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OF 

ALL  REPORTED  DECISIONS  OF  THE  SUPREME  COURT  AND  THE 
CRIMINAL  COURT  OF  APPEALS  OF  OKLAHOMA,  ALSO  IN- 
CLUDING THE  CASES  REPORTED   IN   THE  INDIAN 
TERRITORY  REPORTS,  AND  THE  OKLAHOMA 
CASES  DECIDED  IN  THE  FEDERAL  COURTS. 


VOLUME  2 


COURTS. 

This  topic  INCLUDES  the  judicial  department  and  the  nature  and  8coi)e  of  judicial 
power  in  general;  the  establishnient,  organization  and  conduct  of  the  business  of  courts; 
court  officers;  jurisdiction  find  procedure  peculiar  to  courts;  and  concurrent  and  conflict- 
ing Jurisdiction  between  courts. 

It  EXCLUDES  the  powers  of  courts  in  the  distribution  of  powers  among  departments 
of  government  (Constitutional  Taw)  ;  courts  of  siiecial  Jurisdiction  and  procedure  there- 
in <  Banlcruptcr ;  and  other  s|>eciflc  heads) ;  Justices  of  the  peace  courts  (Justices  of  the 
Peace) ;  Judges  and  officers  of  courts  exercising  judicial  (towers  and  other  oHiciiil  .acts 
(Judges;  Clerks  of  Courts;  and  other  titles  of  particular  ofilcers) :  the  trial  of  cases 
in  courts  (Criminal  Law;  Trial) ;  removal  of  causes  to  federal  courts  (Uemoval  of 
Causes)  ;  and  contempt  of  court  (Contempt). 

Awdysis. 

I.    Nature,  Extent,  and  Exercise  of  Jurisdiction  in  General. 

§  1.  Nature  atid  source  of  judicial  authoiity. 

§  2.  Grounds  and  essentials  of  jurisdiction. 

§  3.  Jurisdiction  of  cause  of  action. 

§  4.   In  general. 

§  5.   Local  or  transitory  actions. 

§  6.   Actions  under  laws  of  other  states. 

§  7.  Jurisdiction  of  the  person. 

I  8.   In  general. 

§  9.  Jurisdiction  of  property  or  other  subject-matter  involved. 

§  10.   In  general. 

§  11.  Jurisdiction  of  remedy  or  relief. 

§  12.  Consent  of  parties  as  to  jurisdiction. 

§  13.   In  general. 

§  14.   Of  cause  of  action  or  subject-matter. 

§  15.   Of  the  person. 

§  16.  Scope  and  extent  of  jurisdiction  in  general. 

§  17.  Discretion  of  court  as  to  exercise  of  jurisdiction. 

§  18.  Jurisdiction  to  be  shown  by  record. 

§  19.   Special,  limited,  or  inferior  jurisdiction. 

§  20.  Presumptions  as  to  jurisdiction. 
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§  21.   Special,  limited  or  inferior  jurisdiction. 

^  22.  Waiver  of  objections. 

§  23.  Determination  of  questions  of  jurisdiction  in  general. 

II.    Establishment,  Organization,  and  Procedure  in  General. 

(A)  Creation  and  Constitutiox,  and  Court  Officers. 
§  24.  Creation  and  abolition  in  general. 

§  25.  Constitutional  and  statutory  provisions. 

§  26.  Powers  of  legislature. 

§  27.  Powers  of  Congress. 

§  28.  Stenographers. 

§  29.  Criers,  bailiffs,  and  attendants. 

§  30.  De  facto  courts. 

(B)  Terms,  Vacations,  Place  and  Time  of  Holding  Court,  Court- 

houses, AND  Accommodations. 

§  31.  Constitutional  and  statutory  provisions. 

§  32.  Terms  in  general  and  regular  or  stated  terms. 

§  33.  Duration  of  terms. 

§  34.  Extension  or  adjournment  of  terms. 

§  35.  Simultaneous  terms  of  same  court. 

§  36.  Proceedings  in  vacation. 

§  37.  Designation  or  assignment  of  judges. 

§  38.  Place  for  holding  sessions. 

§  39.  Time  for  sessions. 

§  40.  Adjournment  of  sessions. 

§  ■  41.  Failure  to  hold  term  or  session. 

(C)  Rules  of  Court  and  Conduct  of  Business. 
^  42.  Power  to  regulate  procedure. 

§  43.  Constitutional  and  statutory  provisions. 

§  44.  Matters  subject  to  regulation. 

§  45.  Modification,  amendment,  suspension,  or  disregard  of  rules. 

§  46.  Operation  and  effect  of  rules. 

(D)  Rules  of  Decision,  Adjudications,  Opinions,  and  Records. 
§  47.  Previous  decisions  as  controlling  or  as  precedents. 

§  48.   In  ^eral. 

§  49.   Decisions  of  same  court  or  co-ordinate  court. 

§  50.   Decisions  of  higher  court  or  court  of  last  resort. 

§  51.   Dicta. 

§  52.   Rules  of  property. 

§  S3.   Decisions  of  courts  of  other  state. 

§  54.   Decisions  of  United  States  courts  as  authority  in  other 

United  States  courts. 

§  55.   Decisions  of  United  States  courts  as  authority  in  state 

courts. 

§  56.  Previous  decisions  in  same  case  as  law  of  the  case. 

§  57.  Effect  of  reversal  or  overruling  of  previous  decision. 

§  58.  Opinions. 

§  59.   Necessity  in  general. 

§  60.   Preparation  and  filing. 

S  61.   Operations  and  effect  in  general. 

§  62.  Records. 

§  63.   Making  and  custody. 

§  64.   Entries  nunc  pro  tunc. 

§  65.   Defects  and  omissions. 

fj  66.   Amendment  and  correction. 

§  67.   Operation  and  effect. 
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nL   Courts  of  General  Original  JnriBdiction. 

(A)  Grounds  of  Jurisdiction  in  General. 

§  68.   Courts  invested  with  general  jurisdiction. 
I  69.   Amount  or  value  in  controversy. 
§  70.   Requisite  amount  or  value. 

§  71.   Matter  in  dispute,  or  amount  or  value  claimed  or  involved. 

§  72.   Allegations  and  prayer  in  pleadings. 

(B)  Courts  of  Particular  Statf.s, 

§  73.    Jurisdiction  of  district  courts. 

IV.  Courts  of  limited  or  Inferior  Jurisdiction. 

§  74.  Constitutional  and  statutory  provisions. 

§  75.  Limitations  as  to  subject-matter. 

§  76.   Title  to  real  property. 

§  77.  Limitations  as  to  amount  or  value  in  controversy. 

§  78.   In  general. 

§  79.   Amount  or  value  claimed  or  involved. 

§  80.   Allegations  and  prayer  in  pleadings. 

§  81.  Particular  courts  of  special  civil  jurisdiction. 

§  82.   Jurisdiction. 

§  83.  Particular  courts  of  inferior  civil  jurisdiction. 

§  84.   •  Procedure. 

§  85.  County  courts  and  other  local  courts. 

S  86.   Jurisdiction. 

§  87.   Procedure. 

§  88.   Review  of  proceedings. 

§  89.  Municipal  courts. 

§  90.   Jurisdiction. 

§  91.   Review  of  proceedings. 

V.  Courts  of  Probate  Jurisdiction. 

§  92.  Nature  and  scope  of  jurisdiction  in  general. 

§  93.  Constitutional  and  statutory  provisions. 

§  94.  Courts  invested  with  protate  jurisdictions. 

§  95.  Procedure  in  general. 

VI.  Courts  of  Appellate  Jurisdiction. 

(A)  Grounds  of  Jurisdigtion  in  General. 

§  96.  Constitutional  and  statutory  provisions. 

§  Supervisory  jurisdiction. 

§  98.  Jurisdiction  ancillary  or  incidental  to  a[^llate  powers. 

§  99.  Original  jurisdiction  in  general. 

S  100.  Issuance  of  prerogative  or  remedial  writs. 

§  101.  Questions  submitted  by  legislature  or  Governor  or  other  officer. 

§  102.  Procedure  in  general. 

(B)  Courts  of  Particular  States. 

§  103.   Jurisdiction  of  Supreme  Court. 

VIL  United  Sutes  Courts. 

(A)    Jurisdiction  and  Powers  in  General. 
§  104.    Nature  and  source  of  jurisdiction. 
§  105.    Scope  and  extent  of  judicial  power  of  United  States. 
§  106.    Power  of  Congress  to  create  courts  and  confer  jurisdiction. 

107.  Powers  of  state  legislature  as  to  United  States  courts. 

108.  Jurisdiction  conferred  on  United  States  courts  in  general. 
§  109.    Equity  jurisdiction. 
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§  110.  Ancillary  and  incidental  jurisdiction. 

§  111.  District  in  which  suit  must  be  brought. 

§  112.   In  general. 

§  113.   Local  actions. 

§  114.   District  of  which  defendant  is  inhatntant. 

§  115.  Waiver  of  objection. 

§  116.  Loss  or  divestiture  of  jurisdiction. 

§  117.  Determination  of  questions  of  jurisdiction. 

(B)  Jurisdiction  Dependent  on  Nature  of  Subject-Matter. 
§118.  Cases  arising  under  Constitution  of  United  States. 

§  119.  Cases  arising  under  laws  of  United  States. 

§  120.   In  general. 

§  121.   Laws  relating  to  public  lands  in  general. 

§  122.  Laws  relating  to  commerce. 

§  123.  Allegations  in  pleadings. 

(C)  Jurisdiction  Dependent  on  Citizenship,  Residence,  or  Chasactek 

OF  Parties. 

§  124.  Cases  and  controversies  in  general. 

§  125.  Controversy  to  which  United  States  is  a  party. 

§  126.  Suits  against  state. 

§  127.  Controversy  between  a  state  and  citizens  of  another  state. 

§  128.  Controversies  between  citizens  of  different  states. 

§  129.   Nominal  or  formal  parties. 

§  130.   Representative  or  fiduciary  capacity. 

§131.   Assignees . 

§  132.   Corporations. 

(D)  Jurisdiction  Dependent  on  Amount  or  Value  in  Contsoversy. 
§  133.  Cases  subject  to  pecuniary  limitation. 

§  134.  Requisite  amount  or  value. 

§  135.  Matter  in  dispute  and  amount  or  value  claimed  or  involved. 

§  136.  Rules  of  court. 

(E)  Procedure,  and  Adoption  of  Practice  of  State  Courts. 
§  137.  Conformity  to  state  practice  in  general. 

§  138.   Civil  causes  in  |;eneral. 

§  139.   Exclusion  of  criminal  causes. 

§  140.  Pleading. 

§  141.  Evidence. 

§  142.  Appeal  and  error. 

(F)  State  Laws  as  Rui.es  of  Decision. 

§  143.  Nature  and  extent  of  authority. 

§  144.   ■  Local  law  in  general. 

§  145.  Authority  of  state  statutes,  constitution  or  ordinances. 

§  146.  Authority  of  decisions  of  state  courts. 

§  147.   In  general. 

1 148.   Validity  and  construction  of  state  Constitution  and  statutes. 

§  149.   Rules  of  property. 

§150.  Enforcement  of  rights  under  state  statutes. 

§  151.  Commercial  or  other  general  law. 

^  152.  Limitation  laws. 

§  153.  Original  jurisdiction  and  procedure  in  exercise  thereof. 

(G)  Supreme  Court. 

§  154.  Review  of  decisions  of  Circuit  Courts  of  Appeals. 

§  155.   Appeal  and  error. 

§  156.  Review  of  decisions  of  Circuit  and  District  Courts. 

§  157.  Review  of  decisions  of  territorial  courts. 
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§  158.  Review  of  decisions  of  state  courts. 

§  159.   In  general. 

1 160.   Nature  of  decisions  reviewable, 

§  161.   Time  and  manner  of  raising  federal  question  in  state  court 

(H)  Circuit  Courts  of  Appeals. 

§  162.   Appellate  jurisdiction  and  procedure  in  general. 
§  163.   Review  of  final  decisions. 

§  164.    Original  civil  jurisdiction  and  procedure  in  exercise  thereof. 

(I)  Territorial  and  Provisional  Courts. 

§  165.  Establishment  and  organization  in  general. 

§  166.  Original  civil  jurisdiction  and  procedure  in  exercise  thereof. 

167.  Appellate  jurisdiction  and  procedure  in  exerdse  thereof. 

168.  Transfer  of  causes  on  admissi(m  of  territory  as  state. 
§  169.  Courts  of  particular  territory. 

170.   Indian  territory, 

171.   Oklahoma  territory. 

Yin.    Concnrrent  and  Conflicting  Jurisdiction  and  Comi^. 

(A)  Courts  of  Same  State,  and  Transfer  of  Causes. 
§  172.    Ebcclusive  or  concurrent  jurisdiction. 

§  173.    Pendency  and  scope  of  prior  proceedii^[S. 
§  174.    Property  in  custody  of  the  law. 

175.  Transfer  of  causes. 

176.   In  general. 

§  177.   Courts  from  and  to  which  transfer  may  be  made. 

178.   Causes  which  may  be  transferred. 

179.   Grounds. 

§  180.   Proceedings. 

§  181,   Effect  of  transfer  and  proceedings  had  thereafter. 

(B)  State  Courts  and  United  States  Courts. 

§  182.  Exclusive  or  concurrent  jurisdiction. 

183.  Pendency  and  scope  of  prior  proceeding. 

184.  Prisoners  under  arrest,  commitment;  or  sentence. 
§  185.  Property  in  custody  of  the  law. 
§  186.   Seizures  and  proceedings  for  forfeture. 

(C)  Courts  of  Different  States  or  Countries. 
§  187,    Injunction  by  United  States  court  against  proceedings  in  state 

court. 

§  188.    Exclusive  or  concurrent  jurisdiction. 

189.  Comity  between  courts  of  different  states. 

190.  Pendency  and  scope  of  prior  proceedings. 

Cross'References. 


In  general. 

Act  creating  superior  courts,  see  Statutes, 
»  3,  26,  35,  42. 

Adjournment,  power  of  clerk  to  adjourn,  see 
Clerks  of  Courts,  S  16- 

Adjonmnient  to  subsequent  dote,  see  Crimi- 
nal Law.  I  Sa 

Approval  of  deed  of  Indian  lands  in  vacation, 
see  Indiaux.  §  13. 

Authority  of  count.v  court  over  uots  of  Runr- 
dian.  see  tiuardian  ami  Ward.  $  tio. 

.\nthority  of  Criminal  Court  of  Appeals  to 
modify  judgment  of  conviction,  see  Crimi- 
nal Law.  t  7^ 


Authority  of  trial  court  to  extend  time  of 
execution  of  death  sentence,  see  Crimi- 
nal Law.  5  580;  Pardon,  9  12. 

Authority  to  Rupervlse  expenditure  of  guar- 
dian, see  Guardian  and  Ward.  S  24. 

Authority  to  correct  flndlngB  of  fact  by  ref- 
erence, see  Reference.  $  29. 

Authority  to  declare  judgments  of  other  state 
void  for  want  of  jurisiliction.  see  Judgment. 
§  3.S.S. 

Cure  in  iimliitiiiiilnfr  rlgUts  of  lltiganfs,  see 

Judges,  $  27. 
Clerks  of,  see  Clerks  of  Courts. 
Collateral  attack  of  order  of  transfer  of 

county  court,  see  Guardian  and  Ward,  {  2. 
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Commissioners,  see  L'uited  States  Commia- 
sioners. 

Common-law  i)ower  of  courts  over  Judgmeuts, 
see  Judgment,  3  125. 

Contempt  of  court,  see  Contempt. 

Correction  of  journal  entry  of  Judgment,  see 
Judgment,  9  122. 

Court  reporter — ^Taking  down  yjroceetUngB 
upon  trial,  see  Criminal  Ljiw.  S  71-1. 

Delegation  of  legislative  power  of  court,  see 
constitutional  I^w,  S  40. 

Determination  by  courts  under  ]>robate  juris- 
diction of  tnlieritance.  see  Indiana,  {  24. 

Discliarge  of  accused  by  Criminal  Court  of 

Appeals,  see  Handamus.  8  32. 

Discretion  In  vacating  or  modifying  judg- 
ment, see  Judgment,  {  130. 

Duty  of  watcliAilnesft  and  vigilance  In  deal- 
ing with  estates  of  Indians,  see  Indians, 
5  11. 

Duty  of.  to  preserve  Inviolate  rlKlit  of  trial 
by  jury,  see  Jury,  S  22. 

Duty  to  keep  court  oi)en.  see  Coustltutlonal 
IMW,  i  174. 

Docketing  case  in  name  of  claimant,  see 
Counties,  9  101. 

Effect  of  improper  comment  by  court,  see 
Criminal  Law.  9  714. 

Extent  of  review  by  Criniinul  Court  of  Ap- 
peal, see  Criminal  I^w,  i  003. 

Inbermt  power  to  control  process,  see  Exe- 
cution, fi  29. 

Inquiry  Into  Jurisdiction,  see  Judgment. 
S  207. 

Judges,  see  Judges. 

Judgment  of  state  court  as  bar  to  action  in 
federal  court,  see  Judgment,  9  229. 

Judicial  act.  see  Receiver.  5  6. 

Judicial  power  of  tribunal  composed  of  com- 
missioner to  live  Civilized  Tribes,  commis- 
sioner of  Indian  affairs,  and  secretary  of 
interior,  see  Indians.  9  11. 

Jurisdiction  and  power  of  couuty  court  as 
court  of  record,  SCO  Criminal  I,aw,  9  134. 

Jurisdiction  and  procedure  of  conrts  in  de- 
termination of  helrstaip.  xee  Indians.  9  24. 

Jurisdiction  as  to  Indian  belrshlp,  see  Judg- 
ment. 9  344. 

Jurisdiction  determined  by  amount  of  em- 
bezzlement, see  Criminal  Tjiw,  9  4S. 

Jurisdiction  essential  to  validity  of  .ludgment. 
see  Judgment,  9  0. 

Jurisdiction  in  habeas  corjtus,  set>  Habeas 
Corpus.  9  •'>1- 

Jurlsdictiou  of  conveyance  of  land  by  In- 
dian, see  Indians,  9  24. 

Jurisdiction  of  court  as  Question  for  exiimi- 
nation  in  habeas  corpus  proceedings,  see 
Habeas  Corpus,  §9  51-52. 

Jurisdiction  of  court  to  affirm  guardian's  sale 
dependent  upon  compliance  witb  statute, 
see  Ounrdlan  and  Ward.  |  53. 

Jurisdiction  to  review  legislative  act  creating 
street  Improvement  districts,  see  Munlctpal 
Corporations.  9  180. 

I^aws  relating  to  as  encroachment  on  Judici- 
ary, see  Constitutional  Uiw,  §  38. 

legislative  discretion  will  not  1>e  Interfered 
with  by  courts,  see  Constitutional  Law, 
S  50. 

Liability  of  county  judge  on  official  bond  for 
Inheritance  tax  paid  to,  see  Judges,  S  25. 


Liability  of  judicial  officer  for  false  imprison- 
ment, see  Fiilse  Imprisonment,  fi  2. 

itandamus  to  comiiel  transfer  of  causes,  see 
Mandanms,  S  37. 

Mandamus  to  Inferior  courts,  see  Mandamus, 
9S 

Misintenirettng  nianilate  of  Supreme  Court, 
see  Mandamus,  9  31. 

Necessity  of  as-slgnments  of  error  to  i)reseut 
question  of  JurLsdlction  for  review,  see  Ai)- 
)>enl  and  Krror.  9  405. 

Nullifying  acts  of  Governor,  see  Constitu- 
tional Law,  9  53. 

Order  of  county  court  ui>proving  lauds  in- 
herited by  Indians,  see  Krfdence,  9  44. 

Order  of  district  court  not  reviewable,  see 
.Vii|)eal  and  Error.  S  47. 

Passing  on  constitutionality  of  legislative  act. 
see  Constitutional  Law,  $  34. 

riea  as  to  jurisdictional  amount,  see  Abate* 
ment  and  Ilevival.  9  1- 

Powers  and  duties  of.  see  Jury.  9  22. 

Power  from  constitutional  or  statutory  pro- 
visions, see  Constitutional  Law.  §  50. 

Power  of  court  to  vacate  or  modify  Its 
orders,  see  Motions,  9  4. 

Power  of  district  courts  to  vacate  or  annul 
Judgments  of  orders  of  other  courts,  see 
Judgment,  §  IS". 

I'ower  of  one  to  exercise  Jurisdiction  over 
nnother,  see  Prohibition,  9  0. 

Power  of  Supreme  Court  to  render  judgment, 
see  Ap|>eal  and  Krror.  9  70.'! ;  Indians,  9  23. 

Power  of  Supreme  Court  to  supply  lost  rec- 
ord, see  Kecords.  9  2. 

Power  to  control  executive  function  of  gov- 
ernor, see  Mandamus,  §  3ii. 

Power  to  correct  errors  In  pro(-ee<Hugs.  see 
Judgment.  §  HH:  Trial,  fi  227. 

Power  to  bold  legislative  act  void,  see  Con- 
stitutional Law.  9  .50. 

Power  to  set  aside  statute  as  unconstitu- 
tional, see  Constitutional  Ijiw.  9  35. 

Preserving  from  Impurity  and  Impartiality, 
see  Judges.  SS  27-34. 

Presumptions  as  to  judicial  proceedings  In 
general,  see  Evidence.  §  44. 

Province  of  court  and  Jury,  see  Criminal  Law, 
99  41i>-439:  Trial.  99  !«>-H»3. 

Procedure  in  action  pending  on  admission  of 
state,  see  States.  5  4. 

I'rosecutions  for  crimes  committed  In  Indian 
country,  see  Indians.  5  32. 

iteview  of  decisions,  see  Apjjeal  and  Error, 

Itight  to  trial  by  jurj-.  see  Jury,  $9  4-20. 

Statute  authorizing  cerbiin  courts  to  appoint 
receiver,  see  Receivers.  9  0. 

Sus|)ension  of  disbarment  attorney,  see  At- 
torney and  Client,  i  la 

Suspension  of  jurisdiction  of  trial  court  by 
api»enl.  see  Appeal  and  Error.  9  250. 

Terms  of  district  court  to  be  held  at  «)unty 
seat,  see  Judges.  §  21. 

Transfer  of  causes,  see  Criminal  Ij«w.  {  54. 

T'nconstitutiomility  of  special  act  transfer- 
ring causes,  see  Statutes.  9  30. 

Usurping  functions  of  jury,  see  Criminal 
lAtVf.  707. 

Vacation  of  judgments  rendered  without  ser- 
vice of  process,  see  Judgment,  S  56.  . 

Validity  of  Judgment  as  dependent  on  Juris- 
diction of  court,  see  Judgmait,  §  8. 
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Validly  of  sentence  pronounced  In  county 
jail,  see  Criminal  I^aw,  S  575. 

Waiver  of  right  to  Jury  trial  in  commis- 
sioner's court  as  waiver  of  rlgtit  on  appeal, 
see  Jury,  9  Id- 

When  constitutional  question  will  not  be 
passed  upon,  see  Constitutional  Law,  g  30. 

When  Supreme  Court  acts  in  l^taliitlve  ca- 
pacity, see  Railroads.  {  6. 

Jurisdiction  of  proceedings  aifecUno  particu- 
lar clatteti  of  permnn. 

See  Guardian  and  Ward. 

Against  sheriffs  or  constables,  t>ee  Sheriffs 
and  Constables.  S  29. 

Authority  of  county  court  over  acts  of  guard- 
ian, see  Guardliin  and  Wiird.  S  60. 

Autliorlty  to  supen-ise  expenditure  of  gunnl- 
fan.  see  tJuardian  and  Ward,  §  24, 

JurlKdictlon  of  conveyance  of  land  I)y  Indian, 
see  Indians,  $  24. 

Jurisdiction  of  sale  of  Indian  minor's  real 
estate,  see  Guardian  and  Ward,  §  4!). 

Probate  Jurisdiction  conferred  by  act  of  con- 
gress on  state  courts,  see  Indians,  S  24. 

Proceeding  to  revoke  license  to  prnctii-e  medi- 
cine, see  Physicians  and  Surgeons,  §  ">. 

Juriadiction  of  proceedings  relating  to  par- 
ticular aveciea  of  property  or  estates. 

Administration  of  assigned  estates,  see  As- 
s^niments  for  Benefit  of  Creditors,  S  58. 

Jurisdiction  of  particular  actions  or  proceed- 
ings. 

Divorce.  9S  15,  17:  Gamishnieut.  SS  lft-25; 
Habeas  Corpus,  3S  30-31;  Injunction,  §  47: 
Mandamus,  9  60;  Replevin.  99  j>-14. 

Admission  to  practice  law,  see  Attorney  ami 
Client,  9  1. 

Appointment  of  assistant  or  substitute  prose- 
cuting attorneys,  see  District  and  Prosecut- 
ing  Attorneys,  9  3. 

Appointment  of  guardian,  riee  Guardian  and 
Ward,  {  2. 

Appointment  of  receiver,  see  Receivers,  9  6. 

Kastardy  proceedings,  see  Bastards.  1 13. 

For  injuries  to  animals  by  railroad,  sec  Rail- 
roads, S  162. 

For  relief  against  Judgment,  see  Judgment, 
g  190. 

Jurisdiction  In  habeas  con^us,  see  Habeas 
Corpus.  99  30,  51. 

Jurisdiction  in  prosecntlon  for  murder  com- 
mitted under  territory,  see  Criminal  Law, 
I  41. 

Jnrtsdlctlon  of  actions  for  leplevin.  ace  Re- 
plevin, 9  21. 

JarlsdictioD  of  courts  as  affecting  criminal 
liability  for  pwrjury,  see  Perjury,  i  5. 

Jurisdiction  of  mrtitlon  suits  of  Indian 
I^nds,  see  Indians.  99  11,  23. 

Jnrisdiction  of  prosecution  for  larceny  and 
receiving  stolen  goods,  see  Criminal  Law, 
I  41. 

Jurisdiction  of  sale  of  indiun  minor's  real 
estate,  see  Guardian  and  Ward,  9  49. 

Jurisdiction  of  «tate  courts  over  felony  com- 
mitted prior  to  statehood,  see  Indictment 
and  Information,  9  1. 

Jorladiction  to  partition  inherited,  -lands  of 
mixcl  Mood  Indian,  see  Indians,  I  11. 


Jurisdiction  to  review  legislative  act  creat- 
ing street  improvement  districts,  see  Mu- 
nicipal Corporations,  §  180. 

Originn]  general  jnrlsdJetlon  of  probate  mat- 
ters, sec  Judgment,8210. 

Prohibition,  when  proper  remedy,  see  Pro- 
hibition. S  3. 

To  enforce  meclianics*  Hen,  see  Mechanics* 
Liens.  9  54. 

To  establish  or  enforce  trust,  see  Trusts, 
9  81. 

To  oveti  or  vacate  judgment,  see  Judgment, 
S  157. 

To  restrain  pi*oceedingB  on  Judgment,  see 
Judgment  §'  190. 

To  set  aside  deed  of  assignment,  see  As- 
signments for  Benefit  of  Creditors,  I  TO. 

When  writ  of  invhibitlon  will  lie.  see  Pro- 
hibition, li  4,  11. 

>?r'*?cifll  Jurisdictions  and  mrtinltlar  classes 
of  courts. 

Courts  of  bankruiJtey,  see  Bankruptcy.  9  9<). 
Criminal  jurisdiction,  see  Criminal  Law,  99 
41 -.jS. 

Equity  jurisdiction,  see  Equity,  H  3-17. 
JurL-^diction  of  Juvenile  court,  see  Infants, 

§8  0,  7. 

Justice*^"  courts,  see  Justices  of  the  Peace. 
Police  court — Jurisdiction  to  try  criminal 
prosecution,  see  Jury,  f  24. 

Jurisdiction  nf  iiartitnUar  courts. 

.VplioUiite  jurisdiction  of  Supreme  Court,  see 
A]i|)eal  and  Error,  {  320;  Railroads,  1  6. 

Concurrent  Jurisdiction  of  county  and  dis- 
trict courts,  see  (/rimiiw!  I^w.  9  143. 

Conflict  of  Jurisdiction  between  state  and 
federal  courts^  see  Bankruptcy,  I  58. 

Equitable  jurisdiction  of  district '  courts  to 
set  aside  onlcrs  of  county  courts,  see  Guar- 
dian and  Ward.  9  7S. 

Exclusive  jurisdiction  of  county  court  over 
bastanl.v  cases,  see  Bastards,  S  13. 

Jurisdiction  and  iwwer  of  county  courts  a§ 
court  of  record,  see  Criminal  Law,  9  134. 

Jurisdiction  of  appeal  from  county  court  in 
probate  to  superior  court,  see  Wills,  9  59. 

Jurisdiction  of  county  courts,  see  Statutes, 
S  «0. 

Jurisdiction  of  county  court  in  ancillary 
probate  of  domiciliary  will,  see  Wills, 
9  37. 

Jurisdiction  of  county  court  pending  appeal 
to  district  court,  see  Appeal  and  Error, 
ft  2tl6. 

Jurisdiction  of  county  court  to  sell  ward's 
real  estate  after  attaining  majority,  see 
Guardian  and  Ward,  I  7. 

Jurisdiction  of  court  after  reversal  of  in- 
terlocutory order,  see  Appeal  and  Error, 
§  737. 

Jurisdiction  of  Criminal  Court  of  Appeals,  see 
Criminal  Law,  99  634,  7(»7;  Habeas  Cori"»s, 
9  20. 

Jurisdiction  of  district  court  of  Oklahoma 
Territory,  see  Constitutional  Jjtw,  8  IS. 

.Turlsdictlou  of  district  courts  over  partition 
of  Indian  land,  see  Indians.  9  13. 

Juris4liction  of  district  courts  over  KUlts  by 
'    Indian  heirs,  see  Indians^  9  23. 
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Jnrlsillctlon  of  federal  court  dependent  aa 
citteensliip  of  parties,  aee  Municipal  Cor- 
porations, |14S. 

Jurisdictiou  of  lower  court  penfllug  api^eal, 
see  Appeal  and  Error,  i  266. 

Jurisdiction  of  mayor's  court,  see  Courts, 
I  90. 

Jurisdiction  of  state  superior  courts  of  Buits 
involvluK  ludiau  lands,  see  Indians,  S  24. 

Jurisdiction  of  Supreme  Court  of  actions 
originating  before  corporation  conimission, 
see  Bailroads.  S  6. 


Jurisdiction  of  Supreme  Court  on  appeal- 
General  appearance  of  defendant,  see  Ap- 
peal and  Error,  i  249. 

Jurisdiction  of  Suprwe  Court  to  reverse, 
vacate,  or  modify  judgment,  see  Appeal 
and  Error,  t  53. 

Jurisdiction  of  United  Sttites  courts  In  Clioc- 
biw  and  Chlckasha  Nations,  see  Indians, 
i  23. 

Probate  Jurisdiction  of  county  courts  as  to 
sureties  on  guardian's  bond,  see  Guardian 
and  Ward,  S  85. 


I.  NATURE,  EXTENT.  AND  EXERCISE  OF 
JURISDICTION  IN  GENERAL, 

Review  of  questions  reliitiiig  to  Jurisdiction 
as  dependent  on  presentation  of  same  in 
lower  court,  see  Appenl  and  Error,  I  01. 

9  1.   Nstuv  and  sonrce  of  judicial  anihority. 

(1893)  The  district  courts  are  creatures 
of  the  federal  Congress,  and  derive  their 
powers  and  authority  from  the  laws  of  the 
United  States;  and  the  act  of  legislature 
giving  one  Judge  the  power  to  call  another 
from  his  district,  and  requiring  him  to  go 
into  another  district  on  the  order  of  the 
presiding  Judge,  as  contemplated  in  the  Code 
of  Criminal  Procedure,  is  not  in  harmony 
vlUi  the  laws  of  Congress,  and  is  void. 

Stanley  v.  United  States,  1  Okla.  336. 
33  Pac.  102S. 

(1804)  The  power  to  punish  for  contempt 
Is  Inherent  in  all  courts  of  record. 

Burke  v.  Territory,  2  Okla.  49&,  37  Pac. 

829. 

(1805)  The  power  to  susiiend  or  disbar 
an  attorney  from  the  practice  of  law  Is  in- 
herent In  all  courta 

In  re  Brown,  2  Okla.  590,  39  Pac.  460. 

(1901)  The  power  with  which  the  Su- 
preme and  district  courts  have  been  clothed 
in  both  equity  and  common  law.  by  the  Or- 
ganic Act,  embrace  the  power  of  compelling 
obedience  to  the  law  and  to  the  process 
and  authority  of  the  court  In  a  ease  In  which 
the  courts  have  jurisdiction  and  to  fine  and 
imprison  for  contempt  thereof,  which  power 
is  inherent  in  all  courts  and  necessary  to 
the  preservation  thereof,  and  this  is  as  much 
the  law  of  the  land  and  due  process  of  law 
as  any  other  part  of  the  common-law  or 
fhnncery  Jurisdiction,  which  has  come  down 
to  us  under  the  guaranty  of  the  United 
States  and  by  the  Organic  Act  given  to  the 
Supreme  and  district  courts  of  the  territory 
and  such  power  exists  in  the  courts  them- 
sdrea  for  the  protection  of  the  rights  of 
parties  coming  before  them  in  the  exercise 
of  the  Jurisdiction  of  the  court,  for  the 
preservation  of  the  rights  therein  duly  sub- 
mitted to  them,  and  in  oi*der  that  the  use- 
fulness of  the  court  or  of  the  Judge  exercis- 
ing the  Jurisdiction  should  not  fall,  but 
should  be  eCTective.  as  well,  also,  as  to  vin- 
dicate the  court  from  dlsresiwt. 

Smith  v.  Speed.  11  Okla.  95.  66  Pac.  511. 


A  court  of  competent  Jurisdiction  Is  one 
having  power  and  authority  of  law  at  the 
time  of  acting  to  do  tlie  particular  act 
(1909)  Ex  parte  Justus,  3  Okla.  Cr.  Ill, 
l(t4  Pac.  933;  <1011)  Ex  parte  Wilkins, 
7  Okla.  Cr.  422.  115  Pac.  Ilia 

(1009)  "Original  Jurisdiction"  means  the 
power  to  entertain  cases  in  the  first  instance, 
as  distimcuished  from  appellate  Jurisdiction, 
a  court  of  original  Jurisdiction  being  one  in 
which  nn  action  originates. 

Burks  V.  Walker.  25  Okla.  353,  100  Pac 
544. 

(1915)    "Jurisdiction"  is  the  power  to  take 
cognizance  of  and  determine  a  controversy. 
Autene  v.  Jensen.  47  Okla.  3^,  14S  Pac. 
727. 

(1917)  Jurisdiction  la  the  power  to  hear 
and  determine  subject-matter  in  controversy 
in  action  or  statutory  proceeding,  and  docs 
not  relate  to  rights  of  purtiee>,  but  to  power 
of  court 

Dickson  V.  Lowe,  65  Okla.  64,  163  Pac. 
523. 

( 1017 )  "  JnrisdiL-tlou"  is  the  power  to  hear 
nnd  determine  the  subject-matter  in  eontro- 
veray  between  ttie  irartles  to  an  action  or  in 
u  statutory  proceeding;  to  adjudicate  or  ex- 
ercise any  Judgment  power  over  them. 

National  Surety  Co.  v.  S.  H.  Hanson 
Builders'  Supiity  Co..  64  Okla.  SO,  165 
Pac.  1136. 

"Jurisdiction"  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy 
between  parties  to  a  suit,  to  adjudicate  or 
exercise  any  Judicial  power  over  them.  The 
question  is  whether,  on  the  case  before  a 
court,  their  action  is  Judicial  or  extrajudi- 
cial, with  or  without  the  authority  of  law  to 
render  a  Judgment  or  decree  upon  the  rights 
of  the  litigant  parties,  if  the  law  confers 
the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction. 

(1918)  Welch  V.  Focht,  67  Okla.  — ,  171 

Pac.  730;  (1021)  In  re  Green's  Estate, 

80  Okla.  256,  196  Pac.  128. 

8  2.   Grounds  and  euentiab  of  jnrisdictiMi. 

(1891)  Jurisdiction  is  the  power  to  hear 
and  determine  the  subject-matter  In  contro- 
versy between  parties  to  a  suit,  and  to  ad- 
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Just  or  exercise  any  Judicial  power  over 
them. 

Twine  V.  Carey,  2  Oltla.  240.  37  Pac. 
1096. 

ilSQi)  Concurrent  jurisdiction  is  the 
power  of  eereral  different  tribunals  eacli 
auttwrlsed  to  deal  wltti  the  same  subject- 
matter. 

RoKers  v.  Bouuett.  2  Okia.  533,  37  Pac. 
1078. 

(1895)  Jurisdiction  of  the  subject-matter 
Is  to  lie  determined  from  the  allefffltlons  of 
the  petition,  and  If  the  petition  fails  to  dis- 
close such  facts  .18  will  authoriEe  a  court  of 
equity  to  bear  and  determine  the  matter 
complained  of  such  court  is  without  Juris- 
diction. 

Myers  v.  Berry.  3  Olda.  S12,  41  Pac. 

580. 

(18!)5)  Jurisdiction  is  the  power  to  hear 
and  determine  the  subject-matter  of  the  con- 
troversy and  to  exercise  Judicial  power  over 
the  parties,  and  when  this  power  Is  absent  In 
either  respect  the  court  Is  without  Jurisdic- 
tion. 

Myers  r.  Berry.  3  Okia.  612,  41  Pac. 

5S0. 

Jurisdiction!  Is  the  authority  l)y  which 
courts  and  judicial  officers  take  connizfince 
of  and  decide  cases.  It  is  the  irawer  to 
henr  and  determine  a  cause.  If  the  court 
bus  jurisdiction  of  the  persons  tu  the  action, 
and  the  cause  is  the  kind  of  a  cau.s«  triable 
In  sucb  court.  It  has  Jurisdiction  of  the  sub- 
ject of  the  action  nud  has  the  iwwer  to  ren- 
der any  rightful  Judfiiuent  therein. 

(1808)  Purker  v.  I^nch,  7  Okia.  631,  56 
Pac.  1062;  (1000)  BockflnKer  v.  Fos- 
ter, 10  Oklft.  488,  62  Pac.  700,  affirmed 
(1903)  100  U.  S.  lie,  47  L.  ed.  076. 
23  Sup.  Ct  836. 

(1006)  The  Jurisdiction  of  a  question  is 
the  lawful  iwwer  to  enter  upon  a  considera- 
tion of  and  to  decide  it.  and  it  is  not  lim- 
ited to  authority  to  render  a  correct  decl 
sion,  hut  includes  the  iwwer  to  de<ride  wrong 
as  well  as  right 

Ex  parte  Moran,  144  Fed.  504. 

(1016)  In  the  absence  of  a  seizure  of 
l>ru|)erty  or  debts  upon  which  the  Judgment 
of  tlie  court  Is  to  operate,  power  to  render 
Hn.v  Judimient  Is  lacking.  The  mere  fact 
that  there  Is  property  belonging  to  the  non- 
resident defendant  wlthbi  the  Jurisdiction 
of  the  court  is  not  sufficient  to  give  the 
«»urt  Jurisdiction.  The  projierty  must  be 
taken  by  one  of  the  provisional  rerae*lies 
sought  tc  be  appropriated  by  some  process 
of  the  court. 

Waldock  V.  Atkins,  00  Okia.  3S.  IfiS  Pac. 

(1016)  "Jurisdiction"  is  the  power  to  bear 
and  determine  the  subject-matter  In  contro- 
reniy  between  parties  to  an  action  or  In 
statntory  proceeding;  to  adjudicate  or  exer- 
cise auy  Judicial  power  over  them;  and  It 


does  not  relate  to  the  rights  of  the  parties, 
as  between  each  other,  but  to  the  power  of 
the  court 

Pariueuter  t.  llay,  58  Okia:  27,  158  Pac. 
1183. 

(1016)  The  elements  of  Jurisdiction  are 
a  court  created  by  law.  authority  to  hear 
and  determine  causes,  the  power  to  render 
judgment,  authority  over  parties  and  the 
thing  adjudicated,  and  authority  to  decide 
the  question  involved. 

Both  V.  Union  Nat.  Bank  of  Bartlesvllle, 
58  Okia.  004,  100  Pac.  506. 

(1916)  "JnrlsdlcUon"  is  the  power  of 
courts  and  Judicial  officers  to  take  cognizance 
of  nnd  to  hear  and  determine  the  subject- 
matter  In  controversy  between  parties  to  a 
liendlng  proceeding,  and  to  adjust  or  enr- 
dse  judicial  power  over  them. 

Apache  State  Bank  v,  Votght  01  Okia. 
253,  101  Pac.  214. 

i  3.  Jarisdictimi  of  cause  of  acdoD. 
5  4.   In  goieraL 

See  i  2. 

Model  aothlng  Co.  t.  First  Nat  Bank 
of  Cushlng,  Gl  Okia.  SS,  160  Pac.  450 

(lOOS)  Prosecutions  for  offenses  commit- 
ted prior  to  the  admission  of  Oklahoma  as  a 
stnte.  bnspd  upon  the  act  of  Congress  re- 
lating to  the  Indian  Territory  or  territories 
generally,  should  not  be  transferred  to  the 
federal  court,  but  should  be  prosecuted  to 
final  deter mlnntion  in  the  state  courts. 

Hlggiua  V.  Brown,  1  Okia.  Or.  33,  20 
Okhi.  365,  94  Pac.  703. 

(1908)  A  court  after  being  duly  informed 
by  motion  of  the  governor  to  dismiss  a  suit 
intititnted  by  the  attorney-general,  on  the 
ground  that  it  was  brought  without  the  re- 
quest of  the  governor,  has  no  Jurisdiction 
to  pifKreed  further  with  the  case. 

State  v.  Huston,  21  Okia.  782,  07  Pac. 
0S2. 

S  5.   Local  or  transitory  actions. 

(1014)  In  so  far  as  jurisdiction  is  con- 
cerned a  surety  on  a  guardian's  bond,  exe- 
cuted In  Arkansas  pursuant  to  the  laws  of 
that  state,  may,,  upon  his  removal  thereafter 
to  Oklahoma  lie  sued  hi  the  courts  of  Okla- 
homa for  a  breach  of  the  bond. 

Haj-a  V.  King,  44  Okia.  180.  143  Pac. 
11-12. 

(1917)  Not  every  action  growing  out  of 
transactions  concerning  real  property  is  local. 
Where  the  decree  sought  Is  to  operate  on  the 
person,  and  not  upon  the  real  property,  the 
location  of  the  property  indirectly  affected 
is  not  material. 

Continental  Gin  Co.  v.  Arnold.  66  Okia. 
m,  167  Pac.  013. 

5  6.   Actions  under  lawa  of  odier  Btales. 

(1011).  Where  a  cause  of  action  accrued 
in  the  state  of  Kansas  under  the  statute 
of  the  state  (Laws  1007.  ch.  281,  S  1,  pro- 
viding that  "Every  railroad  company  organ- 
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ized  or  doinc  business  in  the  state  of  Kansas 
shull  l>e  liable  for  daiiiaKea  done  to  any  em- 
ploye of  said  coiQi>any  lu  cunsuqueiice  of  any 
negligence  of  its  agents  or  tpy  uny  luisuian- 
agement  of  its  engineers  or  other  employes, 
to  any  persons  sustaining  such  damages; 
jirovideti  •  •  •  ";  and  Const,  of  Okla- 
homa, art.  0,  S  36,  gl\lng  a  right  of  action 
for  the  actfa  complained  of  the  Kansas  stat- 
ute Is  not  against  the  public  jK>licy  or  the 
laws  of  this  state  and  although  such  right 
of  action  exists  by  statute  in  the  foreign 
Jurisdiction,  and  ,not  by  common  law.  the 
same  may  be  enforced  in  the  eoiirts  of  this 
state. 

Chicago,  K.  I.  &  I*.  Ity.  Co.  v.  Mclntirc. 
29  Okla.  797  110  Pac.  1008. 

(1913)  A  statute  of  Nebraska  providing 
that  an  attorney  guilty  of  fraud  and  deceit 
shall  forfeit  treble  damages,  InnHMfes  a  pen- 
alty which  is  not  enforceable  in  the  court 
of  this  state. 

Mohr  V.  SHuds,  44  Okla.  imt,  IXi  Pac. 
238.  144  Pac.  381. 

{  7.  Jnrisdiction  of  the  penon. 
S  8.   In  generaL 

(1899)  The  district  court  aeyulres  juris- 
diction of  the  person  of  a  defendant  when 
he  voluntarily  appears  and  demurs  to  the 
petition,  where  such  cnse  Is  triable  twfore 
such  court. 

Cranmer  v.  WIHlamson,  M  t>kla.  »[s;i,  ."ifl 
Pac.  249. 

S  9.  Jnrisdiction  of  property  or  other  subject* 

matter  inTolved. 
S  10.   In  general. 

(191«)  Jurisdiction  of  the  subjott-nmtter 
Is  the  iwwer  to  deal  with  the  general  subject 
involved  In  the  action. 

Glacken  v.  Andrew  fi«  Oklii.  HJ9  I'nc. 
]09((. 

9  II.   Jnrisdiction  of  remedy  or  relief. 

It  is  immaterial  whether  or  not  a  court 
can  render  the  judgment  prayed  for.  If  It 
can  take  hold  uf  the  stibject-niattrr  In  Lssue 
and  determine  the  respective  rights  of  the 
parties,  it  has  jurisdiction,  regardless  of 
what  the  judgment  under  the  law  and  the 
facts  must  be.  * 

(lOOOt  Boc-kflnger  v.  Foster,  10  Okla. 
48S,  G2  Pac.  im.  aifirmed  (UKKl)  190 
Ti.  S.  116.  47  L.  ed.  ft7r».  2.*!  Sup.  Ct 
836. 

§  12.    Consent  of  pirticB  a»  to  jnrisdiction. 
8  13.   In  general. 

Jurisdiction  can  only  t>e  conferred  by  law, 
and  not  by  consent  of  the  parties  or  by 
order  of  court. 

(isnfi)  Oralwiii  v.  Stowe,  1  Ind.  Ter.  40ri. 
37  S.  W.  837;  (1901  >  In  re  Krazee.  3 
Ind.  Ter.  .m  64  Ind.  f)45. 

n921»  The  jurisdiction  of  the  inferior 
courts  of  the  United  States  rests  wholly  upon 
tile  acts  of  CougreSR  and  It  can  not  l)c  con- 
ferred by  consent  of  the  parties  or  by  their 
omission  to  contest  It  or  by  estop)>el. 

St.  Tx>uis  Smelting  &c.  Co.  r.  Xix.  272 
Fed.  977. 


§  14.   Of  cause  of  action  or  rabject-matter. 

<19U1)  Wliere  a  guardian  appeared  in 
court  and  filed  her  account,  in  pursuance 
of  th«-  court's  order,  she  will  not  be  deemed 
to  have  submitted  to  the  jurisdiction  of  the 
court  to  make  a  subsequent  order  citing 
lier  to  show  cause  why  a  certain  sum  which 
was  owing  sbuuld  nut  be  paid  to  another 
guardian. 

In  re  Frazee.  3  Ind.  Ter.  590.  64  8.  W. 
545. 

C!^)  Jurisdiction  of  the  i^ubject-matter 
can  not  b»!  conferred  by  consent  of  parties 
nor  waived  so  as  to  authorize  a  valid  judg- 
nicnt. 

Hoblis  v.  tiennan-Amerlcau  Ihx-tora,  14 
Oklit.  23G,  78  Pac.  3r>0. 

(1916)  Piirtles  can  not  by  cmisent  or  by 
stipulation  invest  a  court  with  Jurisdiction 
or  power  nor  (*ntliorfzed  by  law.  and  thla 
rule  nn>lle8  to  causes  wherein  tbe  necessary 

Jurit^lii-tional  amount  Is  Involved. 

Model  Clotbini  (.  o.  v.  First  Nat.  Bonk 
"f  Cnshlng,  61  Okla.  S8.  160  l»ac.  450. 

5  15.   Of  the  person. 

(1904)  Jurist'.ictlou  of  the  person  may  be 
ecnferred  by  ■.i)ii«'nt,  or  the  want  thereol 
wnivoil  by  voluntary  appearance. 

Hohbs  V.  (ieruian-American  Doctors,  II 

Ukla.  liSC,  -S  Pac.  35(i. 

S  16.   Scope  and  extent  of  jurisdiction  in  gen- 
eral. 

(1s;j4)  In  an  ;K-cion  ou  u  lens;',  to  recover 
nyaltles,  wiicre  jurisdiction  Is  acquired  by 
personal  service  on  defendant,  the  court  ar-- 
quires  no  possession  or  Jurisdiction  over  the 
demised  i»remlses  whereby  it  would  have 
authority  to  enj()iu  a  thli-d  party  from  en- 
forcing n  d(H'ree.  obtained  In  another  court, 
qi.irliii;'  nis  title  to  the  premlfies  as  againKt 
the  present  plaintifT. 

Standley  v.  Roberts.  TiSi  Fed.  836. 

Courts  of  law  have  concurrent  jurisdic- 
tion with  f-ourts  of  e»iuity  to  prevent  the 
use  of  a  fnnulnlent  instrument  as  evidemx'. 
nnd  thereby  to  prevent  the  fraudulent  party 
from  obtnlnins  sny  advantage  by  such  in- 
strument. 

(1!K15)  Sass  &  Orawfonl  v.  Thomas.  6 
Ind.  Ter.  (Hi  sat  S.  AV.  tKHI,  -affirmed 
(1907)   ir»2  Fed.  627. 

(19(t7>  Where  the  court  has  jurisdiction 
over  the  iH-rsons  to  the  action  by  legal  wr^- 
ice  or  volimtary  ap)iearance  and  the  cause 
Is  of  a  kind  triaitle  in  nw\t  court  it  has 
jurisdiction  to  render  any  rightful  judgment 
therein. 

Crutcher  v.  Block.  19  Okla.  246,  91  Pac. 

S9ri. 

(1916)    A  oonit  baring  imssession  of  proi>- 
erty  may  determine  nil  qnestions  relative 
to  title.  iHissession.  and  control  of  same. 
Darrough  v.  Vlrst  Xat.  Banli  of  Ciarp- 
more,      Okln.  647.  1.W  Pac.  191. 

(1921)  A  plaintiff  by  filing  a  suit  in  a 
court  of  roconl  submits  herself  to  the  Juris- 
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diction  of  the  court  for  all  jmriJoses  within 
the  scope  of  her  petition.  When  defendants 
are  duly  and  regularly  »uuimoned  as  'pro- 
vided by  law,  the  court  having  Jurisdiction 
of  the  8ubject-matter  of  the  action  the  par- 
ties ttefnR  present,  a  full  hearing  had,  i>nd 
the  coart  renders  its  Judgment  in  favur  of 
the  <lefeudiiiit8.  held  that  a  niotlan  jlled  more 
than  four  years  thereafter  liy  the  plainttfT 
tu  vacuto  tile  Judgment  on  the  gronnd  that 
it  Is  void  wan  properly  overruled. 

HumiAreyH  v.  Smith,  SI  Okla.  1(14.  li>T 
Pac.  165. 

§  17.   DiscretioD  of  court  as  to  cowrciae  of 
jurisdiction. 

(19<)7)  Whore  tho  i>iirtie»  plaitititf  and 
ilefendaut  are  in  equal  fault,  tiie  fourt  will 
refuse  to  listen  to  the  iirayer  of  the  piain- 
tlffs.  • 

MiiRkogee  T^iml  Co.  v.  Mullen!',  T  Ind. 
Ter.  ISO,  104  S.  W.  uS6. 

S 18.   Jurisdiction  to  be  shown  by  record. 

{ 19.   Special,  limited,  or  inferior  jmiB- 

diction. 

In  proceedings  properly  before  the  pro- 
bate court  qnd  witliiii  itj*  jurisdiction,  it  is 
iM»t  nece-ssary  tbiit  it!*  Jndgnieut  should  con- 
tain a  recitation  of  the  facts  on  which  the 
Jurisdiction  of  the  cnnrt  depends. 

(IflOl)  Greer  v.  McXeal,  11  Okla.  519. 
(t9  Pac.  Sin,  Judgment  aftlmied  on  re- 
hearing ^^m2)  n  okin.  -m  fin  Pac. 
893. 

(1!>1U)  That  part  of  the  judsiiK'iit  of  tin 
(••mrt  assessing  the  property  In  i]uerttiou  iu 
plalntiff*fl  nauio,  iKjlng  In  excess  of  tlie  Juris 
diction  of  the  luunty  court,  wag  void. 

lingers  v.  innicau,  ST  Okla.  20.  isn  P;ic. 
678. 

9  20.    Presamplione  as  to  jurisdiction. 

11910)     Irregularities  in  the  procfecUngs 
of  courts  of  reconl  will  not  Im;  presumed, 
hut  must  lie  properlv  and  nttlnnatlvely  shown. 
Wilson  V.  State,  3  Okla.  Cr.  714,  IW 
Vac.  2Si). 

1 21.   Special,  limited  or  inferior  jiiri«> 

diction. 

(1009)  County  courts  are  entitled  to  tin 
Banip  presuuii'tion  of  Jurlsdlrtion  as  are  tlu 
district  courts. 

Kx  iMirte  Brown,  3  Okla.  Cr.  .t2!>.  l(Vr. 
Pac.  577. 

(1021)  The  county  coui'ts  of  this  statu 
are  cotiits  of  recjnl  and  have  original  geu- 
era!  Jurisdiction  in  probate  matters.  The 
orders  and  Judgment  of  sucb  courts,  when 
acting  withlu  their  JurWilctlon,  are  entitled 
to  the  same  favorable  presumptions  and  the 
snnie  Immunity  from  collateral  attack  as  are 
accorded  tliose  of  other  courts  of  general 
Jurisdiction. 

In  re  Green's  Estate,  SO  Okla.  196 
Pac.  12S. 

S  22.  Waiver  irf  objectioM. 
8ee  S  13. 

St.  Louis  SmelUng  Ac.  Co.  t.  Nix,  272 
Fed.  977. 


(18ft3)  It  is  a  well-settled  principle  of 
the  law  that  if  a  court  has  no  Jurisdiction 
an  objection  to  that  effect  is  fatal  at  every 
stage  of  the  proceedings.  Where  the  law 
does  not  give  Jurisdiction  over  the  action 
or  the  persons  connected  therewith,  consent 
of  the  iiarties  can  not  give  It,  and  it  Is  not 
waived  by  [i^eading  and  going  to  trial  with- 
out objection. 

Robinson  v.  Peru  Plow  &  Wheel  Co.,  1 
Okla.  140,  31  Pac.  988. 

( 1S*M )  Objections  to  jurisdiction  on 
grounds  of  exemption  from  jjrocesa  of  court, 
or  tbe  manner  In  which  a  defendant  is 
brought  into  court,  are  waived  by  appearance 
and  plea;  but  where  the  objections  go  to  the 
power  of  the  court  over  the  parties  or  the 
subject-matter  of  the  action  they  may  be 
raised  by  motion  at  any  stage  of  the  pro- 
ceedings, and  when  aM>arcut  to  tbe  court 
from  the  proceedings  the  court  should  cease 
its  action. 

Twiue  v.  Carey.  2  Okla.  249,  37  Pac. 

1096. 

(ISJHI)  JiirifMlktiou  of  tlie  subject-matter 
of  tbe  action  can  not  be  waived  hy  the  par- 
ties, and  it  need  not  be  raised  by  objection 
by  the  parties;  but  it  Is  the  duty  of  the  court 
to  Inquire  Into  the  subject  at  &uy  and  all 
stages  of  tbe  proceedings  niion  its  own  mo- 
tion, whenever  the  question  is  raised  in  the 
mind  of  the  court 

Beach  V.  Beaeb,  4  Okla.  3S9,  46  Pac.  514. 

(1897)  Where  the  defendant  lu  an  action 
of  replevin  is  found  in  another  county,  he 
can  not,  after  ai>pei) ranee  generally  and  filing 
answer,  in  which  he  allies  ownership  and 
liossesslou.  object  to  the  Jurisdiction  of  the 
court. 

Keily-Goodfellow  Shoe  Co.  v.  Todd.  R 
Okla.  .-lOO,  40  Pac.  r>3. 

( 1H!«))  Where  a  trustee  under  a  chattel 
mortgage  brings  on  action  to  enforce  bis 
trust,  be  thereby  confers  on  the  court  In 
which  tbe  action  Is  brought  jurisdiction  over 
bin]  in  regard  to  the  settlement  of  a  counter- 
claim Interposed  by  defendant  concerning  the 
same  transaction,  though  such  jurisdiction 
does  not  otherwise  exist,  under  Code  Civ. 
Proc.  i  55  (Wilson's  Rev.  &  Ann.  Stat.  1908. 
§  4255).  providing  that  actions,  with  certain 
exceptions  mentioned,  must  be  brought  in  the 
connty  where  tbe  defendants  or  some  of  them 
reside  or  may  be  summoned. 

Wyman  v.  Herard,  9  Okla.  35,  59  Pac. 
1000. 

(1000)  Where  the  defendant  flies  a  plea 
in  the  nature  of  a  plea  in  abatement,  in  which 
be  raises  tlie  question  of  the  Jurisdiction  of 
the  court  of  his  person,  and  then,  without 
obtaining  a  ruling  of  the  court  thereon  and 
with  leave  of  the  court,  he  files  another  an- 
swer to  the  i^aintllTs  petition,  whkh  goes 
to  the  merits  of  tbe  case,  he  thereby  waives 
any  objection  to  the  Jurisdiction  of  the  court 
Winfleld  Nat.  Bank  t.  McWUliams,  9 
OkU.  40S,  00  Pac  220. 
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(1903)  WbUe  no  affirmative  judgment  can 
be  rendered  against  the  United  Stateft  on  a 
aet-oir  In  favor  of  the  defendant,  yet  when 
the  United  States  bring  a  suit  they  may 
waive  their  exemption  so  far  as  to  allow  a 
presentation  by  the  defendant  of  set-offs, 
legal  and  equitable,  to  the  extent  uf  the  de- 
mand made;  but  uo  judgment  can  be  renderetl 
against  the  l^uited  States  for  any  balance 
found  due  the  defendant. 

United  States  v.  Warren,  12  Ofcla.  890, 
71  Pac  eSBv 

(1903)  Where  the  district  court  had  origi- 
nal Jurisdiction  of  the  subject-matter,  and 
the  ease  comes  into  that  court  improperly 
by  appeal,  and  both  parties  appear  and  go 
to  trial  without  objection,  the  question  of 
Jurisdiction  as  to  the  manner  of  getting  In 
court  is  waived. 

Sichooi  Dist  No.  94  v.  Gautier,  13  Okla. 
194,  73  Pac.  951 

(10O4)  Where  jurisdiction  of  the  person 
is  lost  by  irregularities,  It  may  be  restored 
by  the  ai^>earance  or  waiver  of  the  defend- 
ants or  failure  to  duly  object. 

Hobbs  T.  German-American  Doctors,  14 
Okla.  236,  78  Pac.  3S«. 

(1908)  Want  of  jurisdiction  of  the  sub- 
ject-matter of  an  action  can  not  be  waived, 
but  may  be  raised  at  any  time. 

Maer  Mfg.  Co.  t.  Cox,  21  Okla.  &46,  07 
Pac.  649. 

The  question  of  jurisdiction  is  primary  and 
fundamental  In  every  case,  and  can  not  be 
waived  by  the  parties  or  overlooked  by  the 
court.  It  1b  the  bounden  duty  of  the  court 
to  examine  into  its  Jurisdiction,  whether 
raised  by  any  party  or  not,  and  sua  sponte 
to  determine  Its  own  Jurisdiction. 

(1916)  Ke«ian  v.  Chaataln.  —  Okla.  — , 
157  Pac.  326;  (1916)  Apache  State 
Bank  v.  Voight,  61  Okla.  2S3,  161  Pac. 
214 

(1916)  Filing  a  demurrer  to  a  petition 
and  moving  to  make  It  more  definite  Is  not 
a  request  for  affirmative  relief  such  as  will 
waive  defendant's  objection  to  jurisdiction 
over  his  person. 

Commonwealth  Cotton  Oil  Co.  v.  Hudson, 
62  Okla.  23,  161  Pac.  535. 

(1916)  Where  defendant's  objection  to  the 
court's  jurisdiction  of  his  person  hns  been 
overruled,  be  may  defend  without  waiving 
his  objection. 

Commonwealth  Cotton  Oil  Co.  v.  Hudson, 
62  Okla.  23,  161  Pac.  535. 

(1916)  Where  defendant  asks  affirmative 
relief  after  his  objection  to  jurisdiction  over 
his  person  has  been  overruled,  he  waives  such 
objection. 

Commonwealth  Cotton  Oil  Co.  v.  Hudson, 
62  Okla.  28,  161  Pac.  53fi. 

(1919)  Where  a  case  has  been  transferred 
from  one  court  to  another,  the  parties  are 
bound  to  take  notice  of  the  transfer  and  the 
subsequent  proceedings  had  therein  by  the 
eonit  to  wblch  said  transfer  is  made;  and 


when  any  of  such  parties  goes  to  trial  in 
the  court  to  which  a  transfer  is  made;  or 
indulges  in  any  conduct  inconsistent  with  an 
intention  to  insist  upon  Impropriety  of  such 
transfer,  said  parties  waive  any  objection  to 
the  propriety  of  the  transfer,  aud  are  also 
estopited  to  deny  that  the  court  to  which  the 
citse  is  transferred  has  Jurisdiction  to  tr>' 
the  cause.  , 

Freeman  v.  Bryant,  76  Okla.  51,  1S4 
Pac.  76. 

S  23.  Determination  of  qaesUoBS  of  jorisdlfr 
tion  in  generaL 

See  §  22. 

Keenan  v.  Chastain,  —  Okla,  — ,  157  Pac. 
326. 

The  question  of  the  Jurisdiction  of  the 
court  over  the  subject-matter  is  always  In 
issue,  from  the  t>eginnlng  of  the  trial  of  the 
cause  until  its  final  determination,  and  the 
objection  to  the  jurisdiction  of  the  court  may 
be  made  by  either  party  at  any  stage  of  the 
proceeding. 

(1894)  Twine  v.  Carey,  2  Okla.  249,  37 
Pac.  1096;  (1895)  Myers  v.  Berry,  3 
Okla.  612,  41  Pac.  5S0  (1896)  Cnm- 
mlngs  T.  McDermid.  4  Okla.  272,  44 
Pac.  276;  (1896)  Parlln  &  Orrendorff 
v.  Schram,  4  Okla.  651,  46  Pac.  490. 

(1908)  Where  the  probate  court  of  the 
Chickasaw  Nation  exercised  jurisdiction  of 
deceased's  estate,  and  such  right  bad  never 
been  questioned  or  determined,  an  allowance 
of  claim  by  such  court  will  not  be  reversed 
on  the  ground  of  public  policy  by  the  Court 
of  Appeals,  after  such  probate  court  and  the 
territorial  courts  have  ceased  to  exist 
Blltott  V.  Garvin,  166  Fed.  27& 

The  courts  hove  the  inherent  power  to  in- 
quire into  their  own  Jurisdiction,  and.  In  the 
absence  of  a  showing  that  the  exercise  of 
such  discretion  thus  vested  has  been  abused, 
the  same  will  not  be  disturbed  on  review  In 
the  Supreme  Court. 

(1011)  Washburn  v.  Delaney,  30  Okla. 
789,  120  Pac.  620;  (1918)  Adair  v. 
Montgomery,  74  Okla.  — ,  176  Pac.  911. 


II.  ESTABUSHMENT.  ORGANIZATION, 
AND  PROCEDURE  IN  GENERAL. 

(A)    CREATION    AND  CONSTITUTION, 
AND  COUItT  OFFICERS. 

i  24.   Creation  snd  abolition  in  generaL 

(1001)  The  judicial  authority  of  the  ter- 
ritory was  originally  derived  from  Organic 
Act,  9  9.  which  provided  that  the  judicial 
power  of  the  territory  "shall  be  vested  in  a 
Supreme  Court,  district  courts,  probate  courts 
and  justices  of  the  peace;  and  the  said  Su- 
preme and  district  courts  mpectively,  shall 
possess  cliancery  as  well  as  common-law 
jurisdiction,  and  authority  for  redress  of  all 
wrongs  committed  against  the  Constitution 
or  laws  of  the  United  States  or  of  the  terri- 
tory, affecting  persons  or  property." 

Smith  v.  Speed,  11  Okla.  05.  66  Pac  511. 
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1 2S.   Constittitioiul  and  lUtotory  provisions. 

(1001)  The  equitable  and  common-law 
Jarlsdlctloa  grnnted  by  the  Organic  Act  was 
a  part  of  the  "due  process  of  law"  which 
guaranteed  to  every  citizen  of  this  country  as 
a  protection  of  bta  life,  liberty,  and  property, 
and  the  Jurisdiction  of  these  courts  and 
Judges  in  equitj'  as  provided  in  the  Organic 
Act  Is  as  much  due  process  of  law  ns  Is  the 
right  of  trial  by  Jury  in  cnsen  at  common 
law. 

Smith  V.  Speed.  11  Okla.  05,  GO  Par.  511. 

(1913)  Sess.  Laws  1907-08.  ch.  27,  art.  1. 
9  2,  which  gives  exclusive,  original  Jurisdic- 
tion to  the  county  court  in  all  matters  where 
the  amount  involved  exceeds  f200  and  does 
not  exceed  $500,  exclusive  of  hiterest.  is  not 
in  conflict  with  Const.,  art.  7,  {  12  (Wil- 
liams' Ann.  Const,  art.  147),  and  Is  valid 
under  Const.,  art.  5,  5  57  (Williams"  Ann. 
Const.,  art.  197). 

St.  Paul  Fire  &  Marine  Inn.  Co.  v.  Peck. 
37  Okla.  S3.  130  Pac.  SWi. 

(1913)  Section  0  of  an  .ict  of  the  IjCgia- 
lature  approved  March  22.  1913.  entitled  "An 
act  amending  Section  1  of  article  7  of  chap- 
ter 14  of  Session  I^ws  1909,  etc."  (Sefis. 
Laws  1913.  p.  123),  applies  to  superior  courts 
continued  by  said  act  until  January,  10ir>, 
as  well  as  to  those  courts  conthnieil  indefi- 
nitely by  said  act. 

State  ex  rel.  Oklahoma  City  v.  Su])erIor 

Court  of  Oklahoma  County,  40  Okla. 

120,  J35  Pac.  424. 

(1915)  Sess.  lirtws  1909,  art.  7,  ch.  14. 
p.  181.  under  which  the  superior  court  of 
Pottawattomie  county  was  organize<l,  Is  con- 
gtitutional.  and  said  court  Is  legal. 

Parker  v.  Hamilton,  49  Okla.  (m,  154 
Pac.  65. 

(1915)  In  view  of  Act  Cong.  May  2,  1S90, 
ch.  182  (26  Stat  94).  adopting  Manafleld's 
Arkansas  Digest  as  the  law  of  the  Indian 
Terrltorj-  as  it  relates  to  the  administration 
of  estates  of  deceased  persons,  and  providing 
that  for  the  word  "county"  as  nsed  in  .Mans- 
field Digest,  the  words  "judicial  division" 
shail  be  substituted,  and  of  Act  March  1, 
1895  (  28  Stat.  003),  amending  the  prior  act 
and  substituting  for  "Judicial  ilivislon"  tlie 
word  "district,"  and  creating  district  courts, 
held  that  such  district  courts  had  the  juris- 
diction that  tlje  courts  had  In  the  former 
"Judicial  divisions." 

Roblnnon  v.  I^ng  0ns  Co..  221  Fed.  30S. 

(1919)  Kecord  examined,  and  held:  (1) 
That  Resa.  I-aws  1917.  ch.  i;^5,  §  1,  Is  con- 
stitutional and  valid.  (2)  That  §  14  of  said 
act  is  special  and  local  legislation,  and  is 
unconstitutional,  because  it  was  not  publishetl 
»«  required  by  Const.,  art,  5.  §  32.  and  because 
It  attempts  to  deprive  the  district  court  of 
Judicial  power  and  vest  the  same  in  the 
litigants. 

DIehl  T.  Crump,  72  Okla.  — ,  179  Pac.  4. 

(1921)  The  act  of  the  Legislature  creat- 
ing a  superior  court  for  Okmulgee  county 


was  not  beyond  the  constitutional  powers  of 
the  Legislature. 

Wlilianis  v.  State.  —  Okla.  Or.  — ,  109 
Pac.  400. 

i  26.  PowNS  of  legisUtnre. 

(1892)  Under  Organic  Act,  §  9,  whicb 
provides  that  writs  of  error  and  appeals  shall 
he  allowtnl  in  all  cases  from  the  final  de- 
cisions of  the  district  courts  of  the  territorj', 
bail,  i)eMding  an  api)eal  in  a  criminal  case 
on  the  federal  site  of  a  territorial  court, 
will  be  allowed  as  provided  by  the  statute  of 
the  territory;  there  being  no  federal  statute 
on  the  subject. 

Ex  parte  Murphy,  1  Okla.  288,  29  Pac. 
652. 

(1802)  In  tlte  trial  of  causes  by  the  dis- 
trict court  sitting  aa  a  United  States  court, 

the  procedure  prescribed  by  the  statues  of 
Oklahoma  will  govern  the  procedure  of  such 
courts,  in  the  absence  of  any  federal  statutes 
or  rrKiilatlons  on  the  subject. 

Kx  parte  Murphy.  1  Okla.  288,  29  Pac. 
652. 

(lSi»3)  In  matters  of  practice  in  federal 
criminal  cases,  the  Code  of  Criminal  Proce- 
dure of  the  territory  governs,  so  far  as  the 
same  Is  applicable  and  not  In  conflict  with 
some  fedenil  statute  on  the  same  subject. 
Stanley  r.  United  States,  1  Okla.  386,  33 
Pac.  J 025. 

(189:1)  The  district  courts  are  creatures 
of  the  federal  Congress,  and  derive  their 
powers  and  authority  from  the  laws  of  the 
United  States;  and  the  act  of  the  Legislature 
giving  one  judge  the  power  to  call  another 
from  bis  district,  and  requiring  him  to  go 
into  another  district  on  the  order  of  the  pre- 
siding Judge,  as  contemi^ated  in  the  Code 
of  Criminal  Procedure,  is  not  in  harmony 
with  the  lawa  of  Congress,  and  Is  void. 

Stanley  v.  ITnlted  States,  1  Okla.  336,  38 
Pac.  1025. 

(1S95)  The  practice,  pleadings,  forms,  and 
methods  of  proceeding  of  the  territorial 
courts,  as  well  as  their  respective  jurisdic- 
tions, subject  to  a  few  exjiress  or  Implied 
conditions  in  the  Organic  Act  itself,  were 
intende<l  to  be  left  to  the  legislative  action 
of  the  territorial  assemblies,  and  to  the  regu- 
lations which  might,  in  the  absence  of  any 
action  by  the  Legislature,  De  adopted  by  the 
courts  themselves. 

United  States  v.  Choctaw  O.  &  G.  R.  Co., 
.1  Okla.  404.  41  Pac.  729 

(1897)  In  matters  of  practice  the  courts 
of  Oklahoma,  when  their  federal  jurisdiction 
is  invoked,  will  be  governed  by  the  rules  of 
practice  prescribed  by  the  I.«pi8lature.  so 
far  as  applicable  and  not  in  contravention 
of  some  federal  statute,  and  where  In  a  given 
case  a  bill  of  exceptions  or  case-made  was 
required  by  the  federal  courts  according  to 
their  decisions,  and  such  la  not  necessary 
according  to  the  practice  of  the  courts  of 
Oklahoma,  het4s  that  the  procedure  govern- 
ing the  courts  while  sitting  as  a  territorial 
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court  will  be  the  procedure  applicable  In  tbls 
case. 

Rbea  r.  Tnlted  States.  0  Okla.  240,  50 
Pae.  902. 

{27.   Powers  of  CongroM. 

(1910)  The  governnieiit  of  tlie  IiiUiiiim  of 
the  Five  Civilized  Tribes  und  the  niamise- 
lueut  of  their  proiwrty  mid  nff.iirs  is  ii  |io- 
lUlcal  aud  administrative  fuiu'tioii,  and  the 
IK)wer  aud  duty  of  the  T'ulteil  Sttites  to  legis- 
late for  restricted  Imliaiis  and  their  iiroi>- 
erty  durliiK  the  L-ontinunnce  of  the  national 
guardlanshi]!  over  tbeiu  Is  welt  establiabed, 
and  it  Is  entirely  competent  for  Congresi)  to 
confer  upon  uud  delegate  to  Individuals, 
courts,  commissions,  boards,  tribunals,  or 
other  agencies  administrative  or  ministerial 
duties,  even  though  such  duties  Involve  the 
exercise  by  them  of  Judicial  or  quasi  Judicial 
power. 

State  ex  rel.  Miller  v.  Huser,  Hi  Okln. 

mt,  isi  I'ac.  113. 

(191!))  The  Judicial  power  granted  by  1'. 
S.  Const.,  art.  li.  S  1,  Is  the  iwwer  to  try  the 
ten  classes  of  cases  siwclfled  in  §  ^  of  that 
article:  but  mid  sections  neither  expressly 
nor  impliedly  prohibit  the  Congress  from  con- 
ferring Judicial  power  upon  other  courts,  or 
upon  executive  or  other  officers,  in  other 
cases,  where,  in  Its  opinion,  the  devolution 
of  such  power  Is  either  necessary  or  con- 
venient In  the  execution  of  the  authority 
granted  to  the  legislative  or  to  the  executive 
department  of  the  government  through  the 
Constitution.  The  Congressional  power  to 
make  such  grant  aud  to  vest  such  |)ower  in 
state  courts  and  officers  In  such  cases,  exists 
by  virtue  of  the  establisbed  rule  that  the 
grant  of  a  power  to  accomplish  an  object  1h 
a  grant  of  the  authority  to  select  and  use 
the  ni^ropriate  means  to  attain  it. 

State  ex  rel.  Miller  v.  Huser,  7fl  Okla. 
130,  1S4  Pac.  113. 

S  28.  Stenographers. 

(1912)  Sess.  I.rfiw8,  cli.  li!).  §  23.  i)ruvMlng 
that  stenographers  for  the  district  court  and 
for  the  superior  court  shall  receive  an  annum 
salary  to  be  paid  out  of  the  state  treasury 
in  the  same  mnnuer  as  siilarles  of  district 
judges,  does  not  constitute  an  approiirintion 
for  the  payment  of  salaries  of  stenographers 
for  the  district  court:  flnd,  by  reason  of 
Comp.  Ijnws  1900,  S  2527,  It  is  unlawful  for 
the  state  auditor  to  issue  a  warrant  for  the 
snlnry  of  a  stenographer  of  the  district  court 
for  the  months  of  July,  August.  .Septemlier. 
and  October,  1911,  since  there  is  no  apiiro- 
priatlon  by  law  for  the  inyment  of  such 
salory. 

Meyer  v.  Cllft,  31  Okla.  793.  123  I'ac. 
1042. 

(1916)  I'nder  provisions  of  Sess.  Ijiws 
1010.  li  20,  21.  22.  ch.  09,  and  Kev.  Uiws 
1010,  §S  1S33,  1830,  1838.  the  only  compensa- 
tion to  which  the  county  stenographer  Is 
entitled  for  making  transcripts  of  shorthand 
notes  of  testimony  taken  and  proceedings 
had  in  the  county  court,  and  for  making 
transcripts  of  the  records  of  causes  in  such 


county  court  to  constitute  a  case-made  is 
the  salary  prescribed  by  the  statute. 

Wade  V.  Atcbison,  T.  ft  S.  F.  Ry.  Co., 

TAi  Okln.  38,  1.55  Pac  8><i 

(191S)  Sess.  iJiws  1913.  ch.  1*51,  S  2, 
chimges  the  law  i)rovidlng  for  the  apiKilnt- 
ment  of  a  county  stenographer  so  that  the 
apt>oiutnient  is  made  by  the  court  clerk  upon 
the  approval  of  the  county  court,  and  is  con- 
flmied  by  the  county  commissioners.  The 
law  is  mandatory,  and  the  proper  adminis- 
tration of  Justice  demands  prompt  comi^I- 
atice  uiKin  the  iiart  of  the  public  officers 
clmrged  with  action  In  the  premises. 

Wiswell  V.  State,  14  Okla.  Cr.  517,  173 
I'ac.  0(t2. 

S  29.   Criers,  bailiffs,  and  attendants. 

(lOKt)  A  batllfT,  in  attendance  upon  a 
court  of  record,  is  only  entitled  to  receive 
the  compensation  provided  by  law,  that  is, 
a  sum  not  exceeding  $2  per  day,  for  the  time 
Hctuiilly  In  attendance  upon  the  court  while 
In  ses.sion,  and  he  Is  not  entitled  to  receive 
additional  compensation  because  his  duties 
require  him  to  reniaiu  In  attendance  upon 
the  court  during  the  night  time. 

Hoard  of  Conirs.  of  Mcintosh  County  v. 
Whitaker,  r,9  Okln.  2.32,  158  Pac.  1136. 

$  30.   De  facto  courts. 

(l«t.s)  Wiiere  the  authorities  of  the  state 
of  Te.\as.  by  legislative  enactment,  organized 
the  dlsimted  territory  known  as  "Greer 
County"  into  a  county  government,  and  the 
Inhabitants  of  such  territory  exercised  oil 
the  governmental  functions,  legislative,  ex- 
ecutive, and  Judicial,  for  a  number  of  years, 
and  until  Mnrch  IG.  18JW:  and  the  United 
States  acquiesced  In  such  acts  until  It  was 
ilecideil  by  the  Supreme  Court  of  the  United 
States  that  such  territory  belonged  to  the 
United  States,  and  was  not  within  the  boun- 
daries of  the  state  of  Texas;  held  that  such 
couiily  goveninieut  was  a  de  facto  govern- 
ment, and  the  courts  held  therein  under  and 
by  virtue  of  the  lnws  of  Texas  were  de  facto 
coiH'ts,  and  a  Judgment  dul.T  rendered  In 
the  county  court  of  (jrcer  county  during  such 
I^erlod  is  a  valid  aud  binding  Judgment 
Oidlins  V.  Overton,  7  Okla.  470.  54  Pac. 
702. 


(B)   TKRMS,  VACATIONS.  PLACE  AND 
TI.MK  OP  IIOUMNO  COURT,  COURT 
HOl'SBS.    AND  ACCOMMODA- 
TIONS. 

Habeas  corpus  to  secure  release  of  accused 
on  ground  that  no  place  was  fixed  for  hold- 
ing court,  see  Habeas  Coriws,  S  18. 

Hendition  of  Judgment  In  vacation,  see  Judg- 
ment. §  7. 

i  31.  Constitntional  and  statntory  provisions. 

(1900)  Act  of  the  Legislature  of  1900. 
House  Bin  Xo.  460.  providing  for  holding  the 
county  court  at  Prague,  In  Lincoln  county, 
uses  the  words  "term"  and  "session"  inter- 
cbangeabl.v. 

Rakowskl  v.  Wagoner,  24  Okla.  282,  108 
Pac.  032. 
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(1910)  The  act  of  the  legislature  iip- 
proved  March  23,  11)09  (Uiws  1909,  ch.  14. 
art.  9.  §§  2008-2011,  inclusive,  Snyder's  Conip. 
l4in-8  1909),  fixing  the  terms  of  the  comit)- 
funrt  In  the  several  counties  of  the  state, 
was  intended  to  embnice  all  the  law  on  the 
subject  and  to  provide  uniformity  in  the 
terms  of  such  court  In  the  severnl  couutleH. 
iind  reiteals  the  act  approved  March  12,  ]9<»i) 
<art.  13,  ch.  14.  Sess.  Laws  190!»),  fixing  tlie 
terniB  of  the  county  court  of  Wagoner  county 
at  Coweta. 

Ex  inrte  James,  4  Okla.  Cr.  94,  111  Pac. 

S  32.   Terms  in  general  and  regular  or  stated 
terms. 

(1890)  Where  terms  of  court  are  fixed  by 
law  and  the  c*ourt  fails  to  convene  at  tlie 
time,  the  parties  cuu  not,  by  agreement,  con- 
fer juriwiiction  to  render  a  judgment  at  an- 
other time. 

American  Fire  Ins,  Co.  v.  Pappe,  4  Okla. 
110.  43  Pac.  lOSu. 

nOlO)  An  assemblage  of  the  proper  otti- 
cers  at  the  proper  place,  but  at  a  time  not 
authorized  by  law.  dws  not  constitute  a 
court;  and  any  judicial  proceedings  then 
had.  which  under  the  law  .can  be  had  only 
In  term  time,  are  null  and  void. 

Kx  parte  James.  4  Okla.  Cr.  94.  Ill  Pac. 
947. 

(1912)  Seas.  Laws  1910.  cb.  1()2.  fixing  the 
terms  of  the  district  courts  of  the  state,  does 
not  require  a  jur>'  term  to  be  held  and  ex- 
tienses  to  be  Incurred  chargeable  to  the  court 
expense  fund,  wheu  this  fund  has  been  ex- 
bausteil. 

State  ex  rel.  Decker  v.  fftanfleld,  34  Okla. 
r>24,  12«  Pac.  239. 

(1012)  When  the  court  cxpen.se  fund  has 
Iteen  exhausted,  the  district  Judge  should 
hold  court  for  the  purpose  of  hearing  matters 
which  may  be  di«i»o»ed  of  without  a  Jury, 
as  such  a  term  of  court  may  lie  held  with- 
out incurring  any  charge  against  the  court 
exitcnse  fund. 

State  ex  rel.  Decker  v.  Stanfield.  'M  Okla. 
.'»24.  126  Pac.  280. 

S  33.   Duration  of  terms. 

(1894)  Where  a  judge  adjourns  the  court 
without  fixing  any  time  at  which  It  should 
reconvene.  It  can  not  again  convene  until  the 
next  r^ular  session  of  the  courL 

Irwin  r.  Irwin,  2  Okla.  IRO,  37  Pac.  548. 

iwan)  Where,  during  the  trial  of  a 
criminal  cause,  and  white  the  jury  was  in 
charge  of  the  bailiffs  deliberating  on  a  ver- 
dict, the  court  was  adjonmed  for  two  days, 
and  the  judge  went  to  another  county,  ami 
opened  and  held  a  term  of  court  there,  heht 
that  tiie  term  terminated  by  operation  of 
law.  as  to  that  case,  when  the  judge  left 
tlie  pbice  where  the  court  is  by  law  reiiulred 
to  be  held,  and  went  to  the  other  count.v.  and 
there  opened  court,  and  a  verdict  returned 
and  a  Judgment  therein  were  coram  non 
Judlce.  and  void. 

In  re  Patzwald,  5  Okla.  780.  50  Pnc. 
130. 


(1912)  Where  a  general  term  of  court  has 
been  once  regularly  convened,  on  the  day 
fixed  by  law,  it  can  expire  ouly  by  opera- 
tion of  law,  or  by  an  adjournment  sine  die; 
and  where  court  has  been  so  regularly  con- 
vened, and  has  been  adjourned  to  a  day 
furtlier  on  In  the  term,  the  failure  of  the 
judge,  on  nccouut  of  sickness,  to  appear  and 
hold  a  session  on  the  day  to  which  an  ad- 
journment has  been  taken,  does  not  result 
in  the  loss  or  laiwe  of  the  term. 

St.  I»uls  &  S.  K.  R.  Co.  V.  James,  36 
Okla.  liHi,  IAS  I'ac.  :>79. 

(1914)  I  nder  tlie  statute  (Rev.  Laws 
1910,  5§  3N23.  1824).  the  general  terms  of 
county  courts  begin  on  the  first  Mondays  of 
January,  April.  July,  and  October;  and  when 
the  general  term  of  a  county  court  fans  been 
once  r^larly  convened  on  the  day  fixed  by 
Inw,  it  continues  until  the  time  fixed  by  law 
for  the  next  succeeding  general  term,  unless 
previously  adjourned  sine  die. 

Tucker  v.  State,  10  Okla.  Cr.  565,  139 
Pac.  098. 

(1910)  The  county  courts  under  the  pro- 
visions of  Rev.  Laws  1910,  S  1823,  are  always 
in  session  for  the  transaction  of  probate 
business,  and  that  portion  of  this  section  of 
the  statute  providing  for  terms  of  the  county 
courts  has  no  application  to  the  probate  Juris- 
diction of  the  courts. 

.Southern   Surety  Co.   v.   Cliambers,  72 
Okla.  — ,  180  Pac.  711. 

(1921)  A  district  court  legally  oi>ened  for 
till  general  purposes  continues  in  session  un- 
til It  adjourns  sine  die,  or  exjilres  by  law, 
and  when  an  adjournment  is  made  subject 
to  call,  the  term  not  having  then  expired  by 
law.  wmvenes.  the  court  is  legally  constituted, 
and  its  acts  are  valid  and  binding. 

Southwestern  Surety  Ins.  Co.  x.  Doug- 
lass, 81  Okla.  232,  108  Pac.  334. 

§  34.   Extension  or  adjooniment  of  terms. 

(Ism;)    The  district  court  may  adjourn  a 
term  of  court  to  a  day  beyond  the  time  for 
holding  court  at  another  place  In  the  district. 
White  V.  Brown,  1  Ind.  Ter.  98,  38  S.  W. 
335. 

(19(M)  The  district  judge  of  the  United 
States  Court  in  tlie  Indian  Territory,  in  case 
of  sickness  or  for  other  siifilclent  reason,  has, 
under  his  general  authority  for  fixing  the 
times  of  holding  courts  In  his  particular  dis- 
trict, full  authority  to  cause  the  United 
Sfjifes  marshal  of  hia  district  to  open  and 
adjourn  any  regular  term  of  court  until  such 
reasonable  time  as  shall  seem  to  such  Judge 
proiKT. 

(iardner  v.  United  States,  5  Ind.  Ter. 
150.  82  S.  W.  704. 

(ilHl8)  The  district  courts  of  Oklahoma 
Territory  had  power  to  hold  adjourned  ses- 
sions after  the  commencement  of  the  regular 
term  at  a  time  not  designated  in  the  order 
of  the  Supreme  Court  fixing  the  terms  of 
said  court 

Bldwell  V.  Lore,  22  Okla.  549.  98  Pac; 
425. 
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(1906)  Adjourned  Heasions  of  court  lield 
after  the  commencemeiit  of  a  regular  term 
are  not  void,  though  the  regnlar  term  In  an- 
other county  In  the  same  district  bad  Inter- 
vened between  the  adjournment  and  the  con- 
vening of  the  adjourned  session. 

BidweU  v.  Love,  22  Okla.  i>49,  98  Pac. 
42S. 

(1010)  Adjournment  of  the  regular  term 
uf  a  county  court,  withont  fixing  In  the  order 
of  adjournment  any  tinie  at  which  the  court 
shall  reconvene,  precludes  the  court  from 
again  convening  untli  the  time  flxeil  by  liiw 
for  the  next  regular  session  of  the  court. 
Baker  v.  Newton.  27  Olfla.  430,  112  Vac. 
1034. 

(1912)  A  court  of  record  must  be  ojtened 
at  the  time  and  In  the  manner  provided  by 
law  at  the  first  term,  or  the  term  lH|>Hes: 
but  the  court  may  adjourn  from  day  to  day. 
for  one  or  several  days,  or  weelis;  l>ut  It 
must  adjourn  to  a  day  certain,  and  the  m-ord 
must  BO  show. 

McLeod  v.  City  of  Kingfisher,  94  Okla. 
647,  12G  Pac.  251. 

(1014)  Where  ithe  statute  provides  that 
the  county  court  shall  hold  terms  at  different 
places  within  the  county  other  than  the  coun- 
ty sent,  an  adjournment  of  the  regular  term 
of  court  at  the  county  setit  may  be  ha<I  to  n 
day  later  than  an  luterveninp  terra  provldeil 
for  by  law  at  some  other  place  in  the  county. 
Tucker  v.  State.  10  Okla.  Cr.  iwn.  l.'JO 
Pac.  DOS. 

(1914)  The  clause  of  S  1S24,  Kev.  I^iws 
1910,  providing  tiiat  when  so  convened  it 
may,  "by  proper  order  of  said  court,  be  ad- 
journed to  such  time  as  the  judge  thereof 
may  deem  proper :  Provided  that  the  sitme 
shall  not  conflict  with  the  term  of  said  court 
provided  for  at  any  other  place  In  said 
county" — Is  not  intended  as  a  grant  of  iM»wer 
to  prolong  the  term,  but  it  niei-ely  commits 
to  the  sound  discretion  of  the  court  tlie  power 
to  adjourn  the  sessions  at  the  county  scat 
from  time  to  time  as  business  may  require. 
Tucker  v.  State,  10  Okla.  Cr.  1.39 
Pac.  998. 

(lOlu)  Where  a  general  term  of  the  court 
has  been  once  regularly  convened  on  the 
day  fixed  by  law,  it  can  expire  only  by  oiwra- 
tfon  of  law,  or  by  an  adjournment  sine  die. 
and  will  not  so  expire  by  operation  of  law 
until  the  first  day  of  the  next  general  term. 
Brown  v.  State.  11  Okla.  Cr.  4!is.  148 
Pac.  181. 

S  35.  SimoltaneonB  terms  of  same  court 

(1804)  The  fact  that  tiie  district  court 
of  one  county  was  theoretically  in  session 
because  It  had  not  been  adjourned  sine  die, 
while  the  judge  was  presiding  at  a  murder 
trial  in  another  county  In  the  same  district, 
did  not  amount  to  a  violation  of  the  rule 
that  two  courts  can  not  be  In  session  in  the 
same  district  at  the  same  time. 

In  re  Dossett,  2  Okia.  369,  37  Pac.  1066. 

(1894)  The  proceedings  of  adjourned  ses- 
sions of  the  district  court  are  not  coram  nou 


judlce  and  void,  notwithstanding  the  regular 
term  in  another  county  in  the  same  district 
had  Intervened  between  the  time  of  the  ad- 
journment and  the  convening  of  the  ad- 
journed sesdon. 

In  re  Dossett,  2  Okla.  368,  37  Pac.  1066. 

S  36.  ProceedingB  in  vacation. 

(1894)  A  judgment  can  not  be  rendered 
In  vacation,  and  a  Judgment  rendered  at  n 
time  when  the  court  was  not  in  session  and 
at  a  time  when  it  could  not  legally  hare 
been  in  session  Is  Invalid  and  will  not  stand. 
Irwiii  v.  Irwin,  2  Okla.  180,  37  Pac.  548. 

(11SU6)  A  judgment  of  the  probate  court 
rendered  in  a  civil  action  wherein  the  sum 
In  controversy  exceeds  the  jurisdiction  of  a 
justice  of  the  i>eace.  and  which  Judgment 
was  so  rendered  at  a  time  when  the  court 
WHS  not  legally  In  sef^ion.  Is  void  for  want 
of  Jurisdiction. 

American  Vire  Ins.  Co.  v.  Paii|>e,  4  Okla. 
110.  43  Pac.  1085. 

(I8iM>)  Where  the  statute  provides  for 
regular  ■terms  of  court,  to  be  held  for  the 
trial  of  causes  and  rendering  of  judgments. 
It  is  only  during  term  time  that  the  judges 
)utve  full  judicial  power. 

American  Vlre  Ins.  Co.  v.  I*api)e,  4  Okla. 
110,  43  Pac.  um. 

(l!Hn)  The  trial  of  cases  in  tlie  comity 
court,  not  trialjle  under  Justice  of  the  peace 
prtM-e^lure  can  be  had  only  in  term  time. 

Wilson  v.  State,  3  Okla.  Cr.  714,  109  Pac. 
289. 

(1912)  The  county  courts  of  this  state 
lire  courts  of  record,  and  the  trial  of  cases 
therein  can  be  had  only  in  term  time,  except 
such  cases  as  are  triable  under  the  justice's 
PHH-edure,  the  biking  and  enterhig  of  judg- 
ments by  confession,  and  the  distwsltion  of 
probate  matters. 

McI.«od  V.  City  of  Kingfisher.  34  Okla. 
647,  128  Pac.  251. 

(1012)  Judgments  rendered  by  a  i-ourt  of 
r<H-onI  out  of  term  time,  except  as  above 
state<l.  are  t-orinu  non  judlce  ami  void. 

McU-od  V.  City  of  Kingfisher,  »4  Okla. 
047,  ll»0  I'ac.  251. 

3  37.   Designation  or  assignment  of  judges. 

(10(12)  t'nder  the  Organic  Act  of  the 
territory  of  .Oklahoma  and  Act  Cong.  Dec.  21, 
1893.  ch.  5  (28  Stat.  20),  vesthig  In  the  8u- 
pivme  Court  power  to  define  the  Judicial 
districts  of  the  territory,  and  to  fix  the  times 
and  places  In  each  district  where  the  court 
shall  1>e  held,  and  designate  the  Judge  who 
shall  [preside  therein,  the  Supreme  Court  or 
the  chief  justice  may  desigimte  any  judge  to 
try  a  particular  case  In  any  district,  when 
the  judge  of  said  district  has  been  of  counsel, 
or  is  otherwise  disquallfled,  or  is  unable  to 
hold  court. 

Territory  v.  Terrell,  11  Okla.  449,  68  Pac. 
503. 

(1002)  Where  the  Supreme  Court  assigns 
one  of  the  justices  to  another  district  to  try 
all  matters  that  would  come  before  hfin  dar- 
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ing  said  assignment,  and  during  tbe  absence 
of  tbe  reeular  jud^te,  said  Justice  bas  tbe 
same  power  nnd  jurisdiction  possessed  by  ttie 
regular  presiding  Judge  of  that  district. 
Territory  v.  Terrell,  11  Okla.  44fl,  68 
Pac.  503. 

S  38.  Hace  for  holding  MBBiouB. 

(190d)  The  Jurisdiction  of  a  county  court 
In  criminal  oasHB  is  the  same  in  all  respects, 
whether  Its  sessions  are  held  at  the  county 
seat  or  at  a  county  court  town. 

Ex  parte  Brown,  3  Okla.  Cr.  320.  105 
Pac.  577. 

S  39.   Time  for  seuions. 

(1804)  Under  the  Organic  Act.  §  9,  relat- 
inft  to  the  district  courts,  and  providing  that 
"the  first  six  days  of  every  term  of  said 
courts,  or  so  inucli  thereof  as  may  be  neces- 
sary, shall  be  appropriated  to  tbe  trial  of 
cnuses  arising  under  said  constitution  and 
hiw."  lit  the  bwlnnlug  of  the  term  the  court 
is  courened  for  federal  and  territorial  busi- 
ness, and  Is  In  i^essioii  for  both  iHirposes 
until  It  finally  adjourns  for  tlie  term. 

Peters  v.  I  nlted  States.  2  Okla.  138,  37 
I'ac.  1081. 

S  40.   Adionnunent  of  MBUontT 

The  district  courts  have  iwwer  to 
iMild  nn  adjourned  session  of  court,  after  the 
coniniencenicnt  of  the  rt^ular  term,  at  a  time 
not  designated  In  the  onler  of  tbe  Supreme 
("onrt  fixing  tbe  times  when  terms  of  said 
court  shall  l>eKin.  though  the  regular  term 
111  another  county  in  the  same  district  had 
Intervened  Ijetween  the  time  of  the  ndjourn- 
iiient  iiml  tbe  convening  of  tbe  adjourned 
iiession. 

In  re  Dossett,  2  Okla.  mi  :t7  I'ac.  1006. 

(18IU)  The  presence  of  the  Judge  of  tbe 
district  court  In  and  for  tbe  county  of  Payne, 
on  the  first  day  of  the  November  term,  1802. 
of  that  court  was  indispensable  tu  tbe  valid- 
ity of  tlie  subsequent  proceedings  purporting 
to  have  been  held  in  tbe  November  term  of 
that  court,  and  the  clerk  of  the  court  had 
no  authority,  in  the  absence  of  the  Judge,  to 
adjourn  court  to  a  future  day.  nor  hud  the 
Judge  power,  while  In  another  couut.v,  to 
authorize  tbe  clerk  of  the  court  to  exercise 
any  Judicial  powers  in  the  opening  or  clos- 
ing of  tbe  court 

In  re  McClaskey,  2  Okla.  568,  37  Pac. 
854. 

(1804)  A  trial  and  conviction  at  a  time 
to  whfcb  the  court  was  unlawfully  adjourned 
is  a  nullity. 

In  re  McOaskey,  2  Okla.  568,  37  Puc. 
854. 

(1012)  Where  a  district  court  was  regu- 
lariy  convened  for  general  purposes,  at  the 
time  and  place  fixed  by  order  of  tbe  Supreme 
Court,  and  continued  in  ses.'^lon  from  tbe 
30tb  of  November  until  tbe  18th  day  of  De- 
cember, when  an  adjournment  was  taken  to 
the  21st  of  December,  at  which  time  the 
Judge  was  unable,  l>ecanse  of  sickness,  to 
appear  and  open  and  hold  a  cession  of  court ; 
and  on  tbe  28th  of  December,  a  day  within 
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tbe  limits  of  tbe  term  of  court  as  fixed,  the 
judge  appeared  and  held  a  session  of  the 
court,  trying  a  case,  previously  assigned  reg- 
ularly for  trial  on  that  date,  it  was  held 
that  the  court  was  legally  constituted  and 
that  Its  proceedings  and  judgments  were 
valid, 

St.  Louis  &  S.  F.  R.  Co.  V.  James,  36 
Okla.  196.  128  Pac.  279. 

(1013)  Tbe  act  of  March  26,  1910  (Laws 
1910.  ch.  102).  providing  that  tbe  sheriff  may 
adjourn  a  regular  term  of  the  district  court 
from  day  to  day  until  the  judge  appears, 
repeals  by  substitution  Comp.  Laws  1909, 
§  6255,  wlilch  authorizes  tbe  sheriff  to  ad- 
journ court  from  day  to  day  until  tbe  judge 
attends,  and  hence  the  act  of  a  sheriff  In 
adjourning  a  special  term  of  court  was  un- 
ituthorized,  and  did  not  prevent  a  lapse  of 
the  term. 

Kneeland  v.  Wayne  County  Nat.  Bank, 
38  Okla.  470,  184  Pac.  17. 

S  41.   Failure  to  hold  term  or  sewion. 

See  S  34. 

McLeod  v.  City  of  Kingfisher.  34  Okla. 
(H7,  VM  Pac.  251. 

(1804)  In  the  absence  of  a  statute  pre- 
^erving  the  term  lu  such  u  case,  the  nonat- 
tendance  of  the  Judge  on  the  day  fixed  by 
law  for  ojientng  the  term  results  in  the  lapse 
and  loss  thereof. 

In  re  McClaskey,  2  Okla.  508.  37  Pac. 
854. 

(1H94)  Where  the  district  court  bas  con- 
vened as  ordered  by  tbe  Supreme  Court,  un- 
less adjoumeil  sine  die.  It  does  not  expire 
by  operation  of  law  until  the  llrst  day  of  tbe 
next  regular  term;  and  failure  of  tbe  judge 
to  attend  on  a  distant  day  to  which  the  said 
c*ourt  is  adjoumett,  after  liavlug  been  reg- 
ularly convened,  will  not  result  in  the  lapse 
of  the  term. 

In  K  Dossett.  2  Okla.  860,  87  Pac.  1066. 

(1010)  The  terms  of  courts  of  record 

begin  on  the  day  fixed  hy  law;  and  if  the 
Judge  he  not  present  in  his  court  or  a  judge 
pro  tern  selected,  within  two  days  after  the 
first  day  of  the  term,  then  the  term  lapses, 
and  can  not  thereafter  be  revived  by  the 
judge  or  any  other  officer  of  tbe  court,  and 
any  aitempted  proceedings  had  in  such  court 
after  the  lapse  of  the  term  Is  coram  nou 
judlce  and  void. 

Wilson  V.  State,  8  Okla.  Cr.  714,  100 
Pac.  280. 

(1011)  When  a  regular  time  is  fixed  for 
the  terms  of  courts  of  i-ecord,  and  such  court 
fails  to  (•onvere  uiion  the  date  fixed  or  with- 
in two  days  from  such  date,  and  nu  Judge 
pro  tern,  is  selected  as  provided  hy  law. 
the  term  hiiises. 

Collins  V.  State,  5  Okhi.  Cr.  234,  114  Pac. 
1127. 

(toil)  Where  tbe  regular  renn  of  the 
eonrt  Is  permitted  to  lapse,  no  proceedings 
can  be  hud  until  the  next  regular  term,  or 
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until  a  term  Is  called  hs  pnivlileU  by  law : 
jiiid  Jiidifniencs  reml^red  by  a  court  out  of 
term  time,  or  after  the  term  has  lapwd,  are 
voW. 

Collins  V.  suite.  5  Okla.  (>.  2S4.  114 
rnc.  1127. 


(C)   IU'LKS  OF  COI  IIT  AM)  CO.NIJl.'CT 
OV  BtrSINESS. 

S  42.   Power  to  regnlate  procedure. 

(11(08)  A  district  court  iiai<  no  [Hiwcr  to 
iiniwse  n  rule  requiring  u  [larty  on  niipoal 
from  the  probate  court  to  dejwsit  with  the 
clerk  of  the  district  court       for  costs. 

Xelfiou  V.  I^lliir,  20  Olila.  201,  04  Pac. 
17ti. 

A  court  prewrihlnp  rules  relullve  to  costs 
can  not  do  ho  in  contravention  of  a  statute. 
(1!HIM)  (io*.nhvin  v.  Bickford,  2()  Okla.  fll. 
S)3  V)ic.  ".-IS;  (1!K)N)  Xelson  v.  l»ilar, 
30  Okla.  291.  94  Pac.  178. 

{1!HH1)    Power  to  make  reawouahle  rules 
for  regulation  of  practice  before  Criminal 
Court  of  Avi>eals  is  exjirefwly  eimferml  by 
Hess.  I^vs  1000  |).  172.  eb.  14,  nvt  2.  i  10. 
Yondel  V.  Territory.  3  Okla.  Vi\  ISS. 
104  Pac.  !I23. 

(li>21)  Rev.  U)WK  1010, .  S  .™7.  which 
HUtliorizcs  the  justi.-cs  of  the  Sn]irenit'  Cuurt 
to  make  and  revise  rules  and  make  such 
amendment^  thereto  as  may  be  required  tct 
carry  hito  effect  the  [irovlsions  of  the  code 
i'nd  to  make  such  further  rules  consistent 
therewith  us  tliey  may  deem  i»r()i)er.  limits 
llic  autiiorUy  to  make  rales  for  sucli  inferior 
couits.  when  such  court-s  are  in  the  exercise 
of  .Uuliclni  functlonfi  ami  courts  are  in  de- 
renninatiou  uf  matters  from  which  an  ap- 
l»>a)  luay  l>e  taken  or  to  which  writa  of 
ccrth>iarl  or  otlier  like  writs  nniy  lie. 

ITadilwk  V.  Jotmson,  SO  Okhi.  2.')0,  IfU 
Pac.  1077. 

S  43.   Constilntional  and  statutory  provisiooB. 

(ISlirii  Tlie  pi-acthe.  jiiejidlnKs.  forms, 
tiiiil  niiKles  uf  tiroceediiia  of  tlu'  territorial 
fiiui  ts.  iinii  their  resiK'ctlvc  jurisdictions,  sub- 
ject t(»  the  <'ond!li(ms  e.\|ireM«eil  in  the  <)r- 
L'aiilc  .Vet.  were  intended  to  be  left  to  the 
action  of  the  territtirial  I.eiri«l»ture  and  to 
such  rules  as  the  courts  might  achipt.  and 
are  not  j.rovided  for  by  civil  procedure  adopt- 
eil  by  (Nmprew  for  the  Supreme,  circuit  and 
district  eo«rt«  of  llie  T*nite«I  Statea. 

T'nited  Htatet*  v.  Choctaw,  O.  &  ti.  it. 
Co.,  3  Okla.  4<H,  41  Pac  72i). 

S  44.   Matters  subject  to  regulation. 

'J'lie  district  ctiurt  of  the  territory  bus  no 
))ower  to  imiiose  a  rule  requlrlnir  that  n 
I^arty  iip|icaiinc  from  the  itrolnite  court  siiall 
deixisit  with  the  clerk  of  the  <Iistrict  court 
$.">  for  costs  of  tile  clerk,  and  that  a  failure 
t't  do  so  within  twenty  days  shall  !k'  ground 
for  dIsniiaMil. 

(inOSt  Goodwin  V.  lllckforil.  21)  Okla.  in. 

iKt  Pac.  r>4»:  (1iaL«>  Neismi  v.  !,otlar. 

2«  Okla.  2ftl,  04  I'ac.  170. 


(l!M)il>  The  district  court  of  the  territory 
of  Oklahoma  could  not  Impotje  a  rule  re- 
qulrin>r  a  party  api>ea]inK  a  case  from  the 
probate  court  to  the  district  court  to  de- 
posit with  the  clerk  of  the  district  court  a 
siiecitled  sum  for  clerk's  costs,  conditioned 
that  on  tlie  failure  to  do  so  tbe  court  sliould 
dlsuiiss  tlie  appeal. 

Stom  V.  ClosBon,  25  Okla.  102.  105  Pac. 
042. 

(lOld)  The  comity  or  district  court  has 
no  authority  to  prunmlKutv  a  rule  retpiirinn 
a  |>arty  apiieattuK  a  cause  from  tlie  justice 
of  tbe  iieuce  court  to  make  a  deiiosit  with 
tbe  clerk  of  the  apiiellate  court  to  apply 
on  costs  accruing  In  said  court,  nor  has 
the  court  any  ri;,'lit  or  au{h«irity  to  dismiss 
the  apiwal  upon  a  failure  to  ciuaply  with 
such  a  rule. 

Ht  I^ufs  &  S.  F.  It.  Co.  V.  McAllister.  5« 
Okla.  244,  1">5  Pac.  1123. 

9  45.  Hodificatioiit  amMidment,  snipeiuioii,  or 
disregard  of  mlet. 

(1!HS>  Where  a  rule  of  a  court  ijrovldes 
tliat  demurrers  and  motions  shall  not  be 
heard  except  on  certain  days,  tbe  court  can 
not,  in  absence  of  agreement  of  counsel  so 
to  do.  disregai'd  such  role  and  bear  a  deuinr- 
rer  prior  to  the  day  when  It  will  come  r^n- 
larlv  on  for  iiearinK- 

HoIlMMt  V.  I'atrick  74  Okla.  — .  170  I'ae. 
iKt3. 

9  46.   Operation  and  effect  of  ndes. 

(llKMlf  Parties  to  an  action  can  not,  with- 
out the  consent  of  the  court,  stipulate  for  the 
abrogation  of  rules  which  are  formulated 
for  Its  own  benefit  a  nd  a  re  desiened  to 
facilitate  the  pro|»er  dlscharw*  of  its  own 
duties;  when  rules  of  sucli  a  character  are 
dlsrepmled.  it  is  discn'tiouaiy  with  the 
court  wiiethcr  it  will  enforce  the  prescribe<l 
]>enalty,  and,  in  the  absence  of  gross  abtiae 
of  Kuch  discrt'tion.  Its  order  in  the  premises 
will  be  resi>ectetl  on  apiwal  or  Vvrit  of  error. 
Order  (11MH>  ({  Ind.  Ter.  2(1,  S-^  S.  W.  308. 
affirmed. 

.Missouri.  K.  &  T.  ity.  Co.  v.  Klild.  14(t 
KtHl.  V.fiK 

(i:H."il  Hull's  rebiting  to  probjite  naitters, 
prescribed  b.v  the  Suiircme  Court,  apfly  to 
and  arc  bhidini;  ujton  the  county  courts  of 
this  state,  and  such  cmrts  and  the  judges 
thei-eof  ure  without  iKiwer  to  dispense  with 
the  requirements  of  snt-h  rules,  or  to  vacate 
and  set  the  same  awide,  or  to  prescribe  other 
rules  ill  Ilea  thereof  or  In  coiitiict  therewith. 
State  ex  rei.  Krindinj:  v.  Kijilit.  V.t  (»kla. 
202.  I.'i2  Pac.  :i«2. 

I  in  uriJ-  s  UF  i>i;cisiox.  aiui  iuca- 

TIO.VS.  OPIMO.NS,  A.\l>  ItKCOIlD.^. 

Construction  uf  statute  by  court  of  state 
fr<iui  which  ailoiitt-d  as  lairt  of  statute,  see 
Stati.tes.  9  110. 

Decision  on  apiieal  us  law  of  tlie  case  on 
new  trial,  see  Apiwai  and  Krmr.  9  T3t>. 
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Deterniinatiou  of  cunstltutlunul  qucHtiou  as 
dependent  un  uecewity.  see  Constitutional 
Law.  I  34. 

Former  decision  ati  law  of  tlie  cane  on  si|b- 
Dequeue  appeiil,  iH>e  A]>|ieal  and  Krror, 

I  era 

Records  and  dockets  of  Justto*  of  the  i»eiice, 
see  Jostleea  of  the  Peace,  8  50. 

Transcripts  or  certifletl  copies  of  records  as 
evidence,  see  Kvldence,  S 

I  47.   Previous  decisions  as  controUing  or  as 

precedents. 
S  48.   ■  In  generaL 

(10O4)  The  fedmal  Supreme  Court  will 
not  consider  itself  bound  un  the  question  of 
Its  jurtsdictlon  by  a  prior  case  In  which 
jurisdiction  wiis  outertiuueil  witliuut  ai'y  sng- 
fcestion  as  to  the  want  of  it.  Writ  of  error. 
New  V.  Territory  <I9lJ2).  12  Oltlii.  172,  70 
I'ac.  198,  dismissed. 

Xew  V.  Territory  of  Oklahoma,  J05  U. 
S.  252,  4!>     ed.  lPi2.      Sup.  ft  68. 

(1907)  In  determining  what  was  pre- 
senteil  Ut  and  det-itled  by  n  court,  it  if  proiier 
to  look  both  to  tlie  opinion  and  mandate  of 
the  court 

Ilardinx  v.  Garber.  2<»  Okla.  11,  ft3  Pac. 
530. 

(IWW)  The  common  law,  a.**  modified  by 
constitutional  and  statutory  law,  being  in 
force.  i>reclnde8  the  following  of  decisions 
based  on  the  civil  law. 

Cbicago,  It.  I.  &  P.  Ry.  Co.  t.  Groves, 
20  Okla.  H«,  il3  Pac.  7.55. 

(1909)  The  flndtngs  of  facts  by  the  cor- 
poration commission  are  not  conclusive  on 
the  Supreme  Court,  but  are  highly  persuasive. 

Pioneer  Telephone  A  TeleKraph  Co.  v. 
Westenhaver.  23  Okla.  22t{.  1V»  Pac. 
1019. 

(190O)  The  Supreme  Court  will  Klve  full 
consideration  to  authorities  founded  upon 
llvlnft  principles,  but  will  not  cecogidze  or 
follow  preceilents  which  have  outlived  their 
usefulness. 

Caples  V.  8Ute,  3  Okla.  Or.  72,  104  Pac. 
493. 

(1912)  Principles  of  public  iiollcy  demand 
a  stable  and  Axed  conotructton  of  constitu- 
tlon«l  law:  and  that  which  has  lieen  dellb- 
erat^y  decided  should  not  be  unsettled,  un- 
less clearly  erroneoiui. 

Anderson  v.  state,  7  Okla.  Cr.  130,  123 
Pttc.  442. 

(1913)  An  opinion  in  a  iwrtifiilar  case, 
founded  on  special  circumstances,  is  not  ap- 
plicable to  cases  under  circumstances  essen' 
tiallv  different. 

Evans  V.  Victor,  201  Fed.  301. 

1 49.   Dedsioas  of  hum  eonrt  or  coHtrdi- 

nate  court. 

(1910)  Tlie  Supreme  Court  of  the  state  of 
Oklahoma  has  the  same  power  to  review  a 
dedidon  of  the  Supreme  Court  of  the  terrl- 


toi-y  as  that  court  itself  had.  and,  if  erro- 
neous, to  overmle  the  same. 

Sbtte  cx  rel.  Lee  v.  Chaney,  23  Okla. 
7SS,  102  Pac.  188. 

(191U)  Tlie  relator  having  applied  to  the 
Criminal  Court  of  Appeals  of  this  state  for 
the  Issual  of  a  writ  of  habeas  corpus,  and 
such  writ  having  been  by  said  court  dented, 
and  the  relator  thereafter  making  application 
to  this  court  for  a  writ  of  bulieas  conms  on 
the  identical  Kr<>und»<.  the  conclusion  reached 
by  that  court  api^arlnK  to  1*  correct.  It  will 
be  (lenleil  In  the  Supreme  Court. 

K.\  parte  Justus,  20  Okla.  101,  110  Pac. 
907. 

(1911)  Where  plaintiff's  demurrer  to  par- 
agraphs of  tlie  answer  has  been  overruled, 
his  motitn;  to  strikt  the  same  poragraiitis 
for  tlie  same  reasons  assigned  in  the  demur- 
rer is  profierty  denied. 

Deering  v.  Meyers,  2ft  Okla.  232.  110 
Pac.  793. 

(1912)  The  contttructiou  of  a  statute  In 
a  civil  proceeding  is  authority  for  a  like 
conntructioh  ju  n  criminal  prosecution. 

State  v.  Coyle,  7  Okla.  (>.  30.  122  Pac. 
243. 

(1914)  The  trial  court  does  not  irre- 
vocably commit  Itself  to  Its  view  of  the  law. 
even  In  the  case  In  which  they  are  announced, 
where  there  is  no  tuvKHtou  of  sonwr  constitu- 
tloniil  safeguard,  like  Immimltsr  from  double 
Jeojmrdy.  nor  prejudice  uf  defendant  in  mak- 
ing his  defense. 

C^olllns  v.  ITnltetl  States,  219  Fed.  670. 

(1917)  Whether  or  not  an  instruction, 
correct  as  an  abstract  statement  of  the 
law,  but  Inapplicable  to  the  facta  of  the  case, 
was  i>rejudicial  lo  the  rights  of  plaintiff  in 
error  must  be  determined  by  the  Supreme 
Court,  upon  the  whole  facta  In  each  particu- 
lar ca.oe.  and  the  determination  will  ordi- 
narily not  serve  as  a  preceilent  for  any  other 
case,  since  the  same  Instruction  may  be  prej- 
udicial in  oue  case  aud  not  In  another,  de- 
pending upon  the  facts  of  each  case  and  the 
circumstances  under  which  it  la  given.  A 
cause  ought  not  to  be  reversed  for  misdirec- 
tion of  the  Jury  In  this  regard,  unless  the 
Su))remc  Court  can  s^iy  that  such  misdirec- 
tion constituted  a  substantial  violation  of  a 
statutory  or  constitutional  right  or  probably 
resulted  in  a  miscarriage  of  justice. 

Brownell  v.  Moorehead,  65  Okla.  218. 105 
Pac.  406. 

(1920)  Where  judicial  decisions  may  fair- 
ly be  presumed  to  hare  entered  Into  the 
business  transactions  of  a  country  and  have 
been  acted  upon  as  a  rule  of  contracts.  It 
Is  the  duty  of  the  court,  on  the  principle  of 
stare  decisis,  to  adhere  to  such  decisions 
without  regard  to  how  it  might  be  Inclined 
to  decide  if  the  question  were  new :  and  this 
rule  obtains,  although  the  court  may  be  of 
the  belief  that  such  declstous  are  founded 
upon  an  erroneous  princi[rie  and  are  not 
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sound,  for  when  parties  tiare  acted  upon 
Huch  declaions  an  settled  law  and  rlglits 
have  been  %'e8ted  tliereunder,  their  inherent 
correctuetia  or  lucorrectiieHS  in  the  abtttract 
are  of  less  Imiwrtunee  than  that  the  rule 
of  proiwrty  ao  establi^ed  should  be  con- 
staut  and  invariable. 

Laftslter  t.  Ferguson,  70  Okla.  200,  192 
Pac.  lOT. 

I  so.  •  Decisions  of  higgler  conrt  or  court 

of  last  resort. 

(1911)  Where  a  aeries  of  decisionij  of  a 
court  of  last  reaoi't  liave  been  accepted  und 
acted  upon  as  the  proper  interpr^tion  of 
the  law  for  a  long  time,  courts  are  slow  to 
interfere  with  principles  announced  in  the 
former  decisions,  and  oftm  uphold  them, 
even  though  they  would  decMe  otherwise 
were  the  queatitm  s  new  one. 

Inman  t.  Sherrill.  20  Okla.  100. 116  Pac. 
426. 

It  is  the  settled  polic}'  of  this  court  to 
follow  the  construction  given  to  criminal 
statute  by  the  Criminal  Court  of  Appeals, 
since  the  enforcement  of  such  statutes  must 
be  In  accordance  with  such  construction, 
the  same  rule  aMies  as  to  the  detenutna- 
tton  of  the  constitutionality  of  a  criminal 
statate. 

(1012)'  Ex  parte  Anderson.  33  Okla. 
216,  124  Pac.  9S0;  (1912)  Ex  parte 
Lightle,  Ex  i)arte  Rial,  Ex  parte  Apur- 
lock,  33  Okla.  223,  124  Pac.  983; 
(1912)  State  ex  re).  Ikard  v.  UusseU, 
83  Okla.  141,  124  Pac.  1002. 

S5I.   DScOb 

See  i  40. 

Lossiter  v.  Ferguson,  70  Okla.  200,  192 
Pac.  107. 

(1016)  The  expression  of  a  view  on  a 
point  not  necessary  to  the  decision  is  "obiter 
dictum." 

Lausten  v.  Lausten.  55  Okia.  5IS.  154 
Pac.  1182. 

S  52.   Rules  of  pn^erty. 

(1014)  In  an  action  to  recover  an  Indian 
allotmoit;  testimony  of  lawyers  that  the  rule 
laid  down  by  the  United  States  Circuit  Court 
of  Appeals  In  a  certain  case  had  not  been 
followed  senerally  by  the  profession  and 
trial  judgea  was  held  properly  excluded  on 
objection  that  it  waa  incompetent  and  im- 
material. 

McDougal  V.  McKay.  43  Okln.  251,  142 
Pac.  987. 

(1915)  The  case  of  OufTy  v.  Siulth,  237 
U.  S.  101,  35  Sup.  Ct.  526.  50  U  ed.  857, 
hua  no  application  to  the  Instant  case,  as 
the  opinion  in  that  case  was  based  upon  the 
decisions  of  the  Supreme  Court  of  Illinois; 
the  Supreme  Court  of  the  United  States 
specifically  holding  that  the  Illinois  **de- 
cislons  constitute  rules  of  property  and  must 
be  accepted  and  applied  In  pasring  upon 
complainant's  rights." 

Hill  Oil  &  Gas  Co.  V.  White.  SO  Okla. 
673,  151  Pac.  lOSl. 
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(1915)  The  case  of  Guffey  v.  Smith,  237 
U.  S.  101,  60  L.  ed.  856,  35  Sup.  CC.  526,  has 
no  api>llcatiou  to  this  case,  us  the  opinion 
hi  that  case  was  based  uirau  the  decisions 
of  the  Supreme  Court  of  Illinois:  the  Su- 
preme Court  of  tlie  United  States  sijeciflcolly 
holding  that  the  Illinois  'Mecislous  constitute 
rules  of  property  and  must  be  accepted  and 
applied  in  passing  upon  complainant's 
rights." 

Hill  on  &  Uns  Co.  V.  White,  53  Okla. 

748,  157  Pac.  710. 

(1920)     Where  defendants  in  error  ob- 
tained their  rights  In  au  oil  and  gas  lease, 
if  any,  prior  to  a  decision  later  overruled, 
the  rule  of  stare  decisis  hud  no  application. 
McCray  v.  Miller,  78  Okla.  16,  186  Pac. 
1080. 

The  doctrine  of  "rule  of  proijerty"  can  not 
be  applied  to  render  valid  conveyances  made 
In  violation  of  governuiental  policy,  nor  can 
lieclslons  of  the  Supreme  Conrt  rendered 
subsequont  to  the  execution   and  delivery 
of  the  deeds  relied  upon  be  invoked  to  estab- 
lish a  rule  of  proiwrty  to  validate  such  deeds. 
(1920)  Sells  V.  Mooney,  79  Okla.  35,  190 
Pac.  801.  863;  (1920)  Sells  r.  Butts, 
79  Okla.  36,  100  Pac.  863. 

S  S3.  Decisions  of  coarts  of  other  state. 

(1000)  Where  the  legislatui-e  has  by  leg- 
islative enactment  prescribed  rules  and  reg- 
uhitions  governing  contracts  and  agreements 
relating  to  real  estate,  or  any  interest  there- 
in, such  l^lslative  enactm«it  must  govern ; 
auy  decisions  of  other  states  or  territories 
to  the  contrary  notwithstanding. 

McCoruiick  v.  Bonflls,  0  Okla.  605,  60 
Pac.  290. 

(1918)  The  legislature  of  this  state,  In 
adopting  a  statute  from  another  state,  Is 
deemed  to  have  adopted  the  existing  judi- 
cial construction  thereof  by  the  courts  of 
last  resort  of  the  state  from  which  the  same 
is  taken.  The  Supreme  Court  U  not  bound 
by  a  subsequent  construction  nor  by  the  de- 
cision of  an  Intermediate  court  of  appeals 
of  such  state. 

Given  V.  Owen,  73  Okla.  — ,  175  Pac. 
345. 

S  54.   Decisions  of  United  States  eonrts  as 

anihority  in  other  United  States 
courts. 

(19(^)  In  cases  Involving  the  anilication 
of  general  proposltlous  of  law,  and  not  con- 
trolled by  statute,  the  Smireme  C^ourt  of  the 
territory  will  follow  the  law  as  laid  down 
by  the  Supreme  Court  of  the  United  States. 
Mollhoff  V.  Chicago.  K.  I.  &  1'.  H.  Co.. 
15  Okla.  540,  82  Pac.  733. 

gSS.   Decisions  of  United  States  courts  as 

authority  in  state  courts. 

(1910)  In  determining  questions  of  fed- 
era]  cogtUzauce.  this  court  is  bound  by  and 
will  adopt  and  be  governed  by  the  rules  of 
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decision  adjudicated  in  the  Supreme  Court 
of  the  United  States. 

Miller  V.  Mtate,  y  Okla.  Cr.  4ri7,  KKj  Vnv. 
SlU. 

As  to  at-tloiis  existing  ami  ]ji>niUiif;  in  tlie 
courts  or  Olvlalioinn  Territory  at  the  time 
of  tilt,  erection  of  tlie  state,  (be  decisions 
of  tbe  Supreme  Court  of  the  United  States 
as  applicable  thereto  are  binding  on  tbe 
state  courts  In  the  deternilnatlon  of  such 
cases. 

(IftlO)  State  Mut.  Ins.  Co.  v.  Craig.  27 
Olvla.  00,  111  I'ae.  325;  (1011)  Mis- 
souri. K.  &  T.  Ily-  Co.  V.  Walker,  27 
Oiita.  S40,  113  I'ac.  007. 

A  case  pending  at  the  erection  of  the 
state  is  controlled  by  the  decisions  of  the 
Snpreme  Court  of  the  United  States. 

(liHl)  Stanford  v.  Niitlonal  Drill  &  Mfg. 
Co.,  28  Olila.  441,  114  Pac.  734;  (1912) 
Fidellt)'  &  l>e|)0stt  Co.  of  Maryland  v. 
Rankin.  88  Okla.  7.  124  Pac.  71 

(1013)  Where  an  act  of  Congress  which 
governs  a  contract  has  been  construed  by 
tbe  Snpreuie  Court  of  tbe  ITnlted  States,  the 
decision  of  that  court  is  supreme,  and  Htate 
courts  are  bound  by  it 

Missouri.  K,  &  X.  Ry.  Co.  v.  Walston, 
37  Obla.  517,  133  Pac.  42. 

The  Supreme  Court  of  the  United  States 
having  decided  that,  tbe  acts  of  Congress 
are  valid  which  suspend  for  twenty-one  years 
after  the  admission  of  Oklahoma  Into  the 
Union  the  Interstate  federal  laws  which,  oth- 
erwise would  have  i)erniitte<l  jtersons  resid- 
ing in  that  jiortion  of  the  state  which  for- 
merly comprised  Indian  Territory  to  intro- 
duce Into  tbe  state  as  interstate  commerce 
Intoxicating  liquors  for  their  own  use,  and 
this  being  a  federal  question,  such  decisions 
of  tbe  Sapreme  Court  of  the  United  Htatea 
are  Mnding  u[K>n  nil  of  the  officers  and  peo- 
ple of  the  state  of  Oklahoma,  and  it  Is  the 
plain  duty  of  tbe  Criminal  Court  of  Ap- 
peals to  follow  these  decisions. 

(1013)  Hutr  V.  State,  »  Okla.  Cr.  G75. 

133  Pac.  265;  (1013)  Tyler  v.  State. 

10  Oklo.  Cr.  S,  133  Pac  270. 

(1913)  The  strict  construction  iila<-ed  by 
the  federal  courts  upon  Act  Feb.  12,  1793. 
cb.  7  (1  Stat.  302).  relative  to  extradition 
proceedings  between  states,  Is  binding  on 
state  courts  and  requires  that  ail  provisions 
of  such  statute  be  strictly  observed  before 
a  person  can  be  extradited  from  one  state 
to  another. 

Ex  parte  Owen.  10  Okla.  Cr.  284.  130 
Pac.  197. 

In  cases  arising  in  the  state  courts  in- 
volving the  rights  and  liabilities  of  the  par- 
ties to  an  interstate  railway  shipment  tbe 
decisions  of  tbe  Supreme  Court,  construing 
and  applying  tbe  federal  act,  are  controlling 
upon  the  state  courts. 

(1018)  Atchison.  T.  &  R.  F.  Ry.  Co.  v. 
Cooper.  71  Okla.  — .  173  Pac.  530; 
(1018)  St.  Tx>nis,  I.  M.  ft  S.  Ry.  Co.  v. 


BenUey,  71  Okla.  — .  176  Pac.  250; 
(1019)  St  Louis,  I.  M.  &  S,  Ry.  Co. 
V.  Patterson.  75  Okla.  2(4,  1^2  I'ac. 
701. 

S  56.  Freviout  deeiuons  in  Bome  case  at  law 
of  tbe  case. 

(1019)  Krror  ot  the  trial  court  in  settli^ 
aside  tlie  verdict  of  a  Jury  and  granting  a 
new  trial,  wliere  the  court  has  jurisdiction  so 
to  do,  unless  ainjealeu  from  or  otherwise 
reviewed  according  to  the  form  of  law,  be- 
comes final,  and  such  error  can  not  be  availed 
of  by  the  litigant  prejudicially  affected  In 
a  -lubsetiuent  trial  of  the  same  cause. 

O'Xeil  Kngineering  Co.  v.  City  of  Le- 
high, (2  Oklu.  — ,  182  Pac.  659. 

§  S7.  Effect  of  reversal  or  overruling  of  pre- 
viotu  decision. 

(lOUf)  Where  tlie  Supreme  Court  ren- 
dered a  decision  which  is  afterwards  over- 
ruled, the  decision  overruled  is  the  law  of 
tile  case  in  which  rendered. 

Stonebaker  v.  Auit  50  Okla.  ISO,  158 
Pac.  570. 

S  58.  Opinion*. 

{59.   Necessity  in  general. 

(1912)  Hy  an  expresb  provision  of  the 
statutes  of  Oklahoma,  the  Supreme  Court  la 
not  requi;;eil  to  prepare  written  opinions 
in  misdemeanor  cases  i»ending  before  it.  but 
is  permitted  to  render  written  opinions  In 
misdemoanoi-  cases  when,  in  Its  judgment, 
tbe  public  Interests  may  be  subserved  there- 
by. 

Tucker  v.  State^  7  Okla.  Cr.  634,  125  Pac, 
1080. 

(1015)  Where  a  petitiun  for  tlie  writ  of 
habeas  curj>us  Is  died  In  the  Crlmbutl  Court 
of  Appeals  aud  a  majority  of  tbe  members 
■of  the  court  agree  that  the  iJetltloners  are 
entitled  to  a  release  from  custody,  but  are 
unable  to  agree  upon  a  determination  of  tbe 
legal  questions  raised,  such  petitioners  will 
lie  discharged  by  a  memorandum  opinion, 
and  especially  when  no  xuod  purpose  can  be 
served  by  an  extensli'e  discussion  of  the 
questions  raised. 

Ex  parte  Flowers,  11  Okla.  Co.  381,  140 
Pac.  914. 

S  60.   PreparatiiHi  and  filing. 

(1011)  Sess.  Laws  1907-08,  ch.  27,  art. 
1,  relating  to  Juritsdlctlou  of  district  courts. 
Is  prospective  and  not  retrospective  in  Its 
operation,  and  does  not  divest  tlie  district 
court  of  Jurisdiction  of  cl\il  cases  then  pend- 
ing therein,  involving  in  excess  of  $200  and 
not  exceeding  $500. 

Mullen  V.  Robinson.  3U  Okla.  527,  120 
Pac.  1099. 

(1912)  The  Criminal  Court  of  Appeals  is 
not  required  to  prepare  written  opinions  In 
nUsdemeanor  cases,  unless  in  its  judgment 
this  should  be  done  (Ses&  Laws  1010,  ch. 
13) ;  hut  It  is  our  custom,  in  such  cases, 
when  we  And  that  no  substantial  error  has 
been  committed  In  the  trial  of  a  cause,  and 
that  tbe  evidence  clearlr  shows  that  tbe 
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appellant  Is  t^ullty,  to  affirm  a  conviction  In 
an  oral  opiuion. 

Ostendor/  v.  State.  S  Okla.  Or.  3fi<>.  12S 
I'ae. 

(l!lJ4)  An  extt'Uded  ujiiuion  should  not 
Ite  written  by  the  Crluiinnl  Court  of  Appeals, 
when  there  luv  uo  nierit<»rioiis  questions  to 
consider. 

wiiwHi  >.  State.  10  okitx.  (.'r.  r>\\  i:jri 

Pac.  528. 

i  61.   Operations  ancl  effect  in  generaL 

(liHU)  The  a.s.seN*ineHts  of  heiietits  for 
pavluK  for  a  right  of  way  iield  In  fee  but 
without  reverttr.  is  ifovemed  by  a  forniei- 
(iet'lsion  of  the  Supi*euie  Court  of  Oklahoma 
cnuBtruiuK  Htate  statutes  whit-Ii  held  that 
the  right  of  way  of  a  street  railroad  foin- 
I)any  is  nasessnhle  for  payiuK  benefit  where 
It  Is  held  in  fee. 

Oklahoma  City  v.  Orthweln.  2riS  Fe<l. 
190. 

8  62.  Records. 

S  63.   Making  and  custody. 

(190iH  A  paper  Is  died  when  it  is  de- 
livered to  the  proiH?r  offi<i'r,  and  by  him  re- 
i-eive<I  for  filing. 

Yaltz  V.  state,  3  Okia.  Cr.       im  Pne. 
U04. 

8  64.   -Entriet  nmic  pro  tunc 

(IIMH)  District  courts  have  tlie  [wwer. 
while  a  ease  Is  pendiiif;  and  befniv  final 
Judgment,  to  correct  and  amend  the  record 
had  In  such  case  to  couform  to  tlie  facts  by 
a  nunc  pro  tunc  owler,  under  Stat  1S03. 
S  4404.  suImI.  2. 

Clark  V.  Bank  of  lionnesRey,  14  Okla. 
r»72,  70  I'ac.  217. 

(1007)  On  projKT  apitlinitioii  and  notice 
a  court  may  by  nunc  pro  tunc  onler  cause 
its  records  to  be  amende*!,  so  as  to  report 
any  part  of  the  proceedinsiK  bad  In  a  cause 
which  by  iuadverten<t>  or  niixtake  the  clerk 
omitted  to  record. 

In  re  McQuown.  Ift  Okla.  347.  P«e. 
am. 

(1907)  A  x)ersoii  interested  In  tlie  pro- 
ceedings of  a  court  of  record  may  api>ear 
before  the  court  and  have  the  journal  cor- 
rected as  of  the  date  the  ret-ord  should  have 
Ifeeu  made  on  notice,  imd  whei"e  the  default 
was  that  of  the  court  or  its  officer  it  was 
the  duty  of  the  court  to  make  Its  record 
complete,  wheiv  default  Is  enlleil  to  its  at- 
tention without  a  motion. 

Board  of  Comrs.  of  Day  County  v.  State 
of  Kansas,  19  Okla.  375.  91  Pac.  H99. 

(1910)  Where  the  clerk  falls  or  neglects 
to  enter  upon  the  Journal  of  the  court  the 
formal  order  showing  tiie  convening  of  the 
<-ourt,  the  same  may  be  entered  Ui  eoafonnlty 
with  the  facta,  even  after  the  expiration  of 
the  term. 

i:x  parte  Tucker.  4  Okla.  Cr.  221.  Ill 
Pac.  ««.'». 

(1010)  The  formal  order  oit«ilng  the 
court  is  one  with  which  no  imrty  to  lltlga- 
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tion  iiending  therein  has  anything  to  do. 
which  adjudges  nothing  respecting  any  per- 
son's right  In  any  case,  and  upon  which  no 
|>er8on  is  entltlccl  to  a  hearing  liefore  it  Is 
made;  and,  where  the  clerk  neglects  to  enter 
the  order  in  regular  course,  no  notice  Is  re- 
quired to  be  i^ven  to  any  person  l>efore  a 
nunc  pro  tunc  entry  thereof  can  be  made. 
Kx  parte  Tucker.  4  Okla.  Cr.  221,  111 
Pac.  605- 

(lOltl)  A  nunc  pro  tunc  entry  Imiwrts 
the  same  verity  aiui  proves  the  contents  of  an 
oi*der  previously  made  as  effectively'  and  con- 
clusively as  if  such  order  had  been  entered 
of  ret.-ord  when  luade. 

Bash  V.  Ilowald.  59  Okla.  110,  1.57  Pac. 
ll.->4. 

(11U7)  Ou  projwr  motion  and  notice,  a 
court;  nuiy  by  nunc  pro  tunc  order,  cause  Its 
records  to  si>eak  the  truth  and  l>e  amende<l 
so  as  'to  record  aiij-  part  of  the  proceedings 
had  in  the  cause  wliich.  by  inadvertence  or 
mistake,  the  clerk  has  omitted  to  record. 
Knnyan  v.  Herrwl,  62  Okla.  S7.  1«2  Pac. 
106. 

(1919)  Applications  for  nunc  pro  tunc 
ordera  and  orders  nunc  pro  tnnc  are  not 
proceedings  seifarnte  and  distinct  from  otjg- 
iual  actions,  hut  merely  auxiliary  to  rauie 
action  landing,  and  when  appealed  from 
should  be  api>ealcd  as  a  i>art  of  that  action. 

Petition  of  Breeillng.  7~>  Okla.  1G9,  1S2 
Pac.  m\ 

(191!))  A  criminal  <'ase  is  "landing"  in 
the  seiiw  that  the  court  may  correct  its 
n'cords  by  orders  nunc  pro  tunc  at  any  time 
until  the  Judgment  is  fully  satisfied. 

Petition  of  Breeiling,  75  Okla.  169,  182 
Pac.  M)!». 

(191i>)  Tlie  powers  of  the  different  courts 
of  this  state  to  amend  imperfect  records  to 
si>e:ik  the  truth,  by  orders  nunc  pro  tunc, 
extends  to  criminal  as  well  as  to  civil  pro- 
ceed ii«& 

IVtition  of  Breeding,  75  Okla.  109,  1S2 
Pac.  800. 

(1920)  A  nunc  pro  tunc  entry  is  one  made 
now  of  something  which  was  actually  pre- 
viously done,  to  have  effect  b.h  of  the  for- 
mer date.  Itn  office  is  not  to  supi)ly  omitted 
action  by  the  court,  hut  to  supply  an  omis- 
sion really  bad.  but  omltteil  through  in- 
advertence or  mistake. 

Marker  v.  Oillani.  SO  Okla.  259,  llW  Pac. 
128. 

§  65.   Defects  and  omissions. 

(1909)  The  failure  of  the  clerk  or  record- 
ing officer  to  make  a  correct  record  does 
not  vitiate  the  proceedings;  but  the  court 
may,  at  any  time  during  the  term,  correct, 
amend,  or  sup|tly  omissions,  so  as  to  make 
the  record  speak  the  troth. 

Kx  parte  Cook,  2  Okia.  Cr.  6H4.  103  Pac. 
1041. 
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166.   Amendment  and  comctkm. 

See  I  W. 

Run.vai>  v.  Herrod,  62  Okln.  87,  162  Pac. 
196. 

lllKt2)    Whei-e  (.'ouiiBel  have  objections 
to  tlie  Journals  of  the  court  they  should  pre- 
wut  the  same  by  proper  motiou,  and  Itave 
than  corrected,  or  have  omissions  anpfrtled. 
Boynton  v.  Crockett,  12  Okla.  37.  60 
Pac.  8(J». 

(1910)  Section  (i(i05,  Snyder's  Conip.  Laws 
WOO,  prescribing  the  procedure  for  the  cor- 
rection of  iiiiatalces  or  omissions  of  the  clerk, 
or  of  an  irresnlarity  in  obtaining  a  Judg- 
ment  or  order,  refers  solely  to  civil  mat- 
ters aud  Mn  no  application  to  criminal  cases. 
Ex  parte  Tucker.  4  Okla.  Cr.  221.  lU 
Pac.  685. 

(1018)  Tbe  court  luny,  at  any  time  while 
n  cause  is  pending  and  before  n  final  judg- 
ment. ui>ou  pro|>er  sbov^'lug  and  notice  to  the 
adverse  pari:}',  by  a  nunc  pro  tunc  order, 
amend  and  correct  lia  records,  xo  as  to  make 
them  speak  the  truth,  and  it  la  not  confined, 
to  any  particular  class  of  evidence,  but  may 
do  80  upon  any  coinpetrat  evidence. 

Lnmb  v.  Alexander,  74  Okla.  — .  170  Pac. 
587. 

(1021)     .V  criminal  case  Is  i>eitditi|;.  in 
the  sense  thtit  a  ccmrt  may  correct  Its  rec- 
ords, until  the  judgment  Is  fullj'  satiafled. 
Dun  V.  State,  —  Okln.  Cr.  — ,  106  Pac. 
739. 

S  67.   Operation  and  effect. 

(1010)  A  nunc  pro  tunc  entry  of  nn  or- 
iler  showing  the  convening  of  the  county 
court  imports  abs-olute  verity  when  broueht 
into  question  in  any  subsequent  proceeding 
other  than  a  i>roceedlng  to  vacate  or  correct 
it  Instituted  in  the  court  In  whicli  the  order 
was  made. 

Ex  parte  Tucker,  4  Okla.  Cr.  221,  111 
Pac.  665. 

(1014)  A  Journul  entry  i)unK)rtiini  to  have 
been  duly  made,  and  reciting  thnt  a  mo- 
tion for  a  new  trial  waH  heard  nnd  denie^l 
on  the  .*ame  day  that  it  aiipeurs  to  hfive 
been  flle<l,  can  not  be  nttaeketl  by  n  second 
RUd  snbaequent  motion  flted  after  the  exF>ira- 
tlon  of  the  time  for  filing  anch  motions,  on 
the  ground  that  the  .hearing,  if  had,  and 
the  order,  if  made,  were  without  .announce- 
ment by  the  court,  and  without  opportunity 
to  except:  it  not  affirmatively  apiwarlng  that 
the  movant's  attorney  was  without  notice 
or  knowledge  of  the  court's  action. 

Boorgle  v.  Boyd,  41  Okla.  r»rrf».  i.io  pne. 
253. 

in   COURTS  OF  GENERAL  ORIGINAL 
JURISDICTION. 

(A)    GROrXDS   OF   JURISDICTION  IX 
GEXBBAU 

1 68.  Conrts  inveited  widi  general  jnriacUc- 
tion. 

(1908)   The  enabling  act  for  Olclaboma 
(Act  June  16.  1006,  §S  16,  20,  ch.  3335.  .>( 


Stat.  276,  277)  iis  amended  March  4.  1907 
(34  Stat.  1286,  1287,  ch.  2911).  providing 
that  crimes  cognizable  in  the  federal  courts 
shall,  on  the  admission  of  Oklahoma,  be 
transferred  to  the  United  Stiites  courts,  and 
criminal  cases  i>endlng  In  the  fetlernl  courts 
not  transferred  to  the  I'nlted  States  courts, 
shall  be  prosL>cuted  in  the  state  courts  of 
Oklahoma,  when  concurred  In  by  the  state 
by  the  adoption  of  the  schedule  In  the  Con- 
stttution.  being  a  i)roper  exercise  of  power 
by  Congress  under  Const.  U.  S.,  art  4,  S  3. 
Is  valid. 

Higglns  v.  Brown,  1  Okln.  Cr.  33,  20 
Okla.  355,  04  Pac.  7t«. 

$  69.   Amonnt  or  valne  in  controversy. 
§  70.   Requisite  amonnt  or  value. 

(1908)  Under  MansHeld's  Dig..  §S  402(!, 
4034.  5014  (Ind.  Ter.  Ann.  Stat.  1809,  S§  2706, 
2614,  3219),  one  may  join  as  many  causes 
of  action  before  the  Unlte<l  States  commis- 
sioner as  he  may  have  against  the  same 
ilefeudant,  so  long  as  each  separate  cause  of 
action  Is  within  the  jurisdictional  amount. 
Beaves  v.  Turner,  20  Okln.  492.  94  Pac. 
543. 

(190K)  Plaintiff  may  take  judgment  on 
each  cause  of  action,  aud  consolidate  tbe 
seveml  sums  Into  one  judgment. 

Reaves  v.  Turner.  20  Okla.  402.  94  Pac. 
543. 

(1011)  Tbe  original  jurisdiction  of  county 
courts  in  civil  cases,  in  any  amount  not  ex- 
ceeding $1,000.  conferred  by  fJonst.,  art  7. 
S  12,  WHS  not  changed  by  9S  1  and  2  of  the 
net  of  June  4,  1008  (Se.ss.  T,aws  1007-08. 
|).  lift*:  Snyder's  Conip.  Ijiws,  S§  1077.  1078). 
so  as  to  deprive  such  aturts  of  jurisdiction 
wbci-e  the  amount  Involvetl  does  not  exceed 
$200. 

Cooper  V.  Austin.  30  Okla.  297,  110  Pac. 
2100. 

(lom  The  net  r.iiprovod  June  4.  1!«)S 
(SesR.  Ijiws  1007-08.  cb.  27,  art.  1).  relating 
to  jurisdiction  of  county  courts,  is  pi-ospectlvo 
and  not  rctrosi)ectlve  In  Its  oiwration.  and 
does  not  divest  the  district  court  of  juris- 
diction of  civil  causes  then  peudhig  therein 
ln\-o)vtng  In  excess  of  f200,  and  not  exceeding 

$rj<»o. 

spurrier  I^umber  Co.  v.  Dodsou.  30  Okla. 
412,  120  Pac.  034. 

(1011)  The  jurisdiction  of  the  <U»trict 
court  over  a  civil  nction  involving  $r>(K).  pend- 
ing in  tbe  district  court  of  Pawnee  county, 
Okbi.  Ter..  nnd.  on  the  advent  of  stiitehood. 
proiJerly  trnnsferred  to  tlic  district  court  of 
Osiiae  county.  Is  unalTeeteil  liy  the  act  ap- 
liroved  June  4.  :1M>8  (Sews.  Lawa  1007-08.  ch. 
27,  )iPt.  1),  passed  pursuant  to  Const,  art.  7. 
S  10.  giving  the  county  exclusive  Jurisdiction 
co-extenalve  with  the  county  In  all  civil  cases 
involving  in  excess  of  $200,  and  not  exceed- 
ing ¥500. 

spurrier  Lumber  Co.  v.  Dodsou.  30  Okla. 
412.  120  Pac.  934. 

The  orlginnl  jurisdiction  of  county  courts 
in  civil  cases  in  au  amount  not  exceeding 
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91,000.  conferred  by  Const.,  art.  7,  S  12,  was 
not  cbnnged  hy  Comp.  Laws  1900,  8f  1077, 
1»TS  (Sess.  Laws  1907^.  ch.  27,  art.  1),  so 
:is  to  deprive  sucb  courts  of  JurisiUctlon 
where  the  amount  iuvolTed  did  not  exceed 
*200. 

(1!)I2)  First  Nat.  Bank  of  Tishomingo 
V.  Ingle.  37  Okln.  2r76,  132  Pac.  895: 
(1913)  First  Nnt.  Bunk  of  Tishomingo 
V.  Lotham.  37  Okla.  280,  132  Pac.  891. 

Const.,  art.  7,  }  12,  and  Rev.  Laws  1910, 
S  1816,  when  construed  together,  are  held 
to  vest  the  county  court  with  no  Jurisdiction 
of  civil  cases  involving  $200  or  less. 

(lOlu)  Musser  v.  Baker,  53  Okla.  782, 158 
Pac.  442;  (1915)  Bnrry  v.  Easter  Drug 
Co..  53  Okla.  799,  158  Pac.  443;  (1916) 
Vnderwood  Typewriter  Co  v.  March, 
61  Okla.  129,  160  Pac.  504. 

(1017)  The  county  court  is  without  juris- 
diction of  a  salt  involving  a  balance  due  on 
a  note  amounting  to  less  than  $2U0. 

ABhbflUKb  T.  Rousch.  G2  Okla.  96,  162 
Pac.  205. 

S  71.   Maner  in  dispute,  or  amount  or 

value  claimed  or  involved. 

(1011)  Where  an  action  for  $123.38  was 
begun  in  the  district  court  in  January.  1909. 
n  nrt  Judgment  was  reudereil  in  Februa  ry, 
1009,  and  thereafter  counsel  for  defendant 
moved  the  court  to  set  aside  the  judgment 
and  dismiss  the  action,  for  the  retison  that 
the  court  did  not  have  jurisdiction  thereof, 
which  was  sustuined.  the  procedure  was  not 
erroneous. 

Dnllns  V.  Pltcbford,  29  Okln.  10.  115 
Pac.  1110. 

(1011)  When  an  action  for  $08.11  was 
begun  in  the  district  court  In  Jauuary.  1001. 
and  judgment  was  rendered  therein  in  March. 
1909,  and  thereafter  counsel  for  defendant 
moved  the  court  to  set  aside  the  Judgment 
and  dismtes  the  action  for  the  reason  that 
the  court  did  not  have  Jurisdiction  thereof, 
which  was  sustained,  the  proceeding  was  held 
erroneous. 

Stanford  l-^irnlture  Co.  v.  Pltcbford,  29 
Okla.  12,  115  I'ac.  1110. 

(1013)  A  claim  for  an  attorney's  fee  not 
lirovlded  for  In  the  contract  sued  ujion  and 
not  recovernble  under  the  statutes,  can  not 
l)e  inldeil  to  the  Jinioinit  in  controversy,  so 
as  to  give  the  district  court  jurisdiction. 
Rt.  Paul  Fire  &  Marine  Ins.  Co.  v.  Peck. 
37  Okla.  So,  130  Pac.  80."). 

Interest  forms  no  jmrt  of  the  fimonnt  In 
contmversy,  so  far  as  nffecting  jurisdiction, 
when  the  statute  defining  the  court's  juris- 
rilctltm  excludes  it  eo  nomine  from  com- 
putation. 

(1013)  .*5t.  Paul  Fire  &  Mnrlne  Ins.  Co. 
V.  Peck.  37  Okla.  S.").  1.10  Pnc.  S05: 
(1013)  Humiibrev  v.  (Vnniilliird  Wiigou 
Works.  37  Okln.  714,         Vac.  H'Mi. 

(1013)  The  district  court  {concurrent 
with  the  county  court)  has  jurisdiction  of  an 
action  on  a  note  for  $500,  which  contains  a 


provision  that  the  makers  will  pay  10  per 
cent,  attorney's  fees  In  case  of  suit. 

Humphrey  v.  Coqalllard  Wagon  Works. 

37  Okla.  714.  132  Pac.  899. 

(1913)  Where  it  is  provided  In  a  note 
that  a  certain  amount  shall  be  added  for 
attorney's  fees  In  case  tbe  note  Is  not  paid 
ut  maturity,  such  fees  are  to  be  included  in 
determining  the  jurisdiction  of  the  court  with 
reference  to  the  amount  Involved. 

Humphrey  v.  Coqulllard  Wagon  Work^ 
37  Okla.  714,  132  Pac.  899. 

(1914)  Where  a  suit  Is  based  upon  a  con- 
tract, the  consideration  being  due.  in  deter- 
mining whether  or  not  the  district  court  has 
Jurisdiction  under  Const.,  art.  7,  }  10.  and 
under  Comp.  Laws  1900,  S  1078,  the  Interest 
accruing  npon  the  contract  can  be  added  to 
tbe  principal,  and  when  tbe  two  tc^ether  ex- 
ceed tbe  sum  of  $500,  It  comes  within  tbe 
jurisdiction  of  the  district  court. 

Thompson  v.  De  Long,  40  Okla.  718,  140 
Pac.  421. 

(1915)  The  Jurisdiction  of  the  county 
court  must  be  determined  by  the  amount  sued 
for,  exclusive  of  Interest. 

St.  Ix)uis  &  S.  F.  R.  Co.  V.  Wynn,  54 

Okla.  482.  153  Pac.  1156. 

S  72,   Allegations  and   prayer   in  plead* 

ingB. 

(1900)  Under  §  2.  art.  3,  ch.  7,  p.  87, 
Se.«s.  laws  1905,  providing  that,  after  notice, 
the  muuici[>ality  may  proceed  before  the  pro- 
hate  court  of  the  county  (now  county  court) 
if  the  amount  be  less  than  $1,000,  and  be- 
fore the  district  court  if  It  exceed  that  sum, 
in  order  to  have  the  amount  of  the  outstand- 
ing legal  Indebtedness  determined,  the  Juris- 
diction of  such  court  deiicnded  upon  the 
iillei^a'tions  of  the  itetitlon,  and  not  the 
iimount  of  tbe  outstanding  legal  Indebted- 
ness as  finally  decldeil  or  determined  by  sucb 
court. 

Fh  rniers'  &  Merchants'  Nat.  Bank  t. 
School  Dist.  Xo.  56,  25  Okla.  2M,  105 
I'ac.  041. 

(B»  ('(H  UTS  OF  PAHTICl'l-AR  ST-VfES. 

§  73.  Jarisdiction  of  district  court*. 

(1011)  Wilson's  Rev.  &  Ann.  Stat..  1903, 
§  2<i3<>.  conferring  upon  the  district  court* 
orlgimil  Jurisdiction  of  all  actions  arising 
under  S  2(j2K  of  sucb  statute,  and  nil  that 
IHirtlon  of  §  2631.  conferring  upon  the  district 
courts,  in  all  actions  arising  uuder  9  2G2S, 
authority  to  susi)eud  from  office,  district, 
county,  city,  and  townshij)  officers,  pending 
tl»'  determination  of  such  action,  was  not 
estcnded  in  fowe  uiMm  the  admission  of  the 
state,  it  being  reimgnant  to  Const.,  art.  7, 
8  12. 

State  ex  rel.  Evans  v.  Shea,  28  Okla. 
821.  IIR  Pac.  862. 

(1913)  Tiio  dlsiritt  court  1ms  jurisdiction 
of  nctioiia  Intnight  under  the  provisions  of 
the  Public  J^inds  Act.  S§  2.  3.  approved 
Mnrch  N.  1901  (Sess.  l^aws.  ch.  25,  art.  2; 
Couip.  linwa  1000.  il  7413,  7414),  against 
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township  officers  for  misconduct  in  office 
(Williams'  Ann.  Const..  5  32.  art.  7). 

Mc<;uire  r.  skelton,  Sii  Okla.  SOU.  12f> 
I»ne.  rao. 

(1913)  Const,  art.  7.  §  10.  wliich  confers 
upon  tUe  district  court  original  Jurisdiction 
In  ciTil  cases,  except  where  exclusive  Juris- 
diction l8  conferred  upon  some  other  court, 
does  not  iwevent  the  Legislature  from  con- 
ferring Jurisdiction  upon  both  the  county  and 
superior  courts,  to  the  exclusion  of  the  dia- 
trict  court 

Poos  T.  Shawnee  Fire  Ins.  Co.,  37  Oltla. 
251,  130  Pac.  153. 

(1913)  The  Act  of  June  4.  1908  (Sess. 
Laws  1907-08,  art.  1.  eh.  27,  3  2)-,  which,  by 
cuuferring  exclusive  jurisdictiou  upon  the 
county  court  iu  certain  classes  of  civil  ac- 
tions thereby  Incidentally  and  indirectly 
takes  that.  Jurisdiction  away  from  the  dis- 
trict court,  is  not  in  conflict  with  Const'., 
art.  5,  S  57,  requiring  the  act  of  the  Legis- 
lature to  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  the  title. 

Poos  V.  Sliawnee  Fire  Ins.  Co.,  37  Okla. 
251,  130  Pac.  153. 

(1916)  Under  Const,  art  7,  8  12,  the 
county  courts  hare  no  jurisdiction  In  civil 
cases  where  the  amount  Involved  is  $2(K>  or 
less. 

First  Nat  Bank  of  Poteaii  v.  School 
Dist.  N'o.  49  of  Hughes  County,  CI 
Okla.  45.  leo  Pac.  68. 

(1018)  The  equitable  Jurisdiction  of  the 
district  court  extends  to  all  actions  of  fraud, 
except  only  that  limited  class  of  caws  In 
which  a  Judgment  for  damages  affords  ade- 
quate relief  and  fraudulent  sales  or  ex- 
changes of  land  form  no  excei>tion  to  the 
rule,  and  It  is  not  an  insuperable  objection 
to  such  Jurisdiction  that  tin  award  of  dam- 
ages may  be  had,  for  unless  such  award 
affonls  full  and  adequate  relief  in  order 
(o  avoid  circuity  of  action  equity  may  award 
all  the  relief  appropriate  to  the  cnse. 

Phillips  v.  Mitchell,  «8  Okla.  — ,  172 
Pac.  86. 


IV.  COURTS  OF  LIMITED  OR  INFERIOR 
JURISDICTION. 

S  74.  Conititotional  and  itatatory  proridons. 

(1009)  Act  of  the  legislature,  entitled 
"An  act  creating  and  establishing  a  county 
superior  court  for  each  county  of  the  state 
having  a  iwpubition  of  30.000.  and  n  city 
therein  of  8,000."  etc.  (Sess.  Laws  190!).  p. 
ISl),  does  not  violate  Const,  art  7,  H  1, 
10. 

Burks  v.  Walker.  25  Okla.  .153,  100  Pac. 
544. 

(1011)  The  act  approved  June  4,  1008 
(Sess.  Laws  1907-08,  ii.  284).  is  prospective, 
and  not  retrospective  in  its  operation,  and 
does  not  divest  tbe  district  court  of  Jurisdic- 
tion of  civil  causes  then  pmdlng  therein,  in- 


volving in  excess  of  $200  and  not  exceeding 
$500. 

Adair  V.  McFarlin.  28  Okla.  033.  115 
I'nc.  787. 

(1911)  Sess.  Laws  l!HiT-OS,  art  1.  I  2.  en- 
titled "An  act  to  detiue  the  Jurisdiction  and 
duties  of  the  county  court,"  etc.  ( Sess.  Laws 
1907-08,  p.  2H4:  Comp.  Laws  1000.  8  19TS), 
has  no  uiq>Hcation  to  an  action  instituted 
and  i>ending  iu  a  county  court  before  the 
imsHage  and  approval  of  such  act. 

Kuilolph  V.  Jurgenseu.  31  Okla.  32,  119 
Pile.  040. 

The  Jurisdiction  of  the  district  court  of  a 
civil  cause  involving  ?3S7.30  jiending  In  the 
United  States  Court  for  the  Indian  Terri- 
tory. Westem  District,  on  the  advent  of 
statehood,  and  then  properly  transferred  to 
flistrict  court,  Is  unaffected  by  the  act  ap- 
proved June  4,  1908  (Kckh.  Laws  1007-06, 
eh.  27,  art.  1),  passed  pursuant  to  Const, 
art.  10,  17,  giving  the  county  court  Juris- 
diction co-extensive  with  the  county,  and 
among  other  things,  exclusive  original  Juris- 
diction In  ail  civil  cases  involving  in  ex- 
ceR-s  of  |;20()  and  not  exceeding  $500. 

(1911)  Aduir  V.  McFariin.  28  Okla.  683, 
lir>  I'ac  787;  (1911)  Mullen  v.  Rob- 
ison,  30  Okln.  527,  120  Pac.  1099. 

(1012)  An  act  appro\'ed  March  0,  1910 
(Sess.  I.AWS  lOlO,  cli.  40.  p.  60).  is  prospec- 
tive in  Its  operation,  and  In  no  manner  af- 
fects the  Jurisdiction  of  the  county  courts 
in  civil  causes  then  pending  therein,  where 
the  amount  Involved  Is  less  than  4^00. 

State  Bank  of  Pnden  v.  Lonam,  34  Okla. 
485.  120  Pac.  220. 

The  original  Jurisdiction  of  county  courts 
in  civil  cu>^s  in  any  amount  not  exceeding- 
$1.<KK),  conferred  by  the  State  Const,  art. 
7,  I  12,  was  not  chanml  by  S5  1,  2,  of  the 
act  of  June  4,  1908  (Sess.  Laws  1907-08.  p. 
284;  Comp.  Ij\ws  1009.  S{  1977.  1978).  so 
as  to  deprive  such  courts  of  Jurisdiction 
where  the  amount  involved  did  not  exceed 
$200. 

(1912)  Flnit  Nat  Bank  of  Mill  Creek  v. 
I^ngston,  32  Oklu.  705,  124  Pac,  308; 
(1012)  State  Bank  of  Paden  v.  Im- 
nam,  34  Okla.  4S5,  126  I'ac.  220. 

{  75.   Limitationi  as  to  enbject-matM. 
I  76.   Title  to  real  property. 

(1909)  Title  to  land  ii>  not  in  dispute  in 
an  action  on  a  grantor's  covenant  against 
taxes,  and  a  probate  court  of  the  territory 
of  Oklahoma  or  a  count.v  court  of  the  state 
has  Jurisdiction. 

Loeh  V.  Loeb,  24  Okla.  384,  lOS  Pac. 
570. 

(1910)  The  county  court  by  reason  of 
§  12,  art.  7,  Const,  ba»  no  Jurisdiction  in 
a  probate  procee<luig  by  a  guardian  for  an 
order  of  sale  of  his  ward's  real  estate  to 
hear  and  determine  a  claim  of  a  third  per- 
son to  the  real  estate  adverse  to  the  ward. 

Jefferson  v.  Winkier.  20  Okl-i.  653.  110 
Pac.  755. 
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(1912)  111  un  action  In  a  county  court 
against  certain  persons  for  fiilsely  represent- 
ing themselves  to  huve  the  right  of  posses- 
sion and  uwe  of  a  tract  of  land  for  the  suc- 
ceeding year,  by  which  representations  they 
induced  plaintifl*  to  lease  the  land  from  them 
for  such  year  and  to  |)ay  a  valuable  con- 
sideration therefor,  pluiutiff  alleged  In  his 
petition  thiit  the  title  to  the  land  was  at 
tbe  time  o\rne4l  by  another  person  than  de- 
fendants, and  other  tliau  the  iiersuu  under 
n-houi  defendants  claimed,  and  that  no  valid 
lease  tiad  ever  been  made  by  the  ovn&e  to 
defendants;  It  was  held  that  the  petition 
upon  its  face  shows  that  title  to  land  ia 
drawn  Into  question,  and  that  by  reason  of 
Const.,  art.  7,  §  12,  tile  county  court  lU8  no 
Jurisdiction  of  the  canse. 

Couch  V.  MeKoon.  31  Okla.  584.  122  I'ac. 
:>4'>. 

(1912)  .Where  H.  leased  a  certain  the- 
ater building  to  lie  occupied  by  T..  begin- 
ning with  May  1,  liKtS.  jind  S..  prior  to 
Augui^t  1,  IIMKS.  entered  as  a  subtenant  under 
T.,  wlio  vacut(Hl  prior  to  August  1.  UMKS.  and 
continued  to  occupy  two  rooms  In  the 
building  during  the  m<mthM  of  August.  Sei»- 
teniber,  nnd  October,  IIKKS;  and  on  August 
;t,  lfi08,  H.  wfhl  iiuu  conveyed  the  theater 
building  to  K.  J.  S.,  uh<i  brought  suit  agiilnst 
S.  to  rec-over  tlie  rents  on  the  two  n>on)8 
for  the  mouths  of  August.  SeptMuber  and 
October;  and  ».  answered,  denying  plain- 
tifTs  ownership:  ami  a  trial  waa  had  and 
evidence  introduced,  none  of  which  tended 
to  prove  a  want  of  title  or  ownei-«hl|)  in  the 
plaintlir;  it  was  held  that  the  county  court 
was  not  ousted  of  ju^'isdiction. 

Sevy  V.  Stewjiit.  31  Okla.  .V*0.  122  I'ac. 
.544. 

(1912)  Tile  district  (-ourts  of  the  shite 
ha%-e  jurisdiction  of  actions  in  ejectment  and 
of  actions  to  remove  cloud  from  title,  and  the 
county  courts  of  the  state  huve  no  Jurisdic- 
tion of  such  actions  for  the  reason  that  they 
call  into  question  or  dispute  title  to  real 
estate. 

Austin  V.  Oianilters.  lf:^  Okla.  40.  124 
Pac.  310. 

(191.?)  A  motion  to  dismiss  an  action  of 
forcible  entry  and  detainer  because  title  to 
real  estate  was  involved  was  held  Improperly 
sustained:  this  being  a  possessor}'  action  in 
which  title  can  not  be  Involved  except  Inci- 
dentally. 

Cahill  V.  I'iue  Cre«'k  Oil  Co..  ."IS  Okla. 
mn.  I'M  Pac.  ft4. 

(1918)  In  an  action  In  a  county  court  on 
a  plain  promissory  note,  where  tlie  i)etitiou 
clearly  states  a  cause  of  action,  and  the  de- 
fendant answers  that  such  note  is  for  tbe 
balance  of  the  purchase  price  of  real  estate, 
title  to  which  is  defective,  tbe  court  will 
not  be  ousted  of  Jurisdiction  on  the  ground 
that  title  to  real  estate  is  Involved,  by  the 
mere  atatement  of  n  conclusion  without  any 
definite  statement  of  facts  or  offering  of  evi- 


dence which  would  make  the  title  to  real 
estate  a  material  issue  In  the  case. 

Taylor  v.  Cox,  30  Okla.  582.  1.%  Pac. 
57fl. 

(1914)  Itecord  examined,  and  fails  to  dis- 
close that  the  title  to  tbe  land  over  which 
the  claim  of  plalntllTs  couuulsslon  arises  was 
Involved ;  and  hence  tbe  county  court  had 
Jurisdiction  in  said  cause. 

Everett  v.  Combs,  40  Okla.  &46,  140  Pac 
162: 

(1915)  The  county  court  has  Jurisdiction 
in  a  suit  to  recoA'er  an  alleged  balance  of 
the  purchase  price  of  a  town  lot;  and  this 
notwithstanding  defmdaut's  answer  denies 
that  he  ever  bought'  the  lot,  and  that  he 
owes  anything  as  a  balance  of  purchase  price 
or  other^vise. 

Waters  v.  l>oi*e,  "»<»  Okla.  1S3,  150  Pac. 
8S5. 

(1915)  Const,  art.  7,  S 12  (Williams' 
Const.,  3l9t),  deprives  tijc  county  court  of 
Jurisdiction  In  cases  for.  "si>eciflc  iierform- 
auce  of  contracts  for  the  sale  of  real  estate," 
and  "Wherein  the  title  or  boundaries  of  land 
may  l>e  in  dltq>ute  or  culled  in  question,"  and 
for  "the  partition  or  sale  of  real  estate,"  but 
a  suit  in  which  the  sole  Issue  is  whether  a 
Iiei-son  did  or  did  not  buy  a  lot;  and,  depend- 
ing on  this  questi(>n,  does  or  does  not  owe  a 
balance  of  purchase  price,  is  not  within  the 
restrictions  of  the  Constitution  noted. 

Watei-s  V.  Ihire.  5n  Okla.  183.  150  Pac. 
SKi. 

S  77.   Limiutions  as  to  amoant  or  nine  Id 

controversy. 
S  78.   Id  tentnU. 

(1S90)  In  \1ew  of  oraanle  act  of  Okla- 
homa Territory,  i  9,  creating  Judicial  power, 
and  i  11,  anioug  other  things,  extending 
Const.  Nebr.,  art.  0,  II 15,  16.  relating  to 
"probate  courts,"  to  Oklahoma .  until  after 
tbe  adjoumnient  of  the  first  session  of  its 
legislature,  fixing  Jurisdiction  of  courts,  and 
Conit).  Laws  Nebr.,  ch.  20,  f  2,  relating  to 
probate  Jurisdiction,  it  is  held  that  Congress 
intended  to  establish  'V-cmnty  courts"  in 
Oklahoma  with  the  same  proliute  and  civil 
Jurisdiction  as  the  county  ctmrts  in  Nebraska, 
and  tliercfore  a  county  coui  t  lias  jurisdiction 
of  a  civil  suit  for  a  money  demand  of  $310. 
Allison  V.  Berger.  1  Okla.  1.  25  Pac.  511.  . 

1 79.  — ~  Amount  or  nine  claimed  mr  in- 

(1910)  In  an  action  for  recovery  of  dam- 
ages for  conversion,  tbe  amount  of  damages 
claimed  determines  the  jurisdiction  of  the 
court:  and,  where  the  amount  claimed  ex- 
ceeds tbe  nmxinium  statutorj-  or  constitu- 
'  tioual  Jurisdictional  limit  of  the  court,  the 
c^Mirt  Is  without  iKiwer  f<»  proi-eed  with  a 
hearing  upon  the  petition. 

St.  I^uis  &  8,  F.  Ity.  Co.  v.  Egbert.  27 
Okla.  lOS,  111  Pac.  202. 

(1914)  Sess.  lAws  1007-08,  eh.  27.  art  1. 
I  2,  and  Const.,  art  7,  1 10,  confer  Jurisdic- 
tion uiKin  the  district  court  to  try  an  action 


Digitized  by  Google 


1 


27  [30kla.Dig.]  COURTS.  IV.  1 86 


for  the  recovery  ot  $500  on  an  insurance 
policy,  wltli  Interest  In  the  saro  ot  $43. 

St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Peck, 
40  Obla.  306,  131)  Pac.  117.  - 

(1!H7)  irnder  Con«t..  art.  7.  5  12,  iirovld- 
Ing  that  the  county  t-ourt,  eo-extenslve  with 
tile  county,  sbull  have  original  Jurisdiction 
in  all  the  probate  matters,  aud  until  other- 
wise provided  by  law  shall  have  concurrent 
jnrliHlietlon  with  the  district  court  In  civil 
cases  in  any  amount  not  exceeding  $1,000, 
exclusive  of  interest,  held.  In  on  action  to 
recover  damage  for  the  negligent  delaj'  In 
H  shipment  of  live  stock,  resulting  In  n  loss 
by  shrinkage  and  u  decline  in  the  market, 
that  IntereKt  on  the  damages  sustained 
should  he  excluded  in  determining  the  maxl- 
ninni  Juried Ictloiml  amount  for  which  the 
iK'tion  may  be  brought  In  the  county  court. 
St.  IvOUls  &  ».  F.  R.  Co.  V.  Ladd,  72 
Okla.  — ,  178  Pac.  125. 

(1910)  Prior  to  the  act  approved  March 
9,  1017  (Sess.  I^ws  1&17,  ch.  11»,  p.  1S4). 
county  courts  were  without  original  Jurisdic- 
tion in  civil  actions,  wliere  the  amount  in- 
volved, exclusive  of  Interest,  was  letis  than 
|i300;  but  where  an  action  was  filed  prior  to 
the  above  iict  for  !$81).9't,  Interest  and  attor- 
ney's fees,  uix>n  a  promissory  note,  niul  the 
tlefendsnt  filed  a  counterclaim  for  $325,  the 
plaintiflT  filed  a  reply  and  a  trial  was  had, 
lield,  the  court  had  JmisiUction  to  try  the 
ciumterclalm. 

Moline  Plow  Co.  v.  Adair,  7«  Okla.  4.  183 
Pac.  4n>. 

(l!»2<)t  In  an  action  to  try  the  rights  to 
liroperty,  tlie  value  of  the  pn>perty  deter- 
mines the  Jurisdiction  of  the  court  and  not 
IttcumbrHncea  thereon. 

One  Hudson  Super-Six  Automobile  v. 
State,  77  Okla.  130.  187  Pac.  806. 

I  80.   Allegations  and  prayer  in  pleadings. 

<1M8)  The  prayer  of  a  pleading  deter- 
mines the  Jurisdiction  of  the  court  and  fixes 
the  nmomit  in  c<mtrover8.v. 

<»liver  V.  Whitee,  74  Okla.  — .  176  Pac. 
946. 

181.  Partienlar  eoarts  of  q^eclal  dvil  juris* 

diction. 
I  92.   Jurisdiction. 

<1900>  nie  power  of  a  |.rubate  court  iiutl 
a  Justice  of  the  peace  court  are  not  co- 
extensive, and  a  probate  court  la  not  a  jus- 
tice of  the  peace  court,  although  having 
manv  of  the  powers  of  a  Justice  of  the  pence. 
Decker  v.  Cahlll,  10  Okla.  2ril.  61  Piic. 
1101. 

f  83.  Paiticolar  conrtt  of  inferior  civU  juris* 

diction. 
i  84.   Procednre. 

(1905)  Under  the  provisions  of  Mans- 
Aeid's  Digest.  In  force  lu  the  Indian  Terri- 
tory, which  confer  on  mayors  of  municipal 
corporations  the  powers  of  a  Justice  of  the 
peace,  and  provide  that  api>eal8  from  his  de- 
cisions shall  be  taken  In  the  same  manner 
as  from  those  of  a  Justice,  and  requiring  an 


affidavit  to  be  filed  on  an  appeal  from  a 
Justice  in  civil  cases,  stating  that  the  appeal 
Is  not  taken  for  the  inirpose  of  delay,  such 
an  aftldRVit  Is  essential  to  i>erfect  an  appeal 
from  the  Judgment  of  a  mayor's  court  Im- 
posing a  flue  for  violation  of  an  ordinance. 
Judgment  (19(14)  5  Ind.  Ter.  251.  82  S.  W, 
738,  aflirnied. 

Fortune  v.  Incorjwrated  Town  of  Wilbur- 
ton,  142  FtHl.  114. 

i  85.   Comity  courts  and  other  local  courts. 
S  86.   Jurisdiction. 

(1903)  The  county  court  can  acQUlre  no 
Jurisdiction  of  a  claim  of  the  county  board 
of  health  against  the  county  over  Avhleh  the 
county  boanl  of  commissioners  liad  no  jurls- 
dlctiim  because  the  accounts  had  not  tieen 
auditwl  by  the  county  board  of  health. 

Cooke  V.   Board  of  Coiiirs.  of  Custer 
Cminty.  13  Okla.  11,  73  I'nc.  270. 

(19)J8)  An  Indictment  for  murder  alleged 
to  have  been  committed  within  the  Jurisdic- 
tion of  the  T'nlted  States  court  for  the  north- 
ern district  of  the  Indian  Territory,  and 
jiendlng  in  said  court  on  the  admission  of 
tile  state  Into  the  I'nion,  is  cognizuble  in  the 
district  court  of  Oklahoma,  us  Its  successiir, 
in  the  county  in  which  the  offense  was  com- 
mitted. 

Hisgins  V.  Brown,  1  Okla.  Cr.  33.  20 
Okla.  355,  94  Pac,  703. 

(1908)  A  i)roceecIfng  for  the  aswsHu^t 
and  collection  of  taxes  on  omitted  properb* 
is  not  a  civil  action,  but  is  a  remedial  pro- 
ceeding granted  by  tbe  Legislature,  con- 
ferring iiix»n  the  treasury  a  remedial  right 
and  duty  not  heretofore  existing,  for  tbe 
assessment  and  collection  of  taxes  due  on 
omitted  i>roperty,  mid  as  a  matter  of  grace 
the  Legislature  grantwl  the  taxpayer  tlie 
right  of  appeal  to  the  county  court,  where 
the  proceeding  umy  be  heard  de  novo. 

Anderson  v.  Rftterhusch,  22  Oklti.  761, 
»S  Pac.  1002. 

(1909)  Where  a  chil  action  was  begun 
prif>r  to  statehood  tn  a  probate  court  for  a 
mm  within  a  Justice's  Jurisdiction,  aud  while 
the  case  was  pending,  and  liefore  trial,  state- 
hood Intervened,  and  the  case  was  tried,  in 
the  county  court  In  November.  litO",  the 
court  did  not  err  in  refusing  to  give  instruc- 
tions at  phtintifTs  i-equest. 

I.oeb  V.  Ix)eb,  24  Okin.  3S4.  103  I'ac.  370. 

(1909)  The  jurlsdictlan  of  the  county 
court  is  pr&wrlbed  by  Const.,  art.  7.  S  12,  ex- 
cept as  snpplouicntod  by  Schedule.  1 23.  and 
further  provided  by  Act  June  4,  IIHIS  (Sess. 
Ijiws  1907-1908,  p.  284.  ch.  27). 

Crump  V.  Pitchford.  24  Okla.  808,  104 
Pac.  911. 

(1909)  Under  S  19,  art.  2,  Snyder's  Ann. 
Const.,  providing  that  In  civil  eases,  and  In 
criminal  cases  less  than  felonies,  three- 
fourtlis  of  the  whole  number  of  jurors  shall 
have  power  to  render  a  verdict,  five  Jurors 
concurring  may  return  n  valid  verdict  In  a 
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cIvU  uction  in  tbe  county  murt  (irovlded  the 
verdict  Is  tu  writing  and  signed  by  each 
Jnror  concurring  therein. 

OlIgKhlager  v.  Stephenson,  24  Okla.  760, 
104  Pac.  346. 

(11)10)  The  comity  court  of  the  stute,  aa 
to  all  causes,  jurisdiction  of  which  is  coo- 
ferred  upon  It  by  the  Constitution,  and  which 
thei-etofore  had  beeji  in  the  probate  coyrt 
of  tlie  territory,  Is  a  successor  of  the  pro- 
bate court;  and  the  statutes,  prescribing  the 
jirocedure  in  the  trial  and  disi>osItion  of  such 
causes  In  the  probate  court,  govern  the  trial 
and  disposition  of  such  causes  in  the  coimty 
court  in  so  far  as  the  statutes  are  not  in 
conflict  with  the  Constitution,  or  In- 
applicable. 

Baker  v.  Newton,  27  Okla.  436,  112  Pac. 
1034. 

(1910)  Wilson's  Itev.  &  Ann.  Stat.  11HI3. 
1 1880,  providing  tliat  i)robate  court  shall  be 
open  at  nil  times  for  the  trial  of  cases  under 
the  Justice  procedure,  Is  Inapplicable  to  the 
trial  of  civil  cases  in  the  county  courts  of 
the  state,  and  to  that  extent  was  not  e.\- 
tended  in  force  in  the  state. 

Baker  v.  Newton,  27  Okla.  436,  112  Pac. 
1034. 

(1010)  Where  it  Is  apparent  from  the 
evidence  or  from  an  agi-eed  statement  of 
facts  made  In  an  action  pending  in  the 
couu^  court  that  the  title  to  land  is  in  disv 
pute  or  called  lu  question,  the  court  should 
refuse  to  take  further  cognizance  of  the 
case,  and  should,  by  reason  of  the  provisions 
of  S  12,  art.  7,  Const,  dismiss  the  same  for 
want  of  Jurisdiction. 

Marshall  v.  Burden.  25  Okla.  nri4,  106 
I'uc.  S^IO. 

(1011)  The  sui»erior  courts  created  by 
act  approved  March  6.  1001)  (Laws  lOUO,  ch. 
14,  art.  7),  are  not  "county  courts"  as  the 
tei-m  is  used  in  8  10  of  the  Bill  of  Bights, 
even  where  exercising  Jurisdiction  concur- 
rent with  coimty  courts. 

Antonelll  v.  State,  «  Okhi.  Cr.  157,  117 
Pac.  654. 

(10J2)  The  oriKinal  Jurlsdirtion  of  county 
courts  lu  civil  cases  in  any  amount  not  ex- 
ceedlnjr  $1.4>0(>  conferred  by  Const,  art.  7. 
i12,  was  nor  i-h»iii:e(l  liy  Hi  and  2  of  the 
Act  of  June  4,  1!HW  ( Sess.  Laws  liK>7-(tS.  p. 
2.S-1:  Coun>.  Imwh,  88  lOTT,  l!)7s).  m  as  to 
deprive  such  courts  of  jurisclietlnn  where  the 
amount  Involved  does  not  e£i>eed  $200. 

Miller  V.  Mills,  32  Okla.  ;t.^si.  12::  Pac. 
671. 

The  eouuty  ciurts  of  this  state  are  courts 
of  limited  Juristlictioit,  mid  have  only  siicli 
Jurlwlictlou  lis  Is  sperlflcnily  granted  by 
CouKt.,  nrt  7,  S  12,  and  by  acts  nt  the  legis- 
lature which  are  In  harmony  with  surh  con- 
stitutional provisions. 

(1014)  Ozark  Oil  Co.  v.  Berryhlll,  43 
Okla.  623,  143  Pac.  173;  (1910)  In  re 
Johnson.  72  Okla.  — ,  170  Pac.  605. 


(1010)  Inclusion  of  a  ,  prayer  for  addi- 
tional rell^  beyond  the  county  court's  Juris- 
diction, under  Const.,  art.  7.  1 12,  was  held 
not  to  deprive  such  court  of  Jurisdiction  or 
prevent  it  from  granting  such  relief  within 
its  jurisdiction  as  would  be  consistent  with 
the  iiltadlnps  and  evidence. 

Antene  v.  Jensen,  47  Okla,  352,  14S  Pac 
727. 

5  87.   Procachuw.  " 

See  8  86. 

Oznrk  Oil  Co.  v.  Berryhlll,  43  Okla.  S23, 
143  Pac.  173. 

(1014)  Section  2  of  act  entitled  "An  act 
to  provide  for  holding  sessions  of  the  court 
in  Shattuek,  Kills  County,"'  approved  Febru- 
ary 23,  1010  (Sess.  I>awB  1010,  p.  28),  re- 
quires that  the  iwrty  to  an  action,  who  de- 
sires to  remove  a  cause  from  the  county 
court  [(ending  at  either  of  said  places  where 
the  court  Is  held  In  said  county,  to  the 
county  court  at  the  other  place,  shall  give 
notice  to  the  opiioslte  party  of  his  motion 
for  such  transfer;  but  where  the  opposite 
party  Is  present  lu  court  at  tlie  time  such  a 
motion  is  presented  and  has  an  opportunlt}'> 
to  be  heard,  and  fiarticipates  in  the  hearing 
on  said  motion,  without  objections  thereto, 
on  the  ground  tbat  no  notice  had  been  served 
upon  him,  will  be  held  to  have  wal\'ed  such 
notice. 

Raugh  v.  Morris,  40  Okla.  288,  137  Pac. 
U74. 

9  88.   Review  of  proceedings. 

The  term  "civil  cjiuses,"  us  used  In  Comp. 
Ijiws  10(0,  8  3080,  which  pi-ovldes  that  In 
the  trial  of  such  causes  In  the  county  court 
the  pleadings  and  practice  shall  be  the  same 
as  that  of  the  district  cour^  does  not  In- 
clude matters  arising  In  the  exercise  of  the 
proimte  jurisdiction  of  the  county  court; 
since  there  Is  a  distinction  between  "civil 
causes"  and  cases  arising  under  the  pnibate 
Jurisdiction  of  the  county  court  under  the 
classiflcation  of  Const,  art,  7.  8S  15.  16,  pro- 
viding for  appeals  front  the  county  court  tu 
the  Supreme  Court  and  to  the  district  court. 
(1012)  Welch  v.  Bnmett,  34  Okla.  166. 
125  Pac.  472;  (1012)  Proctor  v.  Harri- 
son, 34  Okla.  lyl  125  Pac.  470. 

(1013)  Where  a  party  in  a  civil  uction 
pendh'K  iu  any  such  superior  court  seeks  by 
virtue  of  said  statute  to  liave  the  same  re- 
moved to  the  district  court,  he  nmst.  by 
reason  of  act  approveil  March  22.  1011,  8  1. 
entitled  "An  act  amending  section  1(>,  article 
7,  chapter  14  of  Session  I^ws  of  Oklahoma 
1000.  etc."  (Sess  Ijiws  1010-11.  ch.  121).  file 
hiB  motion  for  such  transfer  before  tlie  cau<ir> 
is  set  for  trial  in  the  superior  court. 

State  ex  rel.  Oklahoma  City  v.  Suiierior 

Court  of  Oklahoma  County,  40  Okla. 

12<>,  lIMi  I»iic.  424. 

(l!il.'>)  Comp.  Uiws  1!H«).  iTA~>o  (llev. 
Laws  1010,  SO-'AHi),  prew.'ribing  the  manner 
of  taking  iipi)eals  from  the  county  to  the 
district  court  may  be  complied  with  by  dlc- 
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tatli^  Into  the  mmrd  the  notice  ot  appeal. 
At  the  time  the  order  appealed  from  Is 
made,  and  in  opm  court,  and  in  the  presence 
of  the  appellee  and  his  counsel,  and  hy  exe- 
cuting and  filing  the  required  appeal  bond 
within  ten  days  tliereafter. 

In  re  Tubt>ee's  Estate,  48  Ol^la.  410,  140 
Pac.  1120. 

(1019)  Where  the  county  court  refuses  to 
Heiid  the  record  to  the  district  court  In  a 
case  apitealed  to  that  court,  the  district 
court  may  by  order  direct  the  papers  and 
records  In  sucli  case  transmitted  to  the  dis- 
trict court 

In  re  Johnson.  72  Okla.  — ,  179  Pac.  606. 

(1010)    The   Jurisdiction    to    set  aside 
orders  and  Judgments  of  county  courts  in 
proper  cases  on  the  prouud  of  fraud  Is  ix»»- 
sesaed  by  the  district  courts  of  this  state. 
In  re  Johnson,  72  Olihi.  — ,  179  Pac.  005. 

S  89.  Mmiicipal  courts. 

( 1908)  Mayors  of  incoriKirated  towns 
and  cities  In  the  Indian  Territory  had  Juris- 
diction,  under  Ind.  Ter.  Ann.  Stat  1899, 
I  o7z4.  In  all  civil  cases  arising  within  the 
corporate  limits  of  such  cities  and  towns, 
coextensive  with  that  of  the  United  States 
conunls8ioner& 

Baker  t.  Marcuni  &  Toomer,  22  Oliln. 
21,  97  Pac.  572. 

S  90.   Jurisdiction. 

(1012)  Mayors  uf  cities  und  towns  in  the 
Indian  Territory,  after  June  28,  18i)8,  and 
prior  to  stateboocl.  ex  officio  bad  jurisdic- 
tion in  civU  suits,  the  same  as  United  States 
conimissloners  in  Indian  Territory  during 
the  same  period. 

Turk  V.  Mayberry,  32  Okhi.  G6,  121  Pac. 
665. 

S91.   Review  of  proceedings. 

( 1909 )  The  appeal  atflduvit  from  a 
mayor's  to  the  district  court  not  havlnc  been 
died  in  the  mayor's  court,  within  the  time 
required,  the  apjieal  may  be  dismissed. 

Everts  V.  Town  of  Blxby,  24  Okla.  17G. 
103  Pac.  G21. 

(19U0)  Where  affidavit  for  api>eal  ap- 
pears not  to  have  been  sworn  to  before  an 
officer,  nor  to  have  been  filed  lu  the  mayor's 
court  within  the  time  required  by  law.  the 
district  court  would  be  Justified  in  dismiss- 
ing tbe  apiwal. 

Everts  v.  Town  of  Bixby.  24  Okhl.  176, 
103  Pac.  621. 

(1009)  I'laliitifT  In  error  Imviuf;  failed  to 
pruspcute  her  npjteal,  it  was  at  the  option  of 
the  defendant  In  error  either  to  proceed  to 
trial  on  tbe  appeal,  or  to  have  Judgment 
rendered  for  the  amount  of  the  origimil  Judg- 
nxpnt  and  costs  In  its  favor. 

Kverts  v.  Town  of  Blxhy.  24  Okla.  170. 
103  I'ac.  021. 

(1912)  The  mayor's  court  of  incorporated 
towns  and  cities  of  the  Indian  Territory  was 
not  continued  in  existence  upon  admission 


of  the  state  into  the  Union;  and  an  aweal 
attempted  to  be  perfected  from  a  Juc^xnent 
rendered  In  one  of  such  courts  before  state- 
hood by  filing  liefore  the  mayor  of  the  town 
after  the  admission  of  the  state  an  affidavit 
for  appeal  as  prescribed  by  the  statutes  in 
force  in  the  Indian  Territory  before  the  ad- 
mlssioQ  of  the  state  was  void,  for  the  reason 
that  the  mayor  was  without  Jurisdiction  or 
Ruthorltv  In  the  premises. 

Hillis  v.  Addle,  3S  Okla.  122,  128  Pac. 
702. 


V.  COURTS  OF  PROBATE  JURISDICTION. 

Appointment  or  election  of  Judges  of,  see 

Judges.  §  2. 
.Authority  to  issue  execution,  see  Execution. 

S  10. 

Compeusation  of  Judges  uf,  see  Judges,  { 15. 
Coiiclnslvenesa  of  Judgment,  see  Judgment, 

8  268. 

Criminal  Jurisdiction,  see  Criminal  Law, 
SS  42,  49,  50. 

Jurisdiction  of  action  of  replevin,  see  Re- 
plevin, i  9, 

Jurisdiction  of  divorce  proceedings,  see  Di- 
vorce, i  15.  * 

Jurisdiction  of  forcible  entry  and  detainer, 
see  Forcible  Entry  and  Detainer,  I  14. 

Jurisdiction  of  foreclosure  proc^tnga,  see 
Chattel  Mortgages,  S  134. 

Jurisdiction  of  probate  matters  as  to  In- 
dians' estates,  see  Indians,  f.3S. 

Jurisdiction  of  territorial  courts  on  appeal 
from  probate  court,  see  Courts,  f  167. 

Jurisdiction  to  set  aside  deed  of  assignment, 
see  Assignments  for  Beneflt  of  Creditors. 
8  70. 

Bight  to  Jury  trial  in  probate  court,  see 
Jury,  8  23. 

§  92.   Nature  and  scope  of  joriBdiction  in  gen* 
eraL 

The  district  courts  of  Oklahoma  now  have 
Jurisdiction  to  hear  and  determine  actions 
for  divorce,  and  the  probate  courts  no  longer 
have  such  Jurisdiction. 

(IMM)  Irwin  V.  Irwin,  2  Okla.  180,  37 
Pac,  548;  (1895)  Battice  v.  Battlce, 
3  Okla.  395,  41  Pnc.  375. 

(1895)  Where  the  district  court  has  full 
control  of  an  assignment  for  the  beneflt  of 
creditors,  all  steps  in  the  said  iisslgnment 
hinlng  been  taken  as  provided  by  statute, 
the  probate  court  has  no  authoritj-  or  juris- 
diction to  take  cognizance  of  the  subject  of 
assignment,  and  render  a  Judgment  in  a  col- 
lateral proceeding  declaring  tlie  assignment 
null  and  void  under  the  statutes. 

Smith  v.  Kaufman,  3  Okla.  508,  41  Pac. 
722. 

nR96)  The  Juriwlictlon  of  the  piohate 
<_-<iurts  to  grant  Injunctions  only  extends  to 
s'uoli  cases  iis  where  the  (irantlng  nf  an  In- 
junction Is  necessary  to  protect  the  juris- 
diction of  the  probate  courts,  and  when 
necessary  to  the  proper  conduct  of  causes 
intrusted  to  the  Jurisdiction  of  the  pro- 
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bate  courts  as  exerclH«d  under  Htat.  1S93, 
I  1562. 

Wetz  V.  Elliott,  4  Okla.  018,  51  Pac. 
657. 

(181)9)  Probate  <-ourt8,  v(,'«te<l  with  only 
limited  equity  juritMHction.  noder  Stat.  1-S93, 
vp.  IS,  art.  1o  (Wilson's  Kev.  &  Aim.  Stat 
11R>3,  ell.  'J'2,  nrt.  15),  can  not  entertain  au 
iudeiiendeiit  iK-tloii  tu  vacate  and  annul  a 
JudRineut. 

State  Capital  Printing  Co.  v.  Board  of 
Comra  of  (iiaiit  County,  8  Ollla.  -22^*, 
5(i  Pac.  a57. 

The  courts  of  i>roliate  of  the  territory  of 
Uklatiouia  have  Jurlsdii'ttou  of  proceedings 
in  bastardy.  - 

(1899)  Bell  V.  Territory.  8  Oklii.  75.  50 
Pac.  853;  (1!KK»  Kx  itarte  Cxniistook. 

10  Okla.  2tiy,  01  Pae.  921. 

(l!»Ol»     111   view  of  Stat.  §  loii'J 

(WilsoiiV  Hev.  &  Ann.  Stat.  VM'A,  I  1872), 
relating  to  Jurisdiction  of  probate  courts, 
and  8  45JO,  subd.  7  14029),  conferring  juris- 
diction on  justices  of  tbe  |)eace.  the  proI>ate 
court  had  jurisdiction  of  an  action  of  re- 
plevin against  the  sheriff  to  rec-over  personal 
property  levied  on  under  execution,  where 
tile  value  of  tlie  proi)erty  did  not  exceed 
$l.()(Mt;  such  i>roceeilint;  nut  beinpr  an  action 
ai^alnst  an  o/ticer  for  misconduct 

Walters  v.  Itatliff,  10  Okla.  202,  01  X>ac. 
1070.  ■ 

(1901)    The  probate  courts,  while  sittini; 
as  Justices  of  the  peace,  exercise  only  aiKh 
powers  OS  Justices  of  the  pence  as  have  been 
expressly  conferred  upon  them  by  stntnte. 
Jones  V.  Chicago  Bidg.  &  Mfg.  Co.,  Hi 
Okla.  62S,  04  Pac.  7;  Chicago  Bldg.  & 
Mfg.  Co.  V.  Pewthers,  10  Okla.  724, 
03  Pac.  964;  Same  v.  Kirby,  1(»  Okia. 
730,  03  Pac.  060. 

Tlie  probate  court  it*.  u\>ou  all  matters 
upon  which  it  is  authorized  to  deal  and 
u|)on  which  it  has  Jurlsiliction.  a  court  of 
re<-ord  and  of  final  authority,  and  its  final 
judgments  are  in  these  matters  absolute, 
unless  appealed  from. 

(1901)  Greer  v.  McXeal,  11  Okla.  519. 
09  Pac.  SH:  (19011  tireer  v.  McNeal, 

11  Okla.  526.  69  Pac.  893. 

t'nder  Stat  1S93.  S  1562  (Wilsons  Rev. 
&  Ann.  Stat  1903,  i  1S72),  providing.  "Pro- 
bate conrta  in  their  resiiective  counties  shall 
in  addition  to  tlie  powers  couferred  upon 
them  by  the  probate  chapter  of  the  statutes, 
have  luid  exerclMe  all  the  ordinary  powers 
and  jurisdiction  of  justices  of  the  |ieace." 
held  that  by  this  provision  jurisdiction  Is 
given  of  the  action  of  forcible  entry  and 
detainer,  since  forcible  entry  and  detainer 
is  one  of  the  ordinary  powers  of  a  justice 
of  the  j)eace. 

(1902)  McCUing  v.  Penny.  31  Okla.  474. 
69  Pac.  499;  (1902)  Anderson  v.  Fer- 
guson. 12  Okla.  307,  71  Pac.  225. 


(1902)  Stat  1893.  !  1562  (Wilsons  Rev. 
&  Ann.  Stat  1903,  S  1S72),  provides:  "The 
probate  courts  in  their  respective  counties 
shall  have  concurrent  jurisdiction  with  the 
district  court  in  all  civil  actions  in  any  sum 
not  exceeding  one  thousand  dollars,  exclu- 
sive of  costs."  Held  that  this  provision  in- 
cludes tbe  right  to  foreclose  a  chattel  mort- 
gage, where  the  notes  sued  on  in  said  court 
do  not  exceed  $t.(XX);  foreclosure  of  chattel 
mortgage  not  being  one  of  the  exceptions 
mentioned  In  that  section  of  the  statute. 
Stahl  V,  Wade.  11  Okla.  483,  69  Pac. 
301. 

(11K)3)  Where  an  action  Is  bniugbt  on  a 
note  in  the  probate  court,  and  a  request 
made  for  foi*eclosore  of  a  cliattei  mortgage 
securing  It  such  request  will  not  bar  the 
right  of  the  court  to  enter  judgment  on  the 
note,  if  tile  same  is  within  the  jurisdiction 
of  tbe  court. 

iCandolph  v.  Hudson,  12  Okla.  516,  74 
Pac.  946. 

(1904)  In  actions  foundetl  on  fraud  and 
dece4t  tlie  probate  court,-  has  jurisdiction 
where  the  amount  sought  to  Ik  recovered 
is  -lil.OiK)  or  less,  though  the  fraud  induced 
the  plaintiffs  to  purcluse  certain  land,  tbe 
action  not  bi'ing  concendng  any  matter 
wherein  the  title  or  boundaries  of  land  were 
ill  disimte,  or  on  a  contract  for  the  sale 
of  real  estate,  of  which  action  the  probate 
court  has  no  jurisdiction,  under  Stat  1893, 
S  mV2  (Wilsons  Itev.  &  Ann.  Stat.  1903. 
,«  1872). 

Newell  V,  Tjong'Kell  Lumlwn  0^>.,  14 
Okla.  185,  78  Pac.  104. 

(1904)  The  court  sitting  in  probate  has 
no  jurisrllctlon  to  pass  upon  a  disimted  title 
to  an  insurance  jKillcy  belonging  to  deceased 
and  made  payable  to  one  of  bis  heirs,  and 
to  order  the  guardian  of  such  heir,  who 
is  also  executor  of  the  will,  to  turn  the  in- 
surance fund  over  to  himself  as  executor. 
Ill  re  Overton's  Estate,  5  Iml.  Ter.  334, 
H2  S.  W.  766. 

(1905^  Onicanlo  Act  S  9,  provides  that 
the  Supreme  and  district  courts  shall  i)os- 
sess  chancery,  as  well  as  common-law,  juris- 
diction. Held  that  under  such  provision 
probate  courts  do  not  possess  and  can  not 
exercise  such  power. 

Garrett  v.  Ixindon  &  Lancashire  F'ire 
Ins.  Co.,  15  Okla.  222.  Ml  Pac.  421: 
Gari-ett  v.  Xatlonal  Fire  Ins.  Co.,  15 
Okla.  22(t,  SI  Pae.  422. 

(1908)  The  probate  court  has  Jurisdiction 
of  a  claim  against  a  det-eased's  estate  by 
one  who  had  purchased  land  from  tbe  de- 
ceased and  imid  the  purchase  price  and 
thereafter  the  title  failed,  the  estate  having 
received  the  benefit  of  such  payment 
Klllott  V.  Garvin,  166  Fed.  278. 

(1914)  A  proceetllng  in  which  a  minor 
sought  a  mofliflcation  and  cancellation  of  an 
oil  lease  made  by  order  of  court  was  not 
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a  probate  proceeding,  aiKl  the  county  court 
was  without  jurisdiction. 

Ozark  Oil  Co.  v.  Keiryhlll.  43  Okin.  523. 
143  Fac.  173. 

(l!>ir>)  Where  an  order  Is  made  by  the 
county  court,  HUthorlzing  and  directing  the 
guardian  of  the  estate  of  n  minor  to  lense 
ibo  linids  of  bis  wanl,  and  a  petition  is 
thereafter  Hied  hi  tlie  .same  case  to  revolie 
and  set  aside  said  order  authorizitig  said 
leatv,  and  In  heard  by  said  court  aud  de* 
nied,  the  proceeding  to  set  aside  said  order, 
authorizing  said  lease,  being  a  probate  pro- 
ceeding an  appeal  therefrom  lies  to  the  dis- 
trict court. 

Rarnett  r.  Blackstonc  Coal  &  Mining 
Co.,  60  Okla.  41,  158  I'ac.  5SN. 

(101T)  A  iteUtion  to  be  allowed  to  with- 
draw the  successful  bid  made  at  a  aale  in 
oiien  f^ourt  by  a  guardian  of  oil  and  an  oil 
royalty  belonging  to  his  ward's  estate,  upon 
the  ground  thnt  fraud  bad  lieen  practiced 
by  such  guardian  in  his  stjttenients  made  to 
such  bidder  as  to  the  quantity  of  such  oil 
and  royalty,  and  to  have  refiuided  a  deposit 
of  money  made  with  the  court  Incident  to 
such  hid,  such  pale  being  made  pursuant 
to  an  order  of  the  county  court  having  Juris- 
diction of  such  minor'ii  estate,  Is  a  probate 
imitter  nithln  the  jurlstlictlon  of  such  coun- 
ty cifbrt,  aud  from  the  action  of  such  count}' 
court  ui)on  such  [>etItlon  an  appeal  lies  to 
the  district  court 

lu  re  Southern  Oil  Cun>..  66  Okla.  210. 
18K  Pnc.  S26. 

i  93.   Constitntiinul  and  sutntory  proririons. 

{l>m)  I'he  statute  anthorizing  the  taking 
of  depositions  Iieforc  the  probate  judge  to 
he  used  In  cases  iiendiug  before  the  United 
States  land  office,  when  ratified  by  act  of 
Congress,  becomes  valid,  and  becomes  as 
binding  and  of  the  same  effect  as  If  orig- 
inally passed  hy  act  of  Congress. 

Kinch  V.  United  States,  1  Okla.  .m  33 
Pac.  ftsa 

nS!l4)  stilt,  ^>m,  H  4.%43-4rKi.S  (Wllson's 
Rer.  &  Ann.  Stat.  1003,  S8  4S3:>-4»17),  tak- 
ing the  Jurisdiction  rested  in  the  probate 
courts  in  divorce  proceedings  and  reinvest- 
ing such  Jutlstlictlou  tn  the  district  <.-ourts. 
Is  a  valid  exercise  of  the  legislative  imwer; 
the  act  of  Congress  ratifying  the  former  act 
of  the  legislature  of  Oklulioma  being  jjcr- 
missive  merely. 

Irwin  V.  Ii-win.  2  Okla.  1S4|,  37  Pac. 

(1S»4>  Act  <:ong.  March  ISIH,  ch.  543. 
f  17.  26  Stat.  1026,  repudiates  Stat.  Okhi. 
1S93,  p.  1145,  and  adopts  the  Kansas  stat- 
utes determining  and  deflnlng  the  |>ower  of 
the  probate  courts  In  townslte  matters  and 
prescribing  the  regulations  for  executing  the 
trust  The  only  laws  in  Oklahoma  regulat- 
ing the  duties  of  the  probate  Judges  in 
townslte  matters  are,  tlien.  the  laws  of  the 


United  States  and  those  of  the  state  of  Kan- 
sas. 

Brown  v.  Parker.  2  Okla.  258,  39  Pac. 
667. 

(18t>4)  The  proluite  court  has  the  same 
jurisdiction  as  that  of  the  district  court  iu 
suits  at  law  or  iu  equity  for  the  recovery 
uf  any  sum  of  nioney,  not  exceeding  $1,000, 

exclusive  of  costs,  subject  to  the  exceptions 
stated  iu  Stat.  1S93,  ch.  18,  art.  15,  8  1 
(Wilson's  Hev.  &  Ann.  Stat.  1003,  f  1872). 
Uogers  V.  Bonnett,  2  Okla.  553,  37  Pac. 
1078. 

(1S05)  Under  the  Organic  Act,  granting 
the  leglsluture  of  Oklahoma  the  authority 
to  puss  enactuienbt  upon  rightful  subjects 
of  legislation,  the  legislature  may  confer 
Jurisdiction  ui>on  probate  courts  to  grant 
dlvorcea 

Irwin  V.  Irwin,  3  Okla.  186,  41  Pac. 
369. 

(18!Mi)  The  act  of  the  legislature  con- 
ferring u|K»n  the  courts  of  the  probate  juris- 
diction over  certain  causes,  Stat.  18!)3,  ch. 
IS,  art.  15,  S§  3562-1569  (Wilson's  Rev.  * 
.\nn.  Stat.  lOai,  U  1872-18S4),  having  been 
iipproved  nnd  ratified  bv  Act  Cong.  March 
3,  ISftl,  ch.  543,  §  17,  26  Stat.  1026  gives 
the  said  act  tlie  force  of  a  congressional  en- 
actment. 

Wetz  V.  KlUott  4  Okla.  618,  51  I>ac.  657. 

The  iwwer  to  Issue  writs  of  attachment 
is  not  derived  from  the  common  law,  and 
never  was  a  part  of  the  Jurisdiction  exer- 
cised by  courts  of  chancery,  but  It  exists 
as  a  creature  of  the  iegtslature.  and  In  grant- 
ing the  r^ht  of  the  legislature  can  law- 
fully confer  the  Jurisdiction  on  any  tribunal 
it  pleases  to  Inn'fuliy  issue  such  processes: 
and  the  act  of  the  legislature  (Stat.  1893. 
§  4121 :  Wilson's  Rev.  &  Ann.  Stat.  1908, 
i  4418),  conferring  upon  the  courts  of  pro- 
bate jiiriS4llction  to  Issue  such  writs  in  a 
cause  [jending  in  the  dlstiict,  when  the  judge 
of  such  district  court  is  absent,  is  a  valid 
exercise  of  the  iMjwers  of  the  legislature, 
and  is  in  no  way  In  contll<'t  with  the  Organio 
Act,  by  which  tlie  iegislatnre  is  given  Its 
Iiowers. 

(1897)  Central  I^an  &  Trust  Co.  v. 
Campbell  Connnlssion  Co.,  5  Okla.  390, 
40  Pac.  48.  re\ersed  (1809)  173  U.  S. 
M.  43  U  ed.  628,  19  Sup.  Ct.  34«. 

(1807)  The  act  anthorizing  the  probate 
judge  to  appoint  a  clerk  is  permissive  mere- 
ly, and,  when  one  Is  appointed,  the  Judge  is 
not  dlsqaalitied  or  excused  from  perform- 
ing any  act  or  duty  which  by  law  he  miglit 
perform  if  no  clerk  had  been  apiwlnted. 
Walton  V,  Williams,  5  Okla.  642,  49  Pac. 
1022. 

(1898)  Sess.  I^ws  ISO",  p.  1S3,  ch.  17. 
8  3  (now  repealed),  conferred  upon  the  judge 
of  the  probate  court  Jurisdiction  to  bear 
and  determine  the  proof  of  the  amount  of 
value  as  made  out  by  the  school  board  of 
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any  district,  whicb  district  sustains  a  loss 
of  its  buUdlnKs,  fumitare.  and  fixtures  by 
reason  of  storm  or  Are;  and  held  that  SI  1, 
2  of  tbe  above  act,  proridltig  for  tbe  np- 
praisciuent  as  a  basis  of  ttssessaumt  for  a 
fund  to  maintain  iDSuraoce  on  property  of 
tbe  territorial  scbools,  ure  in  no  way  in 
conflict  with  tbe  said  provlsionH  giving  tbe 
probate  court  jurisdiction  to  bear  niid  de- 
tennioe  in  case  there  is  an  actual  loss. 
School  DIst.  No.  0  of  Oklabouia  County 
V.  Hopkins.  7  Okla.  154,  54  Tnc.  437. 

(1890)  Before  the  act  of  tbe  territorial 
legislature  whlcb  created  the  probate  courts 
and  clothed  the  same  with  their  Jurisdiction 
could  become  valid  law,  it  was  necessary 
that  the  said  act  be  ratified  by  Congress, 
and  after  this  was  done  tbe  said  act  could 
not  be  In  any  way  altered,  amended,  or  re- 
pealed by  tbe  territorial  legislature.  The 
assent  of  Congress  must  have  been  giveu. 
Maitin  V.  Territory,  8  Okla.  41,  5«  Pac. 
712. 

(1899)  Criminal  libel  is  not  an  infamous 
crime  within  tbe  meaning  of  the  statute,  and 
it  is  therefore  within  the  Jurisdiction  of  tbe 
probate  court 

Martin  t.  Territory,  S  Okla.  41,  56  Pac. 
712. 

S  94.  Court!  inveited  with  probate  jnriidic* 
tioni. 
See  i  21. 

In  re  Green's  Estate.  80  Okla.  25({,  196 
Pae.  128. 

(1914)  A  county  court  coextensive  with 
tbe  county  is  a  court  of  original  jurisdiction 
in  all  probate  matter. 

Scott  r.  McGlrth,  41  Okla.  520,  139  Pac. 
519. 

(1915)  By  reason  of  Conip.  Ijiws  1009, 
Sfi  1966,  1974  (Rev.  Laws  IJHO,  §S  1798, 
1806),  the  superior  court  has  jurisdiction 
of  matters  of  probate  in  a  cause  appealed 
from  the  county  court  to  the  district  court 
and  transferred  upon  motion  of  plaintiffs 
to  superior  court 

Parker  v.  Hamilton.  —  Okla.  — ,  154 
Pac.  65. 

(1915)  The  county  courts  of  this  state 
have  full  control  and  Jurisdiction  of  oil  pro- 
bate matters,  and  may  at  any  time,  prior 
to  tbe  majority  of  any  minor  whose  estate 
is  involved  In  a  proceedlnf;  pending,  in  said 
court,  upon  projwr  notice  and  for  legal 
grounds,  modify  or  vacate  any  order  or  judg- 
ment made  by  said  courts  regarding  tbe 
estate  of  said  minor. 

Bamett  v.   Blnckstone  Coal  &  Mining 
Co.,  60  Okla.  41,  158  Pac.  588. 

(1918)  An  action  in  tbe  county  court 
nnder  Rev.  T^ws  1910.  SS  526T,  5269.  to  va- 
141  te  an  order  made  In  the  exercise  of  the 
probate  Jurisdiction  of  said  court  distribut- 
ing an  estate,  is  an  action  under  tbe  probate 
Jurisdiction  of  said  court. 

Southwestern  Surety  Ins,  Co.  v.  King. 
GS  Okla.  — ,  174  Pac.  264. 


(1910)  Tbe  county  courts  of  this  state 
are  courts  of  record  and  hare  original  JuHr- 
illctlon  In  probate  matters.  The  orders  and 
Judgments  of  such  courts,  when  acting  wltli- 
in  their  Jurisdiction,  are  entitled  to  the  same 
favorable  presumption  and  the  same  immu- 
nity fram  collateral  attack  as  are  accorded 
those  of  other  courts  of  general  Juri»lletlon. 
Vinson  V.  Cook,  7«  Okla.  4([,  184  Pac. 
!t7. 

(1019)  County  courts  of  tills  stjite  have 
no  JurisdU'tion  where  an  oil  and  gas  lease 
has  been  approved,  and  a  bonus  of  $1,000 
therefor  has  been  paid  to  the  guardian,  to 
order  tbe  guardian  to  repay  said  sum  to  tlie 
lessee  upon  the  ground  that  the  guardian 
secured  tbe  approval  of  said  lease  by  fraudu- 
lent misrepresentations  as  to  a  breach  of 
the  conditions  of  a  former  lease  upon  the 
premises  by  the  lessee  therein. 

In  re  Johnson,  72  Okla.  — ,  17ft  Pac. 
606. 

§95.   Procedure  in  general. 

See  S  92. 

In  re  Southern  Oil  Corp.,  66  Okla.  219, 
168  Pac.  826. 

(1893)  In  all  cases  where  the  probate 
court  is  exercising  Jurisdiction  concurrent 
with  the  district  court,  the  procedure  pro- 
vided for  tbe  district  court  shall  be  applied 
In  proceedings  entertained  by  the  probate 
court. 

Chandler  v.  Coleord,  1  Okla.  260,  32  Pac. 
330. 

(1803)  Probate  courts  have  in  certain 
instances  concurrent  Jurisdiction  with  the 
district  courts  by  virtue  of  Act  Dec.  25, 
ISiK)  (Wilson's  Rev.  &  Ann.  Stat.  1!)03.  ch. 
22,  art.  15)  of  the  territorial  leRlslature  and 
ratlfled  by  Act  Cong.  (Supp.  Rev,  Stat  U. 
S.  p.  929);  and  since  this  act  and  ratifica- 
tion conferred  upon  the  probate  court  con- 
current Jurisdiction  with  the  district  courts 
In  certain  cases,  held  that  in  all  such  cases 
the  exercise  of  such  Jurisdiction  must  be 
determined  by  the  Code  of  Civil  Procedure, 
which  provides  for  the  procedure  of  courts 
before  and  also  after  Judgment.  liKludlng 
tbe  appeal  to  tlie  Supreme  Court. 

Chandler  v.  Coleord.  1  Okla.  260,  32  Pac. 
330. 

( 1S94)  In  all  cases  commenced  in  the 
probate  court  wherein  the  amount  in  Issue 
exceeds  the  jurisdiction  of  justices  of  the 
l»eace,  the  pleading!*,  practice,  and  iiroceed- 
ings,  both  before  and  after  Judgment,  are 
governed  by  tbe  statute  governing  pleading 
and  practice  In  the  district  court. 

De  Berry  v.  Smith,  2  Okla.  1,  .S5  Pac. 
578. 

(1894)  Since  the  townrtte  commls^ouers 
appointed  by  tbe  probate  court  have  no 
power  to  administer  the  oath  to  witnesses 
called  before  them,  and  tbeir  decision  Is  not 
binding,  their  duty  Is  simply  to  draw  con- 
clusions from  actual  observance  as  to  who 
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should  be  entitled  to  the  land,  and  report 
their  findings  to  the  judge  of  the  probate 
court  who  ac^lnted  them. 

Brown  V.  Parker,  2  Okln.  258,  39  Pac. 
6G7. 

(1806)  Stat.  1S80.  ch.  18,  art  15,  pro- 
rides  for  holding  regular  terms  of  the  pro- 
biite  oourt,  for  the  trial  of  all  civil  cases 
wherein  concurrent  Jurisdiction  is  given  with 
the  district  court;  where  the  sum  In  contro- 
nrsy  exceeds  the  jurisdiction  of  a  Justice, 
and  in  such  cases  the  pleadin^rst  and  prac- 
tice In  the  probate  court  is  the  same  as  in 
tlM"  district  court. 

American   Fire   Ins.   Co.   v.   Pamw,  4 
Okla.  110.  43  Pac.  1085. 

(1890)  An  appeal  from  the  judgment  of 
the  probate  court,  when  such  court  is  sitting 
as  a  Justice  of  the  peace  court,  may  be  dls- 
misHed  by  the  appellant  without  the  consent 
of  the  other  party  before  the  commencement 
of  the  trial  In  the  district  court  to  which 
the  appeal  la  taken,  and  the  Judgment  of 
the  probate  court  will  then  be  restored,  and 
have  the  same  force  and  effect  as  If  no  ap- 
lical  had  been  taken. 

Darlington-Miller  Lumber  Co.  v.  Hall. 
-    4  Okla.  668,  46  Pac.  493. 

(1S97)  The  practice  and  procedure  of 
probate  courts,  both  before  and  after  Judg- 
ment, when  exercising  concurrent  Jurisdiction 
with  district  courts  in  civil  actions  wherein 
the  amount  involved  exceeils  the  jurisdic- 
tion of  Justices  of  the  i>euce,  need  not  be 
the  same  as  tfiat  governing  said  district 
courta 

Nix  V.  Gilmer,  .>  Okla.  740,  SO  Pac. 
131. 

(180!t)  Mansf.  Dig.  ch.  42,  umler  which 
appeals  are  allowed  from  the  probate  to  the 
circuit  courts,  has  never  teen  put  in  force 
In  the  territory. 

In  re  Delk's  Estate,  2  Ind.  Ter.  572,  52 
S.  W.  52. 

(1901))  Under  the  statutory  provisions  of 
Oklahoma,  i>roceeding8  in  the  probate  court, 
when  exercising  jurisdiction  concurrent  with 
the  district  court,  are  considered  Iq  like  man- 
ner and  with  like  Intendment  as  proceedings 
of  courts  of  general  Jurisdiction;  and  its 
record,  orders.  Judgments  and  decrees  are 
accorded  like  force  and  effect  and  legal  pre- 
sumi>tlons  as  the  records,  orders,  jiidgments, 
and  decrees  of  the  district  court. 

Carmichael  v.  Pierce,  10  Okla.  176,  61 
Pac.  5S3. 

(1000)  If  one  desires  to  appeal  from  a 
final  Judgment  of  the  probate  court  and  have 
questions  of  fact  retried  in  the  appellate 
court,  he  must  appeal  to  the  district  court 
of  the  county*  in  the  same  manner  and  form 
as  appeals  are  taken  from  the  Judgments  of 
Justices  of  the  peace,  without  regard  to  the 
amount  involved. 

Decker  v.  Cablll,  10  Okla.  251,  61  Pac. 
1101. 


(1902)  Since,  in  the  action  of  forcible 
entry  aud  detainer,  the  question  of  titie  can 
not  be  raised  or  tried,  the  filing  of  an  answer 
setting  up  title  or  claiming  an  equitable 
right  to  declare  a  resulting  trust  will  not 
dei'est  the  probate  court  of  Jurisdiction. 
McClung  V.  Penny,  11  Okla.  474,  6»  Pac. 
490. 

(1!)(>2)  Where  a  complaint  In  forcible  en- 
try and  detainer  is  filed,  which  is  sufficient 
on  its  face,  the  fact  that  it  contains  the 
allegation  that  tlie  plaintiff  is  the  owner  of 
the  premines  therein  descrlhed  will  be  treat- 
ed as  descriptive  of  his  right  of  possession, 
and  not  at>  nilsing  the  question  of  titie. 
MeOUms  v.  Penny,  11'  Okla.  474,  69  Pac. 
401). 

(1003)  The  duty  Imposed  upon  a  probate 
Judge  to  report  account  for  fees  received  by 
him  is  a  personal  duty  which  he  alone  can 
!)erform.  and  can  not  t>e  transmitted  to  his 
successor. 

Finley  v.  Territory,  12  Olila.  621,  73 
Pac.  273. 

(1904)  Actions  for  the  recovery  of  spe- 
ciiic  iiersonal  property  in  the  probate  courts 
are  governed  by  the  procedure  applicable  to 
justices  of  the  peace,  where  the  value  of 
the  propertj'  sougbt  to  be  recovered  is  less 
than  flUK  under  Stat.  1893,  ch.  18,  art  15, 
g  2  (Wilson's  Rev.  &  Ann.  Stat.  1903,  f 
1S73). 

First  Nat  Bank  v.  Heseer,  14  Okla.  115, 
77  Pac.  36. 

Ui>07)  Where,  in  an  action  in  the  pro- 
bate court  within  the  Justice  of  the  peace 
Jurisdiction,  an  action  Is  brought  to  recover 
a  sum  not  exceeding  $20,  defendant  can  not 
bring  the  case  within  the  jurisdiction  of  the 
district  court  on  aiH^eal  by  pleading  a  coun- 
terclaim for  more  than  $20,  which  plea  Is 
frivolous  m  to  the  amount. 

St  T»uls  &  s.  F.  R.  Co.  V.  Bradfleld,  18 
Okla.  154,  88  Pac.  1050. 

(1907)  In  an  action;  within  the  Justice 
of  the  peace  Jurisdiction  of  ttie  probate  court, 
where  damages  In  the  sum  of  not  more  than 
$20  arc  involved  and  the  Issues  have  been 
Joined  by  the  api)earance  and  answer  of 
defendant,  and  the  cause  has  t>een  tried  by  a 
Jury  summoned  on  tbe  deiiiand  of  plaintiff, 
under  Wilson's  Rev.  &  Ann.  Stat  190S, 
S  5017,  the  defemlant  not  appearing,  the  dls< 
trict  court  cannot  acquire  jurisdiction  to  re- 
tr>'  said  cause  on  appeal. 

St  Louis  &  S.  F.  R.  Co.  v.  Bradfleld,  18 
Okla.  154,  88  Pac.  1050. 

(1910)  The  orders  and  decrees  of  a  pro- 
bate court  are  not  required  to  recite  the  ex- 
istence of  facts  or  the  performance  of  acts 
npon  which  the  Jurisdiction  of  tbe  court  de- 
pmds;  and  the  faUure  to  redte  such  Juris- 
dictional facts  does  not  raise  a  presump- 
tion that  such  facto  do  not  exist 

Holmes  v.  Holmes^  27  Okla.  140,  111  Pac. 
230. 


(Z— Okla.  2.) 
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Under  tbe  provision  of  8  16,  art  7,  and 
i  2  of  the  Schedule  of  the  Constitution',  an 
appeal  Ilea  to  the  district  court  from  the 
county  court.  In  probate  matters,  in  those 
cases  in  which  an  appeal  was  allowed  by 
the  statutes  of  Ohlafaoma  Territory  (Wil- 
son's Stat..  {  178S;  Snyder's  Stat.  I  5451.) 
(1911)  Apace  State  Bank  t.  Daniels,  32 
Okla.  12X,  121  Pac.  237;  (1912)  Lucas 
v.  Lucas,  34  Okla.  282,  125  Pac.  481; 
(1913)  Bamett  t.  Blackstone  Coal  & 
Mining  Co.,  35  Okla.  724,  131  Pac. 
641. 

(1912)  Wilson's  Rev.  &  Ann.  Stat  1903, 
S  17^,  subsec.  5  (Comp.  Lowe  1909.  $  5451), 
authorizes  the  purchaser,  nt  a  Ruardian's 
Sale,  to  apijeiil  from  the  county  court  to  the 
district  court  from  an  order  refusing  to  con- 
firm a  guardian's  sale. 

In  re  BlUy,  34  Okla.  120. 124  Pac.  60S. 

(1012)  An  appeal  from  a  judgment,  de- 
cree, or  order  of  the  county  court  in  probate 
cases  will  not  lie  direct  from  such  court  to 
the  Supreme  Court 

Lucas  V.  Lucas,  34  Okla.  282.  125  Pac. 
481. 

(1913)  Under  the  provisions  of  Rev.  Laws 
1910,  art.  1,  8  1820,  and  Laws  1907-08,  ch. 
27,  8  6,  an  appeal  lies  to  tbe  district  court 
from  tbe  county  court  in  probate  matters. 

In  re  Theimer.  40  Okla.  236.  137  Pac. 
858. 

(1914)  Under  the  provisions  of  Rev.  Laws 
1910,  8  6i>01,  an  appeal  lies  to  the  district 
court  from  the  county  court  in  any  probate 
cause. 

Smith  v.  J.  I.  Case  Threshing  Mach.  Co., 
43  Okla.  340,  142  Pac.  1032. 

(1915)  An  appeal  lies  from  the  district 
court  to  the  Supreme  Court  from  tlie  final 
Judgment  of  the  district  court  In  a  proceed- 
ing under  Sess.  Laws  IBIO,  ch.  65,  p.  118, 
In  the  same  manner  as  from  the  Judgment 
of  said  court  In  other  probate  proceedings. 

In  re  Barnes'  Estate,  47  Okla.  117,  147 
Pac.  604. 

(1916)  Where  from  an  order  of  sale  a 
notice  of  appeal  and  bond  are  flied,  but  no 
affidavit  as  required  by  Rev.  Laws  1910, 
8  6503,  it  was  held  that  such  affidavit  filed 
by  an  applicant  for  appeal  from  the  deci- 
sion of  the  county  court  ordering  a  guard- 
ian's sale  of  land  is  a  prcrequli^lte  to  tbe 
granting  of  an  appeal,  and  essential,  not  only 
to  the  Jurisdiction  of  the  court  allowing  it 
but  to  confer  Jurisdiction'  thereof  on  the  dis- 
trict court 

Baker  v.  Cureton,  49  Okla.  16.  150  Pac. 
1090. 

(1916)  Where  notice  Is  given  and  bond 
executed  and  approved  for  an  appeal,  in  a 
probate  matter,  from  the  county  court  to  the 
district  court  tbe  district  court  in  without 
Jurisdiction  to  dismiss  the  appeal  until  after 
the  transcript  provided  by  Rev.  X^ws  1910, 


8  6513,  has  been  transmitted  to  tbe  clerk 
of  the  district  court  to  be  filed  In  his  ofllce. 
In  re  Folsom's  Estate,  67  Okla.  70,  159 
Pac.  751. 

(1916)  Where  the  appellant  In  an  appeal, 
in  a  probate  matter,  from  the  county  court 
-to  the  district  court,  has  neglected  to  have 
the  transcript  provided  by  Rev.  Laws  1910, 
S  6513,  timely  transmitted  to  the  clerk  of 
the  district  court  the  appellee  may  invoke 
the  remedy  provided  by  Rev.  Laws  1910; 
S  6516.  to  have  such  transcript  transmitted  to 
the  clerk  of  the  district  court  of  such  ap- 
peal 

In  re  Folsom's  E^state,  57  Okla.  79,  159 
Pac.  761. 

(1918)  The  right  of  an  appeal  from  the 
county  court  to  the  district  court  in  a  pro- 
bate proceeding,  being  purely  statutory,  must 
be  enjoyed  by  a  strict  compliance  with  the 
provisions  of  the  statute  that  governs  the 
right. 

Adair  v.  Montgomery,  74  Okla.  — ,  176 
Pac  OIL 

(1918)  Before  the  district  court  can  bear 
and  determine  a  cause  appealed  from  the 
county  court  In  a  probate  proceeding,  its 
appellate  Jurisdiction  must  be  Invoked  by  a 
strict  compliance  with  the  reQuirements  of 
tbe  statute  regulating  such  appeals. 

Adair  v.  Montgomery,  74  Okla.  — .  176 
Pac.  911. 

(1018)  In  action  in  county  court  under 
Rev.  Laws  1910,  U  5287,  5269,  to  vacate 
an  order  made  in  the  exercise  of  Its  probate 
jurisdiction  In  distributing  an  estate,  an  ap- 
peal lies  to  the  district  court  under  Const, 
11  rt  7,  8  16. 

Southwestern  Surety  Ins.  Co.  v.  King.  68 
Okla.  — ,  174  Pac.  264. 

(1918)  Tbe  orders  and  decree  of  the 
probate  court  are  not  required  to  recite  the 
existence  of  facts  or  the  performance  of  acts 
upon  which  its  Jurisdiction  depends,  and  the 
failure  to  recite  such  jurisdiction  does  not 
raise  a  presumption  that  such  facts  do  not 
exist 

Cooper  v.  Newcomb,  73  Okla.  — .  174 
Pac.  102& 

(1918)  In  probate  matters,  where  an  ap- 
peal is  taken  from  the  county  court  to  the 
district  court  on  question  of  fact,  or  on 
questions  of  both  law  and  fact  the  trial  In 
the  district  court  must  be  de  novo,  and  shall 
be  conducted  in  tbe  same  manner  as  if  the 
case  and  iiroceodings  had  lawfully  origi- 
nated In  that  court;  and  such  ai^llate 
court  has  the  same  power  to  decide  the 
questions  of  fiict  which  the  coun^  court  or 
Judge  had,  and  it  may,  in  its  discretion,  as 
in  suits  in  chancery,  and  with  like  efEect, 
make  an  order  for  a  trial  by  Jury  of  any  or 
all  of  the  material  questions  of  fact  arising 
upon  the  is«ue  between  the  parties,  pro- 
vided that  where  an  order  to  try  the  ques- 
tion of  fact  to  the  Jury  is  made,  such  order 
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most  state  distinctly  and  plainly  the  ques- 
tions of  fact  to  be  tried,  and  ou  appeal  to 
tbe  Supreme  Court  from  tlie  Judgment  of  the 
district  court  in  probate  matters  the  entire 
record  will  be  examined,  and  the  Supreme 
Court  will  render,  or  cause  to  be  rendered, 
such  Judgment  as  should  have  been  entered 
on  the  trial  of  tbe  case. 

Tilnian  t.  Tilmnii,  74  Okla.  — ,  177  Pac. 
658. 

(1010)  County  courts  in  this  state  have 
foil  control  and  Jurisdiction  of  all  probate 
matters,  and  may  at  any  time  prior  to  the 
majority  of  a  minor  whose  estate  Is  Involved 
in  any  proceeding  In  said  courts,  upon  proper 
notice  and  for  sufficient  legal  grounds,  modify 
or  vacate  any  order  or  Judgment  made  by 
said  court  in  said  proceeding. 

In  re  Jolinson,  72  Okla.  — ,  179  Pac. 
605. 

(1019)  County  courts  have  full  control 
and  Jurlbdlction  of  all  minors'  estates,  and 
until  the  minor  becomes  of  age  all  Judgments 
and  orders  sleep  in  the  bosom  of  the  court, 
and  may  be  modifled,  vacated,  or  set  aside 
daring  such  time,  upon  proper  notice  and  for 
good  cause  shown. 

Tucker  t.  Leonard,  7G  Okla.  17,  183  Pac. 
907. 

(1921)  On  appeal  from  tbe  county  court 
to  tbe  district  court,  questions  of  law  and 
fact  In  gnardianship  proceedings  may  be 
tried  de  novo. 

Id  re  I^wls*  Estate,  81  Okla.  240,  190 
Pac.  841. 


VI.  COURTS  OF  APPELLATE  JUBIS- 
DICTION. 

(A)   GROCXDS  OF  .TURISDICTION  IN 
GENERAL. 

S  96.    Constitutional  and  statntory  provisiona. 

(190S)  Tbe  provisions  of  Const,  art  7, 
S  2.  reliiting  to  the  Jurisdiction  of  the  Su- 
preme Court  and  giving  it  general  supervi- 
sion and  control  over  all  inferior  courts 
place  the  Supreme  Court  in  the  same  rela- 
tion to  tbe  inferior  courts  of  the  state  as 
the  conrt  of  King's  Bench  bore  to  the  in- 
ferior courts  of  England  under  tbe  common 
law. 

&tatney  v.  King,  20  Okhi.  22,  98  Pac. 
737. 

(1908)  T'nder  Wilson's  Rev.  &  Ann.  Stat 
1903.  IS  5588,  5580.  providing  that  Imme- 
diately after  a  conviction  requiring  a  Judg- 
ment of  death,  there  shall  be  transmitted  to 
the  governor  a  statement  of  the  conviction 
and  Judgment,  and  of  the  conviction  and 
Judgment,  and  of  tbe  testimony  given  at  tbe 
trial  and  that  the  governor  may  thereupon 
require  the  opinion  of  the  Judges  of  tbe  Su- 
preme Court,  or  any  of  them,  upon  tbe  state- 
ment so  furnished;  where  such  statement  is 
anbmitted  to  tlie  court  for  an  opinion,  tlie 
case  la  not  in  the  Supreme  Conrt  ss  a  snit 


upon  which  the  Judgment  may  be  affirmed 

or  reversed. 

State  V.  Johnson,  1  Okla.  C!r.  164.  96 
Pac.  26. 

S  97.  Superrisory  jnritdietioiL 

(1916)  By  Const,  art  7,  I  2  (WllUama' 
Ann.  Const.  S  187),  the  Suineme  Conrt  Is 
given  Jurisdiction  to  exercise  a  general  su- 
perintending control  over  all  Inferior  courts 

and  all  commissions  and  boards  created  by 
law,  and  this  jurisdiction  Is  a  separate  and 
distinct  grant  from  its  appellate  jurisdiction. 
State  exi  rel.  Freellng  T.  Klght,  49  Okla. 

202,  152  Phc.  362. 

(1921)  The  action  of  a  county  court  of 
this  state  In  approving  a  conveyance  of  a 
full-blood  Indian  heir  to  lands  inherited 
such  Indian  from  a  member  of  the  tribe, 
which  conveyance  was  required  by  Act  Cong. 
May  27,  190S,  S  9,  to  be  approved  by  the 
county  conrt,  is  not  Judicial  in  its  nature, 
nor  the  exercise  of  any  Judicial  function, 
Ilnddock  v.  Johnson,  80  Okla.  WO,  194 
Pac.  1077. 

(1921)  Const.,  art.  1,  8  2,  which  grants 
to  the  Supreme  Court  general  supervision 
control  over  Inferior  courts,  and  all  commis- 
sions and  boards  created  by  law,  refers  to 
inferior  courts  when  exercising  Judicial  func- 
tions, and  when  bearint;  and  determining 
matters  before  said  courts  from  which  an 
appeal  may  be  taken  or  to  which  writs  of 
certiorari  or  other  like  writs  may  lie. 

Haddock  t.  Johnson.  80  Okla.  2S0,  194 
Pac.  1077. 

S  98.  Jnrisdictioii  ancillary  or  inddflntal  to 
appellate  powers. 

(1908)  The  Supreme  Court  of  Oklahoma 
has  power,  under  Emibllng  Act,  9§  18,  21 
(Act  June  16,  1906,  eh.  3335,  34  Stat  277), 
and  the  Constitution  of  the  state,  to  overrule 
an  erroneous  decision  of  the  Supreme  Court 
of  the  territory. 

Frirk  Co.  v.  Oats,  20  Okla.  478.  94  Pac. 
682. 

(1900)  In  detenuinli^  whether  or  not 
the  order  of  the  corporation  commission  is 
reasonable  nnd  just,  tbe  Supreme  Court  is 
not  restricted  to  the  rule  that  the  regulation 
or  order  complained  of  is  a  taking  of  pcop- 
erty  without  due  process  of  law. 

Atchison.  T.  A  S.  F.  Ry.  Co.  v.  State,  23 
Okta.  510,  101  Pac.  262. 

(1909)  In  reviewing  an  order  of  tbe  rail- 
road commission  requiring  a  transportation 
company  to  establish  and  maintain  a  flag 
station,  the  Supreme  Court  will  determine 
whether  or  not  the  flndings  of  the  conmils- 
sion  are  correct  and  the  order  based  thereon 
Is  reasonable  and  just,  and  supported  by  the 
prima  facie  presumption  in  favor  of  the  same. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  State,  23 
Okla.  510,  101  Pac.  262. 

9  99.  Original  jurisdiction  in  generaL 

(1908)  Under  Bunn's  Const,  {  170,  the 
Supreme  Court  has  no  original  Jurisdiction 
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to  iRSue  writs  of  Injunction  wbere  tbe  relief 
prayed  is  purely  in  Junctional. 

State  V.  Kenner.  21  Okla.  817,  97  Pac. 
258. 

(1908)  An  appeal  from  the  mayor's  court 
of  an  incorporated  town  or  city  In  the  In- 
dian Territory  could  be  taken  to  tbe  United 
States  court  for  the  district  In  wlilcli  the 
mayor's  court  was  situated. 

Baber  v.  Marcum  &  Toonier,  22  Olcla.  21, 
97  Pac  572. 

(1908)  Where,  uiwn  appeal  to  tbe  Court 
of  Appeals  of  the  Indian  Territory,  rulings 
of  the  trial  court,  to  whcih  exceptions  were 
properly  reserved,  in  conformity  with  rule 
3  of  the  Court  of  Appeals,  were  assigned  as 
error,  Aeld  error  for  the  Court  of  Appeals 
to  refuse  to  consider  them  because  they 
were  not  set  out  In  sufficient  detail  In  the 
motlfm  for  new  trial. 

MisaonrI,  K.  &  T.  Ry.  Co.  v.  Wllholt.  1«0 
Fed.  440. 

(1909)  Where  the  original  Jurlsillctlan 
of  the  Supreme  Court  is  invoked,  leave  to 
proceed  must  be  first  obtained  from  the  court 
Itself. 

State  ex  rel.  West  v.  Cobh.  24  Okla.  6G2, 
104  Pac.  381. 

(1900)  The  only  way  tliat  the  Suirt-eme 
Court  may  review  the  tax«tion  of  costs  be- 
low Is  on  appeal  by  a  bill  of  exceiitions  or 
case-made. 

Bruner  v.  Kansas  MolUie  Plow  Co.,  24 
Okla.  158,  103  Pac.  673. 

(1910)  The  Schedule  to  tbe  Coast..  S  3S. 
does  not  confer  upon  tbe  Suiireme  Court 
original  Jurisdiction  of  an  action  by  an 
Individual  holding  a  Judgment  b<md  against 
one  of  the  old  counties  of  the  teiTltory  of 
Oklahoma,  to  obtain  npon  the  bond  judgment 
against  the  new  counties  created  In  whole 
or  in  part  out  of  such  old  oountv.  or  to 
obtain  an  order  decreeing  what  jwrtiou  of 
the  liability  each  county  shall  pay. 

Seay  v.  Board  of  Conirs.  of  Ellis  Coun- 
ty, 27  Okla.  515,  112  Pac.  1033. 

The  Criminal  Court  of  .appeals  has  Juris- 
diction of  appeal  in  pronecutious  for  the 
removal  of  olficers. 

(1911)  OBryan  v.  State,  4  Okla.  Cr. 
636,  112  Pac.  7«3;  (1911)  State  v. 
Alexander,  4  Okla.  Cr.  37«,  111  Pac. 

on."). 

(Iftll)  Under  the  provisions  of  Sess.  Laws 
lOW-OS,  ch.  31.  art.  4,  S  16.  p.  .'ts.-i.  confer- 
ring on  the  Supreme  Court  exclusive  original 
Jurisdiction  over  controversies  arising  in 
county  seat  contests,  tlie  Supreme  Court  has 
inherent  authority  to  appoint  a  referee  with 
power  to  hear  the  case  and  report  the  evi- 
dence with  bis  findings  of  fact  and  conclu- 
slona  of  law,  tbe  report  thus  made  to  be 
glT^  every  reasonable  presumption  of  being 
correct. 

Town  of  Grove  v.  Haskell,  31  Okla.  77. 
116  Pac.  805. 


(1913)  It  is  the  duty  of  the  Criminal 
Court  of  Apiieals  to  see  that  a  uniform  sys- 
tem of  criminal  Jurisprudence  Is  followed  in 
Oklahoma. 

State  ex  rel.  Tucker  v.  Davis,  9  Okla. 
Cr.  94,  130  Pac.  962. 

(1915)  The  only  questions  properly*  de- 
terminable by  tbe  Supreme  Court  in  the  ex- 
ercise of  the  exclusive  and  original  Jurisdic- 
tion conferred  by  Act  March  11,  1915  (Laws 
1915,  ch.  107,  art.  2,  subd.  A),  §  1.  are  those 
instituted  to  determine  the  validity  of  the 
act,  and  not  those  that  may  arise  in  the 
administration  of  the  law,  or  that  concern 
tbe  application  or  distribution  of  tbe  reve- 
nues collected. 

In  re  Gross  Production  Tax  of  Wolver- 
ine Oil  Co..  53  Okla.  24.  154  Pac.  3f{2. 

{ 100.  lasnance   of  prerogative  or  remedial 
writ*. 

(19(18)    The  Supreme  Court,  under  Const, 
art.  7,  §  2  (Buun's  ed.  S  170),  has  power  to 
issue  tile  common-law  writ  of  certiorari. 
Baker  v.  Xewton,  22  Okla.  658,  98  Pac. 
931. 

(1905))  Application  by  an  Insurance  com- 
pany for  mandamus  against  the  state  insur- 
ance commissioner  for  issuance  of  permit  to 
do  business  In  tbe  state  Is  not  within  the 
original  Jurisdiction  of  Supreme  Conrt. 

The  Homesteaders  v.  McConibs,  24  Okla. 
201,  103  Pac.  Oni. 

(1!KH))  Where  in  an  original  action  In 
<[U0  warranto,  It  appears  that  an  Issue  of 
fact  is  Involved,  the  action  will  be  dismissed 
as  no  itower  exists  in  the  Supreme  Court  for 
tbe  summoning  of  a  iury,  or  sending  the 
action  elsewhere. 

State  ex  rel.  West  v.  Cubb.  24  Okla.  662. 
104  Pac.  361. 

(1910)  The  Criminal  Court  of  Ainieals 
has  Jurl8<Iiction  and  power  to  Issue  the  writ 
of  iiiandamuK,  directed  to  an  inferior  court, 
in  the  exercise  or  in  aid  of  Its  apiwUate  au- 
thority, where  the  same  is  a  proi)er  proceed- 
ing in  a  criminal  case. 

State  ex  rel.  Eubauks  v.  Cole,  District 
Judge.  4  Okla.  Cr.  25,  109  Pac.  730. 

(1910)  A  mandamus  to  an  officer  Is  said 
to  be  the  exercise  of  original  Jurisdiction,  but 
a  mandamus  to  an  inferior  court  is  In  the 
nature  of  apiwllate  Jurisdiction. 

State  ex  rel.  Eulmnka  v.  Cole.  District 
Judge,  4  Okla.  Cr.  25,  100  Pac.  736. 

(1910)  Where  an  action  was  originally 
instituted  In  the  Supreme  Court  by  M.,  a 
<iualifled  elector  and  taxpayer  in  the  county 
of  O..  and  also  a  member  of  the  county  ele**- 
tion  board  of  »iid  countj",  for  a  writ  of  cer- 
tiorari to  Issue  to  tbe  state  election  board 
and  also  the  county  election  board  of  said 
county  directing  said  state  election  board  to 
certify  to  thta  court  a  record  of  all  proceed- 
ings bad  with  reference  to  the  realgnatlon 
of  P.  as  a  member  thereof  and  the  appoint- 
ment of  M.  In  his  stead,  and  that  the  pre- 
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tended  appointment  of  M.  lye  set  nstde  and 
held  for  naught;  and  further  that  a  writ 
to  the  county  election  board  of  O.  county 
be  issued  directing  said  board  to  certify  to 
this  court  a  record  of  all  proceedings  had 
by  S.  as  a  member  thereof  un  or  before 
September  8,  1910,  and  that  all  proceedings 
had  by  them  be  set  Hslde.  vacated,  and  held 
for  naught.  It  was  held  that  this  court  has 
not  original  Jurisdiction  of  such  action. 
Montgomery  t.  State  Election  Bounl,  21 
Okla.  321.  Ill  Pao.  447. 

(1911)  The  Criminal  Court  of  Apiwals 
haTing  l)een  rapecialiy  created  for  the  adjudi- 
cation on  appeal  of  all  matters  involving 
criminal  offensea,  and  having  Jurisdiction,  by 
uieona  of  prohibition,  as  well  as  the  exclu- 
sive Jurisdiction  on  a[^)eal.  to  determine  the 
question  as  to  the  Jurisdiction  of  the  munic- 
ipal court  of  McAlester  over  the  olTeuse  of 
selling  intoxicating  liquors  contrary  to  un 
ordinance  of  such  uiuuit;i|>al)ty.  and  having 
held  In  favor  of  such  jurisdiction,  such  hold- 
ing, being  ut  least  persuasive  and  supixtrted 
liy  authority,  is  followed  by  the  Suprfuie 
Conrt 

Herndon  v,  Hammond,  '2ii  Olcln.  Ulti,  115 
Pac.  775. 

(lltll>  Quo  warranto  lu  the  Supreme 
Court,  broufibt  by  a  private  relator  contest- 
ing the  right  of  respondent  to  the  olDce  of 
county  judge,  will  be  dismissed  where  there 
has  been  no  showing  that  the  relief  deumnd- 
ed  could  ont  be  secured  by  an  action  in  the 
district  court  of  the  district  in  whieh  the 
county  lies. 

smith  V.  Hall.  38  Okla.  435.  114  Pac.  QOS. 

(10n>  The  Criminal  Court  of  Appeals 
has  jurisdiction  and  power  to  Issue  a  writ 
of  mandamus,  directed  to  an  inferior  court, 
in  the  exercise  or  in  aid  of  its  apiiellate 
authority,  where  the  same  Is  a  proiHT  pro- 
ceeding in  a  criminal  case. 

Mci^  V.  Gnibam.  G  Ukla.  Cr.  107,  11^ 
Pac.  IQO. 

(Iftll)    A  mandamus  to  an  inferior  court 
to  direct  its  action  In  the  course  of  justice 
is  an  exercise  of  appellate  jurisdiction. 
Brown  v.  State.  0  Okla.  Cr.  442,  11!>  Pac. 
447. 

<1911)  L'nder  the  Constitution  and  stat- 
utes conferrine  exclusive  appellate  Jurisdic- 
tion on  tlie  Criminal  l^omt  of  ApiieaU  in 
uU  criminal  cases,  to  lie  exercised  in  the 
manner  prescrilwd  by  law,  and  Snyder's  Stat. 
I  a)lC.  providlmt  that,  umm  tlie  refussil  of 
a  judge  In  a  criminal  case  to  certify  to  his 
disqualilicatlou,  '*iippllcution  may  l>e  made 
to  the  proper  tribunal  for  mandamus,  re- 
quiring him  so  tc  do,"  the  Criminal  Court 
of  Api>oal8  has  exclusive  jurisdiction  to  Is- 
sue the  writ  of  mandamus  to  an  Inferior 
court  In  proceedings  to  disqualify  the  pre- 
siding j>idge  in  n  criminal  case,  nnd  tlint 
tbe  district  courts  and  the  Supreme  Court 
on  aptwal  therefrom  are  without  Jurisdic- 


tion to  allow  a  writ  of  mandamus  for  a 
change  of  Judge  in  a  criminal  case. 

Brown  V.  State,  e  Okla.  Cr.  442. 119  Pac. 
447. 

{1912)    The  Supreme  Court  lias  original 
jurisdiction  in  nil  matters  of  habeas  corpus. 
Ex  parte  Delckman.  33  Okla.  740.  127 
Pac.  1077. 

(1!H.'»)    In  this  Jurisdiction  tbe  Supreme 
Court,  by  virtue  of  Williams'  Const.,  art.  7. 
i  '2,  is  enipowereil  to  issue  the  common-law 
writ  of  certiorari  umiffected  by  any  statute. 
Tiger  V.  Creek  County  Court,  45  Okla. 
1(11.  14ti  Pac.  !»12. 

(Iin.'i)  Under  such  Jurisdiction  of  super- 
intending control,  the  Supreme  Court  may 
Issue  a  writ  of  mandanms  to  a  county  court, 
and  to  the  Judge  thereof,  commanding  Bnch 
court  and  Judge  to  vacate  an  order  attempt- 
ing to  abrogate  the  rules  prescribed  by  tbe 
Justices  of  the  court  regulating  procedure 
in  probate  matters,  and  to  reinstate  such 
rules  and  comply  therewith  In  probate  mat- 
ters i>eiKllng  or  hereafter  begun  in  such 
court. 

State  ex  rel.  Preellng  v.  KIght,  4»  Okla. 
aoa,  152  Pac.  362. 

(101«)  By  Const,  art  7,  S  2,  the  Su- 
preme Court  has  i»ower  to  Issue  the  writ  of 
certiorari  as  It  existed  at  common  law,  aa 
an  aid  In  the  exercise  of  Its  general  super- 
intending control  over  all  inferior  courts. 
Pamienter  v.  Ray,  38  Okla.  27,  158  Pac. 
11S3. 

(1!>1T)  T'luter  lt»  general  sufierin tending 
control  of  inferior  courts,  granted  by  Will- 
Jams'  Aim.  Coust,  art  7.  9  2,  the  Supreme 
Court  will  uot  issue  to  an  inferior  court  a 
niandatorj-  order  directing  that  the  custody 
of  ti  minor  child  be  returned  tn  plalntiflCs  In  a 
habeiis  cor|>us  proceeding,  iiending  appeal 
from  n  tinal  judgment  therein  to  the  Su- 
preme Court  where  In  the  exercise  of  It-* 
discretion  such  Inferior  conrt  has  directed 
that  the  custody  of  8ai<1  child  should  he 
awarded  to  its  mother. 

Kelly  V.  Kemp,  A3  Okla.  103,  162  Pac. 

107a 

(1!H7)  Tile  deliveries  of  coumilssions  to 
notaries  public  throughout  tbe  state,  and  the 
refnsiil  of  the  secretary  of  state  to  deliver 
such  connnisslonH  to  tbe  i>ersonR  up)>o)nted 
by  the  (Jovcruor  is  publlcl  juris,  and  tbe 
Supreme  Court  will  entertain  an  original 
jirtiiin  brought  by  tl>e  state,  upon  relation 
of  the  attorney  general,  for  mandanms  dl- 
rectlne  the  secretary  to  deliver  the  com- 
missions. 

State  ex  rel.  Freeltng  v.  I.^*on,  63  Okla. 
2Kr),  105  Pnc.  410. 

(1017)  Where  the  attorney  general.  In 
:in  original  proceeding  In  the  Supreme  Court, 
fails  to  obsen-e  rule  ir>  (165  Pnc.  vlli),  the 
same  will  be  dismissed. 

State  ex  rel.  Freeling  v.  McCullough,  67 
Okla.  — ,  168  Pac.  413. 
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(1919)  The  Supreme  Court  has  power, 
under  tbe  provisions  of  Const.,  art  7,  S  2,  to 
Issue  the  common-Inw  writ  of  certiorari,  in 
cases  where  no  appe&l  or  proceeding  In  error 
lies,  to  bring  up  the  record  of  coiunils^ions 
or  boards  created  by  law  for  review  as  to 
Jurisdictional  errors  only. 

Common  Schnol  Dist  No.  32  v.  liide- 

I)eiideiit  School  Dist  Xo.  50,  75  Okla. 

70,  ISl  Pac.  93S. 

9 101.   Questions  <nibmitted  by  legislature  or 
Governor  or  other  officer. 
(1900)    An  opinion  In  response  to  a  re- 
quirement of  the  governor,  ns  authorized  by 
Snyder's  Stat.  S  mUH,  lias  not  the  force  of 
an  adjudication,  and  is  at  most  advisory. 
Opinion  of  the  Judges,  3  Okla.  Or.  315, 
la-  Pac.  0S4. 

(IIUI)  All  opinion  of  the  Criminal.  Court 
of  Apneals,  in  response  to  the  goveruor'a  re- 
quirement, as  authorized  by  Snyder's  Conip. 
Ijiws  1009.  S  y028,  upon  a  statement  show- 
ing a  conviction  requiring  Judgment  of  death, 
is  an  adviiiory  oidnlon  of  tbe  Jui1gi>s.  where 
an  appeal  has  not  been  taken  from  the  Judg- 
ment ;  tbe  scope  of  the  question  being  wheth- 
er there  has  been  nu  observation  of  ail  the 
formalities  of  law  es.<ieutial  to  the  taking 
of  human  life,  and  whether  the  trial,  con- 
\ictIon,  and  sentence  of  death  has  been  In 
accordance  with  the  law  of  the  land. 

In  re  Opinion  of  Judges,  6  Okla.  Cr.  310, 
118  Pac.  166. 

An  advisory  opinion  to  the  governor  as 
to  the  regularity  of  the  record  in  a  case 
lu  which  the  defendant  has  been  sentenced 
to  death  should  not  be  given  wlien  the  time 
for  taking  nn  apiieal  has  not  expired,  and 
when  the  defendant  bus  not  waived  his 
right  to  an  appeal. 

(1912)  In  re  Opinion  of  the  Jndges.  8 
Okla.  Or.  467.  12S  Pac.  734;  (1920) 
In  re  Opinion  of  the  Judges.  —  Okla. 
Cr.  — ,  189  I'sif.  ins. 

(1921)  An  opinion  rendered  l)y  the  Crim- 
iniil  Court  of  Appeals  in  vesfionsp  to  a  re- 
<iuest  of  the  governor,  as  authorized  i)y  Rev. 
Laws  1910,  §  5!Kil),  is  advisory  only.  An 
adjudication  of  tbe  matters  involved  can 
not  be  made  until  tbe  case  is  loilsed  in  tlie 
Criminal  Court  of  Appeals  on  apjieal. 

In  re  Opinion  of  the  Judges,  —  Okla.  Cr. 
— ,  1H5  Pac.  U% 

(1921)  The  questions  presented  to  the 
Judges  when  called  upon  for  an  advisory 
opinion  In  capital  eases  where  there  has  been 
no  appeal  and  the  death  iH?nalty  h;is  not 
been  assessed  are :  lias  there  been  an  ob- 
servance of  all  the  formalities  of  law  essen- 
tia) to  the  taking  of  human  life,  or  has  the 
trial,  conviction  and  sentence  of  death  been 
In  accordance  with  tbe  law  of  the  land? 
In  re  Opinion  of  the  Jndfies.  —  Okla. 
Cr.  — .  195  Pac.  146. 

3  102.    Procedure  in  general. 

(1909)  Tlie  Criminal  Court  of  Apiwals, 
having  oil  authority  to  review  on  error  or 


appeal,  the  Judgments  of  the  district  and 
county  courts  of  the  state  in  civil  actions, 
will  not  review  on  habeas  corpus  the  legalli? 
of  the  detention  of  a  party  to  a  civil  action, 
who  has  been  committed  for  a  contempt  of 
court,  arising  in  said  cause,  where  tbe  peti- 
tioner avers  that  be  was  denied  the  right 
of  ap])eal,  as  such  matters  are  properly  with- 
in the  Jurlsilietion  of  the  Supreme  Court  in 
the  e.\erL'ise  of  its  appellate  jurisdiction  In 
(.ivii  ra^v^,  and  its  general  sui)erintendlng 
eontroi  over  all  inferior  courts. 

Kx  iKirte  Fowler,  3  Okla.  Cr.  106,  105 
Pac.  ISO. 

(1918)  Where  the  relators  in  an  original 
action  In  the  Supreme  Court  fail  to  file  briefe 
in  compliance  with  the  rules  governing  same, 
the  cause  will  be  dismissed. 

State  ex  rel.  Union  State  Bank  of  Shaw- 
nee V.  Linu,  71  Okla.  — ,  ITO  Pac.  224. 

(1919)  To  confer  jurisdiction  upon  the 
Sui)reme  Court  of  a  proceeding  to  review 
a  judgment  or  final  order  of  tbe  district 
court,  the  iiIaintifT  in  error  must,  within  six 
months  from  the  rendition  of  the  judgment 
or  order  complained  of,  file  with  the  clerk 
of  tbo  Supreme  Court  a  petition  in  error,  to 
which  shall  lie  attached  tbe  original  case- 
made  filed  in  the  court  below,  or  a  certified 
transcript  of  the  record  of  such  court.  Uev. 
I^ws  1010,  8  5240. 

Ituel  v.  American  Indemnity  Gb.,  72 
Okla.  — ,  178  Pac.  8S4. 

(B)  COURTS  or.  PARTICUI^R  STATES. 

S  103.  JnriBdicUon  of  Supreme  Court. 

(1911)  The  Supreme  Court  has  no  appel- 
late Jurisdiction  to  review  an  order  of  con- 
viction In  a  eonteiupt  proceeding. 

Siuylhe  v.  Smythe,  28  Okla.  266,  114 

Pac.  257. 

(1911)  The  Supreme  Court  is  without 
jurisdiction  to  review,  upon  appeal  thereto, 
an  order  or  judgment  of  a  county  court,  made 
in  an  a|>i)oal  to  such  court  from  an  order 
of  the  county  equalizatiou  boani. 

Board  of  Comrs.  of  Kingfisher  County 
V.  Guarantee  State  Bank,  27  Okla.  730, 
117  Pac.  210. 

(toil)  Act  approved  May  29,  1908,  8  3, 
entitle<l  "An  act  providing  for  the  punish- 
ment of  any  corporation,  person,  or  firm  for 
contempt  for  violation  of  any  order  or  re- 
quirement of  the  t'orporntlon  ronimission" 
(Scss.  r.aws  1907-08,  p.  22.S).  allows  an  ap- 
I'cal  to  tbe  Supreme  Court  by  any  iierson, 
firm,  or  coriioration  adjudged  guilty  of  con- 
tempt by  the  corjwration  commission  for  the 
violation  of  its  orders. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  State, 
31  Okla.  43,  119  Pac.  961. 

(1911 )  Sess.  Laws  1907-08,  p.  22S.  was  not 
reiiealed  by  act  of  the  legislature,  entitled 
"An  aet  creating  a  Criminal  Court  of  Ap- 
peals and  defining  tbe  Jurisdiction  of  said 
court"  (Sess.  Laws  1907-OS,  p.  291).  nor  1^ 
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act  of  March  2,  1909,  aitltled,  "An  act  per- 
petuuting  the  Court  of  Criminal  Appeala," 
etc,    (Sess.  Laws  1909.  p.  170.) 

Atchison,  T.  &  S.  F,  Ey.  Co.  v.  State,  31 
Okla.  43,  119  Pac.  961. 

(1911)  The  Supreme  Court  is  without 
Jurisdiction  to  review  ou  appeal  an  order 
of  the  corporation  commission  prescribing  a 
schedule  of  rates  to  be  dmrgcd  tiy  a  g»s 
company  for  gas  it  distributes  to  its  patrons. 

Shawnee  Gas  &  Electric  Co.  v.  State, 
ex  rel.  Sliawnee  Citv  Wnterworlis,  31 
OlEla.  505,  122  Pac.  222. 

The  Supreme  Court  is  without  Jurisdic- 
tion to  review  on  appeal  thereto  nn  order 
or  Judgment  of  a  county  court  made  In  an 
appeal  to  such  court  from  a  decision  and 
order  of  a  county  treasurer,  assessing  prop- 
erty for  taxation  alleged  to  have  been  un- 
lawfully omitted  from  the  tax  returns  for 
certain  years. 

(1912)  State  v.  (hawthorns  instate.  31 
Olcla.  G(iO,  122  Pac.  522;  {l!>ir,)  Me- 
Alester  Trust  Co.  v.  \Vat.'<on,  40  Okln. 
607,  1-16  Pac.  58U;  <1915)  Thompson  & 
Co.  v.  Bond,  47  Okla.  743,  149  Pac. 
1098. 

(1912)  The  Supreme  Court  has  no  oripi- 
nal  Jarisdlction  to  restrain  the  adjutant  gen- 
eral of  this  state  from  interfering  with  the 
county  officers  of  Jay  county  In  the  location 
of  their  ofBces  and  the  paraphernalia  of 
their  offices  in  any  particular  building  In  Jay 
connty. 

Fluke  V.  Canton,  31  Okla.  718,  123  Pac. 
1049. 

(1912)  An  appeal  lies  to  tbc  Supreme 
Court  from  the  Judgment  of  ii  district  court 
in  a  case  appealed  to  it  from  a  decision  of 
a  tjoard  of  county  commissioners. 

Garvin  County  v.  Lindsay  Bridge  Co., 
32  Okla.  784,  124  Pac.  324. 

(1012)  Except  In  cases  of  habeas  corpus 
ami  other  special  prot-eetliiigs  authorized  by 
statute,  tbe  Jurisdiction  of  tlie  Criminal 
Couit  of  Appeals  is  appellate  only. 

Crump  V.  State,  7  Okla.  Cr.  535,  124 
Pac.  632. 

(1912)  rnder  the  Constitution  (art.  7. 
I  2>  and  the  sbitnte  (Snyder's  Stat.  §g 
1916,  1017),  tbe  Criminal  Court  of  Appeals 
has  exclusive  Jurisdiction  to  review  and  cor- 
rect proceedings  of  Inferior  courts  In  crim- 
inal cases;  and  neither  the  Constitution  nor 
tbe  statute  has  conferred  on  such  court  Juris- 
diction to  review  remedial  proceedings  as 
for  a  contempt. 

FTathers  v.  State,  7  Okla.  Cr.  668,  125 
Pac.  902. 

(1912)  Tnder  the  provisions  of  the  En- 
abling Act  (Act  June  16,  190B.  ch.  3H;J5.  S4 
Stat.  267),  as  amended  by  Act  March  4,  1907, 
ch.  2911,  34  Stat  1286,  the  state  of  Okla- 
homa became  subrogated  to  all  rights,  powers 
and  privileges  of  the  United  States  in  all 
cases  that  were  properly  transferred  from 
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the  United  States  Courts  of  the  Indian  Ter- 
ritory to  tbe  courts  of  the  state  of  Oltla- 
homa,  and  especially  to  the  rights  of  the 
original  obligee  in  criminal  ai/i)earance  bonds. 
Southern  Surety  Co.  v.  State,  34  Okla. 
781,  127  Pac.  409. 

(1013)  Under  the  Const,  ai-t  7,  §  2 
(Williams'  Const.,  §  1ST),  an<l  tbe  statute 
(Snyder's  Stat.  U  1916,  1917).  tbe  Crim- 
inal Court  of  Appeals  has  exclusive  api)el- 
late  JuriiMiiftion  in  crlminnl  cases ;  and  a 
proeee<iing  and  judgment  for  oriuiinuJ  con- 
tempt is  reviewable  on  apiieal  to  tbe  Crim- 
inal Court  of  Api)eals. 

Burnett  v.  State,  S  Okla.  Cr.  639,  129 
Pac.  1110. 

(1915)  An  action  In  the  county  court  un- 
der Stat.  1N93,  H  4464,  4466  (Uev.  Laws 
1910,  §S  5267,  5269),  to  vacate  an  order  made 
in  the  exercise  of  the  probate  Jurisdiction  of 
said  court  distributing  an  estate,  Is  a  case 
arising  under  the  ])robale  Jurisdiction  of 
said  couit,  and  in  such  case  an  api«al  lies 
to  the  district  court  under  Const  art  7, 
§  Ifi  (Williams'  Const.  §  201). 

Gray  v.  McKnlght  50  Okln.  73.  150  Pac 
1046. 

(1015)  The  term  "civil  cases,"  as  used 
in  Const,  art.  7,  8  15,  docs  not  include  any 
case  arising  under  the  iirobate  jurisdiction 
of  the  county  court. 

iimy  v.  McKDight,  50  Okla.  73,  150  Pac. 
11  MO. 

(11120)  There  is  no  provision  of  law  pro- 
vidinfi  for  an  appeal  direct  to  the  Supreme 
Court  fi-oni  the  action  of  a  county  court  in 
approving  a  deed  of  a  full-blood  Ci-eek  In- 
dian to  liis  inherited  land  pursuant  to  the 
act  of  Congress, 

In  re  Coachman's  Estate,  77  Okla.  185, 
187  Pac.  405. 

(1921)  An  appeal  will  n»t  Ue  from  an 
action  of  tbe  county  court  In  approving  or 
disar'proviug  a  conveyance  of  a  full-blood 
Indian  heir  pursuant  to  the  act  of  Congress 
of  May  27.  1008. 

Haddock  V.  Johnf>on,  SO  Okla.  250,  IM  . 

Pac.  ion. 

VII.  UNITED  STATES  COURTS. 

(A)  JIUIISDICTIOX  AND  POWEIiS  IX 
GEXEllAL. 

8  104.  Nature  and  sonrce  of  jurisdiction. 

(1S93)  The  courts  of  a  territory  are  fed- 
eral courts  in  the  restricted  sense  that  they 
are  created  or  authorized  by  federal  stat- 
utes, and  derive  no  powers  from  their  own 
loRlsIative  acts,  except  such  as  are  author^ 
izt^d  by  the  federal  Constitution  or  laws. 
Bradford  v.  Territory  ex  rel.  Woods,  1 
Okla.  3G6,  .34  Pac.  66. 

8  105.   Scope  and  extent  of  judicial  power  of 
United  Statet. 

(1908)  Offenses  of  such  character  that  If 
the  Jurisdiction  does  not  depend  upon  the 
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fact  of  their  having  been  committed  within 
the  territory,  but  would  be  cognizable  in  the 
federal  court  evm  if  the  territory  had  been 
erected  into  a  state  prior  to  the  commissioii 
of  the  offenses,  are  still  eosnlKable  in  tbe 
federal  courts. 

Higgins  V.  Brown,  1  Okla.  Or.  :W.  20 
Okln.  SrM.  04  Pac.  703. 

(lIKtS)  Tlio  iiitciitioii  of  Congress  in  pro- 
vidiiiK  for  the  tniawfer  of  <-aKt's  i)cuilliiK  in 
tlie  territorial  courts  of  Oliltihoiiui  nnd  thv 
courts  of  the  L'nited  States  in  tlie  Imllan 
Territorj'  at  the  time  of  the  admission  of 
Oltlaboma  Into  the  Union,  was  that  each 
should  be  construed  as  if  the  state  govem- 
iQeut  existed  at  tlie  time  of  the  oomralssion 
of  the  alleged  offenseH,  and  If  under  such  ctr- 
eanistauces  they  wouhl  l>e  cognizable  in  tlie 
federal  courtH  they  sliould  be  transferred 
to  such  courts,  otherwise  they  should  l>e 
prosecuted  in  the  state  courts. 

Higgina  V.  Brown,  I  Okla.  C'r,  33. 
Okla.  355,  J«  Pac.  708. 

i  106.   Power  of  CongresB  to  create  conrto  and 
confer  jurisdiction. 

(11)10)  The  judicial  power  granted  by 
U.  S.  Const.,  art.  3,  H  1,  2,  extends  to  the 
trial  of  "all  cases  in  law  and  equity,  aris- 
ing under  this  Constitution,"  and  the  other 
nine  classes  of  ^.-iises  named  lit  §  2,  hut 
Congress  is  not  prohibited  from  conferring 
■Judicial  power  uiwn  other  courts  or  agen- 
cies as  to  cases  nut  covered  by  the  classes 
specified  in  said  section  where  the  exercise 
of  such  power  is  deemed  necossai-j'  and  ctm- 
vmient  iu  the  execution  of  the  authority 
granted  to  it  by  the  Constitution. 

In  re  Jessie's  Heirs.  25!»  Fwl.  (iSU. 

(1910)  Tlie  authority  granted  territoriiil 
courts  to  hear  and  determine  controversies 
ariaiug  in  such  territory  Is  Judicial  power, 
hut  not  by  virtue  of  I'.  S.  Const,  art.  3, 
8S  1.  2. 

In  re  Jessie's  Heirs.  2S9  Fed.  004. 

(1910)  Under  the  grant  to  Congress  of 
power  "to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  terri- 
tory or  other  proi>erty  Iwlonging  to  Uiiiteil 
States,"  (V.  S.  Const,  art.  4,  H  3,  cl.  2).  it 
may  create  territorial  courts  and  confer  uiion 
them  Judicial  i>owcr;  the  estahlislirnent  of 
such  court  and  the  conferring  of  such  au- 
thority being  Hiipropriate  means  to  the  ex- 
ercise of  the  po%ver  to  make  needful  rules 
respecting  such  territory. 

In  re  Jessie's  Heirs,  250  Feil.  004. 

1 107.  Powers  of  state  lesisUture  as  to  United 
States  courts. 

(1900)  A  state  statute  which  attemjits 
to  abridge  the  right  of  a  person  to  resort  to 
the  federal  courts  or  to  prevent  the  exercise 
of  the  right  of  removal  of  the  cause  from  the 
state  to  the  federal  court,  is  laralid  as  vio- 
lating a  right  guaranteed  by  the  federal 
Constitution  and  statutea 

St.  Louis  &  9.  P.  R.  Co.  V.  Cross.  171 
Fed.  480. 


(1011)  If  a  suit  Is  one  over  which  the 
United  States  Circuit  Conrt  sitting  in  equity 
has  Jurisdiction  by  virtue  of  the  Constitu- 
tion and  laws  of  the  United  States,  and  ac- 
corrllug  to  tbe  general  principles  governing 
equity  Jurisdiction,  the  iMwer  to  issue  an 
injunction  against  said  officers  to  prevent 
the  collection  of  alleged  illegal  taxes.  Is  not 
rcMtrlcted  by  a  state  statute  which  applies 
only  to  injunctions  which  issue  out  of  sniil 
<-oiirts. 

Western  Union  Tel.  Co.  v.  Trapp,  1S4; 
Fed.  114. 

9  108.   Jurisdiction  conferred  on  United  States 
courts  in  general. 

(100<i)  Tjiiteil  States  courts  In  the  terri- 
tories and  the  .'^npreme  Court,  hi  reviewing 
their  decisions,  do  not  exewise  the  Judlchil 
iKiwer  Binute<l  by  art.  3,  but  a  JurlsdictloQ 
conferreil  uiwn  them  by  the  legislative  de- 
partment of  the  government  by  virtue  of 
the  sovereignty  of  the  nation  and  the  au 
thoritj-  granted  to  Congress  by  Const,  art, 
4,  S  3.  to  disiH>se  of.  and  make  all  needful 
i*ules  and  regulntions  res[)ectlng  the  terri- 
tory belonging  to  tbe  United  States.  Judg- 
ment (liM)5)  (i  Ind.  Ter.  32,  SS  S.  W.  SOS, 
aftirmed. 

Wallace  v.  Adams,  143  Fed.  11G. 

(V.m)  X  writ  of  error  will  not  lie  to  the 
United  Stiites  Court  of  Aiipeals  in  the  In- 
dian Territory  to  revise  an  order  of  the  dis- 
trict court  setting  aside  a  Judgment  assessing 
damam-s  for  the  i)laiutiff  had  lieen  kept  out 
of  iwssession  of  certain  land  T)ending  on 
apiieal.  and  granting  a  new  trial,  though  the 
court  incunwratcd  therein  that  it  considered 
it  to  lie  without  Jurisdiction:  the  sureties 
not  having  their  day  in  court  in  such  ex 
parte  proceeding,  and  plaintiff  having  Its 
■■emetly  by  suit  on  the  bond. 

Muskogee  Land  Co.  v.  Blackburn,  20 
Okla.  803,  05  Pac.  2.'S2. 

(m2(i)     Inal>illty  of  the  Supreme  Court 
to  enf()rce  judgment  does  not  affect  Jurisdic- 
tion of  inferi(ir  federal  courts  which  can  en- 
tertain suits  for  iKirtitlon  of  Indian  lands. 
Harrison  v.  Moncravle,  204  Fed.  770. 

S  109.   Equity  jurisdiction. 

(lini)  Iteniwlies  provided  by  state  stat- 
ute In  state  courts  will  not  oust  a  federal 
(•<mrt  of  its  eipilty  jurlsiUctlon. 

Western  T'nlon  Tel.  Co.  v.  Trapp,  186 
Fed.  J 14. 

(]!)2(l)    Feder.il  Jurisdiction  In  equity  is 

like  that  of  the  high  court  of  chancery  in 

England  at  the  passage  of  the  Judiciary 

Act  of  17S0,  and  It  includes  the  adjudication 

nf  claims  of  nonresident  citizens  to  Interest 

in  estates  of  decedents. 

Harrison  v.  Moncravle,  204  Fed.  770. 

• 

SllO.  Ancillary  and  incidental  jurisdiction. 

(1010)  The  ancillary  Jurisdiction  of  a 
court  to  determine  all  questions  as  to  rights 
iu  proi>erty  of  which  It  has  taken  possession. 
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may  be  exercisetl  by  federal  courts,  though 
not  autliorized  by  atatute. 

l>arrough  v.  First  Xat.  Bank  of  Clare- 
more.  56  Okla.  047.  lIMt  Pac.  181. 

S  111.  District  in  which  mit  niiist  be  broni^l. 
S112.  • — —  In  generaL 

(1015)  A  suit  to  remove  n  cloud  upon 
plaiiittfTs  title  to  laud  luuy  be  brought  In 

the  distrk-t  (.-ourt  where  the  laml  ts  situated, 
regardless  of  the  fai-t  that  neither  of  the 
parties  lij  :i  eltizeu  of  ttie  disti-lct  or  intate. 
C'hihis  V.  Misamrl,  K.  &  T.  Ity  Co..  221 
Fed.  211). 

i  113.   Local  actions. 

<19l:i)  ruder  federal  Judiciary  Act  March 
3.  1S75.  ch,  137  (18  Stat  472.  U.  S.  Coiup. 
Stat.  liMH,  II.  r»13),  S  S,  a  .suit  to  enforce 
a  contract  which  gives  a  lieu  to  secure  its 
perfurniuuee.  un  defendant's  pi-oiwrty.  which 
oonsiats  of  oil  lauds  and  wella,  may  be  main- 
tained In  the  federal  district  court  where 
ttie  pro|>erty  is  situated,  without  regard  to 
the  residence  of  the  parties.  If  there  Is  a 
diversity  of  eitisscnehip. 

Texafl  Co.  v.  Central  Fuel  Oil  Co.,  104 
Fed.  1. 

S  114.   District  of  which  defendant  u  in- 
habitant. 

(1H9G)  The  provision  of  Act  Cong.  March 
1.  IWIO.  ch.  14.',,  S  7,  2.S  Stat.  (?.I7  (Ind.  Tor. 
Ann.  Stat.  ISJ)!),  §  ."il),  thiit  in  nil  civil  suits 
a  defendant  shidl  be  sued  in  the  district  in 
which  he  resides,  and  "In  the  court  nearest 
to  his  resldeitce,"  is  merely  directory  as  to 
the  iMrtlcular  court,  and  uot  Jurisdictloual. 
and  where  a  suit  is  b^un  hi  a  <*oiirt  in  de- 
fewlant's  district  other  than  the  nearest  It 
is  not  a  ground  for  dismissal,  hut  may  be 
one  for  a  cliange  of  venue,  under  the  further 
provlsloiu;  that  "i'Al  cases  eluill  be  tried  In 
the  court  to  which  the  process  is  return- 
able anIesK  a  change  of  venue  is  allowed, 
in  which  case  the  court  shall  change  the 
venue  to  the  uearest  place  of  holding  court 
within  the  district." 

Graham  v.  Stowe,  1  lud.  Ter.  405.  117 
S.  W.  837. 

{  lis.  'Waiver  of  objection. 

(li>12l  Where  suit  is  brought  hi  a  fed- 
eral <listrlct  court,  and  the  defendant  ap- 
peals and  demurs  generally  to  the  hill,  It 
amounts  to  a  waiver  of  the  jurisdiction  of 
the  court  on  the  objection  that  neither  of 
the  parties  plaintlflF  nor  defendant  are  resi- 
dents of  the  district,  where  a  diversity  of 
citizenship  is  made  to  opiwir. 

TVxas  Co.  V.  t'entral  Fuel  Oil  Co.,  VM 
Fed.  1. 

S  116.  Lou  or  divertitnre  of  jarisdietion. 

(1913)  Although  the  original  bill  or  in- 
junction by  the  United  States  against  iiersons 
drilling  and  operating  oil  and  gas  wells  on 
land  alleged  to  belong  to  the  Creole  Na- 
tion, has  been  dismissed,  the  federal  court, 
having  obtained  Juriadletlon,  will  retain  the 
same  for  the  porpose  of  determining  prop- 
erty rii^ts  which  were  claimed  under  a 


cross-bill  between  co-defendants,  even  though 
there  is  no  diversity  of  citizens  after  dis- 
missal of  the  original  bill. 

United  States  v.  Mackey,  214  Fed.  137. 

§  117.    Determination  of  questions  of  jnrisdic* 
tion. 

<1!I21)  After  the  triiil  but  b^ore  final 
nrjyiuneut.  and  decision  of  a  cunse  removed 
to  the  I'uited  States  district  court  by  the 
defeiiiiant.  the  (juestion  was  raised  by  a 
verified  motion  to  remand  the  cause  to  the 
state  court,  that  plaintiff  and  defendant  were 
citizens  of  the  same  state  to  which  plaintiff 
tiled  only  unveritied  res|)ou8e,  evidence  was 
required  to  remove  doubt  as  to  plalntifTs 
citizenship  before  rendering  Judgment  for 
nlaintiff  and  on  writ  of  error  to  such  Judg- 
ment the  cause  will  be  remanded  to  the  dis- 
trict court  to  Investigate  the  question  of 
Jurisdiction. 

St.  Ixiuls  Smelting  &c.  Co.  v.  Xtx.  272 
Fed.  1)77. 

(B)  .TUlllSDICTION  DEPENDENT  ON  NA- 
TURE OP  SUBJECT-MATTER. 

5 118.  Cases   arising  under  Constitntion  of 

United  States. 

(11)10)  A  railroad  company  Is  entitled  to 
injunctl\e  relief  in  a  federal  court  of  equity 
against  iin  order  of  the  common  council  of 
a  city  for  the  oiwning  up  of  a  street  cross- 
ing Its  detMjt  grounds,  which  had  previously 
l)een  vacated  by  ordinance  of  the  common 
council,  where  disobedience  of  such  order 
would  subject  the  railroad  company  to  a 
penalty  under  tlie  state  stjitute,  since  the 
order  of  the  common  council  has  the  effect 
of  a  state  statute,  and  lmi>airs  a  contract 
obligation. 

Atchison,  T.  &  S.  F.  Ily.  Co.  v.  aty  of 
Shawnee,  183  ii'ed.  85. 

<]!>11)  A  federal  question  as  to  the  Im- 
painnent  of  contractual  obligations  or  the 
taking  of  property  without  due  process  of 
law.  was  held  not  presented  in  a  suit  to 
enjoin  a  niunici]>ality  from  violating  Its  con- 
tract to  take  over  the  laterals  of  a  drain- 
age company. 

Shawnee  Sewage,  &c.  Co.  v.  Steams,  31 
Suii.  rt  452. 

5119.  Cases  nising  under  Uwi  of  United 

Sutes. 

9  120.   In  generaL 

(1S»8)  The  United  States  court  in  Okla- 
homa Territor>'  had  Jurlstltctlon  of  the  crime 
'of  atlultery,  which  Is  a  crime  under  the  laws 
of  the  T'nitcd  States. 

(lofHlson  v.  United  States,  7  Okla.  117, 
54  Pac.  423. 

(lj>16)  Where  an  oil  and  gas  lease  of 
Indian  lands  was  authorized  by  the  United 
States  court  of  the  Indian  Territory,  and  the 
authority  of  the  secretary  of  the  Interior 
to  disapprove  the  lease  so  authorized  by  said 
court  was  questioned,  a  federal  question  was 
involved  In  a  suit  by  the  lease  against  an- 
other lessee  of  the  same  land,  wherein  the 
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valMity  of  the  plaintiff's  lease  was  ques- 
tioned because  it  was  not  approved  by  the 
secretarr  of  the  interior. 

WestvIUe  Oil  Co.  v.  Miller,  243  U.  S. 
6,  61  I^  ed.  569,  S7  Sup.  Ct.  362. 

{ 121.   Laws  relating  to  public  landi  in 

generaL 

(1912)  Where  rights  to  Iniul  were  ac- 
quired under  the  laws  of  the  I'nited  States, 
a  suit  involving  such  rlRhts  can  not  be  said 
to  arise  under  such  l;iws,  unless  the  validity 
or  construction  of  such  laws  is  drawn  into 
the  controversy,  and  must  afl'cct  its  deter- 
mination. 

Shultliis  V.  McDoHjral,  223  T.  S,  o(!l,  r>0 
I*  ed.  12nr>,  32  Sup.  Ct.  704. 

S  122.  Laws  relating  to  commerce. 

(1911)  Suit  by  an  owner  of  natural  gas 
in  Oklahoma  against  officers  of  that  state 
to  enjoin  them  from  pi%veiitiufr  iiim  from 
Inylnf;  and  operatini;  pipe-lines  across  the 
highways  of  that  state  for  the  puriH>se  of 
conductirff  his  gas  out  of  the  state  and  sell- 
ing It  in  Interstate  commerce,  is  not  a  suit 
against  the  state,  hei-nuse  'the  preventive 
acts  of  the  officers  are  by  reason  of  the  Con- 
stitution of  the  United  States  nnjustifiable 
and  Illegal,  and  a  national  court  has  plenary 
jurisdiction  to  entertain  the  suit  and  to 
grant  the  injunction. 

Haskell  v.  Cowhaui.  1S7  Ked.  AW.. 

S  123.   Allegations  in  pleadings. 

(1911)  Federal  jurisdiction  of  an  action 
In  ejectment  Is  not  shown  by  an  unnecessary 
allegation  in  the  couijjlaint  that  plaintiff  de- 
rived his  title  to  an  allotment,  subject  to 
net  of  Congress,  setting  out  the  act,  us  it 
can  not  be  inferred  that  a  construction  of 
the  congressional  act  will  be  necessarily  in- 
volved. 

Taylor  v.  Andersim,  107  Fed.  383. 

(1914)  Where  a  (ictition  in  ejectment  al- 
leges that  defendants  asserted  ownersiiip  un- 
der a  deed  which  is  void  as  having  l)een 
made  In  violation  of  restrictions  u|>ou  utiena- 
tlou  of  sncli  lands,  by  act  of  (^ongress.  it 
was  beld  not  to  p^'^f^eiit  a  case  arising  under 
the  laws  of  the  United  States,  so  ns  to 
give  the  fedei^il  court  jurisdiction  without 
a  showing  of  diverse  citizenship. 

Taylor  v.  Anderson.  234  TT.  S.  74.  nS  U 
ed.  121S.  34  Sup.  Ct.  724. 

noiG)  Where  it  \»  apparent  from  the 
l)rayer  of  a  bill  in  equity,  that  the  object 
of  the  suit  was  not  only  to  recover  possession 
of  land,  but  also  to  secure  an  injunction 
restraining  tlie  defendant  company  from  as- 
serting any  rights  under  its  lease,  and  from 
interfering  with  the  right  of  plaintiff  un- 
der Its  lease,  and  the  dotormination  of  the 
rights  of  the  parties,  under  their  leases  re- 
quired the  construction  of  the  act  of  Con- 
gress and  the  authority  of  tlie  secretar>'  of 
the  Interior  In  approving  defendant's  lease, 
and  the  effect  of  such  approval.  It  was  held 


that  the  bill  states  a  canse  of  action  within 
the  jurisdiction  of  the  federal  District  Court. 
Lancaster  v.  Kathleen  OH  Co.,  241  U.  S. 

r»51.  60  L.  ed.  1161,  36  Sup.  Ct  711. 

revg.  decision  of  the  United  States 

District  Court. 

(C)     JURISDICTION    DEPEXDI5NT  ON 
CITIZKNSHIP,  RESIDEXCE.  OR 
CHARACTKR  01'  PARTIES. 

S  124.   Cases  and  controversies  in  general. 

(18!H))  Under  Act  Cong.  May  2.  1890,  ch. 
1S2.  g  ar..  2(i  Stat.  !)7  (Iiul.  Ter.  Ann.  Stat. 
18119,  5  311).  conferring  u])on  the  rnite<l  States 
conrb*  Jurisdiction  in  all  controversies  aris- 
ing between  members  or  citizens  of  one  tribe 
or  nation  of  Indians  and  the  members  or 
citi7.cns  of  other  tribes  or  nations  In  Indian 
Territory,  tlie  I'ulted  States  court  has  Juris- 
diction of  :i  suit  brtween  a  Chleknsaw  In- 
dian and  a  Choctaw  Indian, 

Brown  V.  Woolsey,  2  Ind.  Ter.  329,  51 
S.  W.  »0.5. 

(1S1I9)  Act  Cong.  Mny  2,  IMHI.  ch.  1S2. 
20  Stat.  SI  (Ind.  Ter.  Ann.  Stat.  1S99,  p. 
7),  declaring  that  nothing  therein  shall  be 
construed  to  deprive  any  courts  of  the  "civ- 
ilized nations"  of  exclusive  jurisdiction  over 
nil  cases  wherein  memlH-rs  of  said  nati<)ns 
are  the  ".sole"  partie.'s.  does  not  prohibit  jurif- 
diction  to  tlie  United  States  courts  in  mat- 
ter.<  of  probate  wliere  United  States  citizens 
are  creditors  or  distributees. 

In  i-e  Delk  s  EsUite,  2  Ind.  Ter,  572,  7t2 
S.  W.  52. 

(1917)  In  an  action  against  a  state  Imuk 
commfssloner  on  his  Iwnd  for  dereliction  of 
duty,  a  federal  court  has  no  Jurisdiction, 
where  the  parties,  plaintiff  and  defendant, 
are  citizens  of  the  state  of  Oklalioma. 

Martin  v.  Dinkford.  24r>  1'.  S.  547.  (12  L. 
ed.  -m,  38  Sup,  Ct.  29.". 

§  125.   Controversy  to  which  United  States  is 
a  party. 

(1!»09)  Ity  tlie  feilerai  Judlciai-j-  Act  (Act 
.March  3.  1K7,">,  ch.  137.  §  1.  is  Stat.  470) 
as  amended  by  Act  August  13.  ch.  SGS 

(2r>  StJit.  434,  U.  S.  Comp.  Shit.  lilOl.  p. 
."(OS),  the  circuit  court  of  the  United  States 
has  jurisdiction  of  a  suit  liy  the  United 
States  for  the  use  of  the  Creek  Nation  to 
<-ancel  patents  and  deeds  to  town  lots  al- 
leged to  belong  to  the  Creek  Nation,  and  tite 
Congress  had  iwwer  to  so  eiiaet;  but  such 
Jurisdiction  Is  not  exclusive,  and  after  state- 
hood such  suit  could  lie  brought  In  the  cir- 
<'Uit  court,  the  territorial  courts  having 
ceased  to  exist. 

United  States  v.  Rea-Reed  Mill  &  Ele- 
vator Co.,  171  Fed.  noi, 

S  126.   Suits  against  state. 

(IJKHl^  A  suit  to  enjoin  officers  of  the 
state  from  acting  tmder  an  unconstitutional 
statute,  or,  when  acting  uuder  a  valid  stat- 
ute, from  exceeiiing  the  powers  conferred 
thereby,  Is  not  a  suit  against  the  state,  and 
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not  wltbin  the  jurisdiction  of  the  federal 
court 

St.  Louis  &  S.  F.  R.  Co.  v.  Cross.  171 
Fed.  480. 

(1009)  Where  plaintiffs  sue  to  eujoiu 
officers  of  the  state  from  enforcinK  a  stat- 
utory right  alleged  by  plaintiffs  to  be  un- 
constitutional it  is  not  a  suit  aKainst  tbe 
state  within  tbe  meaning  of  t'.  S.  Const.. 
Amend.  11. 

Kansas  Natural  Gas.  Co.  v.  Ila^ell,  1V2 
Fed.  545. 

(1017)  In  on  action  against  the  stute 
banl£  commissioner  and  bis  surety  for  al- 
lured dereliction  of  the  commissioner  in  his 
olBdal  du^,  an  amendment  to  the  petition 
charging  that  the  lien  of  tlie  etnte  upon  tbe 
assets  of  the  bank  was  so  enforced  as  to  pivp 
other  depositors  a  preference,  was  intended 
to  be  but  another  way  of  asserting  a  viola- 
tion of  tbe  Constitution  by  wi-ongful  admin- 
istration by  such  commissioner. 

Martin  v.  Lankford,  245  T'.  S.  547,  C2 
L.  ed.  464,  38  Sup.  CL  205. 

(lOlT)  An  action  against  a  state  batik 
commissioner  and  bis  surety  for  alleged  dere- 
liction of  such  commissioner  In  his  official 
duties,  is  not  an  action  against  the  state 
vithfn  United  States  Const.,  Amend.  11.  pro- 
hlMHog  suits  by  the  Vulted  States  against 
tlie  state  by  a  citizen  of  another  state  or  of 
a  foreign  state. 

Martin  t.  Lankford.  245  U.  S.  547.  62  I* 
ed.  464,  38  Sup.  Ct.  205. 

S  127.   Controveray  between  a  state  and  citi- 
sens  «f  inotber  state. 

(1911)  A  state  can  not,  for  the  purjKJSc 
of  protecting  ita  citizens  against  the  viola- 
tion of  its  laws,  invoke  the  original  jurlsdlc 
tlon  of  the  United  States  Supreme  Court 
against  iiersons  and  coito rations  of  other 
states. 

Oklahoma  ex  rol.  Attorney  General  v. 
Gulf,  C.  &  S.  F.  Ity.  Co.,  220  V.  S. 
290.  55  L.  ed.  469,  31  Sup.  Ct.  437. 

(1911)  Where  the  state  of  Oklahoma  has 
no  property  interest  In  articles  of  commerce 
to  be  shipped  on  railroads,  it  has  no  au- 
thority to  bring  suit  in  the  United  States 
Supreme  Court  to  enjoin  a  foreiKu  rallrnnd 
fvmp<n.v  from  charging  more  thnn  Hpecifled 
rates  on  such  articles  of  frei^jht. 

Oklahoma  v.  Atchison.  T.  &  S.  F.  Ry. 
Co..  220  U.  S.  277,  .V»  I.,  e^\.  465.  31 
Sup.  Ct  4^1. 

(1911)  The  United  States  Supreme  C^urt 
does  not  hare  original  Jurisdiction  of  a  suit 
brought  by  a  state  to  enjoin  persons  or  for- 
f^gn  corporations  from  violating  the  penal 
and  criminal  legislation  of  tbe  state  against 
traffic  in  intoxicating  liquors. 

Oklahoma  ex  rel.  Attomev  General  v. 
Gulf,  C.  &  S.  F.  Ry.  Co..  220  U.  S.  200. 
55  L.  ed.  469,  81  Sup.  Ct  437. 


S 128.  Controranies  between  eitisflns  of  dtf- 
ferent  stales. 

S  129.  Nominal  or  formal  parties. 

(1909)  The  Circuit  Court  of  the  United 
States  was  held  to  have  jurisdiction  of  any 
suit  In  which  the  United  Stntes  has  a  right 
to  sue  as  plaintiff,  by  virtue  of  V.  S.  Const, 
art.  3.  8  2.  and  the  Judici.iry  Act  (Act  March 
3,  lS7r..  ch.  1^7,  §  1.  IS  Stat.  470).  as  amended 
liy  Act  March  3.  ISST,  ch.  373,  §  1  (24  Stat 
-"(")2.  as  corrected  hv  Act  August  13.  1SS8.  ch. 
XiiG.  S  1  (25  Stfit.  4.33.  U.  S.  Comp.  Stat  1901, 
p.  50S). 

United  States  v.  Allen,  171  Fed.  907. 

S 130.   Hepresentative    or   fiduciary  ca- 
pacity. 

(1914)  The  citizenship  and  residence  of 
tbe  trustee  in  a  mortgage  to  secure  the  pay- 
ment of  a  claim  owned  by  nnnther.  and  not 
those  of  such  owner,  condition  the  Juris- 
diction by  a  nationnl  court  of  a  suit  to  fore- 
c'lo.se  the  mortgage,  because  the  trustee  is, 
iMid  the  cestui  que  trust  Is  not  an  Indlspens- 
"ible  party  to  the  suit. 

Smith  V.  Bel!,  217  Fed.  243. 

$  131.   Assignees. 

(1917)  An  action  in  equity  by  the  as- 
signee of  n  le;t  so  (o  restra  In  others  from 
opernthig  the  land  for  oil  and  gas  is  not  a 
'suit  to  recover  u[Km  a  chose  in  action  by 
an  nsstgnee,"  wlthhi  the  provisions  of  Ju- 
Uiclnl  Code.  §  24  (Act  March  3.  1911,  ch. 
231.  30  Stat.  1091  [Comp.  Stat  1913.  {  091]), 
proliihiting  Federal  I>iatrlct  Courts  from  en- 
tertiilning  suits  to  recover  upon  any  prom- 
issory note  or  other  chose  In  action  in  favor 
of  an  assignee. 

Shaffer  v.  Marks,  241  Fed.  139. 

(1919)  T'nder  the  law  of  Oklahoma  a  suit 
liy  an  assignee  of  an  oil  and  gas  lease  Is 
not  one  of  tlie  "choses  in  action"  In  the  Ju- 
dicial Code  In  which  he  must  show  diversity 
of  citizenship  to  give  the  federal  court  Juris- 
diction. 

Aggers  V.  Shaffer,  256  Fed.  ©48. 

S  132.   Corporationfl. 

(1909)  Laws  of  Oklahoma  1008.  ch.  16. 
p.  214,  which  provide  that  tbe  domicile  of 
every  person,  flmi,  or  corporatoin  doing  busi- 
ness within  the  state  and  which  has  com- 
r)Iied  with  tbe  laws  and  Constitution  of  the 
Stitte  shall,  for  all  purposes,  be  beld  to  be 
the  state  of  Oklahoma,  does  not  make  any 
such  person.  Arm,  or  corporation  a  citizen 
of  Oklahoma,  so  as  to  affect  the  Jurisdic- 
tion of  the  fe<leral  courts  as  to  the  element 
of  diverse  citizenship. 

St  rx>uia  &  S.  F.  R.  Co.  V.  Cross,  171 
Fed.  480. 

(1912)  In  view  of  Act  Cong.  Feb.  18.  1001 
(.31  Stat  at  U  794.  ch.  379),  putting  in  force 
in  the  Indian  Territory  the  Arlcansas  Stat- 
utes, a  corporation  incorpomted  in  tbe  Ter- 
ritory under  Arltansas  Statutes,  became,  upon 
ndmlsBion  of  Oklahoma  into  tbe  Union,  a 
citizen  of  Oklahoma  for  Jurisdictional  pur- 
poses. 

Shulthis  V.  McDoiipal.  225  V.  S.  561,  56 
L.  ed.  1206,  32  Sup.  Ct  704. 
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(D)    JURISDICTION    DEPENDENT  ON 
AMOUNT  OR  VALUE  IN  CON- 
TROVERSY. 

To  restraiu  wrongful  enforcenieat  of  taxes, 
see  Taxation,  i  176. 

1 133.  Caies  mbjett  to  peeimiary  Umitation. 

Under  Act  Gong.  Jane  28,  1898,  cb.  517, 
S  ^  30  Stat.  504  (Ind.  Ter.  Ann.  Stat  IbiHi. 
i  57»18),  aboUsblng  tribal  courts  in  the  Cher- 
okee Nation,  aud  transferring  causes  to  tbe 
United  States  Court,  in  tbe  absence  of  any 
lirovision  authorizing  the  United  States  court 
to  transfer  cases  involving  less  than  $100  to 
the  United  States  Conimissiouers'  courts  the 
courts  of  the  United  States  have  jurisdiction 
of  causes  so  transferred,  regardless  of  the 
amount  in  controversy. 

(1809)  Boudmot  V.  Boudinot,  2  Ind.  Ter. 

107.  48  S.  W.  1019;  (1900)  Tynon  v. 

Crowell.  3  Ind.  Ter.  a4B.  58  S.  W.  5t6. 

(1913)  The  amount  hi  controversy  in  n 
suit  in  the  federal  court  to  which  a  cause  has 
been  removed  from  the  state  court  to  re- 
strain further  proceedings  iu  the  state  court, 
was  held,  immaterial,  since  the  Injunction 
suit  is  merely  ancillary  for  tbe  protection 
of  tbe  Jurisdiction  of  tbe  federal  court 

Missouri,  K.  &  T.  Ry.  Co.  v.  Cbappel, 
20<(  Fed.  688. 

S  134.   Requisite  amonnt  or  ralne. 

(1906)  Act  Cong.  March  1.  ISlXi,  ch.  14o, 
28  Stat  696  (Ind.  Ter.  Ann.  SUt  18!W.  §  48). 
providing  that  the  original  Jurisdiction  of 
United  States  commissioners  as  Justices  of 
tbe  peace  in  civil  cases  shall  in  all  cases 
in  wblcb  socb  act  confers  Jurisdiction  upon 
the  United  States  court  in  tbe  Indian  Ter- 
ritory be  exclusive,  wbrae  the  amount  in  con- 
troversy does  not  exceed  $100;  and  Mansf. 
Dig.  Ark.  J  4026  (Ind.  Ter.  Ann.  Stat  1899. 
12706),  providing  that  justices  of  the  i>eace 
shall  have  original  Jurisdiction  exclusive  of 
the  circuit  court  in  all  matters  of  contract 
where  tbe  amount  in  controversy  does  not 
exceed  |100,  excluding  interest;  held  that  a 
United  States  District  Court  in  the  Indian 
Territory  did  not  have  original  Jurisdiction 
of  an  action  for  use  and  ocCDpatlon  seek- 
iug  judgment  for  9100  and  costs. 

Tally  V.  Kirk.  6  Ind.  Ter.  331,  97  S.  W. 
1027. 

(1912)  Where  a  cause  of  action  involving 
more  than  $2,000,  but  less  than  $3,0fK>,  ac- 
crued Nov.  14,  1911,  and  suit  was  brounlit 
thereon  Jan.  25,  1912,  and  the  Judicial  Code 
(Act  March  3,  1911,  ch.  231,  36  Stat  1087). 
went  bito  effect  Jan.  1,  1912,  by  which  the 
Jurisdictional  amount  was  raised  from  $2,000 
to  $3,000,  but  it  was  provided  that  tbe  act 
should  not  effect  pending  proceedings  and 
rights,  and  that  tbey  might  be  enforced  with 
the  "same  effect";  held  that  such  right  of 
action  is  governed  by  the  old  law. 

Taylor  v.  Midland  Valley  R.  Co..  197  Fed. 
323. 

(1913)  Where  a  right  of  action  for  an 
injury  to  a  passenger  occurred  prior  to  tbe 
taking  effect  of  the  Judicial  Code  (January  1, 
1912),  but  action  was  not  brought  until  after 


such  code  took  effect,  the  old  law  as  to  tbe 
jurisdictional  amount  applies. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Cbappell, 

206  Fed.  688. 

}  135.  Hatter  in  dispute  and  amomt  or  valne 
claimed  or  involved. 

(1Sfe>  ITnder  Act  Cong.  March  1.  1889, 
ch.  .333.  $6.  2.'>  Stat  784  (Ind.  Ter.  Ann. 
Stat  1K09.  ««).  provldhig  that  the  United 
States  courts  In  the  Indian  Territory  shall 
luive  juriwlU'tlon  in  civil  cases  "wlien  the 
vjiiue  of  tbe  thing  in  controversy  or  dam- 
ages or  money  clnimed  shall  amount  to  $100 
or  nioi-e."  such  courts  have  jurisdiction  of 
an  action  for  killing  stock  when  the  total 
amount  claimed  exceeds  $100,  though  the 
value  of  each  animal  is  less  than  that  sum. 
Gulf.  C.  &  K  F.  R.  Co.  V.  Washington, 
49  Fed.  347. 

§  136.   Roles  of  court. 

(191.'))  By  virtue  of  Rev.  Laws  1910, 
8  ."(347,  the  justices  of  the  Supreme  Ck>urt  are 
civon  nuthorlty  to  prescribe  such  rules  reg- 
ulating i>roredure  in  pi-obate  matters  as  are 
necessary  to  carry  the  provisions  of  the  code 
into  effect,  and  to  prescribe  such  further 
rules  consistent  therewith  as  they  may  deem 
proi)er. 

State  ex  rel.  Freeling  r.  KIght.  40  Okla. 
202.  l.'iS  Pac.  362. 


(E)    PitOCEDUItE.  AND  ADOPTION  OF 
PRACTICE  OF  STATE  COURTS. 

S  137.  Conformity  to  stale  practice  in  generaL 
S  138.   Civil  causes  in  goieraL 

(1S92>  Tbe  practice  of  Arkansas  used  in 
the  state  courts  of  original  Jurisdiction  Is 

binding  on  the  federal  courts  held  In  that 
state  and  In  the  Indian  Territory. 
McClellan  v.  Pyeatt,  50  Fed.  686. 

S  139.   Exdnaion  of  criminal  causes. 

(1917)  In  the  federal  courts,  the  proce- 
dure in  criminal  cases  is  governed  by  the 
rules  of  tbe  common  law,  where  Congress  has 
made  no  other  provisions  relating  thereto. 

Rondy  v.  United  States.  245  Fed.  98, 

5  140.  Pleading. 

(190.">)    Tbe  federal  courts  will  permit 
amendments  of  pleadings  by  correction  of 
jnrlsdictiounl  as  well  as  other  averments. 
In  re  Plymouth  Cordage  Co..  135  Fed. 
1000. 

8141.  EvidenM. 

(1918)  The  rules  of  evidence  as  tb^  stood 
in  1789.  are  not  conclusively  binding  upon 
federal  courts  In  criminal  prosecutions. 

(^reer  r.  Ignited  States.  240  U.  S.  559,  62 
L.  ed.  469.  SS  Sup.  Ct  200. 

S  142.   Appeal  and  error. 

(1892)  Though  the  practice  act  of  Arkan- 
sas, regulating  the  practice  of  state  courts 
of  originni  jurisdiction,  is  obligatory  on  the 
federal  courts  held  in  that  state  and  in 
the  Indian  Territory,  tbe  rules  of  practice 
of  the  supreme  court  of  that  state  are  not 
adi^ted  by  tbe  circuit  court  of  appeals  in 
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cases  coming  from  eltber  the  state  or  tbe 
territory. 

McClellan  v.  Pyeatt.  50  Fed.  686. 

Tbe  provision  of  Mnnsf.  Dig.  S 1311, 
adopted  and  tn  force  in  the  Indian  Terri- 
tory (Ind.  Ter.  Ann.  Stat.  1890.  8  813). 
which  requires  an  appellate  court,  upon  the 
affirmance  of  a  Judgment  for  the  payment 
of  money  which  has  been  superseded,  to 
award  against  the  appellant  10  per  cent,  dam- 
ages on  Uie  amount  superseded.  Is  obllga- 
toiy  upon  tbe  United  States  court  of  appeals 
for  tbe  Indian  Territory. 

(1000)  Missouri.  E.  &  T.  Ry.  Co.  v. 
Elliott.  102  Fed.  96.  Judgment  reversed 
and  cfluae  remanded  (1002),  184  U.  S. 
695.  46  L.  ed.  763,  22  S.  Ct;  037. 

(1002)  The  provi^on  of  Mansf.  Dig.  I 
1311  (Ind.  Ter.  Ann.  Stat  1890.  S813), 
adopted  and  In  force  In  the  Indian  Territory, 
which  requires  an  appellate  court,  upon  the 
affirmance  of  a  judgment  for  the  payment 
of  money,  which  has  been  superseded,  to 
award  against  the  appellant  10  per  cent  dam- 
ages on  the  amount  superseded,  is  obligators' 
on  the  United  States  court  of  appeals  for 
(he  Indian  Territory.  Judgment  (1900).  104 
Fed.  728.  affirmed. 

Mlsfwurl,  K.  &  T.  Rv.  Co.  v.  Triiskett. 
186  U.  S.  480.  40  I.,  ed.  12.^0.  22  Sup. 
Ct.  1M3. 

(1008)  Acts  of  conformity  by  which  the 
pleadings,  practice,  and  forms  of  proceedings 
In  United  States  courts  in  civil  causes  are 
nsslnillatetl  to  the  pleadings,  prnctice.  and 
forms  of  proceedings  In  stiite  courts,  are  in- 
applicable to  appeals,  writs  of  ern)r,  bills  of 
exceptions,  and  other  proceedings  to  secure 
review  of  decisions  of  those  courts,  the  lat- 
ter being  govemeil  by  the  acts  of  Congress 
and  the  rules  and  practice  of  the  federal 
courts. 

I4turel  Oil  &  Oas  Co.  r.  Galbreath  Oil 
ft  Gas  Co.,  165  Fed.  162. 

(1908)  Proceedings  in  the  T'nited  States 
courts  in  tbe  exercise  of  the  customary  juris- 
dietion  of  prObate  courts  are  proceedings  in 
equity.  They  are  reviewable  by  appeal  and 
not  by  writ  of  error,  and  no  bill  of  excep- 
tions Is  necessary  to  bring  the  evidence,  af- 
fldavits.  and  other  proceedings  therein  upon 
the  record,  because  they  are  a  part  of  it. 
laurel  Oil  &  Oas  Co.  v.  Galbreath  Oil 
&  Gas  Co.,  165  Fed.  162. 

(1B14)  In  view  of  U.  S.  Rev.  Stat.  S  ft41> 
(U.  S.  Comp.  Stat.  1901.  p.  529),  permitting 
ismes  of  fact  to  be  tried  by  tbe  Circuit 
Courts  of  the  United  States,  and  Judicial 
Code.  I  201  (Act  March  3.  1901.  ch.  231,  3fi 
Stat  1167,  U.  S.  Comp.  Stat  Supp.  1911,  p. 
243),  extending  the  powers  and  duties  of 
Circuit  Courts  to  the  District  Courts,  it  is 
held  that  United  States  District  Courts  may 
try  an  Issue  of  fact  without  a  jury,  and  that 
the  former  rule,  that  the  trial  hy  the  Dis- 
trict Court  of  such  issue  by  consent  of  the 
liartles  would  be  merely  a  decision  of  an 
arbitrator,  has  no  api^catlon. 

Eastern  00  Co.  t.  Holcomb,  212  Fed. 

m 


(1918)  The  federal  court  must  conform  to 
the  latest  decision  of  the  highest  Judicial 
tribunal  of  tbe  state  In  Ita  construction  ct 
a  statute,  even  thougli  between  the  time  ct 
the  first  decision  of  the  federal  court  and  ita 
review  on  a  second  appeal,  the  state  Supreme 
Court  has  reversed  its  own  decision  or  de- 
cided at  variance  with  tbe  former  ruling 
of  the  federal  court. 

St.  Louis  &  S.  F.  R.  Co.  V.  Quinette,  251 
Fed.  773. 

(1919)  Where  the  provisions  of  the  Rer, 
Stat  S649  (Comp.  Stat,  6  1687),  are  not 
compiled  with  requiring  a  written  waiver  of 
a  Jury  before  trial  by  tbe  court  and  the  fticta 
are  not  stipulated,  the  sufficiency  of  the  evi- 
dence can  not  be  considered  on  a  writ  of 
error  under  Rev.  Stat.,  §  700  (Comp.  Stat, 

a  i6fi8). 

Ford  V.  United  States,  260  Fed.  667. 

(P)  STATE  LAWS  AS  RULES  OF 
DECISION. 

§  143.   Natare  and  extent  of  anthority. 
3  144.   Local  law  in  general. 

(1902)  The  extent  of  the  powers  and  lia- 
bilities of  municli)al  corporations  under  the 
statutes  of  a  state  Is  a  questl6n  of  local  law. 
upon  which  the  decisions  of  the  courts  of  the 
state  are  binding  on  the  national  courts. 
Blaylock  v.  Incorporated  Town  of  Hnsko- 
gee,  117  Fed.  125. 

(1919)  Local  statutes  determine  the  val- 
idity of  oil  and  gas  leases  and  Bhonld  be 
followed  In  the  federal  courts. 

Washburn  v.  Gillespie,  261  Fed.  41. 

S 145.   Authority   of    »tate   slatulee,  conatilu* 
tion  or  ordinances. 

(1913)  The  state  law  and  practice  relat- 
ing to  the  jurisdiction  and  practice  In  its 
)ipi)enate  courts  are  no  less  applicable  when 
feileral  rights  are  in  controversy,  when  the 
case  turns  entirely  ui)on  questions  of  local  or 
general  law, 

John  V.  rauilln.  231  U.  S.  583,  58  U  ed. 
3S1,  34  Sup.  Ct  178l 

(1913)  Where  a  case  pending  In  the  In- 
dian Territory  was  by  the  admission  of 
Oklahoma  into  the  Union  transferred  to  the 
state  district  Court,  the  proceedings  to  have 
the  Judgment  of  the  state  district  court  re- 
viewed by  the  Supreme  Court  are  not  gov- 
erned by  Act  Cong.  March  3.  1905  (  33  Stat, 
at  U  lOSl,  ch.  1479).  §12.  relating  to  ar> 
peals  from  the  federal  courts  in  Indian  Ter- 
ritory. 

John  V.  Paullln.  231  U.  8.  583,  58  L,  ed. 
3H1.  34  Sup.  Ct  178. 

S  146.   Anthority  of  decisions  of  state  courts. 

S  147.   In  general. 

In  determining  whether  an  Instrument 
executed  In  the  Indian  Territory  is  an  as- 
signment for  the  benefit  of  creditors  or  a 
mortgage,  tbe  circuit  court  of  appeals  will 
follow  the  decisions  of  the  8uiw«me  court  of 
Arkansas  In  the  construction  of  the  Arfcuiaas 
statute  governing  asirignments,  which  was 
put  In  force  in  the  Indian  Twrltory  by  Act 
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May  2,  1890,  ch.  182,  26  Stat  81,  94  (Ind. 
Ter.  Ann.  Stat  1899.  p.  7). 

(1891)   Sanger  t.  Flow,  48  Fed.  162; 

(1882)  Appoloa  T.  Brady,  49  Fed.  401 ; 

(1892)  Ralnwater-Boogher  Hat  Co.  t. 

Malcolm,  51  Fed.  734. 

(1900)  In  constraiDg  tbc  statutes  of  Ar- 
kansas which  were  extended  over  the  Indian 
Territory  by  Act  May  2,  1S90.  ch.  182,  26 
Stat.  81  (Ind.  Ter.  Ann.  Stat  1890,  p.  7), 
the  federal  courts  will  follow  the  decision 
of  the  supreme  court  of  that  state. 
Robiuson  T.  Belt,  100  Fed.  718. 

(1917)  In  determining  whether  an  Olcla' 
boma  oil  and  gas  lease,  reserving  to  lessee 
the  right  to  sarrender  It  at  any  time  on  pay- 
ment of  $1  to  lessor,  was  a  valid  contract 
resort  will  be  had  to  decisions  of  Oklahoma 
courts  prior  to  the  lease ;  and,  in  the  ab- 
sence of  any  decision  holding  such  leases 
void,  its  validity  will  be  determined  by  gen- 
eral law. 

ShafTer  v.  Marks,  241  Fed.  139. 

(1917)  Harmony  In  Judicial  decisions  is 
recognized  to  be  important  especially  in  the 
same  state  hut  upon  a  question  of  general 
law  the  federal  court  exercises  an  independ- 
ent Judgment  while  being  inclined  to  agree 
with  the  state  court  If  the  question  is  bal- 
anced in  doubt 

United  States  v.  Brewer-EUiott  OU  & 
Gas  Co.,  249  Fed.  600. 

$  148.   Validity  and  constmctimi  of  state 

Constitotioii  and  sutntet. 

(1009)  Where  a  purchaser  in  possession 
of  personal  property  refuses  to  pay  there- 
for, or  to  satisfy  a  mortgage  lien  thereon, 
or  to  release  such  lien  unless  the  seller  will 
execute  another  contract  which  would  reSult 
in  the  Immediate  foreclosure  of  the  mort- 
gage and  the  financial  ruin  of  the  seller,  the 
Supreme  Court  of  the  United  States  will 
presume  that  the  conduct  of  the  purchaser 
amounted  to  undue  intineuce  within  the 
meaning  of  the  statute  permitting  such  con- 
tracts to  be  set  aside. 

Snyder  v.  Rosenbaum.  215  U.  8.  261,  54 
U  ed.  186,  30  Sup.  Ct  73. 

(1914)    A  bill  In  equity  in  a  federal  court 
to  enjoin  the  collection  of  an  Illegal  tax, 
which  fails  to  allege  any  distinct  ground 
of  equitable  Jurisdiction  should  be  dismissed. 
Stonebraker  v.  Hunter,  215  Fed.  67. 

(1014)  If  the  legislature,  in  adoptli^  a 
statute  of  another  state,  expressly  repudi- 
ates the  construction  placed  upon  the  stat- 
ute by  the  courts  of  the  state  from  which 
It  is  taken,  such  action  of  the  legislature  Is 
binding  upon  the  federal  courts  In  a  suit  to 
enjoin  taxes  illegally  assessed. 

Stonebraker  v.  Hunter,  215  Fed.  67. 

(1916)  Where  a  state  statute  has  been 
construed  the  highest  court  of  the  state, 
the  federal  courts  will  follow  such  construc- 
tion. 

Mellon  v.  St.  Louis  Union  Troat  Go.,  225 
Fed.  698. 


(1916)  In  an  action  for  personal  injuries 
sustained  In  Oklahoma,  trted  In  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Oklahoma,  the  decision  of  the 
Supreme  Court  that  because  of  the  railroad 
company's  noncompliance  with  the  Constitu- 
tion and  the  statutory  requirements,  it  was 
not  entitled  to  plead  the  statute  of  limita- 
tions, wus  held  binding  on  the  United  States 
District  Court,  in  view  of  Rev.  Stat,  S  721, 
Comp.  Stat  1913,  §1538,  Oklahoma  Const 
art  9,  8  43,  and  Oklahoma  Comp.  Laws  1903, 
SS  5605.  5606. 

Qulnette  v.  Pullman  Co.,  229  Fed.  333. 

(1916)  In  an  action  by  the  sendee  of  a 
telegram  for  delay  In  its  delivery,  the  con- 
struction by  the  Supreme  Court  of  Okla- 
homa, of  the  Oklahoma  Const  art  23,  J  9, 
rendering  void  a  contract  provision  calling 
for  notice  other  than  that  provided  by  law 
as  a  condition  precedent  to  liability,  is  bind- 
ing upon  the  federal  court  In  an  action  for 
damages  for  delay  in  delivering  a  tel^am 
to  which  such  provision  is  applicable. 

Ciardner  v.  Western  Union  TeL  Co.,  231 
Fed.  404. 

(1916)  A  decision  of  the  Supreme  Court 
of  Oklahoma  construing  Comp.  Laws  1909,  S 
5553,  as  to  when  the  right  of  action  begins 
to  run  against  a  person  or  corporation  out- 
side of  the  state,  or  who  has  absconded  or 
concealed  himself  or  Itself,  was  held  to  be 
binding  on  the  federal  courts,  and  that  the 
statute  does  not  run  against  a  right  of  action 
of  a  foreign  corporation  which  Is  not  a  resi- 
dent of  the  state,  notwithstanding  such  cor- 
poration maintains  a  process  agent  within 
the  state. 

Qulnette  v.  Pullman  Co.,  233  Fed.  980. 

(1916)  The  decision  of  the  state  court 
which  denies  the  benefits  of  the  statute  of 
limitations  to  a  foreign  corporation,  being 
valid  in  so  far  as  it  applies  to  residents 
and  individuals,  is  binding  upon  the  fed- 
eral courts,  and  must  be  followed  by  them, 
notwithstanding  the  decision  also  erroneously 
holds  that  a  foreign  corporation  can  not 
have  the  benefits  of  the  statute  of  limita- 
tions of  the  state,  unless  they  renounce  their 
right  to  remove  causes  of  actltm  to  the  fed- 
eral courts,  and  to  bring  action  In  the  fed- 
eral courts. 

Qulnette  v.  Pullman  Co.,  233  Fed.  980. 

(1917)  Federal  courts  uniformly  follow 
the  construction  of  the  Constitution  and 
statutes  of  the  state  announced  by  Its  high- 
est judicial  trlbunnl  in  all  cases  tliat  In- 
volve no  question  of  general  and  commercial 
law  and  no  question  of  right  under  the  fed- 
eral Constitution  or  acts  of  Congress. 

Vincennes  Bridge  Co.  v.  Board  of  Coun- 
ty Comrs..  248  Fed.  03. 

(1918)  The  powers  and  duties  of  an  Okla- 
homa county  and  a  drainage  district  must 
be  determined  by  the  Oklahoma  statutes  as 
Interpreted  by  the  conrto  of  the  state. 

Board  of  (>)mr8.  of  Kay  County  v.  Pol- 
lard Campbell  Dredging  Ca,  261  Fed. 
240. 
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(191S)  Federal  conrts  wiU  follow  the 
state's  highest  Judicial  tribunal  In  the  Inter- 
pretation of  state  statutes,  where  no  ques- 
tion of  general  or  commercial  law  or  the 
Tlolatlon  of  the  federal  Constitution  is  in- 
volved, and  therefore  is  bound  by  decision 
of  the  Supreme  Court  of  Oklahoma  erron- 
eously construing  the  statute  of  limitations 
(Ber.  Laws  1910.  {S4657,  subd.  3,  4660). 
SL  Louis  &  S.  F.  a  Co.  V.  Qnlnette,  2S1 
Fed.  773. 

(1919)  Decisions  of  the  h^hest  state 
courts  construing  local  statutes  are  conclu- 
sive on  the  federal  courts. 

Baucock  V.  Ci^  of  Muskogee,  250  U.  S. 
454.  63  L.  ed.  1061,  39  Snp.  Ct.  528. 

(1919)    The  decisions  of  the  highest  court 
of  a  state  defining  the  powers  of  an  inferior 
court  under  the  local  constitution  and  laws 
is  binding  upon  the  circuit  court  of  appeals. 
Bamett  v.  Kunkel,  258  Fed.  384. 

(1919)  A  decision  of  the  highest  court  of 
a  state  determining  when  an  order  approv- 
ing a  deed  of  real  property  In  the  state  is 
sufBcient  to  give  the  deed  validity  would  con- 
stitute a  rule  of  real  property  and  would 
probably  be  binding  upon  federal  courts  sit- 
ting in  the  state. 

Bamett  v.  Kunkel,  259  Fed.  394. 

(1919)  Where  the  payment  of  a  produc- 
tion tax  (I.aw8  1916,  ch.  39),  relieved  from 
the  payment  of  an  Income  tai  (Laws  1915, 
ch.  164),  is  a  question  of  state  law. 

Shaffer  v.  Carter,  252  U.  S.  37,  40  Sup. 
Ct.  221. 

( 1921 )  The  determination  of  Supreme 
Court  of  the  state  of  Oklahoma  Is  control- 
ting  on  the  federal  court  In  the  matter  of 
the  execution  of  an  oil  and  gas  mining  lease 
that  the  wife  must  Join  the  husband  where 
such  lease  covers  the  homestead. 

Chisholm  V.  Creek  Ac  Dev.  Co.,  273  Fed. 
589. 

S  149.   Rnlei  of  property. 

( 1&17)  The  federal  courts  In  determining 
cases  before  them  involving  state  laws  and 
rights  accruing  under  those  laws,  are  guided 
by  the  rules  announced  by  the  Supreme  Court 
in  Kuhn  v.  Fairmount  Coal  Co.,  215  U.  S. 
300.  54  L.  ed.  228.  30  Sup.  Ct  140. 
Shaffer  v.  Marks,  241  Fed.  139. 

(1920)  The  federal  courts  are  not  bound 
by  decisions  of  the  state  courts  establishing 
a  rule  of  property  where  rights  have  been 
acquired  under  contracts,  grants  or  convey- 
ances under  former  decisions  of  the  state 
courts. 

Brewer-Elliott  Oil  &  Gas  Co.  v.  United 
States,  270  Fed.  100. 

i  150.  Enforcement  of  rights  under  sute  itst- 
ntes. 

(1915)  Where  complainant  in  an  action 
to  remove  a  cloud  from  the  title  to  land 
is  out  of  possession,  and  defendant  Is  in 
possession  of  the  land,  a  suit  can  not  be 
maintained  in  the  federal  court  therefor,  even 


though  such  salt  might  be  maintained  In  the 
state  court. 

ChUds  V.  Missouri.  K.  &  T.  Ry.  Co.,  221 
Fed.  219. 

i  ISl.   Commercial  or  other  general  law. 

(1018)  A  decision  of  the  highest  court 
of  the  state  not  based  on  any  statute  of 
tbe  state,  but  on  the  general  proportion  of 
law  declaring  that  a  contract  is  void  as 
against  public  policy,  is  not  binding  upon 
the  federal  courts  as  to  a  contract  entered 
Into  before  such  decision  was  rendered  which 
is  valid  under  tbe  settled  law  of  the  national 
courts. 

Interstate  Compress  Co.  v.  Agnew,  265 
Fed.  608. 

S  152.   Limitation  laws. 

(1920)  The  statute  of  limitations  pre- 
scribed by  the  state  of  Oklahoma  does  not 
apply  to  suits  in  equity  In  the  federal  courts, 
but  such  statutes  are  generally  followed 'by 
an  analogy  In  cases  In  equi^.  where  there 
Is  no  showing  on  either  side  that  to  follow 
or  not  to  follow  the  statute  would  be  In 
equity. 

Warner  v.  Citizens  Nat  Bank,  267  Fed. 

661. 

S  IS3.  Original  jurisdiction  and  procedure  in 
exercise  thereof. 
(1920)  That  tbe  Supreme  Court  of  the 
United  States  bad  Jurisdiction  over  the  par- 
ties in  a  suit  in  equity  brought  by  United 
Ktiites  against  one  of  the  states  to  deter- 
mine the  boundary  between  such  state  and 
the  territory  of  United  States,  is  obvious  from 
the  fact  that  a  bill  of  complaint  and  an 
amended  bill  were  filed,  each  of  which  the 
state  demurred  and  also  answered,  and  tbe 
United  States  filed  a  replication. 

Oklahoma  v.  Texas,  41  Snp;.  Ct  420. 

(1920)  The  original  Jurisdiction  of  the 
Supreme  0)urt  of  the  United  States  over  tbe 
subject-matter  of  a  suit  in  equity  brought 
by  it  against  one  of  the  states  to  determine 
the  boundary  between  such  state  and  the  ter- 
ritory of  the  TTnlted  States  was  put  In  issue 
and  determined  by  the  ruling  on  the  demurrer 
to  the  bill  of  complaint 

Oklahoma  v.  Texas,  41  Sup.  Ct.  420. 

iG)  SUPREME  COURT. 

9  154.  Review  of  declsiona  of  GreoH  Courts 
of  Appeals. 

S  155.   Appeal  and  error. 

(1909)  In  view  of  Act  March  1,  1895  (  33 
Stat,  at  L.  1081,  ch.  179,  U.  S.  Comp.  Stat 
Supp.  1907,  p.  208),  il2,  which  gives  the 
Circuit  Court  of  Appeals  for  the  eighth  cir- 
cuit Jurisdiction  of  the  final  decisions  of  the 
Court  of  Appeals  In  the  Indian  Territory, 
in  the  same  manner  as  decisions  of  the  Cir- 
cuit Courts,  and  la  silent  as  regards  the 
United  States  Supreme  Conrt.  there  can  be 
no  further  review  in  such  cases  by  the 
United  States  Supreme  Conrt 

Laurel  Oil  &  Gas  Go.  v.  Morrison,  212 
U.  S.  201,  53  U  ed.  517,  29  Snp.  Ct 
394. 
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(1012)  Although  a  bill  of  coin^^aint  to 
determine  contlletins  claims  to  land»  allotted 
to  Creek  Indians,  contains  enoui^h  to  indi- 
cate that  the  United  States  statutes  are  the 
source  of  complainant's  title  and  rlKhta,  and 
to  Bhow  that  defendants  are  in  some  way 
claiming  the  lands,  and  particularly  oil  and 
1^  adversely  to  complainant,  bat  yet  this 
controversy  Is  left  unsettled  and  uncertain, 
the  suit  can  not  be  said  to  arise  under  fed- 
eral statutes  governing  such  allotments,  so 
as  to  permit  an  appeal  to  the  United  States 
Circuit  Court  under  Act  March  3.  1891,  i  6, 
from  the  decree  of  the  United  States  Sn* 
preme  Court 

Shulthis  V.  McDougal,  225  U.  S.  561,  56 
L.  ed.  1205,  32  Sup,  Ct.  704. 

( 1912)  Under  Act  March  3,  1891  (26  Stat, 
at  I*  828,  ch.  517.  U.  S.  Comp.  Stat.  1901, 
p.  550),  S  6.  the  decision  of  the  Circuit  Court 
of  Appeals  is  final,  and  this  rule  Is  not  af- 
fected by  a  petition  of  interventloti  which 
was  diqMsed  of  in  favor  of  the  Jarisdlotlon 
already  Invoked. 

Shulthis  V.  McDougal,  225  U.  S.  561, 

561,  56  L.  ed.  1205.  32  Sup.  Ct  7M; 

BerryblU  v,  Stanlthls,  id. 

(1912)  The  question  whether  the  Juris- 
diction of  the  United  States  Circuit  Court 
was  dependent  solely  upon  diverse  citizen- 
ship, within  the  meaning  of  Act  Oong.  Mar. 
3,  1891,  S  6,  making  the  judgments  and  de- 
crees of  the  United  States  Circuit  Court  of 
Appeals  final  in  such  cases,  or  whether  Juris- 
diction was  also  based  on  other  grounds, 
must  be  determined  solely  from  the  com- 
plainant's bill. 

Shulthis  V.  McDougnl.  225  U.  S.  r>61,  56 
L.  ed.  1205,  32  Sup.  Ct  704. 

(1912)  The  fact  that  other  grounds  of 
Jurisdiction  than  that  of  diverse  citizenship 
may  be  Inferred  by  way  of  argument  from  the 
bill,  does  not  prevent  the  judgment  or  de- 
cree of  the  United  States  Circuit  Court  of 
Appeals  from  being  final  under  Act  March 
3,  1891,  S6,  in  a  case  appealed  from  the 
United  States  Circuit  Court 

Shulthis  V.  McDougal.  225  X\  S.  561,  50 
I*  ed.  1205.  32  Suj).  Ct.  704. 

(1915)  The  decree  of  the  circuit  court  of 
api)eal  was  held  to  be  final  In  a  suit  brought 
In  the  United  StateA  District  Court  for 
Br)eclfic  performance  of  a  contract,  which  pre- 
sents only  a  diverse  citizenship,  although  the 
plaintiff  attempts,  hut  fails,  to  raise  the 
issue  of  violation  of  a  vested  rij^t  under 
the  federal  Constitution. 

McCormlck  v.  Oklahoinn  City.  236  U.  S. 
657.  59  U  ed.  77t.  S5  Sup.  Ct.  455. 

i  156.  Review  of  decisions  of  Circuit  and  Dis- 
trict Courts. 
(1917)  Under  Judicial  Act  (Act  March  3, 
1911.  cb.  231.  35  Stat  1157,  Comp.  Stat  1916, 
11215).  where  the  Jurisdiction  of  the  dis- 
trict court  has  been  iMit  in  tsstie.  only  the 
question  of  Jurisdiction  could  be  certified 
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to  the  Supreme  Court,  and  the  merits  of  the 
controversy  should  not  be  brought  up. 

Stevlrmac  Oil  &  Gas  Co.  v.  Dittman, 

245  r.  S.  210.  62  U  ed.  248,  38  Sup. 

Ct.  116. 

(1017)  irnder  Judicial  Act.  8238  (Comp. 
Stat  1916.  S  1215.  .35  Stat  1157).  a  case  can 
not  be  brought  to  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error,  as  one 
involving  Jurlsdlctiou,  where  the  jurisdiction 
in  question  is  not  that  of  the  court  which 
rendered  the  judgment  from  wliich  the  aii- 
peal  was  taken. 

Stevirmac  Oil  &  Gas  Co.  v.  Dittman. 

245  IT.  S.  ZIO,  62  L.  ed.  248.  38  Sup. 

Ct  116. 

(1917)  A  constitutional  question  authoriz- 
ing a  direct  api>enl  to  the  Supreme  Court 
of  the  United  States,  under  the  Judicial 
Code.  Is  raised  by  the  claim  that  Congress 
exceeded  Its  powers,  as  limited  by  U.  S. 
Const.,  art  4,  S  3,  when  It  attempted  to  ex- 
empt '  from  state  taxation  land  purchased 
with  released  Indian  trust  funds, 

McCurdy  v.  United  States.  246  U.  S.  263, 
62  L.  ed.  706.  38  Sup.  Ct  289. 

(1917)  Although  a  constitutional  question 
is  properly  before  the  Supreme  Court  it  will 
not  be  passed  upon,  where  the  copc  must  be 
reversed  upon  other  grounds. 

McCurdy  v.  Unitd  States,  246  U.  S.  263, 
02  I*  ed.  706.  38  Sup.  Ct.  280. 

S 157.  Review    of    decisions    of  territorial 
courts. 

(1898)  The  United  States  Supreme  Court 
on  at^al  or  error  from  the  Supreme  Court 
of  a  terrltorj',  can  not  review  Its  flndlngs 
of  fact.  Judgment,  Dunham  v.  Hollowav 
{mm.  3  Okla.  244,  41  Pac.  140,  affirmed. 

Holloway  V.  Dunham,  170  U.  S.  615,  42 
U  ed.  1165,  18  Sup.  Ct  784. 

(1899)  On  a  review  by  the  Supreme  Court 
of  the  Judgment  of  a  territorial  Supreme 
Court  dismissing  an  appeal  In  an  attachment 
suit,  wherein  third  parties  Intervened,  claim- 
ing the  attached  property,  tlie  fact  that  the 
interveners  are  not  parties  to  the  appeal  will 
not  affect  the  Jurisdiction,  when  their  ab- 
sence was  not  treflte*!  by  either  party  to 
the  apiJeal  as  any  oi)Jpctlou  to  the  Jurisdic- 
tion of  the  territorial  Supreme  Court  Judg- 
ment (1897),  5  Okla.  396,  49  Pac.  48,  re- 
verse*!. 

Central  Tjonn  &  Trust  Co.  v.  Campbell 
Commission  Co.,  173  TT.  S.  84,  43  U 
ed.  623,  19  Sup.  Ct  346. 

(liK)0)  The  value  of  land,  and  not  simply 
the  value  of  the  right  of  present  possession 
thereof,  is  the  amount  In  controversy,  for 
the  purpose  of  an  ai^wnl  to  the  Supreme 
Court  of  the  United  States  from  the  Su- 
Itreme  Court  of  »  territory,  when  the  case 
Involves  a  claim  of  right  to  land  of  which 
the  naked  legal  title  remains  in  the  United 
States.   Decree  (1888),  6  Okla.  751,  52  Pac. 

'  Black  V.  Jackson.  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  64S. 
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(1900)  A  motion  to  dismiss  an  appeal 
ftom  the  Supreme  Court  at  a  territory  on 
the  ground  that  amount  In  controversy 
Is  Insufficient  to  give  jurlBdIction  must  be 
denied  where  there  are  affidavits  showluK 
thflt  the  Innd  In  questlos  is  of  greater  value 
than  $5,000,  while  the  record  contains  nn 
order  made  by  the  Supreme  Court  of  the 
territory  on  the  Bpi>licatlon  for  appeal.  Rtnt- 
ing  that  more  thim  tbfit  amount  was  InvolTed 
in  the  action.  Decree  (1898)  6  Okla.  696. 
r>2  Pae.  017,  reversed. 

Potts  V.  HoUon.  17T  T'.  S.  365,  44  L. 
ed.  808,  20  Sup.  Ct.  654. 


(1905)  Writ  of  error,  and  not  appeal.  i« 
the  proper  method  of  obtainlns  a  review  in 
the  federnl  Supreme  Court  of  a  judgment 
iif  the  Supreme  Court  of  the  territorj-  of 
Oklahoma  which  afflrmed  n  judgment  to  the 
court  below  sustaining  a  ilemiirrer  to,  and 
dlRmlAKing  with  costs,  the  petition  In  an  nc- 
tion  to  recover  dnmages  for  ffllse  Imprison- 
ment. Appeal  (1002),  11  Okla.  487,  60  Pac. 
OTm.  dkimlssed. 

Omstodt  v.  Flagleton,  196  V.  S.  99,  49 
ed.  402.  25  Sup  Ct  210. 


(19<ir»1  The  fact  that  an  action  of  eject- 
ment was  trietl  by  the  court,  upon  waiver  of 
a  Jury,  does  not  make  apjwal  the  proper 
method  of  obtaining  a  review  In  the  fed- 
ernl Supreme  Court  of  the  final  Judgment  of 
the  Oklahoma  Snpreitie  Court,  under  Act 
May  2.  1800,  eh.  182.  1 9  (26  Stat  81.  85), 
authorizing  such  review  In  the  same  manner 
and  under  the  same  regulations  as  though 
the  Judgment  were  that  of  a  federal  dr- 
cnlt  court  Jtidgment  (1903).  12  Okla.  .170. 
73  Pac.  1012.  reversed. 

Oklahoma  City  v.  McMaster.  19(i  V.  S. 
529.  49      ed.  587.  25  Sup.  Ct.  .124. 


(1906)  A  Judgment  of  the  Supreme  Court 
nf  the  territory  of  Oklabonm,  affirming  the 
Judgment  of  the  court  of  first  Instanre.  which, 
lifter  hearing  the  evidence,  found  the  Issues 
in  ft  suit  for  si)eclflc  performance  In  favor 
of  the  (lefendnnts.  must  l>e  afflrmed  on  ai>- 
peal.  where  there  Is  evidence  which  would 
sustain  a  finding  In  favor  of  the  defendants 
upon  an  Issue  in  the  ]>leadingg  as  to  whether 
the  property  covered  by  the  apreenient  had 
been  conveyed  to  a  third  jwrson  for  value 
nnd  without  notice.  Jurtttment  (1004),  14 
Okla.  674,  78  Pac.  IIR.  affirmed. 

Halsell  V.  Renfrew.  202  T'.  S.  287,  50  I* 
ed.  1032.  26  Sup.  Ct.  610. 


(1!KW)  On  an  appeal  from  a  Jmlgnient  of 
n  territorial  Supreme  Court  afflnnlng  tlie 
judgment  of  the  court  of  first  Instance,  which, 
nfter  hearing  the  evidence,  found  ail  the 
fsfiues  In  a  suit  for  specific  performance  in 
favor  of  the  defendants,  the  Supreme  Court 
of  the  T'nlted  States  will  onlinarily.  in  re- 
viewing the  fects.  confine  itsdf  to  questions 
of  the  admlssibilitr  of  eTidence  and  wbetiier 
there  was  any  evidence  to  sustain  the  con- 
dnslon  reached,  where  tmch  Is  the  practice 
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in  the  territorial  court  Judgment  (1904),  14 
Okla.  674,  78  Pac.  118,  affirmed. 

Halsell  V.  Renfrow,  202  U.  S.  287,  50  I* 

ed.  10^.  26  Sup.  Ct  610 

(190(i)  There  Is  a  fliidlng  of  facts  uiwn 
which  a  review  can  be  had  in  the  Supreme 
Court  of  the  Unlte<l  States  by  writ  of  error 
to  the  Oklahoma  Suiirenie  Court,  where  the 
latter  court  states  in  Its  opinion  that  on  n 
prior  appeal  it  hart  made  "a  full  statement 
and  tlndlngs  of  facts"  and  had  enunciated 
the  law  as  applied  thereto,  and  that  finding 
the  record  the  same  as  stated  in  its  former 
opinion,  and  being  satisfied  with  the  lav 
as  therein  declared,  uo  new  question  beliur 
raised,  the  judgment  of  the  trial  court 
afflrmed.  Judgment  (1006),  15  Okla.  104.  79 
Pae.  n;J4.  afflrmed. 

National  Live  Stock  Bank  v.  First  Nat 

Bank.  203  U.  S.  290.  51  U  ed.  192,  27 

Sup.  Ct  79. 

§  158.  Review  of  deciuoiu  of  itate  coiuts. 
§159.   In  general. 

(1910)   Where  an  Issue  Is  raised  as  to 
the  right  under  federal  statute  to  remove 
)i  case  from  the  state  court  to  a  federal 
<-ourt.  It  Involves  a  federal  question  which 
will  sustain  a  writ  of  error  from  the  I'nited 
States  Supreme  Court  to  the  state  court. 
Williams  v.  First  Nat  Bank  of  Pauls 
Valley,  210  U.  S.  5S2,  54  L.  ed.  C25. 
;I0  Sup.  Ct.  441. 

(liHl)  If  an  action  of  ejectment  la  «mi- 
menced  in  the  proper  state  court  and  the 
defendant  who  set  up  In  defense  a  deed  con- 
veying ft  title  derived  from  an  allotment, 
and  alleging  that  under  proper  construction 
i>f  the  acts  of  Congress  the  deed  to  whli-h 
plaintiff  claims  gives  hini  a  good  title  to 
the  land  In  question,  a  federal  question 
would  Ih"  presented  and  the  United  StnteH 
court  wouhl  have  Jurisdiction. 

Taylor  v.  Anderson,  197  Fed.  383. 

( 1914 )  Where  defendant  was  lndl<>te<1 
under  Snyder's  Comp.  Taws  1909.  S  4180,  for 
lllesal  transportation  of  intoxicating  liquors 
within  the  state  of  Oklahoma,  the  contention 
that  the  statute  was  reiuignant  to  the  Coni- 
nicrce  clause  to  the  federal  Constitution  was 
held  too  frivolous  to  8up|)ort  jurisdiction, 
where  the  liquor  was  being  removed  in  coni- 
pletion  of  an  Interstate  shipment:  as  is  also 
the  contention  that  the  court  had  Jurisdiction, 
where  the  fact  was  that  the  com-luslon  of 
guilt  could  only  he  reache<l  by  dlsr^ard  of 
the  proof  as  to  the  chara<'ter  of  the  ship- 
ment. 

Overton  v.  State.  235  U.  S.  31.  50  !>.  ed. 
■{VI.  .3.-  Snj).  Ct  14. 

fl!i2())  A  Judgment  of  a  state  court  baaed 
on  federal  ground  not  plainly  untenable  Is 
not  reviewable. 

Wnrd  V.  Board  of  Countv  Comrs.  of 
love  County.  253  S.  17,  40  Sup  Ct 
419. 

S  160.   Nalare  of  decisions  reviewable. 

(1913i  In  view  of  Act  Cong.  March  t, 
ISSrt  (25  Stat  at  I..  783,  ch.  333).  §6.  es- 
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tabllstalng  United  States  coart  in  the  Indian 
Territory,  and  providing  tliat  the  provialons 
of  U.  S.  Rev.  Stat.  tit.  13,  ch.  IS  (U.  S.  Comp. 
Stat.  1901,  p.  680),  shall  apply  so  far  as 
applicable,  provided,  "that  the  practice,  plead- 
ings and  forms  of  proceedings  in  clvii  cases 
shall  conform  as  near  as  may  be  to  the 
practice,  pleadings  and  forms  of  proceedings 
existing  in  lllte  causes  In  the  courts  of  rec- 
ord of  the  state  of  Arkansas,  any  rule  of 
court  to  the  contrary  notwithstanding." 
wliich  act  makes  no  reference  to  U.  S.  Rev. 
Stat  ttt  13.  ch.  18,  S723,  which  declares 
that  "suits  in  equity  shall  not  be  sustained 
In  either  of  the  courts  of  the  United  States 
in  any  case  where  a  plain,  adequate  and  com- 
plete remedy  may  be  hnd  In  law,"  held  that 
9  723  WHS  not  applicable  to  the  practice 
In  the  United  States  courts  In  the  Indian 
Territory,  and  does  not  apply  to  a  case 
brought  In  the  United  States  Court  In  the 
Indian  Territory,  and  on  admission  of  Olila- 
homa  into  the  Union,  transferred  to  a  stiite 
court,  and  does  not  raise  a  federal  question, 
under  the  U.  S.  Rev.  Stat  8  700.  U.  S.  Comp. 
Stat  1901,  p.  B75,  so  as  to  sustain  a  writ 
of  error  from  the  United  States  Suprenip 
Court  to  the  Supreme  Court  of  Oklahoma. 
Dill  V.  Ebey,  229  U.  S.  109,  57  I*  ed. 
1148.  83  Sup.  Ct  620. 

(1913)  Where  the  United  States  court  for 
the  Indian  Territory  overruled  a  demurrer 
by  which  the  defendant  sought  to  assert  a 
right  under  the  federal  Con.stitutlon  to  a 
trial  by  Jury,  which,  under  the  local  j>rac- 
tice  was  not  a  ground  for  demurrer^  no 
federal  question  is  raised,  such  as  will  sus- 
tain a  writ  of  error  from  the  United  States 
Supreme  Court  to  the  Supreme  Court  of 
Oklahoma. 

DUl  V.  Ebey,  220  U.  S.  199,  57  L.  ed. 
1148,  33  Sup.  Ct.  620. 

(1913)  Where  a  cause  pending  in  the 
United  States  Court  for  the  Indian  Terri- 
tory was  transferred  by  the  Enabling  Act 
June  16,  1906  (34  Stat  at  L.  267.  eh.  3335). 
and  by  the  Constitution  of  Oklahoma  to  the 
district  court  of  the  state,  and  was  taken 
by  writ  of  error  to  the  Suiireme  Court  of 
Oklahoma,  and  the  judgment  of  the  Supreme 
Court  of  the  state  dismissing  a  writ  of 
error,  for  defect  of  parties,  was  held  to  turn 
upon  a  local  question,  it  can  not  be  reviewed 
in  the  Supreme  Court  of  United  States. 

John  V.  Paullin.  231  TT.  S.  583,  58  U  ed. 
381.  34  Sup.  Ct  178. 

(1914)  Where  a  decree  of  the  sttito  court 
denieil  defendant  the  benefit  of  the  Inter- 
state Commerce  Act  compliance  with  which 
was  set  up  In  the  amended  answer  and  sup- 
ported by  testimony  tending  to  show  the 
truth  of  the  allf^ations  thereof,  it  is  nn 
adverse  ruUng  of  the  fedcrnl  qnestlon  un- 
der Judicial  Code.  §237  (3(i  Stat  at  L.  llofi. 
ch.  2.31),  and  a  writ  of  ern)r  will  lie  from 
the  I'.  S.  Supreme  Court  to  the  Supreme 
Court  of  the  state. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Robinson. 
233  U.  S.  173,  58  I*  ed.  901,  34  Sup. 


Ct  556;  Atchison,  T.  &  S.  F.  R.  Co. 
T.  Moore.  233  U.  S.  182,  68  ed. 
906,  34  Sup  Ct.  558. 

(1914)  Where  the  state  court  decided,  In 
an  action  for  wrongful  death  of  an  employe, 
that  the  federal  Employers'  Liability  Act  of 
April  22,  1905  (  35  Stat  at  L.  65,  ch.  149, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1822),  is 
not  applicable  to  the  case,  and  the  pleadings 
and  the  evidence  show  that  the  deceased  was 
in  the  employ  of  an  express  company  rather 
than  of  the  defendant  Interstate  railroad 
company,  it  was  held  that  no  federal  right 
was  involved,  and  that  the  case  was  not 
reviewable  by  the  federal  Supreme  Court 
Missouri.  K.  &  T.  Ry.  Co.  v.  West  232 

U.  S.  682,  68  L.  ed.  796,  34  Sup.  Ct 

471. 

(1914)  The  Supreme  Court  of  the  United 

States  can  not  review  questions  of  mere  local 
pleading  and  practice  in  a  case  brought  from 
the  state  court  on  writ  of  error. 

WushinRton  v.  Miller,  235  U.  S.  422,  69 
L.  ed.  205,  35  Sup.  Ct.  119. 

(1915)  In  view  of  Act  May  2,  1890  (  26 
Stat,  at  U  81,  ch.  182),  extending  a  certain 
chapter  of  Mansfieid's  Digest  over  the  In- 
dian Territory,  the  question  whether  a  cer^ 
tain  section  of  the  Arkansas  laws  was  lu 
force  in  Arlcansas  when  such  extensicm  was 
made  by  act  of  Congress,  is  a  qnestlon  that 
may  be  reviewed  in  the  United  Stiites  Su- 
preme Court  on  writ  of  error  to  the  state 
court,  tlie  question  being  whether  such  sec- 
tion was  adopted  by  the  federal  statute. 

Ferryman  v.  Woodward,  238  U.  S.  148. 
59  L.  ed.  1212.  35  Sup.  Ct  8S0. 

(1915)    The  United  States  Supreme  Court 
will  not,  on  a  writ  of  error  to  the  state 
court  review  a  question  of  local  practice. 
Ferryman  v.  Woodward,  238  U.  S.  148, 

m  L.  ed.  1242,  35  Sup.  Ct  830. 

(1010)  The  Supreme  Court  of  the  United 
States  does  not  have  jurisdiction  of  a  charge 
of  error  in  case  of  a  decision  of  the  Su- 
preme Court  of  Oklahoma  overruling  the  con- 
tention that  a  deed  from  an  heir  of  a  Clioc- 
ti\\y  allottee  was  cbami>ertons,  since  no  fed- 
eral question  Is  involved. 

Gannon  v.  Johnston,  243  U.  S.  108,  61 
I*,  ed.  622,  37  Sup.  Ct.  330. 

(1910)  Where  in  an  action  for  damages 
for  unreasonable  delay  In  the  shipment  of 
cattle,  the  question  whether  the  shipment 
could  reasonably  have  lieen  completed  with- 
in thIrty-sIx  hours  without  unloading,  in 
compliance  with  Act  June  29. 1900.  34  Stat  at 
L.  607,  ch.  3504,  Comp.  Stat  1913,  S  8651. 
WHS  based  upon  conflicting  evidence,  and  the 
court  submitted  an  Instruction  that  under 
the  federal  law  the  carrier  could  not  keep 
cattle  In  the  cars  longer  than  thirty-six 
hours,  and  if  the  Jur>-  tind  from  the  evi- 
dence that  it  was  not  reiisonnbly  iwssible 
that  tlio  shipment  could  reach  its  destina- 
tion within  the  thirty-six  hours  limited,  the 
carrier  is  not  liable  for  the  delay  caused  by 
the  unloading  of  the  cattle,  aud  no  excep- 
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tlon  was  taken  to  snch  Instniction  or  modi- 
flcatlon  asked,  or  ot^r  Inatmctlon  reqnested, 
it  will  not  support  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the 
Supreme  Court  of  tlie  state. 

St  Louis  &  S.  F.  S.  Co.  T.  Sbepberd, 
Se  Sup.  Ct.  274,  affg.  40  Obla.  580. 

(1918)  Where  a  state  district  court 
denied  the  probate  of  a  will  on  the  ground 
that  the  testator  did  not  have  testamentary 
capacity,  and  the  decision  of  the  district 
court  was  affirmed  hy  the  state  Supreme 
Court,  the  existence  of  a  federal  question  Is 
immaterial,  since  the  United  States  Supreme 
Court  will  not  review  the  Judgment  on  the 
ground  that  the  validly  of  the  will  involved 
a  federal  statute. 

BUby  V.  Stewart  246  U.  S.  255,  62  L.  ed. 
701,  SS  Sup.  Ct  2e4. 

(1920)  The  Supreme  Court  may  deter- 
mine whether  any  federal  grounds  of  deci- 
sion relating  to  exemption  of  Indian  allot- 
ments from  taxation  were  without  substantial 
support 

Ward  v.  Board  of  County  Comrs.  of 
Love  County.  253  U.  S.  17,  40  Sup.  Ct. 
410. 

1 161.   Time  and  manner  of  raising  fed* 

eral  question  in  stale  court. 

(1913)  Under  U.  S.  Rev.  Stat  S  TO  (Comp. 
Stat  1901,  p.  575),  a  judgment  rendered  by 
the  Supreme  Court  of  Oklahoma  in  a  case 
Instituted  in  a  United  States  court  In  the 
Indian  Territory,  is  not  reviewable  on  the 
ground  of  depTivatJon  (rf  right  of  trial  by 
Jury,  where  such  right  was  asserted  In  tke 
territorial  court  by  demurrer,  for  whicta  tbere 
was  no  authority  under  the  local  practice, 
and  wos  not  again  asserted,  except  in  a 
motion  for  new  trial. 

Dill  v.  Ebey.  229  U.  S.  199,  67  L.  ed. 
1148,  33  Sup.  Ct  620. 

{1916)  The  U.  S.  Supreme  Court  can  not 
assume  Jurisdiction  of  a  writ  of  error  to 
the  Supreme  Court  of  Oklahoma,  where  the 
federal  question  sought  to  be  reviewed  was 
first  presented  in  a  petition  for  rehearing 
by  the  state  Supreme  Court  after  judgment 
of  the  trial  court  had  been  affirmed  where 
the  Supreme  Court  of  the  state  denied  the 
petition  for  rehearing  without  passing  on 
the  federal  question  thus  raised. 

St  Lous  &  S.  F.  R.  Co.  V.  Shepherd,  36 
Sup.  Ct.  274,  affg.  40  Okla.  680. 

(1018)  Where  a  federal  question  was  not 
raised  by  the  plaintiffs  in  error  until  the 
filing  of  the  second  petition  in  error,  the 
question  was  raised  too  late  to  be  considered 
on  writ  of  error  from  the  United  States 
Supreme  Court  the  judgment  having  been 
affirmed  in  the  state  Supreme  Court  on  an 
adequate  nonfederal  ground. 

Bilby  V.  Stewart,  246  U.  S.  255,  62  L.  ed. 
701,  38  Sup.  Ct  264. 

(1918)  The  act  of  Hay  2,  1890,  ch.  182, 
138,  26  Stat  81,  98,  which  validated  all 
theretofore  "contracted  under  the  laws  or 
tribal  CDStoms  of  any  Indian  nation"  in  the 


Indian  Territory,  was  held  to  raise  a  federal 
question  in  a  remote  way  as  to  the  con- 
struction to  be  placed  on  said  act.  in  view 
of. Chickasaw  Act  October  12,  1876,  making 
juarrlages  Invalid  unless  solemnized  by  a 
judge  or  ordained  preacher. 

Carney  v.  Chapman.  347  U.  S.  102,  62 
L.  ed.  1005,  38  Sup.  Ct  440. 

(H)  CIRCUIT  COURTS  OP  APPEALS. 
Superintendence  and  revision  of  bankruptcy 
proceedings,  see  Bankruptcy,  S  85. 

i  162.  Appellate  jurisdiction  and  proeednrv 
in  gener^ 

The  appellate  Jurisdiction  of  the  circuit 
courts  of  appeals  is  restricted  to  the  review 
of  final  Judgments  and  decrees,  with  the 
single  exception  of  interlocutory  orders 
granting  or  continuing  injunctions,  as  to 
which  a  right  of  appeal  is  given  by  section 
7  of  the  act  creating  the  court  (Act  March 
3,  1891.  ch.  517,  26  Stat  828  tU.  S.  Comp. 
Stut  1901.  p.  5501). 

(1893)  Robinson  t.  Belt,  66  Fed.  S28, 
Judgment  reversed  Belt  v.  Robinson 
(1894),  63  Fed.  90. 

The  act  of  March  1.  1895.  ch.  145,  28  Stat. 
6!W  (Ind.  Ter.  Ann.  Stat  1899,  p.  14),  creat- 
ing a  court  of  appeals  for  the  Indian  Ter- 
ritory, deprived  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  of  the  power 
to  entertain  writs  of  error  and  appeals  from 
the  United  Statra  Court  In  the  Indian  Ter- 
ritory, and  writs  of  error  to  said  circuit 
court  of  appeals  allowed  by  the  United 
States  court  in  the  Indian  Territory  after 
March  1.  1895,  must  be  dismissed. 

(3896)  Scott  V.  Hammer,  72  Fed.  280; 
judgment  affirmed  and  cause  remand- 
ed; (1900).  178  U.  S.  615.  44  I*  ed. 
1217,  20  Sup.  Ct.  1019;  (1806)  Gowen 
V.  Bush,  72  Fed.  290. 

(1898)  In  the  act  of  March  1,  1805,  ch. 
145,  28  Stat  698  (Ind.  Ter.  Ann.  Stat  1800, 
§55),  creating  a  court  of  appeals  for  the 
Indian  Territory,  and  giving  It  full  Juris- 
dli-tlon,  civil  and  criminal,  the  provision  of 
section  11  that  "writs  of  error  and  appeals 
frum  the  final  decision  of  said  appellate 
court  shall  be  allowed,  and  may  be  taken 
to  the  Circuit  Court  of  Ap{>eal8  for  the 
Eighth  Judicial  Circuit  In  the  same  manner 
nnd  under  the  same  regulations  as  appeals 
are  taken  from  the  circuit  courts  of  the 
United  States,"  conferred  upon  that  court 
full  appellate  Jurisdiction,  including  that  in 
cases  of  Infamous  crimes,  which  was  thereto- 
fore vested  In  the  United  States  Suprome 
Court 

Harless  v.  United  States,  88  Fed.  97. 

(1906)  In  view  of  Judiciary  Act  March 
3.  1891.  ch.  517,  815,  26  Stat  830  (U.  S. 
Comp.  Stat  1901,  p.  554).  providing  that  the 
Circuit  Court  of  Appeals,  In  cases  In  which 
itn  judgment  Is  final,  shall  have  appellate 
jurisdiction  to  review  judgments  of  the  Su- 
preme Courts  of  the  several  territories  wltbln 
their  particular  circuits,  etc.  Section  6,  as 
amended  by  Act  Cong.  Jan.  20,  1897,  ch.  68, 
29  Stat  492  (U.  S.  Comp.  Stat  1901.  p.  549), 
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declares  that  appeals  or  writs  of  error  may 
be  taken  from  the  District  Courts  or  exist- 
ing Circuit  Courts  direct  to  the  Supreme 
Court  In  cases  of  conviction  of  n  capital 
<*rime;  and  Act  March  3.  ISOl.  ch.  517,  5  6. 
20  Stat.  828.  U.  S.  Corop.  StaL  1001,  p. 
541),  fixing  tlie  appelliito  Jurisdiction  of  the 
Circuit  Court  of  Ap)>eal ;  It  Is  held  that  the 
(Mrcult  Court  of  Appeals  has  Jnrlsdlctiott 
on  writ  of  error  to  review  a  conviction  for 
fCrand  larceny,  in  violation  of  the  laws  of 
a  terrltoiT,  which  has  been  affirmed  by  the 
Supreme  Court  of  tlie  territor>-.  Judgment 
(1005).  15  Okla.  422,  85  P«c.  239,  reversed. 
Miller  V.  Territory  of  Oklahoma.  149 
Fed.  330. 

(1900)  Act  March  1.  1895  (28  Stat  at 
L.  (S&3,  ch.  145),  111.  confers  upon  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
cuit full  and  conqjlete  Jurisdiction  from  the 
final  decisions  of  the  Court  of  Appeals  In 
the  Indian  Territory. 

Laurel  Oil  &  Gas  Co.  v.  Morrison.  212 
r.  S.  291,  {53    I*  ed.  517,  29  Sup.  Ct. 

(1917)  The  Supreme  Court  of  Appeals 
has  Jurisdiction  to  review  a  Judgment  in  a 
proceeding  to  set  aside  an  original  default 
judgment  for  want  of  Jurisdiction  of  the 
defendant  because  of  erroneous  service  of 
process. 

Stevlrmac  Oil  &  Gas  Co.  v.  DIttman.  245 
T:.  S.  210,  62  L.  ed.  248,  38  Sup.  Ct. 
116. 

S  163.   Review  of  final  deciuoDs. 

(1902)  The  circuit  courts  of  appeals  have 
no  Jurisdiction  to  review  the  final  Ju^^ents 
or  decrees  of  the  Supreme  Courts  of  the 
territories  under  Act  March  3,  1891,  ch.  517. 
2«  Stat  826  (U.  S.  Comp.  Stat  1901,  p.  547), 
In  any  cases  except  those  In  which  the  Juris- 
diction is  dependent  entirely  upon  the  ojipo- 
slte  parties  to  the  suit  or  controversy,  being 
aliens  and  citizens  of  the  I'nited  States,  or 
citizens  of  dlfTerent  sbites.  and  those  arising 
under  the  patent  laws,  the  revenue  laws, 
the  criminal  laws,  and  in  admiralty. 

Union  Cent.  Life  Ins.  Co.  v.  Champlln. 
116  Fed.  858. 

(1903)  A  Judgment  of  the  United  States 
Court  of  Appeals  in  the  Indian  Territory  re- 
versing the  Judgment  of  an  inferior  court, 
and  remanding  the  case  for  further  proceed- 
ings, is  not  a  final  decision,  and  is  not  re- 
viewable in  the  United  States  Circuit  Court 
of  Appeals. 

Morgan  v.  Thompson,  124  Fed.  2K^. 

(1014)  Under  S  15  of  Enabling  Act  of 
Oklahoma  (Act  June  16,  1906,  ch.  3335,  34 
Stat  276),  relating  to  appeals  and  writs  of 
error,  held  that  In  view  of  the  general 
power  to  remand  granted  to  the  United 
States  Circuit  Court  of  Appeals  by  Act 
March  3,  1891,  cb.  517.  510,  26  Stat  829, 
the  United  States  Circuit  Court  of  Appeals 
for  the  eighth  circuit  had  authority  to  re- 
mand to  tlie  proi)er  court  below  any  of  the 
cases  pending  in  that  court  specified  in  i  15 
of  the  Enabling  Act  when  it  afflnuB  the 


Judgment  or  decree  therein,  as  well  as  when 
it  reverses  It. 

Harper  v.  Victor,  212  Fed.  903. 

S  164.  Original  dvil  joriidictum  uid  proced- 
nre  in  exerdse  thereof. 

(1911)    If  the  United  States  has  authority 
to  sue  on  a  bond  for  the  faithful  perform- 
ance of  the  conditions  of  an  oil  lease,  the 
I'nited  States  court  lias  Jurisdiction  thereof. 
United  States  v.  Comet  Oil  &  Gas  Co.,  187 
Fed.  674. 

(I)   TERRITORIAL   AND  PROVISIOXAIi 

COURTS. 

fi  165.  Establiilunent  and  organisation  in  gen< 
eraL 

Territorial  courts  sustain  a  dlCTerent  rela^ 
tlon  to  the  federal  government  than  do  the 
state  Courts,  as  territorial  courts  are  created 
and  derive  their  powers  from  the  federal 
government;  and  whether  they  are  sitting 
as  fe4leral  courts  or  territorial  courts,  th^ 
derive  tbetr  powers,  authority  and  Jurisdic- 
tion from  the  Constitution  and  laws  of  the 
United  States. 

(1802)  McDaid  v.  Territory,  1  Okla.  92, 
30  Pac.  438,  reversed  (1893),  150  U. 
S.  200,  37  L.  etl.  1055,  14  Sup.  Ct.  50. 

(ISOS)  Act  Cong.  May  4,  1896,  ch.  155, 
§3  129  Stat  114),  which  provides  that 
"where  an  apiieal  or  writ  of  error  has  been 
taken  from  a  Judgment  in  any  civil  or 
criminal  case  rendered  by  any  of  said  courts 
of  Greer  county,  Texas,  to  any  other  court 
x)f  Texas,  the  Judgment  of  such  appellate 
court  shall  be  binding  upon  all  parties  to  auch 
case,  and  upon  the  filing  of  a  certified  copy 
thereof  In  the  court  of  Oklahoma,  havliur 
Jurisdiction  of  like  cases.  It  shall  be  the 
duty  of  such  court  to  enter  the  same  on  its 
nilnutes  and  proceed  in  said  action  in  all 
re»|K!cts  as  though  it  had  rendered  the  origi- 
nal Judgment  therein."  authorizes  the  apiiel- 
late  court  to  determine  a  case  pending  there- 
in on  appeal  from  the  county  court  of  Greer 
county,  taken  prior  to  March  16,  1896,  but 
not  decided  until  after  that  date,  and  is 
clearly  within  the  legislative  power  of  con- 
gress relating  to  courts  for  the  territories. 
CuUIns  V.  Overton,  7  Okla.  470,  54  Pac. 
702. 

(1899)  Laws  Choctaw  Nation  (Stanley's 
Co<ie.  p.  103),  providing  that  the  circuit  court 
of  said  Nation  shall  not  enjoin  the  operation 
of  public  worba,  and  the  federal  treaty  with 
certain  Indian  Nations  of  1860  (art  43),  by 
which  the  United  States  agrees  not  to  pre- 
vent the  legldatnre  of  the  Choctaw  Nation 
from  authorizing  such  works  of  Internal  im- 
provement as  they  may  deem  necessary,  do 
not  prevent  the  federal  courts  established 
by  congress  over  the  territory  of  the  Na- 
tions from  issuing  an  Injunction  In  favor  of 
lessees  of  coal  mines  claiming  the  right  to 
operate  the  same  by  contract  with  the  Choc- 
taw Nation,  enjoining  adverse  claimants  of 
the  mines  from  interfering  with  them  in 
their  mining  operations. 

MeCurtaln  t.  Grady,  1  Ind.  Ter.  im,  38 
S.  W.  66. 
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(1001)  Tbe  Judicial  authority  of  tbe  ter- 
ritory was  originally  derived  from  the  Or- 
ganic Act  (section  0),  whicb  provided  that 
the  judicial  power  of  the  territory  "shall  be 
vested  in  a  Supreme  Court,  district  courts, 
probate  courts  and  Justices  of  the  peace." 
»nd  said  Supreme  and  district  courts,  re- 
spectively shall  possess  chancery  as  well  as 
«Hinimon-Iaw  Jurisdiction,  and  authority  foi 
redress  of  all  wrongs  (.-omniltted  against  tbe 
Constitution  or  laws  of  the  United  States 
or  of  the  territory,  affecting  i>ersons  or 
property. 

Smith  V.  Speed,  11  Okla.  95.  66  Pac.  511. 

(1902)  The  Organic  Act,  Si),  and  Act 
Cong.  Dec.  21,  18»3,  ch.  5.  2S  Stat  20,  vests 
in  the  Supreme  Court  of  tbe  territory  the 
power  to  define  the  Judicial  districts  bi  the 
territory,  and  to  fix  the  time  and  place  at 
each  county  seat  In  each  district  where  the 
district  court  shall  be  'held,  and  designate 
the  judge  who  shall  preside  thereto. 

Terrttory  v.  Terrell,  11  Okla.  449,  68 
Pac.  503. 

SJ66.   Original  civil  jBrisdiedoa  and  proeed* 
ore  in  exercise  thereof. 

The  district  courts  are  courts  of  general 
jurisdiction,  l>oth  at  law  and  In  equity  (Or- 
ganic Act,  §  !».  Where  the  land  depart- 
ment officers  have  misconstrued  the  law,  and 
have  ^veu  a  patent  to  one  party  when  it 
sbould  have  been  given  to  nnutber  jwrson, 
the  rightful  owner,  the  United  States  gov- 
ernment having  partetl  with  title,  tbe  land , 
officers  no  longer  having  jurisdiction,  a  court 
of  equity  will  convert  the  wrongful  holder 
of  the  property  a  trustee  for  the  true  owner 
according  to  the  laws  of  the  United  States, 
and  will  compel  a  conveyance  of  the  legal 
title. 

(1892)  Smith  V.  Townsend.  1  OkU.  117, 
20  Pac.  m.  affirmed-  (1S03).  148  U.  S. 
490,  37  U  ed.  533,  13  Sup.  Ct.  634. 

Tbe  rule  that  a  state  court  can  not  man- 
damus a  federal  officer  does  not  apply  to  a 
territorial  court 

(1892)  McDaid  v.  Territory.  1  Okla.  92. 
30  Pac.  438,  reversed  (1893),  150  U.  S. 
200.  37  L.  ed.  1055,  14  Sup.  Ct.  59. 

The  courts  of  the  territory  of  Oklahoma 
are  vested  with  authority  to  exercise  the 
whole  of  the  judicial  powers  to  the  United 
States,  both  chancery  and  common-law  juris- 
diction, and  it  la  witbto  the  power  of  tbe 
district  court,  under  the  Organic  Act  to  en- 
tertato  as  a  writ  of  mandamus  to  compel 
the  performance  of  some  duty  on  tbe  part 
of  a  public  officer,  which  duty  Is  within  the 
requirements  of  that  office. 

(1892)  McDaid  v.  Territory.  1  Okla.  92, 

30  Pac.  438,  reversed  (1803).  150  U. 

S.  209,  37  U  ed.  1055,  14  Sup.  Ct  50. 

Mansf.  Dig.  S5142  (Ind.  Ter.  Ann.  Stat 
1899.  13347),  to  force  in  the  Indian  Terri- 
tory, and  providing  that  the  Jury  may  be 
required  to  find  specially  upon  particular 
questions  of  fact,  having  been  decided  by  the 
Snpreme  Court  of  Arkansas  not  to  be  manda- 
tory, and,  sncb  a  statute  not  being  obligatory 


upon  the  federal  courts,  tbe  refusal  of  the 
court  in  the  Indian  Terrttory  to  submit  ques- 
tions for  special  flndtogs  Is  not  a  ground  for 

reversal. 

(1893)  W.  B.  Grimes  Dry  Goods  Co.  v. 
Miilcolm.  5S  Fed.  670,  judgment  af- 
firmed (l«)ti),  1(V4  U.  S.  483,  41  L. 
ed.  524,  17  Sup.  Ct.  158. 

The  United  States  court  In  the  Indian  Ter- 
ritory has  no  jurisdiction,  either  under  Act 
March  1,  1S89,  ch.  333.  25  Stat  783  (Ind. 
Ter.  Ann.  Stat  1809,  p.  1).  or  Act  May  2, 
lSy<».  ch.  182,  26  Stat  90  (Ind.  Ter.  Ann. 
.Stat.  1899.  p.  7).  to  entertain  an  action  for 
the  collection  of  taxes  imposed  by  the  laws 
of  the  Creek  Tribe  of  Indians  upon  citizens 
of  the  United  States  residing  in  such  ter- 
ritory. 

(1893)  Crabtree  v.  Madden,  54  Fed.  426; 
(1808)  Crabtree  v.  Byrne,  54  Fed.  432. 

(1803)  Equitable  liens  on  personalty  by 
contract  of  the  parties  being  enforceable  only 
in  equity,  Jurisdiction  of  a  case  arising  In 
the  Choctaw  Nation,  upon  suit  by  nonresi- 
dents to  enforce  kucIi  a  lieu  against  an  ad- 
luiuLstrator,  Is  in  the  United  States  court 
for  the  Indian  Territory,  and  not  in  the 
probate  court  of  tbe  Choctaw  Nation. 
Riddle  v.  Hudgtos,  5S  Fed.  490. 

(1893)  In  the  trial  of  causes  by  the  dis- 
trict court  sittii^  as  a  United  States  court, 
the  procedure  prescribed  by  the  statutes  of 
Oklahoma  will  govern  the  procedure  of  such 
courts,  in  tbe  absence  of  any  federal  statutes 
or  regulations  on  the  subject. 

Kx  parte  Muri'hy,  1  Okla.  288,  29  Pac. 
or.2. 

(tSJKJ)  In  matters  of  practice  In  federal 
criminal  cases,  the  Code  of  Criminal  Pro- 
cedure of  the  territorj'  governs,  so  far  as 
the  same  Is  applicable  and  not  in  conflict 
with  some  fe<leral  statute  on  the  same  sub- 
ject. 

Stanley  v.  United  States,  1  Okla.  336,  33 
I'ac.  1025. 

(1895)  The  United  States  court  In  the 
Indian  Territorj-  has  no  Jurisdiction  of  an 
action  against  the  Choctaw  Nation,  or  its 
executive  officers,  as  such. 

Tbebo  V.  Choctaw  Tribe  of  Indians,  66 
Fed.  372. 

(1895)  The  practice,  pleadings,  forms, 
and  modes  of  proceeding  of  the  territorial 

courts,  as  well  as  their  resj)ective  Jurisdic- 
tions, subject  to  such  exceptions  as  are  ex- 
pressed in  the  Organic  Act,  were  Intended  to 
be  left  to  the  action  of  the  territorial  legis- 
lature, and  to  such  rule  as  might  be  adopted 
by  the  courts  themselves;  and  they  are  not 
provided  for  by  the  civil  proce4lure  adopted 
by  the  Congress  for  the  direction  of  tbe  Su- 
preme Court  ami  the  District  Courts  and 
CMrcuit  Courts  of  tbe  United  States. 

United  States  v.  (Tboctaw,  O.  &  G.  R. 
Co..  3  Okla.  404,  41  Pac.  729. 

(1807)  A  white  citizen  of  the  United 
States,  who,  by  Intermarriage  with  an  In- 
dian, becomes  by  adoption  a  member  of  tbe 
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Cherokee  Nation,  does  not  cease  to  be  a 
dtlzoi  of  the  United  States  bnt  such  adop- 
tion oasts  tiie  jarlsdlctlon  of  the  federal 
court  over  suits  between  him  and  other 
members  of  his  tribe,  aud  confers  exclusive 
Jurisdiction  tbereof  on  the  tribal  courts; 
and  a  subsequent  unauthorized  naturaliza- 
tion of  snch  person  does  not  affect  his  le^l 
status. 

Raymond  t.  Raymond,  83  Fed.  721. 


(1897)  Under  Act  Cong.  Marxrh  3,  1887, 
ch.  359,  24  Stat  505  (U.  S.  Comp.  Stat. 
1901,  p.  752).  a  person  may  bring  an  action 
in  the  district  court  for  the  recovery  of 
money  paid  for  land  upon  an  entry  which 
was  erroneously  allowed  and  afterwards  can- 
celed without  showing  that  he  had  surren- 
dered to  the  secretary  of  the  interior  bis 
dniilicate  receipt,  and  that  be  had  ^ecuted 
a  relinquishment  of  all  rights  and  claims 
to  said  lands,  as  provided  by  Act  Cong. 
Jane  16,  1880.  ch.  234,  S2  (21  Stat  253), 
anthorl^ng  the  secretary  of  the  interior  to 
make  repayment  of  moneys  on  entries  erron- 
eously allowed ;  and  the  remedies  provided 
by  these  two  acts  are  separate  and  distinct, 
and  it  is  not  necessary  to  exhaust  the  rem- 
edy granted  by  the  first  act  in  order  to 
pursue  the  later  one,  and  the  claimant  may 
prosecute  his  claim  in  the  District  Court 
at  once. 

United  States  t.  Foreman,  5  Olda.  237. 
48  Fac.  92L 


(1807)  In  matters  of  practice  the  courts 
of  Oklahoma,  when  tbelr  federal  jurisdiction 
is  invoked,  nill  be  goTerned  by  the  rules  of 
practice  prescribed  by  the  Legislature,  so 
far  as  apidlcable  and  not  in  contravention 
of  some  federal  statute;  and  where  in  a 
given  case  a  bill  of  exceptions  or  case-made 
was  required  by  the  federal  courts,  according 
to  tbelr  decisions,  and  such  is  not  necessary, 
accordli^  to  the  practice  of  the  courts  of 
Oklahoma,  held,  that  the  procedure  govern- 
ing the  court  while  sitting  as  territorial 
court  will  be  tbe  procedure  applicable  in 
this  case. 

Rhea  v.  United  States,  6  Okla.  249,  50 
Pac.  992. 


(1900)  A  Justice  of  the  Supreme  Court 
of  Oklahoma  may  Issue  the  writ  of  habeas 
corpus,  or  direct  the  clerk  of  said  court 
to  Issue  it,  and  It  will  not  on  that  account 
be  the  process  of  the  Supreme  Court  nor 
will  it  give  the  body  Jurisdiction  to  hear  and 
determine  any  matter  Involved  therein,  until 
nntil  after  a  final  Judgment  by  such  Justice 
before  whom  the  matter  is  pending  at  the 
time. 

In  re  McMaster,  9  Okla.  432,  60  Pac. 
289. 


(1900)  The  Supreme  Court  has  no  origi- 
nal Jurisdiction  of  prisoners  sentenced  from 
Oklahoma  and  confined  in  the  Kansas  Stete 
Penitentiary,  and  a  writ  of  habeas  corpus 
will  not  issue  to  the  warden  of  such  peni- 
tentiary to  inquire  Into  the  valldlt?  of  a 


sentence  of  a  p«8en  while  confined  in  said 

prison. 

Ex  parte  Bailey.  10  Okla.  2ft4,  61  Pac 

022. 

(1900)  Where  the  complaint,  in  an  ac- 
tion to  foreclose  a  mechanic's  lien,  refers 
to  plaintiff  and  defendant  as  "of  S.,  Indian 
Territory,"  and  further  states  that  plalntifr 
"filed  with  the  clerk  of  this  court,  In  the 
Xortbern  Judicial  district  wherein  all  of 
said  property  is  Situated.'*  an  account  of 
all  demand^  and  that  be  has  a  lien  on 
a  certain  building  "now  situated  in  the  town 
of  S.,  Indian  Territory,  then  and  now  owned 
and  occupied  by  defendant,"  it  sufficiently 
states  the  residence  of  defendant  and  location 
of  the  premises  to  be  in  the  Northern  ju- 
dicial district,  and  hence  within  the  Jurisdic- 
tion of  tbe  court 

Sprlngston  v.  Wheeler,  3  Ind.  Ter.  388, 
58  S.  W.  658. 

(1902)  In  an  original  action  In  the  Su- 
preme Court,  where  the  respective  parties 
submit  the  cnse  on  the  pleadings,  and  such 
pleadings  fall  under  the  rules  of  interpreta- 
tion, to  show  that  tbe  plaintiff  Is  entitled 
to  recover,  Judgment  for  dismissal  ai^  for 
costs  will  be  entered. 

Territory  v.  Jacobs,  12  Okla.  152,  70 
Pac.  197. 

(1900)  On  a  trial  in  a  territorial  Dis- 
trict Court  of  Oklahoma  of  an  indictment 
charging  an  offense  against  tbe  laws  of  the 
United  States,  questions  relating  to  the  right 
of  defendants  to  he  tried  separately  and  to 
challenge  jurors  peremptorily  are  to  be  de- 
termined by  the  laws  of  the  territory.  Judg- 
ment (1904),  14  Okla.  108,  76  Pac.  672,  af- 
firmed. 

Cochran  v.  United  States,  147  Fed.  206. 

S 167.  Appellate  jurisdiction  and  procedure 
in  exercise  thereof. 

(1892)  Under  Organic  Act,  S  9.  which  pro- 
vides that  writs  of  error  and  appeals  shall 
be  allowed  in  all  cases  from  the  final  de- 
cisions of  the  district  courts  of  the  territory, 
ball,  pending  an  appeal  in  a  criminal  case 
on  the  federal  side  of  a  territorial  court 
will  be  allowed  as  provided  by  the  statute 
of  the  territory ;  there  being  no  federal  stat- 
ute on  tlie  subject 

Ex  parte  Murphy,  1  Okla.  288,  29  Pac. 
652. 

(1893)  In  view  of  Act  Dec.  25,  1890 
(Stat  IMKt,  ch.  IS,  art.  15;  Wilson's  Rev. 
&  Ann.  Stat.  1903.  H  1872-1884)  by  which 
the  territorial  legislature  conferred  on  the 
probate  court  concurrent  Jurisdiction  wltb 
the  district  court  in  certain  cases,  and  reg- 
ulated the  right  of  appeal,  was  ratified  by 
Congress  (Sapp.  Rev.  Stat  U.  S.  p.  929),  In 
respect  to  Jurisdiction;  held  that  as  such 
ratification  conferred  on  the  protute  court 
concurrent  jurisdiction  with  the  district 
court,  tbe  exercise  of  such  Jurisdiction  must 
be  determined  Uy  the  Code  of  Civil  Proce- 
dure, which  provides  for  the  procedure  both 
before  and  after  judgment,  including  the 
right  of  appeal  to  tbe  Supreme  Court,  and 
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the  manner  of  tiikin?  and  prosecuting  sach 
appeal ;  and  hence  the  Supreme  Court  may 
entertain  au  appeal  trova  the  Probiite  Court 
In  a  case  where  It  has  concurrent  jurisdic- 
tion with  the  District  Court. 

Chandler  r.  Colcord,  1  Okla.  260,  32 
Pac.  m 

(1S95)  Under  Stat.  1S90,  §1642  (Wil- 
son's Rev.  &  Ann.  Stat  1903,  S1881),  pro- 
viding that  appeals  from  the  final  judgment 
of  Probate  Courts  shall  t>e  taken  to  the 
Supreme  Court  of  the  territory  in  the  same 
manner  as  from  the  District  Court  when  only 
questions  of  law  are  Involved,  and  that,  if 
questions  of  fact  are  to  be  retried  in  the 
appellate  conrt,  the  appeals  shall  be  taken 
to  the  district  court  in  manner  and  form 
as  appeals  are  taken  from  judgments  of 
jufltlccH  of  the  peace,  appeate  from  the  pro- 
bate court  InToiving  questions  of  fact  only 
lire  to  be  taken  to  the  District  Court  in 
the  Mime  munner  as  appeals  are  taken  from 
the  Judgments  of  Justices  of  the  peace. 

Itrii-kner  v.  Sporleder.  3  Okla.  561,  41 
Pnc.  726. 

(IMHil  Wiiere  final  Judgment  is  rendered 
In  the  probate  court  on  an  order  to  amerce 
n  sberifT,  an  apiie:tl  npon  questions  of  fact 
1  rt'senteil  on  the  trial  of  the  order  to  amerce 
nlll  lie  to  the  district  court. 

Feiiton  V.  White.  4  Okla.  472,  47  Pac. 
472. 

(INiK!)  Stat.  IMW,  Slu(Ki  (Wilson's  Rev. 
»«c  Ann.  Srnt.  1!K13.  81881),  provides  that 
uimii  questions  of  fact  an  appeal  from  the 
l»rob:ite  court  is  to  be  taken  to  the  district 
coui-t  in  the  same  manner  and  form  as  ap- 
|H*nls  are  taken  from  the  Judgments  of  jus- 
tices of  the  i)eace.  and  under  authority  of 
M764  (5M4)  the  fact  that  the  plahitlff  in 
error  took  an  appeal  from  the  action  of  the 
probate  court,  Instead  of  filing  his  petition 
in  error,  Is  a  sufficient  indication  that  It  Is 
his  imrpose  to  appeal  to  the  district  court 
in  order  to  have  the  case  retried  upon  the 
(|U€>»tions  of  fact. 

Kenton  r.  White,  4  Okla.  472,  47  Pac. 
472. 

(1806)  Where  an  appeal  Is  taken  from 
the  judgment  of  the  probate  court,  which 
judgment  was  rendered  by  the  probate  court 
while  sitting  as  a  justice  of  the  peace's 
court,  the  appellant  may  at  any  time  before 
the  commencement  of  the  trial  on  appeal 
in  the  district  court,  and  without  the  con- 
sent of  the  other  party,  dismiss  the  appeal, 
and  the  Judgment  of  the  probate  court  will 
be  restored,  and  given  the  same  force  and 
effect  as  If  no  aftpeel  had  been  taken,  and  if 
the  district  court  refuses  to  so  dismiss  the 
appeal,  and  proceed  to  a  trial  of  the  cause 
on  ita  merits,  it  will  be  error. 

Darlington-Miller  Lumber  Co.  v.  Hall,  4 
Okla.  668,  46  Pac.  403. 

(1887)  An  appeal  lies  ft«m  the  decisions 
of  the  probate  courts  on  questions  of  fact  to 
the  dlBtrk:t  court. 

Nix  T.  OUmer,  6  Okla.  740,  SO  Pac.  ISL 


(189S)  Under  Stat  1893,  S 1566  (WU- 
son's  Rev.  &  Ann.  Stat  IWB,  81881),  pro- 
viding that  appeals  from  the  final  Judgment 
of  probate  courts  shall  be  allowed  and  taken 
to  the  Supreme  Court  in  the  same  manner 
as  from  the  district  court  with  like 
eCTect,  when  only  questions  of  law  are  In- 
volved in  the  appeal,  but  if  questions  of  fact 
are  to  be  retried  the  appeal  shall  be  taken 
to  the  district  court;  held  that  where  a 
question  of  law  alone  Is  involved  for  retrial 
on  ai)i)eal,  the  appeal  must  be  to  the  Supreme 
Court,  but  where  a  question  of  fact  is  in* 
volved  for  retrial,  whether  or  not  there  are 
also  questions  of  law  iuTolved,  the  appeal 
must  be  to  the  district  court. 

Johnson  r.  Hays,  6  Okla.  6^,  65  Pac. 
1068. 

(1808)  A  decision  overruling  a  demurrer 
to  irtalntiCTs  evidence  Is  not  a  final  decision, 
from  which  an  appeal  lies ;  and  hence,  If  de* 
fendant  then  offers  no  evidence,  a  Judgment 
thereon  involves  a  question  of  fact  cogniz- 
able only  in  the  district  court,  under  Stat 
1883.  fl566  (Wilson's  Rev.  &  Ann.  Stat 
litOS,  I1S81),  where  the  appeal  is  from  a 
probate  court 

Johnson  y.  Hays,  6  Okla.  582,  65  Pac. 
1068. 

(1890)  An  appeal  will  lie  from  the  deci- 
sion of  the  probate  court  in  bastardy  pro- 
ceedings to  the  Supreme  Court,  when  ques- 
tions of  law  are  alone  Involved. 

Bell  V.  Territory,  8  Okla.  75,  56  Pac. 
853. 

(18»f»  Under  Stat  1893,  81566  (WU- 
son's  Rev.  &  Ann.  Stat  1903.  S1881),  it  is 
provided  that  at^als  from  the  judgments  of 
courts  of  probate  shall  be  allowed  and  taken 
from  the  district  court,  when  the  appeal 
involves  the  determination  of  a  question  of 
law  alone,  and  when  it  Involves  a  question 
of  fact  the  an)eal  Is  to  be  taken  in  the 
same  manner  aa  from  the  Justice  conrt  to  the 
district  court 

Vovdl  T.  Taylor,  8  Okla.  92S,  58  Pac. 
944. 

(1S99)  Where  a  case  is  tried  In  the  pro- 
bate court,  and  a  Judgment  rendered  for  the 
plaintiff,  and  the  defendant  attempts  to  ap- 
peal without  giving  bond  required  for  taking 
an  appeal  (Stat.  1803.  §$  4765.  4706;  Wilson's 
Rev.  &  Ann.  Stat  1903,  88  5045,  5046),  and 
after  the  transcript  of  the  proceedings  In 
the  iirobate  court  is  filed  in  the  district  court 
the  plaintiff  makes  a  timely  motion  to  dis- 
miss the  appeal  for  the  reason  that  no  ap- 
])eal  bond  was  given  to  effectuate  the  appeal, 
and  such  motion  Is  overruled,  and  the  t>ar- 
ties  are  required  to  go  to  trial  any  appear- 
ance for  the  purpose  of  protecting  his  rights 
on  the  trial  will  not  amount  to  a  waiver  of 
giving  nn  appeal  bond,  or  give  the  court  a 
right  to  try  and  determine  the  cause. 

Vowell  v.  Taylor,  8  Okla.  625,  58  Pac. 
944. 

(1889)  Where  an  action  Is  ai^iealed  ftom 
a  justice  of  the  peace  or  from  the  probate 
court  the  district  conrt  takes  merely  appel- 
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late  Jurisdiction,  and  no  original  jurisdic- 
tion, and  can  bear  and  determine  the  case 
only  as  a  case  within  the  jnrisdlction  of 
the  conrt  from  whence  the  appeal  was  taken. 
Vowell  V.  Taylor,  8  Okla,  625.  58  Pac. 

(1!»00>  Appeals  from  the  district  courts 
of  Oklahoma  in  bankruptcy  proceedings  lie 
to  the  Supreme  Court  iu  three  instances 
only:  (3)  From  a  Judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bank- 
rupt; (2)  from  a  judgment  granting  or  deny- 
ing a  discharge;  and  (3)  from  a  Judgment 
allowing  or  rejecting  a  debt  of  9500  or  over. 
Ex  parte  Stamper,  0  Okla.  630.  00  Pac. 
06. 

(IIXH))  An  appeal  from  a  final  judgment 
of  a  probate  court  which  involves  only  a 
question  of  law  can  not  be  taken  to  the  dis- 
trict court  of  the  coun^,  iHit  mast  be  taken 
to  the  Supreme  Court  of  the  territory  irre- 
8i)ectlve      the  amount  involved. 

D<K>ker  T.  CahlU,  10  Okla.  2S1,  61  Pac. 
1101. 

(UKK))  It  Is  not  nece88ar>-,  uixm  appeal 
from  the  Jurisdiction  of  the  probate  court 
to  the  district  court,  that  such  a  transcript 
f^hall  ncconipany  tlie  iwpers  in  the  case  as 
is  requiretl  upon  appeal  from  a  justice  of 
the  i)eace. 

Petrie  v.  Coulter.  10  Okla.  257,  61  Pac. 
1058. 

(I!HHi)  Tlic  district  court  of  tbe  county 
liJiK  juriwliction  of  causes  appealed  from 
the  prohnte  court,  when  questions  of  fact 
are  ti>  I>e  retried,  though  questions  of  law 
are  iiivolve<1.  without  regard  to  the  amount 
Involved. 

Unndolph  v.  Hudson,  10  Okla.  3!>S,  61 
Pnc.  1103. 

(IJMri)  In  actions  of  forcible  entry  and 
detainer,  or  forcible  detainer,  the  title  to 
real  estate  can  not  lie  put  In  Issue  or  Iltl- 
gutpil.  The  right  to  iwssessioD  is  the  only 
Issue  tli  't  ciin  he  deterniiniHl.  and  on  appeal 
r<>  tile  district  ■  court  the  jurisdiction  is  np- 
IH'Date.  and  not  original,  and  only  sucb  issues 
as  arc  within  the  jurisdiction  of  the  justice 
of  the  iieace  can  be  litigated  or  determined. 
I{ii>wn  V.  Hartshorn.  12  Okla,  121,  00 
I*ac.  1040. 

(1008)  All  apiteals  from  the  probate 
ctmrt.  when  exerclshig  its  jurisdiction  In 
pntliute  matters,  must  be  to  the  district  court, 
nnder  Stut.  1Wt3.  ch.  IS,  art.  13.  814  (WIl- 
S4in'»  liev.  &  Ann.  Stiit.  I'.Hia,  §  170:i).  wliether 
tlie  n|i[>eal  is  on  questions  of  law  or  fact. 
Carpenter  v.  Rnasell,  13  Okla.  277.  73 
Pac.  930. 

(llKKi)  Where  judgment  is  rendered  in 
the  i)rol>ate  court  in  a  civil  cause,  the  de- 
feated party  may  apjteat  direct  to  the  Su- 
preme Court  In  the  same  manner  as  appeals 
are  taken  from  the  district  conrt  where  qnes- 
Hons  of  law  only  are  to  be  reviewed. 

Thonipsoii  V.  Crosby,  16  Okln.  316.  S2 
Pac.  043. 


S  168.  Tranafer  of  canae*  on  admiMion  of  ter- 
ritory ai  itate. 

(1000)  The  district  court  of  the  state  is 
the  successor  of  the  territorial  district  court 
for  tlie  purpose  of  correcting  the  record  of 
n  Judgment  of  the  territorial  conrt. 

Ex  imrte  Howland.  3  Okla.  Cr.  142.  104 
Pac.  JI27. 

A  judgment  In  an  action  in  the  United 
States  Court  of  the  Indian  Territory  less 
than  .six  months  before  the  admission  of  the 
state  may  be  reviewed  by  the  Supreme  Court 
of  the  stnte  on  appeal  within  sis  months  after 
Ju4lgment. 

(1000)  Moberl.v  v.  Koth.  23  Okla.  856. 
ins  Pac.  182;  (1900)  Friend  v.  Roth, 
23  Okla.  864.  866,  102  Pac.  185,  186. 

KiiHbllng  Act,  118  (Act  June  16,  1006. 
ch.  3335.  34  Stat.  277),  confers  on  the  Su- 
preme Court  the  same  jurisdiction  to  review 
Judgments  in  action  in  the  United  States 
courts  of  the  Indian  Territory  from  which 
no  nppeal  had  been  taken  as  the  United 
States  Court  of  Appeals  for  the  Indian  Ter- 
rltor>'  could  hare  taken  If  it  had  not  been 
dissolveii  by  the  creation  of  the  state. 

iV,m)  Moberly  v.  Roth.  23  Okla.  856, 
102  Pac.  182;  (1900)  Friend  t.  Roth. 
23  Okla.  864,  866,  102  Pac.  185,  186. 

(UK)!))  Section  9,  of  the  Enabling  Act 
(Act  Congress  June  16.  190(J.  34  Stat.  277. 
ch.  ;;{3.3.~»)  and  §  3  of  the  amendments  of  the 
KnabUng  Act  (Act  March  4,  1007,  34  Stat. 
12«7.  ch.  2011)  in  connection  with  S  497  of 
Bunn's  Const.,  are  self-executing  and  to- 
gether transfer  all  cases  pending  in  all  courts 
of  i>rlginal  Jurisdiction  in  Oklahoma  Terri- 
tory and  in  the  Indian  Territory  to  similar 
courts  of  original  Jurisdiction  of  the  state. 
Reeves  v.  Territory,  2  Okla.  Cr.  351.  101 
Pac.  103!). 

(1JH)9)  Where  an  action  was  brought  in 
T^niteil  States  commissioners'  court  and  np- 
]>eal  taken  prior  to  statehood,  the  district 
court  should  refuse  leave  to  file  set-off  not 
filed  In  commissioners'  court,  as  required  by 
statute.  Indian  Ter.  Ann.  Stat.  1809,  1  2730. 
Humphreys  v.  Davidson,  23  Okla.  874, 
102  Pac.  01. 

(t!H)9)  The  county  court  Is  the  successor 
of  the  Oklahoma  Territory  probate  court 
only  as  to  matters  pending  the  statehood, 
and  iidmlnlstnitlons  and  guardianships  as 
provldeil  by  Const,  art.  7.  §  12. 

Crump  V.  PItchford,  24  Okla.  808,  104 

Pac.  on. 

iV.Hm  The  Criminal  Court  of  Appeals  of 
Oklahoniji,  as  successor  to  the  Uniteii  States 
Court  of  Ajipeals  of  the  Indian  Territory, 
does  not  acquire  Jurisdiction  of  a  capital 
ciise  wliere  a  final  decision  is  rendered  prior 
to  statehood. 

Keliey  v.  United  States,  3  Okla.  Cr.  186, 
1()4  Pac.  922. 

( mm  r  |K)n  the  creation  of  the  Criminal 
Court  of  Appeals,  all  criminal  Jurtsdlctlcm 
theretoffirc  vested   In  the  Snprrnie  Court 
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ceased  and  vested  iu  that  court,  together 
wttb  the  authority  to  express  an  opinion  on 
matters  referred,  pursuant  to  Wilson's  Rev. 
&  Ann.  Stat  1003,  H  5588,  5589,  should  said 
sections  by  that  court  be  held  constitutional. 
In  re  Opinion  of  the  Judges,  25  Okla. 
76^  106  Pac.  325. 

(ltM)n)  Under  an  indictment  for  murder 
returneil  prior  to  Btatehoo<I,  tlie  defendant 
shoultl  l>e  trieil  and  imuifthetl  under  the  law 
AS  It  existed  at  the  time  of  the  commission 
of  the  offense. 

O'Bar  V.  United  States.  3  Okla.  Cr.  310, 
105  Pac.  988. 

(1009)  In  view  of  Oklahoma  Const- 
Schedule,  §  1,  proTldinfc  that  the  chanf;e  in 
the  form  of  the  Rovemment  shall  not  affect 
existing  rights,  actions,  proceedings,  con- 
tracts, or  claims,  and  S  2.  providing  that  the 
Inws  of  Oklahoma  Territory  shall  be  in  force 
in  the  state  until  changeil  or  repealed,  the 
laws  of  Oklahoma  Territory  relating  to 
pleadings  are  not  applicable  to  the  causes 
pending  in  the  court  of  the  Indian  Territory 
on  admlsHlon  of  the  state  and  transferred  to 
the  circuit  court  of  the  United  States,  which 
continued  to  be  governed  by  the  laws  in  force 
in  the  Indian  Territory. 

St.  Louis  &  S.  F.  R.  Co.  v.  Cundleff. 
171  Fe^l.  319. 

(1010)  Where  a  case  appealed  from  the 
territorial  district  court  to  the  territorial  Su- 
preme Court  was  after  admission  of  the 
state  to  the  Union  transfer  by  the  Enabling 
Act  (Act  June  14.  1006^  eta.  3335,  34  Stat. 
276),  S  16,  to  the  United  States  Supreme 
Court,  which  was  vested  with  the  powers 
of  the  territorial  Supreme  Court,  the  case 
should  be  affirmed  by  the  Supreme  Court  if 
It  should  have  been  affirmed  by  the  terri- 
torial Supreme  Court  under  its  code  of  pro- 
cedure. 

Young  V.  United  States.  176  Fed.  612. 

(1010)  Where  a  case  appealed  from  the 
territorial  district  court  to  the  territorial 
Supreme  Court  and  transferred  on  admis- 
sion of  the  state  to  the  Union  to  the  United 
States  Circuit  Court,  is  found  to  be  multi- 
farious under  the  rules  of  equity  which  pre- 
vail in  such  court,  the  judgment  of  dismissal 
should  be  without  prejndice. 

Young  V.  United  States.  17G  Feil.  612. 

(1010)  A  proceeding  pending  on  petition 
for  the  allotment  of  dower  In  personalty  be- 
longing to  an  estate  In  the  course  of  adminis- 
tration in  one  of  the  Uniteil  States  courts  In 
Indian  Territory,  sitting  In  probate,  at  the 
time  of  admission  of  the  state  into  the  Union, 
was,  by  I  19  of  the  Enabling  Act  (Act  Cong. 
June  16.  1906,  ch.  3335,  34  Stat.  277).  and 
i  23  of  the  schedule  of  the  Constitution, 
transferred  to  the  county  court  of  the  county 
in  which  was  located  the  court  In  which 
said  case  was  pending. 

Burdett  v.  Burdett,  26  Okla.  416,  109 
Pac.  922. 

(1910)  A  county  court  to  which  had  been 
ttansferred  a  guardianship  proceeding  that 


would  have  been  properly  triable  In  the  court 
of  another  county,  if  it  had  been  instituted 
since  the  admission  of  the  state,  was  not  by 
reason  of  the  act  of  the  Legislature  approved 
March  IZ,  1008  (Sess.  Laws  1907-08.  p.  2U}. 
ousted  of  Jurisdiction  on  said  cause,  wbere 
no  api^icatlon  for  a  transfer  thereof  was 
ever  made  by  any  of  the  parties  having  a 
substJintial  interest  therein. 

Eaves  v.  Mullen.  25  Okla.  670,  107  Pac. 
433. 

(1010)  A  gonrdlanshlp  proceeding  pend- 
ing in  one  of  the  United  States  courts  of 
tbe  Indian  Territory-  at  the  time  of  admission 
of  the  state  was,  by  i  10  of  the  Enabling 
Act  (Act  June  16.  1906,  ch.  8335,  34  Stat. 
277)  and  I  23  of  the  schedule  of  tbe  Consti- 
tution, transferred  to  the  county  court  In 
which  the  case  was  pending. 

Eaves  v.  Mullen,  25  Okla.  679,  107  Pac. 
438. 

(inn))  The  courts  of  the  state  of  Okla- 
homa have  jurisdiction  of  oOrenses  committed 
prior  to  statehood. 

I-'lfe  V.  state.  4  Okla.  Cr.  326,  112  Pac. 
24. 

Uuder  the  procedure  of  the  territory  of 
Oklahoma,  in  force  In  the  state  by  virtue  of 
I  2  of  the  schedule  to  the  Constitution,  a 
proceeding  in  error  may  be  maintained  in 
tbe  Supreme  Court  by  any  projwr  party  to 
review  the  action  of  the  trial  court  as  to 
cases  pending  In  the  United  States  Court 
of  Indian  Territory  at  the  time  of  the  erec- 
tion of  the  state,  and  thereafter  having  been 
trHHsferred  to  the  proper  state  court. 

(1010)  Gwlnnup  v.  Griffins,  26  Okla.  866, 
113  Pac.  009;  (1912)  Northern  Guar- 
anty Loan  &  Trust  Co.  v.  McCurtain, 
31  Okln.  192,  120  Pac.  663.  , 

irnder  Sess.  Laws,  1907-OR.  ch.  16,  art.  3, 
{  1.  tbe  county  court  of  Bryan  County  had 
the  power  to  make  an  order  transferring 
a  probate  cause  to  the  domicile  of  the  minor 
in  Choctaw  County  on  a  petition  filed  more 
than  sixty  days  after  the  passage  and  ap- 
proval of  the  act. 

(1011)  Harris  v.  Lynch.  20  Okla.  340.  110 
Pac.  942;  (1011)  MaHarry  v.  Eatman, 
29  Okla.  4«.  116  Pac.  035. 

(1911)  A  suit  instituted  in  the  name  of 
the  Territory  of  Oklahoma,  prior  to  the  ad- 
mission of  the  state  into  the  Union,  may 
proceed  by  tbe  same  title  after  the  admission 

of  the  state. 

Sellers  v.  Territory  ex  rel.  County  At- 
torney, 32  Okla.  147,  121  Pac.  228. 

(1911)  Where  the  taking  of  depositions 
In  an  action  pending  in  one  of  the  United 
States  courts  of  the  Indian  Territory  begun 
before  the  admission  of  the  state  was  under 
written  agreement  aud  was  continued  and 
complete  after  the  admission  of  the  state, 
such  depositions,  on  being  returned,  were 
properly  filed  In  the  office  of  the  clerk  of 
tbe  district  court  of  the  state  to  which  the 
action  had  been  transferred,  and  was  pend- 
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lug  tmder  tlie  provlsfons  of  the  enabling  act 
and  schedule  to  the  Constitution. 

Scott  r.  Vnlcan  Iron  Works  Oo.,  31 
OkU.  S34,  122  Pac.  186. 

(1914)  The  courts  of  original  Jurisdiction 
of  this  state  are  deemed  to  be  the  successors 
of  all  courts  of  original  Jnrisdicti(m  of  the 
territories,  and  as  such  take  and  retain 
custody  of  all  records,  documents.  Journals, 
and  files  of  such  territorial  courts. 

Scott  T.  McOlrth,  41  Okla.  520.  139  Pac. 
619. 

(1914)  Where  a  proceeding  to  probate  a 
will,  instituted  in  the  United  States  Court 
at  Wewoka,  was  transferred  after  statehood 
to  the  district  court  of  Seminole  county,  pur- 
suant to  Const  Schedule,  S  27,  and  trans- 
ferred pursuant  to  fi  23,  to  the  county  court 
of  that  county,  which  transferred  It  to  the 
county  court  of  Hughes  county,  wherein  it 
was  pending  when  a  petition  to  set  aside  a 
probate  of  the  will  was  filed,  it  was  held 
that  it  was  proper  to  file  the  petition  in  the 
court  last  mentioned. 

Scott  T.  McGirth,  41  Okla.  520,  139  Pac. 
610. 

(1916)  Where,  in  a  proceeding  against 
one  In  a  United  States  Territorial  Court  un- 
der a  charse  of  adultery,  the  accused  was 
held  to  the  grand  Jury  and  gave  bond  for 
his  appearance,  which  named  the  United 
States  as  the  obligee,  and  prior  to  the  action 
of  the  grand  Jury  Oklahoma  was  admitted 
as  a  state,  and  an  Indictment  was  returned 
by  a  grand  Jury  to  the  state  court,  but  ac- 
cused failed  to  make  appearance,  and  for- 
feited the  bond,  the  state  became  the 
beneficiary  under  such  bond,  and  was  entitled 
to  sue  thereon,  in  view  of  the  Enabling  Act. 
as  amended,  and  Oklahoma  Constitution  ac- 
cepting such  act 

Southern  Security  Co.  t.  Oklahoma,  24 

U.  S.  68%  60  U  ed.  1187.  36  Sup.  Ct. 

692,  affg.  34  Okla.  781. 

(1915)  The  Enabling  Act  June  16;  1906, 

34  Stat,  at  L.  267,  ch.  3335,  II 16,  20,  amended 
by  Act  March  4,  1907,  34  Stat  at  L.  1286, 
ch.  2911,  and  the  Oklahoma  Constitution 
accepting  them,  leave  no  doubt  that  the  state 
was  to  take  the  place  of  the  United  States  in 
dealing  with  a  proceeding  with  prosecution 
for  adultery  pending  in  a  temporary  Terri- 
torial United  States  Court  at  the  time  of  the 
admission  of  Oklahoma  as  a  state. 

Southern  Security  Co.  v.  Oklahoma.  241 

U.  S.  682,  60  L.  ed.  1187.  36  Sup.  Ct. 

692,  affg.  34  Okla.  781. 

(1916)  Under  the  Enabling  Act  81  16, 
20  (34  Stat  at  L.  267,  ch.  3335).  as  amended 
by  Act  March  4,  1907  (34  Stat  at  L.  1286, 
ch.  2911),  a  proceeding  in  the  United  States 
Territorial  Court  for  adultei?.  wherein  the 
accused  was  held  under  bond  to  await  the 
action  of  the  grand  Jury,  Is  a  pending  pro- 
ceeding within  the  meaning  of  the  statute 
and  passed  to  the  Jurisdiction  of  the  state 


court  upon  the  admission  of  Oklahoma  as 
a  state. 

Southern  Security  Co.  t.  Oklahoma.  241 
U.  8.  582,  60  L.  ed.  1187,  36  Sup.  Ct. 
692,  affg.  34  Okla.  7S1. 

9  169.   Courts  of  particular  Unitarj. 
S  170.   '  Indian  territory. 

All  exceptions  properly  taken  may  when 
brought  Into  the  record,  pursuant  to  Mansf. 
Dig.  H  5160,  5161  (Ind.  Ter.  Ann.  Stat  1809, 
§S  3365,  3366),  be  considered  on  appeal 
granted  by  the  clerk  of  the  court  of  appeals 
under  section  1267  (7(i9),  such  provisions 
having  been  put  In  force  in  the  Indian  Ter- 
ritory by  Act  Cong.  March  1.  1895,  ch.  145. 
28  Stat  693  (Ind.  Ter.  Ann.  Stat  1899, 
p.  14). 

(1806)  Kearney  v.  Liverpool  &  L.  &  G. 
lus.  Co.,  1  Ind.  Ter.  328,  37  S.  W. 
143;  (1896)  Applegate  v.  Chicago,  B. 
I.  &  P.  Ry.  Co.,  1  Ind.  Ter.  393.  37  S. 
W.  1129. 

(1806)  'WTiere  a  decree  was  rendered  by 
the  United  States  Couri  in  the  Indian  Ter- 
ritory on  February  22,  1805,  on  which  date 
defendant  vrta  granted  an  appeal  to  the 
United  States  circuit  court  of  appeals;  and 
on  May  1,  1806,  the  clerk  attached  his  cer- 
tificate to  the  record.  Meanwhile  Act  Cong. 
March  1.  1895.  ch.  145,  28  Stat  603  (Ind. 
Ter.  Ann.  Stat  1809,  p.  14),  was  passed, 
conferring  Jurisdiction  upon  the  court  of  ap- 
peals of  Indian  Territory  in  cases  appealed 
from  the  United  States  court  in  said  terri- 
torj-;  and  on  May  6,  1805,  the  transcript  In 
the  case  was  filed  In  the  court  of  appeals; 
held  that  as  the  granting  of  the  appeal  to 
the  circuit  court  of  ai>peals  was  rendered  of 
no  effect  by  the  subsequent  act  of  Congress, 
and  as  the  transcript  was  filed  in  the  court 
of  appeals  of  the  territory  within  the  time 
prescribed  by  statute,  tlie  latter  court  lud 
jurisdiction  of  the  appeal. 

Orady  t.  Newman,  1  Ind.  Ter.  284,  37 
S.  W.  54. 

(1897)  The  United  States  courts  of  the 
Indian  Territory  were  given  jurisdiction  over 
larceny  of  domestic  animals  by  Act  Cong. 
March  1, 1895.  ch.  145,  28  Stat  693  (Ind.  Ter. 
Ann.  Stat.  1809,  p.  14),  which  extended  the 
provisions  of  Mansfield's  Digest  as  to  larceny. 
Including  the  punishment  therein  prescribed, 
to  the  territory,  and  conferred  upon  its  courts 
Jurisdiction  to  enferce  such  laws,  although 
the  punishment  fixed  for  the  offense  named  is 
one  which  such  courts  liad  no  power  to  In- 
flict prior  to  that  act 

Oats  V.  United  States,  1  Ind.  Ter.  162. 
38  S.  W.  673. 

(1807)  Under  act  Cong.  March  1,  1889, 
ch.  333,  establishing  a  court  in  Indian  Ter- 
ritory, and  providing  (§  6,  25  Stat  784  [Ind. 
Ter.  Ann.  Stat  1899,  §  6])  that  Rev.  Stat 
U.  S.  ch.  18,  tit  13,  shall  govern  such  court 
so  far  as  applicable,  and  providing  that  the 
practice,  pleadings,  and  proceedings  in  civil 
cases  shall  conform  to  tlie  same  in  like  cases 
in  the  courts  of  record  of  Arkansas,  etc.; 
held  tliat  the  action  of  ejectment,  as  pre- 
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scribed  by  the  statutes  of  Arkansas,  was 
adopted  In  Indian  Territory  by  such  act 
Wilson  T.  Owens,  1  Ind.  Ter.  163,  38  S. 
W.  976. 

Where  under  Act  Cong.  June  28,  1898,  ch. 
517,  i  28,  30  Stat  504  (Ind.  Ter.  Ann.  Stat 
1899,  $  57zl8),  a  case  Is  transferred  from 
the  tribal  court  of  the  Cherokee  Nation  to 
the  United  States  court,  the  defendants 
should  be  brought  Into  court  by  a  summons 
Issued  as  In  cases  originally  brought  In  the 
I*nited  States  court. 

(1899)  Boadlnot  v.  Boudlnot.  2  Ind.  Ter. 

lOT,  48  S.  W.  1019;  (1900)  Tynon  v. 

Crowell.  3  Ind.  Ter.  346,  58  S.  W.  565. 

Where  a  case  hna  been  brought  from  the 
tribal  court  of  the  Cherokee  Nation,  under 
Act  Cong.  June  28,  1898.  ch.  517,  8  28,  30 
Stat  504  (Ind.  Ter.  Ann.  Stat  1899,  8  57zl8), 
into  the  United  States  court,  and  there  has 
been  no  service  on  the  defendants,  the  remedy 
In  not  by  motion  to  dismiss,  but  the  case 
should  be  continued  until  the  next  term,  with 
an  alias  sammons. 

(1889)  Boudlnot  t.  Boudlnot,  2  Ind.  Ter. 

107,  48  S.  W.  1019;  (1900)  Tynon  T. 

Crowell,  3  Ind.  Ter.  346,  58  8.  W.  565. 

An  act  of  Congress  directing  that  the  pa- 
pers in  cases  pending  in  tlie  Indian  courts 
be  transferred  to  the  United  States  courts, 
tiled  with  the  clerks,  authorizes  the  United 
States  courts  to  take  Jurisdiction  of  and  pro- 
ceed with  the  trial  of  such  cases. 

(1809)  Boudlnot  T.  Boudlnot  2  Ind.  Ter. 
107.  48  S.  W.  1019;  (1900)  Tynon  v. 
Crowell,  3  Ind.  Ter.  346,  58  S.  W.  565. 

Under  Act  Cong.  June  28,  1898,  ch.  517, 
i  28,  30  Stat  oOi  (Ind.  Ter.  Ann.  Stat.  1899, 
i  57zl8),  providing  for  the  abolition  of  tribal 
courts  in  the  Indian  Territory,  and  that  all 
a<'tions  then  pending  shall  he  transferred  to 
the  United  States  court  in  the  territory  by 
filing  with  the  clerk  the  original  papers, 
where  a  tribal  coart  had  dismissed  the  case, 
and  idalntlff  had  brought  an  appeal  to  the 
Supreme  Court  of  the  Cherokee  Nation, 
which  had  been  granted,  but  the  papers  had 
not  been  transferred,  and  the  i^alntltF  filed 
the  original  papers  with  the  clerk  of  the 
United  States  court  the  case  was  then  pend- 
ing in  the  United  States  court,  and  should 
have  t>een  disiwsed  of  on  the  merits. 

(1899)  Boudlnot  v.  Boudlnot.  2  Ind.  Ter. 

107.  48  S.  W.  1019;  (1900)  Tynon  v. 

Crowell,  3  Ind.  Ter.  846,  68  S.  W,  565. 

(1880)  The  United  States  court  In  the 
Indian  Territory  has  Jurisdiction  of  an  action 

on  the  bond  of  the  postmaster  of  an  office 
in  the  territory,  under  Act  Cong.  May  2, 
1890,  ch.  182,  8  29,  26  Stat  93  (Ind.  Ter. 
Ann.  Stat  1890,  S  29),  giving  it  jurisdiction 
In  all  civil  cases  in  the  territory  except  those 
whereof  the  trlluil  courts  hare  exclusive 
Jurisdiction. 

Weeks  V.  United  States.  2  Ind.  Ter.  162. 
48  S.  W.  1038. 

(1899)  Act  Cong.  March  1,  1888,  ch.  338, 
eMabllsblng  a  court  In  the  Indian  Territory, 


and  provldhig  (I  6,  25  Stat  784  [Ind.  Ter. 
Ann.  Stat  1889.  f  6]),  that  the  practice, 
pleading,  and  forms  of  proceeding  In  civil 
causes  shall  conform  to  the  same  In  like 
cases  In  the  courts  of  record  of  Arkansas, 
adopts  Mansf.  Dig.  ch.  71  (Ind.  Ter.  Ann. 
Stat.  1899,  p.  410),  providing  for  garnishment 
proceedings. 

Pace  V.  J.  S.  MerrUl  Drug  Co^  2  Ind. 
Ter.  218,  48  S.  W.  1061. 

(1899)  The  power  of  the  circuit  court  of 
Arkansas  to  Issue  mandamos  was  conferred 
on  the  United  States  courts  In  Indian  Ter- 
ritory by  Act  Cong.  May  2,  1S80,  ch.  182, 
ae  Stat  81  (Supp.  Ber.  Stat  U.  S.  p.  731), 
putting  in  force  chapter  100,  Mansf.  Dig.,  the 
first  section  (Ind.  Ter.  Ann.  Stat  1890, 
8  2974),  of  which  gives  power  to  issue  man- 
damus to  courts  of  probate,  county  courts, 
Justices  of  the  peace,  and  all  other  Inferior 
officers  in  their  respective  circuits. 

Klmberlln  t.  CSommisalon  to  Fire  Civil- 
ized Tlrbes,  3  Ind,  Ter.  16,  68  S.  W. 
467. 

(1809)  Under  Acts  Cong.  March  1,  1888, 
ch.  333,  I  7,  25  Stat  784  (Ind.  Ter.  Ann. 
Stat.  1S99,  8  7),  establishing  the  United 
States  courts  In  the  Indian  Territory,  and 
providing  that  two  terms  shall  be  held  at 
Muskogee  each  year,  and  such  special  ses- 
sions as  may  be  necessary  at  such  times  as 
the  Judge  may  direct,  and  Acts  May  2,  1890, 
ch.  182,  26  Stat  94,  S  30  (Ind.  Ter.  Ann. 
Stat  1899,  8  30),  providing  that  the  Judge 
^11  hold  at  least  two  terms  each  year  in 
each  of  the  divisions,  at  such  times  as  he 
may  fix.  there  must  be  at  least  .two  regular 
terms  of  such  court  In  each  of  the  districts, 
and  the  Judge  may  establish  as  many  special 
terms  as  may  be  necessary  for  the  dispatch 
of  the  business  of  the  court 

Denlson  &  N.  Ry.  Co.  v,  Ranney-Alton 

MercantUe  Co.,  3  Ind.  Ter.  104,  53  S. 

W.  496. 

(1900)  In  view  of  Act  March  1.  1895.  ch. 
145,  i  7,  28  Stat  697  (Ind.  Ter.  Ann.  Stat 
1899,  9  51),  providing  that  all  prosecutions 
for  crimes  of  which  the  courts  of  the  United 
States  and  Indian  Territory  shall  have  Juris- 
diction shall  be  had  in  the  district  in  which 
said  offense  shall  have  been  committed,  and 
in  the  court  nearest  or  most  convenient  to 
the  locality  wherein  It  was  committed,  to  Yte 
determined  by  the  Judge  on  motion  to  transfer 
the  trial  of  the  case  from  one  court  to  an- 
other ;  held  that,  where  no  motion  was  made 
to  transfer  a  case,  the  court  In  which  the 
Indictment  was  found  for  an  offense  com- 
mitted within  the  district  had  Jurisdiction, 
and  the  Indictment  was  valid,  though  snob 
court  was  not  the  nearest  and  most  conveni- 
ent to  the  locality  of  the  crime. 

Watklns  v.  United  States,  3  Ind.  Ter. 
281,  64  S.  W.  819. 

(1901)  Under  Act  Cong.  March  1,  1885, 
ch.  146.  28  Stat  693  (Ind.  Ter.  Ann.  Stat. 
1889,  p.  14),  authorizing  appeals  to  be  taken 
to  the  United  States  court  from  final  Judg- 
ments of  the  United  States  commlsdonera 
acting  as  Jtistlcea  of  the  peace,  provided 
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that  no  appeal  shall  be  allowed  In  civil  cases 
where  the  amount  of  the  Judgment,  exclusive 
of  costs,  does  not  exceed  $20,  the  United 
States  district  court  did  not  acquire  juris- 
diction of  an  appeal  from  the  United  States 
commissioner's  court  of  an  action  on  a  note 
determined  In  favor  of  the  defendants,  no 
jiidftmeut  for  more  than  $20,  exclusive  of 
costs,  belns  recorered. 

BnUer  v.  Penn,  3  Ind.  Ter.  503,  01  S.  W. 
987. 

(1001)  The  pluintirr  may  take  Judgment 
on  each  cause  of  action,  and  consolidate  the 
several  sums  into  one  judgment. 

Harris  v.  Castlelwrry,  3  Ind.  Ter.  576. 
64  S.  W.  041. 

(1001)  1'nder  Monsf.  Dig.,  S  4020  (Ind. 
Ter.  Ann.  Stat.  IStm.  §  2700),  providing  that 
commissioners  in  the  Indian  Territory  shall 
have  concurrent  jurisdiction  with  district 
courts  in  replevin  where  the  value  of  the 
thing  in  controversy  does  not  exceed  $300; 
f  5014  (8  3219),  declaring  that  in  district 
courts  several  causes  of  action  for  the  re- 
covery of  apeciflc  personal  property  may  be 
united  in  the  same  complaint  where  each 
affects  all  the  parties  to  the  action;  and 
i  4124  (  8  2804),  declaring  that  proceedings 
In  commissioncTB'  courts  are  the  same  as  In 
ilistrict  courts. — n  party  may  sue  and  join 
as  many  causes  of  action  as  he  may  have 
against  the  same  defendants  In  the  same  com- 
plaint where  each  separate  cause  of  action 
Is  within  $300. 

Harris  v.  Castleberry,  3  Ind.  Ter.  376. 
64  S.  W.  541. 

(1901.)  The  United  States  district  court 
for  the  Indian  Territory,  sitting  In  probate, 
has  no  jurisdiction  of  a  controTersy  between 
two  guardians  as  to  the  amount  of  money 
owing  by  one  to  the  other,  such  adjudicatlou 
being  for  a  court  of  general  Jurisdiction. 
In  re  Frazee,  3  Ind.  Ter.  64  S.  W. 
545. 

(1901)  In  view  of  Act  March  1.  1SI»5.  eh. 
145.  I  4.  28  Stat  695  (Ind.  Ter.  Ann.  Stat. 
1899,  i  48),  conferring  exclusive,  original 
jurisdiction  on  the  United  States  commis- 
sioners In  the  Indian  Territory,  as  justices 
of  the  peace,  in  civil  cases,  where  the  amount 
or  value  of  the  demand  or  of  the  property 
or  thing  In  controversy  does  not  exceed  $100; 
and  Mansf.  Dig.,  S  4020  (Ind.  Ter.  Ann. 
Stat.  1899,  f  27061.  glvlnss  Justices  of  the 
lieace  original,  exclusive  Jiirlsiliction  in  all 
matters  of  contract  where  the  amount  In 
controversy  diK's  not  ex<'ee<l  $100;  held  that 
where  no  fictitious  claim  has  l>een  alleged, 
to  give  the  court  Jurisdiction,  the  amount  In 
cfuitroversy  will  be  deenieil  to  he  that  de- 
clared in  the  declaration,  notwithstanding 
the  verdict  may  he  for  a  less  sum. 

Boyt  V.  Mitchell.  4  Ind.  Ter.  47,  (M  S. 
W.  610. 

(1902)  In  view  of  Const.  Cher.  Nat.  art. 
1.  I  2.  providing  that  its  lauds  shall  remain 
common  property,  but  that  Improvement» 
thereon  shall  belong  to  Its  citizens,  provided 
that  they  shall  possess  no  right  or  power 


to  dispose  of  their  Improvements  in  any  man- 
ner whatever  to  citizens  of  the  United  States ; 
and  Cher.  I>aws  1892,  p.  351,  making  it  a 
misdemeanor  for  a  Cherokee  citizen  to  sell 
any  farm  or  other  Improvement  in  the  nation 
to  any  person  other  than  a  bona  flde  citizen 
thereof;  and  act  Cong.  May  2,  1890.  1  29 
(26  Stat.  81.  03;  Ind.  Ter.  Ann.  Stat  1899. 
p|i.  7,  8),  providing  that  the  United  States 
courts  in  the  Indian  Territory  shall  have 
jurisdiction  of  nil  cases  of  contracte  between 
Indians  and  United  States  citizens  made  "in 
accordance  with  the  laws  of  the  Indian 
tribe:"  held  that  a  mortgage  of  Cherokee 
lands  by  a  Cherokee  to  a  citizen  of  the 
United  States  wiis'  not  such  a  sale  as  was 
prohibited  by  the  Cherokee  constitution  and 
law,  so  as  to  exclude  the  jurisdiction  of  a 
federal  court  for  the  Indian  Territory  of  an 
action  to  foreclose  it. 

Crowril  V.  Young,  4  Ind.  Ter.  148.  09 
S.  W.  829. 

(1!MI2)  In  View  of  the  fact  that  Act  Cong. 
May  2.  1890,  8  31  (26  Stat.  94;  Ind.  Ter. 
Ann.  Stat.  l-SJH),  p.  9).  providing  that  execu- 
tions on  Judgments  obtained  In  any  other 
than  Indian  courts  ahull  not  be  valid  for 
the  sale  or  coveyam-e  of  title  to  Improve- 
ments made  on  lands  owned  by  an  Indian 
nation,  was  repealed  by  Act  Conte.  June  7. 
1897,  ch.  3  (30  Stat  S3),  giving  the  United 
States  courts  in  the  Indian  Territory  juris- 
diction of  all  civil  cases  In  law  and  equity, 
and  enacting  that  the  laws  of  the  United 
States  and  the  state  of  Arkansas  shall  apply 
to  all  persons  therein,  the  United  States  court 
has  Jurisdiction  of  an  action  to  fore<'IOHe  a 
mortgage  of  lauds  executed  by  an  Indian  of 
the  Cherokee  Nation  to  a  citizen  of  the 
United  States,  and  to  enforce  the  decree  by 
sale,  subject  only  to  the  limitation  imposed 
by  the  Cherokee  constitution  that  the  sale 
be  to  a  citizen  of  that  nation. 

Crowell  V.  Young,  4  Ind.  Ter.  148.  69  S. 
W.  829. 

(Hm)  T'nder  Act  June  10,  1S06.  ch.  398, 
20  Stat.  330,  conferring  on  the  Dawes  Com- 
mission the  i)ower  of  determining  applica- 
tions to  be  enrolleil  as  members  of  one  of 
the  tribes  of  Indians,  and  providing  that 
at'lieal  may  be  had  from  it  to  the  district 
court,  and  Act  July  1,  189S,  ch.  545  (30  Stat 
nOl).  allowing  apiteal  In  certain  cases  direct 
to  the  United  States  Supreme  Court,  the 
Court  of  Appeals  of  the  Indian  Territory 
has  no  Jurisdiction  of  an  ai>peal  from  the 
district  court  ft^om  an  order  as  to  taxation 
of  costs  in  such  a  case. 

Cliickasaw  Nation  v.  Itoff.  4  Ind.  Ter. 
r>;i5,  76  S.  W.  101. 

(1!HM)  The  ITniteil  States  courts  in  the 
Indian  Territory  have  jurisdiction  of  an  a<*- 
tion  in  ejectment  by  a  Cherokee  Indian  and 
the  Cherokee  Nation  to  recover  lands  and 
Improvements  thereon  from  an  intruder. 
Price  v.  Cherokee  Nation,  5  Ind.  Ter. 
318,  82  S.  W.  893. 

(190G>  Tlie  United  States  courts  In  the 
Indian  Territory  have  Jurisdiction  of  eject- 
ment brought  by  an  Indian  allottee  against 
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one  In  possession  of  liis  allotment.  Judg- 
ment (1905  )  6  Ind.  Ter.  32,  88  S.  W.  308, 
affirmed. 

Wallace  v.  Adams,  143  Fed.  716. 

(1!)07)  Appeals  to  the  Court  of  Appeals 
of  the  Indian  Territory  from  orders,  judg- 
ments, and  decrees  of  the  courts  in  ttie  exer- 
cise of  probate  jurisdiction  roust  be  talcen, 
and  the  practice  therein  is  governed  by  the 
method  of  taking  and  the  practice  in  appeals 
from  circuit  courts  to  the  Circuit  Court  of 
AppMla  of  the  Eighth  Circuit  CAct  March  3. 
1905.  eh.  1470.  I  12.  33  Stat  1081  [U.  S. 
Oomp.  SUt.  Supp.  1907,  p.  208]),  and  not 
by  Mansf.  Dig.,  §f  1385,  1386. 

Morrison  v.  Bumette,  154  Fed.  617. 

(1U07)  The  Atoka  aKreement  re[>enled  so 
inucb  of  the  act  of  June  28, 18!>8.  as  attempted 
to  nitbdraw  probate  jurisdiction  from  the 
trlt>al  courts  of  such  nations  and  vest  it  in 
Che  territorial  courts,  and  that  prior  to  act 
Cong.  April  28,  1004,  ch.  1824,  33  Stat.  573, 
which  took  from  the  Indian  courts  all  Juris- 
diction and  conferred  it  on  the  United  Stntes 
courts,  the  latter  courts  had  no  Jurisdiction 
to  appoint  a  guaniian  for  a  Chickasaw  minor. 
In  re  PofTs  Guardianship.  7  Ind.  Ter. 
50.  103  S.  W.  7C5. 

(1007)  lu  view  of  Act  Miirch  3,  lIKio.  cb. 
1470.  33  Stat.  lOSl.  pt.  1  (l".  S.  Conip.  Stat. 
Supp.  1907.  p.  208),  provides  tbnt  all  appeiils 
and  writs  of  error  shall  be  taken  from  the 
United  States  courts  iii  Indian  Territory 
to  the  I'nlted  States  Court  of  AiqwaU  In  the 
Indian  Territory,  and  from  the  latter  court 
to  the  United  States  Circuit  Court  of  Ap- 
lieals  for  the  Eighth  Circuit  In  fhe  same 
manner  as  is  now  provided  for  in  cases  taken 
by  appeal  or  writ  of  error  from  the  circuit 
courts  to  such  Circuit  Court  of  .\[)|)eal8.  Rule 
S  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  provides  that  the  practice 
shall  be  the  same  as  In  the  fe<ieral  Supreme 
Court,  as  far  as  applicable:  held  that,  fol- 
lowing the  practice  of  the  federal  Supreme 
Court,  the  United  States  Court  of  Appeals 
In  the  Indian  Territory  has  no  Jurisdiction 
of  an  appeal  In  a  case  at  law,  and  can  only 
dismiss  the  case. 

United  States  Fidelity  &  Ounrauty  Co.  v. 
Shirk,  7  Ind.  Ter.  83.  103  S.  W.  773. 

(11MI7)  Where,  on  apiieal  frniii  ii  commis- 
sioner's court,  through  apitellant's  uegllKence 
In  not  providing  the  necessary  advance  fee. 
the  transcript  is  filed  on  the  thlnl  day  of 
the  next  term  of  the  appellate  court  after 
the  allowance  of  the  ap]>eal,  and  not  on  or 
l»efore  the  first  day,  as  expressly  requireii 
by  statute,  an  exercise  of  discretion  in  dis- 
missing the  appeal  will  not  be  disturbed, 
since  the  statute  allowing  the  appeal  Is  to 
be  strictly  construed. 

Perry  v.  Morris,  7  Ind.  Tor.  140,  104  S. 
W.  571. 

(1007)  Matters  of  probate  arising  in  the 
district  courts  of  the  Indian  Territory  can 
be  reviewed  only  by  aiveal  to  the  Court 
of  Appeals  of  the  territory,  taken  in  the 


manner  prescribed  by  Act  Cong.  March  3, 
1905.  ch.  1479.  S  12,  33  Stat.  1081  (U.  R. 
Comp.  Stat.  Supp.  1907,  p.  208),  directing 
tliat  appeals  from  the  district  courts  of  the 
territory  shall  be  governed  by  the  acts  of 
Congress  and  rules  of  the  court  providing 
for  ai>i>eal8  from  the  Circuit  Court  of  the 
United  States  to  the  Circuit  Court  of  Aii- 
peiils  for  the  lOighth  circuit. 

In  re  BerryhlU's  Estate.  7  lud.  Ter.  503, 
601,  104  S.  W.  847.  850. 

(190H)  Subsequent  to  Maivh  3,  1005,  ai>- 
peals  and  writs  of  error  and  proceedings 
therefor  and  therein  to  review  the  decisions 
of  the  United  Mates  courts  of  the  Indian 
Territory  were  govenied  by  33  Stat.  1081, 
ch.  1470.  S  12  (t:.  S.  Comp.  Stat.  Supji.  1907. 
p.  20S),  and  the  practice  in  the  federal 
courts  and  not  by  the  statutes  of  Arkansas 
or  the  practice  in  Its  courts. 

I.aurel  OH  &  Gas  Co.  v.  Galhreath  Oil 
&  Gas  Co.,  165  Fell.  162. 

(100!t)  Under  the  practice  prevailing  in 
the  Indian  Territory  i)rlor  to  the  admission 
of  the  state,  when  judgment  was  rendered 
on  the  verdict  and  a  motion  for  a  new 
trial  filed  within  due  time,  unless  It  was 
disposed  of  before  the  expiration  of  the 
term,  such  judgment  Itecnrae  final. 

I,eforce  v.  Ilaymes^  25  Okln.  100.  105 
Pac.  (Hi. 

(100!))  Where  the  jury  returns  a  si)e- 
ciul  verdict,  and  Judgment  Is  not  ordered 
thereon,  but  a  motion  to  amend  the  same 
is  filed  in  due  time  and  by  agreement  It  Is 
continued  until  tbe  next  term  of  raurt.  the 
issues  are  not  finally  determineil  .therein 
until  the  motion  is  finally  disposed  of  and 
judgment  on  aiiecial  verdict  is  ordered  by 
the  court. 

I^force  V.  Ilaymes,  25  Okla.  100,  105 
Pac.  044. 

(10((9)  If  error  has  been  committed  by 
tbe  couit  in  ordering  judgment  on  a  si>eclnl 
verdict,  tbe  pniinr  remedy  for  its  correc- 
tion Is  by  apiieal  therefrom,  and  the  error 
can  not  be  reached  by  direct  attack  on  the 
ground  that  it  is  void. 

Leforce  v.  Haynies,  25  Okln.  100,  1(6 
Pac.  044. 

(1010)  The  United  States  courts  for  In- 
dian Territory,  sitting  In  probate,  were,  by 
act  of  Congress  of  .May  2.  IHSJO.  t-h.  1S2.  20 
Stat.  HI.  which  e.xtended  to  and  put  in  force 
in  Indifin  Territory  .Mansf.  Dig.  ch.  53,  on 
"dower."  vested  with  jurisdiction  to  allot 
dower  hi  personaUy  helouelng  to  eHtates  In 
course  of  ndniloistration  therein. 

Burdett  V.  Burdett,  26  Okla.  416,  100 
Pac.  022. 

(1010)  In  nn  action  brought  In  one  of  the 
United  States  commissioner's  courts  of  the 
Indian  Territory  to  recover  from  a  surety 
for  the  default  of  the  principal,  the  amount 
of  damages  or  debt  claimed,  and  not  the 
penalty  nomed  In  the  bond,  determines  the 
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amouDt  in  coQtroversy  and  the  Jurisdiction 
uf  the  court. 

Fidelity  Mut  IJfe  Ins.  Co.  v.  Stegall, 
27  Okla.  151,  111  Pac.  389. 

(1011)  The  United  States  Courts  of  the 
Indian  Territory  had  Jurisdlctlou  of  actions 
to  determine  the  rieht  of  possession  of  town 
lots  In  the  Choctaw  Nation,  prior  to  the 
passage  of  the  Curtis  act  and  the  Atoka 
agreement  therein  contained  (Act  June  28. 
1898,  ch.  517,  30  Stat.  405),  and  the  passage 
of  that  act  did  not  divest  the  courts  of  Juris- 
diction over  an  action  then  pending. 

Lewis  T.  Sittle.  30  Okla.  530,  12]  P.tc. 

lora 

(litis)  By  the  Acts  of  Mav  2.  1890.  cli. 
182,  26  Stat.  81,  Congress  Intended  to  ex- 
tend over  and  put  in  force  in  the  Iiiilhiu 
Territory  all  of  the  provisions  rhat  nre 
found  In  the  several  chapters  of  .Mansdekl't: 
Digest  which  are  designated  in  §  ;:i  of  the 
Act  of  Congress  by  subject  and  chapter 
nt'Uiber,  if  not  locally  Inapplicable  or  in  cun- 
flict  with  the  Act  of  C^ongress.  May  2.  3>^>. 
or  with  any  law  of  Congresa  relutlu};  to  tiie 
8ul);ects  specially  mentioned  lu  fiuid  sec- 
tion :  and  Congress  did  not  inteni  t-i  nmkc 
the  extension  or  nonextension  ot  such  law 
to  depend  upon  the  question  whether  they 
were  i"  force  in  the  state  from  ^^hU■ll  th'?y 
»eie  adopted. 

i.'happle  r.  Gidney,  38  Okla.  ^'.Hi.  t^4 
Pac.  859. 

<]913)  Mausf.  Dig.,  ch.  155,  ?  (i50!).  en- 
Htli*d  "Wills  and  Testaaients, '  whitJi  pro- 
^'<n^h  that  "An  appeal  shall  lie  from  tlie 
court  of  jirobate  to  the  circuit  <ourt,  and 
ihc-nce"  to  the  Supreme  Coiiri,  up<jn  evjry 
onltr  admitting  a  will  to  rejcru  or  reject- 
liig  ii.  The  appeal  to  the  circum  oourt  shall 
be  taken  within  one  year  flii"v  rendering 
ilie  order  of  probate,  or  rejeiilon  in  tbo 
cotirt  of  iHWbate,  and  to  the  Siiiin-i.ie  Voart 
wirliin  one  year  after  the  flnfii  decision  in 
the  circuit  court" — wns  lociilly  inapplicable 
tir  foiidltions  in  the  Indian  Teri-itcny.  and 
was  not  extended  over  and  put  in  lon-e  in 
that  jurisdiction  by  Act  of  Cunsros.s.  Mav 
2.  ]8iK>,  ch.  182.  S  31,  26  «tat.  SI. 

Chappie  V.  Gidney,  38  Okla.  5tu;.  134 
Pac.  859. 

(1016)  The  iiroTlsIons  of  Mansf.  Dig., 
which  provides  for  appeals'from  the  probaie 
to  the  circuit  court,  were  not  put  In  force 
in  the  Indlfln  Territory  by  Act  of  Cong.  May 
2,  1S90.  26  Stat,  at  L.  81.  ch.  182,  S  31. 
adopting  for  the  Indinn  Territory  certain 
general  laws  of  Arkansas,  since  it  is  locally 
Inapplicable  or  conflicting  with  the  Act  of 
Congress. 

Gidney  v.  Chappel.  241  XJ.  S.  99,  60  L. 
ed.  ftlO,  36  Sup.  Ct.  492,  aBTg.  aS  Okla. 
596,  43  Okla.  267. 

(1916)  The  effect  of  Act  of  Cong.  May 
2,  1890.  26  Stat,  at  I*  81,  ch.  182,  S  31. 
adopting  and  putting  in  force  In  the  In- 
dian Territory  certain  general  laws  of  Ar- 


kansas and  publishing  Mansf.  Dig.  1884, 
was  to  put  in  force  in  the  Indian  Territory 
§  6525  of  such  Digest,  pertaining  to  salts 
to  set  aside  the  probate  of  willa 

Gidney  v.  Chappel,  241  I'.  S.  99,  60  L. 

ed.  910,  36  Sup.  Ct.  492,  atfg.  38  Okla. 

596,  43  Okla.  267. 

S171.  —  Oklaboma  Uvritorjr. 

£1891)    The  district  courts  of  the  sev- 
eral counties  are   United   States  District 
Courts  for  the  purpose  of  trying  all  questions 
arising  under  the  laws  of  the  United  Statea 
Kx  parte  Harlan,  1  Okla.  48,  27  Pac. 
920. 

The  district  courts  of  the  several  coun- 
ties of  Oklnboma  sit  as  and  exercise  the 
Jurisdiction  of  the  Distri'tt  Courts  of  the 
United  States  in  the  trial  of  cau'^es  aris- 
ing under  the  laws  of  the  United  States. 
(1S91)   Ex  parte  Harlan,  1  Okla.  48, 
27  Pac.  820;  (1893)  Robinson  v.  Peru 
Plow  &  Wheel  Co..  1  Okla.  140.  31 
Pac.  988. 

(1893)  The  federal  and  the  territorial 
sides  of  the  court  are  as  distinct  and  sep- 
arate as  if  they  were  entirely  separate  courts 
and  presided  over  by  different  Judges;  so 
that  in  an  action  of  trover,  where  the  dis- 
trict court  would  have  absolutely  no  Juris- 
diction on  its  federal  side,  the  caption  of 
the  petition  read,  "In  the  United  States  Dis- 
trict Court,  in  and  for  the    Judicial 

District  of  Okifihoma  Territory,"  and  the 
summons  In  the  case  dcscrihed  the  court 
as  "The  District  Court  of  the  Territory  of 
Oklahoma,  United  States  of  America,"  etc., 
and  was  directed  to  the  sheriff  of  the  county 
and  served  by  hlni,  the  words  in  the  petition 
and  the  other  parts  of  the  record  which 
misdescribe  the  court  may  be  rejected  as 
surplusage,  under  the  maxims,  "Surplusa- 
i;ium  non  nocet,"  and  "Utile  per  Inutile  non 
vitiatur,"  and  the  court  will  be  taken  as 
exercising  the  Jurisdiction  belonging  to  it 
in  its  territorial  character. 

Itobinson  V.  Peru  Plow  &  Wheel  Co.,  1 
Okla.  140,  31  Pac.  9SS. 

(1894)  Tinder  Organic  Act.  S  9,  relating 
to  the  district  courts,  and  providing  that  the 
first  six  days  of  every  term  of  said  courts, 
or  HO  much  thereof  as  may  be  necessary, 
shall  be  appropriated  to  the  trial  of  causes 
iirlslng  under  the  said  "Constitution  and 
laws,"  held  that  at  the  beginning  of  the 
term  of  the  district  court  the  court  Is  con- 
vened for  federal  and  territorial  business, 
and  is  In  session  for  both  purposes  until 
the  same  finally  adjourns  for  the  term. 

Peters  v.  United  States,  2  Okln.  138,  37 
Pac.  1081. 

(1R06)  There  is  hut  one  Judge,  but  one 
court,  for  each  Judicial  district  Into  which 
the  territory  of  Oklahoma  is  divided,  and 
whore  the  regularly  appolntetl  and  nsslgne<l 
Judge  of  the  district  is  presiding  In  one 
county  of  the  district  to  which  he  is  as- 
signed, and  another  associate  Judge  from 
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auother  district  Is  at  the  same  time  sittlnf; 
In  the  county  of  the  district  of  tbe  former 
Judge,  tiie  Jurisdiction  of  the  Judge  right- 
fully assigned  is  not  ousted  hy  the  fact 
that  at  the  same  time  and  tbe  same  dis- 
trict tlie  special  judge  Is  slttli^,  and  the 
trial  of  a  cuose  and  Judgment  tbereon  by 
the  former  Judge  Is  valid. 

Bank  of  Mlnco  v.  Rtntuss,  4  Okla.  360. 
44  Pac.  273. 

(Itf97)  The  legislative  act  extending  the 
Jurisdtctlou  of  th0  probate  courts  (Stat 
1893.  ch.  18,  art.  15  [Wilson's  l£ev.  &  .\nn. 
Stat.  1903,  ch.  22,  art  15]),  having  been 
riitlfled  by  act  of  Congress  (1  Supp  Rev. 
Stat.  U.  S.  [2d  ed.]  p.  029),  must  be  given 
[he  same  force  aud  eCTect  as  a  congressional 
enactment. 

Wetz  V,  EUiott,  4  Oltla.  618,  51  Pac. 
657. 

(1897)  .\ct  Cong.  .March  3,  1SS7,  ch.  35!), 
24  Stat.  505  (U.  S.  Comp.  Stat.  ItKH,  p.  752), 
(.•ouferred  upon  tbe  District  and  Circuit 
Courts  of  the  I'nited  States  concurrent  jurlu- 
dictiou  with  the  Court  of  Claims  to  hear 
and  determine  claims  against  tbe  govern- 
ment; and  held  that  by  Organic  Act,  S  9. 
this  Jurisdiction  was  conferred  upon  the 
district  courts  of  tbe  territory  of  Oklahoma. 
United  States  v.  Foreman,  3  Okln.  287, 
48  Pac.  82. 

(1897)  An  appeal  lies  fi-om  a  decision 
of  a  district  court  In  tbe  exei'cise  of  Its  con- 
current Jurisdiction  with  the  court  of  claims, 
conferred  by  Act  of  Cong.  March  3,  1SS7.  ch. 
35t».  24  Stat.  505  (U.  S.  Comp.  Stat  1901, 
p.  752). 

United  States  v.  Foreman,  5  Okla.  237, 
48  Pac.  92. 

(1808)  The  provisions  of  tbe  Ot^anic  Act 
the  order  of  the  Supreme  Court  attaching 
the  Osage  and  Kansas  Indian  reservations 
to  Pawnee  county  for  judicial  purposes,  and 
the  act  of  June  7,  1807,  ch.  3  (30  Stat 
71),  requiring  a  district  court  to  be  held  at 
pMWhnski.  should  all  be  construerl  totrcther. 
and  the  Intter  act  held  as  modifying  aud 
supplementing  the  former,  and  not  repeall- 
ing the  Juriwiiction  of  the  Pawnee  district 
court,  except  as  to  causes  In  which  members 
of  the  Osage  or  Kansas  tribes  are  sued  or 
prosecuted. 

Goodson  v.  United  States,  7  Okla.  117, 
54  Pac.  423. 

(1898)  The  sheriff  and  county  attorney 
of  Pawnee  county  are  the  proper  executive 
and  prosecuting  officers  for  the  Pjiwhuska 
court,  and  should  attend  its  sittln):;s,  and 
iwrform  the  duties  required  of  them  by  law. 

Goodson  v.  United  States,  7  Okla,  117. 
54  Pac.  423. 

(l*!08)  The  probate  court  of  Greer  coun- 
ty. Okla.,  has,  with  few  exceptions,  Jurisdic- 
tion of  tbe  causes  tried  or  pending  in  the 
county  court  of  Greer  county.  T«Ea8. 

Cnllins  V.  Overton,  7  Okla.  470,  54  Pac. 
702. 


As  the  district  court  is  the  only  court 
in  which  an  action  to  declare  a  resulting 
trust  cau  be  broui^ht,  that  court  has  Jurisdic- 
tion of  the  subjeet-mntter  of  such  an  action, 
where  It  has  acciuired  Jurisdiction  of  the 
luuties  thereto. 

(X900)  Bockflnger  v.  Foster,  10  Okla. 
488,  62  Pac.  799,  affirmed  (1903)  190 
U.  S.  116,  47  L.  ed.  975,  23  Sup.  Ct 
836. 

(1003)  ITnder  Act  Cong,  March  3,  1887, 
ch.  350.  24  Stat  505  (U.  S.  Comp.  Stat 
lOttl,  p.  7.'i2),  couferringt  on  the  district 
courts  fn  Oklahoma  concurrent  Jurisdiction 

with  tbe  court  of  claims  In  suits  against  the 
United  States,  jind  the  amendments  there- 
of by  Act  June  27.  ims,  ch.  503  (  30  Stat 
4!>4  [I'.  S.  Comp.  Stilt  1901,  p.  752]).  tak- 
ing from  such  courts  Jurisdiction  of  all  cases 
brouiibt  to  recover  fees  for  otHelal  sen'lces, 
the  district  courts  have  no  jurisdiction  of 
(•l:iiui.s  by  otHcers  iigalnst  tbe  United  States 
'for  fees  or  compensation  for  official  services. 
United  States  v.  Warren,  12  Okla.  350, 
71  I'ac.  685. 

(1003)  Tbe  jurisdiction  conferred  by  Con- 
gress ou  probate  judges  In  townsite  mat- 
ters wns  conferred  ou  the  office,  and  not  on 
the  individual ;  and  a  separate  and  distinct 
office  was  not  thereby  created. 

Finley  v.  Territory,  12  Okla.  621,  73  Pac. 
273. 

(1003)  Under  Organic  Act,  ft  0,  and  Act 
Conie.  Mnrcii  3,  1X01.  20  Stnt  1020,  ch.  543,- 
S  17,  probate  Judges  of  the  territory  have 
Jnriwliction  in  townsite  matters. 

Finley  v.  Territory,  12  Okla.  621,  73 
Pac.  273. 

(1{M)4)  Tbe  district  courts  of  tbe  terri- 
tory of  Oklabonin,  when  sitting  with  the 
powers  of  the  Circuit  and  District  Courts 
of  tbe  l.'nitcd  States,  .ire  governed  by  the 
territorial  iirocedure,  so  far  as  the  same 
does  not  conflict  with  some  federal  statute; 
Welly  V.  United  States.  14  Okla.  7,.  70 
Pac.  121. 

(1904)  The  district  courts  of  Oklahoma 
IwssesM  coniniuii-liiw  Jnristiirtlon,  nnd  have 
the  iK)wcr  to  Invoke  the  common-law  metbod 
iif  summoning  grand  Jurors  when  no  other 
provision  16  made  by  statute. 

Morun  v.  Territory,  14  Okla.  544,  78 
Pac.  111. 

(IIHMJ)  In  crlmhiai  proceedings  by  the 
United  States  in  tbe  territorial  district 
courts  of  Oklahoma,  those  courts  are  re- 
quired to  conform  to  the  practice  prescribe 
by  the  territorial  laws,  and  not  that  pre- 
scribed for  the  courts  of  the  United  States, 
unless  otherwise  provided  hy  act  of  Con- 
gress. Judgment  (1904)  14  Okla.  103,  76 
Pac.  672.  affirmed. 

Cochran  v.  United  States,  147  Fed.  206. 
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Vlil.  CONCURRENT  AND  CONFUCTING 
JURISDICTION  AND  COMITY. 

(A)   COUltTS  OF  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

Transfer  of  crJDiiniil  causes,  see  Criminal 
iMvr,  S  54 

S  172.  Exclusive  or  conctirreDt  jnritdiction. 

(1910)    "Coiiei'Trent  jurisdiction"  Is  that 
of  severni  different  tribunals,  each  autbor- 
ized  to  deal  with  the  same  subject-mnttcr. 
Oklahoma  Fire  Ins.  Co.  v.  Phillip,  2T 
Okla.  234.  Ill  I'ac.  334. 

(1910)  County  superior  courts  created 
by  the  act  of  the  Legislature  approved  March 
0.  190!)  (Sess.  Laws  Um,  p.  ISl)  have,  ex- 
cept as  to  matters  of  probate,  concurrent 
Jurisdiction  with  the  county  courts  In  all 
clTil  and  criminal  mattera 

Oklahoma  Fire  Ins.  Co.  r.  Phillip,  27 
Oklfi.  234,  111  Pac.  3.34. 

S  173.   Pendency  and  acope  of  prior  proceed- 
ings. 

(1902J  An  injunction  decreed  in  violation 
of  Mansf.  Dig.  S  37ijl  ( Ind.  Ter.  Ann.  Stat. 
ism,  9  2510),  providing  that  an  injunction 
to  stay  proceedings  on  a  judgment  or  fliial 
order  of  a  court  nhn)]  not  be  stranted  in  an 
action  brought  in  another  court  tbini  that 
in  which  the  judgment  or  order  >viis  ren- 
dered or  made,  is  void,  though  defendant  In 
the  Injunction  i»ult  api)eared  and  pleaded. 
Hampton  r.  Mays,  4  Ind.  Ter.  .VKt,  6!) 
S.  W.  1115. 

(1910)  It  is  not  in  accordance  with  the 
usages  of  courts  of  eciulty  to  Hpi)oint  a  re- 
ceiver wiien  the  suit  i»  pen<llng  in  a  trlbuniil 
other  than  the  court  in  wliich  rlie  a<'tion  was 
brought. 

Martin  v.  Ilarnage.  2<i  Okbi.  790,  Itfl 
Pac.  781. 

(IfKJl)  The  county  court  where  the  ap- 
plication for  administering  upon  the  estate 
of  a  decedent  Is  first  made,  acquires  excln- 
sire  jurisdiction. 

State  ex  rel.  Monahawee  v.  Haxclwood, 
SI  Oklu.  69.  19G  Pnc.  !)3T. 

S  174.   Properly  in  custody  of  the  law. 

(1921)  Where  In  an  action  a  petition 
has  been  filed  to  eiiforfc  a  lien  against  a 
sjiecllic  itroiierty,  iirocess  issued  and  served 
as  reqniretl  by  law  in  a  court  of  competent 
jurisdiction,  the  proiierty  involved  In  the 
action  is  hrotight  into  custodla  legit*,  sub- 
ject to  the  power  and  control  of  the  court, 
and  no  other  court  of  co-ordinate  or  concur- 
rent jurisdiction  can,  in  an  action  com- 
menced while  '.be  property  Is  In  such  a  sit- 
uation, deprive  the  court,  n'hlch  has  al- 
ready acfiuired  the  right  of  control  and  |ios- 
session  of  such  property,  of  its  jurisdiction; 
and  the  control  of  said  property  and  jurisdic- 
tion of  the  court  In  which  the  action  in 
ilrst  tiled  is  not  dependent  upon  actual  phys- 
ical possession  of  said  property,  but  the 
court  In  which  said  action  Is  first  com- 


menced  is  entitled  to  tbe  posaeaBlon  of  the 
rest,  because  its  posaeBBion  of  the  same  is 
indispensable  to  the  exercise  of  its  jnris- 

dlctlou  to  the  end  that  the  rest  may  be  Im- 
])res8ed  t>y  its  decree. 

State  ex  rel.  Ketchum  v.  District  Court 
of  Tulsa  County.  82  OUn.  54, 198  Pac. 

480. 

9  175.  Transfer  of  camei. 

9  176.   In  generd. 

(1904)  Appeal  and  not  mandamus  is  tbe 
remedy  for  rd^sal  to  transfer  a  case  from 
the  law  to  the  equity  docket.  (Townsend,  J„ 
dissenting.) 

Horton  v.  0111,  5  Ind.  Ter.  193.  82  S. 
W.  711. 

9177.   Courts  from  and  to  which  trans- 
fer may  be  made. 

(1913)  By  reason  of  Comp.  I^ws  1909, 
S§  1966,  1974,  the  superior  court  has  juris- 
diction of  matters  of  proI>ate  In  a  cause 
appealed  from  the  county  court  to  the  dis- 
trict court  and  transferred  upon  motion  by 
plaintiff  to  the  superior  court. 

State  ex  rel.  Strong  v.  Superior  Court 
of  Pottawatomie  County.  38  Okla.  366. 
132  Pac.  1077. 

(1916)  Session  Laws  1915.  eh.  20,  validat- 
ing all  proceedings  had.  orders  made,  jodg- 
lueiits  rendered,  or  decrees  entered  by  the 
district  courts  or  the  judges  thereof  In  causes 
transferred  to  said  district  courts  pursuant 
to  Session  Laws  1913,  oh.  77,  had  the  effect 
of  rendering  valid  the  transfer  of  the  rec- 
ords, files  and  imiK-rs  of  a  cause  of  which 
tlie  district  court  had  concurrent  jurisdiction 
from  the  suiierlor  court  to  the  district  court 
of  II  county  and  the  subsequent  proceedings 
had  therein. 

Chicago.  It.  I.  &  V.  Ry.  Co.  v.  Austin. 
m  Okla.  169,  1{J3  I'HC.  517. 

(1917)  Laws  19(fl,  ch.  14,  art  7,  S  10. 
as  amended  by  f^ws  1911,  ch.  121,  |  1, 
providing  for  transfer  of  causes  from  su- 
l>erlor  to  district  court,  was  not  repealed 
by  l^ws  1011.  ch.  39,  {  2,  adopting  Rev. 
Code  of  Laws;  hence  omission  of  revlsors  to 
Include  provision  for  transferring  causes 
from  «ui»ertor  to  district  courts  Is  without 
effect. 

In  re  Nichols'  Will,  64  Okla.  241.  166 
Pac.  1087. 

5  178.   Causes  which  may  be  transferred. 

(1910)  A  case  |tendlug  on  upiieal  In  a 
county  court  from  a  judgment  of  a  justice 
of  the  |>eace  may  be  triint>ferred  on  motion 
of  plaintiff  to  a  superior  court,  and  held, 
trieil.  and  determined  by  it. 

Oklahoma  Fire  Ins.  Co.  v.  Phillip.  27 
Okla.  234,  111  Pac.  334. 

(1913)  A  case  iH-ndlng  on  appeal  In  the 
county  court  from  a  justice  of  the  peace 
court  may  he  transferred  on  motion  of  plain- 
tiff to  the  superior  court. 

Varborough  v.  Richardson,  38  Okla.  11. 
131  Pac,  680. 
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S  179.   Gronndi. 

(1899)  An  action  for  possessloD  of  land 
and  the  cancellation  of  a  lease,  which  In- 
rolves  remuneration  for  iiuproveineuts  made 
nnder  the  le&ac,  and  an  accounting  for  ben- 
efits received  by  the  lessee  from  the  use 
of  the  land,  and  Involves  a  lar^e  number  of 
defendants,  having  separate  interests,  was 
properly  transferred  to  the  equity  docket 
White  V.  Browii.  1  Ind.  Ter.  98.  38  S. 
W.  335. 

(1&13)  Where  on  anneal  from  a  jus- 
tice of  the  peace  in  Coweta  division.  Wa- 
goner county,  to  the  county  court  of  Wa- 
goner comity,  Coweta  division,  defendant 
moved  to  transfer  the  cause  to  the  Wa- 
goner diviaiou  of  the  comity  court  on  the 
ground  that  Wagoner  was  nearest  his  resi- 
dence, and  where  plaintiff  appeared,  and 
waived  notice  of  service  of  the  application 
to  transfer,  it  was  held  construing  Act  Man-h 
12,  1900  (Sess.  Laws  1909,  p.  190)  art.  la, 
sees.  2,  5,  that  "shall  be  transferred  to 
*  •  •  the  county  court  held  in  said  coun- 
ty nearest  defendant's  residence,"  is  man- 
datoiT-,  and  that  the  court  erred  In  over- 
ruling the  motion. 

Dyer  t.  Cblssoe.  38  Okla.  28,  131  Pac. 
701. 

S  180.   Proeeedings. 

(1917)  As  Rev.  Laws  1910,  9  6210.  re- 
lating to  will  contest  declares  that  contest- 
ant is  ptaintlff  and  petitioner  defendant,  or- 
der, transferring  will  contest  from  superior 
to  district  court  on  motion  of  contestants, 
is  valid. 

In  re  Nichols'  Will,  &4  Okla.  241.  HiO 
Pac.  1087. 

1181.   Effect  of  transfer  and  proceedinga 

had  thereafter. 

See  i  37. 
Freeman  v.  Bryant;  76  Okla.  51.  1»4 

Pac.  76. 

Irr^tilarlties  in  the  transfer  of  a  case 
from  the  district  to  the  superior  court  mity 
be  waived  by  the  parties,  and,  when  waived 
them,  any  Judgment  rendered  by  the  su- 
Iierlor  court  will  be  r^ular, 

(1915)  Parker  v.  HamUton,  49  Okla. 
693,  154  Pac.  65;  (1917)  Price  v.  Pee- 
plee,  66  Okla.  139,  168  Pac.  191. 

(1917)  After  cause  has  been  legally  trans- 
ferred from  superior  to  district  court.  Juris- 
diction of  snperlor  court  is  lost  and  any 
further  proceeding  is  nullity,  and  this  is 
true  as  to  Its  order  revoking  order  trans- 
ferring cause  from  superior  to  district  court. 
In  n  Nichols*  Will,  64  Okla.  241.  I(i6 
Pac.  1087. 

(1919)  Where  on  order  of  removal  of  a 
cause  from  one  court  to  another  is  made, 
the  former  court  is  thereby  divested  of  Ju- 
risdiction, and  the  jurlRdlctlon  of  the  latter 
court  attaches,  and  the  cause  proceeds  as  if 
originally  Instituted  there. 

Freeman  t.  Bryant.  76  Okla.  51.  184 

psc.  Te. 


(1920)  Where  a  cause  is  transferred  by 
order  of  a  court  having  jurisdiction  the  court 
first  acquiring  loses  jurisdiction. 
Phebus  V.  Search,  264  Fed.  407. 

(B)   STATE   C0T:RTS  AND  TTXITED 
STATES  t^OritTS, 

S  182.   Exclusive  or  concurrent  jnrisdiction. 

(1913)  The  stiite  courts  have  Jurisdiction 
of  actions  against  an  initial  Ciirrier  for  dam- 
ages for  delay  in  the  transportation  of  a 
.shipment,  though  defemlaut's  liability  is  ci"e- 
ated  by  the  Carmack  Amendment.  §  7, 
amending  Act  Feb.  4,  1887.  $  20,  making 
the  inithil  carrier  liable  for  damages  from 
delay. 

Ft.  Smith  &  W.  R.  Co.  V.  Awbrey  & 
Semple,  ao  Okla.  270.  134  Pac.  1117. 

(1913)  The  enforcement  of  rights  under 
the  Employers'  Liability  Act  of  April  22, 
1908  (as  Stat.  65,  ch.  149  tl'.  S.  Coinp.  Stat. 
Supp.  1901),  p.  1171]),  r^ulnting  the  lia- 
bility of  interstate  railway  carriers  for  doath 
or  injury  of  thefr  employes  while  engaged 
in  interstate  commerce,  cnn  not  be  regarded 
as  impliedly  restricted  to  the  federal  courts, 
In  view  of  the  concuri-ent  Jnrlsdiotional  pro- 
vision of  the  Judiciary  act  of  August  13, 
1SS8  (25  Stat.  433.  cb.  866  [U.  S.  Comp. 
StaC  1901.  p.  5081),  to  the  original  employ- 
ers' liability  act,  which  instead  of  granting 
JurisdlctloQ  to  the  state  courts,  presupposes 
that  they  already  possess  K. 

MlSft-mri,  K.  ft  T.  Ry.  Co.  v.  I^nabau, 
Okla.  2S3,  135  P.'tc.  3H3. 

(1914)  Actions  against  a  national  bank 
for  knowingly  charging  and  receiving  an 
nsnrinns  rate  of  interest  may  be  maintained 
iu  any  state,  ccunty  or  municipnl  court  hav- 
ing Jurisdiction  in  similar  cases  in  the  coun- 
ty or  city  in  which  such  bank  is  located. 

Farmers'  Nat.  Bank  of  Wewoka  v.  Mc- 
Coy, 42  Okla.  420,  141  Pac.  791. 

(1914)  i:nder  Rev.  Stat,  of  the  United 
States,  S§  5197,  5198  (U.  S.  Comp.  Stat. 
liiOX,  p.  34143),  a  national  bank  may  cbarge 
and  receive  on  a  loan  the  same  rate  of 
Interest  allowed  to  be  charged  by  the  laws 
of  the  state  in  which  such  national  bank  is 
loc  ited.  and,  when  such  national  bank  shall 
knowingly  charge  and  receive  a  greater  rate 
than  that  prescribed  by  the  laws  of  the 
state  In  which  such  bank  is  located,  the 
person  by  whom  it  has  keen  paid,  nr  his 
■legal  representative,  may  recover  hack,  in 
an  action  in  the  nature  of  an  action  of 
debit,  twice  the  amount  of  interest  thus 
paid,  pn>vldr>d  such  action  Is  commoiced 
within  two  years  from  the  date  of  the  usuri- 
ous transaction. 

Farmers*  Nat.  Bank  of  Wcwnkn  v.  Mc- 
Coy, 42  Okla.  420.  141  Pac.  791. 

(1916)  A  Fuit  against  a  national  hank 
for  the  recovery  of  a  penalty  for  charging 
usury  Is  cognizable  in  a  state  court  having 
general  Jurisdiction  of  suits  to  recover  usury 
and  penalties  therefor,  and  each  state  court 
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is  not  divpBted  of  jarl&dictioii,  where  no  de- 
mand for  tbe  return  of  the  usury  is  alleged 
or  proved,  by  reason  of  the  fact  that  the 
state  statute  reqiUres  a  demand  for  the  re- 
turn of  the  usury  as  a  condition  precedent 
to  the  maint*?nauce  of  n  sutt  to  rp<'over  a 
legal  representative,  may  recover  back  of 
penalty  for  reserving  or  charging  the  same. 
Conunerclfll  Nat.  Bnnk  of  Checotah  v. 
PhlUips.  81  Okla.  179,  ICO  Pat.  920. 

(1016)  The  word  "similar"  at*  used  in 
Kev.  Stat.  U.  S.,  §  51!)>i  (U.  S.  Comp.  Stat. 
1^13.  ft  9759),  ROTemluR  BUitS  against  na- 
tional bankb  for  recovery  of  penalties  for 
usury,  and  providing  thnt  suits  therefor  may 
be  brought  in  any  stat^  county,  or  muiitcl- 
pal  court  li.tvln&  Jurisdiction  in  "similar 
cases,"  refers  to  cases  of  like  nature,  hav- 
ing the  same  general  characteristics,  and 
does  not  mean  cases  exactly  the  siune  us 
that  uuder  the  fe'Jeral  statute,  altliough  In 
its  context  the  word  "similar"  may  sorae- 
tlnies  mean  "exactly  like." 

Commercial  Xat.  Bank  of  Ohpcotah  v. 
Phillip",  (II  Okla.  171),  IGC  I'ac.  U'Jtt. 

(1038)  In  au  action  for  injuries  to  a 
servant  where  the  piaintiCf  asserted  only 
one  right  to  recover  for  the  death  of  a  rail- 
road employe  froni  neWificuce  of  tlJe  defend- 
ant whether  the  right  of  action  arose  under 
the  federal  or  the  (-tiite  law  are  not  im- 
portant for  the  case  in  any  event  was  cogni- 
sable in  the  state  court 

Lusk  T.  Phelps.  71  Okia.  — ,  175  Pac. 
756. 

(1920)  Act  of  April  IS.  1912,  §§  3,  6. 
subjecting  Indian  lands  to  probate  jurisdic- 
tion of  Oklahom.1  fourts  does  not  affect  fed- 
eral court's  Jurisdiction  to  partition. 

Harrison  v.  Moncnivle,  2t*4  Fed.  770. 

(1920)  The  federal  court  hiis  Jurisdiction 
to  protect  rights  of  nonresident  heir  to  prop- 
erty under  administration. 

Harrison  v.  Moncravie,  264  Fed.  776. 

(1^)  State  courts  have  Jurisdiction  in 
an  action  against  a  common  carrier  to  re- 
cover the  difference  between  Illegal  and  ex- 
cessive freight  charges  and  the  establlshecJ 
rate  prescribed  by  law^  the  issue  involved 
being  one  of  fact,  though  in  passing  on  the 
facts  it  may  be  necossaiy  for  the  court  to 
construe  the  rate  establlsiied  by  law. 

Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Gist.  70 
Okla.  ^  100  Pac.  878. 

1 183.   Pendency  and  setqw  of  prior  proceed' 
ing. 

(1915)  It  is  now  the  established  doctrine 
of  both  the  stale  and  fetleral  courts  that  the 
court,  whether  state  or  federal,  which  first 
acquires  jurisdiction  of  the  subject-matter, 
and  which  is  first  put  in  motion,  wIU  retain 
its  control  to  the  end  of  the  controversy, 
and  the  poasession  of  its  receiver  will  not 
be  distiirbc<1  by  the  subsequent  appointment 
of  a  receiver  by  the  otber  court,  and  it  is 


not  ntcessury.  in  the  application  of  the  gen- 
eral doctrine,  that  the  court  asserting  Us 
exclusive  control  by  reason  of  having  been 
flrst  to  take  cogoixance  of  the  subject-mat- 
ter siiould  be  the  fir^  to  take  actual  posses- 
siou  of  the  property  by  Its  receiver. 

Lanyon  v.  Braden,  4&  Okla.  680,  150 
Pac.  677. 

(llH(t)  Where,  by  appropriate  proceed- 
ings, a  state  court  has  acquired  Jurisdiction 
and  has  first  taken  iMsseasluu  of  propert>- 
by  attachment,  It  H  entitle<l  to  retain  such 
possession  as  against  a  federal  court  of  con- 
current Jurisdiction,  in  which  an  action  has 
subsequently  been  instituted. 

United  States  Fidelity  &  Guaranty  Co. 
V.  First  N.-itional  Bank  of  McAlester, 
239  Fed.  227. 

fl918)  Intervener  in  suit  In  United  States 
Dlatrlct  Court,  therein  assigning  certain  oil 
rightij  to  pi*opeity  lu  reeelvei-ship,  pending 
case  in  District  Court,  could  nut  litigate  niu 
claim  to  royalty  by  virtue  of  assignment  In 
state  c'lurt. 

Black  Panther  Oil  &  Gas  Co.  v.  Swift, 
eo  Okla.        170  Pac.  Zifi. 

(lt)1S)  United  States  District  Court,  tak- 
ing Jurisdiction  ot  suit  to  avoid  allotment 
ind  patent,  and  apixdntlnc  receiver  to  make 
oil  and  gas  leases,  etc.,  could  retain  control 
of  property  until  It  fully  effectuated  Hs 
judgmeut,  free  from  Interference  of  any 
other  court. 

Bbick  Pjmtliev  Oil  &  Gas  Co.  v.  Swift, 
Un  Okla.       17('  Pac.  238. 

S  184.   Prisoners  under  arrest,  commitment,  or 
sentence. 

(1915>  A  party  charged  with  a  criminal 
offense  under  the  state  laws  and  admitted 
to  ball  may.  while  out  on  bail,  be  arrested 
by  the  federal  authorities  wlUunit  violating 
the  comity  existing  Iwtweeu  tbe  two  Juris- 
dictions, but  the  state  court,  If  It  so  deslreB, 
may  Insist  upon  the  Jurisdiction  previoudy 
obtained  and  procure  the  principal  from 
the  i>oss(i:fifion  of  the  federal  aiithoritles  for 
the  purpose  of  trial.  The  principal  and  his 
sureties,  however,  do  not  enjoy  this  same 
privilege,  and  they  can  not  elect  that  the 
principal  be  tiicl  b>  the  state  courts  and 
tlit-rcUy  oust  the  federal  court  of  its  Juris- 
diction. 

Metcalf  V.  State,  57  Okla.  (W,  156  Pac. 
305. 

S  18S.   Property  in  custody  of  the  law. 

S  186.   Seisures  and  proceedings  for  for* 

feiture. 

(1919)  A  federal  court  has  exclusive 
Jurisdiction  over  an  automobile  seized  un- 
der Act  March  2,  1037,  §  1  (Corap.  Stat 
191S,  5  4141a),  for  ha\]nR  been  used  in  the 
unlawful  introduction  of  liquor,  and  this 
Jurisdiction  Is  not  lost  by  its  subsequent 
seizure  In  replevin  from  a  state  court. 
Ford  T.  United  States.  260  Fed.  OCT. 
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(C)   C0UBT8  OF  DIFFERENT  STATES 
OR  COUNTRIES. 

i  187.  Injunction    by    United    Sutet  conrt 
■Biiiut  proceedingi  in  Hate  contt. 

(1909)  On  appeul  by  n  milfoad  i-ompnny 
to  the  Supreme  Court  of  Oklahoma,  from 
an  onler  of  tbe  (.-orporal^AU  commission  flx- 
biK  frelKbt  mtes.  the  enforcement  of  siich 
order  may  be  enjoined  by  thp  federal  ra>m-t 
pending  the  a[qpeal,  upon  allegation  that 
such  order  is  Tlolative  of  the  federal  Oon- 
stltation  and  is  confiscatory,  whore  a  super- 
sedeas bond  was  not  allowed  to  be  filed. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Love, 
1T4  Fed.  SO. 

(lOOH)  Relief  from  the  two-cent  passenger 
rate  as  fixed  by  the  Oklahoma  Constitution, 
by  api^lcation  to  the  corporation  commis- 
sion, if  such  rale  is  not  compeosatory,  is  not 
condualve,  and  where  a  federal  question  is 
inrolTed.  the  aggrieved  p»rty  may.  without 
application  to  the  corporation  commission 
for  r^ief,  bringing  suit  in  the  federal  court 
far  relief. 

Atchison,  T.  &  S.  F.  By.  Co.  v.  Love.  174 
Fed.  59. 

(1909)  An  injunction  by  a  federal  court 
restraining:  the  enforcement  of  search  and 
eeixare  warrants  issued  nndw  Oklahoma 
Laws  1907-08,  cb.  69,  art.  3,  SS  5,  6,  was 
bdd  not  to  violate  U.  S.  Rev.  Stut.  i  720 
(U.  S.  Comp.  Stat.  1901,  p.  581),  providing 
that  Injunction  ohntl  not  he  ti^nmted  by  a 
United  States  court  to  proceedings  in  a  state 
court,  except  In  cases  where  such  injunction 
may  be  authorized  by  a  law  relating  to  pro- 
ceedings in  bankruptcy. 

Dnncl8»r  t.  Ston^  387  Fed.  853. 

(1911)  In  a  suit  by  tlie  United  States 
to  cancel  an  invalid  conveyance  of  Indlnii 
lands  which  have  been  set  aside  as  a  town- 
site,  the  federal  court  may  Issue  a  temiro- 
rary  Injunction  during  the  penden<>y  of  sucli 
salt,  restraining  the  suing  out  or  enforcing 
of  an  execution  or  other  process  based  upon 
a  judgment  rendered  or  to  be  rendered  in 
such  courts,  which  if  enforced  would  dis- 
possees  persons  in  possession  of  town  lots 
In  snch  townslte 

United  States  v.  Dowden,  191  Fed.  475. 

(1913)  The  fact  that  the  defendant  who 
had  removed  a  cause  to  the  federal  oonrl 
Imd  a  remedy  at  law  in  tbe  state  court  by 
a  motion  to  vacate  the  order  of  the  state 
court  denying  the  apitlicatlon  for  removal, 
and  npon  denial  of  sncb  motion,  take  an 
ai^>eal  to  the  state  Supreme  Court,  does  not 
prevent  the  bringiug  of  an  injunction  suit  in 
the  federal  court  to  restrain  further  proceed- 
ings in  the  state  court,  since  in  such  case 
the  litigants  in  the  federal  court  will  not 
be  related  to  the  state  court  to  nsf^ort 
tbeir  right  to  {»tueeute  their  case  in  the 
federal  court 

Mlmoun.  K.  &  T.  Hy.  Co.  v.  Obappell, 
206  m  688; 


(U>13)  After  presentation  of  a  anlUcleut 
petition  and  bond,  it  Is  competent  for  the 
United  States  District  Court  by  procedure 
ancillary  In  its  nature,  wRhout  violating 
U.  8.  Rev.  Stat.  §  720  (U.  S.  Comp.  Stat. 
1901,  p.  5S!9),  forbidding  a  fedeml  court 
from  enjoining  proceedings  in  a  state  court, 
to  restrain  the  party  agaln&t  whom  the  canse 
has  been  legally  removed  from  takii^  fur- 
ther steps  in  the  state  court. 

Missouri.  K.  &  T.  Ry.  Co.  r.  C9iappell. 
306  Fed.  688. 

(IWT)  Notwitlistmdlng  Rpv.  Stat.  5  720 
(Judicial  Code,  8  285;  U.  S.  Comp.  Stat. 
IfllO,  §  1342),  where  a  federal  court  first 
obtains  Jurisdiction  of  the  subject- matter  in 
controversy,  it  can  enjoin  proceedings  in  a 
state  court  which  would  impair  or  defeat 
its  jurisdiction,  orders,  or  decrees. 

Swift  v.  Black  Panther  OH  &  Gas  Co.. 
244  Fed.  20. 

(1917)  A  federal  court  has  Jurisdiction 
to  protect  a  lessee  in  Its  rights  under  a  con* 
tract  made  between  It  and  the  receiver  ap- 
pointed by  agreement  of  all  parties  to  the 
suit  in  the  federal  couit,  ns  authorised  by 
such  agreement,  and  will  enjoin  a  Judgmwt 
of  the  state  court  which  violates  such  agree- 
ment with  the  les-scc. 

Swift  V.  BUick  Panther  Oil  &  Gas.  Co., 
244  Fed.  20. 

S  188.   Exclusive  or  concurrent  jurisdiction. 

(1920)  By  the  laws  of  this  state,  a  gen- 
eral guardian  of  a  minor  Is  a  guardian  of 
the  person  or  of  all  the  property  of  the  ward 
within  this  state,  or  of  both,  and  In  all 
cases  tbe  court  making  tbe  appointment  of  n 
guardian  has  exclusive  jurisdiction  to  con- 
trol him  in  the  managemmt  and  disposition 
of  tbe  person  and  property  of  his  ward. 
Kersey  v.  McDougnl.  79  Okln.  63,  191 
Pac.  594. 

S 189.   Comity   between    courts   of  different 
states. 

(1910)  Where  an  action  Is  bronifht  to  re- 
cover the  purchase  price  of  articles  made 
and  sold  by  persons  or  companies,  constitut- 
ing trusts,  pool*,  or  monopolies.  In  the  courts 
of  Oklaiiouia  under  the  laws  of  county  be- 
tween different  states,  the  provisions  of  S 
S.070,  Rev.  Stat  of  Missouri,  1S09  (Ann. 
Stat  190(!.  p.  4153).  not  beluff  contrary  to 
the  puMlc  policy  of  Oklahoma,  such  de- 
fense may  be  pleaded  as  a  bar  to  recovery 
In  this  state  to  the  same  eflTect  as  in  the 
state  of  Missouri. 

Wagner .  v.  Minnie  Harvester  Co.,  25 
Okla.  558,  106  Pac.  969. 

(1910)  A  coiitrnct  of  jmrchase  of  any 
article  or  commodity  from  any  Individual, 
company  or  coriK»ration,  made  in  the  state 
of  Missouri  contrnrj-  to  tbe  provisions  of 
§§  S965  and  8966  Rev.  Stat  1890  (Ann  Stat 
1906,  pp.  4150,  4152),  defining  pools,  trnsts. 
monopolies,  etc.,  is  subject  to  be  defeated 
when  sought  to  be  enforced  in  the  courts 
of  that  state  by  vlrute  of  the  provisions 
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of  S  8970  of  the  Bev.  Stat,  of  Missouri  of 
1S89  (Ana.  Stat.  1906  p.  4153),  wherelu  It 
is  uru\idecl  tbat  tnidi  ponhafters  shnll  not 
be  liable  for  tlie  pri<%  or  payment  thereof, 
but  may  plead  the  violation  of  said  article  an 
a  defense  to  any  suit  th«^or. 

Wagner  v.  Minnie  Harvester  Co.,  2S 
Okla.  568,  106  Pac.  969. 

(lOlfi)  This  state  is  not  obliged,  by  nny 
principle  erf  comity,  to  recojenizc  and  uji- 
bold,  as  valid,  contracts  made  in  anotber 
state,  which  are  violative  of  our  fienal  stat- 
utes, or  olmoxions  to  our  express  public 
policy;  and,  regardless  of  the  validity  of 


such  contracts  in  the  state  where  made,  the 
conrts  of  this  Jurisdiction  will  refuse  to  aid 
In  their  enforcemmt. 

Coffe  &  Carkener  v.  Wllbfte,  66  Ohla. 
394,  156  Pac.  160. 

S 190.   Pendency  and  Mope  of  prior  proceed* 
ingiL 

(1913)  Where  actions  are  properly  Insti- 
tuted and  lire  iwudin}!:  in  courts  of  different 
Jurisdictions  ur  soverel^ties,  the  rule  of 
comity  lb  not  allowed  to  influence  the  pro- 
ceedings of  the  court  whose  Jurisdiction  first 
attaches. 

Missoni-i,  K.  &  T.  Ky.  Co.  v.  Bradahaw, 
37  Okla.  317,  132  Pac.  327. 


COVENANTS. 

This  topic  INCLUDES  promises  under  seal  In  general,  such  as  deeds  and  real 
estate  mortgages  and  other  sealed  Instruments. 

It  EXCLH>BS  conditions,  provisos,  etc.  (Deeds;  Contracts) ;  requisites,  validity, 
and  eflfect  of  Instruments  containing  covenants,  and  coreuants  incident  to  particular 
classes  of  instruments  (liDudlord  and  Tenant;  nnd  other  specific  heuds) ;  restraining 
breach  of  covenants  (Injunction);  and  compiJling  performanod  of  covenants  (Spe- 
cific Performance). 

Analysis. 

I.  Construction  and  Operation. 

(A)  Covenants  in  General. 

§   1.    General  rules  of  construction. 
§  2.    What  law  governs, 

(B)  Covenants  of  Title. 

§  3.  Knowledge  of  parties  as  to  defects  in  title  or  incumbrances. 

§  4.  Covenant  against  incumbrances. 

§  5.  Covenant  of  warranty. 

§  6.   General  warranty. 

(C)  Covenants  as  to  Use  of  Real  Property. 
§  7.    Use  and  occupation. 

(D)  Covenants  Running  With  the  Land. 

§  8.    Covenant  of  warranty. 

§  9.    Persons  entitled  to  enforce  real  covenants. 

§  10.   Covenantees. 

II.  Performance  or  Breach. 

§  II.  Notice  to  maintain  or  defend  title. . 

§  12.   '  Necessity. 

§  13.  — Effect  on  liability  in  general. 

§  14.  Covenant  of  seisin. 

§  15.  Covenant  of  warranty. 

16.   Breach  in  general. 

17.   Eviction. 

nL   Actions  for  Breach. 

§  18.  Pleading. 

§  19.   Declaration,  complaint,  or  petition. 

§20.  Evidence. 


Digitized  by  Google 


eD  t20Ua.I>ig.] 


COVrntANTB.  T»  (A>,  (B). 


i« 


 Judgment  as  evidence  of  paramount  title  or  i^;fat. 

D.amages. 

 Covenant  of  warranty. 

 Costs  and  expenses  of  litigation. 

Trial. 

 Instructions. 

Cross-References. 


Action  for  breacb  of  covenaut,  see  nead- 
Ing,  9  86. 

Breach  of  covenant  for  quiet  enjoyment  of 
leased  premlaea*  see  Landlord  and  Ten- 
ant. S50. 

Oonstmc^on  of  covenant  in  contract  for 
sale  of  timlwr,  see  Logs  and  Logging, 
I  2. 


Implied  covenant  as  to  lease,  see  Landlord 
and  Tenant,  S§  48,  50. 

Limitations  on  right  of  alienation  nin  with 
land,  gee  Indians,  5  13. 

Mutual,  dependent  covenants,  see  Vwdor 
and  Purchaser,  §  101. 

To  pay  and  covenant  to  convey  are  Inde- 
pendent covenants,  'see  Vendor  and  Pur- 
chaser, S  101. 


L  CONSTRUCTION  AND  OPERATION. 

(A)   COVEXANTS  IN  GENERAL. 

{ I.  General  mlae  of  eonatmcdon. 

(1907)  In  construing  a  restrictive  cove- 
nant in  a  deed,  effect  will  be  given  to  the 
intention  of  the  parties  as  shown  by  the 
language  of  the  inatmm^,  construed  in 
connection  vrith  the  circumstances  of  the 
ease  and  the  objects  had  in  view  by  the 
parties. 

Teat  OU  Co.  T.  La  Tourette.  19  Olcla. 
214,  91  Pac.  1026. 

{2.  What  law  goreniB. 

(1913)  Where  an  executory  contract  of 
sale  of  land  in  the  Indian  Territory  ex- 
pired prior  to  statehood,  and  a  new  con- 
tract extaidlng  the  time  of  performance 
was  executed  thereafter,  and  the  deed  de- 
livered and  notes  given  for  a  pait  of  the 
price,  the  covenant  in  the  deed  should  be 
conatmed  under  the  law  In  force  when  the 
second  contract  was  made  and  the  deed^ 
delivered. 

Brady  v.  Bank  of  Commcive  of  Coweta, 
41  Okla.  473,  138  Pac.  1020. 

<B>  COVENANTS  OF  TITLE. 

13.  Knowledge  ot  partlet  as  to  defects  !n 

title  or  incnmbraneeB. 

Where  >i  grantor  under  general  covenants 
of  title  srtis  and  conveys  land  to  a  grantee 
of  which  it  has  no  title,  breach  of  the  cove- 
nant occurs  when  mode  and  notes  given 
for  the  purchase  price  are  without  consid- 
eration, and  where  defended  against  on  this 
ground,  are  unenforceable:  nor  is  this  rule 
affected  by  the  fact  that  both  parties  knew 
of  the  lack  of  tiUe. 

(1912)  Joiner  v.  Ardmore  Loan  St  Trust 

Co.,  33  Okla.  266.  124  Pac.  1073; 

(1019)  Herron  v.  Harbour,  75  Okla. 

127,  182  rac.  243. 

14.  Corenant  against  ineambnmces. 

(1915)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  i  4S0  (Comp.  Laws  1909.  {  720),  re- 


lating to  general  warranties  as  affecting 

unmatured  installments,  It  was  held  that  a 
special  assessment,  the  first  instailmoit  of 
which  did  not  mature  until  December  15, 
1909,  did  not  come  within  the  warranty 
clause  of  a  deed  made  and  delivered  March 
22,  1909. 

Knight  T.  Cllnkacales,  51  Okla.  508,  1^ 
Pac.  333. 


(1915)  The  general  rule  Is  that.  If  the 
covenant  or  othCT  provision  refers  only  to 
a  "tax,"  It  does  not  Include  local  assess- 
ments. 

Knigbt  v.  CUnfeflcales,  51  OkUi.  508,  152 

Pac.  133. 

(1915)  A  local  assetemeut  la  not  a  "tax," 
within  the  meaning  of  a  covenant  of  war- 
ranty against  taxes. 

Knight  V.  Ellnbscales.  51  Okla.  608.  VSZ 
Pac.  133. 


9  5.  Covenant  of  warranty. 
8  6.   (General  warranty. 

(1913)  A  covenant  In  a  deed  conveying 
lands  described  therein  to  the  grnntee,  his 
heirs,  and  assigns  In  fee  simple  forever,  and 
an  agreement  that  grantor  is  lawfully  seized 
In  fee  of  the  premises,  are  an  assurance  to 
the  purchaser  that  the  veudor  has  the  very 
estate  In  quality  and  quantity  which  It  pur- 
ports to  convey;  and  such  a  covenant  Im- 
vovti  an  Indefensible  estate  and  exacts  a 
perfect  title,  which  Is  not  limited  by  a 
special  warranty,  nnless  the  language  of  the 
deed  taken  altogether  dearly  shows  that  it 
was  the  Intent  of  the  parties  to  give  a  spe- 
cial and  limited  warranty  of  tltl^  as,  ex- 
cept in  such  cases,  a  special  warranty  in  a 
deed  does  not  have  the  effect  of  controlling 
a  precedent  general  covenant 

Joiner  v.  Ardmore  Loan  &  Trust  Co.,  33 
Okla.  266^  124  Pac.  1078. 

(1915)  The  term  "general  covenant  or 
warrai^."  as  commonly  used,  means  tiiat 
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the  grantor  will  warrant  and  deCmd  the 
title  agalnrt  all  claims  ot  all  persona. 

Knight  T.  Clinkacalea.  51  Okla.  508^  162 
Pac  133. 

(1917)  Uudor  WIlBon's  Rev.  &  Ann.  Stiit. 
1908,  S  450  (Conip.  Lhwb  1909,  S  726),  lu 
force  at  the  time  of  the  execution  and  de- 
livery of  the  warranty  deed  here,  unmatured 
Installmwts  of  paving  asBessnients  are  not 
deemed  to  be  within  the  terms  of  the  gen- 
eral covmant  or  warranty  contained  there- 
in. 

PAtcheU  T.  Garvin,  66  Okla.  184.  168 
Pac.  428. 

(C)  COVENA^'TS  AS  TO  USE  OF  REAL 

PROPERTT. 

S  7.  TJm  and  oeenpation. 

(1907)  A  covoiant  in  an  oil  and  gas 
lease  that  the  first  parties  agree  that  they 
will,  in  any  deed  hereafter  executed 
them  or  either  of  them  fur  any  part  of  a 
certain  addition,  prohibit  any  drilling  for 
oil  or  gas  on  any  land  so  hereafter  con- 
veyed in  said  addition,  under  the  general 
usage  and  acc^tatlon  of  the  term  "deed," 
a  lease  is  not  included,  and  there  is  no 
prohibition  against  leasing  the  tract  for  the 
porpose  of  drilling  oil  and  gas  wella 

Test  Oil  Co.  T.  La  Ttiurette,  19  Okln. 
214.  91  Pac  1026. 

(1907)  The  intention  of  the  parties,  be 
ing  clearly  expressed  In  a  covenant  to  pro- 
hibit the  drilling  of  oil  and  gas  wells  on 
a  certain  tract  In  all  deeds  for  the  convey- 
ance of  any  and  all  portions  thereof,  will 
not  be  enlarged  by  implication  to  Include 
the  prohibition  In  a  lease  on  said  tract. 
Test  Oil  Co.  T.  Hi  Tourette,  19  Okla. 
214.  91  Pac.  1026. 

(1907)  Restrictions  and  prohibitions  In 
the  use  of  real  property  are  not  favored  by 
law,  and  the  terms  of  such  covenants  will 
not  be  enlarged  by  implication,  but  con- 
fined  to  their  accepted  usage  and  the  Inten- 
tion of  the  parties. 

Test  Oil  Co.  V.  La  Tourette,  19  Okln. 
214,  91  Pac.  1026. 

(D)  COVENANTS  RUNNING  WITH  THE 

TiANO. 

S  8.  Covenant  of  warranty. 

(1915)  In  this  state,  a  warranty  deed 
made  in  substantial  compliance  with  the 
statutes,  and  the  form  for  warranty  deed 
provided  tor  tbmin,  shall  be  and  Is  deemed 
a  covenant  on  the  part  of  the  grantor  that 
at  the  time  of  making  the  deed,  he  Is  le- 
gally seized  of  an  Indeffflslble  estate  in  fee 
simple  of  the  premises,  and  has  good  right 
and  full  power  to  convey  the  same,  and 
that  the  same  are  clear  uf  all  incumbrances 
and  liens,  and  that  he  warrants  to  the 
grantee,  his  heirs  end  assigns,  the  quiet 
and  peaceable  possession  thereof,  and  will 
df^end  the  title  thereto  against  all  persons 
who  may  claim  the  same,  through  title  or 


other  claim  acqnired  prior  thereto,  and  the 
covenants  of  warrant  in  soch  deed  ran 
with  the  land,  and  by  this  is  meant  a  cove- 
nant which  accompanies  the  conveyance  of 
the  laud  from  one  purchaser  to  another 
through  each  successive  link  of  the  chain 
of  title. 

Arnold  v.  Joines,  50  Okla.  4,  150  Pac. 
130. 

S  9.  Persons  entitled  to  enforce  real  eonnanta. 
S  10.   Covenantees. 

(1915)  Where  one  party  to  a  voluntary 
partition  In  his  deed  expressly  warranted 
the  title,  and  his  grantees  were  evicted  by 
a  paramount  title,  it  was  held  that  bis 
estate  was  liable  on  the  covenants  of  war- 
ranty. 

Perry  v.  Jones,  48  Okla.  3(%  150  Pac. 

IGS. 

II.  PERFORMANCE  OR  BREACH. 

i  11.  Notiee  to  maintain  or  defend  title. 
S12.   Necessity. 

(1915)  Where  the  judgment  creditor  pur- 
chases the  land  at  the  sherlfFs  sale,  and 
conveys  the  same  by  warranty  deed,  and  the 
title  falls  because  of  want  or  lack  of  Juris- 
diction of  the  court  wherein  the  sheriff's 
deed  was  issued,  the  giving  of  notice  to  the 
grantor  is  not  a  condition  precedent  to 
maintaining  ao  action  for  a  breach  uf  the 
warrant}-,  and  the  nieasure  of  damages  In 
such  case,  for  breach  of  the  warranty,  Is 
the  consideration  paid  for  the  land.  wlUi 
interest 

Arnold  v.  Jolnes,  50  Oklu.  4.  150  Pac. 

130. 

(1916)  The  law  of  notice  of  suit  to  gran- 
tor, as  provided  by  Rev.  T<)iws  1910,  §  1166, 
does  not  apply  to  cases  begun  prior  to  the 
coming  of  statehood,  iu  actions  had  In  the 
Indian  Territory.  But  under  the  common 
law  in  force  In  Arkansas,  which  extended 
over  the  Indian  Territory,  if  a  grantee  gave 
reasonable  notice  to  his  grantor  of  an  action 
to  evict  said  vendee  from  the  land  pur- 
chased from  the  vendor,  and  requested  the 
vendor  to  defend  bis  covenant  of  good  title, 
and  said  vendor  falls  so  to  do,  and  such 
defendant  Is  evicted,  In  an  action  by  said 
vendee  against  said  vendor  for  a  breach  of 
such  covenant,  such  vendor  can  not  set  up 
as  a  defense  to  said  action  that  the  vendor 
had  conveyed  to  said  vendee  a  jtood  title. 

Stonebaker  v.  Ault  59  Okla.  189,  158 
Pac.  570. 

:(1919)  Under  Rev.  Laws  1010,  S  1166, 
where  an  action  Is  brought  against  a  gran- 
tee to  recover  real  estate  conveyed  to  him 
by  a  warranty  deed,  and  the  grantor  la  made 
a  party  to  the  action,  and  is  duly  served 
with  summons  therein,  the  grantee  is  re- 
lieved of  the  necessity  of  giving  the  grantor 
written  notice  that  such  action  has  been 
btouKbt. 

,    Rennie  v.  Gibson,  75  Okla.  282,  183 
Pac.  483. 
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S 13.   Keet  on  liabUity^  in  ganenL 

See  9  12. 

Stonebaker  t.  Anit,  50  Okla.  189,  158 

pm.  sra 

S  14.  CoTenut  <rf  wism. 

CoTeuants  of  "selain"  and  of  "ROod  right 
to  convey"  are  synonymoua,  and  if  broken 
at  all,  are  brokm  when  made,  and  an  actual 
eviction  iB  unnecessary  to  conramniate  the 
breach. 

(1911)  FaUer  t.  Davis,  30  Okla.  S6,  118 
Pae.  38S;  (1013)  Brady  t.  Bank  of 
Commerce  of  Coweta,  41  Okla.  478, 
13S  Pac.  1020. 

(1913)  Under  Comp.  Laws  1900.  |  1202, 
a  warranty  deed  made  In  substantial  com 
plianee  with  the  provisions  of  such  act  shall 
be  deemed  a  covenant  on  the  purt  of  the 
grantor  that  at  the  time  of  maklniar  the 
deed  he  was  legally  seized  of  an  Indefeasi- 
ble estate  In  fee  simple  of  the  premiseR  and 
bad  a  good  right  and  foil  power  to  convey 
the  same. 

Brady  v.  Bank  of  Commerce  of  Coweta. 
41  Okla.  473,  138  Pac.  1020. 

(]918>  Under  laws  In  force  in  Indian 
Tnrttory  prior  to  statehood,  as  in  this 
atat^  covenant  of  seisin  in  purported  con- 
veyance to  land  to  whlcb  grantors  had  no 
tHle  was  breached  at  execution  and  delivery 
of  deed,  and  gave  an  Immediate  right  of 
action,  though  grantee  was  never  evicted. 
Riddle  v,  Hudson.  «W  Okla.  — .  172  Pac. 
921. 

(1919)  Covenants  of  "seisin"  and  "good 
right  to  convey"  are  synonymous,  and,  If 
broken  at  all,  are  broken  when  made,  yet 
where  the  grantee  takes  and  remains  In  the 
undisturbed  imssesaion  of  land  conveyed  by 
a  general  warmnty  deed,  which  is  after- 
wards cancelled  by  the  final  Judgment  of  a 
court  of  competent  Jurisdiction,  the  statute 
of  limitations  does  not  begin  to  run  In 
fiiTor  of  the  grantor  on  the  warranty  of 
title  nntn  after  the  date  of  such  Judgment. 
Rennle  v.  Gibson,  75  Okla.  282.  188  Pac. 
483. 

1 15.  Covaumt  of  wunnty. 
S 16.   Bresdi  in  generaL 

See  S  3. 

Herron  v.  Harbour,  75  Okla.  127.  182 
Pac.  243. 

(1916)  While  It  Is  true  that  If,  prior  to 
eviction,  a  grantor  of  land,  with  covenant 
of  warranty,  purcbasea  an  ontstandii^  title, 
it  inures  to  tbe  beaeflt  of  the  grantee,  and 
operates  as  a  dtscbai^  of  the  warranty; 
but  where  the  purchase  of  a  paramount 
title  is  made  by  tbe  grantor  after  eviction 
of  the  grantee,  tbe  grantor  can  not  compel 
tbe  grantee  to  accept  such  after-acquired 
title  in  satisfaction  of  the  covenant  of  wor- 
ranty,  nor  in  mitigation  of  damages  for 
the  breach  thereof. 

Jones  T.  Oallagber,  54  OkU.  611,  154 
Pac.  662. 


S17.   Eviction. 

(1016)  If  a  grantor  assumes  to  convey 
with  full  covenants  of  warranty  onoccnpted 
lands  to  which  be  has  no  title,  there  is  at 
once  a  constructive  eviction  of  the  grantee 
which  entitled  hlra  to  the  same  remedies 
that  he  would  be  entitled  to  bad  he  been 
turned  out  of  tlie  actual  possession  of  tbe 
land  by  legal  process,  and  if  In  aucb  case 
the  grantor  subsequently  obtains  a  good  title, 
while  he  will  be  estopped  to  deny  tbe  title 
of  tbe  grantee,  yet  be  can  not  compel  the 
latter,  after  bis  eviction  by  title  paramount, 
to  accept  such  after-acquired  title  in  satla- 
faction  of  the  covenants  in  hie  deed,  nor 
la  mltii^tlon.  of  damages  for  the  breach 
thereof. 

Jones  v.  OaUagher,  54  Okla.  (HI,  164 
Pac.  552. 


III.   ACTIONS  FOR  BREACH. 
9  18.  Pleading. 

5  19.   Declaration,  complaint,  or  pelldon. 

(1911)  In  an  action  for  the  breach  of  tbe 
covenant  of  seisin  and  good  right  to  con- 
vey, an  eviction  need  not  be  allied;  but 
it  is  sufficient  in  charging  a  breach  to  nega- 
tive tbe  words  of  the  covenant  generally. 
Fiiller  v.  Davis.  30  Okla.  66,  IIS  Pac. 
882. 

(1920)  Kecord  examined,  and  held,  that 
the  trial  court  erred  in  sastaining  a  de- 
murrer to  the  i^intUTa  amoided  petition. 
The  Judgm^  la  reversed,  and  the  canae  re- 
manded, wltU  directions. 

Scbanbacher  v.  Payne,  70  Okla.  101,  91 
Pac.  173. 
9  20.  Evidenee. 

§  21.  —Judgment  ai  evidence  of  psnmoant 
title  or  ri||it 

(1910)  In  an  action  where  there  Is  a 
recovery  of  land,  or  any  Interest  therein,  ad- 
verse to  any  warranty  deed  thereto,  and 
where  tbe  grantor  was  a  pttrty  to  the  ac- 
tion, the  record  of  such  Judgment  is  con- 
clusive evidence  of  tbe  paramount  title  of 
the  adverse  claimant. 

Rennie  v.  Gibson,  75  Okla.  282,  183  Pac. 
483. 

(1919)  In  an  action  to  recover  land  on 
the  breach  of  warranty  of  title  where  the 
Judgment  is  that  grantor  never  bad  title  and 
that  the  deed  be  cancelled,  either  party  has 
tbe  right  to  api>eal  and  when  neither  appeal 
the  Judgment  becomes  final. 

Itennie  v.  Gibson.  75  Okln.  282,  183  Pac. 
483. 

}22.  Damages. 

B  23.   Corensnt  U  wuranty. 

See  S  12. 

Arnold  v.  Joines,  50  Okla.  4,  150  Pac. 
ISO. 

(1917)  Ujwn  breach  of  a  covenant  of 
warranty.  It  whs  error  to  allow  and  assess 
as  damages  the  following  Items:  Tbe  sum 
of  ^,199.36  and  Interest  thereon  from  Sep- 
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tember  1,  1908,  amounting  In  the  aggregato 
to  f4,171.8S  for  improTements  placed  on  the 
real  estate  after  the  plaintiff  purchased  the 
same  from  the  defendant  and  before  he  was 
dispossessed.  The  sum  of  f600,  paid  by  the 
plRlntiff  for  insurance  upon  the  property, 
together  with  Interest  thereon;  the  sum  of 
tl65.4B,  .together  with  interest  thereon  al- 
lowed for  taxes  paid  by  the  plaintiff  while 
in  possession  of  the  property,  the  sum  of 
$360,  allowed  by  the  court  as  money  necet^ 
mOy  paid  ont  ftud  expoided  In  counsers 
fees  and  other  expenaes  In  defending  hla 
poasesalon;  the  Boin  of  $2,078»  allowed  as 
Interert  upon  tlie  price  paid  to  the  grantor 
for  the  time  during  which  Ihe  grantee  de- 
rived no  benefit  from  the  property. 

Rubey  t.  Irlck.  63  OUa.  137,  163  Pat-. 
614. 

(1017)  The  measure  of  damages  for 
breach  of  a  covenant  of  warranty,  is  gov- 
erned by  S  2856,  Rev.  Laws  1910,  which 
provides:  "The  detriment  caused  by  the 
breach  of  a  covenant  of  seisin,  of  right  t  ) 
convey,  of  warranty,  or  of  quiet  enjoymMit. 
in  a  grant  of  an  estate  in  real  property,  li 
deemed  to  be:  First,  the  price  paid  to  the 
grantor,  or,  if  the  breach  is  partial  only, 
snch  proportion  of  the  price  as  the  value  of 
the  property  affected  by  the  breach  bore,  at 
the  time  of  the  griint,  to  the  value  of  the 
whole  property;  second,  Interest  thereon  for 
the  time  during  which  the  grantee  derive  I 
no  benefit  from  the  property,  not  excee<lin-- 
six  years;  and,  third,  any  expenses  properly 
Incnrred  by  the  covenantee  in  def^dlng  hi^ 
poasesslon.'' 

Rnbey  t.  Irlck,  68  Okla.  137,  163  Par. 
514. 

I  24.   Cost!  and  e^mues  of  litigation. 

(1&19)  The  grantee  in  an  aqtlou  for 
breach  of  a  covenant  of  warranty  contalneti 
In  a  deed  executed  and  delivered  In  in05  for 
certain  lands  in  that  part  of  Oklahoma' then 
known  as  Indian  Territory  can  recover  costs 
and  necessary  expense?,  Including  reasonable 
attom^'s  feea  Incurred  In  a  bona  fide  de- 
fense, or  assertion  of  his  title,  thotigh  there 
was  no  express  agreemoit  by  the  grantor 
in  addltlmi  to  bla  covenant  to  pay  snch  ex- 
penses. 

R^inie  V.  Gibson.  TO  Okla.  282.  IBS 
Pac  488. 


S2S.  TrisL 

S  26.   Instmctiou. 

(1916)  Instructions  in  action  for  breach 
of  covenant,  complained  of  by  plaintiff  In 
error  as  conflicting,  carefully  examined,  and 
found  not  to  be  in  conlliot  with  another 
instruction  given  by  the  court 

Stonebaker  v.  Ault,  69  Okla.  188,  158 
Pac.  570. 

COWS. 

Exemption,  see  Exemptions^  f  8> 

CREDIBILITY. 

Of  witnesses,  see  Witnesses,  S&  104-164. 
Persons  making  affidavits  for  cOuiAige  of 
venne,  see  Criminal  Law,  I  76. 

CREDIT. 

Foreclosure  sales  of  chattels  on  credH,  see 

Chattel  Mortgages,  §  140. 
Misrepresentation  as  to,  see  Fraud,  S  12. 
Procuring  goods  on  credit  as  larceny,  see 

Larceny,  {  11. 

CREDITORS. 

See  Accord  and  Satisfaction;  Assignments 
for  Benefit  of  Creditors ;  Attacbmoit; 
Bankruptcy;  Compositions  with  Creditors; 
Compromise  and  Settlement;  Creditors' 
Suit ;  Execution ;  Exemptions ;  Fraudu- 
lent Conveyances ;  Garnishment ;  Home- 
stead; Marshaling  Assets  and  Securities; 
Novation ;  Payment ;  Release. 

Claim  for  tort,  see  Fraudulent  Conveyances, 
S  70. 

Interest  on  default  or  delay  in  payment  of 

obligation,  see  Interest. 
Preference  of,  see  Attachment,  S  13. 
Remedies  against  guarantor,  see  Guaranty, 

S$  17,  19. 

Remedies  against  surety,  see  Principal  and 
Surety,  {$  47-60. 

Rfcht  as  to  chattd  mortgage  by  debtor,  see 
Chattel  Mortgages;  H  84^6. 

Rights  and  ranedles  of  creditors  of  insolvoit 
estates  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Rights  and  remedies  of  surety,  see  Princi- 
pal and  Surety.  $S  63-66. 

Subrogation  to  rights  of  creditor,  see  Snb* 
rogation. 
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CREDITORS'  SUIT. 

This  topic  INCLUDES  actions  to  enforce  Judgments  and  other  geuemi  liens  against 
property  of  d^tors  which  Is  not  subject  to  levy  and  sale  under  execution;  grounds 
ot  such  actions  and  defenses  thereto;  and  iwoperty  subject  to  such  suit 

It  EXCLUDES  actions  to  set  aside  conveyances  fraudulent  as  to  creditors  (lYand- 
nlent  CouT^ances) ;  proceedings  supplementary  to  execution  (Execution). 

AneUysis. 

§  1.    Property  or  rights  which  may  be  subjected. 

12.    Conditions  precedent. 

§  3.   Execution  and  return. 

§  4.  Defenses. 

5.  Limitations  and  laches, 

6.  Discovery. 

7.  Bill,  complaint  or  petition. 
Cross-References. 


Bill  of  discovery,  see  Trusts^  I  88. 

limitation  of  action,  see  Limitation  of  Ac- 
tions. S  35. 

Proceedings  supplementary  to  execution,  see 
BXecutiiHi,  I  57. 


Itemedies  in  casQS  of  assignments,  see  Assign- 
ments for  Benefit  of  Creditors,  H  61-73. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  Fraudulent  Conveyantts,  il  72104. 


5 1.  Proper^  or  ri^its  which  may  be  sob- 

Jwted. 

(1809)  A  lease  of  lands  in  the  Indian 
country  of  defendant  may  be  seized  and  put 
in  the  hands  of  a  receiver  to  satisfy  plain- 
tifTa  claim,  under  Mansf.  Dig.,  I  3002  (Ind. 
Ter.  Ann.  Stat  1899,  I  2117),  providing  that 
every  unexpired  lease  of  land  shall  be  sub- 
ject to  execution  and  sale,  and  1  3374 
(9  2308),  making  all  conveyances  or  assign- 
ments in  fraud  of  creditors  void,  since  said 
lease  was  not  exempt  from  sucb  procedure 
under  Act  Cong.  Hay  2,  1890,  ch.  182,  26 
Stat  81  (Ind.  Ter.  Ann.  Stat  1809,'  p.  7), 
providing  that  Improvements  on  Indian  lands 
shall  not  be  subject  to  attachment,  execution, 
or  receivership,  except  to  satisfy  Judgments 
rendered  against  adopted  Indian  citlz^is,  or 
persons  residing  in  the  Indian  country  and 
not  citizens  thereof. 

Daugherty  v.  Bogy,  3  Ind.  Ter.  107,  B8 
S.  W.  542. 

(1912)  Where  a  person  transfers  the  legal 
title  to  corporate  stocks,  reserving  the 
equitable  ownership  in  himself,  the  stock  is 
subject  to  the  payment  of  a  debt  incurred 
by  him  subsequent  to  the  transfer  of  the 
1^1  title,  and  can  be  reached  by  a  holder 
of  sucb  debt  to  whom  the  original  creditor 
assigned  it 

Car^  V.  WInslovr,  30  Okla.  780,  122  Pac. 
174^ 

52.  Conditions  ^ecedflot. 

53.   Execution  and  retiini. 

(1916)  By  the  laws  of  Arkansas  in  force 
in  the  Indian  Territory  prior  to  statehood, 
suit  by  a  creditor  in  aid  of  execution  would 
not  lie  until  the  claim  was  reduced  to  Judg- 


ment, and  an  execution  Issued  and  returned 
nulla  bona. 

Indian  Land  &  Trust  Co.  v.  Ow»,  63 
Okla.  127,  liS2  Fac.  81& 

§  4.  Dflfenieg. 

(1901)  A  peUtlon  alleging  Judgment 
against  certain  defendants^  unsatisfied  in 
part,  and  that  certain  of  the  defendants 
Imve  sold  property  to  other  defendants  in 
fraud  of  plaintiff's  rights,  and  asking  for  an 
accounting,  and  that  the  proceeds  of  the  sale 
lie  apidled  to  the  Judgment  19  a  creditor's 
hill,  dependent  upon  the  existence  of  the 
judgment,  and  where,  [)ending  such  action, 
it  becomes  dormant  the  action  must  fail. 
Miller  V.  Melone,  11  Okla.  241,  67  Pac. 
470. 

S  5.  LimitaliottB  and  laches. 

(I&i6)  Record  examined,  and  held,  that 
what  delay  there  was  was  not  the  result  of 

Inexcusable  neglect  on  the  part  of  the  plain- 
tiff, but  WHS  In  spite  of  his  diligent  efforts 
to  reduce  his  claims  to  Judgment,  In  order 
to  be  able  to  proceed  in  equity  to  collect  his 
^lebt.  Held,  further,  that  as  the  non-action 
of  the  plaintiff  did  not  operate  to  damage 
the  defendants,  or  to  Induce  them  to  chai^ 
their  position,  no  estoppel  arises  by- mere 
lapse  of  time. 

Indian  Land  &  Trust  Go.  v.  Ow&i,  63 
Okla.  127,  162  Pac.  818. 

S  6.  Discovery. 

(1916)  Under  the  statute,  as  well  as  the 
well  settled  principles  of  equity  Jurisdiction, 
when  a  Judgment  debtor  has  no  personal  or 
real  property  subject  to  levy  on  execution 
HUffident  to  satisfy  the  Judgment  any  eqult- 


Digitized  by  Google 


17 


CBEDITOREP  SUIT— ORIH.  CT.  OF  APPBAUL       [20kla.Dlg.]  74 


able  interest  which  he  may  have  in  real 
estate,  or  In  any  money,  contracts,  choses  in 
action  due  or  to  become  due  to  him,  or  any 
money,  goods,  or  effects  which  he  may  hav« 
in  the  possession  of  any  person,  body  politic 
or  corporate,  stiall  be  subject  to  the  peym«it 
of  racb  judgment  by  action  in  the  nature  of 
a  bill  of  discovery  In  aid  of  execution. 

Indian  Land  &  Trust  Co.  t.  Owen.  68 
Okla.  127,  102  Fac.  81& 

f  7.   Bill,  complaint  or  petition. 

(1908)  Where  an  attachment  is  levied  on 
real  estate  as  the  property  of  a  non-resident 
defendant,  although  title  to  the  same  stands 
in  the  name  of  another,  the  attaching  credi- 
tor acquires  a  lien  on  any  interest  the  debtor 
may  have  in  such  land,  which  be  may  en- 
force after  judgment  in  a  suit  In  the  nature 
of  a  creditor's  bill,  and  in  such  a  case  the 
petition  need  not  arer  execution  Issued  and 
rendered  nolla  bona,  it  being  sufficient  to 
aver  the  lack  of  other  available  assets. 

Zlslu  T.  Zlska,  20  Okla.  634.  90  Pac. 
251 

CREEK  INDIANS. 
See  Indiana. 

Birth  certificate,  see  Indians,  S  11. 
Conclusiveness  of  enrollment  records,  see  In- 
dians, f  U. 
Right  to  levy  on  allotment,  see  Indians,  S  18. 

CRIMINAL  ACTION. 

Authority  of  attorn^  general  to  an>ear  as 
prosecutor,  see  Attorney  Goieral.  I  S. 


CRIMINAL  CONTEBfPT. 

See  Contempt,  I  28. 


CRIMINAL  COURT  OF  APPEALS. 

Act  creating  not  unconstltatlonal,  see  Crimi- 
nal Law,  I  sod. 

Arollcatlon  for  admission  to  bail,  see  Bail, 
f  11. 

Authority  to  modify  and  reduce  sentence, 
see  Criminal  law,  I  732. 

Authority  to  reduce  death  penalty  to  life 
imprisonment,  see  Criminal  Law.  S  731. 

Authority  to  rererse  a  judgment  of  convic- 
tion, see  Criminal  Law,  H  707,  734. 

Courideratttm  of  appeal  of  ftagltiTe  from 
Justice,  see  Criminal  Law.  I  681. 


Constitutionality  of  ball  provision,  see  Ball, 

I  9. 

IMscharge  of  accused  for  delay  In  proceed- 
ing, see  Handamua,  I  32. 

Excessive  ball  fixed  by  maglttrate,  aee  Ball, 
i  ID. 

Exclusive  jurisdiction  of  criminal  caws,  see 

Criminal  Law,  I  696. 
Failure  of  amwllant  to  file  brltf,  etc^  see 

Criminal  Law,  I  7S0. 
Failure  to  comply  with  either  method  of 

taking  an  appeal,  see  Criminal  Law,  i  686. 
Improper  argument  of  county  attorney,  see 

Criminal  Law,  S  672. 
Issuance  of  writ  of  prohibition,  see  ProhlU- 

tlon,  S  6. 

Jurisdiction  in  habeas  corpus,  see  Habeas 
Corpus,  I  20. 

Jurisdiction — Judgment  in  transcript  of  rec* 
ord,  see  Criminal  Law,  {  648. 

Jurisdiction  of,  see  Bastards,  S  11. 

Jurisdiction  of— Notice  of  appeal,  see  Crimi- 
nal Idw,  I  642. 

Jurisdiction  to  issue  writ  of  mandamus,  see 
Mandamus,  t  69. 

Jurisdiction  to  review  Judgment  on  mtsde* 

.   meanor,  see  Criminal  Law,  S  647. 

Modification  of  Judgment,  see  Criminal  Law. 
i  731. 

No  jurisdiction  to  review  civil  contempt  pro- 
ceedings, see  Contempt,  i  28. 

Power  to  enforce  obedience  to  order  by  con- 
ten]s>t  proceedings,  see  Contempt,  S  16. 

Power  to  grant  mandamus,  see  Mandamus, 
S  24. 

Power  to  issue  writ  of  prohibition,  see  Pro- 
hibition, S  3. 

Power  to  modify  judgment,  see  Criminal 
Law.  11  731.  732. 

Power  to  reduce  sentence,  see  Criminal  Law, 
i  731. 

Presumption  as  to  proof  of  Information,  see 

Criminal  Law,  1  694. 
Record  must  show  final  judgment  to  give 

jurisdiction,  see  Criminal  Law,  i  648. 
Review  of  criminal  omtempt,  see  Contempt, 

8  28. 

Right  to  modify  Judgment  and  sentence  by 
reducing  sentence,  see  Criminal  Law,  S  781. 

Substantial  evidence  required  to  saivort  ver- 
dict, see  Homicide.  8  141. 

Timely  service  of  notice  to  clerk  and  county 
attorney,  see  Criminal  Law.  I  641. 

Usurping  functions  of  Jnry,  see  Criminal 
Law,  I  707. 

When  appeal  taken  in  felony  cases,  see  CMm- 
nal  Law,  1  684. 
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CRIMINAL  LAW. 

This  topic  INCLUDES  Ttolations  of  law  punishable  as  offensea  against  the  pabUe; 
the  nature  and  elemoits  of  crime  In  general;  the  capacity  to  commit  crime;  and  nature 
and  extott  of  respcniBlbllltr  therefor  In  genoal  and  reownstblli^  of  parties  as  princi* 
pals,  aiders,  or  accessorlM;  Jnrisdictlon;  time  for  prosecution;  preliminary  examination 
and  matters  prior  to  the  trial  iwoper ;  criminal  iwoeedore,  the  trial  and  Its  indduits, 
and  results;  motions  for  new  trial;  motions  In  arrest  of  Jndgmnt;  Judgment  or  sen- 
tence  of  final  commitment. 

It  EXCLUDES  arrest  and  bail  (Arrest;  Bail);  extradition  of  fugitives  (Extradi- 
tion) ;  prosecuting  attorneys  (ProBecuting  attorneys) ;  grand  juries  and  their  inquisitions 
(Grand  Jury)  ;  finding  and  requisites  of  indictments  (Indictment  and  Information) ;  gnar- 
antar  (rf  trial  by  Jury  (Jury)  ;  disabilities  and  regulations  of  conricts  (Convicts)  ;  pro- 
ceedings for  discharge  from  Ingjrisonment  by  habeas  corpus  (Habeas  Corpus) ;  venue  of 
offoise  (Venue) ;  and  nature,  elements  and  degree^  grounds  of  defense,  prosecution,  and 
punishment  of  particular  classes  of  oflTenses  j)eciillar  to  particular  classes  of  persona  or 
personal  rations  or  occiQAtlons,  or  Incident  to  particular  speclM  of  iwoperty  or  kind  of 
transactions  (see  specific  heads). 

L   Nature  and  Elements  of  Crime  and  Defenses  in  General. 

§  1.  Nature  o£  crime  in  general 

§  2.  Power  to  define  and  punish  crime. 

§  3.   State. 

§  4.   Territories. 

§  5.  Application  and  operation  of  common  law. 

§  6.   Adoption  and  abrogation. 

§  7.   Effect  as  to  construction  of  statutes. 

I  8.  Statutory  pro^sions. 

§  9.   Creation  and  definition  of  offenses. 

§  10.   Repeal. 

§  11.   Offenses  against  United  States  and  state  or  territory. 

§  12.  Criminal  intent  and  malice. 

§  13.   In  general. 

§  14.   Presumption  from  unlawful  act. 

15.  Criminal  act  or  omission. 

16.  Felonies  and  misdemeanors. 
§  17.  Ignorance  or  mistake  of  fact. 
§  18.  Entrapment. 

§  19.  Reparation. 

I  20.  Immunity  to  one  furnishing  information  or  evidence. 

I  21.  Attempts. 

n.    Capacity  to  Commit  and  Responsibility  for  Oime. 

§  22.  Insanity. 

23.   In  general. 

24.   Irresistible  impulse. 

§  25.  Drunkenness. 

§  26.   In  general. 

I  27.   Involuntary  intoxication. 

§  28.  ——  Deliritmi  tremens  or  insanity  resulting  from  drunkenness. 

§  29.  Persons  acting  under  authority  or  direction  of  outers. 

m.    Parties  to  Offenses. 

§  30.  Principals,  aiders,  abettors,  and  accomplices  in  general, 

g  31.  Constitutional  and  statutory  provisions. 

§  32.  Principals  in  first  d^ee. 

§  33,   Commission  of  offense  hy  innocent  agent. 

§  34.  Prindpals  in  second  degree. 

I  35.  Accessories  before  the  nict. 
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I  36.   Absence. 

37.  —  Incitement  to  offense. 

38.  Accessories  after  the  fact. 

Jnrisdictifm. 

§  39.  Nature  and  scope  of  criminal  jurisdiction. 

§  40.  Constitutional  and  statutory  provisions. 

§  41.  Courts  invested  with  criminal  jurisdiction. 

§  42.   In  general. 

§  43.   Limited  or  inferior  jurisdiction. 

§  44.   United  States  courts, 

§  45.  Jurisdiction  of  justice  of  the  peace,  police  justices,  and  other 
officers. 

§  46.  Jurisdiction  of  offense. 

§  47.   In  general. 

§  48.   Nature  or  grade  of  offense. 

§  49.   Offenses  against  United  States  and  state  or  territory. 

§  50.   Locality  of  offense. 

§  51.  Jurisdiction  of  the  person. 

§  52.  Mode  of  acquiring  jurisdiction. 

§  53.  Exercise  of  jurisdiction  in  general. 

§  54.  Transfer  of  causes.  . 

§  55.  Loss  or  divestiture  of  jurisdiction. 

§  56.  Jurisdiction  to  be  shown  try  record. 

§  57,  Presumptions  as  to  jurisdiction. 

I  58.  Waiver  of  objections. 

.  Venue. 

(A)  Place  op  Bringing  Prosecution. 
§  59.  Nature  and  necessity  of  venue  in  prosecution. 
§  60.  Constitutional  and  statutory  provisions. 
§  61.  Locality  of  offense  in  general. 

§  €2.  O^enses  committed  partly  in  one  county  and  partly  in  another. 

§  63.  Offenses  against  United  States. 

(B)  Change  of  Venue. 
§  64.  Power  and  duty  of  court  in  general. 
§  65.  Constitutional  and  statutory  provisions. 
§  66.  Right  of  prosecution  to  change. 
§  67.  Right  of  accused  to  change. 
§  68.  Discretion  of  court. 
§  69.  Successive  ai^licaticms. 
§  70.  Grounds  for  chanjge. 

§  71.   Disqualification  or  prejudice  of  judge. 

§  72.   Local  prejudice. 

§  73.  Application. 

§  74.   Time  for  making. 

§  75.   Notice. 

I  76.   Affidavits  and  other  proofs. 

■§  77.   Determination. 

§  78.  Transmission  of  record  or  transcript. 

§  79.  Jurisdiction  and  proceedings  after  change. 

§  80.  Jurisdiction  and  proceedii^  after  refusal. 

VL   Linutation  <^  Prosecntioiu. 

§  81.  Constitutional  and  statutory  provisions. 

I  82.  Liniitati<»is  aj^licaUe. 
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§  83.  Commencement  of  period  of  limitations. 

§  84.  Exceptions  and  suspension. 

§  85.   Fugitives  from  justice. 

§  86.  Commencement  of  prosecution. 

§  87.   Continuance  or  delay  in  prosecution. 


VII.  Former  Jeopardy. 

§  88.  Constitutional  and  statutory  provisions. 

§  89.  Offenses  or  proceedings  as  to  which  former  jeopardy  is  a  defense. 

^  90.  Elements  of  former  jeopardy. 

§  91.   In  general. 

§  92.   Character  and  constitution  of  court. 

§  93.   Nature  and  validity  of  prosecution  in  general. 

§  94.   Fraudulent  or  collusive  prosecution. 

§  95.  Time  or  stage  of  prosecution  at  which  jeopardy  attaches. 

§  96.  Effect  of  proceedings  before  jeopardy  attaches. 

§  97.   Motion,  demurrer,  or  plea  in  abatement. 

98.   Nolle  prosequi  or  discontinuance. 

99.  Plea  of  guilty. 

§  100.  Discharge  of  jury  without  verdict.  • 

§  101.   In  general. 

§  102.   Consent  or  fault  of  accused. 

§  103.   Necessity  for  discharge. 

§  104.   Failure  of  jurors  to  agree. 

§  105.  Acquittal. 

§  106.  Verdict  set  aside  or  judgment  arrested. 

§107.   New  trial. 

§  105.  Judgment  reversed. 

§  109.   New  trial. 

§110.  Resentence  after  discharge  on  habeas  corpus  because  of  ill^^I 
sentence. 

§111.  Conviction  of  lower  as  acquittal  of  higher  grade  or  d^ee  of 

offense  charged. 

§  112.  Identity  of  offenses. 

113.   In  general. 

114.   Sufficiency  of  facts  charged  in  second  [nvsecution  to  sustain 

former  prosecution. 

§115.   Periods  covered  by  prosecutions. 

116.   Different  offenses  in  same  act  or  transaction. 

117.   Offenses  against  different  sovereignties  in  same  act  or  trans- 
action. 

§118.   Particular  classes  of  offenses. 

§119.  Waiver  of  objections. 

VIIL   Preliminary  Complaint,  Affidavit,  Warrant,  Examination,  Commitment 

and  Summary  Trial. 

§  120.  Constitutional  and  statutory  provisions. 

§  121,  Jurisdiction  of  preliminary  proceedings. 

§  122.  Preliminary  complaint  or  affidavit. 

§  123.   Requisites  and  sufficiency. 

§  124.   Examination  of  witnesses  and  evidence. 

§  125.   Defects  and  objections. 

§  126.  Preliminary  warrant  or  other  process. 

§  127.   Issuance. 

S  128.   Requisites  and  sufficiency. 

§  129.  Removal  of  accused  to  other  county  or  district  for  ex^tmination. 

§  130.  Necessity  and  requisites  of  preliminary  examination. 

§  131.   Nature  and  necessity. 
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§  132.   Waiver  of  examination. 

1 133.  Conduct  of  preliminary  examination. 

1 134.   In  general. 

§  135.   Reduction  of  proceedings  to  writing. 

§  136.  Weight  and  sufficiency  of  evidence  on  preliminary  examination. 

§  137.  Holding  accused  to  answer. 

§  138.  Commitment  of  accused. 

§  139.  Record  and  certificate  or  return  of  preliminary  examination. 

§  140.  Objections  and  exceptions  in  prelimmary  proceedii^. 

§  141.  Summary  trial  and  conviction. 

§  142.   Removal  of  case  to  grand  jury. 

§  143.   Appeal  and  trial  de  novo. 

IX.  Arraignment  and  Pleas,  and  Nolle  Prosequi  or  Discontinuance. 

1 144.  Necessity  of  arraignment  and  {dea. 

§  145.  Waiver  of  arraignment  and  ^ea. 

§  146.  Bench  warrant  or  other  process  after  indictment, 

§  147.  Requisites  and  sufficiency  of  arraignment. 

§  148.  Time  to  plead  in  general.  ^ 

§  149.  Refusal  or  failure  to  plead. 

§  150.  Pleas  in  general. 

§  151.   Several  pleas. 

§152.  Plea  of  guilty. 

1 153.   In  general. 

154.   Wiflidrawal. 

155.  Pleas  in  abatement. 

§  156.   Nature  and  necessity. 

1 157.   Time  and  order  of  pleading. 

§  158.   Evidence, 

§  159.  Special  pleas  in  bar  in  general. 

§  160.  Plea  of  former  jeopar<^  or  former  acquittal  or  ccmviction. 

1 161.   Nature  and  necessity. 

§  162.   Requisites  and  suffideniy. 

§163.   Evidence. 

§  164.   Trial  and  determination. 

§  165.  Plea  of  pardon. 

1 166.  Plea  of  not  guilty. 

1 167.   In  general. 

1 168.   Withdrawal  of  plea. 

§  169.  Nolle  prosequi. 

§  170.  Discontinuance. 

X.  Evidence. 

(A)    Judicial  Notice,  Presumptions,  and  Burmn  of  Pboop. 

§  171.  Judicial  notice. 

172.  Presumptions. 

173.   Innocence. 

§174.   Character. 

1 175.   Intent 

§  176.   ■  Continuance  of  fact. 

§  177.   Failure  to  testify  or  call  witness. 

§  178.   Judicial  proceecui^s. 

§  179.   Official  acts. 

§  180.   Particular  facts. 

§  181.  Burden  of  proof. 

182.   Extent  of  burden  on  prosecution. 

183.   Matters  excepted  in  statute  defining  offense. 

§  184.   Matters  of  defense  and  rebuttal  in  general.  ^ 
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§  185.   Insanity. 

§186.   Alibi. 

§  187.   Particular  facts. 

(B)  Facts  in  Issue  and  Relevant  to  Issues,  and  Res  Gestae. 
§  188.  Relevancy  in  general. 

§  189.  Motive  or  absence  of  motive. 

§  190.  Preparations  and  precediiu;  circumstances. 

§  191.  Nature  of  criminal  act  ana  attendant  circumstances. 

§  192.  Subsequent  incriminating  or  exculpatory  circumstances. 

§  193.  Subsequent  condition  or  conduct  of  accused. 

§  194.  Insanity. 

§  195.  Incriminating  others. 

§  196.  Matters  explanatory  of  facts  in  evidence  or  of  inferences  tiiere- 

from. 

§  197.  Res  gestae. 

§  198.   Relation  to  offense  in  general. 

§  15*9.   Acts  and  statements  of  accused. 

§  200.   Other  offenses  part  of  same  transaction. 

201.   Acts  and  statements  of  person  injured. 

202.   Acts  and  statements  of  third  persons. 

(C)  Other  Offenses  and  Character  of  Accused. 

203.  Other  offenses  as  evidence  of  offense  charged  in  general. 

204.  Acts  showing  knowledge,  ' 
{S  205.  Acts  showing  intent  or  malice  or  motive. 

§  206.  Acts  part  of  series  showing  system  or  habit. 

§  207.  Proof  and  effect  of  other  offenses. 

§  206.  Character  or  reputation  of  accused. 

§  209.   As  evidence  of  offense  charged  in  general. 

§  210.   Good  character  as  evidence  for  defense. 

§  211.   Rebuttal  of  evidence  of  good  character. 

§  212.   General  reputation. 

§  213.   Weig^it  and  effect  of  evidence. 

(D)  Materiauty  and  Competency  in  General. 

§214.  Importance  of  certainty  of  evidence. 

§  215.  Competency  in  general. 

§  216.  Experiments. 

§  217.  Testimony  as  to  intent  or  motive. 

§  218.  Excuse  for  failure  of  accused  to  testify. 

§  219.  Compelling  accused  to  criminate  himself. 

§  220.  Evidence  wrongfully  obtained  in  general. 

§  221.  Evidence  admissible  1^  reason  of  adnussion  of  similar  evidence  of 
adverse  party. 

(E)  Best  and  Secondary  and  Demonstrative  Evidence. 

§  222.  Record  or  other  writing  as  best  evidence. 

§  223.   In  general. 

§  224.  Preliminaries  to  admission  of  secondary  evidence. 

S  225.  Character  of  secondary  evidence. 

§  226.  Demonstrative  evidence.  ' 

(F)  Admissions,  Declar.\tions,  and  Hearsay. 

§  227.  Admissions  by  accused. 

§  228.   In  general. 

§  229.   Acquiescence  or  silence. 

§  230.   Negotiations  for  compromise. 

§231.   Proof  and  effect  r-     -  r  - 

§232.  Declarations  by  accused.  ^      ^  J        f ' ,  .  ^ 
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§  233.   In  general. 

§  234.  — —  Self-serving  declarations, 

§  235.  Declarations  by  person  injured. 

§  236.  Declarations  by  third  persons.  • 

§  237.  Hearsay  in  general. 

§  238.   Evidence  founded  on  hearsay. 

(G)  Acts  and  Declarations  of  Conspirators  and  Codefendants. 

§  239.  Grounds  of  admissibility  in  general. 

§  240.  Furtherance  or  execution  of  common  purpose. 

§241.  After  accomplishment  of  object. 

§  242.  Statements  as  to  past  acts  or  transactions. 

243.  Self-serving  acts  or  declarations. 

244.  Preliminary  evidence  as  to  conspiracy  or  common  purpose. 

(H)  Documentary  Evidence  and  Exclusion  of  Parol  Evidence  Thereby. 

§  245.  Public  or  official  acts,  proceedings,  records,  and  certificates. 

§  246.  Exemplifications,  transcripts,  and  certified  copies. 

§  247.  Private  writings  and  publications. 

§  24S.   Books  and  entries  therein. 

§  249.   ■  Photographs. 

§  250.   Historical  and  scientific  books. 

§  251.  Authentication  of  documents. 

(I)  Opinion  Evidence. 

§  252.  Conclusions  and  matters  of  o^nion  or  facts. 

§  253.  Witnesses  in  general. 

§  254.   Special  knowledge  as  to  subject-matter. 

§  255.   ■  Personal  identity  and  characteristics. 

§  256.   Mental  condition  or  capacity. 

§  257.   Intoxication. 

§  258.   Nature,  condition,  relation,  and  identity  of  objects. 

§259.   Value. 

§  260.   Facts  forming  basis  of  opinion. 

§  261.  Subjects  of  expert  testimony. 

§  262.   Matters  of  common  knowledge  or  observation. 

1 263.   Matters  involving  scientific  or  other  special  knowledge  iir 

general. 

§  264.   Nature,  condition,  and  relation  of  objects. 

265.   Cause  and  effect. 

266.  Competency  of  experts. 

§  267.   Knowledge,  experience,  and  skill  in  general. 

§  268.   Determination  of  question  of  competency. 

§  269.  Examination  of  experts. 

§  270.   In  general. 

§271.   Hypothetical  questions  and  answers. 

§  272.   Facts  forming  basis  of  opinion. 

§  273.  Effect  of  opinion  evidence. 

§  274.  —  Experts. 

(J)    Testimony  of  Accomplices  and  Codefendants. 

§  275.  Accomplices  within  rules  of  evidence. 

§  276.  Evidence  to  show  witness  to  be  accomplice. 

§  277.  ~  Admissibility  and  effect  of  testimony  of  accomplices. 

§  278.  Corroboration  of  accomplice. 

§  279.   Necessity. 

§  280.   Sufficiency. 

§  281.  Abstract  instructions  in  general. 

§  282.  Nature  and  sufficiency  as  admissions  of  guilt 
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(K)  Confessions. 

§  283.  Admissibility  in  general. 

§  284.  Caution. 

§  285.  Voluntary  character  in  general. 

§  286.  Promises  or  o&er  inducements. 

§  287.  Threats  and  fear. 

§  288.  Co-defendants. 

§  289.  Preliminary  evidence  as  to  voluntary  character. 

§  290.  Determination  of  question  of  admissibility. 

§  291.  Corroboration. 

§  292.   In  general. 

§293.   Corpus  delicti. 

(L)   EviMNCE  AT  Preliminary  Examination  or  at  Former  Trial. 

§  294.  Admissibility  in  ^neral. 

§  295.  Grounds  for  admission  of  former  testimony. 

§  296.   In  general. 

§  297.   Death  or  disability  of  witness. 

g  298.  Absence  of  witness. 

§  299.   Opportunity  for  cross-examination. 

§  300.  Method  of  proof. 

(M)    Weight  and  Sufficiency. 

§  301.  Weight  and  conclusiveness  in  general. 

§  302.  Circumstantial  evidence. 

§  303.  Credibility  of  witnesses  in  general. 

§  304.  Testimony  or  statement  of  accused. 

§305.  Uncontroverted  evidence. 

§  306.  Degree  of  proof  in  general. 

§  307.  Reasonable  doubt 

§  308.  Sufficiency  to  support  conviction  in  general. 

§  309.  Corpus  delicti. 

§310.  Place  of  commission  of  offense  and  venue. 

§311.  Elements  of  offenses  in  general. 

§312.  Defenses  in  general. 

§313.  Insanity  or  other  incapacity. 

§  314.  Grade  or  degree  of  offense. 

§315.  Alibi. 

XI.    Time  of  Trial  and  Continuance. 

§  316.  Right  to  speedy  trial  in  general. 

§317.  Constitutional  and  statutory  provisions. 

8318.  Time  for  trial. 

§  319.  Discharge  of  accused  for  delay. 

§  320.  Time  for  preparation  of  defense. 

§321.  Power  and  duty  of  court  as  to  continuance. 

§  322.  Right  of  accused  to  continuance. 

§  323.   In  general. 

§  324.  Discretion  of  court 

§  325.  Grounds  for  continuance. 

§326.   In  general. 

§327.   Want  of  preparation. 

§  328.   Absence  of  counsel. 

§  329.   Absence  of  witness  or  evidence  In  general. 

§  330.   Competency  or  materiality  of  expected  evidence. 

§331.   Cumulative  or  impeaching  evidence. 

g  332.   Credibility  and  probable  effect  of  expected  testimony. 

§333.   DiUgence. 

§334.   Surprise  at  trial. 
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335.  Admissions  to  prevent  continuance. 

336.  Application  and  affidavits  and  continuance. 

337.   In  general. 

_  338.   Determination. 

1 339.  Second  or  further  continuance. 

XII,  TriaL 

(A)  Preliminary  Proceedings. 

§  340.  Condition  of  prosecution  in  general. 

§341.  Trial  of  indictments  together. 

§  342.  Order  of  trial  of  separate  indictments. 

§  343.  Separate  trial  of  codefendants. 

§  344.  Sq>arate  trial  of  issue  of  insanity. 

§  345.   Insanity  at  time  of  trial. 

§  346.  Service  of  copy  of  indictment,  information,  or  minutes  of  evidence. 

§347.  Inspection  of  minutes  of  grand  jury  or  other  discovery  of  evi- 
dence. 

§  348.  Indorsement  of  witnesses  on  indictment  or  information. 

§  349.  Service  of  notice  or  list  of  witnesses. 

(B)  Course  and  Conduct  of  Trial  in  General. 

§  350.  Regulation  in  general.  * 

§  351.  Presence  of  judge. 

ij  352.  Publicity  of  proceedings. 

§  353.  Presence  of  accused. 

§  354.  Counsel  for  prosecution.  ,      .  ' , 

§  355.   In  general. 

§  356.   Private  counsel, 

^  357.  Counsel  for  accused.  " 

§  358.  Appointment  and  services  of  stenograj^er.  : 

§  359.  Time  for  sessions. 

§  360.  Adjournments  pending  trial.  _ 

§  361.  View  and  inspection. 

362.  Remarks  and  conduct  of  judge. 

§  363.   In  general. 

§  364.   Comments  on  evidence  or  witnesses. 

§  365.   Proceedings  for  contempt. 

§  366.   Proceedings  against  witness  for  perjury.  '  , 

g  367.  Objections  and  exceptions. 

(C)  Reception  of  Evidence.  j 

§  368.  Right  of  accused  to  confront  witness. 

§  369.  Separation  and  exclusion  of  witnesses. 

§  370.  Consultation  between  counsel  and  witnesses. 

§  371.  Taking  oral  testimony  in  general. 

§  372.  Oifer  of  proof. 

§  373.  Presence  of  jury  during  inquiry  as  to  admissibility. 

§  374.  Effect  of  admission. 

§  375.  Election  between  acts. 

§  376.  Order  of  proof  in  general. 

§  377.  Admission  of  evidence  dependent  on  preliminary  proof. 

§  378.  Scope  of  evidence  in  chief. 

§  379.  Scope  of  evidence  in  rebuttal. 

§  380.  Admission  in  rebuttal  of  evidence  proper  in  chief. 

§  381.  Reopening  case  for.  further  evidence. 

§  382.   In  general. 

§  383.   After  close  of  evidence. 

§384.   After  demurrer  to  evidence  or  motion  to  dismiss  or  direct 

verdict 
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(D)  Objections  to  Evidence,  Motions. to  Sisike  Out,. and. Exceptions. 

§  385.  Right  to  object.   

§  386.   Estopi>el  or  waiver. 

§  387.  Time  for  objection. 

388.  SufHciency  and  scope  of  objection. 

389.  Motion  to  strike  out. 

(E)  Arguments  and  Conduct  of  Counsel. 
§  390.  Control  by  court  in  general. 
1 391.  Rights  and  duties  of  prosecutii^  attorney. 
§392.  Scope  and  effect  of  opening  statement. 

§  393.   For  prosecution, 

§  394.  Presentation  of  evidence. 

§  395.   ■  For  prosecution. 

§  396.   For  defense. 

§  397.  Scope  and  effect  of  summing  up.  * 

§  398.   For  prosecution. 

§  399.  Limiting  scope  or  time  of  argument. 

1 400.  Statements  as  to  facts,  comments  and  arguments. 

§  401.   In  general. 

§  402.   Stating  or  reading  proceedings  in  prosecution, 

§  403.   Arguing  or  reading  law  to  jury. 

§  404.   Matters  not  within  issues. 

§  405.   Matters  not  sustained  by  evidence. 

§  406.   Comments  on  e^dence  or  witnesses. 

1 407.   Expression  of  o^nion  as  to  guilt  of  accused. 

1 406.   Comments  on  failure  of  accused  to  testify. 

1 409.   Comments  on  failure  to  produce  witnesses  or  evidence. 

§  410.   Comments  on  character  or  conduct  of  accused  or  prosecutor. 

§411.   Appeals  to  sympathy  or  preju<tice. 

§412.   Abusive  language. 

§413.  ~ —  Instructions  to  jury  as  to  their  duties. 

§  414.  Retaliatory  statements  and  remarks. 

§415.  Objections  and  exceptions. 

§  416.  Withdrawal  or  correction  of  objectionable  matter. 

§  417.  Action  of  court. 

(F)  Province  of  Court  and  Jury  in  General. 
§  418.  Ftmctions  as  judges  of  law  and  facts  in  general. 
§  419.  Questions  of  law  or  of  fact. 

§  420.   Questions  of  law  in  general. 

§  420a.   Mixed  questions  of  law  and  fact. 

§421.   Preliminary  or  introductory  questimis  of  fact. 

§  422.   Issues  of  fact  in  general. 

§  423.   Defenses  in  general. 

§  424.   Defense  of  insanity. 

1 425.   Weig^ht  and  sufficiency  of  evidence  in  general. 

§  426.   Credibility  of  witnesses. 

§  427.   Credibility  of  accused. 

§428.   Uncontroverted  evidence. 

§  429.   Conflicting  evidence. 

§  430.  Demurrer  to  evidence. 

§  431.  Dismissal  or  nonsuit. 

§  432.  Direction  of  verdict. 

1 433.  Instructions  invading  province  of  jury. 

§  434.   Authority  to  instruct  in  general. 

§435.   Credibility  of  witnesses. 

§436.   Credibility  of  accused. 

1 437.   Assumptions  as  to  facts. 

i  438.   Opinion  or  belief  as  to  facts. 

§439.   Wdght  and  effect  of  evidence. 

Digitized  by  Google 


CBIMINAL  lAW.  UOklAiDig.]  M 

Necessity,  Requisites,  and  Sufficiency  of  Instructions. 

1 440.  Duty  of  judge  in  general. 

I  441.  Issues  and  theories  of  case  in  general. 

§  442.  Elements  and  incidents  of  offense,  and  defenses  in  general 

§  443.  Insanity. 

§444.  AUbl 

1 445.  Character. 

1 446.  Presumptions  and  burden  of  proof. 

1 447.  Testimony  of  accomplices. 

1 448.  Admissions  and  confessions. 

1 449.  Determination  of  sufHciency  of  evidence  in  general. 

1 450.  Purpose  and  effect  of  evidence, 
§451.  Circumstantial  evidence. 
§452.  Credibility  of  witnesses. 

1 453.  Creditulity  of  testimony  or  statement  of  accused. 

1 454.  Failure  of  accused  to  testify. 

1 455.  Failure  to  call  witness  or  produce  evidence. 

1 456.  Reasonable  doubt. 

1 457.  Matters  of  law  in  general. 

§  458.  Law  applicable  to  particular  issues  or  theories. 

459.  Grade  or  degree  of  offense. 

4^.  Punishment. 

§  461.  Manner  of  arriving  at  verdict. 

|'462.  Definition  or  explanation  of  terms. 

§463.  Oral  charges. 

§464.  Written  instructions. 

1 465.  Form  and  language  in  general. 

1 466.  Repetition. 

I  467.  Argumentative  instructions. 

I  468.  Confused  or  misleading  instructions. 

1 469.  Undue  prominence  of  particular  matters. 

1 470.  Abstract  instructions  in  gener^. 
§471.  Application  of  instructions  to  case. 

§472.  Instructions  excluding  or  ignoring  issues,  defenses,  or  evidence. 

§  473.  Construction  of  instructions  given. 

§474.  Constructi<Mi  and  effect  of  charge  as  a  whole. 

§475.  Error  in  instructions  cured  by  withdrawal  or  giving  other  in- 
structions. 

Requests  for  Instkuctiqns. 

§  476,  Necessity  in  general. 

I  477.  Further  or  more  specific  instructions. 

§478.  Time  for  asking  instructions. 

§  479.  Form  and  requisites  of  requests. 

§  480.  Written  requests. 

§481.  Instructions  already  given. 

1 482.  Erroneous  requests. 

1 483.  Modification  by  court. 

§  484.  Noting  disposition  of  requests. 

Objections  to  Instructions  or  Refusal  Thereof,  and  Excephons. 

§485.  Right  to  object. 

1 486.   In  general. 

I  487.   Kstoi^  or  waiver. 

1 488.  Time  for  objection  or  exception. 

§489.  Taking  and  noting  exception. 

490.  Sufficiency  and  scope  of  exceptions  to  instructions  given. 

491.  Sufficiency  and  scope  of  exceptions  to  failure  or  refusal  to  in- 

struct. 
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(J)   Custody,  Conduct,  and  Deliberations  of  Juky. 

§  492.  Officer  in  charge. 

§493.   In  generd. 

§494.   Oath, 

495.  Admonition  to  jury  or  officer. 

496.  Separation. 

497.  Misconduct  of  or  affecting  jurors. 

498.  Taking  papers  or  articles  to  jury  room. 
§  499.  Reading  minutes  of  testimony, 

§  500.  Instruction  after  submission  of  cause. 

§  501.  Communications  between  judge  and  jury. 

§  502.  Urging  or  coercing  agreement. 

(K)  Verdict. 

§  503.  Rendition  and  reception. 

§  504.  Assent  of  required  number  of  jurors. 

§  505.  Sealed  verdicts. 

§  506.  Polling  jurors. 

§  507.  Form  and  language  in  general. 

§  508.  Codef  endants. 

§  509,  Several  counts. 

§  510.  Several  pleas. 

§511.  Sufficiency, 

§  512.   General  verdict. 

§  513.  Specification  of  degree  of  offense. 

I  514.  Assessment  of  punishment. 

§  515.  Amendment  or  correction. 

§516.   By  jury. 

§  517,  Construction  and  operation. 

§  518.  Objections  and  exceptions. 

(L)   Waiver  and  Correction  or  Irregularities  and  Errors. 

§  519.  Defects  and  objections  which  may  be  waived  or  cured  in  general. 

§  520.  Irregularities  in  preliminary  proceedings. 

§  521.  Irregularities  in  conduct  of  trial. 

§  522.  Rulings  as  to  admissibility  of  evidence. 

g  523.  Rulings  as  to  wei^t  and  sufficiency  of  evidence. 

Xin.-  Motiom  for  New  Trial  and  in  Arrest 

§  524.  Nature  and  scope  of  remedy  of  new  trial  in  general. 

§  525.  Ri^t  of  prosecution  to  new  trial 

§  526.  EHscretion  of  court  as  to  new  trial. 

§  527.  Necessity  of  objections  or  exceptions  at  trial  in  general. 

§  528.  Grounds  for  new  trial  in  general. 

§  529.  Errors  and  irregularities  in  preliminary  proceedings. 

§  530.  Defects  in  indictment  or  information  as  ground  for  new  triaL 

§531.  Errors  and  irregularities  in  conduct  of  trial. 

§  532.  Misconduct  of  counsel  for  prosecution. 

§  533.  Rulings  on  evidence. 

§  534.  Instructions  and  failure  or  refusal  to  instruct 

§  535.  Disqualification  of  jurors. 

§536.  Misconduct  of  or  affecting  jurors. 

§  537.   In  general. 

538.   Considering  matters  not  in  evidence. 

539.   Separation. 

§  540.   Communications  by  or  witii  jurors. 

§541.   Necessity  of  objection  at  trial. 

§  542.   Effect  as  to  result 

§  543.  Irregularities  or  defects  in  verdict  as  ground  for  new  trial. 
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1 544.  Verdict  contrary  to  evidence. 

§  545.  Surprise,  accident,  inadvertence,  or  mistake. 

§  546.  Newly  (tiscovered  evidence. 

§  547.   In  general. 

§548.   Diligence. 

g  549.   Materiality. 

§  550.   Cumulative  evidence. 

§551.   Impeachment  of  witness. 

§  552.   Sufficiency  and  probable  effect. 

.§  553.  Application  for  new  trial. 

§  554.  —  Time  for  making. 

§  555.   Statement  of  g^'ounds. 

§556.   Affidavits  and  other  proofs  in  general. 

§  557.   Statements,  affidavits  and  testimony  of  jurors. 

I  558.   Affidavits  as  to  newly  discovered  evidence. 

§  559.   Hearing  in  general. 

§  560.   Presence  of  accused  at  hearing. 

§  561.   Determination. 

§  562.  Order  granting  or  refusing  new  trial. 

§  563.  Grounds  for  arrest  of  judgment. 

§  564.   In  general. 

§  565.   Defects  in  indictment  or  information. 

§  566.   Defects  in  or  objections  to  verdict. 

§  567.  Motions  in  arrest  of  judgment 

§  568.  Operation  and  effect  o£  arrest  of  judgment. 

XIV.  Judgment,  Sentence  and  Final  Commitment 

§  569.  Power  and  duty  of  court  in  general. 

§  570.  Constitutional  and  statutory  provisions. 

§  571.  Jurisdiction. 

§  572.  Sentence  on  plea  of  guilty. 

§  573.  Insanity  after  conviction. 

§  574.  Suspension  of  sentence. 

§  575.  Sentence  of  codefendants. 

§  576.  Formalities  in  pconouncing  sentence. 

§  577.   In  general. 

578.   Presence  of  defendant. 

579.   Calling  on  defendant  to  show  cause  why  sentence  should  not 

be  pronounced. 

§  580.  Requisites  and  sufficiency  of  sentence. 

§581.   In  general. 

§  582.   Conformity  to  verdict. 

§583.  Entry  and  record  of  ju(^^ent. 

§  584.  Requisites  and  sufficiency  of  record  of  judgment. 

I  585.  Amendment  or  correction  of  record. 

§  586.  Commitment. 

§  587.  Stay  of  sentence  or  execution. 

§  588.  Effect  of  habeas  corpus  iHY)ceedings. 

§  589.  Fixing  date  of  execution  of  sentence  after  date  originally  fixed. 

XV.  Appeal  and  Error,  and  Certiorari. 

(A)    Form  of  Remedy,  Jusisdiction,  and  Right  op  Rjsvzew. 

§  590.  Nature  and  scope  of  remedy  in  general. 

§  591.  Constitutional  and  statutory  provisions. 

§  592.  Proper  mode  of  reiriew. 

§  593.   Writ  of  error. 

§  594.  Appellate  juris<tiction.  _  I 
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§  595.   Nature  and  grounds  in  general. 

I  596.   Courts  invested  with  jurisdiction. 

I  597.  Decisi(His  reviewable. 

598.   Appealable  judgments  and  orders. 

599.  Right  to  review  in  general. 

§  600.  Right  of  prosecution  to  review. 

§  601.  Right  of  defendant  to  review. 

§  602,   In  general. 

(b)    ptesentation  and  reservation  in  lower  court  of  grounds  of 
Review. 

§  603.  Presentation  of  questions  in  general. 

§604.  Necessity  of  objections. 

§605.   In  general. 

§606.   'In  preliminary  jnoceedings. 

§  607.   '  Indictment  of  information. 

1 608.   Jurisdiction  and  venue. 

§  609.   Proceedings  at  trial  in  general.  ' 

§610.   Evidence. 

§611.   Argiunents  and  conduct  of  counsel. 

§  612.   Instructions. 

§613.   Custody  and  conduct  of  jury. 

§614.   Verdict.  , 

§  615.   Motion  for  new  trial  or  in  arrest 

§616.  Scope  and  effect  of  objection. 

§  617.  Necessity  of  motion  presenting  objection. 

§  618.  Necessity  of  ruling  on  objection  or  motion. 

§  619.  Necessity  of  excqitions. 

§620.   In  general. 

§621.  Review  of  rulings  in  preliminary  proceedings. 

§  622.   Review  of  rulings  as  to  indictment  or  pleas. 

§  623.   Review  of  rulings  as  to  continuance. 

§  ffi4.   Review  of  proceedings  at  trial  in  general. 

§^5.   Review  of  rulings  on  evidence. 

§626.   Review  of  rulings  as  to  argiunents  or  conduct  of  counsd. 

§  627.   Review  of  instructions  and  failure  or  refusal  to  give  instruc- 
tions. 

§  628.  Scope  and  effect  of  exceptions. 

§  629.  Necessity  of  motion  for  new  trial. 

§  630.  Statement  of  grounds  for  new  trial. 

§  631.  Exceptions  to  decision  on  motion  for  new  trial  or  in  arrest. 

(C)  Proceedings  for  Transfer  of  Cause,  and  Effect  Thereof. 

§  633.  Proceedings  in  general. 

§  634.  Time  taking  proceedings. 

§  635.  Parties.  .       -  > 

§  636.  Petition  or  prayer. 

§  637.  Payment  of  fees  or  costs. 

§  638.  Bonds  or  other  securities  to  perfect  proceedings. 

§  639.  I^nceedings  in  forma  pauperis.  " 

§  640.  Certification  of  appeal. 

§641.  Appellate  process  or  notice  in  general. 

§642.  Notice  of  appeal. 

§  643.  Effect  of  transfer  or  proceedings  therefor. 

§  644.  Supersedeas  or  stay  of  proceedings. 

(D)  Record  and  Proceedings  Not  in  Record. 

§645.  Matters  not  to  be  shown  by  record. 

§646.   Necessity  in  general.  '  f  j, 
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jg  647.   '  SufiideiK^  of  record. 

§  648.  Scope  and  (intents  of  record. 

§  649.  Bill  of  exceptions. 

650.  —'  Necessity. 

651.   Form  and  contents. 

652.   Settlement,  signing,  and  filing. 

653.  Case  or  statement  of  facts. 
§  654.   '  Necessity. 

§  655.   Form  and  contents. 

§  656.   Settlement,  siniing  and  filing. 

§  657.   Scope  and  sufficiency. 

§  658.   Effect  of  failure  to  make. 

§  659.   Striking  out. 

§660.  Abstracts  of  record. 

§  661.  Transcript  or  return. 

§  662.  Authentication  and  certification. 

1 663.  Transmission  and  filing. 

§  664.  Defects  and  objections. 

§  665.  Amendment  or  correction. 

§  666.  Conclusiveness  and  effect. 

§  667.  Impeaching  or  contradictions. 

§  668.  Questions  presented  for  review. 

§669.   In  general. 

1 670.   Preliminary  proceedings. 

§671.   Indictment  and  pleas. 

§  672.   Conduct  of  trial  in  general. 

§  673.   Admissibility  of  evidence. 

§674.   Sufficiency  of  evidence. 

§  675.   Instructions,  and  failure  or  refusal  to  give  instructions. 

§676.   Verdict. 

§  677.   Grounds  for  new  trial. 

§  678.  Matters  not  apparent  of  record. 

(E)  Assignment  of  Errors  and  Briefs. 

§  679.  Assignment  of  error. 

§680.  Briefs. 

(F)  Dismissal,  Hearing,  and  Rehearing. 

§681.  Dismissal. 

§  682.  Hearing. 

§  683.  Rehearing. 

(G)  Review.  •  i 
§  684.  Scope  and  extent  in  general. 

§  685.  Parties  entitled  to  allege  error. 

§686.   In  general.  "*  ' 

§687.   Estoppel. 

§688.  Amendments. 

§  689.  Additional  proofs  and  trial  de  novo. 

§  690.  Presumptions.  *  , 

§691.   In  general. 

§  692.   Matters  shown  by  record. 

§  693.   Proceedings  not  included  in  record. 

§  694.   Facts  or  proceedii^  not  shown  by  record. 

§  695.  I^scretion  of  lower  court.  ' 

§  696.   Preliminary  proceedings. 

1 697.   Amendments  and  rulings  as  to  indictment  or  pleas. 

§  698.   Change  of  venue. 

§699,         Continuance;  _  V  _ 
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§700.   Conduct  of  trial  in  general. 

§701.   -Reception  of  evidence. 

§702.   ■Arguments  and  conduct  of  counsel. 

§  703.   Custody  and" conduct  of  jury. 

§  704.   .  New  trial, 

§  705.  Questions  of  fact,  verdicts,  and  findings. 

§  706.   In  general. 

§  707.   Conclusiveness  of  verdict. 

§  708.   Approval  of  verdict  by  trial  court. 

§  709.  Harmless  error. 

§  710.   Prejudice  to  rights  of  party  as  grounds  of  review. 

§  711.   Presumption  as  to  effect  of  error. 

§  712.   IVejudice  to  defendant  in  general. 

§  713.  ——  Preliminary  proceedings. 

§  714.   Conduct  of  trial  in  general. 

§  715.   Rulings  as  to  indictment  or  pleas. 

§  716.   Rulings  as  to  evidence  in  general. 

§  717.   Admission  of  evidence. 

§  718.   Exclusion  of  evidence. 

1 719.   Examination  of  witnesses. 

§  720.   Aliments  and  conduct  of  counsel. 

§  721.   Instructions. 

§722.  — ■ — Failure  or  refusal  to  give  instructions, 

§  723.   Conduct  and  deliberations  of  jury. 

§  724.   Verdict  or  findings. 

§  725.   Decisions  on  motion  for  new  trial. 

§  726.   Sentence  and  judgment. 

§  727.  Error  waived  in  appellate  court. 

§  728.  Subsequent  appeals. 

(H)    Determination  and  Disposition  of  Cause. 

§  729.  Decision  in  general. 

1 730.  Affirmance. 

§  731.  Reduction  or  mitigation  of  sentence. 

§  732,  Modification  or  correction  of  judgment. 

§  733.  Reversal, 

§  734.   In  general. 

§  735.   Directing  judgment  in  lower  court. 

§  736.   Ordering  new  trial. 

§  737.  Mandate  and  proceedings  in  lower  court. 

XVL   SuGcesaiTe  Offenses  and  Habitnal  Criminals. 

§  738.  Constitutional  and  statutory  provisions. 

1 739,  Prosecutions  for  second  or  subsequent  offenses. 

f  740.  Proceedings  against  habitual  criminals. 

XVn.   Pamshment  and  Prevention  of  Crime. 

§741.  Nature  and  grounds  of  punishment  in  general. 

§  742.  Constitutional  and  statutory  provisions. 

§  743.  Effect  of  change  in  punishment  prescribed. 

§  744.  Extent  of  punishment  in  general. 

§  745.  Punishment  of  second  or  subsequent  offenses. 

§  746.  Punishment  of  habitual  criminal, 

§.747.  Cruel  or  unusual  punishment. 

§  748.  Term  of  imprisonment. 

1 749.  Nature  and  incidents  of  imprisonment. 

1 750.  Race  of  imprisonment 
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In  Oenenit. 

Age  of  defendant  accused  of  rape,  see  Bape, 
I  2. 

Authority  of  attorney  general  to  appear  as 
prcMUCutor,  see  Attorney  General,  I  8. 

Capacity  to  commit  criminal  offense,  see  In- 
fants, S  7. 

Change  of  laws  after  commission  of  crime — 
Trial,  see  Statutes,  i  141. 

Oonipetent  dying  declarations  unaffected  by 

subsequent  belief  In  restoration  to  bealtb, 

see  Homicide,  {  115. 
Consequent  disease  from  wound  inflicted,  see 

Homicide.  S  1. 
Construction  of  penal  statute,  see  Statutes, 

I  127. 
Convicts,  see  Convicts, 
Criminal  Jurisdiction,  see  Courts,  f  168. 
Criminal  procedure  In  federal  courts,  see 

Courts,  I  139. 
Determination  of  validity  of  statntes,  see 

Statutes,  f  24. 
Disbarment  of  attorney  for  conviction  of 

felony,  see  Attorney  and  Client,  I  19. 
Discredit  of  witness  by  question  asked  as  to 

arrest  for  crime,  see  Witnesses,  i  121. 
Due  process  of  law,  see  Constitutional  Im,v, 

i  127. 

Enjoining  prosecution  of  violation  of  city 
ordinance,  see  Injunction,  f  4f>. 

Ex  post  facto  law,  see  Conetltutlonal  Law, 
i  98. 

Nature  of  action  as  civil  or  criminal,  see 

Action,  {  5. 
Orwrntlon  and  scope  of  criminal  laws,  see 

Statutes,  S  127. 
Pardon,  see  Purdon. 

Pendency  of  criminal  case,  see  Courts,  {  06. 
Prisons,  see  Prisons. 

Prosecuting  officers,  see  District  and  Prose- 
cuting Attorneys. 

Province  of  letctslHture  to  declai-e  wbat  shall 
constitute  crime,  see  Constitutional  Law, 
}  51. 

Quasi  criminal  proceedings,  see  Municipal 
Corporations,  i  204. 

Restraining  criminal  ]irosecutlons  by  injunc- 
tion, see  Injunction,  S  45. 

Sepiirate  offenses— Continuing  offense,  see 
Indictment  and  Informntton,  S  110. 

Transfer  of  Jurisdiction  over  Infant  offend- 
ers— Waiver  or  estoppel,  see  Infants,  S  7. 

Wbo  can  raise  question  of  constitutionality, 
see  Constitutional  Law,  {  30. 

Witnesses  in  criminal  prosecutions,  see  Wit- 
nesses. 

InftkUnent  and  Information. 

See  ludictmrat  and  Information. 

.\uthorlty  of  county  attorney  to  file  an  In- 
formation for  offense  charged  in  tbe  com- 
plaint, see  Indictment  and  Information, 
i  28. 

Briefs,  see  Criminal  Law,  S  678. 

Certainty  of  pleading  in  criminal  cases,  see 
Indictment  and  Information,  {  40. 

Complaint  before  magistrate  and  infonnu- 
tion  substantially  the  same,  see  Indict- 
ment and  Information,  I  80. 


Election  by  state  as  between  oonnts  of  in- 
dictment see  Indictment  and  Infonnation, 

i  88. 

Failure  to  verify  bifonnation — Reveralble 
error,  see  Indictment  and  Information, 
S  S7. 

Failure  to  exhibit  or  present  Informatton, 
see  Indictment  and  Information,  |  27. 

Oraud  Jury,  see  Crand  Jury. 

Information,  see  Indictment  and  Informa- 
tion, S  44. 

Included  offenses,  see  Indlctmoit  and  In- 
formation, I  114. 

Indorsement  of  names  of  additional  wit- 
nesses on  informatifHi,  see  Criminal  Law. 

Indictment,  information  or  comitlaint,  see 
Indictment  and  Information. 

Misnomer  of  offense  In  Information  as  affect- 
ing validity,  see  Indlctm^  and  Infonna- 
tion. I  4S. 

Necessity  of  correct  statement  of  name  of 
defendant  in  indlctmoit,  see  Indictment 
and  InforiuRtlou,  S  45. 

Service  of  list  of  witnesses  on  defendant, 
see  Indictment  and  Information,  |  24. 

Arrest,  Extradition,  Ball  and  Commitment. 

Act  providing  for  confinement  of  accused  in 
penitentiary  pending  appeal,  see  Constitu- 
tional I^w.  t  135. 

Arrest  by  federal  authority  of  person  ad- 
mitted to  bail  by  state  court,  see  Habeas 
Corpus,  §  28. 

Arrest  of  accusetl.  see  Arrest,  SS  8-10. 

Ball,  see  Ball,  Sfi  6-36. 

Ball  for  sick  prisoner,  see  Bail,  S  6. 

Deprivation  of  life  or  liberty  without  doe 
process  of  law,  see  Constitutional  Law, 
H  128,  132. 

EiXtradltlon  of  persons  accused,  see  Extra- 
dition. 

Release  on  ball  pending  appeal,  see  Ball, 
f  9. 

When  accused  entitled  to  ball,  see  Ball,  f  8. 

Proceedings  Prelittitnarv  to  Trial. 

Abatement  of  prosecution  by  amoidment  or 
repeal  of  ordinance,  see  Municipal  Oor- 
porations,  §  191. 

Appearance  bond  given  in  territorial  court 
passes  to  state  as  beneficlarj-  on  admis- 
sion to  Union,  see  Courts.  S  168. 

Compulsory  process  for  obtaining  presence 
of  witnesses,  see  Witnesses,  S  1. 

Informatton  and  proof  before  magistrate, 
see  Indictment  and  Information,  S  80. 

Jurisdiction  to  inquire  into  probable  guilt 
of  Juvenile  offender,  see  Infants,  |  7. 

Order  of  commttmeut  by  examining  magis- 
trate to  hold  for  trial  in  district  coart, 
see  Habeas  Corpus,  |  13. 

Presumption  that  court  has  sufflcioit  rea- 
sons to  Justify  delay  In  proceeding,  see 
Mandamus,  }  32. 

Criminal  JurisiUrtion. 
Criminal  jurisdiction  of  United  States  Cora- 
nilssloners,  see  United  States  Commission- 
ers. S  3. 

Jnrisdlctlm  of  circuit  courts  of  a|H>eaIs  In 
criminal  prosecutions,  see  Courts;  |  162. 
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Jntisdictlon  of  offenses  comiuttted  prior  to 
admlssloD  of  Oklahorau  as  a  state,  see 
Courts,  S  S. 

Jnrtadlctlon  of  territorial  courts  In  crim- 
inal proceedings,  see  Courts,  |S  170,  171. 

Transfer  of  criminal  prosecutions  on  admis- 
sion of  territory  as  state,  see  Constitu- 
tional Law,  i  104). 

Criminal  Offenaes. 

See  Adultery;  Assault  and  Battery,  fiS  30- 
40;  Biganiy;  Breach  of  tbe  Pence;  Brib- 
ery; Burglary;  Consi^racy,  H  17-23;  Con- 
tempt, i  82;  Disorderly  Conduct;  Disor- 
deriy  House;  Embeulonwt;  Escape; 
fV»rcible  Entry  and  Detainer,  IS  8S.  36; 
Fvrwerjl.  Gaming,  ft  17-2B;  Homldde: 
Incest;  Larceny;  Libel  and  Slander,  {{ 
66,  57;  Obscenity;  Perjury;  Rape;  Re- 
ceiTing  Stolen  Goods;  Blot;  Robbery;  Se- 
duction. IS  1-14. 

Altering  marks  on  animals,  see  Animals, 
SS  2,  4. 

As  to  manslaugMer  where  charge  was  kill- 
lug  with  dangerous  weaiton,  see  Homicide. 
S  41. 

Bunk  ofBcer,  see  Banks  and  Banking,  {$  99, 
100. 

Bastard}',  see  Bastards,  SS  11-25. 

Children  not  capable  of  committing  crime, 
see  Infants,  SS  S.  7,  20. 

Combining  for  unlawful  act  makes  each  re- 
sponsible for  other  crimes,  see  Homicide. 
S  17. 

Crimes  committed  in  Indian  Territory,  seo 

Indians,  S  30. 
Elements  constituting  crime  of  robbery,  see 

Indictment  and  Information,  S  77. 
Malicious  killing  of  animals,  see  Animals 

S  16. 

Means  by  whlcb  a  homicide  Is  committed 
not  a  constituent  element  of  the  crime, 
see  Indictment  and  Information.  S  SO. 

Misbranding  cattle,  see  Animals,  S  ^■ 

Offenses  relating  to  weapons,  see  Weapons. 

Physician  dealing  in  narcotic,  see  Poisons, 
$32. 

Proseention  for  illegal  adrertlsements  for 
sale  or  purchase  uf  intoxicating  liquors, 
see  Injunction.  S  44. 

Prosecution  for  vlolatiun  of  city  ordinance 
la  name  of  city,  see  Municipal  Gonwra- 
tlona,  S  205. 

Prosecution  for  violation  of  town  ordinance 
not  a  cItH  proceeding,  see  Actions,  9  5. 

Maliclons  prosecution,  see  MflliclouA  Prose- 
cution. 

Receiving  stolen  property — Evidence,  see  Re- 
ceiving Stolen  Goods,  S  4. 

Use  of  malls  to  defraud,  see. Post  Office.  S  3. 

Tlotatlon  by  child  under  sixteen  years  of 
age.  see  Infants,  S  5. 

Violations  bf  Intemeil  revenue  laws,-  see 
Internal  Revenue,  S  8> 

Tioiatioas  of  liquor  law«,  see  Intoxicating 
Llqoors.  SS  30-39. 

Violations  of  municipal  ordinances,  see  Mu- 
nicipal Corporations,  SS  208-206. 


Evidence  In  Criminal  Oatet. 

Admlsslblli^  of  evidence  of  other  crimes 

committed  by  accused,  see  Incest,  S  8. 
Admissibility  of  reputation  of  house,  see 

Disorderly  House,  S  9. 
Admission  of  objectionable  matter  In  dying 

declaration,  see  Homicide,  S  184  , 
Avowal  as  to  testimony  expected  to  be 

elicited,  see  Appeal  and  Error,  S  384. 
Both  parties  to  a  wagering  contract  must 

have  that  pernicious  Intention,  see  Gam< 

Ing,  S  4. 

Character  evidence,  see  Homicide,  S  80. 
Character  evidence  as  affecting  degree  of 

punishment,  see  Indictment  and  Infonna- 

tlon.  S  122. 

Circumstantial  evidence  of  participation  In 
IntroducIuK  intoxicating  UcjUor  into  In- 
dian Territory,  see  Indians,  S  32. 

Communicated  threats  as  a  defense  in  homi- 
cide, see  Homicide.  8  63. 

Competent  dying  declarations  unaffected  by 
subsequent  belief  in  i-estoration  to  health, 
see  Homicide,  S  115. 

Competency  of  defendant's  intoxication  In 
homicide,  see  Homicide,  S  111. 

Dealings  of  broker  and  customer  as  evidence 
of  a  wagering  contract,  see  Gamine.  S  12. 

Discrediting  dying  declarations,  see  Homldde 
S  125. 

Dying  declaration  as  to  cause  of  homldde, 
see  Homicide,  S  113. 

Eviden(<e  of  conviction  of  other  crimes,  see 
Witnesses.  H  117,  121. 

Evidence  of  grand  larceny  by  fraud,  see 
larceny,  S  43. 

Evidence  of  previous  conviction,  see  Homi- 
cide, 8  55. 

Evidence  of  previous  chaste  character  of 
prosecutrix,  see  Rape,  8  31. 

Evidence  of  reputation  of  deceased,  see 
Homicide,  8  105. 

Evidence  of  Insanity  of  one  charged  with 
murder,  see  Homicide,  S  98. 

Evidence  of  violence  on  part  of  deceased  to- 
wards others  admlBslMe  to  prove  self-de- 
fense, see  Homicide,  S  108. 

EvidMice  sustaining  verdict,  see  Homldde, 
8  140. 

General  reputation  of  place  where  liquor  was 
sold  Illegally,  see  Intoxicating  Liquors, 
IS  69,  74. 

"He  threatened  to  kill  mc"  admitted  as 
dying  declaration,  see  Witnesses,  8  50. 

Insufficient  evidence  to  sustain  conviction 
promoting  prize  fight,  see  Prise  Fighting, 
S  1. 

Pladi^  mai^ns  with  broker  not  evidence 
:of  pernicious  Intention,  see  Gaming,  S  12. 

Particular  Instances  of  violence  and  quarrel- 
some conduct  on  part  of  deceased,  see 
Homicide,  S  105. 

Possession  of  goods  stolen  from  place  of 
burglary,  see  Burglary,  I  14. 

Possession  of  stolen  property  in  larceny  case, 
see  larceny,  S  46. 

Presumption  In  homicide  arising  on  the 
character  of  the  weapon  used,  see  Homi- 
cide, S  81. 

Presumption  of  guilt  when  accused  offers 
1)ribe  for  escape,  see  Intoxicating  Liquors, 
S  76. 
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Proof  by  state,  see  Indictment  and  Informa- 
tion, I  106. 
Proof  of  conveying  intoxicating  liquor  from 

one  place  to  another,  see  Intoxicating 

Liquors,  8  66. 
Proof  to  snstain  conviction  fbr  obtaining 

money  under  false  pretenses,  see  False 

Pr^naes,  f  1. 
Provocation  or  Justification,  see  Assault  and 

Battery,  I  36. 
Receiving  stolen  property  proved  by  direct 

or  circumstantial,  see  Receiving  Stolen 

Goods,  8  4. 

Relevancy  of  testimony  shown  by  testimony 
of  another  witness,  see  Indians,  I  32. 

Bepntation  of  place  where  liquors  are  sold 
or  said  to  be  sold  illegally,  see  Intoxicat- 
ing Liquors,  }  69. 

Rules  of  evidence  binding  on  federal  courts 
In  criminal  prosecutions,  see  Courts, 
I  141. 

Self  crimination,  see  Witnesses,  |  04. 
Statemmts  of  persons  accused  of  homicide 

admissible    in    evidence,    see  Witnesses, 

S162. 

Stntnte  affecting  the  bnrden  of  proof  valid, 
see  Constitutional  I>aw,  fi  41. 

Substantial  evidence  reqiilred  to  support  ver- 
dict, see  Homicide,  8  141. 

Snffici«icy  of  proof  of  possession  of  stolen 
property  to  support  conviction  for  lar- 
ceny, see  Larceny,  9  44. 

Sufficiency  to  establish  ill^nl  sale  of  beer, 
see  Intoxicating  Liquor,  9  36. 

Sufficiency  of  evidence  In  prosecution  for 
Introducing  liquor  Into  prohibition  state, 
see  Intoxicating  Liquor,  fi  76. 

Sufficient  proof  of  corpus  delicti  of  the  of- 
t&me,  see  Intoxicating  Liquors.  9  76. 

Sap[»esBion  of  wrtttoi  Instrument,  see  Ob- 
structing Justice,  9  3. 

Tending  to  show  a  witness'  complicity  with 
acciued,  see  Witnesses,  9  12& 

Threats  In  homicide  case  made  by  accused 
to  third  perstm,  see  Homicide,  9  145. 

To  sustain  conviction  for  riot,  see  Riot,  S  3. 

To  sustain  conviction  for  nnlawfnl  sale  of 
liquor,  see  Intoxicating  IJquors,  9  76. 

Wneerlng  contracts  may  be  proved  by  ad- 
missions and  conduct  against  Interest,  see 
Gaming,  9  12. 

Weight  and  sufficiency,  see  Elections,  8  74; 
Homicide.  9  135:  Insurance,  9  204:  Intoxi- 
cating Liquors,  S  76;  Larceny,  9  37;  Rape. 
9  82. 

Trial,   ConciclioH,  Finv  and  Imprisotvment. 
or  Discharge. 

Accused  entitled  to  be  tried  under  laws  as 
they  existed  when  offense  was  committed, 
see  Statutes.  9  141. 

Commencement  of  prosecution,  see  Adultery. 
9  2- 

Commitment  of  accu8(*d  nfter  sustaining  de- 
murrer to  Indictment,  see  Indictment  and 
Information,  8  H. 

Conviction  of  crime  as  ufTecting  eligibility  of 
Jnrur,  see  Jury,  9  30. 

Conviction  of  offense  Included  in  that 
charged,  nee  Indictment  and  Information, 
9  116. 


Conviction  based  on  hearsay  evidence  or 
BU^icion,  see  Constitutional  Law.  9  133. 

Conviction  based  on  uncorroborated  testi- 
mony of  accomplice,  see  Forgery,  9  16. 

Conviction  on  manslaughter — Instructions  on 
murder,  see  Homicide,  9  188- 

Conviction  upon  Included  offense,  see  Homi- 
cide, 9  ITS. 

Criminal  procedure  In  federal  courts,  see 
Courts,  I  ISO. 

Crosfrexaminatlon  of  defendant  as  to  col- 
lateral facts,  see  Witnesses,  8  153. 

Cross-examination  of  witness  as  to  convic- 
tion of  felony,  see  Witnesses,  8  121. 

Deflnltlon  of  conviction,  see  Pardon,  9  4. 

Demand  In  presence  of  Jury  on  defradant 
for  Incriminating  document,  see  Witnesses, 
9  96. 

Failure  of  evidence  to  establish  offense 
charged,  see  Indictment  and  Znformatl<m, 
9  108. 

Fines,  forfeitures  and  penalties  as  consti- 
tuting school  fund,  see  ScboolH  and  School 
Districts,  9  5. 

Imprisonment  for  nonpayment  of  fine,  see 
Fine,  9  3. 

Inquiry  In  habeas  corpus  proceeding  as  to 
Jurisdiction  to  render  particular  Judgmmt 
or  sentence,  see  Habeas  Corpus.  8  18. 

Instruction  aa  to  self-defmse,  see  Homi- 
cide, 9  186. 

Insufficient  evidence  to  support  conviction 
on  grand  larceny,  see  Larceny,  9  44. 

Issue  under  plea  of  not  guilty,  see  Larceny, 
9  28. 

Judgm^it  and  B«itence  on  verdict  rendered 

by  six  Jurors  on  trial  for  mlsdoneanor, 

see  Jury,  9  23. 
Judgment  of  conviction  must  conform  to 

punlshmntt  prescribed   by   statute  see 

Fines,  9  3. 

Mandamus  proper  remedy  tor  dismissal  of 

criminal  action,  see  Mandamus,  |  82. 
Matters  which  can  not  be  raised  on  motion 

to  exclude  testimony,  see  Indictment  and 

Information,  9  80. 
Modification    of    sentmce,    see  Homicide, 

88  135,  100. 
Objections  to  Introduction  of  testimony,  see 

Indictment  and  Information,  8  122. 
Penalties,  see  Penalties. 
Plea  of  guilty — What  amounts  to,  see  Em- 
bezzlement. 8  13. 
Prohibiting  trial  on  Invalid  Indictment,  see 

Grand  Jury,  9  23. 
Prohibition  to  restrain  action  on  ftillnre  to 

exhibit  information,  see  Problbltton,  9  6. 
Punishment  for  receiving  stolen  property,  see 

Receiving  Stolen  Goods.  9  6. 
Right  to  fair  trial,  see  Constitutional  Law. 

§  171. 

Right  to  show  occupation,  vocation  or  man- 
ner of  life  of  witness,  see  Witnesses,  8  116. 
Right  to  trial  by  Impartial  Judge,  see  Judges, 

8  35. 

Scope  of  cross-examination  of  witness  for 

state,  see  Witnesses.  8  127. 
Sentence  by  court  on  plea  of  guilty  In  capital 

case,  see  Jury.  9  16. 
Stay  of  execution,  see  Cbnstltntlonal  Law, 

9  184. 
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Trial  without  prejadlce,  see  Judges,  H  33,  34. 
Variance  between  allegation  and  proof  as 

to  county,  see  Indians,  S  32, 
Verdict  for  one  offense,  Judgment  for  an- 

otber,  see  Habeas  Corpus,  i  20. 
When  statute  makes  evidence  of  certain  tacts 

conclusive  proof  ot  gnllt,  see  Gonstltatloiial 

Law,  i  41. 

Appeal  and  Error  and  Habea*  Corpus. 
Act  requiring  amteals  to  be  taken  wttbln 

sixty  days,  see  Constltatlonal  Law,  i  100. 
Action  on  aK>eal  bond,  see  Bail,  I  28. 
Review  of  conviction  for  unlawful  possession 
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of  Intoxlcatii^  liquor,  see  Intoslcattnf 
Liquors,  I  77. 

Review  of  judgment  of  conviction  and  im- 
prisonment by  writ  of  habeas  corpus,  see 
Habeas  Corpus,  8  51. 

Time  for  appeal  afTected  by  pardon,  see 
Pardon,  f  8. 

Oo»U. 

Costs  In  criminal  proaecntlona,  see  Goats, 

18  37-40. 

Imprisonment  for  failure  to  pay  costs,  see 

Costa,  I  42. 
Liability  of  prosecuting  witness  fbr  costs, 

see  Costs,  I  40. 


I.   NATURE  AND  ELEUENTS  OF  CBIUE 
AND  DEFENSES  IN  GENERAL. 

S  1.  Nature  of  crime  in  generaL 

(1900)  An  "offense"  is  a  breach  of  the 
laws  estaUlBhed  for  the  protection  of  the 
public,  as  distittgnlshed  from  an  Infringement 
of  mere  private  rights;  and  such  word  Is 
used  as  a  genus,  compr^ending  every  crime 
and  misdemeanor,  or  as  a  species,  signifying 
a  crime  not  indicated  but  punishable  sum- 
marily or  by  the  forfeiture  of  a  penalty. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Territory, 
25  Okla.  238,  105  Pac.  677. 

(1900)  Where  there  Is  jurisdiction  of  the 
party  and  of  tbe  offense  for  which  he  was 
tried,  the  decision  of  all  other  questions 
arising  In  tbe  case  Is  but  an  exercise  of  that 
Jurisdiction. 

Ex  parte  Brown.  3  Okla.  Gr.  329,  106 
Pac.  677. 

1 2.  Power  to  define  and  pvnUii  crime. 
J  3.   Sttia. 

(1910)  It  is  the  exclusive  province  of  the 
Legislature  to  declare  what  shall  constitute 
a  crime,  but  it  Is  the  duty  of  the  courts  to 
determine  whether  a  particular  act  done  or 
omitted  is  within  tbe  Intendment  ot  a  g&n- 
eral  statute. 

Stewart  V.  State,  4  Okla.  Cr.  564,  109 
Pac.  243. 

{4*   Territories. 

(1013)  Oklahoma  Territory  had  the  au- 
thority and  power  to  enact  laws  dining 
the  crimes  of  murder  and  manslaughter,  and 
to  prescribe  puniahmoit  therefor. 

Ex  parte  Graves,  8  Okla.  Cr.  716,  130 
Pac.  307. 

S5.  An>Iicatibn  and  operation  eonnum 
law. 

{  6.   Adoption  and  abrogation. 

(1920)  The  procedure,  practice,  and 
pleadings  In  courts  of  record.  In  criminal 
acts  or  In  matters  of  a  criminal  nature,  not 
specifically  provided  for  in  tbe  Code  of  Crimi- 
nal Procedure,  are  In  accordance  with  the 
Iffocedure,  practice,  and  pleadings  of  the 
common  iaw. 

Bland  y.  State,  —  Okla.  Cr.  — ,  196  Pac 
732. 


S  7.   Effect  ai  to  constmction  of  HatolM. 

The  definition  of  an  act  made  an  offense 
by  statute,  but  not  defined  by  it,  may  be 
ascertained  by  reference  to  the  common  law. 
(1009)  Shires  v.  State,  2  Okla.  Cr.  80,  99 
Pac.  1100;  (19U)  CroweU  v.  States  6 
Okla.  Cr.  148, 117  Pac.  888. 

(1910)  There  are  no  common-law  crimes 
In  this  state;  but.  where  the  legislature 
creates,  without  defining,  an  offense  which 
was  a  crime  under  the  common  law,  tbe 
common-law  definition  ot  the  crime  will  be 
adopted. 

Stewart  v.  State,  4  Okla.  Cr.  664,  109 

Pac.  243. 

5  8.   Statutory  provisions. 

{ 9.   Creation  and  definition  of  offenses. 

(1910)  Penal  statutes  can  not  be  en- 
larged by  Implication  or  extmded  by  infer- 
ence, and  no  peraon  can  be  convicted  of  a 
crime  unless  the  act  committed  is  within 
both  the  letter  and  the  spirit  of  a  penal 
statute. 

City  of  Shawnee  t.  Landon,  8  OUa.  Cr. 
440,  106  Pac.  652. 

The  legislature  In  creating  an  offense  may 
define  It  by  a  particular  description  of  the 
act  or  acts  constituting  it,  or  it  may  define 
it  as  any  act  which  produces,  or  Is  rea- 
sonably calculated  to  produce  a  certain  de- 
fined or  described  result 

(1910)  Stewart  v.  State,  4  Okla.  Cr.  564, 
109  Pac  2^;  (1913)  State  v.  Law- 
rence, 9  Okla.  Cr.  16,  180  Pac.  SOS; 
(1016)  Fessler  v.  State,  12  Okla.  Cr. 
679,  160  Pac  1129. 

(1013)  Gomp.  Laws  1900.  12782,  provid- 
ing that  any  person  who  commits  any  act 
which  grossly  injures  the  person  or  property 
of  another  or  grossly  disturbs  the  public 
peace  or  health,  or  openly  outrages  public 
decency.  Is  guilty  of  misdemeanor,  Is  not 
void  for  uncertainty. 

State  V.  Lawrence,  9  Okla.  Cr.  16,  130  ' 
Pac  608. 

(1918)  Where  the  legislature  creates 
without  defining  an  offense  which  was  a 
crime  at  conaaon  law,  ttie  conmwn-law  d^l- 
tlm  wHl  be  treated  as  part  of  the  statnts, 
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and  will .  render  certain  and  definite  what 
might  otherwise  be  oncertain  and  Indefinite. 
SUte  T.  lAwrence,  9  OUa.  Cr.  16,  130 
Pac.  SOS. 

i  10.   RepeaL 

The  r^ieal  of  tbe  aectlons  of  the  United 
States  Rev.  Stat.,  tit  TO,  cfa.  7.  relating  to 
offenses  against  tbe  elective  franchise,  by 
Act  Feb.  8,  1804  (28  Stat  at  L.  36,  cb.  25, 
Comp.  Stat  1913,  S  1015),  does  not  impliedly 
withdraw  from  the  operation  of  United 
States  Penal  Code,  1 19  (U.  S.  Rev.  Stat 
15508),  offenses  against  tbe  elective  fran- 
chise committed  by  person  or  officers. 

(1915)  United  States  v.  Mosley,  238  U.  S. 

383,  59  L.  ed.  1355,  36  Sup.  Ct.  904; 

(1915)   Guinn  T.  United  States,  238 

U.  S.  847,  59  L.  ed.  1840.  85  Sap.  Ct- 

926. 

(1916)  Const,  art  6,  1  54,  provides :  "The 
repeal  of  a  statute  shall  not  revive  a  statute 
previously  repealed  by  such  statute,  nor  shall 
such  repeal  affect  any  accrued  right  or  pen- 
alty incurred,  or  proceedings  begun  by  virtue 
of  such  repealed  statute."  The  above  sec- 
tion construed  in  part,  and  held  "that  stat- 
utes repealing  penalties  for  offenses  com- 
mitted In  this  state  operate  pro^ctively. 
and  are  applicable  only  to  offenses  com- 
mitted after  the  statute  became  effective." 
Penn  v.  State,  IS  OWa.  Cr.  867,  164  Pac. 
092. 

111.   Offnim  againtt  United  Slatet  and 

state  or  territt»ry. 

(18^)  In  matters  of  practice  in  federal 
criminal  causes,  the  Code  of  Criminal  Pro- 
cedure of  the  territory  governs  so  far  as 
the  same  la  applicable  and  not  In  confiict 
with  some  federal  statute  on  the  same  sub- 
ject 

Stanley  v.  United  States,  1  Ofela.  336,  83 
Pac.  1025. 

(1913)  Under  the  common  law,  tbe  repeal 
of  a  penal  statute  operated  as  a  remission 
of  all  penalties  for  violations  thereof  com- 
mitted before  its  repeal,  unless  the  repealing 
statute  contained  a  provision  expressly  re- 
serving the  right  to  the  state  to  continue 
such  prosecution,  but  under  the  Constitution 
and  laws  of  our  state  this  rule  Is  abrogated ; 
there  being  a  constitutional  provision  and  a 
general  statute  reserving  tlds  right  to  the 
state. 

Jones  V.  State,  10  Okla.  Gr.  216, 136  Pac. 
U2. 

{ 12.  Criminal  intent  and  malioB. 
§  13.   In  ^amraL 

(1890)  Malice  may  be  Implied  from  any 
deliberate  and  unlawful  act  against  another, 
if  the  unlawful  act  be  of  such  character 
as  to  show  an  abandoned  and  malignant  dis- 
position. 

Bias  V.  United  States,  3  Ind.  Ter.  27, 
53  S.  W.  471. 

(1913)  "Wilfully"  is  held  to  be  synony- 
mous with  "Intentionally,"  "designedly," 
"without  lawful  excuse" — that  Is,  not  "acci- 
dentally;" 

:  Miller  V.  State.  9  Okla.  Cr.  66,  130  Pac. 
.818. 


A  gullt7  Intention,  unconnected  with  an 
overt  act  or  outward  manifestation,  can  not 
be  made  tbe  subject  of  punishment  under 
the  law. 

(1918)  Proctor  v.  State,  15  Okla.  Cr.  838, 
176  Pac.  771;  (1919)  Pinchback  v. 
State,  15  Okla.  Cr.  402,  177  Pac.  119; 
(1919)  Thomas  v.  State,  15  Okla.  Cr. 
403,  177  Pac.  119;  (1919)  Tatum  v. 
State.  15  Okla.  Cr.  381,  177  Pac.  121 ; 
(1019)  Glacfcen  v.  States  15  Okla.  Cr. 
401,  177  Pac.  122;  (1919)  Goodpasture 
V.  State,  15  Okla.  Cr.  400,  ITZ  Pac 
124;  (19:^)  Baumgamer  v.  State,  16 
Okla.  Cr.  390.  177  Pac.  879;  (1919) 
Jacobs  V.  State,  16  Okla.  Cr.  406,  177 
Pac.  379;  (lOlG)  Cook  v.  State,  15 
Okla.  Cr.  408.  177  Pac.  380;  (1919) 
Bond  V.  State,  15  Okla.  Or.  407,  177 
Pac.  379;  (1919)  McKulght  v.  State, 
15  Okla.  Cr.  400,  177  Pac.  883. 

An  act  and  a  guilty  intent  must  combine 
to  constitute  a  crbne,  and  mtut  generally 

concur  In  point  of  time. 

(1918)  Proctor  v.  State.  15  Ohla.  Cr.  388. 
176  Pac.  771;  (1919)  Pinchback  v. 
(1919)  Thomas  v.  State,  15  Okla.  Cr. 
403,  177  Pnc.  119;  (1919)  Tatum  v. 
State,  15  Okla.  Cr.  402,  177  Pac.  119; 
(1919)Thoma8  v.  State,  15  Okla.  Cr. 
403,  177  Pac.  119;  (1919)  Tatum  v. 
State,  15  Okla.  Cr.  381,  177  Pac.  121 ; 
(1919)  Olacken  v.  State,  15  Okhi.  Or. 
401,  177  Pac.  122;  (1919)  Goodpasture 
V.  state,  15  Okla.  Cr.  400,  177  Pac. 
124;  (1919)  Bumgamer  v.  State,  15 
Okla.  Cr.  390.  177  Pac.  124;  (1919) 
Jacobs  V.  State,  15  Okhi.  Or.  406,  177 
Pac.  379;  (1919)  Cook  v.  State,  16 
Okla.  Cr.  408,  177  Pac.  380;  (1919) 
Bond  V.  State,  15  Okla.  Cr.  407.  177 
Pac.  379;  (1919)  McKnight  v.  State. 
15  Okla.  Cr.  409,  177  Pac.  383. 

{14.   ^snmptlon  frmn  unlawful  acL 

(1888)  Wh»e  a  crime  is  actually  com- 
D^ltted,  intrait  is  presumed  from  the  criminal 

act. 

Asber  v.  Territory,  7  Okla.  188,  54  Pac. 

445. 

'  (1920)  The  general  rule  Is  that  a  man 
shall  be  presumed  to  Intend  that  which  he 
dpes,  or  which  ia  the  natural  and  necessary 

consequence  of  his  act 

Garrison  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  517. 

S  'lS.  Criminal  act  or  omission. 
See  1112. 18. 

]   Proctor  V.  State.  15  Okla.  Cr.  888.  176 
Pac.  771. 

An  unexecuted  Intent  to  violate  the  law 
a^nounts  to  no  more  than  a  thought  and  la 
not  punishable  as  a  crime. 
^    (1918)  Proctor  v.  State,  15  Okla.  Cr.  838. 

176  Pac.  771;   (1919)  Pinchback  v. 

State,  16  Okla.  Cr.  402,  177  Pac.  110: 

(1919)  Thomas  v.  State,  15  Okla.  Or. 

408.  177  Pnc.  119;  (1919)  Tatum  v. 

State,  15  Okla.  Cr.  381,  177  Pac.  121 ; 

(1919)  Olacken  v.  State.  16  Okla.  Gr. 

401, 177  Pac  122;  (1019)  GoodpMtore 
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T.  State,  15  Okia.  Cr.  400,  177  Pac. 
124;  (1010)  Btmigarner  v.  State,  19 
Okla.  Cr.  309,  177  Pac.  124;  (1019> 
Jacobs  V.  State,  15  Okla.  Cr.  406,  177 
Pac.  870;  (1010)  Cook  v.  State,  15 
Okla.  Cr.  408.  177  Pac.  380;  (1019) 
Bond  V.  State,  16  Okla.  Cr.  407,  177 
Pac.  370;  (1919)  McKnlght  t.  State. 
15  Okla.  Or.  400,  177  Pac.  383. 

S  16.  FelMiiM  and  Duadameaiion. 

(1911)  Under  Snyder's  Stat  S  7073,  It  Is 
merely  a  misdemeanor  for  a  person  Im- 
prisoned upon  a  commitment  detaining  bim 
for  trial  for  an  offense,  not  capital,  to  break 
Jail  and  escape. 

Ex  parte  Martin,  6  Okla.  Cr.  224.  118 
Pac  156. 

S  17.  liuwance  or  miatake  of  luL 

(1807)  Where  the  intent  to  commit  the 
act  charged  In  an  indictment  is  not  neces- 
sarily an  Ingredient  of  tbe  crime,  as  de- 
fined by  the  statute,  the  fact  that  the  act 
may  have  been  committed  under  ignorance 
or  mistake  of  fact  la  no  defense  to  the  crime 
charged. 

Gnrrer  t.  Territory,  5  Okla.  342,  40  Pac. 
470. 

i  18.  Entrapment 

(1900)  An  officer  can  not,  by  his  consent 
to  or  connivance  In  a  public  offense,  de- 
stroy the  criminal  character  of  the  act  done 
or  free  tbe  perpetrator  from  prosecution  or 
punishment  for  the  crime  so  committed. 
De  Graff  v.  State,  2  Okla.  Cr.  519,  103 
Pae.  538. 

(1909)  The  state  can  not  be  eBto[^>e(I  to 
prosecute  a  criminal  by  the  action  of  its 
cotinty  attorney,  or  other  officer. 

De  Graff  v.  State,  2  Okla.  Cr.  519,  103 
Pac.  68a 

(1900)  It  Is  not  Improper  to  employ  de- 
tectives to  procure  evidence  for  the  prosecu- 
tion of  those  violating  the  law. 

De  Graff  v.  Stete,  2  Okla.  Cr.  519,  103 
Pac  588. 

The  state  Is  not  precluded  from  prosecut- 
ing a  violation  of  the  prohibition  law  be- 
cause the  purchase  of  the  liquor  was  made 
for  the  purpose  of  Instituting  a  prosecution. 
(1910)  Stack  V.  State,  4  Okla.  Cr.  1. 
109  Pac.  126:  (1910)  Caveness  v.  State, 

3  Okla.  Cr.  729.  109  Pac.  125;  (1930) 
Cunningham  v.  State,  4  Okla.  Cr.  XIII. 
Ill  Pac.  059;  (1010)  Taggert  v.  State, 

4  Okla.  Cr.  XIV,  111  Pac.  950;  (1910) 
Moss  V.  Stete,  4  Okla.  Cr,  247,  111 
Pac.  960. 

119.  RepaxatioB. 

(1917)  BUI  of  Rights,  il7,  prescribes: 
"No  person  shall  be  prosecuted  fbr  a  felonj 
by  Information  without  having  had  ■  pre- 
liminary examination  before  an  examining 
magistrate,  or  bavlng  waived  such  prelimi- 
nary examination."  Held,  that  under  the 
constitutional  provision  tbe  precedent  fact 
that  a  pr^minary  examination  has  been 
had  or  walTed  constttntea  a  Jurisdictional 


basis  for  a  pcoseoutlon- oh- Information  , in 
tbe  district  court.  It  Is  the  fact  that-there 
was  a  preliminary' lamination,  or  a  waiver 
thereof,  and  a  Judicial  determlnatl^m  thereon 
by  the  examining  magistrate  that  a  felony 
has  been  committed,  and  that  there  Is  prob- 
able cause  to  believe  that  defendant  is  guilty 
thereof,  and  .that  confers  Jurisdiction  on  the 
district  court  and  authorized  the  county  at- 
torney to  file  an  information  in  said  court 
charging  the  crime  committed  according  to 
the  facte  In  evidence  on  such  examination, 
or  for  the  offense  charged  In  the  preliminary 
information  when  such  examination  has  been 
waived  by  the  defendant 

Norwood  V.  Stete,  14  Okla.  Cr.  637,  160 
Pac.  660. 

1 20.  Immunity  to  one  ftumiihiiig.  informa- 
tion or  evidence. 
(1000)  Const  art  2,  127.  granting  Im- 
munity from  prosecution  on  account  of  any 
transaction  concerning  which  a  person  may 
testify,  relates  only  to  a  criminal  action, 
and  not  to  a  civil  proceeding. 

In  re  Blggers,  24  Okla.  842.  101  Pac. 
1063. 

(1913)  Before  any  person  can  secure  Im- 
munity imder  {  27  of  the  Bill  of  Rlghte  on 
account  of  Incriminatory  evidence,  given  by 
blm  as  a  witness  before  a  grand  Jury,  or 
in  any  court,  such  witness  must  have  testi- 
fied under  an  agreement  made  with  tlie  prose- 
cuting attorney,  approved  by  the  court,  or 
such  witness  must  have  claimed  the  pilTl- 
lege  of  silence,  which  was  hy  the  court 
denied,  and  such  witness  must  have  been 
compelled  by  the  court  to  so  testify;  and 
immunity  will  uot  then  be  granted  unless 
such  witness  acts  In  good  faith  with  the 
stete,  and  testifies  truthfully  and  fully  as  to 
all  material  facts  within  his  knowledge 
touching  the  matter  und«r  inquiry. 

Scribner  v.  Stete,  0  Okla.  Cr.  465,  132 
Pac.  933. 

(1913)  A  Justice  of  the  peace,  acting  as 
coroner  at  an  Inquest  for  murder,  la  without 
power  to  compel  a  witness  to  answer  ques- 
tions which  might  Incrlmlnato  such  wltneaa, 
and  Is  without  power  to  grant  Immunity 
to  any  wltnera  for  answering  self-lncrlmlnat- 
ing  questions. 

Faucett  V.  Stete,  10  Okla.  Cr.  Ill,  134 
Pac.  830. 

(1916)  The  fact  that  one  Is  brought  Into 
court  by  process  to  give  his  testimony  by 
no  means  renders  the  steteni«ite  made  In 
such  testimony  involuntery. 

Oboate  V.  State,  12  Okla.  Cr.  660,.  160 
Pac  34. 

(1918)  Before  any  person  can  secure  im- 
munity under  I  27  of  tlie  Bill  of  Righto  of 
the  Constitution,  on  account  of  incriminatory 
evidence  given  by  him  before  any  court  of 
competent  Jurisdiction,  such  witiiess  must 
have  claimed  his  privilege  of  silence,  and 
be  denied  that  privilege  by  the  court  and 
forced  to  testify  over  his  objections,  taoA 
must  also  In  good  faith  dlaelose  all  the-fecte 
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pertaining  In  tbe  matter  Inquired  about  truth- 

Tagoe  T.  State.  iS  OUa.  Gr.  6S,  174 
Pac.  U0& 

(1930)  Before  any  person  can  secure  Ini- 
monity  under  Bill  of  lUglitB,  Const.  127, 
on  account  of  Incrllnlnatlng  evidence,  given 
by  him  as  a  witness,  for  tbe  state,  such 
witness  must  bare  testified  under  an  agree- 
ment made  with  prosecuting  attorney,  ai>- 
proved  by  the  court,  or  such  witness  muKt 
have  claimed  the  privilege  of  silence,  which 
was  by  the  court  denied  and  such  witness 
must  have  been  con^vUed  by  the  court  to 
80  testlQr. 

HcGonneU  t.  State.  —  Okla.  Cr.  — .  197 
Pac  021. 

{21.  Attempts. 

(1909)  TO  constitute  an  "attempt."  to 
commit  a  crime,  the  acts  done  must  be  not 
merely  preparatory,  but  must  reach  far 
enough  towards  tbe  accomplishment  of  the 
detired  result  to  amount  to  tbe  commence- 
ment of  its  consummation. 

Ex  parte  Torner,  3  Okla.  Gr.  168,  104 
PaclOTL 


n.  CAPACITY  TO  COMBin  AND  RE- 
SPONSIBILITY FOR  CRIME. 

5  22.  Insanity. 

123.   In  generaL 

(1900)  Stat.  1883,  $2S61  (Wilson's  Rev. 

6  Ann.  Stat  1908,  {2668),  provldhig  that 
"no  person  can  be  convicted  of  an  attempt 
to  commit  a  crime,  when  It  appears  that 
tbe  crime  Intended  or  attempted  was  perpe- 
trated by  such  person  In  pursuance  of  such 
attempt,"  has  no  application  to  the  crime 
of  assault  with  Intent  to  rob  committed  in 
an  Indian  country,  and  such  crime  is  gov- 
erned by  tbe  laws  of  the  United  States, 
and  not  by  the  laws  of  Oklahoma;  and, 
under  the  laws  of  the  United  States,  there 
can  be  no  merger  of  the  crime  of  assault 
with  intent  to  rob  and  the  crime  of  robbeiy 
Itself,  when  committed  In  tbe  Indian  coun- 
try. 

Axhelm  v.  United  States,  9  Okla.  321,  00 
Pac.  98. 

(1901)  Under  Stat  1898,  1 1862  (Wilson's 
Rev.  A  Ann.  Stat,  1 1937),  jvovldli^  that  all 
persons  are  capable  of  committing  crime, 
ttcept  Insane  persons  and  all  persons  of  un- 
sound mind.  Including  persons  temporarily 
deprived  of  reason,  on  proof  that  at  the  time 
of  committing  the  act  charged  against  them 
they  were  incapable  of  knowing  Its  wrong- 
fulness, a  person  who  has  sufficient  mental 
capacity  to  know  the  wrongfulness  of  the 
act  which  Is  by  law  declared  to  be  a  crime 
is  iMponalble,  and  subject  to  punishment 
therefor. 

Maas  T.  Territory.  10  Okla.  714,  68  Pac. 
960. 

(1011)  Snyder's  Stat.  12084,  providing 
that  "All  persons  are  capable  of  committing 
crimes,  except  those  belonging  to  the  follow- 
ing classes:  *  *  *  4.  Lunatics,  insane  per- 
■on^  and  all  perwma  of  ninound  mind.  In- 


cluding persons  temporarily  or  partially  de- 
prlyed  of  reason,  upon  proof  that  at  the 
time  of  committing  the  act  charged  against 
them,  they  were  incapable  of  knowing  its 
wrongfulness,"  is  not  modified  by  17000, 
providing  that,  "An  act  done  by  a  person 
In  a  state  of  insanity  can  not  be  punished 
as  a  public  offense."  but  is  aupirianaited  by 
it;  and  under  these  provisions  tbe  test  of 
criminal  responsibility  for  committing  an 
act  which  is  a  crime  under  tbe  law,  is  the 
mental  capacity  to  distinguish  between  right 
and  wrong  as  applied  to  the  particular  act 
and  to  understand  the  nature  and  conse< 
quences  of  such  act;  or,  knowing  Its  wrong- 
fulness, the  defendant  Is  not  criminally  re- 
sponsible. If  by  reason  of  insanity  be  did 
not  have  the  will  and  mental  power  to  re- 
frain from  committing  such  act 

Adair  v.  State,  6  Okla.  Gr.  284,  118  Pac 
416. 

Under  Rev.  Laws  1910,  12094.  the  teat 
of  criminal  responsibility  for  the  commis- 
sion of  a  crime  depends  on  whether  accused 
had  mental  capacity  to  distinguish  between 
right  and  wrong,  as  applied  to  the  par- 
ticular act,  and  to  understand  the  nature 
and  consequence  of  such  act 

(1914)  Alberty  v.  State,  10  Okla.  Or. 

616.  140  Pac  1025;   (1920)   Roe  v. 

State,  —  Okla.  Cr.  — ,  191  Pac  104& 

The  true  test  of  criminal  responsibility, 
where  the  defense  of  insanity  is  interposed, 
is  whether  the  defendant  has  sufflclmt  rea- 
son to  know  right  from  wrong. 

(1916)  Smith  V.  State.  12  Okla.  Gr.  307, 
155  Pac  680;  (1917)  Owen  v.  State, 
13  Okla.  Gr.  195.  163  Pac  648. 

(1020)  For  reasons  holding  refusal  to  give 
certain  requested  Instructions  on  the  sub- 
ject of  insanity  not  to  be  reversible  error 
in  this  case,  see  body  of  opinion. 

Roe  V.  State,  —  Okla.  Cr.  — ,  191  Pac. 

104& 

(1920)  The  terms  "lunatics"  and  "insane 
persons"  Incorporated  Id  Rev.  Laws  1910, 
f  2094,  subd.  4,  refers  to  those  persons  to- 
tally deprived  of  tbe  power  of  reason  and 
who  would  not  under  any  circumstances 
have  mental  capacity  sufficient  to  know  the 
wrongfulness  of  the  act 

Roe  V.  State,  —  Okla.  Cr.  — ,  191  Pac 
104& 

(1920)  The  test  of  criminal  responsibility 
for  conunitUng  an  act  which  Is  declared  to 
be  a  crime  ia  fixed  at  tbe  point  where  tiie 
accused  has  mental  capacity  to  distinguish 
between  right  and  wrong  is  applied  to  tbe 
particular  act  and  to  understand  the  na- 
ture and  consequoices  of  such  act.  and,  where 
defendant  wholly  falls  to  meet  this  burden. 
In  order  to  be  acquitted  on  the  ground  of 
insanity,  he  can  not  be  heard  to  complain 
of  any  alleged  errors  In  the  Instructions  of 
tbe  trial  court  on  the  question  of  Insanity. 
McNeUl  T.  State.  —  Okla.  Gr.  — .  192 
Pac  260. 
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1 24.   Irrcustible  impnlse. 

(X90S>  The  law  does  not  recognize  tlie 
theoiy  of  uncontrollable  impulse  as  an  ex- 
cuae  for  crime,  so  long  as  detaidant  bas  tlie 
mental  capacity  to  know  rlglit  from  wrong 
and  to  know  and  imderstaod  the  nature  atid 
coDBeqaencee  of  his  acts. 

Tamer  v.  Territory,  15  Okla.  657,  .S2 
Pac.  OSO. 

I  25.  Drankenneu. 

(1907)  Under  the  expretss  provisions  of 
Manaf.  Dig.  1 1502  (Ind.  Ter.  Ann.  Stat  1889, 
f  845),  drunkenness  Is  not  an  excuse  for  aiiy 
erime  or  misdemeanor. 

Carney  v.  United  States.  7  Ind.  Ter. 
247,  104  S.  W.  606. 

9  26.   In  generiL 

(1918)  Insanity,  though  superinduced  !)y 
excessive  and  long-continued  indulgence  In 
alcoholic  Uqoors,  and  known  as  "delirium 
tremens,"  or  "mania  a  potu,'*  rendered  a  per- 
son so  afflicted  IrresponsiUe  for  his  acts,  If 
it  be  of  such  a  character  as  to  deprive  him 
of  the  mental  capaei^  to  dlstlnguiiih  be- 
tween rlglit  and  wrong,  as  ai^lied  to  tlie 
particular  act,  whether  he  be  under  the  ia- 
fluence  of  liquor  at  the  time  of  the  commls 
slon  of  the  act  or  not:  but,  to  do  so,  bis 
aflniction  must  l>e  a  settled  or  fixed  Insanity, 
not  a  mere  fit  of  drunkenness;  so  a  person, 
not  previously  laboring  under  such  a  dis- 
ease or  affliction,  who  voluntarily  i)ecomes 
intoxicated  to  sneh  an  extent  and  for  au<-h 
a  period  of  time  as  to  cause  unconscious- 
ness of  his  acts,  is  not  Irresponsible  under 
the  law  for  the  acta  done  by  him  while  iu 
such  mental  condition. 

McCarter  v.  State,  14  Okla.  Cr.  305,  170 
Pac.  712. 

(1919)  Under  Penal  Code  (Rev.  Laws 
1010,  1 2096) ,  voluntary  intoxication  is  no  ex- 
cuse for  crime. 

Buck  T.  State,  16  Okla.  Gr.  350, 182  Pac. 
91S. 

1 27.   Involuntary  intoxicition. 

(1916)  The  fact  tiiat  one  person  gives  an- 
other intoxicating  liquor,  which  he  volun- 
tarily drinks,  does  not  render  his  intoxica- 
tion involnntary.  Involuntary  Intoxication 
never  exists  where  the  p«son  IntoxicatiHl 
knows  wbat  be  is  drinking,  and  drinks  tlie 
intoxicant  voluntarily,  and  without  being 
made  to  do  so  by  force  or  coercion. 

Ferryman  v.  State,  12  Okla.  Cr.  600,  ir>9 
Pac.  937. 

(1921)  Where  the  accused,  by  fraud,  de- 
ception, or  artifice  is  misted  or  imposed 
npon,  and  is  induced  to  freely  imbibe  a  me- 
dicinal alcoholic  preparation,  without  know- 
ing its  properties  or  narcotic  ingredients,  re- 
sulting in  intoxication  or  temporary  insanity, 
such  intoxication  would  not  be  "voluntary 
intoxication,"  within  the  meaning  of  tlie 
law;  and  If  the  mental  condition  was  such 
that  the  defendant  had  no  knowledge  or  com- 
prehension of  his  acts,  and  was  unable  to 
discern  right  from  wrong,  he  would  be,  under 
sDch  drcomstances.  guilty  of  no  crime. 
Choate  v.  State,  —  Okla.  — .  197  Pac 

loeo. 

(4— Okla.  t.) 


i  28.   Delirinm  tremens  or  insanity  re- 

enltJng  from  dnmkenneu. 

See  126. 

McCarter  v.  SUte,  14  Okla.  Gr.  805,  170 
Pac.  712, 

(1915)  In  a  prosecution  for  murder, 
alcoholic  Insanity,  or  mental  incapacity  pro- 
duced by  voluntary  Intoxication  existing  only 
temporarily  at  the  time  of  the  homicide,  is 
no  Justification  or  eseuse  therefor;  but  to 
constitute  Insanity,  caused  by  Intoxication, 
a  defense  in  a  trial  for  murder.  It  must  be 
insanity  caused  by  chronic  alcoholism,  and 
not  a  mere  temjwrary  mental  condition. 
Cbeadle  v.  State,  11  Okla.  Cr.  566,  149 
Pac.  919. 

(1915)  That  a  person  not  previously  In- 
sane becomes  unconscious  of  bis  acts,  due  to 
voluntary  Intoxication,  constitutes  no  de- 
fense. 

Cheadle  v.  State,  11  Okhi.  Cr.  566,  149 
Pac.  919. 

<1U15)  Fixed  Insanity  constitutes  a  de- 
fense if  such  as  to  deprive  defendant  of 
cai)acity  to  distinguish  between  right  and 
wrong  in  the  particular  act,  though  caused 
by  the  excessive  use  of  intoxicants. 

Cheadle  v.  State,  11  OkU.  Cr.  666,  149 
PQC.  919. 

(1020)  Insanity,  though  superinduced  by 
excessive  and.  long-continued  Indulgence  in 
alcoholic  liquors  and  known  as  "delirium 
tremens,"  or  "mania  a  potu,"  reuders  a  per- 
son so  affilcted,  irresponsible  for  his  acts,  if 
it  be  of  such  a  character  as  to  deprive  him 
of  the  mental  capacity  to  distinguish  be- 
tween right  and  wrong,  as  applied  to  the 
particular  act,  whether  he  be  under  the  in- 
fluence of  liquor  at  the  time  of  the  commis- 
sion of  the  act  or  not;  but,  to  do  so,  his  af- 
fliction must  be  settled  or  fixed  Insanity, 
not  a  mere  fit  of  drnnkennesa  A  person,  not 
previously  laboring  under  such  a  diamae  or 
affliction,  who  voluntarily  becomes  intoxi- 
cated to  such  an  extent  and  for  such  a  pe- 
riod of  time  as  to  cause  unconsciouuiess 
of  his  acts,  is  not  Irresponsible  under  the 
law  for  the  acts  done  him  while  In  ancb 
nientiil  condition. 

Collier  V.  State,  —  Okla.  Cr.  — ,  186  Pac. 
963. 

$  29.  Penons  acting  under  anthori^  or  di> 
rection  of  tfthers. 
(1920)  Under  Rev.  Laws  1910,  1 2094,  the 
test  of  criminal  responsibility  for  commit- 
ting en  act  which  is  declared  to  be  a  crbne 
Is  fixed  at  the  point  where  the  accused  has 
mental  capacity  to  distinguish  I>etween  right 
and  wrong,  as  applied  to  the  particular  act, 
and  to  understand  the  nature  and  conse- 
quences of  such  act 

Agent  V.  State,  —  Okla.  Cr.  — ,  194  Pac. 
233. 

UL  PARTIES  TO  OFFENSES. 

Larceny,  see  Uirceny,  i  18. 
Murder,  see  Homicide,  i  18. 
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S  30.  Friocipab,  aiders,  abetton,  and  aecom* 
plic«8  in  general. 
(1900)  One  who  was  present  at  the  com- 
mission of  a  felony,  and  was  aiding  and 
abetting  the  one  who  committed  the  oven 
act.  is  nnder  State.  1898.  S  186S  (WllKm's 
Ber.  &  Ann.  Stat  1908.  ch.  25,  11948).  a 
principaL 

Drury  t.  T^tory,  9  Okla.  898,  60  Pac. 
101. 

(1902)  Where  defendant  agreed  with  one 
S.  that  S.  diould  at^l  a  buggy,  and  take  it 
to  defendant,  who  would  pay  him  a  certain 
sum  therefor,  and  S..  with  another,  stole 
a  buggy  in  the  county  In  which  the  indict- 
ment was  found,  and  then  removed  It  to  de- 
fendant in  another  county,  the  defendant  was 
a  principal  In  the  commission  of  the  larceny, 
though  the  agreement  was  entered  into  In 
another  county,  and  defendant  was  not  pres- 
ent when  the  stolen  property  was  taken. 
Pearce  v.  Territory,  IX  Okla.  438,  68 
Pac.  604,  affirmed,  118  Fed.  425. 
(1902)  Tbe  distinction  between  an  acces- 
sory before  the  fact  and  a  principal,  and 
betweoi  principals  in  tbe  first  and  second 
d^reea,  in  lAses  of  feloiv,  Is  abrogated,  and 
all  persona  concerned  In  Qie  crime,  whether 
they  directly  commit  It  or  aid  In  Its  com- 
mission, though  not  present,  are  guilty  as 
principals. 

Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  604.  affirmed,  118  Fed.  426. 
(1902)    An  alder  and  abettor  Is  one  who 
advises  or  procares  another  to  commit  a 
crime,  though  he  may  not  be  personally  pres- 
ent at  the  timfc 

Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  604,  affirmed.  118  Fed.  425. 
(1909)  Where  two  or  more  persons  act 
together  in  the  commission  of  an  offense, 
they  are  both  guilty,  though  one  of  them  be 
not  present  when  the  offense  was  actually 
committed. 

Lancaster  v.  State,  2  Okla.  Gr.  681,  103 
Pac  1066. 

All  persons  concerned  in  tbe  commission  of 
a  crime,  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet 
in  its  commissicm.  though  not  meiient,  are 
"principals,"  under  Rev.  Laws  1910,  S  2104. 
(1909)  (Greenwood  v.  State,  3  Okla.  Cr. 
247,  105  Pac.  371;  (1909)   Sturgis  v. 
State.  2  Okla.  Cr.  362,  102  Pac.  67; 
(1909)  Cox  V.  State,  3  Okla.  Cr.  129, 
104  Pac.  1074;  (1913)  Metcalf  v.  State, 
10  Okla.  Cr.  77,  133  Pac.  1130;  (1914) 
Etter  v.  State,  11  Okla.  Cr.  208,  144 
Pac.  560;  (1918)  Helms  v.  State,  14 
Okla.  Cr.  384,  171  Pac.  340;  (1919) 
Bundy  v.  State.  16  Okla.  Gr.  481,  184 
Pac.  796. 

(1909)   The  civil  law  of  agency  has  no  ap- 
plication to  a  violation  of  the  criminal  law. 
Cox  T.  state.  3  Okla.  Gr.  129.  104  Pac 
1074. 

(1900)  The  principles  of  law  recognized 
In  civil  cases  as  to  agency  are  not  a  part 
of  criminal  Juriq>rudence. 

Stutgls  T.  State,  2  Okla.  Gr.  862,  102 
Pac.  07. 


All  persons  are  principals  who  are  con- 
cerned In  tbe  commission  of  an  offense, 
whether  they  profit  by  the  commission  of 
such  offense  or  not 

(1910)  Morris  t.  State,  4  Okla.  Gr.  288. 
Ill  Pac.  1006:  (IMO)  Buchanan  t. 
State,  4  Okla.  Cr.  646, 112  Pac  82. 

(1910)  It  Is  error  to  Instruct  the  Jury 
that  a  person  who  stands  by  and  consents 
or  acquiesces  in  the  comnilBaion  of  a  crime 
Is  a  participant  therein.  To  be  concerned 
In  tbe  commission  of  crime,  one  most  either 
commit  tbe  crime  himself,  or  procure  It  to 
be  done,  or  he  must  aid,  assist  abet,  advise, 
or  encourage  Its  commission. 

Moore  v.  State,  4  Okla.  Cr.  212,  111  Pac 
822. 

(1910)  The  law  of  agency  as  apfdied  in 
civil  cases  has  no  application  in  criminal 
cases,  and  no  man  can  escape  punishment 
when  he  participates  in  the  commission  of 
a  crime  upon  the  ground  that  he  slmidy  acted 
as  agent  for  any  party. 

Buchanan  t.  State,  4  Okla.  Gr.  645,  112 
Pac  82. 

(1911)  There  can  be  no  alders  or  abet- 
tors where  there  is  no  crime 

Williams  T.  State,  5  Okla.  Or.  206,  U4 
Pac  624. 

(1911)  The  distinction  between  accessor- 
ies before  tbe  fact  .and  principal  Is  abolished, 
nnd  by  Snyder's  Stat,  §  2046,  "  all  persons 
concerned  In  the  commission  of  crime, 
whether  It  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  tbe  act  con- 
stituting the  offense,  or  aid  and  abet  in  Its 
commission  though  not  present  are  princi- 
pals," and  as  the  acts  of  tbe  principal  are 
made  the  acts  of  sndi  accessory,  the  lattw 
may  be  chai^;ed  as  haTli^  done  the  act  him- 
aelf,  and  may  be  bidicted  and  punished  ae> 
cordingly. 

Wlshard  v.  State,  6  Okla.  Cr.  688,  115 

Pac.  796. 

(1911)  If  several  persons  set  out  In  con- 
cert, whether  together  or  apart  upon  a  com- 
mon design  which  is  unlawful,  each  taking 
the  mrt  assigned  to  him.  some  to  commit 
the  act  some  to  watch,  and  some  to  prevent 
surprise  or  to  aid  tbe  escape  of  the  Im- 
mediate actors,  if  the  crime  is  committed, 
in  the  eyes  of  the  law  all  are  guilty  as 
principals. 

Holmes  V.  State,  6  Okla.  Gr.  641,  119 
Pac  480. 

All  persons  who  are  concerned  in  the  com- 
mission of  an  offense  are  guilty  as  "prin- 
cipals," and  should  be  prosecuted  and  con- 
victed as  such. 

(1912)  Bowes  T.  State,  8  Okla.  Cr.  277. 
127  Pac  883:  (1912)  Walker  v.  State. 
11  Oltla.  Cr.  339,  127  Pac.  896. 

(1913)  The  fact  that  a  person  who  la 
concerned  In  tbe  commission  of  a  felony  may 
attempt  to  conceal  or  to  aid  another  per- 
son who  may  also  be  concerned  in  tbe  com- 
mission of  Bdch  offense  to  escape  from  arrest 
wUl  not  make  such  person  so  aldli^  his  co- 
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defendant  an  accessory,  but  he  stUl  will  be 
Uable  to  be  tried  and  pantshed  as  a  prin- 
cipal offender. 

Howard  t.  State,  »  OkU.  Gr.  337.  131 

Pac.  uoa 

(1919)  To  constitute  one  a  party  to  a 
crime.  It  is  necessary  that  such  person  be 
concerned  In  its  commission.  He  must  either 
commit,  it,  or  aid  and  abet  in  its  commis- 
sion, and  It  is  not  sufficient  that  he  merely 
acquiesces  therein  with  Iinowledse  that  an- 
other is  committing  the  offense. 

Carrlco  v.  State,  16  Okla.  Gr.  118,  180 
Pac  87a 

(1919)  An  accomplice  under  Rev.  Laws 
1910,  i  2104,  to  be  illegally  convicted  as  a 
ivinclpal  must  be  shown  to  have  been  ad< 
vised,  counseled,  procured,  encouraged,  or 
aided  another  to  commit  the  crime  charged. 
Baldock  v.  State,  16  Okla.  Gr.  203,  182 
Pac.  286. 

(1020)  It  may  be  stated,  as  a  general 
proposition,  that  no  one  can  be  properly 
convicted  of  a  crime  that  he  did  not  com- 
mit, or  to  the  commission  of  wUcb  he  lias 
never  expressly  or  impliedly  given  bis  as- 
sent. 

Crabtree  t.  State,  —  Okla  Or.  — ,  198  Pac 
1000. 

I  31.   Constitntional  and  statntory  proviiions. 

(1900)  All  those  persons  who  at  the  com- 
mon law  were  classed  as  principals,  prin- 
cipals In  the  first  d^ree.  principals  in  the 
second  degree,  accessories  at  the  tact,  and 
acce^rtes  before  the  fact  are,  under  Stat 
1893.  11863  (Wilson's  Bot.  ft  Ann.  Stat 
1903,  ch.  25,  I  IMS),  made  principals;  while 
those  who  were  classed  as  acceasorles  after 
the  fact  are  by  the  terms  of  the  statute 
denominated  accessorfeSL 

Dmry  v.  Territory,  9  Okla.  898,  60  Pac. 
101. 

(1900)  All  distinctions  between  an  acces- 
sory before  the  foct  and  a  principal,  and  be- 
tween princlpols  in  the  first  and  second  de- 
gree In  cases  of  felony,  are  abolished  by  Stat 
1803.  111862,  1864  (Wilson's  Rev.  ft  Ann. 
Stat  1903.  ch.  2S,  SI1&47,  1949),  and  all  per- 
sons concerned  In  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense,  or  aid  and  abet  in  Its 
commission,  though  not  present  must  be  In- 
dicted, tried  nnd  punished  ae  principals. 
Dmry  V.  Territory.  9  Okla.  388,  60  Pac. 

101 ;  Reeves  v.  ToTltory,  10  Okla.  194, 

61  Pac.  828. 

(1000)   Wilson's  Rev.  ft  Ann.  Stat  1908, 
i  1948,  abolishes  the  common-lav  dlstlncttona 
as  to  accessories  before  the  tACt  and  prln- 
dpate  in  Ow  fint  and  second  degrees. 
Sturgls  T.  State,  2  Okla.  Gr.  8^  102  Pac. 
57. 

i  32.  Prineipali  Id  fint  degree. 

I  S3.   Commiislon  a€  dEense  liy  innoeeiit 

■gent 

(1918)  Where  the  attempt  is  made  to  con- 
Tkrt  a  persna  and  to  bold  him  criminally  re- 


S8S 

sponsible  for  the  acts  of  his  employe,  It 
must  be  clearly  shown  that  such  act  was 
reasonably  within  the  scope  of  the  agent's 
employment,  or  was  an  act  done  within  the 
course  of  the  principal's  business.  One  em- 
ployed to  do  the  ordinary  work  in  and  aronnd 
a  feed  and  wagon  yard  Is  not  oMlnarily  em- 
ployed, nor  Is  it  within  the  scope  of  the 
employer's  business,  to  sell  whisky  in  snch 
yard,  and  the  employer  of  such  person  would 
not  be  criminally  responsible  for  the  acts 
of  such  employe  In  selling  whisky  In  said 
yard,  unless  be  was  then  engaged  In  such 
unlawful  business  at  that  place,  or  bad  hired 
such  employe  to  sell  whisky  In  addition  to 
his  general  duties  as  helper  In  tbe  feed 
and  wagon  yard. 

Simpson  T.  State,  14  Okla.  Cr.  484,  ITS 
Pac.  S29. 

i  34.   PrineipsiB  in  second  degree. 

(1808)  Mansf.  Dig.  S  1605  (Ind.  Ter.  Ann. 
Stat  1899,  S848),  defining  an  accessory  as 
one  "who  stands  by,  aids,  abets,  or  assists" 
in  tbe  perpetration  of  a  crime,  one  who  Is 
thus  Indicted  as  an  accessory  Is  charged  as 
a  principal  In  the  second  degree  under  the 
common  law,  and  proof  that  his  principal  In 
the  first  degree  was  convicted  Is  irr^evant 
and  ImmateriaL 

WlUtams  T.  United  States,  1  Ind.  Ter. 
560,  45  S.  W.  UO. 

I  35.  Accessories  before  the  fact 

ildOtl)  At  common  law  an  accessory  be- 
fore tbe  fact  is  one  who,  being  absent  when 
the  crime  was  committed,  procures  or  coun- 
sels another  to  commit  It. 

Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  504.  affirmed  118  Fed.  426. 

S36.   Abtmeo. 

(1914)  On  a  trial  for  larceny,  where  dr^ 
cumstantial  evidence  alone  Is  relied  on  for 
a  conviction,  and  there  is  a  direct  conflict 
In  the  testimony,  It  is  error  for  the  trial 
court  to  fall  and  refuse  to  instruct  on  the 
law  applicable  to  a  theory  of  the  defense 
which  the  evidence  tends  to  saiqwrt  when 
the  defendant  requests  it 

Harris  v.  State^  U  Okla.  Gr.  57, 146  Pac. 
1086. 

i  37.  —  Ineitenent  to  «ffenM. 

(1910)  The  appointment  of  commissioners 
charged  with  the  duty  of  selecting  Jurors, 
Is  not  necessarily  an  executive  function,  and 
the  power  to  make  such  appointment  may 
properly  be  conferred  upon  the  Judge  of  the 
district  court 

Remer  v.  State,  3  Okla.  Gr.  706, 109  Pac. 
247. 

S  38.  Aecessories  aftw  die  fact 

(1909)  In  a  misdemeanor,  tbere  can  be  no 
accessory  after  the  commission  of  tbe  of- 
fense. 

Sturgls  V.  State,  2  Okla.  Gr.  862,  102 
Pac  67. 

(1916)  If  there  is  substantial  evidence 
In  a  criminal  case,  tmdlng  to  prove  each 
element  of  tbe  offense  charged,  the  verdict 
wUl  not  be  distarbed  on  appeal,  tbe  qnes- 
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tlon  of  reasonable  doubt  being  sol^  for 
the  Jury. 

Hayes  t.  United  States,  231  Fed.  106l 


IT.  JITRISDICnON. 

Crimes  committed  on  Indian  lands,  see  In- 
dians, 130. 

Perjury  In  proceedings  void  for  want  of 

Jurisdiction,  see  Perjury,  8  5. 
Want  of  jurisdiction  os  ground  for  release 

of  prisoner,  see  Habeas  Corpus,  i  18. 

1 39.  Nature  and  scope      criminal  jnrisdlfr 

tion. 

(1913)  Where  there  is  Jurisdiction  of  the 
party  and  of  the  oflTense  for  which  he  was 
tried,  the  decision  of  all  other  questions  aris- 
ing in  the  case  is  but  an  exercise  of  that 
jurisdiction. 

Ex  parte  Sicemore,  9  Okla.  Or.  376,  131 
Pac.  1108. 

{ 40.   Consthational  and  Btatntory  provisioas. 

(1900)  Sess.  Laws  1909.  p.  181,  cb.  14,  art. 
7,  S  2,  giving  to  the  county  superior  courts 
thereby  created  concurrent  jurisdiction  with 
the  county  court  In  alt  criminal  matters, 
does  not  violate  Const  art  7,  1 12. 

Ex  parte  Whitehouse,  3  Okla.  Cr.  97. 104 
Pac.  872. 

Act  Harcb  6.  1009  (Laws  1900,  ch.  14,  art 
7),  creating  superior  court  for  each  «oanty 
having  a  population  of  30.000  and  a  city 
therein  of  8,000,  is  not  In  conflict  with  Const 
art  7,  i  12,  in  conferring  misdemeanor  juris- 
diction on  such  court 

(1912)  Ex  parte  Anderson.  33  Okla.  216. 
124  Pac.  980;  (1912)  Ex  parte  Llgbtle. 
33  Okla.  223,  124  Pac.  983. 

{41.  Conrts  invntod  with  criminal  jnriicKe- 

842.   In  generaL 

(1884)  Where  the  probate  courts  have 
jurisdiction  concurrent  with  justice's  courts, 
the  procedure  shall  be  the  same  as  pre- 
scribed for  a  Justice  court 

(Tolller  V.  Territory,  2  Okla.  444,  37  Pac. 
819. 

(1885)  The  Pawhuska  district  court  can 
exercise  no  jurisdiction  as  a  United  States 
court  except  for  the  punishment  of  crimes 
committed  by  Indians  on  the  Osage  or  Kan- 
sas Indian  reservation,  viz..  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill 
arson,  burglary,  and  larceny,  which  said 
enumerated  olTennes  must  be  proaecnted  on 
the  territorial  side  of  said  court. 

Goodson  V.  United  States,  7  Okla.  117, 
54  Pac.  423. 

(1899)  Probate  courts  have  jurisdiction  of 
all  offenses,  under  the  laws  of  the  territory, 
not  Infamous,  Including  criminal  Hbel. 

Martin  v.  Territory.  8  Okla.  41,  56  Pac. 

7ia 

(1899)  The  statutes  of  1895  (Sess.  Laws 
1896.  pp.  188,  189),  amendatory  of  the  crim- 
inal procedure  act,  did  not  repeal  any  pre- 
tIoiu  enactroent  rating  to  jurisdiction  of 


probate  courts  which  required  and  had  re- 
ceived the  ratification  of  Congress  by  con- 
gressional enactment 

Martin  v.  Territory,  8  Okla.  41,  56  Pac. 
7121 

(1890)  The  limitations  contained  In  Stat 
1893.  S  1562  (Wilson's  Rev.  &  Ann.  SUt  1908, 
i  1872),  on  the  jurisdiction  of  probate  courts, 
bare  no  application  to  criminal  prosecu- 
tions. 

Martin  v.  Territory,  8  Okie.  41,  66  Pac. 
712. 

The  district  court  at  Pnwhuska,  in  the 
Osage  Indian  reservation  has  no  Jurisdiction 
of  the  crime  of  murder  committed  by  a  white 
person,  not  a  member  of  the  Indian  tribes 
on  said  reservation. 

(1902)  EUls  T.  United  States,  11  Okla. 
663,  69  Pac.  787,  following  Goodson 
T.  United  States  (1898).  7  Okla.  U7, 
54  Pac  423. 

(1906)  Land  now  embraced  within  the 
limits  of  Comanche  county,  Oklahoma,  had 
b<>con]e  part  of  that  territory  on  August  4, 
1001,  so  as  to  make  a  murder  committed 
tltereiu  on  that  date  an  offense  against  the 
territorial  rather  than  the  federal  statutes, 
nlthough  the  land  bad  not  then  been  opened 
for  settlement 

In  re  Moran,  203  U.  S.  96,  61  U  ed.  106. 
27  Sup.  Ct  25. 

(1907)  An  indictment  for  manslaugbter 
under  the  laws  in  force  In  the  Indian  Ter- 
ritory returned  after  admission  of  tlie  state 
into  the  Union  is  cognizable  by  the  district 
court  of  the  state  In  the  county  in  whidi 
the  offense  was  committed. 

p]x  parte  Buchanan,  20  Okla.  831,  94  Pac. 
948. 

( lOOS)  Where  nn  Indictment  for  embezzle- 
niMit  In  the  Indian  Territory  is  returned 
after  the  admission  of  the  state  into  tbe 
T'nlon.  no  prosecution  having  been  begun 
prior  to  such  admlttslon  except  the  filing  of 
ilie  complaint,  the  Issuance  of  a  warrant 
nnd  the  apprehension  of  the  prisoner,  such 
offense  Is  cognizable '  In  the  district  court 
of  the  state  In  the  county  in  which  the  of- 
fense was  committed. 

Ex  parte  Curlee.  20  Okla.  192,  95  Pae. 
414. 

(1908)  An  indictment  for  larceny  and  re- 
ceiving stolen  goods  In  the  western  district 
of  the  Indian  Territory  returned  before  ad- 
mission of  the  territory  as  a  part  of  Okla- 
homa, charging  that  the  offense  had  been 
committed  In  such  district  on  the  13tb  day  of 
\oreml)er,  1907.  Is  cognizable  in  the  district 
foiirt  of  the  state  In  the  county  In  which 
the  offense  was  committed. 

Ex  parte  Ellis.  20  Okla.  507.  94  Pac. 
666. 

(1908)  An  Indictment  for  assault  with 
intent  to  kill  returned  after  the  admission  of 
Oklahoma,  for  an  offense  committed  under 
the  territory,  Is  cognizable  in  the  district 
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court  of  the  county  In  which  the  offense 
was  committecL 

Ex  parte  Brown.  20  Okla.  505.  94  Pac. 
656. 

(1906)  An  indictment  for  murder  after 
the  admission  of  Oklahoma,  for  an  offense 
committed  under  the  lerrltory,  Is  cognizable 
In  the  district  court  of  the  county  In  which 
the  offense  was  committed,  under  Const 
Schedule,  Si  27.  28,  and  Enabling  Act,  June 
16.  1906.  i  20,  ch.  3335.  34  Stat.,  p.  277,  as 
amended  by  Act,  March  4,  1907,  ch.  2911, 
34  Stat,  p.  1287. 

Ex  parte  Bailey,  20  Okla.  407.  94  Pac. 
563. 

(1918)  The  Supreme  Court  is  not  a  crimi- 
nal tribunal,  and  disbarment  Is  not  a  crimi- 
nal, or  punitive  proceeding;  but  the  direct 
question  in  such  proceedii^  is  whether  or 

not  the  character  and  conduct  of  the  respond- 
ent is  such  that  the  Supreme  Court  should 
protect  the  public  and  courts  of  justice 
against  him. 

In  re  Sltton,  72  Okla.  — ,  177  Pac.  555. 

S  43.   Limited  or  inferior  jnriidiction. 

(1913)  The  Jurisdiction  of  a  county  court 
in  criminal  cases  is  the  same  in  all  respects, 
whether  Its  sessions  are  held  at  the  county 
seat  or  at  a  county  court  town. 

Ex  parte  Slzemore,  9  Okla.  Cr.  370,  ISI, 
Pac.  1108. 

i  44.   United  States  conrts. 

(ISOl)  All  crimes  and  offenses  agalust 
the  laws  of  tbe  United  States  are  triable  In 
the  several  district  courts  of  Oklahoma,  these 
courts  sitting  as  and  exercising  tbe  Jurisdic- 
tion of  the  United  States  District  Courts  In 
such  cases. 

Ex  pnrte  Harlan.  1  Okla.  48,  27  Pac. 
920. 

(1906)  Under  the  Organic  Act  of  Okla- 
homa Territory,  passed  May  2,  1890,  ch.  182. 
26  Stat  81  (Ind.  Ter.  Ann.  Stat.  1890,  p. 
7).  {panting  Jurisdiction  to  Oklahoma  courts 
to  try  and  condemn  for  violations  of  both 
federal  and  state  laws  committed  within 
such  territory,  such  courts  had  Jurisdiction 
of  a  territorial  offense  committed  on  an  acre 
of  ground  reserved  for  goremmental  use 
and  control  by  president  In  1  proclamation 
March  23,  1889. 

In  re  Terrill,  144  Fed.  616. 

(1906)  Under  Organic  Act  Oklahoma  May 
2.  1800,  ch.  182,  26  Stat  81  (Ind.  Xer.  Ann. 
Stat.  1809,  p.  7).  providing  that  the  Judicial 
power  of  the  territory  shall  be  vested  in 
the  Supreme  Court  district  courts,  and  other 
courts,  and  conferring  on  such  courts  Juris- 
diction to  try  all  charges  for  violations  of 
laws  of  the  territory,  and  thnt  each  district 
court  shall  have  and  exercise,  exclusive  of 
any  conrt  heretofore  established,  the  same 
Jurisdiction  in  all  cases  arising  under  the 
Constitution  and  laws  of  the  United  States 
as  is  vested  In  the  Circuit  and  District  Courts 
of  tbe  United  States,  the  court  established 
by  such  grant  was  vested  with  power  to  try 
all  offenses  within  the  territorial  Jurisdic- 
tion for  violations  of  the  laws  of  the  terri- 


tory, and  also  for  violations  of  the  laws  of 
the  United  Stntes,  and  It  was,  therefore,  im- 
material that  it  was  improperly  named'  a 
United  Stntes  District  Couit 
In  re  Terrill,  144  Fed.  616. 

(1010)  The  provision  of  §  14  of  the  Enab- 
ling Act,  for  transfer  of  jurisdiction  of  all 
crimes  against  United  States,  must  be  held 
to  mean  crimes  committed  before  and  after 
admission  of  Oklahoma  as  a  state,  and  not 
the  crimes  committed  before  and  after  the 
passage  of  tbe  Enabling  Act. 

Pickett  V.  United  States,  216  U.  S.  456, 
54  U  ed.  566,  30  Sup.  Ct  265. 

S  4S.  JnriBdiction  itf  Jusdeei  of  the  peaee^  pth 
lice  justices,  and  other  officers. 

(1804)  A  Justice  of  tbe  peace  has  no 
jurisdiction  to  try  actions  arising  under  Stat 
181)3.  art.  54,  ch.  25.  H  1,  13.  14  (Wilson's 
Itev.  &  Ann.  Stat  1903,  5S  2580,  2592,  2593), 
making  It  a  misdemeanor  to  maliciously  in- 
jure T'roperty  of  another,  or  to  wiUfullj 
conniiit  trespass  by  cutting  down  or  destroy- 
ing wood  or  timber,  or  to  dig  up  timber 
or  destroy  fences,  etc.,  since  he  is  not  spe- 
ei6cally  given  Jurisdiction  ov^  those  of- 
fenses. 

Collier  v.  Territory,  2  Okla.  444.  37  Pac. 
819. 

(1804)  Under  Laws  of  Oklahoma,  1890, 
ch.  71.  art  1,  S  3,  Laws  1803.  ch.  68,  art.  2, 
§§  5,  7,  the  Jurisdiction  of  Justices  of  the 
Iteace  in  criminal  matters  where  the  off^ise 
is  mude  indictable  under  the  statute,  is  that 
of  a  committing  magistrate  only. 

Collier  V.  Territory,  2  Okla.  444,  37 
Pac.  819. 

(1912)    .\  justice  of  the  peace  has  no 
jiirisdictiou  to  try  a  person  charged  with 
iiiaiming.  except  as  an  examining  court. 
Hamlin  v.  State,  8  Okla.  Cr.  187,  126 
Pac.  704. 

(1017)  The  jurisdiction  of  a  court  is  fixed 
by  whiit  might,  under  given  premises,  be 
done,  and  not  by  what  actually  is  done. 
For  Instance,  if  a  justice  of  the  peace  should 
trj-  even  a  civil  cnse,  in  which  the  amount 
in  controversy  exceeded  his  jurisdiction,  even 
if  he  rendered  Judgment  for  only  $5,  that 
fact  would  not  cure  tbe  defect  or  confer  Juris- 
diction; for  Jurisdiction  depends,  not  on  what 
is  done,  but  <hi  which  might  be  done;  and 
the  test  of  the  Jurisdiction  of  a  police  court 
In  any  particular  case  Is  not,  what  is  done, 
but  what  under  the  ordinance  might  be  done. 
Ex  parte  Monroe,  13  Okla.  Cr.  62,  162 
Pac.  233. 

(1917)  From  every  angle  and  viewpoint 
it  Is  clonr  that  police  courts  cim  only  try 
that  class  or  grade  of  offenses  called  petty 
offenses,  which,  according  to  the  common  law, 
may  be  proceeded  against  summarily  in  any 
tribunal  legally  constituted  for  that  purpose; 
and,  however  convenient  it  may  appear  to 
permit  them  to  try  w'lthout  a  Jury  criminal 
offenses,  in  the  language  of  Blackstone,  "let 
it  be  remembered  that  these  inroads  upon 
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the  sacred  bulwarks  of  the  nation  are  fund- 
ammtally  o(^sUe  to  tbe  spirit  of  our  Con- 
stitution, and  that,  though  begun  In  trifles, 
the  precedent  majr  gradually  Increase  and 
q)read  to  the  utter  disuse  of  juries  in  ques- 
tions of  the  most  momentous  concern." 

Ex  parte  Monroe,  13  Okla.  Cr.  62,  102 
Pac.  233. 

S  46.  JoriBdietion  of  offense. 
S  47.   In  general. 

(1915)  The  offense  set  forth  in  the  infor- 
mation is  the  one  which  fixes  the  jurisdic- 
tion of  the  court,  and  the  court  has  Jurisdic- 
tion over  any  Included  offense,  it  being  the 
court's  duty  to  submit  an  >  included  offense 
when  any  phase  of  tbe  testimony  warrants 
It,  and  especially  so  upon  request  of  coun- 
sel. 

"  Moody  V.  State,  11  Okla.  Cr.  471,  148 
Pac.  1065. 

S  48.   Nature  or  grade  of  offense. 

(11)11)  The  district  court  has  no  power 
to  receive,  file,  or  take  cognizance  of  nn  In- 
formation charging  a  misdemeanor;  and  an 
information  charging  a  misdemeHnor  filed  Id 
tbe  district  court  can  not  be  transferred 
to  the  comity  court,  but  must  be  dismissed. 
Wychoff  V.  State,  6  Okla.  Cr.  122.  116 
Pac.  856. 

(1911)  The  offense  of  selling  Intoxicating 
liquors  to  a  minor  being  a  misdemeanor,  tbe 
district  court  has  no  Jurisdiction  of  a  prose- 
cution therefor. 

Ex  parte  Brown,  6  Okla.  Cr.  134,  116 
Pac.  1113. 

(1912)  Tbe  superior  courts  of  Oklahoma 
hare  concurrent  Jurisdiction  with  the  coun- 
ty courts  to  hear  and  determine  misdemeanor 

cases. 

Anderson  v.  State,  7  Okla.  Cr.  180,  123 
Pac.  442. 

(1912)  The  jurisdiction  of  a  district  court 
over  a  felonious  assault  is  not  defeated  be- 
cause the  information  charging  the  oCTense 
may  he  dupiicltous,  nor  on  the  theory  that 
county  courts,  under  Const,  art.  7,  S  12,  have 
exclusive  Jurisdiction  of  an  offense,  the  com- 
mission of  which  is  necessarily  included  In 
that  charge  In  the  Information. 

Odom  V.  State,  S  Okla.  Cr.  540,  129  Pac. 
445. 

(1914)  An  information  charging  a  district 
court  clerk  with  embezzlement  of  fees  in  an 
amount  of  ?20  or  less  charges  only  a  mis- 
demeanor, (if  which  the  county  court  bad 
exclusive  Jurisdiction,  under  Const,  art.  7, 
512. 

Warner  v.  Mathews,  11  Okla.  Cr.  122, 143 
Pac.  516. 

District  and  superior  courts  have  exclusive 
jurisdiction  to  try  offenders  charged  under 
the  habitual  criminal  statute. 

(1917)  Tucker  v.  State,  14  Okla.  Cr. 
54,  167  Pac.  637;  (1917)  State  v. 
WlndeU,  14  Okla.  Cr.  77,  167  Pac. 
640. 


(1919)  An  Information  charging  the  dis- 
trict clerk  with  embesslemait  of  fees  in  the 
amount  of  $20  or  less  charges  only  a  mis- 
demeanor, of  which  tbe  coimty  court  has  ex- 
clusive Jurisdiction. 

McDanlel  v.  Brown,  16  Okla.  Cr.  149, 
181  Pac.  156. 

( 1020)  The  superior  court  of  Creek 
county  bad  jurisdiction  of  an  offense  con- 
sisting of  tbe  unlawful  transportation  of 
intoxicating  liquors  under  an  Infonnation 
filed  which  amended  an  Information  also 
originally  filed  therein. 

lllpley  V.  State,  —  Okla.  Cr.  — ,  100 
Pac.  710. 

9  49.   Offenses  against  United  States  and 

sute  or  territory. 

(18M)  Under  Stat.  1893.  ch.  18,  art  15, 
8  7  (Wilson's  Rev.  &  Ann.  Stat  1903,  f  1883), 
providing  that  all  criminal  actions  prose- 
cuted in  the  probate  court  shall  be  brought 
in  the  same  manner  as  similar  actions  in  the 
justice  courts ;  Organic  Act  8  11,  providing 
that  tbe  county  courts  and  Justices  of  the 
peace  shall  exercise  the  Jurisdiction  author- 
ized by  the  laws  of  Nebraska ;  held  that  the 
probate  courts  have  no  Jurisdiction  of  a 
prosecution  for  cutting  timber  on  the  land 
of  another,  on  complaint  without  information, 
as  Justice  courts  have  no  such  Jurisdiction 
under  Stat  1893.  ch.  25,  art  54.  Hi,  13,  14 
(Wilson's  Rev.  &  Ann.  Stat  1903,  fiS2580, 
2592,  2593). 

Collier  V.  Territory,  2  Okla.  444,  87  Pac. 
819. 

(1902)  There  are  no  common-law  offenses 
under  the  laws  of  the  United  States,  and 
the  courts  of  the  United  States  exercise  no 
common-law  Jurisdiction,  except  where  con- 
ferred by  an  act  of  Congress. 

Barclnv  v.  United  States.  11  Okla.  308, 
69  Pac.  798. 

(1912)  Adultery,  being  an  offense  arising 
out  of  the  marriage  relation,  Is  cognlxable 
only  In  tbe  state  courts,  the  power  to  l^s- 
Inte  on  that  subject  not  being  one  delegated 
by  the  state  to  Congress  or  reserved  by  the 
Constitution  to  the  federal  government,  ex- 
cept to  the  territories,  forts,  arsenals,  custom 
houses,  or  other  place  where  tlie  United 
States  has  exclusive  Jurisdiction,  In  which 
places  Congress  may  pass  laws  defining  tbe 
offense  and  prescrlbiiM?  the  punishment 
Southern  Surety  Co.  v.  State,  34  Okla. 
7S1.  127  Pac.  409. 

(1912)  I'rior  to  the  admission  of  Okla- 
homa into  ttie  Union  as  .i  state,  the  crime 
of  adultery  In  tbe  Indian  Territory  was  an 
offense  against  the  federal  statutes,  for  then 
ail  of  Indian  Territory  was  under  the  Im- 
medlnte  and  exclusive  Jurisdiction  of  the 
United  States,  hut  by  virtue  of  the  provision 
of  the  Enabling  Act  (Act  June  G,  1006,  ch. 
33.15,  34  Stat.  267,  as  amended  by  Act  March 
4,  1007.  ch.  2011,  34  Stat  J2S6),  all  persona 
charged  with  tbe  crime  of  adultery  at  the 
time  of  statehood  and  whose  cases  were 
then  pending  In  the  United  States  courts  of 
tbe  Indian  Territory,  were  thereafter  prop- 
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erij  prosecuted  in  the  district  courts  of  tbe 
state,  unless  the  offense  had  been  committed 
In  some  part  of  tbe  Indian  Territory  over 
which  the  federal  government  retained  ex- 
c-lusive  Jurisdiction,  in  which  case  it  would 
be  properl7  triable  in  the  federal  courts. 
Southern  Surety  Co.  v.  State,  34  Okla. 
781,  127  Pac.  409. 

8  50.   Locality  of  offense. 

(1902)  It  is  not  a  crime  under  the  laws 
of  the  Tnlted  States  to  steal  property  in 
one  state  or  territory  and  bring  it  into  a 
place  within  the  exclusive  Jurisdiction  of  tlie 
United  States. 

Barclay  r.  United  States,  11  Obla.  503, 
69  Pac.  798. 

(1!>02)  One  who  has  stolen  property  of 
another  is  in  tbe  commission  of  larceny  at 
every  place  and  so  long  as  he  remains  In 
possession  of  the  stolen  property. 

Barclay  v.  United  States,  11  Oltla.  503, 
80  Pac.  79& 

(1904)  Where  the  evidence  shows  that 
the  mortal  wound  was  lnflictc<l  iu  Okla- 
homa, and  tbe  death  occurred  In  the  Indian 
Territory,  jurisdiction  to  try  and  convict  the 
murderer  is  In  Oklahoma. 

Moran  v.  Territory,  14  Okla.  544,  78  Pac. 
111. 

(1004)  The  United  States  Court  tor  the 
Centra)  District  In  the  Indian  Territory  has 
no  Jurisdiction  of  a  crime  committed  in  that 
iwrtlon  of  the  Choctaw  Nation  comprising 
the  western  District  unless  such  crime  was 
committed  at  a  date  prior  to  the  formation 
of  the  Western  District,  and  that  it  was  so 
coDUuItted  must  be  shown  by  the  evidence. 
Gardner  v.  United  States,  5  Ind.  Ter 
150.  82  S.  W.  7(M. 

(1911)  Murder  or  manslaughter  Is  com- 
mitted within  the  central  district  of  tbe  In- 
dian Territory  If  the  felonious  act  is  com- 
mitted there,  although  tbe  death  occurs  In 
tbe  state  of  Texa& 

HavIU  V.  United  States,  5  Okla.  Cr.  334, 
115  Pac  119. 

(1919)  Where  a  party  to  a  decree  of  di- 
vorce, within  the  six  months  period  pro- 
hibited by  Rev.  Laws  1910,  8  4971,  marries 
another  person  without  the  state,  and  returns 
and  co-hablts  with  such  person  in  tbe  state, 
subsequent  cohabitation  not  being  the  gist  of 
the  offense,  there  is  no  jurisdiction  to  prose- 
cute thereunder  in  Oklahoma. 

Wilson  V.  State,  IQ  Okia.  Cr.  471,  1S4 
Pac.  608. 

(1921)  Upon  the  admlsBion  of  Oklahoma 
into  the  Uulon  "uu  an  equal  footing  with 
the  original  states,"  the  state  has  the  same 
right,  sovereignty,  and  Jurisdiction  over  the 
navisabie  waters  as  the  original  states,  and 
the  title  of  the  navigable  waters  and  the 
soil  beneath  them,  which  had  been  tempor- 
arily held  by  the  United  States,  passed  to  the 
state,  and  is  subject  to  its  sovereignty  and 
jnrisdiction. 

Keeter  v.  State,  —  Okla.  Cr.  — ,  196  Pac. 

97a 


(1021)  Tbe  fact  that  conspiracy  is  form- 
ulated in  another  state,  and  that  the  de- 
fendant, a  co-conspirator,  was  not  within 
this  state  prior  to  the  commission  of  the 
□vert  act  of  which  complaint  is  made,  will 
not  deprive  the  courts  of  this  state  of  jurls- 
dlctlou  to  try  such  defendant  when  later  ap- 
prehended within  Its  territorial  Jurisdiction. 
Every  person  participating  in  an  unlawful 
conspiracy  Is  deemed  to  be  a  principal,  and 
is  puulshahle  as  such,  although  he  may  not 
have  been  present  or  within  the  Jurisdiction 
of  the  court  when  the  overt  act  was  con- 
summated. 

JIathews  V.  State,  —  Okla.  Cr.  — ,  198 
Pac.  112. 

S  SI.  Jurisdiction  of  tbe  person. 

(1000)  On  a  prosecution  for  the  murder 
of  two  men,  proof  that  one  of  them  was  a 
citizen  of  tbe  Choctaw  Nation  and  the  other 
n  citizen  of  the  United  States,  and  that  ac- 
cused was  a  negro,  and  a  non-citizen  of  the 
Choctaw  Nation,  gave  tbe  United  States  court 
jurisdiction,  the  alleged  offense  having  been 
committed  at  a  time  when  the  court  bad 
no  Jurisdiction  of  offenses  between  Indians. 
Leftrldge  v.  United  States,  tf  Ind.  Ter. 
305,  97  S.  W.  1018. 

(1020)  There  was  Jurisdiction  over  the 
(>erKon  of  the  defendant  charged  with  un- 
lawfully conveying  intoxicating  liquor  luto 
Creek  county,  where  he  was  present  at  court 
both  at  the  term  at  which  he  was  convicted 
and  also  at  a  previous  term  where  he  had 
entered  a  plea  of  not  guilty. 

Ripley  v.  State,  —  Okla.  ~,  190  Pac. 
TIO. 

S  52.   Mode  of  acquiring  jariediction. 

(1020)  Under  Laws  1013.  cb.  113.  §2. 
i>rescribing  the  duties  of  a  trial  judge  in  sen- 
tencing to  death,  which  provides  that  the 
time  of  execution  shall  be  not  less  than  sixty 
nor  more  than  ninety  days  from  the  judg- 
ment, the  judge  can  not  appoint  a  date  be- 
yond the  nIneUeth  after  the  Judgment  or  des- 
igmite  the  hours  of  a  day  fixed  for  the  execu- 
tion for  tliHt  Is  left  to  the  discretion  of  tbe 
warden  of  tlie  penitentiary.  The  statutory 
provision  is  mandatory. 

In  re  Opinion  of  tbe  Judges,  —  Okla. 
Cr.  — ,  192  Pac.  597. 

(1021)  In  a  criminal  case  tbe  courts  of 
this  state  will  not  inquire  as  to  whether  the 
laws  of  some  other  state  have  been  violated 
In  transporting  an  accused  i)er80D  Into  the 
jurisdiction  of  this  state.  If  tbe  court  law- 
fully acquires  jurisdiction  of  the  person  after 
He  is  within  reach  of  its  processes,  the 
nieiins  used  to  bring  him  there  will  not  be 
a  subject  of  inquiry. 

.Mathews  v.  State.  —  Okla.  Cr.  198 
Pac.  112. 


S  53.   Exercise  of  jnrisdiction  in  general. 

(1917)  Under  Rev.  Laws  1910,  15861,  a 
court  held  Justified  on  the  testimony  In  ad- 
mitting jurors  to  tbe  panel  over  tbe  objec- 
tion that  they  had  formed  orinions  as  to  de- 
fendant's guilt  or  Innocence. 

Horn  V.  State.  13  Okla.  Cr.  354,  164  Pac. 
683. 
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S  54.   Transfer  of  canieB. 

(1807)  Id  criminal  causes  traasferred  be- 
fore trial  from  tbe  probate  court  to  the  dis- 
trict court,  the  Jurisdiction  of  tlie  district 
court  does  not  depend  upon  the  entering  of  a 
plea  of  not  guilty  before  the  order  of  trans- 
fer Is  made;  and  where  a  cause  has  been 
transferred,  and  no  plea  of  not  guilty  previ- 
ously entered,  but  the  transfer  is  by  agree- 
ment of  the  parties,  the  defendant  ai>i)earlug 
in  the  district  court,  and  proceeding  regularly 
to  trial,  and  tlic  issue  of  not  guilty  is  sub- 
mitted to  the  Jury,  the  omission  of  the  formiil 
entry  of  the  plea  of  not  guilty  Is  an  irregu 
larity  merely,  which  does  not  affect  the  sub- 
stantial rights  of  the  defendant,  and  is  not 
a  ground  for  disturbing  the  Judgment. 

Jones  V.  Territory.  5  Okla.  S36,  49  Pac. 
934. 

(1900)  Where  a  criminal  case  is  trans- 
ferred from  one  court  to  another  in  the  same 
judicial  district,  as  authorized  by  Act  March 
1,  18i)5.  ch.  145.  S  1  (2S  Stut.  094,  Ind.  Ter. 
Ann.  Stat  1S99,  §45).  the  court  to  which 
the  case  is  transferred  has  full  Jurisdiction 
thereof,  and  may,  if  the  original  iudictuient 
be  Imperfect,  have  a  correct  Indictment  re- 
turned by  its  own  grand  Jury, 

Watkins  v.  United  States.  3  Ind.  Ter. 
281,  54  S.  W.  819. 

(1909)  Under  Const,  art.  2.  8  17  (Bunn's 
Ed.,  5  20),  and  Wilson's  Bev.  &  Ann.  Stat 
1003,  i  5300,  a  county  court  acquired  no 
Jurisdiction  of  a  prosecution  for  violating 
section  2393  on  a  transfer  from  a  justice  «tf 
the  pence,  where  the  complaint  was  signed 
and  verified  by  a  private  individual,  and  no 
information  was  filed  by  the  county  attorney. 
Thurman  v.  State,  2  Okla.  Cr.  718,  104 
Pac.  67. 

(1909)  The  county  court  acquires  no  Juris- 
diction of  a  misdemeanor  case  transferred  to 
the  county  court  without  a  certirted  copy  of 
the  i>roceedin^:s  taken  in  the  district  court 
required  by  Scss.  Laws  1907-08,  p.  210,  eh. 
Hi,  art.  2,  H  1,  2. 

Yaltz  \\  State,  3  Okla.  Cr.  20.  m  Vac. 
1104. 

(1900)  An  Indorsement  of  a  transfer  of 
a  mlnlemcauor  case  on  the  order  of  tranafi-r 
by  the  district  clerk  is  not  a  suOicient  cer- 
tification of  the  proceedings  under  Sess.  l^ws 
1907-08.  p.  210,  ch.  16,  art  2,  §§1.  2. 

Yaltz  V.  State,  3  Okla.  Cr.  20,  103  Pac. 
1104. 

(1909)  On  transfer  of  a  misdemeanor 
case  to  the  county  court  for  trial,  papers  an 
not  delivered  to  the  county  court  as  re- 
quired by  Sess.  Laws  1907-OS.  p.  210,  ch.  16. 
art  2.  S  2,  when  they  are  merely  attached 
to  the  papers  on  file  in  such  court,  and  are 
not  called  to  the  attention  of  the  Judge  or 
his  clerk,  and  aro  never  In  fact  received  by 
them. 

Ynltx  V.  State.  3  Okla.  Cr.  20,  103  Pac. 
1104. 

<1009)  After  the  district  court  transfer  an 
Indictment  tor  misdemeanor  to  the  county 


court  under  Sess.  I^ws  1007-08,  p.  210,  ch. 
16,  art.  2,  S  1,  it  loses  aU  Jurisdiction. 

State  V.  Clifton,  2  Okla.  Cr.  189,  100 
Pac.  1124. 

(1900)  Where  a  prosecution  is  transferred 
from  the  district  to  the  county  court  under 
Sess.  I.aw8  1007-08,  p.  210,  ch.  16,  art  2,  f  1, 
but  not  ill  accordance  with  such  section,  the 
record  can  not  be  cured  by  additional  cer- 
tificates of  transfer  after  the  county  court 
has  disuiissed  the  case. 

State  V.  aifton,  2  Okla.  Or.  189,  100 
Pac.  1124. 

(1900)  Sess.  Laws  1907-08,  p.  210,  ch.  16, 
emi)owertng  a  grand  Jury  to  investigate  and 
return  indictments  for  misdemeanors,  and  di- 
recting the  district  Judge  to  which  returned 
to  order  them  transferred  to  the  proper  In- 
ferior courts,  are  not  In  conflict  with  any 
constitutional  provision. 

Kx  iiarte  Wade,  2  Okla.  Cr.  100,  100  Pac. 
35. 

« 

(1910)  The  district  courts  of  the  state, 
under  §18  of  the  Bill  of  Rights,  have  the 
iniplieil  jurisdiction  to  receive  and  dispose 
of  indictments  for  misdemeanors,  and  the 
proper  exercise  of  this  Jurisdiction  Is  to 
transfer  the  cases  to  the  court  havhig  Juris- 
diction to  trv  and  determine  the  same. 

.\ntonelli  v.  State.  3  Okla.  Cr.  580,  585, 
107  Pac.  951.  953. 

(1910)  When  an  indictment  for  a  misde- 
meanor is  returned  by  a  grand  Jury  to  tbe 
district  court  It  is  necessary  for  an  order 
to  be  made  by  that  court  transferring  the 
cause,  together  with  all  orders  and  papers 
in  the  case,  to  the  county  court;  and  the  dis- 
trict court  has  no  authority  to  make  any 
ottier  order  In  such  cases. 

Wilson  V.  State,  4  Okla.  Cr.  517,  114 
Pac.  1126. 

( 1010)  The  statute  providing  for  tbe 
transfer  of  Indictments  charging  misde- 
meanors from  the  district  to  an  Inferior 
court  (Snyder's  Stat,  8  550),  prescribes  no 
particular  form  of  certificate  to  such  trans- 
fer, and  a  substantial  compliance  with  the 
provisions  of  the  act  Is  all  that  is  required 
in  such  proceedings. 

Taylor  v.  State.  4  Okla.  Cr.  468,  114 
Pac.  628. 

(1910)  When  no  order  is  made  by  the 
district  court  transferring  Indictments  for 
misdemeanor  to  the  county  court,  as  pro- 
vided by  law.  the  county  court  does  not 
acquire  Jurisdiction  to  ti7  such  cause;  and 
w^ben  the  record  on  appeal  falls  to  disclose 
such  an  order  the  cause  will  be  reversed, 
and  a  new  trial  awarded  by  this  court. 

Wilson  V.  State,  4  Okla.  Cr.  617,  114 
Pac.  1126. 

(1911)  The  transcript  sent  down  should 
show  all  tbe  orders  of  tbe  district  court, 
properly  certified  under  seal  by  the  cleilE 
of  the  district  court;  end  the  county  Judfe. 
upon  receiving  an  Incomplete  transcript  from 
the  district  court,  purporting  to  tranoFw  any 
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cause,  shoald,  before  filtiis  the  same,  retarn 
it  to  the  district  court  for  proper  comple- 
tion. 

Hendrlx  t.  State,  4  Okla.  Cr.  6U,  113 
Pac.  544. 

(1911)  In  order  for  the  county  court  to 
acquire  Jurisdiction  over  causes  presented 
by  indictment  In  the  district  court,  they  must 
be  properly  transferred  from  the  district 
court  to  the  county  court 

HendrU  v.  State.  4  Okla.  Cr.  611,  113 
Pac.  544. 

(1911)  Where  a  cause  presented  by  in- 
dictment In  a  district  court  was  properly 
transferred  to  the  county  court,  It  was  held 
that  the  county  court  should  set  aside  the 
Indictment  and  order  a  prosecution  by  in- 
formation. 

Hendrlx  v.  State.  4  Okla.  Cr.  611,  113 
Pac.  544. 

( 1911 )  The  transcript  should  show  all 
orders  of  the  lower  court  properly  certified 
under  seal  by  the  clerk  of  the  court,  and 
the  county  Judge,  upon  receiving  a  complete 
transcript  from  the  district  court  purport- 
iufc  to  transfer  a  cause,  should,  before  filing 
the  same,  return  it  to  the  district  court  for 
proper  completion:  nnd,  upon  failure  to  do 
ao.  a  proceeding  to  trial  on  a  record  which 
billa  to  disclose  jurisdictional  facts,  amounts 
to  reversible  error  when  the  question  Is 
properly  raised. 

Hendrlx  v.  State,  4  Okla.  Cr.  611,  113 
Pac.  644. 

(1911)  A  judge  of  a  district  court  of  a 
county  in  which  a  superior  court  is  created 
by  law.  has  the  power  to  transfer  to  such 
RUi>erior  court  any  cause,  either  civil  or 
criminal,  pending  In  the  district;  and  when 
such  cause  or  causes  may  be  so  transferred 
to  such  superior  court,  they  will  stand  for 
trial  in  such  court  as  If  they  had  been  oris- 
inally  filed  therein. 

Ex  parte  Copeland.  5  Okla.  Cr.  551,  115 
Pac.  627. 

(1911)  The  district  court  has  no  power 
to  receive,  file,  or  take  cognizance  of  an 
information  charging  a  misdemeanor:  and 
an  information  charging  a  misdemeanor  filed 
In  the  district  court  can  not  be  transferred 
to  the  county  court,  but  must  be  dismissed. 

Wychoff  T.  State.  6  Okla.  C^.  122,  116 
Pac.  355. 

ri911)  An  Information  charging  a  misde- 
meanor, filed  In  the  district  court,  can  not 
he  transferred  to  the  county  court  but  must 
be  dismissed. 

Ex  parte  Brown.  6  Okla.  Cr.  134,  116 
Pac.  UlS. 

(1912)  Where  an  order  for  a  transfer 
of  a  criminal  case  that  was  pending  in  a 
territorial  court  at  the  time  of  the  admis- 
sion of  Oklahoma  as  a  state  to  the  proper 
(vurt  of  the  county  or  proper  venue,  la  made, 
it  is  the  duty  of  the  clerk  of  the  district 
court  to  make  oat  a  descriptive  list  of  all  the 
papers,  orders  and  docket  entries  therein,  cer- 


tified to  as  being  the  complete  record  of  the 
case,  as  shown  by  the  record  of  such  court, 
and  send  the  same  togetber  with  all  the 
papers,  to  the  court  to  which  the  case  is 
ordered  transferred ;  and  a  trial  and  con- 
viction upon  papers  not  authenticated,  and 
without  the  certificate  required  by  the  stat- 
ute, is  Invnlid,  since  the  trial  court,  having 
no  sufficient  record  on  which  to  proceed  to 
trinl.  was  without  jurisdiction. 

MoRpadden  v.  Territory,  7  Okla.  Cr.  228, 
122  Pac.  1105. 

(1012)  In  view  of  Enabling  Act  June  16, 
1006,  ch.  335  (34  Stat  276),  f  16,  providing 
for  the  tmnafer  of  cases  to  the  United 

States  District  Court  on  admission  of  the 
territory  as  a  state,  which  were  pending 
in  the  district  courts  of  Oklahoma  Territory 
and  I'nited  States  Courts  for  the  Indian 
Territory.  It  was  held  that  the  records  In 
such  transfers  may  be  certified  to  the  United 
States  District  Courts  by  the  clerks  of  the 
state  district  courts  as  Buccessors  of  the 
United  States  courts. 

Phillips  V.  United  States,  201  Fed.  280. 

(191.3)  When  an  indictment  charging  a 
misdemeanor  Is  transferred  from  a  district 
court  to  a  county  court  and  the  person 
against  whom  the  offense  is  chained  appears 
in  court  gives  bond,  waives  arraignment 
and  enters  a  plea  to  the  Indictment  any  de- 
fects in  the  transfer  are  thereby  waived. 
Warner  v.  State.  8  Okla.  Cr.  ^7, 129  Pac. 
76. 

(1913)  When  an  order  Is  made  by  a  dis- 
trict court  for  the  transfer  of  an  Indictment 
in  a  misdemeanor  case,  and  the  clerk  fails 
to  enter  such  order  properly  upon  the  min- 
utes, and  the  papers  and  Indictment  are  cer- 
tified to  the  county  court  without  such  orde» 
of  transfer,  although  the  same  was  in  fact 
made,  and  then  npon  application  of  the 
county  attorney  the  district  court  enters  an 
order  nunc  pro  tunc,  and  the  clerk  certifies 
the  same  to  tlie  county  court,  this  is  suf- 
ficient to  take  the  iriace  of  the  driginal  order 
and  to  validate  the  transfer  In  all  respects. 
Warner  v.  State,  8  Okla.  Cr.  497,  129 
Pac.  76. 

(1913)  Where  an  order  Is  made  by  a 
district  court  for  the  transfer  of  a  misde- 
meanor indictment  to  a  county  court  It  is 
the  dut.v  of  the  clerk  of  such  district  court 
to  properly  enter  said  order  In  the  minutes 
of  the  court  and  certify  the  same  down, 
together  with  the  indictment  and  other  papers 
in  the  case. 

Warner  v.  State,  8  Okla.  Gr.  497,  129 
Pac.  76. 

(1913)  Where  an  indictment  is  returned 
by  a  grand  Jury  in  a  district  court  charg- 
ing a  misdemeanor.  It  is  the  duty  of  the 
judge  of  the  district  court  to  make  an  order 
transferring  such  indictment  to  ttie  county 
court  for  trial. 

Warner  v.  State,  8  Okla.  Cr.  497.  129 
Pac.  76. 
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(1918)  No  indlctmeDt  should  be  set  aeide 
by  an  inferior  court  on  the  grounds  of  tech- 
ntcal  errors,  informalities,  or  irregularities 
In  the  proceedings  had  in  the  district  court 
returning  the  indictment  and  transferring  the 
same  to  the  trial  court. 

State  V.  Hunter,  8  Okla.  Cr.  505, 129  Pac. 
440. 

(1013) .  Under  a  iilea  to  its  Jurisdiction,  a 
county  court  is  unauthorised  to  set  aside  and 
hold  for  naught  an  Indictment  of  a  lawful 
grand  Jury  charging  an  offense  within  the 
Jurisdiction  of  such  .court  and  transferred 
thereto  by  an  order  of  the  district  court. 
State  V.  Hunter.  8  Okla.  Cr.  (S06,  120 
Pac.  440. 

(1913)  In  transferring  a  criminal  case 
from  a  place  of  holding  court  in  the  Indian 
Territory  to  another  place  in  the  same  dis- 
trict. It  is  not  necessary  thiit  the  seal  of 
court  be  attached  to  the  certificate  of 
transfer. 

Washmood  t.  United  States.  10  Okla.  Cr. 
254,  136  Pac.  184. 

(1915)  Since  Rev.  I^ws  1910.  §  5552,  pre- 
scribes no  particular  form  of  certificate  to 
the  transfer  of  Indictments  for  misdemeanors 
from  the  district  to  an  Inferior  court,  it  was 
held  that  a  substantial  compliance  with  its 
provisions  Is  sufficient 

Dew  V.  State,  11  Okla.  Cr.  581,  149  Pac. 
917. 

(1915)  A  substantial  compliance  with 
Rev.  Laws  1910,  {  5552,  on  the  transfer  of  a 
cause  from  the  district  court  to  the  county 
court,  was  held  sufficient 

Miles  T.  State,  11  Okla.  Cr.  476,  148  Pac. 
188. 

(1915)    The  original  indictment  and  its 
indorsements  constitute  a  necessary  part  of 
the  record,  and  whatever  is  properly  shown 
by  them  Is  considered  as  shown  by  the  record. 
Miles  V.  State,  11  Okla.  Cr.  476, 148  Pac. 
188. 

(1919)  Sess.  Ijiwa  1910-11.  ch.  121,  con- 
sidered, and  held  to  authorize  the  transfer, 
on  the  application  of  the  county  attorney, 
of  a  criminal  cause  from  the  superior  court 
to  the  district  court  of  tlie  county  in  which 
said  cause  is  pending,  where  such  cause  is 
one  over  the  subject-matter  of  which  such 
district  court  has  Jurisdiction. 

Terrell  v.  State,  16  Okla.  Or.  287,  177 
Pac.  125. 

(1921)  The  superior  court,  or  the  Judge 
thereof,  may  In  his  discretion  transfer  to 
the  district  court  any  cause  pending  and  un- 
determined therein  which  may  be  within  the 
Jurisdiction  of  the  district  court  Sess.  Laws, 
1915,  p.  25,  8  15.  A  refusal  to  exercise  such 
discretion  will  not  be  disturbed  by  an  appel- 
late court  unless  there  was  a  clear  abuse  of 
such  discretion,  to  the  manifest  prejudice  of 
one  or  the  other  of  the  parties. 

WUilams  V.  State,  —  Okl«  Cr.  — ,  199 
Pac.  400. 


S  SS.   LoM  or  dhreetitore  of  jurisdiecioii. 

(1906)    Failure  of  a  court  after  trial  and 
eonrlctlon  to  make  a  complete  record,  as  re- 
quired by  statute,  did  not  detract  from  the 
Jurisdiction  of  the  court  to  try  the  accused. 
In  re  Terrlli,  144  Fed.  616. 

(1915)  The  offense  set  forth  to  the  to- 
formation  is  the  one  which  fixes  the  Jurisdic- 
tion of  the  court,  and  the  court  has  Juris- 
diction over  any  included  offense,  and  it  la 
the  court's  duty  to  submit  an  included  offense 
when  any  phase  of  the  testimony  warrants 
it.  and  especially  so  upon  request  of  coun< 
sel. 

Kx  parte  WlUs,  12  Okla.  Cr.  696,  148 
Pac.  1069. 

9  56.  Jurisdiction  to  be  ahown  by  record. 

(1911)  Where  the  regular  time  for  the 
convening  of  the  county  court  Is  fixed  by  law 
as  the  first  Monday  in  July,  and  the  record 
fails  to  show  that  the  court  convened  until 
the  second  Monday  in  August  the  Judgments 
of  the  court  rendered  at  such  subsequent  sit- 
ting are  void. 

Baker  v.  State,  5  Okla.  Cr.  186, 118  Pac. 
991. 

(1911)  Where  a  court  of  record  In  this 
state  convenes  on  the  dates  prescribed  by 
the  statute,  and  adjourns  to  some  subse- 
quent date.  It  is  necessary  for  the  record  to 
affirmatively  show  that  the  court  was  projv 
erly  convened,  and  an  order  made  and  en- 
tered in  the  Journal  adjourning  it  to  such 
subsequent  date. 

Baker  v.  State,  5  Okla.  Cr.  186,  113  Pac. 
991. 

(  57.  Presumptions  as  to  jnrisdictioii. 

(1913)  County  courts  are  entitled  to  the 
same  presumption  of  Jurisdiction  as  are  the 
district  courts. 

Ex  parte  Slzemore,  9  Okla.  Cr.  376,  181 
Pac,  1108. 

}  58.  Waiver  of  objections. 

(1904)  An  objection  to  the  Jurisdiction  of 
the  court  on  the  ground  that  there  was  no 
legal  term  in  session  is  waived,  where  de- 
fendant submits  himself  without  objection 
to  its  Jurisdiction,  and  to  a  trial  by  a  regu- 
larly selected  jury, 

Gardner  v.  United  States,  5  Ind.  Ter. 
150,  82  S.  W.  704. 

(1912)  An  objection  to  the  introduction  of 
testimony,  under  an  indictment  charging  mis- 
demeanor, on  the  ground  that  the  same  was 
not  property  certified  from  the  district  court 
comes  too  late,  where  the  defendant  has  en- 
tered  bis  plea  thereto. 

Eakins  v.  State,  7  OkU.  Cr.  351, 123  Pac 
1036. 

(1013)  Jurisdiction  of  the  person  can  be 
conferred  by  consent,  and  want  of  such  Juris- 
diction is  waived  unless  objected  to  in  apt 

time. 

Brown  t.  State,  9  Okla.  Cr.  382,  132 
Pac.  359. 
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(191S)    Jurisdiction  of  the  aubject-matter 
can  not  be  conferred  by  consent  or  waiver. 
Brown  v.  State,  9  Okla.  Cr.  382,  182 
Pac.  369. 

(1913)  By  moTlng  diange  of  venue  ac- 
cost waives  tbe  right  to  object  that  no  seal 
was  attached  to  the  certificate  of  transfer 
from  one  court  to  another. 

Washmood  t.  United  States,  10  Okla.  Gr. 
254,  136  Pac.  184. 

V.  VENUE. 

(A)  PLACE  OF  BRINGING  PROSECU- 
TION. 

S  59.  Nature  and  necesaity  of  vanne  in  prose- 
cntioD. 

(1904)  Where  a  new  county  Is  established 
after  tbe  commission  of  a  crime,  the  defend- 
ant must  be  indicted,  tried,  and  sentenced 
in  the  Jurisdiction  comprising  the  territory 
In  which  the  offense  was  committed,  and  not 
in  the  cotmty  to  which  the  unorganized  ter- 
ritory was  attached  for  Judicial  purposes  at 
the  time  the  crime  was  committed. 

Moran  v.  Territory,  14  Okla.  &44,  78 
Pac.  111. 

S  AO.  Constitntional  and  eutntory  jHwinMU. 

(1901)  The  provlrion  in  the  sixth  amend- 
ment to  the  federal  Constitution,  which  or- 
dains that  "the  accused  shall  be  tried  in  the 
district  where  the  crime  shnit  have  been 
committed,  which  district  shall  have  been 
previously  ascertained  by  law,"  has  no  ap- 
plication to  the  Judicial  districts  in  tbe  ter- 
ritories of  the  United  States,  as  such  pro- 
vision applies  only  to  the  federal  courts  in 
the  states. 

Mahaffey  v.  Territory,  11  Okla.  213,  66 
Pac.  342. 

(1910)  The  provisions  of  the  V.  S.  Const., 
Amend.  6,  securing  to  accused  a  speedy  trial 
by  an  Impartial  Jury  of  the  state  and  dis- 
trict wherein  the  alleged  crime  was  com- 
mitted, held  not  to  apply  to  offenses  com- 
mitted in  a  territory. 

BUllDgsley  V.  United  States,  178  Fed. 
653. 

(1910)  In  view  Of  U.  S.  Const,  art.  3, 
S  2.  relating  to  Jurisdiction  of  crimes  not 
committed  within  the  state,  and  amended 
Enabling  Act  March  4,  1907,  ch.  2!(11  (34 
Stat.  1286),  relating  to  pending  prosecutions 
for  a  crime  committed  Iwfore  statehood,  It 
was  held  where  one  is  indicted  for  a  crime 
committed  in  the  western  district  of  Okla- 
homa, he  is  only  entitled  to  trial  within  that 
district,  and  not  within  the  county  where 
the  crime  was  committed. 

BUlingsIey  v.  United  States,  178  Fed. 
658. 

(1921)  Rev.  Laws  1910,  8  5013,  in  so  far 
as  it  authorizes  a  crime  to  be  prosecuted 
and  punished  In  a  county  in  which  the  of- 
fense was  not  committed,  when  the  crime 
was  committed  within  five  hundred  yards 
of  the  boundary  line  of  the  county.  Is  un- 


constitutional and  in  conflict  with  Const., 
art.  2,  S  20. 

Smith  V.  State,  —  Okla.  Cr.  — ,  197  Pac. 
712. 

8  6L  Locality  of  offeuBe  in  genual. 

(1902)  Where  defendant  procured  an- 
other to  steal  a  buggy  and  deliver  it  to  him 
in  another  county,  and  such  other  did  so,  de- 
fendant was  liable  to  a  prosecution  In  the 
county  in  which  the  bugg>'  was  stolen. 

Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  504,  flflirmed  118  Fed.  425. 

A  person  charged  with  the  crime  of  mur- 
der must  be  Indicted  aud  tried  In  the  county 
where  the  Injui?  which  caused  the  death 
was  inflicted,  and  not  at  the  place  where 
the  death  occurred. 

(1902)  Albright  V.  Territory,  11  Okla. 
497,  69  Pac.  789;  (1904)  Moran  v. 
Same,  14  Okla.  544,  78  Pac.  111. 

(1006)  The  trial  in  Comanche.  County, 
Oklahoma,  of  an  offense  committed  within 

territory  which,  at  the  time  of  the  trial, 
had  been  organized  as  such  county,  with  a 
term  of  court  fixed  for  It  by  order  of  the 
territorial  Supreme  Court,  satlsfles  the  re- 
quirements of  Organic  Act  May  2,  1890.  ch. 
182,  §10  (26  Stat.  87),  that  crimes  shall  be 
tried  in  the  county  to  which  territory  uot 
embraced  in  any  organized  county  "shall  be 
attached,"  although  at  the  date  of  the  com- 
mission of  the  offense  Comanche  County  had 
not  been  organized,  but  was  attached  for 
judicial  puri*ses  to  Canadian  County. 

In  re  Moran,  203  U.  S.  96,  51  I*  ed.  105, 
27  Sup.  Ct.  25. 

(1906)  Where,  between  the  time  of  the 
commission  of  an  offense  and  the  time  of 

the  Indictment  and  trial  for  it,  the  place  of 
its  commission  becomes  a  part  of  a  new  or 
different  county  or  district,  tbe  court  of  the 
county  in  which  the  place  is  situated  at  the 
time  of  the  indictment  and  trial  has  juris- 
diction to  hear  aud  try  tbe  charge  of  the 
coiimdssion  of  the  offense. 

Ex  parte  Moran,  144  Fed.  694. 

Under  tbe  provision  of  the  enabling  act 
and  the  Constitution  of  Oklahoma,  the  dis- 
trict court  of  Le  Flore  County  has  Jurisdic- 
tion to  try  an  indictment  for  the  crime  of 
assault  with  iutent  to  kill,  returned  by  a 
grand  Jury  of  the  central  district  of  the 
Indian  Territory  at  Poteau,  and  pending  In 
said  court  on  the  admission  of  Oklahoma 
as  a  state,  wherein  It  is  charged  that  said 
offense  ttas  been  committed  within  said  dis- 
trict, and  the  i>roof  is  that  the  offense  was 
committed  within  what  is  now  Le  Flore 
County. 

(1911)  Loyd  V.  State,  116  Pac.  959,  6 
Okla.  Cr.  76;  (1911)  Mendenhall  v. 
United  States,  6  Okla.  Cr.  436,  119 
Pac.  594. 

(1017)  Burglary  committed  by  breaking 
and  entering  a  railroad  car  is  completed 
when  the  breaking  and  entry  is  accom- 
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pllflbed,  and  tbe  venae  IteB  In  the  county 
within  which  the  wime  was  accomplished. 
Ford  V.  State,  18  Okln.  Cr.  «12,  lOi  Pac. 
76. 

(1917)  A  person  who  breaks  and  enters  a 
railroad  car  at  Duke,  in  Jackson  connty,  can 
not  be  prosecuted  for  the  crime  in  an  orig- 
inal proceeding  In  Haruiou  county,  nlnce  tbe 
prosecution  in  this  case  should  have  been 
Instituted  and  carried  on  la  the  district 
court  of  Jackson  county. 

Ford  V.  State,  13  OkUi.  Cr.  612,  166  Pac. 
75. 

(191»)  Under  Itev.  I^ws  1910.  5^971, 
making  It  unlawful  for  either  party  to  a 
di\-orce  suit  to  marry  any  other  persou 
within  six  months  from  the  de<'r^^e.  etc.. 
Jurisdiction  of  a  prosecution  is  in  the  county 
where  tbe  second  marriage  bikes  place. 

Wilson  V.  State,  Ifl  Okla.  Cr.  471.  1S4 
Pac.  603. 

S  62.  Offenses  committed  partly  in  one  eonn^ 
and  pardy  in  anouMr. 

(1906)  Stealiug  a  domestic  animal  named 
in  Wilson's  Hev.  &  Ann.  Stat,  {2480,  is 
larceny  within  section  5224,  providing  that 
where  property  taken  in  one  county  Is 
brought  into  another,  the  Jurisdiction  of  tbe 
offense  Is  in  either. 

Cox  V.  Territory,  2  Okla.  Cr.  668,  10* 
Pac.  378. 

(1911)  Where  a  defendant  is  charged 
wHh  murder,  the  crime,  if  any,  is  complete 
when  the  fatal  blow  in  struck  or  the  fatal 
shot  is  fired,  and  the  district  or  superior 
conrt  of  such  connty  has  Jurisdiction  to  trj- 
tbe  offense;  and  it  Is  Immaterial  whether 
or  not  the  deceased  died  in  such  county,  and 
the  place  of  the  death  of  the  deceiisod  ne<il 
not  be  alleged,  and,  if  alleged,  such  all^a- 
tlon  Is  surjilusase  and  need  not  be  proven  as 
alleged. 

Loyd  V.  State,  6  Okla.  Cr.  70.  111!  Pac. 
9S9. 

<1918)  If  a  person  In  one  county  is  In- 
trusted by  another  with  personal  property, 
to  be  returned  to  the  owner,  and  afterwards 
takes  it  to  another  county,  and  there  em- 
beEZles  It,  he  can  not  be  tried  for  tbe  crime 
In  tbe  county  where  he  received  it,  unless 
he  bad  conceived  the  intent  of  c<:>mmitt:lng 
the  crime  wben  be  received  it. 

Sogers  V.  State,  14  Okla.  Or.  235.  170 
Pac.  260. 

(1919)  Venue  does  not  have  to  be  proved 
beyond  a  reasonable  doubt,  and  may  be 
proved  by  circumstantial  evidence:  and. 
where  there  are  circumstances  and  facts 
proved  reasonably  showing  that  the  offense 
was  committed  partly  In  one  county  and 
partly  in  another  county,  tbe  Jurisdiction  of 
the  offense  Is  in  either  county. 

Arnold  T.  State.  IS  Okla.  Cr.  510.  178 
Pac.  897. 

(1019)  Bill  of  Rights,  S20,  gives  the 
accused  the  right  of  trial  by  Jury  of  tbe 


county  wherein  the  crime  shall  have  been 
committed.  Our  Code  of  Criminal  Procedure 
(Bev.  Laws  1910.  $5612)  provides:  "When 
a  public  oQ'euse  is  committed  partly  in  one 
couDty  and  partly  in  another  county,  or  tiie 
acts  or  effects  thereon  constituting  or 
requisite  to  the  offense,  occur  In  two  or 
more  counties,  the  Jurisdiction  Is  In  either 
county."  Held,  that,  in  a  prosecution  for 
considracy  to  commit  a  crime,  the  overt  act 
may  be  the  sole  basis  of  local  jurisdiction. 
Williams  v.  State,  16  Okla.  Cr.  217,  182 
Pac.  Tia 

(1919)  In  a  prosecution  for  conspiracy  to 
commit  abortion  entered  into  In  Oklahoma 
county,  where  the  evidence  showed  that  the 
defendants  procured  a  woman  not  shown  to 
be  pregnant  to  leave  that  connty  and  go  to 
Greer  county  for  an  operation,  where  there 
was  no  evidence  of  an  overt  act  In  further- 
ance of  conspiracy  committed  In  Greer 
county,  county  court  thereof  had  no  Juris- 
diction thereon. 

WiUianis  v.  State,  1ft  Okla,  Cr.  217,  182 
Pac.  718. 

S  63.  Offenses  against  United  States. 

(1917)  The  Criminal  Court  of  Appeals 
will  not  consider  an  appeal  unless  the  plain* 
tiff  Id  error  la  where  he  can  be  made  to 
respond  to  any  order  or  Judgm«it  which 
may  be  entered  in  the  case,  and  where  tbe 
plaintiff  in  error  makes  his  escape  from  the 
custody  of  tbe  law  and  becomes  a  fugitive 
from  justice  tbe  appeal  will  be  dismissed. 

Myers  r.  State,  13  Okla.  Cr.  255,  163 
I'ac.  OSS. 

(1918)  Even  though  no  mention  to  dis- 
miss appeal  is  made,  tbe  Supreme  Court  of 
Oklahoma  will  not  entertain  an  nppeal  in  a 
oriminal  action. 

Dickinson  v.  State,  70  Okla,  — ,  172  Pac. 
701,  792. 

(B)  CHANGE  OF  VENUE. 

Habeas  corpus  to  review,  see  Habeas  Cor- 
pus, S  4- 

S  64.   Power  and  duty  of  conrt  in  generaL 

(190C)  A  district  court  of  the  territory 
of  Oklalioniii  lins  power  to  transfer  a  crim- 
inal prosecution  iiendlng  therein  to  a  county 
In  any  Judicial  district  In  the  territory 
which  it  selects  for  trial. 

In  re  Terrlll,  144  Fed.  616. 

{  65.  ConsUtntioiial  ud  •Utotory  prorisioiu. 

(1803)  Under  Organic  Act,  (10.  provid- 
ing that  civil  and  criminal  cases  may.  be 
removed  by  cbai^  of  voiue,  but  no  causes 
for  such  change  are  stated.  Section  9  cre- 
ates the  Supreme  Court,  and  provides  that 
it  shall  divide  the  territory  Into  tbree  dis- 
tricts, and  a  district  court  shall  be  held  in 
each  county  In  each  district  by  one  of  the 
Justices  of  the  Supreme  Court,  at  the  times 
and  idaces  fixed  by  the  latter  court:  and 
that  it  shall  also  designate  tbe  Judge  who 
shall  preside  in  each  district,  and  who  shall 
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reside  In  tlie  district  to  which  he  is  aa^ 
signed,  but  no  provision  is  made  in  such  act 
for  a  change  of  judge  for  any  cause;  held 
that  Code  Gr.  Proc,  ch.  72,  art  8 '(Stat. 
1880,  p.  991,  S  49 ;  Wilson's  Kev.  &  Ann. 
SUt  1903,  S  5427),  which  provides  for 
change  of  Judge  in  criminal  cases  If  the 
accused  shall  make  affidavit  that  he  can  not 
have  an  impartial  trial  by  reason  of  the 
prejudice  of  the  presiding  Judge,  Is  In  con- 
flict with  the  organic  act,  and  void. 

Stanley  r.  tnlted  States.  1  Okla.  336. 
33  Pac.  1025. 

The  provision  of  the  territorial  statute 
pioTlding  for  a  change  of  Judge  la  not  In 
harmony  with  our  Organic  Act,  and  no 
change  of  Judge  can  be  had  in  either  a  fed- 
eral or  territorial  criminal  case. 

(1894)  Peters  v.  United  States,  2  Okla. 
116,  33  Pac.  1031,  rehearing  denied  2 
Okla.  138.  37  Pac.  1081;  (1894)  Stans- 
bury  V.  United  States,  2  Okla.  151,  37 
Pac.  lWi3;  (1894)  Dempsey  v.  United 
States,  2  Okla.  151,  44  Pac.  382. 

S  66.   Right  of  prosecution  to  change. 

(1911)  Where  persons  who  gave  affidavit 
in  support  of  an  application  for  change  of 
venue  In  a  criminal  prosecution  were  called, 
sworn  and  examined  on  the  hearli^  of  the 
aii^tUcatibn,  but  the  case-made  do^  not  con- 
tain a  transcript  of  their  testimony,  the 
Criminal  Court  of  Appeals  will  not  review 
tbe  action  of  the  trial  court  In  d«iylDg  the 
application. 

Myers  t.  State.  6  Okla.  Cr.  389,  119  Pac. 

m 

S  67.   Right  of  accused  lo  change. 

(1909)  Sess.  Laws  1903,  p.  220,  ch.  25, 
art.  1,  providing  for  a  change  of  venue,  have 
no  application  to  a  misdemeanor  case  before 
a  conn^  court. 

Washington  v.  State.  2  Okla.  Cr.  428, 
101  Pac.  863. 

I  68.   Discretion  of  court. 

(1899)  Under  Stat.  1803,  8  5138  (WUson's 
Rev.  &  Ann  Stat.  1903,  5  5427),  the  granting 
of  a  change  of  venue  from  one  county  to 
another  in  a  criminal  case  is  made  purely  a 
matter  for  the  exercise  of  the  discretionary 
powers  of  the  trial  court. 

Cotler  V.  Territory,  8  Okla.  101,  56  Pac. 
861. 

An  aiH>Ucatlon  for  a  change  of  venue  is 
addressed  to  the  sound  discretion  of  the 
court, 

(1913)  Watson  v.  State,  9  Okla.  Cr.  1. 
130  Pac.  816;  (1913)  Edwards  v.  State. 
9  Okla.  Cr.  306,  131  Pac.  956;  (1914) 
Maddox  v.  State,  10  Okla.  Cr.  569,  139 
Pac.  994. 

(1918)  A  petition  for  a  change  of  venue 
Is  addressed  to  the  sound  discretion  of  the 
trial  court,  and,  unless  It  clearly  appears 
that  there  is  an  abuse  of  such  discretion, 
the  Criminal  Court  of  Appeals  wUl  not  re- 


verse the  Judgment  for  the  failure  of  the 
trial  court  to  grant  a  change  of  venue. 

Smith  V.  State,  14  Okla.  Or.  348,  171 
Pac.  341. 

S  69.   Succe««ive  applications. 

(1014)  Where  a  person  makes  a  second 
effort  to  secure  a  change  of  venue,  the  ap- 
plication should  fftate  material  facts  in  adr 
dltlou  to  those  formerly  submitted  to  the 
court 

Etter  V.  State,  11  Okln.  Cr.  208,  144 
Pac.  560. 

(1014)  Where  an  aptdlcatl(m  for  a  change 
of  venue  Is  overruled,  the  court  can  hear 
In  its  discretion,  additional  applications 
based  on  the  same  grounds  but  supported  by 
additloiwl  compurgators. 

Etter  V.  State,  11  Okla.  Cr.  208,  144 
I'ac.  500. 

§  70.   (konnds  for  change. 

§  71.   Disqualification    or   prejudice  of 

judge. 

(1893)  There  is  no  provision  in  the  crlm- 
innl  procedure  act  authorizing  the  venue 
to  be  changed  from  one  county  to  another 
in  a  criminal  cause  on  account  of  the  bins 
or  prejudice  of  the  presiding  Judga 

Stanley  v.  United  States,  1  Okla.  336. 
33  Pac.  1025. 

(1910)  Under  the  law  in  force  in  this 
state  hi  August.  1908,  upon  the  filing  by 
the  accused  of  an  affidavit  in  proper  time, 
stating  positively  that  he  can  not  have  a 
fair  and  impartial  trial,  on  account  of  the 
bias  and  prejudice  of  the  presiding  Judge 
of  the  court  where  the  Indictment  or  in- 
formation is  pmding,  a  change  of  Judge 
must  be  allowed. 

conch  V.  SUte,  3  Okla.  O.  415,  106 
Pac.  851. 

S  72.   Local  prejudice. 

(1897)  By  StaL  1893,  9  5138.  as  amend- 
ed by  Sesa  Laws  ISJ^,  p.  187  (Wilson's 
Rev.  &  Ann.  Stat.  1903,  5  5427),  where  the 
offease  charged  in  the  indictment  Is  punish- 
able with  confinement  and  for  a  term  less 
than  life  In  the  territorial  prison,  and  an 
application  is  made  for  a  change  of  venue, 
supported  by  the  affidavit  of  the  accused, 
and  corroborated  by  five  disinterested  per- 
sons, that  a  fair  and  impartial  trial  can 
not  be  had  In  the  county  where  the  indict- 
ment was  returned,  the  awarding  or  refus- 
ing of  sndi  change  of  venue  is  within  the 
dlBcretlon  of  the  court,  and  the  action  of 
the  court  in  awarding  ot  refusing  such 
change  will  not  be  reversed  unless  where 
an  abuse  of  such  discretion  is  shown  by  the 
record. 

Patswald  v.  United  States,  6  Okla.  351, 
49  Pac.  57. 

(1902)  Where  defendant  is  charged  with 
a  crime  In  which  the  punishment  is  for  a 
term  less  than  life,  and'  applies  for  a  change 
of  venue,  supported  by  aflUlavits  that  an 
impartial  trial  can  not  be  had.  because  ot 
the  prejudice  of  the  county,  and  the  terri- 
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tory  OlM  affldarlts  in  oi^Kwltloii  thereto, 
a  refusal  to  grant  tbe  cbange  will  not  be 
disturbed,  wbere  no  abuse  of  discretion  Is 
shown. 

Pearce  t.  Territory,  U  Okla.  438,  68 
Pac  DM.  atBrmed  118  Fed.  426. 

(1921)  In  order  to  warrant  a  change  of 
venue  by  reason  of  prejudice  existing  against 
a  defmdant.  It  must  be  sbowu  that  such 
prejudice  extended  throughout  the  county 
generally,  and  it  Is  Insufficient  to  grant  a 
change  of  venue  upon  a  showing  that  Im- 
partial jurors  can  not  be  procured  from  a 
portion  of  the  county  only. 

Williams  T.  State,  OUa.  Cr.  — ,  199 
Fac  400. 

S  73.  Applicatioii. 

t  74.   Time  for  nuking. 

(1009)  An  abdication  for  a  diange  of 
venue  comes  too  late  when  presented  with- 
out reasonable  notice  to  the  county  attor- 
ney, and  after  the  jury  have  been  called 
into  the  box  for  examination. 

Gaples  V.  State,  S  OUa.  Or.  72,  104 
Fac  493. 

5  7S.   NoUee. 

(1904i)  Under  liiws  1903,  p.  220,  ch. 
25,  art  1,  S  1,  where  the  record  shows  that 
at  the  time  of  the  motion  for  change  of 
venue  the  county  attorney  raised  no  quea- 
tion  of  notice,  and  the  motion  was  taken 
up  without  objection  on  his  part,  and  no 
douand  was  made  by  him  for  time  to  file 
cotmter  affidavits,  and  no  request  made  to 
examine  the  slgn^s  of  the  p^ition,  tbe  mo- 
tion will  be  treated  as  if  the  notice  re- 
quired by  statute  had  been  waived;  and, 
vrbffn  the  affidavit  estabUahlng  the  fact 
that  the  inhabitants  of  the  county  in  which 
the  case  is  pending  are  so  prejudiced  against 
defendant  that  a  fair  trial  can  not  be  bad, 
the  court  should  grant  the  application. 

Garrison  v.  Territory,  13  Okla.  690,  76 
Fac.  182. 

9  76.   Affidavits  and  other  proofs. 

An  affidavit  for  a  change  of  venue  In  a 
criminal  case,  alleging  that  accused  could 
not  obtain  a  fair  trial  In  the  county  where 
the  case  is  poidlng,  without  stating  the  facts 
or  grounds  on  which  such  conclusion  Is 
based,  is  bisufflclent 

(1808)  Feters  v.  United  Stateflt  2  Okla. 
116,  33  Pac.  1031,  rehearing  denied, 
2  Okla.  138,  37  Pat.  1081;  (1894) 
Stansbury  v.  United  States,  2  Okla. 
161,  37  Pac.  1083;  (1894)  Dempsey 
V.  United  States,  2  Okla.  151,  44  Pac. 
382. 

Under  Sees.  Laws  1805,  p.  198,  ch.  41, 
$21  (Wilson's  Rev.  &  Ann.  Stat  1903, 
{  5427),  where  the  accused  makes  affidavit  tn 
which  It  is  positively  stated  that  he  can 
not  have  a  fair  and  Impartial  trial  on  ae- 
coont  of  the  bias  and  prejudice  of  the  pre- 
siding judge  ot  the  court  where  the  in- 
dictment or  Information  was  poiding,  and 
Iiresents  It  at  the  ptopee  time  to  the  court, 


It  is  snfflcloit  and  the  affidavit  need  not 
state  facts  upon  which  it  Is  based,  or  the 
reasons  for  the  belief  of  the  affiant  as  to  the 
bias  or  prejudice  of  the  Judge. 

(1899)  Lincoln  v.  Territory,  8  Okla. 

646,  68  Pac.  730.  overrulhiK  Cox  v. 

United  States  (1897)  5  Okla.  701.  50 

Pac.  175. 

(1904)  Where,  on  an  application  for  a 
change  of  venue,  two  witnesses  made  affi- 
davits that  the  people  in  the  vicinity  were 
hostile  to  the  defendant,  and  that  they  be- 
lieved they  were  so  prejudiced  against  de- 
fendant that  he  could  not  obtain  a  fair  trial 
therein,  but,  on  being  brought  Into  court 
for  cross-examination,  the  witnesses  testi- 
fied that  the  only  information  thi^  had  on 
the  subject  was  acquired  from  statements 
made  by  one  of  defoidanfs  counsel,  who 
had  asked  them  to  sign  the  affidavits  sim- 
ply as  a  matter  of  form,  for  the  purpose  of 
getting  a  contlnnance,  they  were  properly 
permitted  to  withdraw  the  same. 

Williams  V.  United  States,  6  Ind.  Ter. 
1.  88  S.  W.  334. 

(1908)     The  burden  is  on  accused,  on 
au  application  for  change  of  venue  to  show 
his  luabili^  to  obtain  a  fair  tiial  in  the 
county  in  which  the  offense  was  committed. 
Johnson  v.  States  1  Okla.  Cr.  321,  97 
Pac.  1060. 

(1908)  The  evidence  was  held  not  to 
show  such  prejudice  against  the  accused  by 
the  inhabitants  of  a  county  as  would  pre- 
vent him  from  obtaining  a  fair  trlaL 

Johnson  v.  State,  1  Okla.  Cr.  821,  97 
Pac.  1059.  ■ 

(1910)   The  petition  for  change  of  venne 
in  this  case  fails  to  meet  the  statntoiy  re- 
quirements, and  there  can  be  no  error  In 
the  trial  court  for  refusing  tlie  change. 
Black  V.  State,  3  Okla.  Cr.  547,  107 
Pac.  524. 

(1910)  Where  persons  making  affidavits 
in  support  of  an  application  for  a  change 
of  venue  for  the  reason  "that  the  minds  of 
the  inhabitants  of  the  county  in  which  the 
cause  la  poidii^  are  so  prejudiced  against 
the  defwdant  that  a  fair  and  impartial  trial 
can  not  be  had  therein,"  are  examined  in 
open  court  in  regard  to  the  truth  of  said 
apiAlcatlon,  and  their  oamlnation  shows 
their  means  of  knowledge  was  not  sufficient 
to  support,  sustain,  or  justify  the  state- 
ments made  in  their  supporting  affidavits, 
said  supporting  affiants  were  not  credible 
persons  within  the  statute  requiring  the  ap- 
plication of  a  defendant  for  a  cbange  of 
venue  to  be  supported  by  the  affidavits  of 
at  least  three  credible  persons. 

Turner  v.  State,  4  Okla.  Cr.  'l64,  111 
Fac.  088. 

(1010)  When  counter  affldavite  are  Intro- 
duced "to  show  that  the  persons  making 
affidavits  in  support  of  the  application  for 
a  change  of  venue  are  not  credible  pmons 
and  that  the  change  ts  not  necessary,**  It 
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tlien  becomes  a  gaestlon  of  fact  for  the  court 
to  determine  whether  the  def^dants  sup- 
porting affiants  are  credible  persons  within 
the  reqnlrement  of  the  statute. 

Turner  v.  State,  4  Okla.  Or.  164,  111 
Pac.  988. 

(1910)  On  application  for  a  change  of 
venue,  the  aOldavit  wf  the  defendant  In 
support  thereof  must  not  only  aver  "that 
the  minds  of  the  Inhabitants  of  the  county, 
In  which  the  cause  is  pending  are  so  preju* 
dlcjed  against  the  defendant  that  a  fair  and 
Impartial  trial  can  not  be  had  therein,"  but 
it  must  al80  set  forth  the  facts  rendering 
n  fair  and  impartial  trial  there  Impossible. 
Starr  v.  State,  4  Oklo.  Or.  128,  IIC  Pac. 
856. 

(1913)  On  an  apiAlcation  for  a  change  of 
Tenue,  on  the  ground  **tliat  tlie  minds  of 
the  inhabitants  of  the  couo^  in  which  the 
cause  Is  pending  are  so  prejudiced  against 
the  def^dant  that  a  fair  and  impartial  trial 
can  not  be  had  therein,"  the  court  may  per- 
mit the  introduction  of  counter  affidavits 
for  the  purpose  of  contesting  the  grounds 
of  the  application. 

Watson  T.  State,  9  Okla.  Or.  1.  130  Pac. 
816. 

(1913)  The  presumption  of  law  is  that 
a  defendant  can  get  a  fair  and  Impartial 
trial  in  the  county  where  the  offense  was 
committed,  and  tbe  burden  Is  on  defendant 
sedilng  to  change  the  T»ue,  to  establish 
Us  right  thereto. 

Tegeler  t.  Stote^  9  Okla.  Cr.  188,  130 
Pac.  1164. 

(1918)  Where  a  defendant  has  filed  a 
motion  for  change  of  venue  supi>orted  by 
affidavits,  the  state  may  file  counter  affi- 
davits putting  in  (asne  the  grounds  of  the 
motion. 

Tegeler  v.  State,  9  Okla.  Cr.  188,  ISO 
Fac  1164. 

(1013)  Where  a  motion  for  change  of 
venue  is  filed,  and  counter  affidavits  are 
presented,  the  court  may  have  the  affiants 
or  other  persons  sworn  as  witnesses  and 
examined  in  open  court. 

Tegeler  v.  State.  9  Okla.  Cr.  138,  tHO 
Pac  U64. 

(1913)  Counter  affidavits  filed  on  an  ap- 
plication for  a  change  of  venue  were  held 
sufficient  to  put  In  Issue  whether  the  prej- 
udice against  accused  In  the  county  would 
iwevent  a  fair  trial  ther^ 

Edwards  t.  State,  0  Okla.  Cr.  306,  131 
Pac.  056. 

<  1914)      On   application   for  change  of 
T«iue,  the  court  may.  In  its  discretion,  ex- 
amine  such  witnesses  as  it  may  desire, 
and  Is  not  limited  to  persons  filing  affidavits. 
Maddox  V.  State,  10  Ok^a.  Cr.  569,  139 
Pac.  994. 

(1015)  It  is  not  an  abuse  of  discretion 
to  deny  a  petition  fbr  change  of  venue  in  a 


capital  case,  which  was  based  on  the  al- 
leged prejudice  in  the  minds  of  the  peoi^e 
of  the  county,  caused  by  the  publication  in 
certain  newspapers  of  prejudicial  accounts 
of  the  murder,  such  newspapers  having  a 
large  circulation  in  the  county,  where  the 
prima  facie  case  made  by  tlie  affidavits  filed 
by  the  defendant  is  fully  answered  and 
clearly  overcome  by  the  counter  affidavits 
filed  by  the  state. 

Gentry  v.  State,  11  Okla.  Cr.  365,  146 
Pac.  719. 

(1916)  The  presumption  of  law  Is  that 
a  defendant  can  have  a  fair  trial  in  the 
county  in  which  the  crime  is  committed,  and 
to  establish  his  right  to  a  change  of  venue 
the  burden  is  upon  the  d^iendant  to  over- 
come  such  presumption. 

Maddox  V.  State.  12  Okla.  Cr.  462,  158 
Pac.  883. 

(1916)  Refusal  of  the  court  to  grant  a 
change  of  ronue,  and  the  overruling  of  the 
challenge  to  the  array  of  Jurors,  carefully 
examined,  and  hdd  to  be  free  from  error. 

Maddox  V.  State,  12  Okla.  Cr.  462.  158 
Pac.  888. 

(1919)  To  entitle  the  defendant  to  a 
change  of  venue,  the  affldavlta  filed  In  sup- 
port thereof — when  affidavlta  are  alone  re- 
lied upon — must  set  forth  facts  showing  that 
a  fair  and  impartial  trial  in  the  trini  court 
is  improbable. 

Browder  v.  State,  16  Okla.  Cr.  43,  180 
Pac  .571. 

S  77.   Determination. 

(1909)  Where  an  application  for  a  change 
of  venue  has  been  prepared,  signed  and  veri- 
fied for  more  than  thirty  days,  and  such 
fact  is  concealed  from  the  county  attorney 
and  the  trlnl  court,  and  counsel  for  de- 
fendant obtains  repeated  postponements  of 
trial  during  such  time,  under  circumstances 
which  cause  the  trial  court  and  the  county 
attorney  to  believe  that  the  case  would  be 
tried  at  the  date  of  the  postponement,  and 
when  the  case  was  finally  called  fbr  trial, 
and  a  motion  for  a  continuance  was  over- 
ruled and  the  Jury  was  called  for  «Eaml- 
nation  and  the  trial  begun,  and  the  appli- 
cation for  a  change  of  venue  Is  presented 
without  previous  notice  to  the  county  attor- 
ney, such  proceedings  will  not  be  approved 
by  the  Criminal  Court  of  A[q}eal8. 

Caples  V.  State.  3  Okla.  Cr.  72,  104  Pac. 
498. 

S  78.   Transmission  of  record  or  transcript. 

(1917)  The  same  rules  for  procedure 
which  obtain  In  prosecutions  by  indictment 
shall  obtain  In  prosecutions  by  Information, 
and  where  a  change  of  venue  is  had,  a  new 
or  amended  Information  can  not  be  filed  in 
the  county  to  which  the  case  Is  removed; 
such  Information  can  be  lawfully  filed  only 
in  the  county  wbere  the  original  Informa- 
tion was  first  filed,  and  the  court  from 
which  the  action  is  removed  must,  upon  the 
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application  of  the  coonty  attorney,  order  tbe 
same  to  be  transmitted  by  tbe  clerk. 

Holcomb  T.  State.  10  OUa.  Cr.  1,  166 
PflC.  755. 

(1917)  In  tbls  case  It  appears  that  an 
information  waa  filed  in  tbe  district  coart 
of  Jefferson  county,  cbarglng  tbe  crime  of 
murder;  a  cbange  of  venue  was  granted  to 
Stei^ens  county,  tbe  county  attorney  of  Jef- 
f^raon  county  tbere  filed  a  new  information, 
upon  whicb  defendant  was  tried  and  con- 
victed. Held  that  tbe  new  Information  not 
bavlng  been  filed  in  Jefferson  county,  the 
district  court  of  Stephens  county  was  with- 
out Jurisdiction  to  try  defendant  thereon, 
and  tbe  proceedings  subsequent  to  tbe  filing 
of  the  new  or  so-called  amended  informa- 
tion were  null  and  Toid. 

Holcomb  T.  SUte,  16  Okla.  Cr.  1,  166 
Pac.  755. 

S  79.   JoriBdiction     and     proceedinge  after 
change. 

(1906)  Where  the  venue  of  «  criminal 
prosecution  was  changed,  the  court  of  the 
county  to  which  the  veuue  was  changed 
acquired  Jurisdiction  by  the  making  of  the 
order,  and  hence  the  fact  tliat  a  coi^  of 
the  necessary  papers  was  'not  filed  in  sucb 
court,  as  required  by  statute  did  not  de- 
prive It  of  Jurisdiction. 

In  re  TerrUl,  144  Fed.  610. 

580.  Jmisdiction  and  proceedingi  after  re* 
fnaiL 

(1019)  Under  Ber.  Uiws  1010,  5  6149, 
when  tbe  defendant  files  an  affidavit  in  a 
criminal  proceeding  that  be  believes  he  can 
not  have  a  fair  and  impartial  trial  before 
a  Justice  of  the  peace  and  asks  for  a  change 
of  venue,  the  duty  of  the  Justice  thereafter 
is  purely  ministerial  and  he  can  only  enter 
a  proper  order  transferring  the  case  to  an- 
other Justice  of  the  peace,  and  is  without 
Jurisdiction  to  render  Judgment  or  Issue  or- 
der of  commitment 

Ex  parte  Van  Fleet,  16  Okla.  Cr.  713, 
188  Pac.  086. 


VI.  UHITATION  OF  PROSECUTIONS. 

}  81.   Constitntional  and  statntory  provisions. 

(1010)  A  statute  of  liniitatlous  in  crim- 
inal cases  Is  to  be  liberally  construed  in  fa- 
vor of  defendants,  as  It  surrenders  the  right 
of  tbe  state  to  try  and  punish  criminal  of- 
fenses at  its  discretion. 

State  V.  Fulkerson,  16  Okla.  Cr.  250, 
182  Pac.  725. 

5  82.  Limitations  applicable. 

(1919)  The  statnte  of  limitations,  Comp. 
Laws  1010,  S  6571.  in  force  as  to  all  prose- 
cutions by  indictment  for  friony,  except  mur- 
der, committed  after  statehood  and  prior 
to  the  adoption  of  the  Revised  Laws  1010. 
applies  also  to  prosecutions  for  such  offenses 
Information,  thereby  requiring  an  Infor- 
Bation  charging  such  a  fdony  to  be  filed 


I  in  the  trial  court  within  three  years  after 
the  commission  of  tbe  offense. 

State  V.  Fulkerson,  16  Okla.  Cr.  260, 
182  Pac.  725. 

5  83.   Commencement  of  period  of  limitatioiu. 

(1894)  Congress,  in  passing  the  statute 
of  limitations  (U.  S.  Rev.  Stat.  S  1044), 
had  in  mind  the  prosecution  of  offenses 
both  by  iudictmcnt  and  upon  information, 
and  the  language  which  refers  to  Informa- 
tions relates  only  to  that  class  of  cases 
which  may  be  prosecuted  by  information. 
Ex  parte  Lacey,  6  Okla.  4.  87  Pac 
1O06. 

9  84.  Exceptions  and  mqpciuioii. 
9  85.   Fngitives  from  justice. 

(1897)  Where  an  indictment  for  forgery 
was  not  found  within  the  three  years  lim- 
ited by  Stat  1893,  §  4952  (Wilson's  Hev. 

6  Ann.  Stat.  1903,  $5233),  and  the  terri- 
tory established  that,  Immediately  after  com- 
mission of  the  crime,  defendant  fled,  the 
tmrden  is  on  him  to  satisfy  the  Jury,  by  a 
preponderance  of  evidence,  that  during  tbe 
IH^rlod  of  the  statute  of  limitations  he  was 
an  Inhabitant  of,  and  usually  resident  with- 
in, tlie  territory. 

Coleman  v.  Territory,  5  Okla.  201,  47 
Pac.  1070. 

(1897)  Stat.  1893.  3  4953  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  $  5234).  providing  that 
"no  time  during  wblch  the  defendant  is  not 
an  Inhabitant  or  usually  resident  within 
the  territory"  shall  be  considered  a  port  of 
tiie  time  limited  for  finding  an  Indictment 
excludes  only  time  within  which  defendant 
(lid  not  have  a  fixed  permanent  and  estab- 
lished home  within  the  territory  where  bis 
iH'esence  might  reasonably  be  known. 

Coleman  v.  Territory,  5  Okla.  201,  47 
Pac.  1079. 

(1001)  Under  Organic  Act,  5  10,  provid- 
ing that  any  criminal  or  civil  case  may  be 

n>moved  on  change  of  venue  to  another 
iounty,  and  Stat  1893,  5  5144  (Wilson's 
Kev.  &  Ann.  Stat.  1003,  5  5433),  prescrib- 
ing the  proceedings  for  such  removal,  the 
romoval  of  a  criminal  case  on  application 
lit  the  territory  from  one  county  to  an- 
other, or  from  one  Judicial  district  to  an- 
other. Is  not  violative  of  Const.  IT.  S.  Amend. 
6. 

Mahaffey  v.  Territory,  11  Okla.  213, 
66  Pac.  342. 

§  86.  Commmcemeiit  of  pnaeratloo. 

(1S94)  Tbe  arrest  of  one  for  perjury  on 
n  complaint  before  a  commissioner  does  not 
«tay  the  operation  of  Rev.  Stat.  U.  S.  5  1044 
(TJ.  S.  Comp.  Stat  1901,  p.  725),  limiting 
the  time  in  which  an  Indictment  must  be 
found  or  an  information  filed. 

Ex  parte  Lacey.  6  OkU.  4,  37  Pac. 
1005. 

§  87.  —  Contiimanca  or  delay  in  ^seeo- 
doo. 

(1020)  Unless  there  is  evidence  tending 
to     show     seU-defeDse,  uncommmilcated 
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threats  made  by  the  deceased  against  de- 
foidflnt  are  not  admludble  In  evidence. 
Almerlgl  t.  State^  —  OUa.  Cr.  — ,  188 
Pac.  1094. 


Vn.  FORMER  JEOPARDY. 

i  88.   CMUtitntional  and  sUtntory  proridons. 

(1813)  The  terms  "Jeopardy  of  lUe  and 
liberty  for  the  same  ofFenBe,"  and  "jeopardy 
of  life  or  limb,"  "Jeopardy  for  the  same 
offense,"  "twice  in  Jeopardy  of  pauidiment," 
and  other  slmllflr  provisions  used  In  the 
various  constitutions  are  to  be  construed 
as  meaning  substantially  the  same  thing. 
StoDt  V.  SUte  ex  rel.  Caldwell.  36  Okla. 
744,  130  Pac.  6B3. 

(1013)  The  constitutional  provision  (BUI 
of  Rights,  S  21),  "nor  shall  any  person  be 
twice  put  In  Jeopardy  of  life  or  liberty  for 
the  same  oflTense,"  and  the  common-law  prin- 
ciple therein  declared,  are  broad  enough  to 
mean  that  no  one  can  be  twice  lawfully 
punished  for  the  same  offmse;  and  hence, 
whm  a  court  has  rendered  Judgment  and 
imposed  sentence  upon  n  idea  of  guilty  for 
the  offense  charged,  and  such  Jndgm«it  and 
sentence  has  been  executed  and  satisfied, 
that  ends  the  prosecution,  and  the  power 
of  the  conrt  as  to  that  offense  Is  at  an  end ; 
and  the  conrt  Is  without  Jurisdiction  to  ren- 
der a  second  judgment  and  sentence  upon 
the  same  charge. 

Rupert  V.  State,  »  Okla.  Cr.  ,226,  131 
Pac.  713. 

(1910)  Rev.  Ijiws  1010,  5  3«1»,  is  not 
repugnant  to  Const,  art.  2,  99  15.  17,  or  ^21, 
of  this  state,  nor  of  L*.  S.  Const.  Amend. 
14. 

Perrlne  v.  State  ex  rel.  Embry,  72  Okln. 
— ,  178  Pac.  97. 

(1921)  Sess.  Laws  1913,  ch.  20,  S  2, 
amendatory  of  Sea&  I^aws  1911,  ch.  70,  9  16, 
does  not  create  any  new  offense  or  define 
any  new  crime,  but  merely  enhances  the 
punishment  against  those  charged  and  con- 
victed of  any  second  or  subsequent  viola- 
tion of  the  provisions  of  the  prohibitory 
liquor  laws.  Said  statute  is  not  iu  contra- 
vention of  Const  art.  2.  5  21,  in  that  It 
places  the  accused  twice  in  jeopardy  for  the 
same  offense. 

Hildebrandt  v.  State.  —  Okla.  (*r.  — , 
197  Pac.  8S2. 

9  89.  Offouei  or  proeeedinu  as  to  whidi  for^ 
mer  jeopardy  ii  a  deleiiie. 

(1013)  Comp.  Laws  1909,  9  4191.  Impos- 
ing as  the  penalty  for  the  offense  there  de- 
scribed, a  penalty  to  be  recovered  at  the  suit 
of  the  state,  and  a  fine  and  Imprisonment 
to  be  administered  in  a  criminal  prosecution, 
is  not  In  conflict  with  Const.,  art.  2,  9  21, 
wblch  provides,  "Nor  .shall  any  person  be 
twice  put  In  jeopardy  of  life  and  liberty 
for  the  same  offense." 

Stout   V.   State  ex   rel.   Caldwell.  66 
OUa.  744.  130  Pac.  5fi3. 


LAW.  VIL  891 

(1913)  c;onst,  art.  2,  S  21  (WlUiams' 
Const  and  Enabling  Act,  9  29),  which  pro- 
vide: "Nor  shall  any  person  be  twice  put 
in  jeopardy  of  life  and  liberty  for  the  same 
offense,"  Is  not  intended  to  apply  to  a  civil 
proceeding  whicbi  affects  merely  property 
rights,  even  tbougb  such  proceeding  is  in  part 
a  punishment  of  an  offense. 

Stout  V.  State,  ex  rel.  Caldwell,  36  Okla. 
744,  130  Pac.  5.'53. 

(1913)  Jeopardy,  in  Its  constitutional  and 
common-law  sense,  has  a  strict  application 
to  criminal  prosecutions  only;  and  the  word 
"Jeopardy,"  as  used  In  the  constitution,  sig- 
nifies the  dangers  of  conviction  and  punish- 
ment which  the  defendant  In  a  criminal 
prosecution  incurs  when  put  upon  trial  be- 
fore a  court  of  competent  Jurisdiction  under 
nu  Indictment  or  information  snfllclent  In 
form  and  substance  to  sustain  a  conviction. 
Rupert  V.  State,  9  Okla.  Cr.  226,  131 
Pac.  713. 

(1916)  The  constitutional  provision,  "nor 
shall  any  person  be  twice  put  in  Jeopardy  of 
life  or  liberty  for  the  same  offense,"  BUI  of 
Rights,  9  21,  and  the  common-law  principle 
therein  declared.  Is  broad  enough  to  mean 
that  no  one  can  be  twice  lawfully  punished 
for  the  same  offeuse.  Hence,  when  a  court 
liHS  pronounced  a  Judgment  and  sentence 
upon  the  verdict  of  a  Jury,  and  such  Judg- 
m^t  has  been  carried  Into  execution,  the 
court  Is  without  Jurisdiction  to  render  a 
second  Judgment  and  sentence  npon  the  same 
chaise. 

I':x  parte  Myers,  12  Okla.  Cr.  675.  160 
Pne.  930. 

9  90.   Elements  of  former  Jeopardy. 
I   In  general. 

(1804)  A  person  Is  not  in  legal  jeopardy 
until  jiut  upon  trial  before  a  court  of  compe- 
tent juriadictlon,  under  an  information  or 
iiulictnient  sufficient  in  form  and  substance 
to  sustain  a  conviction,  and  a  Jnry  has  been 
impaneled  and  sworn. 

In  re  McClaskey,  2  Okla.  568,  37  Pac 
854. 

(1011)  A  defendant  can  not  twice  be  put 
iu  jeopardy  of  life  and  liberty  for  the  same 
offeuf>e.  but  before  jeopardy  attaches  each 
of  the  following  conditions  muft  exist:  First, 
the  defendant  must  be  put  upon  trial  before 
a  court  of  competent  Jurlwllctlon ;  second, 
tbe  Indictment  or  Information  against  the 
defendant  must  be  BUfftc-lent  to  sustain  a 
conviction;  third,  the  jury  must  have  been 
impaneled  and  sworn  to  try  the  case ;  fourth, 
after  having  Iieen  Impaneled  and  sworn  the 
Jury  must  have  been  unnecessarily  discharged 
by  the  court;  fifth,  such  dlschanw  of  tbe 
Jury  must  have  been  without  the  consent  of 
the  defendant,  and  when  these  things  concur, 
the  discharge  of  the  jury  constitutes  Jeopardy 
and  operates  as  an  acquittal  of  the  defend- 
ant, and  he  can  not  again  be  placed  upon 
trial  for  the  same  offense. 

Ix>yd  V.  State.  6  Okla.  Cr.  76,  116  Pac, 
9G9. 
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S  92.   Character  and  constitation  of  court. 

(1804)  Where  defendant  was  tried  and 
convicted  at  a  time  to  which  the  court  had 
been  anlawfully  adjourned,  such  trial,  con- 
viction, and  subsequent  incarceration,  being 
void,  did  not  constitute  Jeoimrdy,  so  as  to 
bar  a  subsequent  trial  on  tlie  same  charge 
after  such  conTlcUoii  has  been  set  aside. 
In  re  HcClaakey,  2  Okla.  068,  37  Pac. 
854. 

S  93.   Natore  and  validiqr  of  profecntion 

in  genenL 

(1011)  Where  upon  resuming  the  trial 
after  su^nsion  to  enable  the  state  to  pro- 
cure the  attendance  of  absent  wltaesses,  the 
defendant  Interposed  a  plea  of  former  jeop- 
ardy. It  was  held  that  the  plea  was  without 
merit,  and  was  properly  overruled. 

Havlll  T.  United  States,  5  Okla.  Cr.  334, 
116  Pac.  119. 

(1012)  In  this  Jurisdiction,  an  indictment 
for  larceny  does  not  Include  the  crime  of 
receiving  stolen  property,  accused  knowing 
the  same  to  have  been  stolen. 

Ex  parte  Harris,  8  Okla.  Cr.  396.  128 
Pac.  166. 

(1917)  A  Judgment  of  conviction  based  on 
an  illegal  verdict  can  not  operate  as  an 
acquittal,  either  before  or  after  reversal  on 
appeal,  and  a  new  trial  In  such  a  case  after 
reversal  of  such  Judgment,  on  defendant's 
api>enl,  is  no  Infringement  of  the  clause  of 
the  Constitation  which  declares  that,  "Nor 
shall  any  person  be  twice  pat  in  Jeopardy 
of  life  or  liberty  for  the  same  otfense."  Const, 
art  2,  S  21. 

Allen  V.  State,  13  Okla.  Cr.  533,  165  Pac. 
746. 

(1918)  Xiecord  examined,  and  plea  oi 
former  Jeopardy  Interposed  In  this  case  held 
insufficient  as  a  question  of  law. 

Newton  V.  State,  14  Okla.  Cr.  226.  170 
Pac.  270. 

(1918)  Where  the  county  attorney  has 
instituted  a  criminal  prosecution  which  Is 
pending  In  the  superior  court,  and  the  attor- 
ney general,  upon  request  of  the  governor, 
appears  and  Institutes  a  prosecution  for  the 
same  offense  In  the  district  court  of  the 
county,  and  the  court  attorney  continues 
his  prosecution  in  the  8ui)erlor  court  and 
secures  a  trial,  resulting  in  a  verdict  of  "not 
guilty"  before  the  prosecution  by  the  attorney 
general  Is  reached  for  trial,  and  when  It  is 
called  the  plea  of  former  Jeoimrdy  Is  urged 
against  the  infonntition.  It  Is  held  that  the 
plea  Is  well  bikeu  and  should  have  been 
sustained. 

Dupree  v.  State,  14  Okla.  Cr.  369,  171 
Pac.  489. 

9  94.   Frandnlent  or  collnaive  prosecntion. 

(1921)  A  conviction  procured  fraudulently 
or  by  collusion  of  the  offender,  for  the  pur- 
pose of  protecting  himself  from  a  prosecution 
for  the  same  offense,  or  for  a  higher  degree 
of  the  same  offense  will  not  bar  a  second 
prosecution. 

Halbert  v.  State.  —  Okla.  Cr.  — ,  195 
Pac.  eoi. 


S  95.  Time  or  stage  of  prowcvtion  at  wUdi 
jeopardy  studies. 

(1895)  The  trial  Is  commenced  In  a  criml- 
niil  prosecution  when  the  Jury  Is  sworn. 

Nichols  V.  Territory.  S  Okla.  622,  41 
Pac.  108. 

(1903)  Jeopardy  attaches  from  the  time  a 
Jury  is  sworn. 

Schrleber  v.  Clapp,  13  Okla.  216,  74  Pac. 
316. 

(1909)  While  Jeopardy  does  not  attach 
until  after  the  Jary  have  been  selected  and 
sworn,  yet  for  the  other  purposes  the  trial 
begins  when  the  jmy  are  called  into  the 
box  for  examination  as  to  their  qualifica- 
tions. 

Caples  V.  State.  3  Okla.  Cr.  72,  104  Pac. 
493. 

§  96.   Effect  of  proceedings  before  jeopardy 
attaches. 

§  97.          Motion,  demnrrer,  or  plea  in  abate* 

ment 

(1910)  The  sustaining '  of  a  demarrer  to 
an  Indictment,  charging  a  misdemeanor,  is 
no  bar  to  a  subsequent  prosecntion  by  infor- 
mation for  the  same  offense.  • 

Ex  parte  Dodson.  3  Okla.  Cr.  614,  107 
Pac.  450. 

(1918)  Rev.  Laws  1910,  §  2790,  construed, 
and  held,  where  the  trial  court  sustains  a 
demurrer  to  an  Informatlou  in  a  criminal 
case,  and  fails  to  order  or  direct  that  a  new 
information  be  filed  charging  the  same  of- 
fense, the  Judgment  anstalnlng  the  demurrer 
to  the  information  is  final,  and  the  accused 
may  not  be  subjected  to  another  prosecution 
for  the  same  offense. 

State  V.  Vaughn.  15  Okla.  Cr.  187.  175 
Pac.  731. 

§98.   Nolle  proseqai  or  diuootinnanee. 

(1910)  A  dismissal  of  an  action  under 
S  7050,  .Snyder's  Ann.  Stat  1909  (§  SHO, 
Wilson's  Rev.  &  Ann.  Stat  1903).  where  the 
defendant  has  not  been  in  Jeopardy,  is  not  a 
bar  to  a  subsequent  prosecution  for  the 
same  offense. 

Ex  parte  Warford,  3  Okla.  Cr.  381,  100 
Pac.  559. 

§99.   Plea  of  guilty. 

(1918)  Where  the  defendant,  upon  his 
plea  of  guilty,  was  sentenced  to  pay  a  fine 
of  $100  a  punishment  that  is  authorized  by 
the  statute  for  the  offense  charged,  and  ou 
the  same  day  he  paid  the  fine  and  satisfied 
the  Judgment,  and  a  month  later  he  was 
brought  Into  court,  the  original  sentence  was 
set  aside,  and  he  was  sentenced  to  pay  a 
fine  of  $100  and  to  be  confined  in  the  connty 
Jail  for  fifteen  days,  It  was  held  that  the 
second  Judgment  and  sentence  is,  under  the 
circumstances,  null  and  void. 

Rupert  V.  State,  9  Okla.  Cr.  226, 131  Pac. 
718. 

(1920)    Proof  of  Illicit  relations  between 
a  deceased  and  the  wife  of  a  defendant, 
whom  he  Is  charged  with  killing  on  account 
1  of  the  relationship.  Is  entitled  to  go  to  the 
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Jury  Id  mitigation  of  the  ptmlabment,  and 
when  inaaDity  is  the  defense  based  upon  these 
wrongful  acts,  snch  proof  Is  also  entitled 
to  go  to  the  jnry  In  support  thereof  when 
the  facts  were  known  to  the  defendant  and 
ft  Is  made  reasonably  to  appear  that  his  nets 
and  conduct  were  influenced  thereby. 

Almerigi  t.  State,  —  Okla.  Gr.  — ,  188 
Fac.  1094. 

1 100.  Discharge  of  jmy  widuntt  rerdict. 
S  101.   In  generaL 

See  S  99 

Almerigi  v.  State,  —  Okla.  Or.  — ,  188 
Pac.  1094. 

(1903)  While  a  Judge,  In  the  trial  of  a 
criminal  cause,  la  not  authorized,  after  evi- 
dence for  the  prosecution  Is  in,  to  summarily 
dischaige  the  Jury,  dismiss  the  case,  and 
discharge  the  defendants,  yet,  If  be  does 
enter  such  erroneous  order  and  Judgment,  It 
will  bar  another  prosecution  against  defend- 
ants for  the  same  offense. 

Schrieber  v.  Clapp,  13  Okla.  215,  74  Fac. 
316. 

(1903)  Where  a  person  has  been  put  on 
tirlal  before  a  court  of  competent  Jurisdiction 
on  a  sufficient  indictment,  and  the  Jury  has 
been  sworn  to  try  the  case,  a  discharge  of 
the  Jury  without  good  cause  and  before  ver- 
dict will  entitle  defendant  to  an  acquittal. 
Schrieber  v.  Clapp,  13  Okla.  215,  74  Fac. 
316. 

(1917)  Where  a  Jury  Impaneled  and 
Hwom  in  a  criminal  case  Is  prevented  from 
returning  a  verdict  by  reason  of  Illness  of 
the  presiding  Judge.  Incapacitating  him  from 
attending  to  the  duties  of  the  trial,  the  case 
may  be  again  tried. 

AUen  V.  State,  13  Okla.  Cr.  633, 165  Pac. 
745. 

(1920)  Where  a  valid  information  has 
been  filed,  charging  defendant  with  crime, 
and  the  defendant  has  pleaded  thereto,  and 
the  Jury  tias  been  Impaneled  according  to 
law  to  try  defendant  for  such  crime,  aud 
said  Jury  Is  discharged  and  the  cause  dis- 
missed before  a  verdict  is  returned,  on  mo- 
tion of  defendant's  counsel,  Jeopardy  did  not 
attach  to  the  defendant  under  such  circum- 
stances. 

State  V.  Evans,  —  Okla.  Cr.  — ,  186  Fac. 
735, 

{ 102.   Consent  or  fanh  of  aeeiued. 

Where  a  defendant  Is  put  upon  trial  In  a 
court  of  competent  Jurisdiction  upon  an  In- 
dictment or  Information  sufficient  to  sustain 
a  conviction,  and  the  Jury  has  been  im- 
paneled and  sworn  to  try  the  case,  and  the 
Jury  is  unnecessarily  discharged  without  the 
defendant's  consent  before  they  arrive  at  a 
verdict,  such  discharge  operates  as  an  ac- 
quittal of  the  defendant 

(1011)  Loyd  T.  State,  6  Okla.  Cr.  76.  116 
Pac.  960;  (1012)  State  v.  Frlsble.  S 
OUa.  Or.  409. 127  Pac.  1091. 

(1912)  If  a  defendant  agrees  to  the  dis- 
charge of  a  Jury,  although  such  discharge 
may  be  Imiwoper  and  unnecessary,  or  If  on 


motion  of  the  defendant  a  new  trial  is 
granted  him,  the  defendant  thereby  waives 
his  constitutional  right,  and  he  is  estopped 
upon  a  second  trial  from  claiming  that  he 
has  already  been  In  Jeopardy  upon  such 
offense. 

State  V.  Frlsbie,  8  OkU.  Cr.  406,  127 
Pac.  109L 

(1917)  Discharge  of  Jury  by  attorney 
designated  by  agreement  of  the  parties  to 
receive  the  verdict  In  the  Judge's  absence 
would  be  deemed  to  have  been  made  with  de- 
fendant's consent. 

Allen  V.  State.  13  Okla.  Gr.  583,  166 
Fac.  745. 

(1917)  The  word  "accident,"  as  used  In 
Rev.  Laws  1910,  8  6916,  providing  that  when 
a  Jury  is  discharged  or  prevented  from  giv- 
ing a  verdict  by  reason  of  accident,  the  cause 
may  be  retried,  means  an  event  happening 
unexpectedly  and  without-  fitnlt;  an  unde- 
signed and  ouforewen  occarroue  of  an 
unfbrtunate  character;  a  casualty  or  mishap. 
Allen  T.  State,  13  Okla.  Cr.  638, 166  Fac. 
746. 

S  103.   Necessity  for  discharge. 

(1908)  Where,  upon  the  trial  of  a  case. 
It  appears  to  the  court  that  there  Is  a  vari- 
ance between  the  allegations  of  the  Indict- 
ment or  Information  and  the  testimony  intro- 
duced, and  the  Jury  is  discharged  upon  Uiat 
ground,  and  it  is  the  ofrfnion  of  the  court 
that  a  reindlctmoit  or  information  can  be 
framed  upon  which  the  d^iendant  can  be 
legally  convicted,  it  is  the  duty  of  the  court 
to  commit  the  defendant  to  custody,  or  to 
admit  him  to  ball  until  the  new  indictment 
or  Information  can  be  preeented  against  him. 
Ex  parte  Johnson,  1  Okla.  Cr.  286,  97 
Pac.  1023. 

S  104.   Failure  of  jurors  to  agree. 

(1912)  The  discharge  of  a  Jury  in  a 
criminal  case  without  the  omsent  of  the 
defendant,  because  the  Jurors  a%  unable  to 
agree,  will  not  sustain  a  plea  of  former  Jeop- 
ardy on  a  subsequent  trial. 

Kent  v.  State.  8  Okla.  Or.  188,  126  Pac. 
UHO. 

S 105.  AcqaittaL 

(1809)  If  an  Indictment  contain  more 
than  one  count,  and  different  offenses  are  set 
up  In  the  different  counts,  on  conviction  on 
one  and  silence  by  the  Jury  as  to  tne  other, 
the  accused  stands  acquitted  as  to  the  counts 
not  mentioned  In  the  verdict,  and  as  to  those 
counts  a  plea  of  former  Jeopardy  will  be 
sustained. 

Brown  t.  United  States,  2  Ind.  Ter.  682, 

52  S.  W.  56. 

S  106.  Verdict  set  aside  or  judgmoit  arrested. 

(1899)  A  person  tried  on  an  indictment 
which  charges  the  same  offense  in  different 
counts,  where  the  Jury  return  a  verdict  of 
guilty  as  to  one  of  the  counts,  the  verdict 
being  silent  as  to  the  other  count,  is  not  in 
Jeopardy  as  to  the  count  concerning  which 
the  Jury  were  silent,  so  as  to  prevent  his 
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being  tried  tbereundcr  on  a  new  trial  granted 
on  motion  ot  defendant 

Brown  t.  United  States,  2  Ind.  Ter.  582, 
62  S.  W.  60. 

(1906)  Under  Stat  1883,  art  14.  ch.  68, 
f  1  (Wilson's  Rev.  &  Ann.  Stat  1903, 1  6666), 
declaring  that  the  granting  of  a  new  trial 
places  the  parties  in  the  same  poaition  as  if 
no  trial  had  been  had,  a  defendant  who  has 
been  convicted  of  manslaughter  under  an 
Indictment  charging  murder  may,  on  being 
granted  a  new  trial,  be  tried  for  murder; 
and  this  is  true,  independently  of  the 
statute. 

Turner  v.  Territory,  15  Okla.  657,  82  PaC 
650. 

S  107.   New  triaL 

(1911)  Whea  a  new  trial  is  granted  on 
the  motion  of  the  d^endant  the  granting 
thereof  places  him  in  the  same  position  as 
If  no  trial  had  been  bad. 

Myers  v.  State,  6  Okla.  Cr.  888, 119  Pac. 
136. 

S  108.   Judgment  reversed. 

(1908)    A  plea  or  former  jeopardy  based 
on  a  former  conviction  on  the  same  indict- 
ment which  was  reversed  is  unsustainable. 
Johnson  v.  State,  1  Okla.  Cr.  321,  97 
Pac  1068. 

1 109.   New  triaL 

See  I  93. 

Allen  T.  State,  13  Okla.  Cr.  633, 166  Pac. 
746. 

(1913)  A  defendant,  under  an  indictment 
for  murder  returned  in  a  United  States  court 
of  the  Indian  Territory,  who  upon  his  trial 
was  convicted  of  manslaughter,  and  who 
procures  the  Judgment  against  him  to  be  set 
aside,  may  be  tried  anew  for  the  crime  of 
murder. 

Birdwell  v.  United  States,  10  Okla.  Cr. 
169,  185  Pac.  445. 

S 110.  Resentence  after  discharge  on  habeas 
corpus  becatiM  of  illegal  sentence. 

(1914)  Where  a  prisoner  has  been  dis- 
charged on  habeas  corpus  because  of  ill^at 
sentence,  be  can  be  re-aentenced  without 
being  subject  to  the  objection  that  accused 
Is  twice  put  in  Jeopardy  fbr  the  same  offense. 

Bryant  t.  United  States,  214  Fed.  61. 

S  111.  Conviction  of  lower  as  acquittal  of 
higher  grade  or  degree  m  offense 
charged. 

(1920)  A  defendant  will  not  be  heard  to 
complain  that  the  prosecuting  officer  elected 
to  try  him  for  the  lesser  grade  of  the  offense 
included  within  the  same  criminal  transac- 
tion, as  a  conviction  for  such  grade  of  offense, 
procured  without  fraud,  connivance,  or  col- 
lusion of  the  defendant,  is  a  bar  to  any  sub- 
sequent prosecution  for  any  other  grade  of 
the  offense  growing  out  of  the  same  crimi- 
nal act 

Johnson  t.  State,  7S  Okla.  251,  190  Pac. 
88T. 


S  112.   Identity  of  offenses. 

3  113.   In  generaL 

(1914)  Under  our  present  system  of  juris- 
prudence, it  the  state  ^ecta  thim^  ita  aa- 
tborised  officers  to  prosecute  an  offense  in  one 
of  its  phases  or  aspects,  and  upon  his  trial 
the  defendant  is  acquitted  by  a  Jory,  it  can 
not  afterwards  prosecute  the  same  criminal 
act  or  transaction  under  the  color  of  another 
name. 

Kstep  v.  State,  11  Okla.  Cr.  103, 143  Pac. 
64. 

(1914)  As  uaed  In  Const,  art  2,  I  21, 
providing  that  no  person  shall  be  twice  pnt 
in  Jeopardy  for  the  same  offense,  the  term 
"same  offense"  does  not  signify  the  same 
offense  eo  nomine,  but  the  same  criminal 
act,  transaction,  or  omission. 

Estep  V.  State,  61  Okla.  Cr.  103,  148 
Pac.  64. 

(1918)  The  constitutional  provision 
against  a  second  jeopardy  is  merely  declara- 
tory of  the  ancient  principle  of  the  common 
law.  In  application  It  Is  limited  only  to  a 
second  prosecntlon  for  the  Identical  act  and 
crime,  both  In  law  and  fact,  for  wblch  the 
first  prosecution  was  Instituted. 

Harris  t.  State,  —  Okla.  — ,  175  Pac. 
627. 

(1918)  In  a  prosecution  for  perjury  a  plea 
of  former  conviction  for  larceny  hi  the  case 
in  which  the  perjury  was  alleged  to  have 
been  committed,  was  properly  refused  for  the 
conviction  was  not  for  the  Identical  offense 
charged  In  the  prosecution  for  foi^ery. 
Dunn  T.  State,  15  Okla.  Cr.  246, 176  Pac 
86. 

8  114.   Sufficiency  of  facts  charged  In  sec- 
ond prosecQtion   to   sosuin  formw 
prosecution. 
(1914)    Under  the  constitutional  guaranty 
not  to  be  twice  put  in  jeopardy,  the  decisive 
test  on  a  plea  of  former  jeopardy  is  whether 
the    same    testimony    will    support  both 
cliarges ;  or  the  offenses  are  the  same  when- 
ever evidence  adequate  to  one  Infoxmatloa 
will  equally  sustain  the  other. 

Estep  T.  State,  11  Okla.  Cr.  103,  143 
Pac  64. 

§  115.   Periods  covered  by  prosecntiona. 

(1918)  In  prosecution  of  register  of  deeds 
for  emtmzziement  of  fees,  where  state  was 
required  to  elect,  and  elected  to  rely  on 
shortage  for  January,  1914,  and  instructions 
filed  to  support  plea  of  former  Jeopardy 
limited  the  jury  to  embezzlement  on  that 
date,  an  acquittal  relating  only  to  that  date 
was  no  bar  to  a  subsequent  prosecution  for 
embezzlement  of  fees  during  January,  1913. 
Harris  v.  State,  —  Okla.  Cr.  — .  175  Pac 
627. 

{  116.   Different  offenaes  in  Hona  act  or 

transaction. 

(1907)  Under  Bev.  Stat  U.  S.,  I  6618  (U. 
S.  Comp.  Stat  1901,  p.  8714),  ^Tiding  that 
if  two  or  more  persons  shall  consplie  to  pre- 
vent, 1^  force  or  intimidation,  any  officer  of 
the  United  States  from  diadHuigiiiff  tbe  datlM 
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of  his  office  or  to  Injure  him  In  his  person 
or  property  on  account  of  his  discharge  of 
the  duties  of  his  office  or  to  interrupt  or 
hinder  him  In  the  discharge  of  his  duties, 
they  shall  be  punished  as  therein  prescribed ; 
held  tiuitt  where  an  assault  and  battery  had 
been  committed  on  an  officer,  an  acquittal, 
under  an  indictment  under  section  6518, 
charging  a  coniv)iracy  to  commit  the  assault 
and  battery,  Was  not  a  bar  to  a  prosecution 
for  disturbing  the  peace  and  quiet  of  a  family 
in  whose  presence  the  assault  and  battery 
was  committed. 

WUcox  T.  United  States,  7  Ind.  Ter.  86, 
108  S.  W.  774. 

(1009)    Where  one  kills  two  jwrsons  by 
separate  shots,  an  acquittal  of  one  homicide 
Is  no- bar  to  a  prosecution  for  the  other. 
Morris  v.  Territory,  1  Okla.  Cr.  617,  09 
PRC.  760. 

<1011)  One  act  may  constitute  two  or 
more  sepnrate  and  distinct  offenses,  and  may 
be  subject  to  two  or  more  separate  and  dis- 
tinct penalties,  and  a  prosecution  and  con- 
viction for  one  of  these  offenses  wilt  be  no 
bar  to  a  prosecution  and  conviction  for  the 
otliers. 

Kx  parte  Simmons,  5  Okla.  Cr.  390,  IIS 
Pac.  380. 

(1015)  An  acquittal  of  unlawfully  convey- 
ing intoxicating  liquor  was  held  a  bar  to  a 
snbseqnent  prosecution  for  having  unlawful 
possession  of  the  same  liquors  oo  the  same 
day. 

Jackson  t.  State,  11  Okla.  Or.  523,  148 
Pac.  1058. 

S 117.  — -  Offoises  agamit  diffarent  amw 
eignties  in  lame  act  or  transactiOD. 

(1011)  A  conviction  under  an  ordinance 
of  a  city  of  the  first  class  for  being  In  pos- 
session of  intoxicating  liquors,  with  Intent 
there  to  barter,  sell,  give  away,  or  otherwise 
furnish  contrary  to  law,  is  not  a  bar  to  a 
prosecution  for  the  same  act  under  the  pro- 
hibitory law  of  the  state. 

Ex  parte  Simmons.  4  Okla.  Cr.  662.  112 
Pac.  951. 

(1011)  The  same  act  may  constitute  an 
offense  against  the  state  law  and  a  violation 
of  a  city  ordinance,  and  the  two  offenses 
being  different,  any  person  cominlttlng  such 
act  may  be  proceeded  against  under  either 
the  city  ordinance  or  the  state  law,  or  both. 
Ex  parte  Simmons,  5  Okla.  Cr.  309,  116 
Pac.  380. 

(1017)  A  city  may  pass  ordinances  against 
petty  offenses  that  are  detrimental  to  the 
health,  peace,  safety,  property  rights,  good 
rnorals,  or  finer  sensibilities  of  Its  citizens; 
but  the  penalties  It  may  impose  are  limited ; 
hence,  if  the  matter  prohibited  by  a  city 
ordinance  Is  also  an  offense  against  the  state, 
the  offender  may  be  turned  over  to  the  state 
for  prosecution,  and  can  not  plead  Jeopardy 
by  reason  of  the  lenl^  imposed  by  the  police 
court 

Ex  parte  Monroe,  13  Okla.  Cr.  62,  162 
Pac  238. 


{118.   Particular  dassee  of  offenses: 

(1914)  In  view  of  Kev.  Laws  1910,  M  5741, 
5808,  It  is  held  that  under  Const,  art  2,  I  21, 
an  acquittal  of  handling  liquor  in  violation 
of  Rev.  Laws  1910,  {  3610,  was  a  bar  to  a 
subsequent  prosecution  for  having  possession 
of  liquors  during  the  same  time,  in  violation 
of  Rev.  Laws,  I  3605,  though  the  first  infor- 
mation failed  to  all^e  the  place. 

Estep  V.  State,  11  Okla.  Cr.  103. 143  Pac. 
64. 

§  119.   Waiver  of  objections. 

(1915)  The  constitutional  privilege  of  im- 
munity from  a  second  prosecution  Is  not 
waived,  if  at  any  time  before  the  Jury  has 
been  Impaneled  to  try  the  case  the  defendant 
Interposes  a  plea  of  former  acquittal  or  con- 
viction; and  where  the  facts  are  all  before 
the  court  as  a  part  of  its  own  record  of 
the  case,  and  the  objection  of  former  Jeopardy 
raises  only  a  question  of  law.  the  constitu- 
tional right  will  not  be  considered  as  waived, 
where  the  defendant,  upon  the  reading  of  the 
Information  to  the  Jury  and  before  the  taking 
of  any  testimony,  Interposes  a  plea  of  former 
acquittal. 

Jackson  V.  State.  11  Okla.  Cr.  523,  148 

Pac  1058. 


VIII.  PRELIMINARY  COlfPLAINT,  AITl- 
DAVIT,  WARRANT.  EXAMINATION. 
COBIHUBfENT  AND  SUMMARY 
nUAL. 

Couimitmeut  by  United  States  commissionera, 
see  United  States  Commissioners.  1  3. 

Legislative  power  In  general,  see  Constitu- 
tional Law,  §  37. 

Right  to  provide  for  prosecution  by  Informa- 
tion without  preliminary  examination,  aee 
Indictment  and  Information.  I  26; 

S  120.  Constitutional  and  lUtntory  pmitiona. 

(1915)  An  executive  order  revoking  a 
parole  and  directing  the  rearrest  and  return 
to  custody  of  the  convict  without  giving  him 
an  opportunity  to  be  heard  is  not  violative  of 
the  constitutional  guaranties  that  no  person 
shall  be  deprived  of  his  liberty  without  due 
process  of  luw,  and  "that  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation;"  since,  being  a  convict  at 
large  by  executive  clemency,  which  he  has 
accepted  on  the  conditions  therein  stated, 
the  legal  status  of  the  convict  upon  the  rev- 
ocation of  the  parole  becomes  Uie  same  as 
it  was  before  the  parole  was  granted 

Ex  parte  Hbrine,  11  Okla.  Cr.  517.  148 
Pac  826. 

S  121.  Joriadiction  of  preliminary  proeeedinga. 

(1019)  One  in  undisputed  possession  of 
the  office  of  justice  of  the  peace,  and  exer- 
cising the  functions  thereof  under  color  of 
title  thereto,  Is  at  least  a  de  facto  officer,  and 
bis  official  acts  are  binding  upon  the  public 
and  third  persons;  hence  attack  on  the  legal- 
ity of  the  preliminary  court  was  without 
merit 

Wells  T.  State,  16  Okla.  Cr.  461. 184  Pac 
465. 
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S  122.'  Preliminary  compUint  or  i£BdniL 
8123.   KeqnliitM  and  wffideiwy. 

(189&)  The  facts  tbemselves  upon  which 
tbe  warrant  BlMnld  IsBoe  oo^t  to  ba  pre- 
sented to  tbe  magistrate  by  afltdavit  or  com- 
petent evidence,  and  not  merely  tbe  person 
who  makes  tbe  accusation. 

Miller  X.  United  States,  8  Okla.  S16,  67 
Pac.  836. 

(1899)  A  statement  that  the  affiant  Is 
informed  and  believes  that  facts  stated  in 
the  complaint  to  be  true  Is  no  more  than  an 
expression  of  opinion,  and  one  which  may 
conscientiously  be  made  and  yet  prove  noth- 
ing, and  be  based  upon  no  facts  or  knowledge. 

HiUer  T.  United  States,  8  Okla.  810.  57 
Pac.  886. 

(1900)  A  verification  on  Infotinatkm  and 
belief  to  a  complaint  In  a  criminal  case  Is 
not  sufficient  to  antborlze  a  court  to  pat 
the  defendant  upon  trial  for  the  ofTense 
charged  therein.  Such  complaint  should  be 
sworn  to  positively,  or  the  facts  upon  which 
the  warrant  shoold  Issue  ought  to  be  pre- 
sented to  the  court  by  affidavit  or  competent 
evidence, 

Mulklna  v.  United  SUtes,  10  Okla.  288, 
61  Fac  925. 

(1910)  Uuder  the  Gonstttutlon  and  laws 
of  this  state,  an  Information  charging  a  de- 
fmdant  with  the  commission  of  a  misde- 
meanor is  required  to  be  verified  In  positive 
terms;  and  an  nnverifled  infionnatlon  and 
one  verified  only  on  information  and  belief 
are  equally  defective. 

Ex  parte  Taltey,  4  Okla.  Cr.  898.  112 
Pac  86. 

(1910)  The  requirement  that  an  Infor- 
mation charging  a  misdemeanor  shall  be  veri- 
fied in  positive  terms  before  a  warrant  of 
arrest  may  Issue  thereon  is  intended  for  the 
preservation  of  the  personal  security  and 
liberty  of  the  individual,  by  forbidding  the 
Issuance  of  a  warrant  for  bis  arrest  except 
npon  probable  cause  shown  under  oath,  and 
by  prevoiting  tbe  Institution  of  baseless  and 
unfounded  prosecutions. 

Ex  parte  TaUey,  4  OkUL  Gr.  898,  112 
Pac.  86. 

(1910)  Tbe  requirement  that  an  infor- 
mation tor  a  misdemeanor  be  verified  before 
a  warrant  of  arrest  may  Issue  thereon  does 
not  purport  to  deal  with  the  essentials  of  an 
information  as  a  mere  accusation,  but  only 
with  tbe  manner  and  means  of  obtaining  the 
custody  and  Jurisdiction  of  the  defendant's 
person. 

Ex  parte  Talley,  4  Okla.  Cr.  898,  112 
Pac.  86. 

(1910)  The  verification  Is  no  pert  of  tbe 
information  ItKlf ;  and  an  unverified  infor- 
mation properly  charging  a  misdemeanor, 
signed  by  the  county  attorney,  and  filed  In 
a  court  having  Jurisdiction  of  tbe  offense, 
though  insufficient  to  authoriie  tbe  Issuance 
of  a  warrant  of  arrest.  Is  nevertbdess  suffi- 


cient for  all  other  purposes,  if  not  properly 
challenged. 

Ex  parte  TaUey.  4  Okla.  Cr.  398,  112 
Pac.  36. 

(1013)  A  preliminary  complaint  charging 
the  offense  of  rape  substantially  In  the 
language  of  Rev.  Laws  1910,  i  2414,  was 
held  sufficient 

Sayers  v.  State,  10  Okla.  Cr.  233,  135 
Pac.  1073. 

(1919)  Technical  accoracy  Is  not  required 
in  criminal  complaints  before  a  justice  of  tbe 

peace  on  an  examining  trial;  and,  where  tbe 
complaint  intelligently  Informs  the  defendant 
of  the  ofTeuse  with  which  he  Is  charged,  it  is 
sufficient 

Adair  v.  SUte.  IS  Okla.  Cr.  619, 180  Pac. 
253. 

(1921)  The  complaint  before  the  magis- 
trate need  not  state  the  offense  changed  In 
technical  language,  nor  in  such  specific  terms 
as  Is  required  in  an  Information,  and  is  suffi- 
cient where  the  jurisdictional  facts  appear, 
Including  a  statement  in  ordinary  language 
of  the  acts  or  omissions  constituting  the 
offenses  charged. 

Wade  V.  State.  —  Okla.  Cr.  — ,  107  Pac 
180. 

(1921)  Where  an  information  In  legal 
form  is  verified  as  true  In  positive  terms, 
such  verification  constitutes  a  sufficient 
showing  of  probable  cause  to  authorize  the 
Issuance  of  a  warrant  of  arrest  and  to  put 
the  defendant  on  trial,  and  on  a  demurrer 
to  the  information  and  motion  to  quash  the 
warrant  no  issue  can  be  made  as  to  the 
knowledge  or  want  of  knowledge  of  the  facts 
charged  on  the  part  of  tbe  person  who  veri- 
fied tbe  information;  nor  can  the  Informa- 
tion be  set  aside  on  tbe  ground  that  the  per- 
son who  verified  It  had  not  personal  knowl- 
edge of  tbe  facts  verified. 

Boswell  T.  State,  —  Okla.  Cr.  — .  200 
Pile  236. 

S  124.   Examination  of  witneuM  and  evi* 

denoe. 

(1909)  A  warrant  of  arrest  can  not  be 
Issued  upon  suspicion,  hearsay,  or  belief,  but 
only  on  some  fact  certain,  supported  by  oath 
or  affirmation,  which  Is  snfficloit  to  cause 
the  offlcw  whose  duty  it  is  to  issue  the  war- 
rant or  direct  its  issuance  to  believe  that  an 
offense  baa  been  committed,  and  that  tbe 
party  for  whose  arrest  it  Is  Issued  Is  prob- 
ably guilty  of  having  committed  the  offense. 
De  Graff  v.  State,  2  Okla.  Cr.  519,  103 
Pac  S38. 

S  125.   Defects  and  objections. 

(1901)  A  verification  on  information  and 
belief  Is  sufficient  for  every  purpose  except 
merely  the  issuing  of  tbe  warrant  for  the 
arrest  of  the  defendant,  and  the  objection 
to  such  verification  must  be  made  by  motion 
to  quash  tbe  warrant  before  idea  to  the 
merits,  or  other  steps  taken  which  will 
operate  as  a  waiver  of  such  defect. 

In  re  Cummlngs,  11  Okla.  286,  86  Pac. 
832. 
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(1901)  The  objection  tbat  a  criminal  com- 
plaint is  verified  on  Information  and  belief 
is  waived  by  pleading  to  tbe  merits,  or  en- 
tering into  recogntzuDce  for  appearance  at 
a  fotnre  day. 

In  re  Cummings,  11  Okla.  28(1,  66  Pac. 
332. 

i  126.   Preliminary  warrant  or  odwr  proeeM. 
S  127.   lanunce. 

(1898)  Where  defendant  was  arrested  on 
a  warrant  Issued  by  tbe  United  States  com- 
missioner of  tbe  Sixth  district,  which 
charged  him  with  malicious  mischief  com- 
mitted io  that  district;  but  tbe  complaint 
charged  that  tbe  offense  was  committed  In 
the  Fourth  district,  and  be  was  convicted 
on  evidence  showing  that  tbe  offense  was 
committed  in  tbe  Sixth  district;  held  that 
the  commissioner  of  the  Sixth  district  had 
Jurlnllction  of  the  offense  and  of  the  person. 
French  v.  Bennett  2  Ind.  Ter.  15.  46  S. 
W.  182. 

(1.S90)  The  facts  ur-on  which  a  warrant 
should  issue  should  be  presented  to  the 
uiaglstralc  by  aftldavlt  or  competent  evi- 
dence, and  not  merely  the  person  who  makes 
the  tiecosation. 

Miller  V.  Vnited  States,  8  Okla.  315,  57 
I'ac.  83G. 

(1800)  U.  S.  Const..  Amend.  4,  providing 
tbat  "uo  wnrrant  shall  issue  bnt  on  probable 
cause,  supported  by  ontta  or  affirmation,"  is 
violated  by  Laws  1895,  ch.  41,  art  1,  S5t 
which  provides  that  a  warrant  may  issue  on 
n  complaint  which  has  been  verified  by  a 
1-ouitty  attorney  only  on  Information  and 
tiellef,  and  that  a  warrant  for  the  arrest  of 
tbe  party  charged  therein  may  issue  there- 
upon. 

Miller  v.  United  States,  8  Okla.  315,  57 
Pac.  836. 

The  clerk  of  a  county  court  has  no  jiower 
to  issue  a  warrant  of  arrest  for  a  defendant, 
based  upon  an  Information  filed  In  such 
court;  and  where  a  motion  Is  made  In  due 
time  to  set  aside  a  warrant  so  Issued,  It 
should  be  sustained  by  tbe  court 

(1911)  Bowen  v.  State,  5  Okla.  Cr.  605. 
115  Pac.  376;  (1912)  Fnllingin  v. 
State,  7  Okla.  Cr.  338, 123  Pac.  558. 

(1911)  The  Issuance  ot  a  warrant  of  ar- 
rest in  misdemeanor  rases  is  a  Judicial  act, 
and  tbe  clerk  of  the  connty  conrt  has  no 
powep  to  fsmie  a  warrant  of  arrest  for  a  de- 
fendant, based  upon  an  information  filed  In 
tbe  conrt;  and  where  a  motion  is  made  In 
apt  time  to  quash  and  set  aside  a  warrant 
80  Issned  it  should  be  sustained. 

Bonbam  v.  State,  6  Okla.  Cr.  227,  118 
Pac.  159. 

(1913)  Where  a  preliminary  complaint 
charging  a  felony  Is  sworn  to  positively  by 
some  person,  it  Is  sufficient  of  Itself  to 
anthorize  the  magistrate  to  Issue  a  warrant 
for  the  arrest  of  tbe  defoidant  and  It  Is 


sufficient  to  authorize  tbe  magistrate  to  bold 
a  preliminary  examination. 

Sayers  v.  State,  10  Okla.  Cr.  28S,  185 
Pac.  1078. 

(1021)  BUI  of  Rights,  1 17,  and  our  stat- 
utes on  criminal  procedure  ivovlde  fbr  two 
methods  of  prosecuting  misdemeanor  cases. 
In  courts  of  record  the  prosecution  must  be 
by  Indictment  or  information ;  prosecutions 
in  courts  not  of  record  may  be  Instituted 
upon  a  duly  verified  complaint.  By  statu- 
tory provision  only  tbe  latter  required  the 
indorsement,  "I  have  examined  tbe  facts  in 
this  case  and  recommend  that  a  warrant  do 
Issue."    Rev.  Laws  1010,  §6176. 

Boswell  V.  State,  —  Okla.  Cr.  — ,  200 
Pac.  256. 

i  128.   ■  RequisiteB  and  rafficieney. 

(1910)  Under  the  law  In  force  hi  the 
Indian  Territory  prior  to  statehood,  a  war- 
rant of  arrest,  to  be  valid  and  to  Justify  an 
officer  In  acting  thereunder,  musfl  either 
name  or  describe  tbe  person  to  be  arrested, 
Robison  V.  United  States,  4  Okla.  Cr. 
386,  111  Pac.  084. 

(1913)  A  warrant  dlrectii^  an  officer  to 
arnat  any  person  he  may  find  engage  in 
violating  the  law  is  void. 

Holmes  v.  I^Fors^  36  Okla.  720,  128 

Pac.  718. 

S  129.  Removal  of  accnsed  to  othra  county  or 
district  for  examination. 

(1918)  Where  a  person  charged  with  the 
commission  of  a  f^imy  is  brou^  before  a 
magistrate  for  the  purpose  of  a  prdlmlnary 
mEamination,  and  such  person,  in  conqtliance 
with  Rev.  Laws  1010,  {  6149,  makes  apidlca- 
tion  for  a  change  of  venue,  the  right  to  such 
change  is  absolute,  and  the  duty  of  sucb 
magistrate  to  grant  the  change  is  manda- 
tory, and  Involves  the  exercise  of  no  Judicial 
discretion. 

Marshall  v.  Sitton,  68  Okla.  — .  172  Pac. 
964. 

(1918)  Under  Rev.  Lawa  1910,  16149,  a 
coun^  Judge  sitting  as  an  examining  magis- 
trate loses  Jurisdiction  of  a  cause  pending 
before  him  when  a  legal  affidavit  for  a 
change  of  venue  Is  filed,  his  duty  In  the 
case  thereafter  being  purely  ministerial,  and 
be  can  only  enter  a  proper  order  transfer- 
Ing  the  cause  to  another  magistrate  as  the 
statute  provides. 

Cress  V.  State,  14  Okla.  Cr.  521,  173  Pac. 
854. 

(1918)  A  county  court  or  Judge  exercis- 
ing Jurisdiction  as  an  examining  magistrate 
loses  Jurisdiction  of  a  cause  when  the  de- 
fendant or  some  one  for  him,  flies  an  af- 
fidavit that  be  has  reason  to  believe  and 
does  believe  tbat  be  can  not  have  a  fair 
and  Impartial  examination  before  said  county 
judge.  His  duty  In  the  cause  thereafter  is 
purely  ministerial,  and  he  can  only  enter  a 
proper  order  transferring  the  cause  to  .an- 
other magistrate  as  tbe  statute  provides. 
Gamett  v.  State,  15  Okla.  Cr.  332,  176 
Pac  769. 
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S 130.  NeMwity  and  reqniaiiea  of  yHwimry 
examinition. 

(1890)  Oi^Qlc  Act,  810,  provides  that 
In  all  cases  where  persons  are  accused  of 
crimes  they  shall  be  given  a  preliminary 
hearing  before  a  Justice  of  the  peace  or  a 
t'uited  States  commissioner. 

Ex  parte  Hnly,  1  Okla.  12.  25  Pae.  514. 

(189T)  Organic  Act,  SIO,  providing  for  a 
preliminary  examination  for  ttiose  onder  ar- 
rest cliarged  with  a  crime  or  offense,  does 
not  preclnde  the  legislature  from  providing 
for  the  prosecution  of  misdemeanors  by  in- 
formation without  drst  giving  the  accused  a 
prelimiuiiry  hearing. 

Territory  t.  Stroud,  6  Olcla.  106,  50  Pac. 
265. 

i  131.   Natnre  and  neecMity. 

(1011)  When  felonies  are  prosecuted  by 
information,  it  Is  necessary  for  a  preliminary 
examination  to  be  held,  and  proi>er  commit- 
ment issued  holding  the  person  charged  to 
await  the  action  of  the  proper  trial  court, 
fields  V.  State,  5  Okla.  Cr.  520,  115  Pnc. 

eoe. 

(1011)  When  prosecution  Is  by  ludlct- 
ment,  It  is  sot  necessary  that  a  preliminary 
examination  be  held. 

Fields  V.  State,  5  Okla.  Cr.  ri2<»,  115  rac. 
608. 

(1D17)  Vudor  the  law,  the  accused  is  en- 
titled to  an  examining  trial  before  a  com- 
mitting magistrate ;  and  an  information 
thereafter  filed  In  the  district  court  must  be 
based  uixin  this  examining  trial;  otherwise 
the  district  court  ucquli-cs  no  Jurisdiction. 
Bandy  r.  State,  13  Okla.  Cr.  ^6S,  165 
Pnc.  616. 

'  S  132.   Waiver  of  examination. 

(IJtll)  I'\»r  facts  fully  sustainiug  the  ver- 
dict of  tlie  Jui"j-  where  a  defendant  w»8  con- 
victed of  manslaughter  in  the  first  degree, 
see  statement  contained  In  the  opinion  of  the 
court 

Lumpkin  v.  State.  5  Obla.  Cr.  4SS,  115 
Pac.  478. 

(lt»12)  L'mlcr  Const.,  art.  §17.  pre- 
scribing that  "No  person  shall  l»e  prosecuted 
for  a  felony  by  information  without  having 
had  a  preliminary  exaniimition  before  :m 
examining  miiglstrute  or  hnviiig  wnivcnl  sucb 
preliminary  exanihuitlon."  it  is  held  that  if 
iin  accuHwl  on  being  I>rought  before  tbe  ex- 
amining magistrate  wiiivps  iiis  right  to  a  iire- 
lluiimiry  examination,  iind  it  npitoarw  that 
the  charge  In  the  prelimliuif>'  complaint  is 
substantially  the  same  as  that  set  forth  in 
the  information  filed  by  the  county  attorney 
in  the  district  court,  a  plea  of  a  want  of  n 
preliminary  examination,  or  a  variance  l»e- 
tween  the  preliminary  complaint  and  the  in- 
foimation,  is  unavailable. 

Wines  V.  Stlte,  7  Okla.  Cr.  -150,  124  Pac. 
466. 

(1013)  T'nder  the  CnuHtltution.  Bill  of 
Rights,  SIT,  requlrli^  that  a  preliminary 


examination  be  bad  or  waived,  a  motion  to 
quash  for  want  of  Jurisdiction  will  be  over* 
ruled,  where  it  appears  tliat  deCo^ant 
waived  his  right  to  a  preliminary  examina- 
tion, and  that  the  charge  In  the  preiimlnary- 
complalnt  was  substantially  the  same  as  that 
in  the  Information. 

Sayers  v.  State,  10  Okla.  Cr.  105,  133 
Pac.  944. 

(1914)  The  state  may  hold  a  preliminary 
examlnatiou,  though  defendant  has  waived 
his  right  thereto. 

Quinton  v.  State,  10  Okla.  Cr.  520,  139 
Pac.  705. 

(1910)  Where  the  defendant  waives  the 
right  to  a  preliminary  examination,  he  also 
waives  the  right  to  question  any  Irregu- 
larities that  may  have  occurred  in  the  pro- 
ceedings, and  where  tbe  raaglstntte  holds 
the  defendant  to  answer  on  a  complaint 
which  names,  but  does  not  state  any  of  the 
esaentlais  of  the  ofl^ense  intended  to  be 
chained,  and  such  magistrate  filed  a  tran- 
script of  the  proceeding  In  the  district  court, 
such  court  has  Jurisdiction  until  a  motion 
to  set  aside  or  to  qunsb  the  information  Is 
Rustained,  and.  If  tbe  defendant  upon  ar- 
raignment pleads  to  the  merits  and  enters 
on  the  trial,  he  waives  the  right  to  a  pre- 
liminary examination,  or.  If  one  was  held, 
any  IrregularltloB  thereon. 

Muldrow  v.  State,  16  Okla.  Cr.  549.  185 
Pac.  882. 

8  133.   Conduct  of  preliminary  examinadoo. 

8  134.   In  genoraL 

( 1018)  The  conduct  of  an  examining  trial 
by  a  county  Judge  does  not  Invc^ve  the  exer- 
cise of  the  judicial  power  of  the  county 
<-ourt  as  a  court  of  record,  as  he  exercises 
cnlj*  the  powers  and  Jurisdiction  that  a  Jus- 
tice of  the  peace  would  exercise  when  con- 
ducting a  similar  inquiry. 

Cress  v.  State,  14  Okla.  Cr.  521,  173  Pac. 
.S54. 

8  135.   RednctiMi  of  proceedings  to  writ- 
ing. 

(1919)  The  law  not  designating  who  may 
take  in  shorthand  the  evidence  of  a  witness 
at  an  examining  trial,  any  stenographer  may 
do  BO. 

Davis  V.  State,  15  Okla.  Cr.  386,  427.  177 

Pac.  621,  625. 

3  136.  Weight  and  sufficiency  of  evidence  on 
preliminary  examination. 
(1017)  A  careful  examination  of  the 
testimony  attached  to  and  made  a  part  of 
the  information  discloses  the  fact  that  the 
trial  oourt  arrived  at  an  erroneous  conclu- 
sion ns  to  the  law  applicable. 

State  V.  Bell.  13  Okla.  Cr.  468.  166  Pno. 
451. 

8  137.   Holding  accused  to  answer. 

(1010)  Where  upon  an  examining  trial  on 
a  felony  charge  tbe  evidence  shows  that  a 
felony  has  been  commi ttrd,  n nd  tba t  the 
defendant  is  probably  guilty  tliereof.  It  Is 
the  duty  of  the  examining  magistrate  to 
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hold  tbe  defendant  for  the  offense  shown 
by  the  evidence  and  to  indorse  upon  the 
commitment  tbe  offense,  but  where  such  an 
indorsement  is  not  made,  if  the  transcript 
of  such  magistrate  of  the  case  filed  in  the 
district  court  shows  such  order  of  commlt- 
m^t.  this  Is  sufficleut  to  give  the  district 
court  jurisdiction. 

Adair  v.  State,  15  Okln.  Cr.  ttlfl,  ISO  Pnc. 
253. 

S  138.   Commitment  of  acaued. 

See  8137. 

Adair  V.  State,  15  Okla.  Cr.  filO.  ISO 
Pac.  258. 

(1911)    A  preliminary  examination  before 
a  committing  mnglstrnte  is  not  a  trial,  and 
an  order  of  commitment  issueiJ  tbereon  is 
not  "a  process  issued  on  a  final  judgment." 
Ex  parte  Seville,  6  Okla.  Cr.  145,  117 
Pac.  725- 

9  139.  Record  and  certificate  or  return  of  pre- 
liminary examination. 

(1917)  After  a  justice  of  the  i«iice  has 
certified  to  the  court  the  record  of  a  pre- 
liminary examination  of  an  accused  person 
held  by  him  for  trial  upon  a  charge  of  crime, 
he  may,  upon  motion  to  quash  the  Informa- 
tion for  failure  to  Indorse  upon  the  original 
complaint  that  he  found  a  crime  bud  been 
committed,  and  that  defendant  was  iirob- 
ably  guilty  thereof,  by  leave  of  the  court 
and  before  the  trial  commences  complete 
such  record)  by  making  said  indorsement 
where  the  same  is  not  inconsistent  with  tlie 
transcript  of  the  record  as  previously  made 
and  certified. 

Norwood  V.  State,  14  Okla.  Or.  637,  109 
Pac  656. 

(1919)  Where  several  jwrsons  are  jointly 
charged  In  a  preliminary  complaint  with  tlic 
crime  of  robbery  and  waived  examination 
thereon,  and  tbe  justice  of  tbe  peace  fails 
to  show  by  proper  transcript  that  all  of  said 
defendants  had  waived  a  preliminary  exam- 
ination in  the  case  ond  had  been  bound  ovut 
to  answer  the  charge  in  tbe  district  court, 
the  said  Justice  of  the  peace  may,  upon  mo 
tlon  to  set  aside  tbe  information  in  the  dis- 
trict court  l)ecuuse  no  preliminary  esamina- 
tioD  had  been  given  the  defendant,  by  leave 
of  said  court,  correct  his  transcript  to  speak 
the  truth  by  showing  that  the  defendant  bad 
waived  a  preliminary  examination  of  the 
charge  contained  In  the  informatlfm  flled  In 
tbe  district  court 

Bradshaw  v.  State,  16  Okla.  Cr.  624,  185 
Pac.  1102. 

(1921)  Omissions  or  Inaccuracies  In  the 
transcript  of  the  record  of  tbe  testimony 
takra  at  a  preliminary  benring  are  not 
jnrisdictional  In  the  sense  that  such  de- 
fective record  Is  equivalent  to  no  prelim- 
inary hearing  at  all,  within  the  meaning  of 
onr  Constitution  and  statutes  providing  for 
sDcb  hearing  and  record. 

Harris  v.  State,  —  Okla.  Or.  — ,  196 
Pac.  354. 


§  140.   Objections  and  exceptioat  io  prelimii 
nary  proceedings. 

See  S  132. 

Muldrow  v.  State,  16  Okla.  Cr.  649,  185 

Pac.  332. 

S  141    Sommary  trial  and  conviction. 

(1905)  The  court  should  not  so  question 
a  witness  for  the  defendant  hi  a  criminal 
case  as  to  disclose  bis  view  upon  the  weight 
of  the  evidence  or  cast  a  doubt  as  to  the 
truthfulness  of  the  answers  of  tbe  witnesa 
Huft  r.  Territory,  15  Okla.  370,  85  Pac. 
241. 

§  142.   Removal  of  ease  to  grand  jury. 

(1900)  III  a  prosecution  for  boroiclde  the 
evidence  was  held  to  sustain  a  conviction  of 
murder  in  tlie  first  d^ree. 

Johnson  v.  State,  1  Okla.  Cr.  617,  97 
Pac.  losa 

i  143.   Appeal  and  trial  de  novo. 

(1898)  Where  a  Uulted  States  commis- 
sioner has  jurisdiction  of  an  offense  and  of 
the  perfM>n  committing  It,  the  upiJcUate  court 
has  Jui-isdiOtiou  on  appeal,  without  an 
amendment  correcting  a  clerical  error  In 
the  comi)lalut  with  reference  to  the  number 
of  the  district  wherein  tbe  offense  was  com- 
mitted. 

French  v.  Bennett.  2  Ind.  Ter.  15,  46 
S.  W.  182. 

( 1912)  County  courts  have  concurrent 
jurisdiction  with  district  courts  of  appeal 
from  judgmeuts  of  police  courts. 

Gregg  V.  City  of  Kingfisher,  8  Okla.  Cr. 
8.  125  Pac.  1093. 

(1912)  .Where,  on  the  whole,  the  instruc- 
tions given  substantially  and  fairly  state  tbe 
law,  so  as  to  correctly  present  the  case  to 
the  jury,  it  Is  not  error  to  refuse  an  In- 
stiiiction  requested,  even  though  he  re- 
quested instruction  correctly  states  the  law. 
Hagermau  v.  Thatch,  34  Okla.  772.  127 
Pac.  264. 

(1918)  Where  criminal  complaint  flled 
before  a  Justice  of  tbe  peace  charged  only  an 
offense,  or  offenses,  which  such  Justice  of 
tbe  peace  had  original  Jurisdiction  to  try, 
and  the  defendant  appealed  to  the  district 
court  from  a  conviction  before  such  Justice, 
and,  upon  defendant's  motion,  certain  re- 
dundant and  duplicitous  allegations  are 
stricken  from  said  complaint,  leaving  therein 
charged  only  the  offense  for  which  convic- 
tion was  had  below,  the  district  court  was 
not  thereby  depriveil  of  jurisdiction  to  try 
said  alleged  offense  de  novo  upon  appeaL 
Perales  v.  State,  14  Okla.  Cr.  601,  174 
Pac.  1100. 

(1918)  Upon  appeal  to  the  district  court 
from  a  Justice  of  the  peace  court  In  a  crim- 
inal case,  the  trial  Is  de  novo  on  questions 
of  both  law  and  fact;  and  it  was  proptf  on 
appeal  to  permit  the  county  attorney  to 
amend  the  complaint  to  make  the  same  more 
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speciflc,  wbere  no  different  offoise  is 
cbarged. 

Peniles  v.  States  14  OlOa.  Cr.  601,  174^ 
Pac  lloa 


DL  ARRAIGNMENT   AND    PLEAS,  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

Diamfaaal  of  prosecatlon  for  adultery,  see 

Adnltoy.  }2. 
In  proceedingB  to  ranore  public  officer,  see 

Officers.  {20. 

S 144.  Neeesdty  of  ■RaigniiteDt  and  plea. 

(1900)  Under  Stat  1883,  8S11T  (WUson's 
Her.  ft  Ann.  Stat  1908,  S5406),  the  only 
pleading  of  tbe  defendant  in  a  criminal  case 
iq  d.tlier  a  dunnrrer  or  a  plea. 

Perkins  v.  Territory,  10  Olda.  606,  63 
Pac.  860. 

(1902)  The  proceeding  for  the  removal 
of  a  pobllc  officer  Is  a  special  proceeding, 
and  does  not  require  a  formal  arraigmnent 
of  tbe  defendant 

Batter  v.  Territory,  11  Okla.  454,  68 
Pac.  607. 

(laiO)  Under  the  law  in  force  in  the 
Indian  Territory  before  statehood,  it  was 
error  to  put  a  defendant  on  trial  without 
arraignment  and  plea. 

Harris  v.  United  States,  4  Olda.  Cr.  816. 
Ill  Pac.  982. 

(1911)  It  Is  the  duty  of  the  trial  court 
before  approving  the  case-made  to  incor- 
porate in  the  case-made  a  statement  as  to 
any  matter  which  may  have  occurred  in 
open  court  during  tbe  trial,  and  of  which  the 
trial  judge  has  linowledge,  which'  should  be 
shown  by  the  case-made,  and  which  may 
have  been  omitted  by  connsel  in  making  up 
SQcli  case-made. 

Hast  T.  Territory,  5  Okla.  Ct.  ie2,  114 
Pac.  261, 

(1911)  Where  the  record  shows  that  a 
defendant  was  present  and  represented  by 
counsel,  and  aided  and  assisted  in  the  selec- 
tion of  the  jury  and  the  cross-examination 
of  witnesses  for  the  state,  and  Introduced 
evidence  in  his  own  behalf,  and  the  issues  of 
the  case  were  properly  submitted  to  tbe 
Jury  by  the  court,  it  Is  Immaterial  as  to 
whether  or  not  the  record  shows  that  the 
dtfradant  was  formally  arraigned. 

Hast  r.  Territory,  6  Okla.  Cr.  162,  114 
Pac.  261. 

(1918)  Where  it  Is  apparent  from  the 
record  that,  after  the  defendant  has  been 
arrested  on  a  verified  complaint  in  a  court 
of  record  and  has  pleaded  not  guilty  thereto, 
the  county  attorney  subsequently  flies  with 
the  papers  in  the  case  an  information  charg- 
ing the  offense,  without  the  knowledge  of 
defendant  and  without  notice  to  him  or  his 
counsel  that  same  had  been  filed  and  with- 
out any  filing  mark  having  been  placed 
tbweoo,  and  without  any  plea  having  been 


entered  by  the  defendant  to  said  accoaa- 
tion,  it  is  error  for  the  trial  court  to  pro- 
ceed, over  tbe  objection  and  exception  of 
the  defendant,  to  try  him  upon  such  an  ac- 
cusation without  any  issue  having  been  first 
laurfully  joined. 

Morgan  v.  State,  15  Okla.  Cr.  158,  175 
Pac  625. 

(1920)  All  presumptions  on  appeal  favor 
the  regularity  of  the  proceedings  In  the 
trial  court  Where  the  record  on  a  former 
appeal  shows  that  the  cause  was  tried  in  all 
re^)ects  as  If  a  plea  of  "not  guilty"  had 
t>een  entered  by  tbe  defendant,  and  no  con- 
tention was  made  either  In  the  trial  court 
or  on  appeal  that  there  had  been  no  arraign- 
ment of,  and  plea  entered  by,  the  defendant 
prior  to  that  trial,  the  question  of  the  ar- 
ralgnment  and  plea  was  waived  by  failure  to 
raise  it  by  timely  objection,  and  the  pre- 
sumption will  be  indulged  In  a  subsequent 
appeal  that  the  defendant  was  eitho:  ar- 
raigned and  pleaded  "not  guilty"  or  else 
waived  arraignment  and  pleaded  "not 
guilty"  at  some  time  prior  to  the  first  triaL 
Under  such  circumstances  another  arraign- 
ment end  plea  of  "not  guilty"  were  unneces- 
sary, and  it  was  not  error  for  the  trial 
court  to  deny  defendant's  motion  for  a  for- 
mal arraignment  prior  to  the  retrial  of  the 
cause.  , 
Thomas  v.  State.  —  Okla.  Cr.  — ,  190 
Pac.  711. 

1 14S.  Waiver  of  arraignment  and  plea. 

(1896)  In  view  of  Mansf.  Dig.,  In  force- 
in  the  Indian  Territory,  providing  that  ar- 
raignmrat  may  be  dispensed  with,  by  de- 
fendant's consent;  that  on  arraignment  de- 
fendant must  either  move  to  set  aside  tbe 
indlctmfflit  or  plead  thereto;  and  that  an 
Issue  of  foct  arises  on  a  plea  of  not  guilty, 
etc.;  and  §2454  (Ind.  Ter.  Ann.  Stat  1890, 
11797)  providing  that  a  Judgmmt  of  con- 
viction shall  only  be  reversed  for  error  (1) 
In  rulings  on  evidence;  (2)  In  Instructions; 
(3)  in  failii^  to  arrest  the  judgment;  (4) 
in  allowing  or  disallowing  a  peremptory 
challenge;  and  (6)  in  overruling  a  motion 
for  a  new  trial;  held  that  where  a  defend- 
ant Indicted  for  a  misdemeanor  goes  to  trial 
without  being  arraigned  or  pleading,  arraign- 
ment and  plea  are  thereby  waived,  and  a 
conviction  therenpon  will  not  be  reversed. 
Gaines  v.  United  States.  1  Ind.  Ter.  296, 
87  S.  W.  OS. 

(1002)   In  tbe  trial  of  an  indictment  tot 
misdemeanor  an  arraignment  may  be  walve-1 
by  tbe  defendant,  and  Is  waived  by  bis  filing 
an  announcement  that  he  is  ready  for  triaL 
Butter  V.  Territory,  11  Okla.  454.  63  Pac. 
007. 

(1907)  Under  tbe  express  provisions  of 
Mansf.  Dig.,  S2164  (Ind.  Ter.  Ann.  Stat 
1890,  §1497),  tbe  arraignment  of  defendant 
may  be  dispensed  with  by  defendant's  con- 
sent. 

Roper  V.  United  States,  7  Ind.  Ter.  185. 
104  &  W.  684. 
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i  146.  Bench  warrant  or  other  pnctm  ■ftcr 

indictment. 

(1900)  "Wliere  an  indictment  Is  returned 
into  a  district  court  for  a  misdemeanor,  it 
Is  wltliout  power  to  issue  a  warrant  for  tbe 
arrest  of  defendant,  and  can  only  direct  a 
transfer  of  the  indictment  to  the  court  hay- 
ing Juriadiction. 

Ex  parte  Wade.  2  Okla.  Gr.  100.  100 
Pac.  35. 

i  147.  Reqnidtes  and  snlBdency  of  amlgB- 
menL 

(1003)  Defendant  in  a  criminal  case  may 
waive  the  formal  reading  of  the  indictment, 
and  may  consent,  in  the  absence  of  the  orig- 
inal indictment,  to  hare  the  copy  read  from 
the  indictment  record,  and  can  not,  after  con- 
viction, be  heard  to  say  that  he  was  not 
arraigned  on  the  indictment  In  the  cause. 
Shivers  v.  Territory,  13  Okla.  406,  74 
Pac.  m 

(1904)  An  order  entered  of  record  recit- 
ing the  convening  of  the  court,  the  number 
and  title  of  the  cage,  and  the  designation 
of  the  otieafse  as  murder,  and  further  stating 
that  defendant,  after  being  formally  ar- 
raigned upon  the  Indictment  in  the  cause, 
said  ttiat  he  was  not  guilty  as  charged 
therein,  and  put  himself  upon  the  country, 
showed  a  sufficient  arraignment  of  defendant. 
Gardner  v.  TTnlted  States,  6  Ind,  Ter. 
150,  82  S.  W.  704. 

i  148.  Time  to  plead  in  generaL 

(1893)  Under  .Stat  1890,  55  5543,  r»544 
(Wilson's  Rev.  &  Ann.  Stat.  1003,  555307, 
5398),  providing  tliat  if,  on  the  arralgnmoit, 
defendant  requires  it,  he  must  be  allowed 
until  the  next  day,  or  such  future  time  may 
be  allowed  blm  as  the  conit  may  deem  rea- 
sonable, to  answer  the  indictment;  and  tbat, 
if  be  does  not  require  time,  be  mfty.  In  an- 
swer to  the  arraignment,  either  move  the 
coart  to  set  aside  the  Indictment,  or  may 
demnr,  or  plead  thereto;  and  5  5548  (5402) 
providing  that,  if  the  motion  be  denied,  de- 
fendant must  immedintely  answer  to  the  In- 
dictment, either  by  demurring  or  pleading 
thereto;  held  that  a  defendant  is  not  en- 
titled to  time  in  which  to  plead  after  a 
motion  to  quash,  demurrer,  and  plea  in 
abatement  bare  been  overmled. 

Stanley  v.  United  States,  1  Okla.  336,  33 
Pac.  1020. 

Where  accused  In  a  prosecntlon  for  a 
mlsdMiieanor  falls  to  require  time  to  ^ead 
before  chall«iglng  the  array  of  jurors,  be 
waives  his  right  to  further  time  by  flllng 
such  challenge. 

(1909)  Howard  v.  State,  2  Okla.  Cr.  200, 
101  Pac.  131;  (1909)  McOord  v.  State, 
2  Okla.  Cr.  209,  101  Pac.  1S5. 

(1911)  When  a  defendant  Is  arraigned 
on  a  felony  charge,  he  Is  entitled  to  a  day 
in  which  to  plead,  if  he  demands  It,  and  it 
is  error  to  refuse  It. 

Scblumbobm  v.  State,  5  Okla.  Or.  36,  113 
Pac.  285. 


(1911)  Upon  the  trial  court  permitting 
the  defendant  to  withdraw  bis  plea  and  upon 
bis  flllng  a  demurrer,  the  error  of  the  court 
In  refusing  a  day  In  wblcb  the  defoirdant 
may  plead.  Is  cured. 

Scblumbobm  r.  State,  6  Okla.  C^.  36,  113 
Pac.  2SS. 

(1914)   Wb^   an   accused   was  rear* 
raigned  on  the  flllng  of  a  new  information, 
the  original  having  beoi  held  insufflclent.  be 
should  be  givra  statutory  time  to  plead. 
Bobannan  t.  State.  11  Okla.  Gr.  69.  142 
Pac.  1002. 

(1014)  The  filing  of  an  amended  or  a 
new  information  is  the  beginning  of  a  new 
case,  and  the  accused  Is  always  entitled  to 
the  statutory  time  In  which  to  plead,  this 
being  a  plain  statutory  essential,  and  can 
uot  be  denied  when  it  is  claimed  In  due  time. 
Bobannan  v.  State.  11  Okla.  Cr.  69,  142 
Pac  1092. 

(1921)  Where  a  homicide  is  committed 
by  two  persons  acting  together,  one  by  stab- 
bing deceased  with  a  knife  and  the  other 
by  shooting  with  a  pistol,  evidence  that  tbe 
codtfendant  not  on  trial  wounded  a  third 
person  by  one  of  tbe  pistol  shots  Is  properly 
admitted  as  part  of  the  res  gestae,  although 
it  tends  directly  to  prove  the  commission 
of  an  offense  other  than  that  charged,  when 
the  two  offenses  are  so  linked  together  in 
point  of  time  or  circumstances  tbat  proof 
of  one  can  not  be  fully  made  without  de- 
veloping the  fact  of  the  other. 

Beam  r.  State,  —  Okla.  — .  196  Pac. 
720. 

1 149.  Refaaal  or  falhire  to  plead. 

(1897)   In  criminal  causM  transferred  be> 

fore  tbe  trial  from  the  probate  court  to  tiie 
district  court  tbe  Jurisdiction  of  tbe  dls* 
trict  court  does  not  depend  upon  tbe  en- 
tering of  a  plea  of  not  Ruilt7  before  the 
order  of  transfer  is  made,  and  where  a 
cause  has  been  transferred,  and  no  plea 
of  not  guilty  previously  made  and  oatered, 
but  the  transfer  is  by  agreement  of  the  par- 
ties, the  defendant  appearing  in  the  district 
court  and  proceeding  regularly  to  trial,  and 
the  Issue  of  not  guilty  Is  submitted  to  the 
Jury,  the  omission  of  the  formal  entry  of 
tbe  plea  of  not  guilty  Is  an  Irregularity 
merely,  which  does  not  affect  the  substan- 
tial rights  of  the  defendant  and  Is  not  a 
ground  for  avoiding  judgment 

Jones  T.  Territory,  5  Okla.  536,  49  Pac 
934. 

( 1904)  Where  one  charged  with  mur- 
der has  been  given  time  to  plead,  but  Is 
placed  on  trial  without  any  formal  plea  be- 
ing entered,  and  the  indictment  was  read  in 
his  presence,  and  the  jury  Informed  that  be 
bad  pleaded  not  guilty,  and  tbe  trial  pro- 
ceeded without  objection,  defendant  is  bound 
by  the  verdict,  and  will  not  be  beard  to  say 
that  he  had  never  pleaded  to  tlie  Indictment. 
Martin  v.  Territory,  14  Okla.  696.  78 
Pac.  88. 
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i  150.  Heu  in  genenL 

ilSX.   Smnipku. 

(1917)  An  accused  may  plead  as  nutuy 
several  pleas  as  he  sees  fit,  regardless  of 
whether  they  are  consisteut. 

YarbroiiKta  t.  State,  13  Okla.  Cr.  140. 
162  Pftc.  QT8. 

S  152.  Plea  of  goUty. 
S  153.   In  general. 

(1008)  Where  defendant  in  a  prosecution 
for  murder  refused  to  plead,  and  the  c\etk 
was  instructed  by  the  court  to  enter  a  plea 
of  not  guilty,  whereupon  both  parties  an- 
nounced thdr  readiness  for  trial,  and  the 
Jury  was  duly  impaneled,  and  the  county 
attorney  made  his  opening  stfltement.  and 
defendant's  counsel  had  announced  thnt  de- 
fendant desired  to  plead  guilty,  and  defend- 
ant on  inquiry  by  the  court  so  expressed  his 
desire  and  stated  to  the  Jury  that  be  did 
plead  guilty,  and  thereupon  the  court  In- 
structed the  Jury  to  determine  the  punish- 
ment to  be  inflicted,  and  the  voi-diot  found 
defendant  guilty  as  charged  and  fixed  bis 
punishment  at  denth,  but  no  evidence  was 
received  as  to  his  sanity  and  there  was  no 
caution  OS  to  the  effect  of  hla  plea,  such 
proceeding  was  Irregular,  and  it  can  not  be 
said  that  defendant  was  convicted  according 
to  law. 

State  T.  Johnson.  1  Okla.  Cr.  154,  96 
Pac.  26. 

(1909)  Where  no  evidence  Is  offered  to 
suppoit  a  criminal  complaint,  a  plea  of  guilty 
is  Indispensnble  to  sustain  n  Judgmmt  of  con- 
Tiction. 

Ex  parte  Walton,  2  Okla.  Cr.  437,  101 
Pac.  1034. 

(1014)  In  a  murder  case,  the  court  may, 
without  the  county  attorney's  consrat,  dis- 
miss the  charge,  and  permit  defendant  to 
plead  guilty  to  manslaughter  in  either  de- 
gree. 

State  T.  McDonald,  10  Okla.  Cr.  413. 
137  Pac.  302. 

(1919)  Under  Rev.  I^ws  1010.  §  5S00, 
three  kinds  of  pleas  to  Indictments  or  in- 
formations are  authorized;  all  matters  of 
fact  tending  to  establish  a  defense,  other 
than  of  a  former  conviction  or  acquittal, 
may  be  given  in  evidence  under  a  plen  of 
not  guilty. 

Duncan  v.  State,  16  Okla.  Cr.  683,  181 
Pac.  736. 

5154.   Withdrawal. 

( 1 1) J 4 )  When  a  iK-i-son  charRe<l  w i t h 
crime  Is  arraigned  and  enters  a  pleii  of  not 
guilty,  the  court.  In  Its  discretion,  may  al- 
low the  plea  to  be  withdrawn  in  order  to 
grant  the  accused  an  opiKtrtnnlty  to  flle  a 
plea  to  the  Jurisdiction  of  the  court  or  at- 
tack the  Information  by  demurrer. 

Jenkins  v.  State.  11  Okla.  Cr.  168,  149 
Pac.  500. 

(1914)  Where  defciidont  asked  lunve  to 
withdraw  his  plea  of  not  guilty  and  to  de- 
mur to  the  indictment,  the  defendant  was 


not  prejudiced  by  refusal  of  the  eourt  to 
grant  defendant  such  privilege,  because  the 
court  had  recently  sustained  a  demurrer 
to  a  slmltfir  Indictment  against  another  per- 
son, which  ruling  of  the  court  had  been 
reversed  by  the  Supreme  Ck>urt  of  the  Unit- 
ed States. 

Collins  v.  United  States,  210  Fed.  670. 

S  155.  Pleas  in  abatement. 

i  156.   Nature  and  necessity. 

(lH{i::{)    There  is  no  statute  In  Oklahoma 
territory  authorizing  a  plea  In  abatement. 
In  a  criminal  case,  ou  the  ground  that  the 
frrand  Jury  was  not  drawn,  selected,  and  • 
impaneled  as  required  by  statute. 

Stanley  v.  United  States,  1  Okla.  386, 
33  Pac.  1025. 

(1012)  If,  as  a  matter  of  fact,  there  has 
not  been  a  preliminary  examination  before 
an  examhilng  magistrate,  or  a.  waiver  there- 
of, and  a  defendant  deslr«i  to  offer  this  as 
an  objection  to  an  information  against  him 
for  a  felony,  be  must  set  up  by  plea  In 
abatement  that  such  examining  trial  has  not 
been  had  or  waived  by  him. 

McDanlel  v.  State,  8  Okla.  Or.  209,  127 
Pac.  358. 

9  157.   Time  and  order  of  pleading. 

(1916)  The  fact  thnt  the  defendant  bas 
had  n  preliminary  examination  need  not  be 
alleged  In  the  infomuition  or  shown  afllrmn- 
tlvely  by  the  state.  The  law  presumes  that 
the  defendant  has  had  a  preliminary  ex- 
amination or  has  waived'  It;  and,  when 
the  defendant  relies  upon  the  want  of  a 
prelindnary  examination,  the  proper  practice 
Is  to  raise  the  question  by  motion  to  qnash 
or  set  aside,  or  by  plea  In  abatement  before 
pleadii^  to  the  merits ;  and  If  Issue  la  Joined 
cfn  anch  -a  motion  or  plea,  the  burden  of 
proof  is  upon  the  defendant 

Bobbins  v.  State.  12  Okla.  Cr.  284.  155 
Pac.  491. 

(1919)  The  proper  procedure  to  attack 
an  Information  for  a  felony,  on  the  ground 
that;  the  defendant  had  not  had  a  preliminary 
examination  and  had  not  waived  the  same, 
is  by  motion  to  quash  the  information,  or 
by  a  plea  In  abatement,  and  such  motion 
must  be  made  or  pleaded  prior  to  the  de- 
fendant's pleading  to  the  merits  of  the  case 
or  such  motion  or  plea  comes  too  late. 

Hensley  v.  State,  15  Okla.  Cr.  576.  179 
Pac.  78S. 

S  158,   Evidence. 

See  S  157. 
Bobbins  V.  State,  12  Okla.  Cr.  284,  155 
Pac.  491. 

S  159.  Special  pleas  in  bar  in  generaL 

(1913)  A  plea  of  Immunity  can  not  l>e 
presented  by  demurrer,  and  should  not  be 
Biibmllted  to  a  Jury  under  n  plea  of  not 
guilty,  but  must  be  raised  alone  by  a  plea 
in  bar.  in  support  of  a  motion  addressed  to 
the  court,  which  plen  and  motion  should  be 
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by  the  court  decided  without  ttae  Interrmtion 
of  a  Jary. 

JScrlbuer  t.  State^  »  Okla.  Cr.  466,  182 
Pac.  938. 

S  ItiO.  PUa  of  former  jeopardy  or  former  ac* 

^tlal  or  eonvictkHn. 
S  161.   Nature  end  neeesthy. 

(1915)  A  special  plea  of  former  acquit- 
tal or  conviction  is  unnecesaary,  where  tbe 
record,  within  the  court's  JndfcUl  knowl- 
edge, presents  all  the  facts  as  to  the  prior 
trial. 

Jackson  t.  State.  11  Okla.  Cr.  523,  14S 
Pac.  1058. 

i  162.   Reqoiiites  and  niffideney. 

(1900)  If  a  plea  of  former  acquittal  or 
former  jeopardy  shows  on  Its  face  a  differ- 
ent offense  from  that  which  It  Is  on  trial,  or 
If  It  Is  otherwise  fatally  defective.  It  should 
not  be  snbmftted  to  the  Jury,  but  sbould  be 
stricken  from  the  record. 

Morris  v.  Territory,  1  Okla.  Cr.  617.  99 
Pac  769. 

(1912)  A  Idea  of  former  conviction,  filed 
In  a  felony  case  in  the  district  conrt,  based 
upon  a  coQvlctlon  for  the  same  offense  in  a 
Justice  of  the  peace  court,  is  bad  upon  its 
face  and  should  be  stricken  out. 

Hamlin  v.  State,  8  Okla.  Cr.  187,  128 
Pac.  704. 

(1918)  Where  a  plea  of  former  Jeopardy 
is  interposed  in  the  form  of  a  plea  lu  abate- 
ment, it  should  he  treated  ns  a  plea  in  bar 
to  the  action,  unless  It  clearly  appears  from 
the  plea  itself  as  a  matter  of  law  it  is  in- 
safflcient. 

Harris  v.  state,  —  Okla.  Cr.  — ,  175 
Pac.  627. 

9163.   Evidence. 

(1918)  The  burden  is  u|>on  tlie  defendant 
to  show  that  his  plea  of  former  acquittal 
and  former  Jeorpurdy  is  mpU  founded,  both 
in  law  and  fact. 

Harris  v.  State,  —  Okla.  Cr.  — .  175  Pac. 
627. 

(1921)  Where  a  charge  of  assault  and 
battery  against  a  defendant  i»  pending  In 
the  county  court  and  a  few  days  later  a 
charge  of  assault  to  commit  rape  Is  lodged 
in  the  same  court,  sitting  as  an  examining 
magistrate,  Iwth  charges  covering  the  same 
transaction,  the  testimony  of  persons  re- 
lating to  their  efforts  to  InHist  upon  the 
prosecution  of  the  latter  complaint  may  be 
competent  for  the  purpose  of  throwing  some 
light  upon  the  question  of  whether  a  plea 
of  guilty  In  the  misdemeanor  chaise  first 
filed  was  collusive. 

Halbert  v.  State,  —  Okln.  Cr.  — ,  IKi 
Pac.  504. 

S  164.   Trial  and  detennlnstion. 

(1908)  Where  a  plea  of  former  Jeopardy 
does  not  state  facta  constituting  a  defense, 
It  need  not  be  submitted  to  the  Jury,  but 
may  be  stricken. 

Johnson  v.  State.  1  Okla.  Cr.  821,  07 
Pac.  1069. 


.  (1911)   Where  a  plea  of  former  Jeopardy 

has  been  61ed  and  does  not  involve  a  dis- 
puted question  of  fact,  but  merely  presents 
a  question  of  law  for  the  determination  of 
the  conrt.  It  Is  not  necessary  to  submit  such 
pleu  to  the  consideration  of  the  Jury,  but 
the  court  should  pass  upon  the  question  of 
law  presented,  and  either  sustain  the  plea 
and  discharge  the  defendant  or  overrule 
the  plea  and  place  the  defendant  uiwn  trial 
upon  the  merits  of  said  case. 

Loyd  V.  State,  6  Okla.  Cr.  76,  116  Pac. 
959. 

(1915)  On  a  plea  of  former  acquittal,  in 
determining  whether  the  two  Informations 
charge  the  same  ofTcnse,  the  test  Is  whether 
the  evidence  necessary  to  support  the  second 
information  would  have  been  snfltclent  to 
procure  a  conviction  upon  the  first  Informa- 
tion. 

Jackson  v.  State,  11  Okla.  Cr.  523,  148 
Pac  1058. 

S  165.  PIm  of  pardon. 

Tbe  fact  that  a  pardon  has  been  granted 
may  be  pleaded  as  a  prrjtectlon  from  any 
further  proceeding  in  rw-iioet  to  the  crime 
for  which  the  pardon  has  been  extended,  at 
any  time  or  stage  of  the  proceedings  before 
the  execution  of  the  sentence. 

(1900)  Territory  v.  Richardson.  0  Okla. 

579,  GO  Pac.  244;  (1900)  Territory  v. 

Richardson,   10   Okla.  217.  61  Pac. 

1135. 

9  166.   Plea  of  not  guilty. 
9  167.   In  genoraL 

(1911)  When  in  a  homicide  case  the 
state  endeavors  to  show  that  the  defendant 
sought  or  brought  on  the  difficulty,  and  the 
general  rules  of  law  arc  charged  on  this 
phase  of  the  case,  the  court  sbould  define 
and  state  what  character  of  acts  on  the 
l^rt  of  the  defendant  would  deprive  him  of 
the  right  of  self-defense. 

Gibbons  v.  SUte.  5  Okla.  Cr.  212,  115 
Pac  129. 

9168.   Withdrawal  of  plea. 

(1909)  Whether  defendaut  In  a  criminal 
prosecution  will  be  permitted  to  withdraw 
his  plea  of  not  guilty  and  file,  a  motion  to 
quash  the  indictment  on  the  alleged  ground 
that  the  grand  jury  was  not  legally  consti- 
tuted, is  within  the  sound  discretion  of  the 
court 

United  States  v.  Ixmdon.  176  Fed.  076. 

(1910)  The  defendant  having  entered 
u  plea  of  not  guilty,  when  tbe  case  was 
called  for  trial,  asked  leave  to  withdraw 
his  plea,  for  the  purpose  of  presenting  a 
motion  to  set  aside  the  Indictment,  which 
motion  alleged  mere  conclusions  of  law,  and 
was  not  verified.  It  was  held  that,  where  It 
is  plain  that  substantial  Justice  will  not  be 
promoted,  nor  the  substantial  rights  of  the 
defendant  prejudiced,  the  application  for 
leave  to  withdraw  the  plea  should  be  denied 
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the  appUcntlou  beiaic  addressed  to  the  dis- 
cretion of  the  trial  court. 

Hnnter  t.  State.  3  Okla.  Cr.  533,  107 
Pac.  444. 

(I&IO)  An  ai^Ucatlon  for  leave  to  with- 
draw a  ^ea  for  the  purpose  of  filing  de- 
murrer Is  properly  denied,  where  no  de- 
mnrrer  la  presented,  and  no  defect  In  the 
Indictment  Is  pointed  out. 

Hunter  t.  State,  3  Okla.  Cr.  533,  107 
Pac  444. 

(1911)  Where  the  court  permits  accused 
to  withdraw  hla  plea  of  not  guilty,  accused 
stands  In  the  same  attitude  aa  If  no  idea 
had  been  entered. 

Gibbons  t.  State,  5  OUa.  Cr.  212,  115 
Pac.  129. 

A  motion  in  a  misdemeanor  case  to  with- 
draw a  plea  of  guilty  and  to  substitute 
therefor  a  plea  of  not  guilty  Is  addressed 
to  the  sound  discretion  of  the  court,  and 
Its  discretion  will  not  be  disturbed,  unless 
an  abuse  of  discretion  appears. 

(1912)  Jenkins  v.  State.  6  Okla.  Cr. 
516,  120  Pac.  29.S;  (1012)  McDauiel 
T.  State,  6  Okla.  Cr.  710,  120  Pac. 
209. 

(1912)  It  Is  within  the  sound  discretion 
of  the  court  whether  defendant  will  he  per- 
mitted to  withdraw  his  plea  of  not  ffuilty 
and  file  a  demurrer  to  the  indictment,  and 
the  ruling  of  the  court  will  not  be  disturbed 
on  nppenl  In  the  absence  of  abuse  of  discre- 
tion. 

Phillips  v.  United  States,  201  Fed.  259. 

In  a  felony  case,  If  defendant  plead  guil- 
ty without  the  beneat  of  counnel,  or  was 
influ«iced  to  enter  such  plea  either  by  bis 
connsd  or  by  the  prosecution,  or  by  act 
of  the  court,  he  should  be  accoi'ded  tlie 
right  of  trial  by  jury,  by  permitting  him  at 
any  time  before  Judgment  to  withdraw  his 
plea  of  guilty  and  substitute  therefor  a  plea 
of  not  guilty. 

(1912)  Jenkins  v.  State.  6  Okla.  Or.  516, 

120   Pac.   298;    (1012)    Mt-Danlel  v. 

State,  6  Okla.  Or.  710,  120  Pac.  209. 

(1913)  A  motion  to  quasb  and  set  aside 
an  Information  should  be  made  before  pica, 
and  an  application  for  leave  to  withdraw  a 
plea,  of  "not  guilty"  for  the  purpose  of 
moving  to  quash  and  set  aside  the  Informa- 
tion, Is  addressed  to  the  sound  discretion  of 
the  court 

Weatherholt  v.  State,  0  Okla.  Cr.  161, 
131  Pac.  1S5. 

(1018)  Wliere  the  motion  to  quiish  and 
set  aside  Is  not  made  In  good  fiilth,  and  Is 
obviously  without  merit,  and  it  is  evident 
that  subfltnutlal  Justice  will  not  be  pro- 
moted, nor  riKht>(  of  the  defendant  preju- 
diced, an  application  for  leave  to  withdraw 
a  plea  of  not  guilty  for  the  purpose  of  pre- 
senting such  motion  was  proi>erly  denied. 
Weatherholt  v.  State,  9  Okla.  Cr.  161, 
131  Pac.  186. 


(1921)  Where  the  record  shows  that  the 
accused  was  not  anxious  for  a  speedy  trial, 
and  where  the  accused,  without  insisting 
upon  his  right  to  have  the  cause  dismissed 
for  want  of  prosecution,  under  the  provisions 
of  Rev.  Laws  1910,  §  6095,  on  his  own  mo- 
tion 6ul>8equently  has  the  cause  continued 
from  time  to  time,  when  the  cause  is  finally 
set  for  trial  It  Is  not  error  for  the.trial  court 
to  refuse  to  permit  hhn  to  withdraw  his  plea 
of  not  guilty  in  order  to  inter[>ose  a  motion 
to  dismiss  the  prosecution  for  the  reason 
that  the  state  bad  previously  delayed  trial. 
Murray  v.  State,  —  Okla.  Cr.  — ,  198 
Pac  972. 

S  169.  Nolle  proseqnL 

(1007)  Where  two  or  more  persons  are 
Included  in  the  same  indictment,  the  court, 
at  the  request  of  the  county  attorney,  may 
dismiss  as  to  any  defendant  to  make  htm 
a  witness  at  any  time  before  defendants 
have  gone  into  the  defense. 

Steudle  v.  Territory,  19  Okla.  492,  91 
Pac.  1024. 

(1910)  Where  an  information  or  an  In- 
dictment contains  more  than  one  count,  the 
state  may.  before  the  Jury  is  sworn,  and 
oy  leave  of  the  court,  properly  dismiss  one 
or  more  of  said  counts,  and  try  the  d^end- 
flnt  upon  the  remaining  count  or  connto. 
Middleton  v.  State,  16  Okla.  Cr.  820,  183 
Pac.  626. 

9  no.  Discontinnanee. 

In  a  criminal  action,  the  purpose  of  the 
proceedhig  being  to  punish  the  defendant 
In  person,  the  action  must  necessarily  alrate 
upon  his  death. 

(1910)  Boyd  v.  State,  3  Okla.  Cr.  684. 
108  Pac,  4:tl;  (1917)  Sharp  v.  State, 
13  Okla.  Cr.  59.  161  Pac.  1178. 


X.  EVIDENGE. 

See  Adultery,  §8  6,  9:  Breach  of  the  Peace. 

5  6;  Burglary,  9  13;  Disorderly  Conduct, 

I  1;  Forger;',  S  16;  Homicide,  §9  84-136; 

I^riirceny,  SS  2.S-44;  Perjury,  9  18;  Rape. 

§§  25-34;  Receiving  Stolen  Goods,  9  4; 

Robbery.  §  12;  Seduction.  9S  T-10. 
For  killing  animals,  see  Animals,  §  16. 
For  owning,  letting,  keeping  or  frequenting 

disorderly  house,  see  Disorderly  House, 

9  9. 

For  violation  of  liquor  laws,  see  Intoxicating 
Llqnors,  9  73. 


(A)  JUDIClAr.  NOTICE,  PRKSUMPTI0N8, 
AND  BURDKN  OP  PROOF. 

9  171.  Judicial  notice. 

(IWW)  The  courts  will  take  judicial  cogni- 
zance of  the  rules  and  reguiatlons  of  the 
executive  department  of  government  promul- 
gated by  authority  of  law. 

Peters  r.  United  States,  2  Okla.  116.  33 
Pac  1031,  rehearing  denied,  2  Okla. 
138,  37  Pac  1081. 
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(18&4)  The  court  will  take  judiciul  no- 
tice of  the  fact  thut  the  register  and  re- 
ceiver of  the  laud  oUice  have  tlie  authority 
to  administer  the  oath  when  a  case  of  per- 
jury predicated  upon  testimony  given  in  un- 
der such  oaths  is  before  the  court  for  trial. 
Peters  r.  United  States,  2  Okla.  138,  37 
Pac.  1081. 

(18&i)  The  court  will  take  judicial  no- 
tice of  the  fact  that  the  roister  and  re- 
ceiver of  an  United  States  land  office  have 
jurlsdictioi)  to  hear  and  try  causes  and  con- 
tests relating  to  homestead  entries  upon 
the  pnblic  domain. 

Peters  v.  United  States.  2  Okla.  1J6,  33 
Pac.  1031,  rehearing  denied  2  Okla. 
138,  37  Pne.  3081, 

The  courts  will  take  Judicial  notice  that 
land  described  hy  government  survey  in  an 
indictment  is  within  a  certain  land  office 
district,  and  that  the  register  and  receiver 
of  that  district  have  jurisdiction  over  any 
proceeding  or  contest  having  for  its  object 
the  cancellation  of  a  homestead  entry  for 
the  land. 

(1894)  Peters  v.  United  States.  2  Okla. 
116,  33  Pac.  1031.  rehearln?  denied  2 
Okla.  137,  37  Pac.  1081;  (1894)  Stans- 
bury  T.  United  States,  2  Okiu.  151, 
37  Pac.  1083;  (ISM)  Dempsey  t. 
United  States,  2  Okla.  151,  44  Pac. 
882. 

(18d4)  Courts  wUl  take  Judicial  notice 
of  their  own  'proceedings. 

Burke  v.  Territory,  2  Okla.  49»,  37  Pne. 
829.  > 

(1897)  The  Supreme  Court  takes  Judicial 
notice  that  Oklahoma  county  is  in  the  third 
Judicial  district,  that  the  district  is  com- 
posed of  certain  counties,  and  of  the  pre- 
■idlog  judge  of  such  judicial  district 

In  re  Patzwald,  5  Okla.  789,  50  Pac.  89. 

(lSti8)  The  conrt  takes  judicial  notice  of 
the  conditions  of  title  in  the  Osage  and 
Kansas  Indian  resen'utlons,  and  that  there 
are  no  restdmt  freeholders  within  said  res- 
ervatioDS  qualified  to  sen  e  as  Jurors. 

(jondson  r.  United  States,  7  Okla.  117, 
54  Pac.  423. 

The  courts  will  take  judicial  notice  of 
the  boundaries  of  the  state  and  the  coun- 
ties therein,  and  also  of  geographical  loca- 
tion of  cities  and  towns  wltbtn  Its  jnrladic- 
tion. 

(1901)  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837;  (1908)  Keed  v.  Ter- 
ritory, 1  Okla.  Cr.  481,  98  Pac.  583; 
(1909)  Puller  v.  Territory,  2  Okla.  Cr. 
86,  99  Pac.  1098;  (1910)  Brunson  v. 
State.  4  Okla.  Cr.  467.  Ill  Pac.  988; 
(1911)  Johnson  v.  State,  5  Okla.  Cr. 
1,  112  Pac.  760;  (1913)  Moulder  v. 
State,  10  Okla.  Cr.  252,  138  Pac.  815; 
(1921)  Jentho  v.  State,  —  Okla.  Cr. 
— ,  200  Pac.  251. 


(1901)  Where  the  venue  of  an  offense 
Is  laid  in  Canadian  '.'ounty,  the  courts  of 
Oklahoma  will  take  judicial  notice  that  such 
county  Is  in  Oklahoma. 

l-'iison  v.  Territory,  11  Okla.  351,  67  Pac. 
478. 

(1004)  The  United  States  Court  in  the 
Indian  Terrltoi^  is  bound  to  take  Judicial 
notice  that  a  part  of  the  Choctaw  Nation 
Is  in  the  Western  district. 

Gardner  v.  United  States,  5  Ind.  Ter. 
150,  82  S.  W.  704. 

(1907)  The  court  will  take  Judicial  no- 
tice that  the  comuion  law  of  marriage  is  in 
force  in  Indian  Territory. 

Porter  v.  United  States,  7  Ind.  Ter.  616, 
104  S.  W.  855. 

The  <v?urt8  will  take  judicial  notice  that 
beer  is  nii  intoxlcHting  lliiuor. 

(U109)  Markinson  v.  State,  2  Okln.  Cr. 
323,  101  Pac.  353;  (19t)9)  Cox  v.  State. 
3  Okla.  Cr.  129.  im  Pac.  14^74. 

(1900)  The  plea  of  the  statute  of  limi- 
tations does  not  u^ative  u  single  elonent 
of  the  crime  with  which  a  defendant  may 
be  charged,  and  does  not  put  In  Ibsne  the 
guilt  of  the  defendant;  and  It  is,  therefore, 
not  necessary  for  the  i»rosecutlori  to  prove 
beyond  a  reasonable  doubt  that  the  offense 
committed  is  not  barred  by  the  statute  of 
limitations. 

Kea  T.  State.  8  Okla.  Cr.  281,  lOS  Pac. 
386. 

(1911)     A  defontliint  may  be  convicted 
for  the  criuie  of  rape  niton  the  uiivorroborat- 
ed  testimony  of  the  prosecuting  witness. 
Johnson  v.  Stat^  6  Okla.  Cr.  1,  112 
Pac.  760. 

(1011)  For  evidence  sustaining  n  convie- 
tlon  for  statutory  mite,  see  opinions. 

Johnson  v.  State,  5  Okla.  Cr.  1,  112  Pac. 
760. 

(1911)  Courts  do  not  take  judicial  no- 
tice of  the  fact  that  blttors  are  Intoxicat- 
ing; and  where  proof  is  offered  of  a  sale 
of  bitters  to  support  the  charge  In  the  in- 
dictment or  Information  that  the  defendant 
had  sold  Intoxicating  liquors,  the  state  must 
prove  that  the  bitters  so  sold  were  Intox- 
icating. 

Crawford  v.  State,  5  Okla.  O.  33,  118 
Pac.  200. 

(1911)  The  courts  In  this  state  will  take 
judicial  notice  that  the  abbreviation,  "R.  L. 
D.,"  as  used  in  the  records  of  the  collector 
of  intemal  revenue,  means  "Retail  Liquor 
Dealer." 

Billingsley  v.  State,  4  Okhi.  Cr.  597,  113 
Pac.  241. 

(1911)  Courts  take  Judicial  notice  of 
govemmental  rarv^s  and  aubdirlslons  of 
land  thereunder,   and   will  take  Judicial 
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knowledge  of  the  fact  that  the  lund  de- 
scribed In  the  indictment  is  in  existence. 
Wlshanl  V.  State,  5  Okla.  Cr.  610,  115 
Pac.  79fl. 

(1011)  The  Criminal  Court  of  Appeals 
will  take  Judicial  notice  of  the  seal  of  a 
district  court  In  this  state,  but  not  of  the 
signature  of  a  clerk  of  such  court,  unless 
such  signature  Is  verified  by  the  seal  of  the 
court. 

Dobbs  V.  State.  5  Okla.  Cr.  513.  115  Pac. 
370. 

(1011)  The  courts  of  this  state  take  Ju- 
dicial notice  of  the  fact  that  the  Elena 
Indian  agency  is  adjacent  to  the  city  of 
Anadarko,  where  it  has  been  established  ^or 
niany  years  by  the  United  States  govern- 
ment; and  they  also  take  Judicial  notice  of 
the  fnrt  that  Anadarko  is  the  county  se:tt 
of  Caddo  county,  Oklahoma.  t 

Hunter  v.  State,  6  Okla.  Cr.  446,  119 
Pac.  445. 

(1913)  The  court  takes  judicliil  notice 
that  the  game  of  bnsehall,  when  properly 
conducted,  is  an  innocent  public  amusement, 
and  constitutes  the  most  entertaining  and 
popular  pastime  of  the  American  i)eople. 
State  V.  T^wrence,  9  Okla.  Cr.  1«,  130 
Pac.  508. 

(1913)  Under  the  law  (Snyder's  Comp. 
Laws  1909,  §  250),  no  person  resident  of  tlie 
state  shall  be  permitted  to  practice  as  an 
attorney  in  any  action  or  proceeding  in 
which  he  is  not  a  party  concerneil.  unless 
he  has  been  previously  admitted  to  the  bar 
by  order  of  the  Supreme  Court,  and  tlie 
courts  will  take  judicial  notice  of  the  fact 
that  a  person  appearing  and  acting  as  an 
attorney  and  counscler  at  law  is  or  Is  not 
duly  authorized. 

Baker  v.  State,  9  Okla.  Cr.  62,  130  Pac. 
820. 

(1914)  Courts  take  judicial  notice  of  tlie 
time  for  holding,  and  puri'ose  of  i)rimary 
and  general  elections. 

Bell  V.  State,  11  Okla.  Cr.  37,  141  Pac. 
S04. 

(1918)  Wiiere  the  evidence  shows  that 
intoxicating  liquor  was  unloaded  at  a  place 
designated  by  a  railroad,  a  river,  and  a 
crossing  near  a  city,  the  court  will  take 
judicial  notice  of  the  location  and  that  the 
oCFense  occurred  In  the  county  Indicated. 

Bradley  v.  T:nitea  States,  254  Fed.  289. 

(1919)  A  court  of  record  takes  Judicial 
notice  of  the  personnel  of  its  officers. 

Martindale  v.  State,  —  Okla.  — ,  ISO 
Pac,  385. 

(1920)  Courts  will  take  judicial  notice 
that  alcohol  is  an  intoxicating  liquor. 

State  v.  Eollar,  —  Okln.  — ,  186  Pac. 
968. 

(1820)  The  veave  of  an  offense  made  at 
"Moore's  tbreshii^"  Is  insufficient,  Judicial 
notice  being  taken  of  boundaries  of  coun- 


ties, cities  and  towns  within  the  state  but 
not  of  the  location  of  a  threshing  machine^ 
O'Xeal  T.  State.  —  Okla.  Cr.  — ,  188 
Pac.  1082. 

(1921)  Where  the  testimony  of  a  witness 
taken  at  a  iveliniinary  hearing  Is  reduced 
to  writing,  and  the  record  shows  that  the 
plaintiff  in  error  was  present  at  such  heax- 
ing,  and  the  witness  was  cross-examined 
by  the  attorney  for  the  plalntitF  In  error, 
the  presumptiou  arises  that  such  testimony 
was  properly  reduced  to  writing  and  signed 
by  the  witness  and  filed  with  the  clerk, 
and  thus  became  a  part  of  the  records  in 
the  case,  of  which  the  court  will  take  Ju- 
dicial notice.  Every  presumption  must  be 
Indulged  in  In  favor  of  the  regularity  of 
the  proceedings  of  a  court  of  record,  and 
the  burden  Is  upon  the  party  who  would  im- 
peach that  regularity  to  do  so  by  the  best 
evidence  obtainable. 

Mendenhall  t.  State,  —  Okla.  — ,  196 
Pac.  736. 

S 172.  Preamnptions. 

(1908)  Any  presumption  of  guilt  whicb 
may  arise  from  the  possession  of  property 
recently  stolen  is  purdy  a  question  of  fact 
for  the  Jury  upon  consideration  of  all  the 
evidrace. 

Slater  r.  United  States.  1  Okla.  Cr.  275, 

98  Pac.  110. 

§  173.   Innocence. 

(1899)  A  defendant  Is  presumed  to  he 
innocent  until  proved  guilty  -beyond  a  rea- 
sonable doubt. 

Horn  V.  Terrltorj-,  8  Okla.  52,  06  Pac. 
846. 

(1009)  The  burden  of  pnxtf  is  on  the 
prosecution  to  establish  the  guilt  of  the 
defendant  by  legal  evidence  b^nd  a  rea- 
sonable doubt;  and,  If  this  is  not  done,  be 
is  entitled  to  be  acquitted. 

Rea  T.  State,  3  Okla.  Cr.  269,  106  Pac. 
381. 

(1909)  The  presumption  of  innocence  Is 
one  of  fact  and  of  law. 

High  V.  State,  2  Okla.  Cr.  161.  101  Pac. 

lis. 

(1910)  The  presumption  that  every  man 
is  innocent  obtains  until  overcome  by  com- 
petent evidence  in  a  fair  trial  conducted 
according  to  law. 

Humphrey  v.  State,  3  Okla.  Cr.  604,  106 
Pac.  978. 

(1910)  The  presumption  of  innocence  re- 
mains with  the  defendant  only  until  It  Is 
overcome,  and  does  not  necessarily  remain 
with  bim  throughout  the  whole  of  the  trlaL 
Culpepper  v.  State.  4  Okla.  Cr.  108,  Ul 
Pac.  679. 

(1910)  The  presumption  of  innocence 
0xes  the  burden  of  proof  in  the  first  in- 
stance, and  designates  the  party  whose  duty 
it  is  to  produce  evidence  and  affect  persua- 
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sion;  but  It  is  not  evidence,  aud  docs  not 
partake  of  the  nature  of  evidence. 

Culpepper  v.  State.  4  Okla.  Cr.  103,  111 
rac.  670. 

(1912)  IJcfore  a  defendant  is  tried  and 
convicted,  the  law  prGSuniea  him  to  be  Inno- 
cent; but,  after  he  has  been  tried  and  con- 
victed in  ft  court  of  record,  tbla  tiresump- 
tlon  of  innocence  does  not  obtain;  uid,  on 
the  contrary,  the  presumption  is  that  he  is 
gniity,  and  baa  been  fairly  tried  and  legally 
conTicted ;  and  the  burd^  is  on  him  to  show 
that  his  conviction  was  lllegaL 

Lyons  v.  States  6  Okla;  Cr.  681,  120  Fac. 
666. 

(1913)  The  presumption  of  iunocence  Is 
destroyed  by  conviction,  aud  then  the  pre- 
sumption prevails  that  the  verdict  Is  correct 
and  that  defendant  is  guilty. 

Edward  v.  State,  9  Okla.  Cr.  30G,  131 
Pac.  956. 

(1913)  The  Jury  are  bound  to  take  the 
law  from  the  court,  and  questious  of  fact 
are  to  l>e  decided  by  the  jnry,  and  the 
charge  of  the  court  must  not  Invade  tbe 
province  of  the  Jury,  and  should  not  extend 
beyond  a  plain  statanent  of  tbe  law  apiAi- 
cable  to  the  case;  and  philosophic  disquisi- 
tion on  the  "presumption  of  innocence"  or 
dissertation  upon  tbe  nature  of  evidence 
should  always  be  omitted. 

Monaghan  v.  State.  10  Okla.  Cr.  89,  134 
Pac.  77. 

(1915)  There  is  a  l^nl  presumption  that 
a  defendant  is  innocent  in  a  criminal  case 
until  he  is  proven  to  be  guilty  beyond  a 
reasonable  doubt.  The  burden  is  upon  the 
government  to  make  this  proof,  and  evi- 
dence that  is  as  consistent  with  innocenro 
as  with  guilt  is  insuflicient  to  sustain  a 
conviction.  Unless  there  Is  substantial  evi- 
dence of  facts  which  exclude  every  other 
liypothesls  but  that  of  guilt,  it  is  the  duty 
of  the  trial  court  to  instruct  the  Jury,  to 
return  a  verdict  for  tbe  accused;  and  when 
alJ  the  sub^ntlal  evidaice  is  as  consis- 
tent with  innocence  as  with  guilt,  it  is  the 
daty  of  the  appellate  court  to  reverse  a 
Judgment  of  conviction. 

Wright  V.  United  States,  227  Fed.  855. 

(1020)  Instructions  as  to  presumptions 
of  Innocence  and  reasonable  doubt  held  cor- 
rect; instruction  as  to  right  of  owner  to  re- 
sist and  expel  trespasser  held  correct;  in- 
struction as  to  assault  and  intent  to  kill 
held  sufficient. 

Garrison  v.  State,  —  Oklu.  — ,  197  Pac. 
517. 

8174.   Character. 

(1914)  In  criminal  cases,  where  no  evi- 
dence is  offered  in  regard  to  defendant's 
cliaracter,  tlwre  is  no  [H*eBumptlon  that  his 
character  Is  good,  which  can  be  considered 
as  evidence  in  tlie  case. 

Price  V.  United  States.  218  Fed.  140. 

<s— Okla.  2.) 


(lOlS)  In  a  criminal  case  there  Is  no 
presumption  of  good  character  of  the  ac- 
cused. 

De  Moss  V.  United  States,  250  Fed.  87. 

(191S)  The  good  character  of  accused 
persons  is  nut  presumed,  as  such  presump- 
tion would  be  upon  a  matter  of  fact,  and 
it  is  not  common  experience  that  persons 
indicted  by  grand  Jurors  have  good  char- 
acters. 

Greer  v.  United  States,  245  U.  S.  6S8. 
62  Ia  ed.  460.  38  Sup;  Ct.  209. 

(1020)  The  refusal  to  give  manslaughter 
Instructions  In  a  prosecution  for  murder  is 
not  error,  if  there  la  no  evidence  tending 
to  reduce  the  degree  of  the  crime  from  mur-- 
der  to  manslaughter. 

Newby  v.  State,  —  Okla.  Or.  — ,  188 
Pac.  124. 

S  175.   Intent. 

(1004)  The  presumption  of  law  that  a 
person  Intends  tbe  natural  and  usual  conse- 
quences of  his  act  will  prevail  unless  the 
Jury  entertain  a  reasonable  doubt  whether 
such  intention  prevails. 

Wells  V.  Territory.  14  Okla.  436.  78  Pac. 
124. 

(1913)    A  person  is  presumed  in  law  to- 
Intend  the  natural  and  reasonable  conse- 
quences of  his  acts,  unless  the  circumstances 
raise  a  reasonable  doubt  as  to  what  his 
intentions  were. 

Wadsworth  v.  State.  0  Okla.  Cr.  84,  130 
Pac.  806. 

(1921)  If  a  declaration  explains  a  rele- 
vant fact.  It  is  not  incompetent  merely  be- 
cause its  utterance  precludes  tbe  actual  com- 
mission of  the  crime.  Evidence  Is  always 
relevant  which  shows  that  the  defendant 
made  preixi  rations  to  commit  u  crime,  and 
from  such  preparative  actions  a  criminal 
intention  may  be  inferred.  Declarations  ac- 
companying these  acts  of  preparation  are 
received  to  explain  their  slgniflcance,  and, 
indirectly,  to  illuminate  the  subsequent  con- 
duct and  state  of  mind  of  the  defendant 
Koddie  V.  State,  —  Okla.  Cr.  — .  198 
Pac.  342. 

§  176.   Continuance  of  fact. 

(1907)  ^irhen  a  woman  alleged  to  have 
been  seduced  is  proven  unchaste,  the  pre- 
sumption Is  that  she  so  continues. 

Kerr  v.  United  States,  7  Ind.  Ter.  486, 
lOi  S.  W.  S09. 

§  177.   Failure  to  testify  or  call  witness. 

{V.m)  Under  provisions  of  Stat.  180.% 
§  r>20fi  (Wilson's  Rev.  &  Ann.  StaL  1003, 
5  5494).  a  imrty  accused  of  crime  shall  take 
the  stand  only  ui*on  his  own  request,  not 
otherwise,  and  there  can  be  no  presumption 
from  the  failure  of  such  party  to  take  the 
stand. 

WIlHOn  V.  Territory,  9  Okla.  381,  80 
I'ac.  112. 
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(1912)  Where  the  wife  of  a  iJefeiidaut 
is  a  material  witness  in  his  bebalf.  and  she 
Is  not  placed  uih>u  the  stand  by  him.  and 
her  absence  is  not  awouuted  for  by  the  de- 
fendant, thl»  hecijiues  a  clrcuiUKtancc  to  be 
i-oimidered  afiainot  the  defendant. 

Manning  v.  State,  7  Okla.  Or.  ™>i.  123 

Pac.  nm 

(1012)  Where  a  defendant  is  being  jirose- 
ciited  for  the  sale  of  intoxicating  liquor,  and 
the  state's  witnesses  testify  that  such  sale 
was  made  by  bis  wife  at  his  home,  she  is  a 
competent  witness  In  his  behalf;  and  if  he 
does  not  place  her  upon  the  witness  stand 
or  account  for  his  failure  to  do  so  such 
failure  will  be  strongly  corroborative  of  the 
ti'Uthfuliiess  of  the  state's  testimony ;  and 
If  there  is  other  testimony  in  tlie  record 
connecting  the  defendant  with  such  sale  a 
venlicrt  of  fonvictlon  will  not  be  disturbed 
on  aiiiieal.  , 
'lucker  v.  State,  7  Okln.  Cr.  «34,  125 
Pac.  1089. 

8  178.   Judicial  proceedings. 

See  8  171. 
Mendenhall  v.  State.  —  Okliw  f^r.  — .  19(. 
Pac.  730. 

(1911)  Where  a  trial  Judge  had  excused 
Jurors  who  were  members  of  the  regular 
pciiel,  in  the  absence  of  a  showing  of  ahuse 
of  discretion  on  the  part  of  the  trial  Judge, 
the  Criminal  Court  of  Appeals  will  presume 
that  such  Jurors  were  properly  excused. 
Beatty  v.  State.  5  Okla.  Or.  105,  113 
Pac.  237. 

(1911)  There  is  no  presumption  apalnst 
the  regularity  of  the  proceedings  in  a  court 
of  record,  as  such  proceedings  are  presumed 
to  be  regular,  unless  the  contrary  Is  affirm- 
atively made. 

Beatty  t.  State,  5  Okla.  Cr.  10r>,  113  Pnc. 
237. 

(1914)    Irregularities  in  the  proceedings 
of  county  courts  will  not  he  jiresumeil.  but 
must  be  properly  and  affirmatively  shown. 
Tucker  v.  State,  1ft  Okla.  Cr.  rrfl,-i,  ]3!i 
Pac.  098. 

8179.   Official  acts. 

(1919)  Without  evidence  to  the  contnio". 
a  transcript  of  testimony  taken  at  an  ex- 
amiuatinn  trial,  and  filed  in  district  court, 
mtist  be  presumed  to  have  Iteeix  HIwl  by  ex- 
amining magistrate,  as  jirovided  by  tJomp. 
Urns  1009.  S  *«123  (Uev.  I^ws  1910.  8  r>074). 
as  amenileil  by  Laws  1913,  ch.  (IN. 

Davis  V.  State,  ir)  Okla.  Cr.  3Sfi.  427. 
177  Pac.  621,  025. 

S  180.   Particular  facts. 

(191C)  The  mailing  of  letters  )>ostage  pre- 
paid raises  a  presumption  of  receipt  by  the 

addressee. 

Watlington  v.  T'nlted  States,  233  Fed. 
247. 

(1016)  In  a  prosecution  of  a  bank  cashier 
for  drawing  a  cashier's  check  with  Intent 


to  defraud  a  bank,  and  another  for  aiding 
and  abetting  therein  with  such  fraudulrat 
intent,  it  is  permissible  to  introduce  In 
evidence  other  checks  and  transactions  which 
occurred  botweeu  the  iiartles  to  the  alleged 
Irawlulent  claim  about  the  time  of  the  of- 
fense chained. 

Hoss  V.  rnite<l  States,  232  I->d.  328. 

f  181.   Burden  of  proof. 

§  182.  — •  Extent  of  burden  on  prosecation. 

(l.SfO)  in  criminal  cases  the  weight  of 
the  evidence,  or  the  burden  of  proof,  never 
shifts  uiKm  the  defendant,  but  Is  on  the 
government  throughout. 

Shoeniaker  v.  Territory,  4  Okla.  118,  43 
I'ac.  1050. 

(1001)  It  Is  always  incumbent  upon  the 
l>rosecntion  in  a  criminal  case  to  ebtabllsb 
vav\i  and  every  material  element  of  the  crime 
(barged  by  the  evidence  beyond  a  reason- 
iihle  doubt  before  tlie  jury  Is  warranted  iii 
Ihiding  the  defendant  guilty  of  the  crime 
charged  in  the  indictment,  or  any  lesser 
crime  therein  contained,  and  the  law  ncA'er 
requires  a  defendant  to  establish  any  uia- 
lerial  element  of  bis  defense  beyond  a  rea- 
sonable doubt. 

Mahaffev  v.  Territory,  11  Okla.  213,  06 
Pac.  342. 

(19(»)  Where  there  are  two  criminal  ac- 
tions against  the  same  parties  upon  different 
c-aiises  of  action,  the  burden  la  upon  him 

who  asserts  it  to  prove  that  an  issue  in- 
volved in  the  latter  case  was  litigated  and 
deterndned  in  a  prior  action,  the  test  of 
identity  of  the  issues  being  that  the  same 
evidence  was  liidisiwnsahle  to  sustain  each 
action. 

Wilcox  V.  United  States,  101  Fetl.  109. 

(19<.1))  The  defendant  is  presumed  to  be 
innocrat  until  his  guilt  Is  established  by 
l^!al  evidence  beyond  a  reasonable  donbt; 
and  imless  the  jurj'  are  so  sntlHfied,  it  is 
their  duty  to  acquit  the  defendant. 

Kea  V.  State.  3  Okla.  Cr.  2<ifl,  105  Pac. 
381. 

(T.HH))    A  conviction  can  not  be  had  of  a  . 
l»er.son,  even  under  a  Joint  Information,  wlth- 
fiut  proof  of  his  Individual  S'dit. 

High  V.  State.  2  Okla.  Cr.  101,  101  Pac. 
115. 

(1010)  The  only  puri)ose  of  the  presump- 
tion that  an  aci-nset]  is  Innocent  until  his 
guflt  is  estahlislidl  hy  competent  evidence 
iteyond  a  reasoniiblc  doubt,  is  to  fl.\  the  bur- 
den of  proof  in  the  tirst  instance  and  desig- 
nate thiit  tlie  duty  rests  uiwn  the  state  to 
produce  evidence  and  to  effect  persuasion. 
heyon<l  a  i"ensonable  doubt,  before  the  jury 
Is  authorized  to  convict. 

Co*-hran  v.  State.  4  Okla.  Cr.  393,  114 
Pac.  747. 

(1915)  The  burden  does  not  rest  upon  the 
defendant  to  establish  ereu  to  a  reasonable 
prubabillt)'  the  truth  of  an  attrmatlTe  de> 
fense;  and  If,  upon  the  evidence  Imth  fbr 
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tbe  state  and  tbe  defendant,  a  reasonable 
donbt  Is  created  as  to  the  goflt  of  the  de- 
femlant  he  Is  entitled  to  the  benefit  of  It 
a»d  where  the  crime  chnreeil  Is  dtstlnscuislied 
iuto  decrees,  the  defendant  Is  entitled  to 
tbe  benefit  of  that  doubt,  ns  well  with  re- 
spect to  the  degree  of  the  crime  as  to  every 
essentitil  element  of  th.'it  d^ree.  and  In 
these  respects  tbe  bunlen  never  shifts  from 
the  state  to  the  defendant. 

McClrttchev  V.  Stiite.  12  Okl«.  Cr.  173, 
152  Piic.  1136. 

9  183.  ■  Mattora  excepted  in  statute  defin- 
ing offdue. 

(1900)  Where  the  facts  necemary  to  brinK 
an  act  within  an  exception  to  a  iwnal  stat- 
ute are  within  defaidant'a  knowledfie.  tbe 
bnrflen  is  on  him  to  establish  them. 

De  Graff  v.  State,  2  Okla.  Cr.  319,  HKI 
Pac.  538. 

f  184.   Matters  of  defense  and  rebnttil  in 

general. 

(1807)  The  defense  that  the  prosecution 
is  barred  by  the  statute  of  limitations  is 
an  extrinsic  and  exculpatory  defense  in  tlie 
nature  of  plea  in  confession  iim\  avoidance. 
It  does  not  traverse  any  materinf  elements 
ofl  the  crime  as  ctLir^ed,  and  where  In  o 
criminal  case  the  defense  is  extrinsic,  and 
foots  upon  which  the  defense  is  bused  He 
peculiarly  within  the  knowledge  of  the  de- 
fendant, be  will  be  held  to  establish  those 
foots  to  the  satisfaction  of  the  jury  by  tbe 
preponderance  of  evidence  before  he  will  )>e 
entitled  to  an  acquittal. 

Coleman  t.  Territory,  5  Okta,  201,  47 
Pac.  1079. 

(1807)  The  defense  of  the  statutes  of 
limitations  beln^r  extrinsic,  the  burden  is 
on  the  defendant  to  show  a  com]  ill  mice  with 
all  its  provififons  before  he  can  take  advan- 
tage of  It;  thus  the  crime  of  i)erjury  in 
barred  by  three  years'  limitation  (Stat.  1803. 
S  49S2;  Wilson's  Rev.  &.  Ann.  Stat.  1003. 
i  S233).  and  where  the  action  is  broiixht 
four  yea»  after  the  commission  of  the  crime, 
and  the  territory  shows  that  the  defendant 
fled,  tbe  defendant  must  satisfy  the  iury 
by  a  tweponderance  of  evidence  that  he  bad 
been  an  inhabitant  of  and  a  resident  of  the 
territory  durinir  the  period  of  limitation  as 
prescribed  by  3  4933  (5234). 

Coleman  v.  Territory,  5  Okln.  201,  47 
Pac.  1070. 

( 1 01 2)  Where  the  sta to  makes  out  a 
prinia  facie  case  against  a  defendant  or  de- 
fendants for  «  violation  of  the  prohibitory 
liquor  law,  nnd  there  is  any  testiuiony  in  the 
possession  of  defendants  wliloh  would  in- 
stitute a  defense  to  such  'case,  the  bunion 
is  upon  such  defendant  or  defendants  to  pro- 
duce such  testimony  or  to  account  for  his 
or  their  failure  to  do  m. 

Walker  v.  State.  11  Okla.  Cr.  339.  127 
Pao.  895. 

(1920)  The  burden  does  not  rest  upon 
the  defendant  to  establish  even  to  a  rea- 


sonable probability  the  truth  of  an  afllrmn- 
tive  defense;  if,  upon  the  evidence  both  for 
the  state  and  tbe  defendant,  a  reasonable 
doubt  Is  created  as  to  the  euUt  of  the  de- 
fendant, he  Is  entitled  to  the  benefit  of  it. 
and  In  this  respect  the  burden  never  shifts 
from  the  state  to  the  defendant. 

Stribllng  V.  State,  —  Okla.  Cr.  — ,  ]!»2 
Pac.  590. 

(1021)  .\  dpfcudaut  can  not  Introduce 
evidence  of  his  own  self-serving  acts  aud 
def'liirations.  not  constituting  a  jinrt  of  the 
ws  sestae,  and  is  not  hound  to  make  an 
elTort  to  show  that  some  other  iwrson  is 
guilty  of  tile  crime  for  which  ho  stands 
chargtHl,  at  the  peril  of  furnishing  by  bis 
failure  to  act  or  liy  his  sileuce,  evidence 
against  himself  wlien  on  trial  upon  the 
chai'gc.  .-Lial  the  admlHSion  of  such  evidence 
over  Ills  olijectlon  constitutes  error. 

Douglas  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  027. 

S  185.   Ituanity. 

( l!)(H )  Where  one  accused  of  murder 
pleads  In  defense  Insanity  at  the  time  of 
<-oumilttlnK  tbe  act,  the  burden  Is  on  fahn  to 
introtluce  snfflclmt  evidence  \o  raise  a  rea- 
sonable doubt  of  his  sanity;  but.  when  he 
has  done  that,  the  territory,  before  a  con- 
viction can  be  had.  Is  required  to  prore 
his  sanity  beyond  a  reasonable  doubt 

Mass  V.  Territory,  10  Okla.  714,  63  Pac. 
960. 

(1911)  Sanity  being  tbe  normal  and  nat- 
ural condition  of  mankind,  the  law  presumes 
that  every  person  Is  sane,  Iience  the  state 
In  a  criminal  prosecution  may  rely  upon  such 
pi-esumptlon  without  proof  relative  thereto; 
hut  when  the  defendant  In  a  homicide  case 
produces  sufficient  evidence  to  raise  a  rea- 
sonable doubt  of  his  sanity,  the  law  then 
imposes  on  tbe  state  the  burden  of  estab- 
lishing the  s:iuity  of  the  defendant,  the  same 
as  any  otlier  material  fact  necessary  to 
warrant  n  conviction,  aud  if.  uihui  consid- 
eration of  all  the  evidence  In  the  case,  the 
Jury  have  a  reasonable  doubt  that  tbe  de- 
fendant at  the  time  of  the  commission  of 
the  net  cbat^(>d  was  mentally  competent  to 
distln^isb  between  right  and  wrong,  or  to 
understand  the  nature  of  tbe  act  he  was 
committing,  be  must  be  acquitted. 

Adair  v.  State.  6  Okla.  Cr.  284,  118  Pac. 
416. 

(1018)  if  sufficient  priMif  has  been  intro- 
duced to  raise  a  reasonable  doubt  as  to  the 
sanity  of  accused,  the  state,  has  the  burden 
of  introrlm-Iiig  sufficient  <-ompetent  proof  to 
establish  bis  winlty  beyond  a  reasonable 
doubt. 

Snodfii-ass  v.  State.  15  Okla.  Cr.  117,  175 
Pac.  129. 

5186.   AUbi. 

(1800)  An  instruction  that  the  burden 
Is  on  defendant  to  prove  an  alibi  by  a  pre- 


Digitized  by  Google 


{180 


OniMINAL  lAW,  X,  (A).  (B). 


t2  Okta.  Dig.]  132 


ponderanc8  of  the  evidence  Is  reversible 
error. 

Shoemaker  v.  Territory,  4  Okla.  118,  43 
Pae.  1059. 

(1807)  The  nc-cuaed  Is  not  bounil  to  estab- 
lish an  ulibi  by  n  preponderance  of  evidence, 
and  an  instruction  to  that  effect  Is  errone- 
ous, and  will  be  a  sufflcient  ground  for  re- 
versal. 

Wright  V.  Territory,  5  Okla.  78,  47  Pac. 
1060. 

(1906)  Where,  In  a  prosecution  for  rol>- 
bery,  the  indictment  contained  a  charge  that 
defendant  did  "tlien  and  there"  commit  an 
asaatdt,  the  burden  of  proof  that  defend- 
ant was  present  at  the  time  and  place  al- 
leged was  on  the  prosecution,'  and  never 
shifted,  and  It  was  therefore  error  to  charge 
that  the  defense  of  alibi,  to  be  entitled  to 
consideration,  iniist  be  such  as  jto  show 
that  at  the  very  time  of  commission  of  the 
offense  charged  the  accused  was  at  another 
piace  so  far  away  and  under  such  circum- 
stances tliiit  he  could  not  have  participated 
in  the  commission  of  the  oScnHe,  and  that 
the  burden  of  proof  that  the  defendant  was 
at  another  place,  etc.,  must  be  sustained  by 
a  preponderaace  of  the  evidence.  Judg- 
ment (1905)  «  Ind.  Ter.  262,  91  S.  W.  41. 
reversed. 

Glover  v.  United  States,  147  Fed.  426. 

(1920)  The  burden  of  proof  is  not  shifted 
by  the  defense  of  au  alibi,  and  the  defendant 
Is  entitled  to  an  acquittal  if  the  evidence 
raises  a  reasonable  doubt  of  his  presence 
at  the  time  and  place  where  the  crime  was 
committed. 

Davis  V.  State,  —  Okla.  Cr.  — ,  191 
Pac.  1045. 

S  187.   Particular  facts. 

(1901)    The  venue  of  nn  offense  must  be 
proved  as  charged  in  the  Indictment;  but 
direct  and  positive  proof  Is  not  required. 
Filson  V.  Territory,  11  Okla.  351,  67 
Pac.  473. 

(1909)  A  trial  court  and  Jury  may  take 
Judicial  notice  of  the  fact  that  statehood 
for  Oklahoma  began  on  the  16th  day  of  No- 
vember, 1907,  and  that  prior  to  that  date 
there  was  not  such  county  as  Pontotoc  in  Ok- 
lahoma, and  that  an  offense  committed  in 
said  county  was  committed  after  statehood. 
Rea  V.  State,  3  Okla.  Cr.  281,  105  Pac. 
3S6. 

(B)  FACTS  IX  ISST'E  AND  IlKLEVANT 
TO  ISSUES.  AND  HES  GKSTAE. 

S  1A8.  Relevancy  in  general. 

(1909)  Objection  should  bo  sustained  to 
any  question,  the  answer  to  which  could  not 
affei-t  tlie  matter  at  issue. 

Cox  v.  State,  3  Okla.  Cr.  ]2it,  104  Pac. 
1074. 

(1913)  Expert  testimony,  not  applicable 
to  the  evidence.  Is  properly  e-xcluded. 

Brown  v.  State.  9  Okla.  Cr.  3S2.  132  Pae. 
359. 


(1918)  Where  the  Jury  assesses  the  pun- 
ishment, matters  to  be  considered  In  mitiga- 
tion or  aggravation  of  the  punishment  may 
be  properly  received  in  evidence  on  the  trial. 

Prather  v.  State,  14  Okla.  Cr.  327,  170 
Pac.  1176. 

(1919)  On  the  trial  for  conspiracy  to  op- 
pose enforcement  of  the  Draft  Act  by  force 
it  Is  error  to  admit  evidence  of  a  seditions 
and  disloyal  apeecb  by  a  third  person  not 
shown  to  have  any  connection  with  defend- 
ant. 

Enfield  v.  T'nlted  States,  261  Fed.  141. 

(1920)  As  the  jury  is  the  exclusive  Judge 
of  the  welubt  of  the  evidence  and  of  the 
credibility  of  each  and  every  witness,  any- 
thing that  projKrly  tends  to  cast  light  upon 
the  credit  to  be  given  to  a  witness  is  a  mat- 
ter that  should  he  permitted  to  go  before 
the  jurv  for  Its  consideration. 

Wiley  V.  State,  —  Okla.  Cr.  — ,  101 
Pac.  1057. 

(1920)  It  Is  not  error  for  the  trial  court 
to  exclwle  evidence  based  upon  the  existence 
of  a  conspiracy,  in  the  absence  of  any  proof 
that  a  conspiracy  existed. 

O  Neal  V.  State,  —  Okla.  Cr.  — ,  194  Pac 
261, 

S  189.  Motive  or  absence  of  motiTe. 

(1902)  It  is  competent  for  the  prosecu- 
tion to  show  that  the  deceased,  a  few  hours 
before  the  klUtng;  bad  a  large  i>ocketbook 
in  his  possession,  and  that  Immediately  after 
be  was  killed  It  was  found  missing,  to  show 
a  motive  or  purirase  for  the  commission  of 
the  crime. 

SmKh  V.  Territory,  11  Okla.  668,  60  Pac. 
806. 

(1911)  Where  a  corrupt  motive  and  in- 
tent constitute  Impfirtant  elements  of  an 
offense,  as  in  prosecution  for  perjury,  great 
latitude  Is  alloted  to  evidence  of  such  ele- 
ments. 

Hallock  V.  United  States,  185  Fed.  417. 

(1018)  Proof  of  motive,  while  not  indls- 
iwnsable,  is  always  i^nnlssIUe  where  the 
intent  of  the  defendant  in  the  commission 
of  the  act  is  at  Issue. 

Collins  v.  State.  —  Okla.  Cr.  — ,  175 
Pac.  124. 

(1920)  Where  one  of  the  defenses  Inter- 
posed Is  that  defendant  did  not  commit  the 
crime,  evidence  tending  to  establish  a  mo- 
tive on  the  part  of  the  defendant  to  commit 
the  crime  Is  pro|)erly  admitted. 

Itoe  v.  State.  —  Okla.  Cr.  — ,  191  Pac. 
1048. 

S 190.  PreparatiouB   and    preceding  cimn^ 

stance  B. 

See  §  175. 
Itoddle  V.  State,  —  Okla.  Cr.  — .  198 
Pac.  342. 

(1912)  Where  a  peniou  Is  on  trial,  any 
(act  Is  admissible  In  evidence  which  tends 
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to  i>rore  preparation  oa  bis  part  to  commit 
the  crime  with  wlilcb  be  la  charged. 

Terry  v.  State,  7  Okla.  Cr.  430,  122  Pac. 
559. 

S  19L   Nitnre  of  criminal  act  and  atteDdant 
cirenmstances. 

(11XK()  On  trial  of  one  charged  with  homi- 
cide, where  there  1b  confllctlug  evidence  aK 
to  whether  deceased  had  an  open  pocket 
kaite  in  his  hand  wben  he  was  rtiot  hy 
tefwdant,  It  Is  not  error  far  the  state  to 
show  that  within  a  short  time  after  de- 
ceased was  shot  a  closed  pocket  knife  was 
fotmd  in  his  pocket. 

Baysinger  v.  Territory,  15  Okla.  386. 
82  Pac.  728. 

i  192.   Snbteqiietit  incriminating  or  asen^- 

tory  drcomatances. 
(1904)     Tn  a  prosecution  for  homicide, 
testimony  that  the  wife  of  deceased  and 
defendant  slept  together  at  tbe  former's  houpe 
after  the  kiillnE  was  admissible. 

Gardner  v.  United  States,  5  Ind.  Ter. 
IBO,  82  S.  W.  704. 

(1012)  A  witness  may  be  cross-exam- 
ined a«  to  bis  manner  of  living  and  Ills  com- 
pnnlons,  as  affectlme  bis  credibility. 

Fowler  V.  State,  8  Okla.  Or.  180.  126 
Pac.  S31. 

5  193.  Snbseqnent  condition  or  conduct  of  ae- 
cased. 

(1912)   In  a  prosecution  for  rape,  tbe  fact 
that  the  defiendant  fled  from  his  home  is 
admlsBihle  as  tending  to  establish  gnilt 
Plttman  t.  State.  8  Okla.  Cr.  58,  126 
Pac.  606. 

(1013)  Where,  orer  the  deEendants  ob- 
jection, a  witness  for  the  state  was  permitted 
to  teKtlfy  that  the  defendant's  father  offered 
to  pay  blm  fSO  to  teati^  in  fovor  of  the 
defendant,  and  there  was  no  proof  tending 
to  sbow  that  sacb  offer  to  iray  witness  was 
made  by  tbe  authority,  consent,  or  knowledjre 
of  the  defendant;  and  the  court,  overruling 
the  motion  to  strike  out  this  testimony,  said : 
•This  man  belug  the  defendant's  father,  I 
win  let  It  stay  In."  It  was  held  that  the 
evidence  was  Incompetent  and  Inadmissible, 
and  was  calculated  to  prejudice  tbe  defend- 
ant, and  that  tbe  erroneous  rulings  of  tbe 
court  constitute  reversible  error. 

Williams  t.  State.  10  Okla.  Cr,  348.  ISO 
Pac.  778. 

fl914)  Where  tbe  wife  of  tbe  prosecut- 
ing witness  refused  to  appear  upon  a  sub- 
poena, and  was  brought  Irito  court  upon  an 
order  of  attachment,  and  she  did  not  testify 
tbat  she  was  present  when  the  alleged  sale 
of  whisky  was  made,  but  testified  that  tlie 
defendant  told  her.  If  she  would  stay  hid  and 
not  appear  against  him.  he  would  give  hor 
Roroe  money,  and  that  he  gave  her  mcmey, 
but  tliat  it  waa  before  tiie  case  was  insti- 
tuted, it  was  held  Incompetent  and  preju- 


dicial in  that  no  connection  with  tbe  case  on 
trial  was  sbowu. 

Cook  V.  Stite,  10  Okla,  Cr.  482,  138  Pac. 
823. 

(1910)  Evidence  tbat  the  defendant  es- 
caped from  custody  and  became  a  fugitive 
from  justice  Is  admissible  as  tending  to 
show  guUt,  but  the.  defendant  may  offer 
proof  to  sbow  bis  reason  or  motive  for  such 
escape  and  dight 

Jackson  v.  State,  12  Okla.  Cr.  406,  157 
Pac.  945. 

(1919)  An  effort  of  a  defendant  to  cause 
a  witness  for  the  state  not  to  appear  against 
hun  Is  a  circumstance  tending  to  show  the 
guilt  of  the  defendant,  and  the  fhcts  of  such 
effort  may  be  properly  admitted  on  his  trial. 
Syal  T.  State,  16  Okla.  Cr.  260,  182 
Pac.  253. 

(1919)  In  a  prosecution  for  introducing 
Intoxicating  liquor  Into  that  part  of  Okla- 
homa formerly  Indian  Territory,  evidence  Is 
admissible  that  when  defendants  were  ar- 
rested with  liquor  in  their  possession  they 
denied  having  arms  hut  an  automatic  waa 
found  in  the  automobile. 

Wilson  v.  United  States.  260  Fed.  840. 

(1^)  Flight  from  the  scene  of  a  crime 
and  acts  done  by  a  fugitive  to  hide  bis 
identity  are  circumstances  tending  to  show 
guilt  and  proof  of  them  are  admissible  in 

evidence. 

Almerigl  v.  State.  —  Okla.  Cr.  — ,  188 
Pac.  1004. 

§194.  hunily. 

On  trial  for  murder,  where  tbe  def«ue 
Is  Insanity,  It -Is  pennlsslble  to  Introduce 
evidence  as  to  the  c<mdltlon  of  bis  mind 
both  before  and  for  a  reasonable  period 
after  that  time,  to  sbow  his  mental  condition 
at  the  time  of  the  homicide. 

(1901)  Queenan  v.  Territory,  11  Okla. 
261.  71  Pac.  218.  Judgment  affirmed 
(1903)  190  U.  8.  648.  47  L.  ed,  1176. 
23  Sup.  Ct.  762. 

S  195.  Incriminating  others. 

(1915)  It  is  competent  for  the  defend- 
ant to  sbow,  by  any  legnl  evidence,  that  some 
other  person  committed  the  crime  cha^«d. 
and  that  he  had  no  partldoatlon  in  it;  but 
this  can  not  be  shown  by  testimony  merely 
tending  to  show  a  possible  motive  on  the 
part  of  another  to  commit  the  crime;  hnt 
the  evidence  offered  must  connect  such  other 
person  with  the  fact;  that  Is.  some  overt 
act  on  the  part  of  another  toward  the  eom- 
roisfiion  of  tbe  crime  itself,  and  there  must 
be  evidence  of  acts  or  circumstances  that 
tend  clearly  to  point  to  another,  rather  than 
to  the  defendant,  as  the  guilty  party, 

Irvln  V,  State.  11  Okla.  Cr.  301,  146  Pac. 
453. 

(1915)  A  defendant,  who  is  being  tried 
on  a  criminal  charge,  is  not  entitled  to  in- 
troduce proof  which  has  for  ite  purpose  the 
establishing  before  the  fact  that  some  other 
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person  has  confessed  that  he  committed  the 
crime,  and  that  the  defendant  had  nothing 
to  do  therewith  and  was  not  concerned  there- 
in. Vor  a  dlscnasion  of  this  principle,  see 
quotation  In  the  opinion  from  Donnelly  t. 
United  iiStateSk  228  TJ.  8.  243,  33  Sup.  Ct 
449,  S7  L.  ed.  820,  Ann.  Cas.  1913E.  710. 
Dykes  v.  State.  11  Okla.  Cr.  «(I2,  150 
Pac.  84. 

(1910)  A  defendant  on  trial  on  a  crim- 
inal charge  can  not  introduce  evidence  to 
show  a  confession  by  another  that  he  com- 
mitted the  crime. 

McNeal  T.  State.  15  Okla.  Cr.  555,  179 
Pne.  479. 

8  196.   Matters  explanatory  of  facte  in  evidence 
or  of  inferences  therefrom. 

(1901)  Where  on  a  trial  for  uiuMer, 
the  state  proved  thnt  defendant  left  the 
state  immediately  after  the  homicide,  and 
a  witness  for  the  state  was  called  by  de- 
fendant and  asked  if,  in  the  presence  of 
another,  he  did  not  advise  defendant  to 
leave,  and  answered  that  he  did  not  re- 
meml>er;  and  defendant  tben  called  sucli 
other  person,  and  asked  him  what  the  first 
witness  said  to  defendant  about  leaving, 
and  the  question  was  objected  to  and  ruieil 
out  on  the  ground  that  defendant  could  not 
impeach  his  own  witness,  AeZrf  error,  since 
defendant  had  the  right  to  show  the  fact 
that  the  advice  was  given,  to  rebut  the  in- 
ference that  his  leaving  was  ctiused  by  a 
sense  of  guilt,  thongh  showing  snch  fact 
might  show  that  the  memory  of  the  flrst 
witness  was  defective  or  that  he  wilfully 
withheld  the  truth. 

Bradbnrn  v.  United  States,  3  lud.  Ter. 
604.  fl4  S.  W.  550. 

(1901)  Where  on  a  trial  for  murder  the 
state  proved  that  defendant  left  the  state 
immediately  after  the  homicide,  which  he 
claimed  was  in  self-defense,  it  was  error 
to  exclude  disinterested  evidence  that  he 
was  advised  to  leave  fo  escniie  danger  from 
friends  of  the  deceased. 

Kradburn  v.  Uniled  States,  3  Iml.  Ter. 
604.  64  S.  W.  550. 

(J910)  After  a  confession  has  been  ad- 
mitted, the  defendant  is  entitled  to  tiave 
the  evidence  in  regard  to  tlie  circumstances 
UL'der  which  It  was  made  Riven  anew  to  thi? 
Jury,  not  that  the  Jury  may  ^lass  uiKin  its 
(■(inipetency  or  admissibility,  bbt  for  Ibe  i)ijr- 
]K)8e  of  enabling  them  to  ludge  what  welpbt 
and  value  should  be  given  to  It  is  evidence. 
ai>d  upon  his  request  the  defendant  is  en- 
titled to  an  instruction  nn  thnt  point. 

Berry  v.  State.  4  vlklti.  Cr.  2<>2,  111  Pac. 
676. 

8  197.  Rea  l^ttae. 

 Rdadon  to  offense  in  genersL 

Sec  S  175. 
Itoddle  T.  State.  —  Okla.  Cr.  — ,  19S 
Pac.  342. 


(1000)  The  doctrine  of  res  gestae  dls- 
cmsed. 

Perkins  v.  Territory,  10  Okla.  300,  63 

Pac.  S60. 

In  order  that  declarations  may  become 
a  i»art  of  the  res  gestae  two  things  must 
concur:  (1)  The  accompunying  acts;  (2) 
the  declaration  attending  the  whole  trans- 
act iun 

<1W2)  ymitb  V.  Territory,  11  Okla.  056. 
(1)  Pac.  S03;  (1902)  Smith  v.  Terri- 
tory, 11  OkU.  600,  69  Pac.  SOTt. 

( ;iK>8)  Declaratlona,  to  constitute  a  part 
of  the  res  gestae,  need  not  he  coincident  with 
the  fact,  hut  are  admissible.  If  they  sprlnfc 
out  of  the  princiiial  transaction,  and  shed 
light  upon  and  tend  to  explain  it.  belni? 
voluntary  and  spontaneous,  and  are  made 
at  a  time  so  near  it  as  to  preclude  the  Idea 
of  ceiiberation  and  fabrication. 

Price  V.  State.  1  Okla.  Cr.  358.  98  Pac. 
447. 

(1010)  It  was  nut  error  for  the  trial  court 
to  r-ermlt  the  introduction  of  evidence  show- 
ing tJat  a  horse  tielonging  to  the  deceased 
was  hitched  near  tlie  i^ace  where  the  fatal 
shooting  occurred. 

>ni!ih  V.  State.  4  Okla.  Cr.  .H28,  114  Pac. 

(l!)12l  Where  a  fatal  difficulty  occurs, 
and  a  trial  for  murder  ensues  therefrom,  as 
to  wliether  or  not  deceased  was  armed  dur- 
intr  8u<-h  difficulty  is  a  part  of  the  res  gestae 
ami  m»y  always  be  shown,  either  by  the 
state  or  bv  its  defense. 

Rogers  V.  State,  8  OkU.  Cr.  226.  127 
Pac.  365. 

<1I>12)  A  defendant,  being  on  trial  for 
muTdei,  and  the  issue  of  self-defense  having 
been  rnlaetl  by  the  testimony,  it  is  error  for 
the  trial  court  to  refuse  to  permit  the  de- 
fendant to  prove  that  knncks  and  four  knives 
were  found  in  a  pocket  of  the  coat  of  the 
deceased  after  the  fatal  difficulty. 

It'tfrers  v.  State.  8  Okla.  Cr.  226,  127 
I'lic.  ao.'s. 

C'io  l)  In  a  prosecution  for  larceny  of  a 
stnte  warrant  and  for  obtaining  a  state  war- 
nuit  by  false  representations  as  to  the 
.imonnt  >f  printing  done  under  contract  with 
the  state.  It  was  held  that  a  book  ccmtainlng 
eittrics  as  to  the  amount  of  printing  was 
adii-lRslhle  as  part  of  the  res  gestae. 

Sti.;e  V.  Rale,  11  Okla.  Cr.  237,  144  Faa 
807. 

Oi^''71  Circurautances  and  declarations 
conto:ni>oraneous  with  the  main  fuct  under 
cnnslderntion  or  so  nearly  related  to  it  as  to 
illu'-tiat-p  its  character,  are  admissible  as 
parts  (if  the  res  gestae. 

Fields  v.  State,  13  Okla.  Cr.  731,  167 
Pac.  344. 

'  imH)  .spontaneous  declarations  springing 
out  of  and  contemiwraneous  with  the  prin- 
cipal fact  sought  to  he  proved,  and  which 
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are  mnde  at  a  time  so  uear  to  It  as  to  pre- 
clnde  tbe  Idea  of  deliberation  and  fabrica- 
tion, whether  thef  be  declarations  of  a  de- 
ceased or  of  a  defendant  or  of  bystanders, 
are  admissible  as  part  of  the  "res  gestae." 
Clingan  v.  State.  15  Okla.  Cr.  488.  178 
Pac.  4&6. 

<1021)  Declarationif.  as  a  part  of  the 
rea  xestae.  are  r^arded  as  verbal  acts  or 
verbal  parts  of  an  act.  Indicating  a  present 
purpose  or  intention,  and  therefore  are  ad- 
mitted In  proof  like  any  othen  material 
facta 

Roddie  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  342. 

f  199.   Acts  and  statements  of  eccnsed. 

See  9  312. 
Roddie  V.  State,  —  Okla.  Cr.  im 
Pac.  342. 

(1808)  Where  a  person  Is  arrested  in 
posse Bslon  of  property  charged  to  have  been 
stolen,  the  statements  and  declarations  made 
him  at  the  time  of  the  arrest,  and  con- 
stituting a  part  of  and  relating  to  the  trans- 
action, are  part  of  tbe  res  gestae,  and  arc 
admissible  In  his  behalf. 

Mitchell  V.  Territory,  7  Okla.  B27.  54 
Pac.  782. 

(1808)  Where  evidence  of  an  act  done 
by  a  party  Is  admissible,  his  declarations, 
made  at  tbe  time,  having  a  tmdency  to 
dncidate.  explain,  or  give  character  to  the 
act,  are  admissible,  as  they  are  a  part  of 
the  transaction,  and  for  that  reason  are  ad- 
missible; and  it  makes  no  differ^ce,  so  far 
as  tbe  admissibility  of  tbe  declarations  aro 
concerned,  whether  It  be  in  favor  of  or 
againut  the  party  making  it. 

Mitchell  V.  Territory,  7  Okla.  527,  .'M 
Pac.  782. 

(1808)  Where  pospesalon  of  stolen  proii- 
erty  is  relied  on  as  a  criminating  circum- 
stance, any  explanation  given  by  accuseil 
of  his  poasesttlon  at  the  time  Is  admissible 
in  his  behalf. 

Mitcbdl  V.  Territory,  7  Okla.  527,  &i 
Pac.  782. 

(1002)  Declarations  of  accused,  to  he 
competent  as  part  of  thn  res  gestae,  mwt 
exclude  the  idea  of  a  narration  of  past 
events. 

Smith  V.  Territory,  11  Okla!  809.  80  Pac. 
805. 

(1902)  On  a  trial  for  murder,  declara- 
tions by  defendant,  a  few  mbiutes  after  the 
killtnjr,  as  to  what  was  said  and  done  at 
tbe  time  of  the  homicide  end  after  defend- 
ant had  gone  some  three  hundred  yards  in 
the  uigbt-ttme  from  the  scene  of  tbe  bomi- 
lide,  are  no  part  of  tbe  res  gestae. 

Smith  V.  TerrHory,  11  Okla.  mt,  69  Pac. 
805. 

(1902)  Declarations  of  defendant  after 
the  commission  of  the  crime.  If  wanting  in 
qiontan^ty,  form  no  uart  of  tbe  res  gestae. 


and  are  properly  rejected  as  hearsay  dec- 
larations. 

Smith  r.  Territory,  11  Okla.  669,  60  Pac. 
805. 

(1004)  Where  a  person  arrested  is  in 
IK>sse88ion  of  tbe  property  alleged  to  have 
been  stolen,  any  statement  made  by  bim  at 
tbe  time  as  to  tbe  possession  thereof  Is 
admissible  as  explanatory  of  tbe  character 
of  bis  possession  and  as  a  part  of  the  res 
gestae,  but  any  statement  made  when  not 
la  possession  thereof  is  iuadmlsaible. 

Smith  V.  Territory,  14  Okla.  518^  79  Pac 
214. 

(191D)  Testimony  as  to  a  statement  made 
by  the  decense<],  shortly  before  and  near 
the  scene  of  the  homicide,  in  the  presence 
of  tbe  defendant,  and  following  an  alterca- 
tion between  the  defendant  and  the  deceased, 
both  Creek  Indians,  which  purported  to  be  a 
.statement  In  English  of  what  the  defendant 
in  the  Indian  laueuuge  had  said  to  the  de- 
feased, which  statement  In  substance  was 
that  tbe  defendant  told  bim  that  be  was 
going  to  kill  him  tonight,  and  put  his  body 
on  the  railroad  tracli.  was  held  competent 
and  admissible  as  tending  to  lllastrate  the 
.'■.tate  of  the  defendant's  fedings  toward  tbe 
deceased  at  tbe  time  of  tbe  homicide,  and 
competent  and  admissible  as  a  declaration  of 
the  deceased  before  the  homicide,  sufficiently 
connected  with  the  act,  as  to  form  a  part 
of  tbe  res  gestae. 

Wesley  v.  State.  11  Okla.  Cr.  292,  146 
Pac.  460. 

In  a  prosecution  for  murder,  self-serving 
declarations  of  tbe  defendant  made  about 
ten  minutes  after  the  bomldde,  and  in  r^- 
erence  to  It,  were  held  properly  excluded  as 
no  part  of  the  res  gestae. 

(1910)  Grauaden  v.  State,  12  Okla.  Cr. 
417,  158  Pac.  157;  (1918)  Pope  v. 
State,  15  Okla.  Cr.  162,  173  Pac.  727. 

(1018)  On  a  trial  for  morder,  where  U 
appeared*  that  tbe  deceased  and  tbe  defeod- 
ant  had  an  altercation  during  the  progress 
of  a  card  game,  and  tbe  defendant  tboi  went 
to  his  home  and  procured  a  gun,  and  re- 
turned theiewitb,  and  shot  the  deceased, 
statements  made  by  tbe  defendant  to  bis 
sisters  that  he  was  taking  the  gun  with  tlie 
Intention  of  arresting  the  deceased,  were 
admissible  as  iMirt  of  the  res  geHtae. 

Sunday  v.  State.  14  Okla.  Cr.  620.  174 
Pac.  1005. 

(1918)  T'i)on  a  trial  for  murder,  a  spon- 
taneous exclamation  made  by  the  deceased, 
without  premeditation  or  design,  at  tbe  time 
of  tbe  shooting,  and  which  exclamation  tend- 
ed to  explain  the  circumstances  surrounding 
the  killing,  Is  properly  a  part  of  the  res 
gestae,  and  admissible  as  such. 

Lall  v.  Slate,  14  Okla.  Cr.  596,  1^4  Pac. 
1090. 
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(1920)  In  a  prosecutloQ  for  larceny,  what 
the  defendant  Bald  in  explanation  of  his 
po88BBBion  of  a  part  of  the  stolen  gooda, 
immediately  upon  its  discovery  with  him, 
is  a  part  of  the  res  gestae,  and  as  such  ad- 
missible in  evidence  In  bis  ftiTor  as  well  as 
adversely  to  Mm. 

Cheeves  v.  State;  —  Okla,  Cr.  — ,  196 
Pa&  726. 

(1921)  On  the  trial  for  murder  the  de- 
fendant's declarations  were  admissible  as 
part  of  the  res  gestae. 

Boddle  V.  State,  —  Okla.  Or.  — .  198  Pac. 
342. 

(1^)  If  a  declaraticm  which  serves  to 
«q)labi  an  act  Is  made  by  the  defendant 
wbUe  6olng  the  act*  such  declaratlcm  Is  ad- 
missible In  evidence  when  the  motive,  ob- 
ject, or  pnrpoBe  of  the  act  is  the  subject 
of  the  inquiry. 

Boddie  v.  State,  —  Okla.  Cr.  — ,  108 
Pac  342. 

S200L   Othn  offenses  pan  ot  mm»  tnou* 

action. 

(1904)    Where  on  trial  for  murder  it  was 
shown  that  three  highwaymen  attacked  per- 
sons in  a  wagon  and  without  warning  killed 
'  one  of  thent.  testimony  concerning  the  taking 
of  the  money  of  the  persons  immediately 
after  the  shooting  was  admissible  as  part 
of  the  res  gestae  and  as  showing  motive. 
Moran  v.  Territory,  14  Okla.  644,  78 
Pac.  111. 

(1912)  In  a  prosecution  for  larceny  of 
two  cowB,  evidence  that  other  cattle  were 
taken  from  the  same  range  at  the  wime  time 
Is  properly  admitted  as  a  part  of  the  res 
gestae  to  negative  the  idea  of  mistake  and 
to  show  the  int»t  with  which  the  cattle 
were  taken. 

Starr  v.  State,  7  Okla.  Cr.  574,  134  Pac. 
1109. 

(1918)  As  a  general  proposition,  testi- 
mony tending  to  disclose  that  a  person  on 
trial  has  committed  any  other  crime  than 
the  one  charged  in  the  information,  either 
as  a  foundation  for  n  separate  punishment, 
or  as  aiding  the  proofs  thnt  he  is  guilty  of 
the  one  charged,  is  inadmissible;  but  this 
rule  is  not  ai^icable  whra  the  acts  dis- 
closed by  such  testimony  are  a  part  of  the 
res  gestae. 

Green  v.  State.  8  Okla.  Cr.  716,  128 
Pac.  688. 

(1814)  Evidence  of  an  off«ise  different 
from  the  one  cbaifed  is  admissible  where 
both  are  so  closely  connected  as  to  form 
part  of  the  res  gestae. 

State  V.  Rule,  11  Okla.  Cr.  237,  144  Pac. 
807. 

9  201.   AcU  ind  itatementi  of  penon  Iii' 

jnred. 

(1906)  Where  in  a  trial  for  murder  it 
was  shown  that  deceased  was  shot  from  am- 
bush by  some  person  about  one  hundred 
■eventy-flve  yards  distant,  snd  shortly  after 


the  shooting  deceased  said  to  his  ibrother, 
who  was  present  at  the  shooting,  "Do  you 
know  who  did  this?"  and  the  brother  said, 
"Will  Regnler,"  and  the  deceased  re[dled, 
"Yes,  and  the  other  was  John  Labrier," 
the  conversation  was  inadmissible  as  res 
gestae. 

Regnler  v.  Territory,  15  Okla.  652,  82 
Pac.  608. 

(1008)  Statementa  made  by  d^mdant, 
which  constitute  a  part  of  the  res  gestae, 
are  as  admissible  In  his  favor  as  res  gestae 
statements  of  the  deceased  are  admissible 
against  the  defendant. 

Price  V.  State,  1  Okla.  Cr.  368,  88  Pac 
447. 

(1810)  Upon  a  trial  for  murder,  a  dec- 
laration made  by  the  deceased,  clearly  with- 
out premeditation  or  design,  not  more  than 
half  a  minute  after  the  shootlug,  upon  the 
spot  where  the  shooting  occurred,  and  which 
declaration  tended  to  explain  the  main  fact 
namely,  the  circomstaucea  of  the  shooting, 
is  properly  a  part  of  the  res  gestae,  and  Is 
admissible. 

Hawkins  v.  t'nlted  States.  3  Okla.  Cr. 
651.  108  Pac.  501. 

(1911)  Statements  of  the  deceased,  made 
prior  to  his  death  and  immediately  follow- 
ing the  shooting,  and  while  deceased  was 
still  lying  where  be  was  shot,  are  entitled 
to  be  admitted  as  part  of  the  res  gestae, 
especially  whoi  the  proof  shows  that  he 
realised  that  he  was  mortally  woonded. 
Offltt  T.  State,  5  Okla.  Cr.  48,  113  Pac 
654. 

(1813)  Where  it  appears,  in  a  prosecu- 
tion for  assault  to  commit  rape  upon  a  child 
of  tender  years,  that  immediately  atttr  the 
alleged  assault  she  was  crying  and  met  an 
older  sister  and  then  and  there  made  com- 
plaint, not  only  the  fact  that  such  comidaint 
was  made,  but  the  eomirialut  as  made,  is  nd- 
Diisslble  as  part  of  the  res  gestae. 

Boule  V.  State,  9  Okla.  Cr.  845,  131 
Pac  963,. 

On  a  trial  for  murder,  declarations  of  the 
deceased  made  under  such:  circumstances 
as  will  raise  the  reaHonable  preaunH>tl<m 
that  they  are  the  spontaneous  utterances 
of  thought  created  by  or  springing  out  of 
the  homicidal  act,  and  made  so  soon  there- 
after as  to  exclude  the  presumption  that 
th^  are  the  resnlt  of  premeditation  and 
design,  and  wltliout  knowledge  of  which 
the  principal  fact  mlglit  not  be  [uroperly 
understood,  are  admisslUe  as  part  of  the 

(1915)  Morehead  v.  State,  12  Okla.  Cr. 
62,  151  Pac.  1183;  (1920)  Palmer  v. 
State,  —  Okla.  Cr.  — ,  187  Pac.  502. 

S  202.   Acts  and  itatementa  of  third  par- 
sons. 

(1900)  In  a  prosecution  for  murder, 
where  defendant  jdeaded  that  the  killing, 
which  occurred  at  d^endant's  "cider  Jolut," 
was  in  self-defense,  testimony  of  a  witnoa 
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that  deceased  went  into  tbe  cider  joint  on 
witnees*  invitation,  to  get  a  drink,  was  ad- 
missible, both  as  part  of  the  res  gestae,  and 
as  toiding  to  show  that  deceased  did  not 
enter  as  an  aKreseor, 

Watklns  v.  United  States,  3  Ind.  Ter. 
281,  54  S.  W.  819. 

(1905)  A  statonent  made  hj  a  bystander 
during  an  altercation  reenlting  in  one  of  the 
parUea  klUiog  the  other,  giving  character 
to  an  act  of  the  accused  wlilch  la  a  proper 
subject  of  proof,  Is  admlsslUe  as  part .  of 
tbe  res  gestae. 

Baysinf^r  T.  Territory,  15  Okla  380,  82 
Pac.  728. 

(1910)  In  a  tvosecntion  for  assault  with 
Intent  to  kUl,  declaratlona  are  admissible 
as  part  of  the  res  xestae  as  to  what  was 
done  and  said  tbe  witness  and  a  de- 
fiendant  at  nn  littervlew  scmie  hours  b^ore 
the  shooting. 

Simpson  t.  State.  16  Okla.  Cr.  6S8.  186 
Pac.  lie. 

(1920)  Where  evidence,  alleged  to  have 
been  erroneously  admitted  over  the  objection 
and  exception  of  defendant,  is  clearly  a  part 
of  the  res  gestae,  and  it  Is  also  apparent 
from  the  record  tha  t  the  evidence  com- 
plained of  was  a  port  of  the  conversation 
which  took  place  in  the  presence  and  bear- 
ing of  defendant,  it  was  not  error  for  the 
trial  court  to  overrule  the  objection  of  de- 
fendant to  the  admission  of  such  evidence. 
Nan  T.  State,  —  Okla.  Cr.  — ,  Pac. 
692. 

(C)   OTHER  OFFENSES  AND  GHABAC- 
TEB  OP  ACCUSED. 

As  affacting  credibility  as  witness  In  his 
own  behalf  seei  Witnesses,  t  117. 

Threats  of  accused  deceased,  see  Homicide. 
I  92. 

S  203.  Other  offenses  as  evidence  of  offenso 
diarged  in  general. 

(1899)  On  trial  of  an  Indictment  for  lar- 
ceny, where  the  evidence  shows  that  the 
d^endant  had  formed  a  common  design 
with  another  to  commit  a  number  of  lar- 
ea>les  In  the  county,  and  It  was  Impossible 
to  follow  the  course  of  tbe  parties  In  the 
commission  of  the  off»ise  charged  in  the 
Indictment,  without  also  detailing  the  com- 
mission of  other  Independmt  offenses  of 
like  character,  such  testimony  Is  material 
and  competent  for  the  purpose  of  showing 
a  motive  and  Intent  of  the  commission  of  the 
crime  charged  in  the  indictment 

Beberstein  v.  Territory,  8  Okla.  407,  58 
Pac  041. 

(1899)  Where,  to  show  motive,  over  the 
objections  of  the  defendant,  tbe  prosecution 
was  permitted  to  prove,  on  trial  for  can?'- 
Ing  weapons,  that  the  prosecuting  witness 
was  a  tenant  on  the  defendant's  farm  and 
reaidliv  In  defendant's  honee:  that  on  the 
day  of  the  alleged  offense  the  d^endant 


procured  several  men.  and  went  with  them 
to  the  honse  in  which  witness  resided,  and, 
over  objection  of  witness  and  while  his  fam- 
ily were  within  the  house,  tore  It  down  and 
hauled  It  away  without  having  ever  broi^ht 
suit  for  poraefision,  thus  leaving  the  witness 
and  faml^  without  shelter;  held  that  the 
facta  thus  mraitloned  were  not  material  to 
the  issue,  and  were  such  as  would  t^d  to 
prejudice  the  minds  of  the  Jury  against  tbe 
defendant,  and  It  was  reversible  error  to 
admit  them. 

Walbnm  v.  Territory,  9  Okla.  23,  59 
Pac.  972. 

(1899)  It  is  material  error  to  admit  evi- 
dence of  other  misconduct  of  tbe  defendant 
over  his  objection  which  Is  not  pertinent  to 
the  issue  and  which  Is  calculated  to  Inflame 
tbe  minds  of  the  jury. 

Walbum  v.  Territory,  9  Okla.  23,  69 
Pac.  972. 

(1906)  In  a  trial  for  rape  any  evidence 
corroborating  the  comirialning  witneA.  or 
showing  an  assault,  and  the  manner  of  its 
commission  at  the  Ume  and  place  charged 
in  the  indictment,  is  admissible,  though  It 
show  an  assault  upon  another  person  at  the 
same  time. 

Harmon  v.  Territory,  15  Okla.  147,  79 
Pac.  765. 

(19^)  In  a  prosecution  for  rape,  similar 
acts  of  sexual  intercourse  occurring  after 
the  one  charged  in  tbe  indictment,  and  re- 
lied on  for  conviction,  should  not  be  con- 
sidered by  the  Jury  for  any  purpose, 

CecU  V.  Territory.  16  Okla.  197,  82  Pac. 
654. 

(1905)  Where  defendant  and  his  mother 
each  owned  cattle  which  they  kept  on  prem- 
ises where  they  resided,  on  a  prosecution 
for  the  larceny  of  a  calf,  it  was  error  to 
admit  evidence  that  one  other  than  prose- 
cutor had  claimed  certain  calves  found  on 
the  premises  and  that  defendant  had  had  an 
examination  charged  with  the  theft  of  such 
calves. 

Clampitt  V.  ITnited  States^  6  Ind.  Ter. 
92,  89  S.  W.  666. 

(1905)  Evidence  of  another  crime  com- 
mitted at  the  Siime  time  nnd  place  by 
parties  who  were  acting  together  in  a  com- 
mon purpose.  Is  admissible,  when  properly 
limited  in  Its  purposes  by  the  court. 

Harmon  v.  Territory,  15  Okla.  147,  79 
Pac.  765. 

(1907)  Where  two  bunches  of  hogs  were 
takm  from  the  same  range,  drlv^  to  mar- 
ket at  the  same  time  in  the  same  wagons 
by  defendant  and  his  cousin,  and  sold  to- 
gether to  the  same  man  at  the  same  time, 
evidence  of  the  stealing  of  a  portion  of  the 
hogs  at  a  different  tbne  was  admissible  in 
a  prosecution  for  larceny  of  the  others. 

Toung  V.  United  States,  7  Ind.  Ter.  78, 
103  S.  W.  771. 
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(1908)  Evidence  is  admlssiUe  that  tends 
directly  to  pro\'e  guilt,  thougb  It  may  also 
tend  to  prove  a  tllstinct  felony,  and  thas 
prejudice  accused. 

Vlckers  v.  United  States,  1  Okln.  Cr. 
452,  98  Pac.  467. 

(lOOS)  On  a  trial  for  riipe,  evidence  tliat 
defendant  had  committed  the  olTense  of 
burglary  or  larceny  or  both  Is  improperly 
admitted. 

Vickers  v.  United  States,  1  Okla.  Cr. 
452.  98  Pac.  467. 

(1909)  A  defendant  should  be  tried  on 
the  facts  of  the  particular  case  before  the 
court,  and  evidence  of  other  trials,  indict- 
ments, or  convictions  not  connected  with 
the  matter  then  <m  trial  should  not  be  re- 
ceived. 

Rea  V.  State,  3  Okla.  Or.  2ti9.  lOS  Puc. 
381. 

(1900)  Proof  of  offenses  t-ommitted  sub- 
seqnent  to  the  date  of  the  filing  of  the  in- 
formation and  prior  to  the  date  of  the  trial 
should  not  be  allowed,  and  should  not  be  in- 
cluded in  Inetructlons  given. 

Mitchell  V.  State,  2  Okla.  Cr.  442,  101 
Pac.  1100. 

(1910)  Evidence,  which  ia  relevant  to 
the  issue  by  tending  to  explain  or  rhara*-- 
terlze  the  act  In  question  on  a  criminal 
trial  is  not  ineomt'etent  or  inadmissible 
because  It  also  tends  to  prove  the  accused 
guilty  of  another  crime. 

Hunter  v.  State,  3  Okla.  Cr.  333,  107 
Pac.  444. 

(1911)  On  a  trial  for  statutory  rape, 
where  the  female  is  under  the  age  of  con- 
seat,  evidence  of  similar  prior  acta  of  sexual 
intercourse  within  the  year  preceding  the 
time  alleged  In  the  information  was  proi>- 
erly  admitted  for  the  purpose  of  showin? 
the  Intimate  relations  of  the  parties,  and 
as  corroborative  of  the  evidence  of  the  par- 
ticular act  relied  upon  for  conviction. 

Myers  v.  State.  6  Okla.  Cr.  389.  119  Pa<-. 
136. 

(1911)  Where  evidence  was  admitted  oC 
the  pregnancy  of  the  prosecntrix  and  th? 
defendant's  treatment  of  her  by  giving  her 
medicine,  and  his  abdnciion  of  her  for  the 
purpose  of  concealing  her  pregnancy.  It  wa^ 
not  error  to  permit  the  prosecution  to  intro- 
duce evidence  which  is  competent  and  rele- 
vant as  tending  to  establish  the  defendant's 
guilt  of  the  crime  charged,  because  it  also 
tends  to  estaMlsh  his  guilt  of  another  and 
different  offense. 

Myers  v.  State,  «  Okla.  Cr.  3S9.  lin 
Pac,  136. 

(1912)  The  fact  that  a  defendant  may 
have  been  prosecuted,  arrested,  or  Impris- 
oned for  an  offense  can  not  be  Introduced 
as  evldimce  against  him,  unless  such  prose- 
cution, arrest,  or  Imprisonment  are  In  some 


manner  connected  with  the  oflTense  for  which 
he  is  upon  trial. 

Hooper  T.  State,  7  Okla.  Cr.  43, 121  Pac. 
1087. 

(1912)  On  a  trial  where  an  information 
charges  the  illegal  sale  of  Intoxicating 
liquor,  and  the  evidence  shows  that  the  sale 
chatted  in  the  iufornuition  was  made  by  the 
wife  of  the  defendant  at  his  home.  It  is 
competent  to  Introduce  testimony  of  other 
sales  of  intoxicating  liquor  made  by  the 
wife  at  his  home,  and  that  large  quantities 
of  liquor  were  kept  at  the  home  of  the  de- 
fendant, for  the  purpose  of  enabling  the  Jury 
to  determine  whether  or  not  the  wife  was 
acting  for  defendant,  and  that  defendant 
was  concerned  in  the  particular  sale  for 
which  he  was  being  prosecuted,  and  that 
such  sale  constituted  n  part  of  a  plan  or 
system  of  the  defendant  for  the  sale  of 
liquor. 

Tucker  v.  State,  7  Okla.  Cr.  634,  125 
Pac.  1089. 

(1913)  Any  evidence  tending  to  show 
defendant's  guilt  is  admissible,  although  it 
also  tends  to  prove  a  separate  and  distinct 
crime. 

Miller  V.  State,  9  Okla.  Cr.  266,  131  Pac 
717. 

In  !i  prosecution  for  statutory  rape,  evi- 
dence is  admissible  of  sexual  acts  between 
the  prosecutrix  and  the  defendant  prior  to 
and  subsequent  to  the  one  charged  and  re- 
lied upon  fur  a  conviction,  as  Indicating  con- 
tinuonsness  of  the  illicit  relation. 

(1913)  Morris  v.  State,  9  Okla.  Cr.  241, 
131  Pac.  731;  (1914)  Flowerv  v.  State, 
10  Okla.  Cr.  494,  138  Pac.  1041. 

The  general  rule  that  proof  of  other  of- 
fenses is  inadmissible  unless  a  pert  of  the 
res  gestae  does  not  apply  to  ofTenses  involv- 
ing sexual  Intercourse ;  and  evidence  of 
other  acts  is  admissible  to  show  the  rela- 
tion and  familiarity  of  the  parties,  and  as 
tending  to  corroborate  the  testimony  of  the 
proset'utrlx  as  to  the  particular  act  relied 
on  for  conviction. 

(1913)  Morris  V.  State,  9  Okla.  Cr.  241, 

131  Pac.  731;  (1914)  Flowers  v.  State. 

10  Okla.  Cr.  494.  13S  Pac.  1041. 

(1913)  Evidence  Is  admissible  which 
tends  directly  to  prove  the  defendant  guilty 
of  the  otlense  chained,  although  It  may  also 
tend  to  prove  another  offense,  where  the  two 
offenses  are  to  be  linked  together  In  point 
of  time  or  clrcumfltances  that  one  can  not 
be  fully  shown  without  proving  the  other. 
Temi^  V.  State,  9  Okln.  Cr.  446. 132  Pac. 
383. 

(1913)  For  testimony  which  the  prose- 
tutlng  attorney  should  not  have  offered, 
and  which  the  trial  court  should  not  have 
permitted  to  be  introduced,  see  opinion. 

Dupree  v.  State,  10  Okla.  Or.  66.  134 
Pac.  S6. 
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(1914)  Evidoice  is  admissible,  in  tbe 
trial  of  a  criminal  cause,  which  tends 
dlrecUy  to  prove  the  guUt  of  the  accused, 
although  it  may  also  show,  or  tend  to  show, 
tbe  commiraiou  of  a  separate  and  distinct 
felon>*.  and  this  is  true  altbough  the  admis- 
sion of  such  tebtimony  may  arouse  resent- 
ment in  the  minds  of  the  jury  and  result  in 
a  greater  punlshmeut  than  would  ordinarily 
be  inflicted. 

Cross  V.  State,  11  Okla.  Cr.  117,  143 
Pac.  202. 

(1914)  On  the  trial  of  a  person  charged 
with  gaming,  the  county  attorney  has  no 
right  to  attempt  to  prove  that  the  person 
or  pmons  charged  were  engaged  In  the 
maintaining  of  a  idace  where  intoxicating 
Hauora  were  kept  and  sold,  or  that  any  one 
of  them  has  been  guilty  of  cormption  In 
office,  or  that  any  one  of  them  has  been 
advised  by  otbers  to  discontinue  a  lawful 
buslnem  and  engage  In  conducting  a  saloon, 
since  such  offend  are  foreign  to  tbe  issue 
and  should  be  prosecuted  by  separate  in- 
formation or  indictment,  If  the  facts  so 
warrant. 

Baldwin  t.  State,  11  Okla.  Cr.  22S,  144 
Pac.  634. 

(1914)  Evidence  tending  directly  to 
prove  defaidant's  guilt  is  not  Inadmissible 
becanse  it  tends  to  prove  him  guilty  of  an- 
other offense. 

State  T.  Kule.  11  Okla.  Cr.  237,  144  Pac. 
807. 

(1914)  In  a  prosecution  for  filing  a  false 
claim  and  obtaining  a  state  warrant  for 
the  amount  thereof.  It  was  held  that  evi- 
dence of  otber  instances  when  defoidant 
did  tbe  same  thing  was  admissible. 

State  T.  Rule,  11  Oktn.  Cr.  237,  144  Pac 
807. 

(1914)  E^'idence  of  otber  offenses,  though 
of  the  same  nature.  Is  not  ordinarily  ad- 
missible to  show  defendant's  guilt. 

State  T.  Rulc^  11  Okla.  Cr.  237,  144  Pac. 
807. 

Evidence  of  an  offense  other  than  the  one 
chatted  Is  admissible  only  when  it  tends  to 
prove  the  offense  charged.  To  be  competent 
and  admissible,  it  must  have  some  logical 
connection  with  the  offense  chained. 

(1914)  Koontz  V.  State,  10  Okla.  Cr.  553, 
139  Pac.  842;  (1918)  Smith  v.  State, 
14  Okla.  Cr.  348.  171  Pac.  341 ;  (1920) 
Emerson  v.  State,  —  Okla.  Cr.  — ,  103 
Pac.  743. 

(1915)  The  general  rule  is  that,  when  a 
defendant  is  put  upon  trial  for  an  offense, 
be  is  to  be  convicted.  If  at  all,  by  evidence, 
which  shows  that  he  Is  guilty  of  that  of- 
fense, and  proof  of  his  ^uilt  of  other  of- 
fenses is  incompetent  and  inadmissible,  ex- 
cept for  tbe  purpose  of  ahowjng  intent, 
motive,  or  guilty  knowledge. 

Appleby  V.  State,  11  Okl«.  Cr.  284,  146 
Pac.  22& 


(1916)  Tbe  evidence  in  a  prosecution  for 
the  theft  of  bogs  coualdu^,  and  held  sat- 
ficient  to  support  a  conviction,  and  that  no 
reversible  error  was  committed  on  the  trial. 

Linn  V.  State,  12  Okla.  Cr.  Ill,  1S2  Pac. 
33fi. 

(lOlG)  It  Is  error  prejudkliil  to  the 
rights  of  the  person  on  trial  for  the  court 
to  permit  evidence  of  the  general  reputation 
of  such  person  for  tbe  commission  of  tbe 
same  or  similar  crimes  to  tbe  one  charged. 
The  law  Is  that  the  prisoner  at  the  bar 
can  be  tried  ouly  for  the  crime  charged 
gainst  him,  and  not  upon  his  reputation 
for  having  committed  other  crimes. 

C!antrell  v.  State,  12  Okla.  Cr.  534,  169 
Pac.  1092. 

(1917)  In  a  prosecution  fbr  statutory 
rape,  evidence  of  acts  of  sexual  Intercourse 
between  the  prosecutrix  and  the  defendant 
occurring  subsequent  and  related  In  time  to 
the  act  upon  which  tlie  prosecution  Is  based, 
is  admissible  to  show  tbe  intimate  relation 
and  familiarity  of  the  parties  and  as  cor- 
roborative of  the  ultimate  fact  sought  to  be 
proved. 

Penn  v.  State,  13  Okla.  Cr.  367,  164 
Pac.  962. 

(1917)  The  general  niie  is  that  when  a 
defendant  is  put  upon  trial,  for  one  offense, 
he  is  to  be  convicted,  if  at  all,  by  evidence 
which  shows  that  he  is  guilty  of  that  offense 
alone. 

Miller  V.  State,  13  Okla.  Cr.  176,  163 
Pac.  181. 

(1917)  Generally  speakhig,  evidence  of 
other  crimes  is  competent  to  prove  the  spe- 
ciflc  crime  charged  when  It  tends  to  estab- 
lish: First,  motive;  second.  Intent;  third, 
the  absence  of  mistake  or  accident;  fourth, 
a  common  scheme  or  plan  embracing  the 
commission  of  two  or  more  crimes  so  related 
to  each  other  that  proof  of  one  tends  to 
establish  the  other;  fifth,  the  Itlentl^  Of  the 
person  chatted  with  tbe  commission  of  the 
crime  on  trial. 

Miller  v.  State,  13  Okla.  Cr.  178,  183 
Pac.  131. 

(1917)  Evidence  of  another  separate  and 
distinct  robbery,  committed  the  preceding 
night,  by  the  defendant  upon  another  per- 
son, in  the  same  neighborhood.  In  much  the 
same  way,  is  not  admissible  In  evidence 
against  one  who  Is  being  tried  for  robbing 
a  pedestrian  on  the  street  in  a  city  by 
rwlnting  a  pistol  at  him.  Such  Is  not  an 
exception  to  the  rule,  that  evidence  of  mat- 
tera  otber  than  those  charged  in  the  infor- 
mation are  admissible.  It  is  only  when  the 
festimony  as  to  the  separate  offense  will 
have  some  tendency  to  prove  tbe  offense 
chained  in  the  Infomiatlon  that  It  is  ad- 
missible. It  must  therefore,  have  some 
logical  connection  with  the  offense  charged. 
Miller  V.  State,  13  Okla.  Cr.  176,  163 
Pac.  131. 
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(1917)  Upon  the  trlnl  of  a  penon  charged 
with  larceny  of  domestic  animals,  It  Is  com- 
petmt  for  the  state  to  prove  all  the  facts 
and  dnnimstances  In  connection  with  the 
theft  and  which  are  calculated  to  shed  llsbt 
upon  the  truth  of  the  matter  in  controveniy, 
even  though  such  facts  may  disclose  the 
commisBlon  of  other  crimes;  however  this 
rule  does  not  iKrmlt  the  Indiscriminate  proof 
of  other  crimes,  but  is  confined  to  the  proof 
of  such  facts  as  may  be  pertinent  to  the 
Issue,  or  are  directly  connected  therewith. 

Tudor  V.  State,  14  Okla.  Cf.  67,  167 
Pac.  341. 

(1918)  Where  the  trial  court  requires  the 
state  to  elect  to  rely  for  conviction  upon  a 
certain  specific  act  of  Intercourse  between 
prosecutrix  and  defendant  committed  some 
two  years  prior  to  the  commencement  of 
the  action,  evidence  of  otber  arts  of  illicit 
Intercourse  between  said  parties,  continuing 
from  said  act  up  until  a  short  time  prior  to 
the  commencement  of  the  prosecution,  is  com- 
petent to  show  the  intimate  relation  and 
fomiliarlty  between  the  piirtles,  and  as  cor- 
roborative of  the  ultimate  fact  sought  to  be 
proved. 

Taylor  v.  State,  14  Okla.  Gr.  400,  171 
Pac.  789. 

(1018)    Record  examined,  and  held  ad- 
mission of  evidence  of  offenses  other  than 
that  chafed  was  erroneous  and  prejudicial. 
Perales  v.  State,  14  Okla.  Cr.  601,  174 
Pac.  1100. 

(1919)  In  a  prosecution  for  unlawful  in- 
troduction of  liquor  into  a  state,  evidoice  is 
Inadmissible  of  another  attempted  introduc- 
tion of  llquur  by  the  same  defendant  on  titie 
same  night 

Ford  T.  United  States,  2S8  Fed.  552. 

(1919)  Evidence  admitted  showmg  dis- 
crepancies In  the  hooks  of  the  railway  com- 
pany kept  by  the  defendant  is  competent 
where  the  proof  of  the  embezzlement 
charged  is  so  closely  linked  with  the  evi- 
dence of  the  fblse  eitries  in  the  books  that 
proof  of  one  is  largely  dependent  uiran  proof 
of  the  other. 

Winston  V.  State.  16  Okla.  Cr.  04S,  18B 
Pac  832. 

(1919)  Where  the  defendant,  the  cashier 
of  a  railway  company,  Is  charged  with  em- 
bezzling a  speclflc  sum  of  money  on  a  cer- 
tain day,  evidence  tending  to  show  that  be, 
on  numerous  dates  for  about  two  mouths 
immediately  preceding  the  date  of  the  al- 
leged embezzlement  upon  which  a  conviction 
was  bad  regularly  took  other  similar  money 
from  the  railway  company  which  had  come 
into  his  hands  as  easier,  was  properly  ad- 
mitted as  tending  to  show  a  system  and 
regularity  of  embezzlemmt  by  the  defend- 
ant from  day  to  day,  and  as  also  tending 
to  connect  defendant  with  the  commission 
of  the  offense  charged. 

Winston  V.  State,  16  Okla.  Or.  648,  185 
Pac  832. 


(1020)  Where  inoompetrait,  irr61«vant 
and  Immatwlal  evidence  is  admitted  over 
proper  objection  and  exception  of  defend- 
ant's counsel,  and  imjKroper  remarks  are 
made  by  the  county  attorney  deorly  outside 
the  record,  and  are  properly  excepted  to. 
and  It  is  apparent  to  the  Criminal  Court  of 
Appeals  upon  an  examination  of  the  entire 
record  that  such  errors  probably  resulted  in 
a  mlscarrliige  of  Justice,  and  were  prejudi- 
cial to  the  substantial  rights  of  the  de- 
fendant, the  Judgrarait  of  conviction  will  be 

Ewlng  V.  State.  —  Okla.  Cr.  — .  190 
Pac  274. 

( 1920)  In  a  prosecution  for  larceny, 
where  the  defendant's  possession  of  prop- 
erty, charged  to  have  been  rtolen.  is  at- 
tempted to  be  accounted  for,  it  Is  competent 
to  show  the  defendant's  contemporaneous 
possession  of  other  stolen  property. 

Cheeves  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  728. 

(1921)  Evidence  material  to  the  Issues, 
and  tending  to  shed  light  on  tbe  guUt  of  de- 
fendants, Is  not  rendered  incompetent  be- 
cause it  may.  Incidentally  involve  defendanta 
In  the  commission  of  a  distinct  offense. 

McLaughlin  v.  State,  —  Okla.  Cr.  — , 
197  Pac  717. 

S  204.  Acts  showing  knowledge. 

(1907)  In  a  prosecution  fur  receiving 
stolen  goods,  evidence  that  defUidant  re- 
ceived otber  stolen  property  from  the  same 
thief  concerned  in  the  delivery  in  the  offense 
charged,  twelve  days  subsequent  to  tbe  time 
of  the  alleged  offense,  was  admissible  to 
show'  guilty  knowledge  or  intent 

Juries  V.  United  States,  7  Ind.  Ter.  47, 
103  S.  W.  761. 

{  205.  Acts  showing  intent  or  malice  or  mo- 
tive. 

(1890)  While  as  a  general  rule  In  a 
criminal  case  it  is  error  to  admit  evidence 
tending  to  show  that  defendant  committed 
another  crime,  such  evidence  Is  competent 
where  it  tends  to  iffove  the  intent  or  motive 
of  defendant  in  the  commission  of  the  act. 
Bebersteln  v.  Territory,  8  Okla.  467,  68 
Pac  641. 

(1904)  111  treatment  and  previous  as- 
saults are  admissible  to  prove  motive  in 
case  of  homicide. 

Wells  V.  Territory,  14  Okla.  436,  78  Pac. 
124. 

(1910)  Upon  the  subject  of  motive  or 
Intent,  otber  transactions  tending  to  prove 
its  criminal  existence,  even  though  they  may 
involve  other  offenses,  may  be  given  in  evi- 
dence against  the  def^daut,  but  such  evi- 
dence must  be  80  limited  and  restricted  as 
to  leave  the  Jury  only  at  liberty  to  use  It  to 
discover  the  motive  or  Intent  actuating  the 
accused  In  tbe  act  for  which  he  is  on  trlaL 
Smith  V.  State,  3  Okla.  Cr.  629, 108  Pac 
41& 
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(1910)  In  a  prosecution  for  hartng  In 
poeseaslOD  prohibited  liquoi-  wltb  Intent  to 
sell  the  sam^  evidence  of  unlawful  gales 
previously  made  by  ttae  defendant  is  com- 
petent as  a  circumstance  tending  to  show 
the  Intent  to  selt 

HIU  T.  State.  3  Okla.  Cr.  «K6,  10!>  Pac. 
291, 

(1910)  In  a  prosecution  for  liuvlug  In 
poaseseion  prohibited  liquor  with  intent  to 
sell  the  same,  evidence  of  prior  sales  made 
by  the  defendant  by  lenring  a  bottle  of 
liquor  on  a  table  for  the  purchaser,  which 
the  la  tter  takes,  himself  depositing  and 
leaving  on  the  table  the  purchase  price  there- 
of, is  competent  as  bearing  upon  the  ques- 
tion of  the  defendaut'd  intent  to  sell  the 
liquor  in  possession;  and  in  such  case  an 
Instruction  to  the  Jury  as  to  what  consti- 
tutes a  sale  made  by  trick,  artifice,  or  sub- 
terfuge is  not  improper. 

Hill  T.  State,  3  Okla.  Cr.  6S6.  109  Pac. 
291. 

Any  fact  Is  admissible  In  evidence  whlcl/ 
tends  to  shed  light  upon  the  Intention  of  a 
de^dant  In  tbe  commission  of  an  act  for 
wbich  he  is  upon  trial,  even  though  it  may 
prove  a  separate  and  ind^mlent  crime. 

(1910)  WlUiams  t.  8t;ite.  4  Okla.  Or.  523, 
114  Pac.  1114;  (1912)  Hampton  v. 
State,  7  Okla.  Cr.  291,  123  Pac.  571. 

(1913)  Where  a  defendant  is  on  trial  for 
a  spedflc  oiTense.  evidence  of  unrelated  of- 
fenses Is  not  admissible,  unless  relevant  to 
the  Issue  and  tending  to  show  motive  or 
intent;  and  an  unlawful  intent  is  not  an 
ingredient  of  the  offense  of  unlawfully  con- 
veying Intoxicating  liquors. 

Proctor  V.  State,  8  Okla.  Cr.  587,  129 
Pac.  77. 

(1915)  Evidence  of  other  offenses  similar 
to  that  charged  Is  admissible,  where  it  tends 
to  prove  some  element  of  the  one  charged 
or  Intent  to  conunit  same. 

State  V.  Rule.  11  Okla.  Cr.  2fM,  144  Pnc. 
807. 

(1915)  Testimony  which  tends  to  estab- 
lish Intent  or  malice  upon  the  part  of  a 
defendant,  or  which  tends  to  Identify  him 
as  the  person  who  coumiitted  the  crime  for 
which  he  is  on  trial  or  which  is  a  part  of 
the  res  gestae.  Is  admissible  in  evidence 
when  of  substantive  value,  even  though  such 
testimony  may  disclose  the  commission  of 
other  seiHirate  and  distinct  offenses. 

Dykes  v.  State,  11  Okla.  Cr.  602,  150 
Pac.  84. 

(1910)  In  a  prosecution  for  having  In 
poasesslon  prohibited  liquor  with  Intent  to 
sell  the  same  evidence  of  the  conviction  ot 
def«idant  for  previous  sales  is  competent  as 
a  drcumstance  tending  to  show  the  Intent 
to  selL 

Levy  T.  States  12  Okla.  Cr  441,  158  Pac. 
28S. 


(1017)  Evidence  of  the  forgery  of  an- 
other deed  by  the  accused  in  connection  with 
his  codefendants  is  admissible  when  it  tends 
to  prove  some  element  of  the  one  charged, 
as  when  it  shows  or  tends  to  show  guilty 
knowledge  or  Intent  in  the  commission  of 
the  offense  charged;  also  when  it  tends  to 
establish  a  single  scheme  or  i^an  embrac- 
ing the  commission  of  two  tdmllar  offenses 
so  related  to  each  other  that  proof  of  one 
tends  to  connect  the  defendant  with  the 
commission  of  the  other. 

Montgomery  v.  State,  13  Okla.  Cr, 
166  Pac.  446. 

(1910)  Where  the  question  of  the  forg- 
ing of  a  reieu»e  of  a  mortgage  upon  real 
estate  to  secure  an  Indebtedness  is  being 
tried.  It  is  not  error  for  the  court  to  admit 
in  evidence  forged  deeds  to  the  same  land 
described  in  such  forged  release  when  such 
forged  deeds  place  tiie  title  of  said  lands 
described  In  said  forged  release  In  a  co- 
defendant,  as  such  deeds  tend  to  show  a 
motive  for  the  execution  of  said  forged  re- 
lease. 

Arnold  v.  State,  15  Okla.  Cr.  619.  178 
Pac.  807. 

(lOiO)  Evidence  of  offenses  of  similar 
nature  committed  by  an  accused,  other  tlian 
the  specilie  offense  for  which  he  Is  l>eing 
tried,  may  be  properly  admitted  in  evidence 
to  show  the  Intent  of  the  accused,  notwith- 
standing such  evidence  tends  to  prove  ac- 
cused guilty  of  other  and  distinct  offenses; 
the  field  of  operation  of  such  evidence  to  be 
confined  by  the  histructlons  of  the  court  to 
the  Jury  alone  to  establish  intent  or  some 
element  of  the  offense  charged, 

Hemdon  v.  State,  16  Okla.  Cr.  680,  185 
Pac.  701. 

(1^0)  Evidence  of  the  commission  of 
similar  offenses  at  about  the  same  time  as 
the  commission  of  the  offense  charged  In 
the  indictment  may  be  received  to  prove 
unlawful  Intent,  but  such  evidence  must  be 
plain,  clear  and  conclusive  to  be  admissible. 
Paris  V.  United  States,  260  Fed.  529. 

(1921)  In  a  prosecution  for  assault  with 
intent  to  rape,  former  acts  of  defendant  of 
the  kind  committed  on  the  prosecutrix  tire 
relevant  on  the  issue  of  intent,  but  such 
occurrences  must  be  closely  related  in  point 
of  time  to  that  uiwn  which  tbe  prosecution 
is  based  in  ortler  to  avoid  tbe  objection  that 
defendant  liiis  been  unfairly  surprised. 

Dunscoml>e  v.  State,  —  Okla.  Cr.  — ,  1!)7 
Pac.  1073. 

S  206.  Acu  part  of  series  diowing  tfMmt  or 
habiL 

See  S205. 

Montgomery  v.  State.  13  Okla.  Cr.  652. 
166  Pac.  446. 

See  S203. 

Winston  V.  State,  16  Okla.  Cr.  048,  185 
Pac.  882. 
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(1911)  Where  the  state  charges  aud  re- 1 
lies  upon  a  particular  sale  to  constitute  a 
violation  of  the  [d^ibition  l.iw,  It  Is  error 
for  the  court  to  permit  pro«)f  of  other  sales, 
and  to  Instruct  the  jury  that  the  »iuie  van 
admitted  for  the  iiuriH)se  of  showins  whether 
or  not  the  defeiidiuit  sold  the  Intoxit-auts  to 
the  partlcuhir  iJer»ou  iiauie4l  in  the  informa- 
tion. 

Smith  V.  Stiite.  5  Okia.  Cr.  (f7,  113  Pac. 
2(^1. 

<]i»15)  EvideiKv  of  an  offense  other  than 
the  one  charged  la  competent  where  it  estab- 
lishes a  systematic  scheme  embracluK  the 
commiaslon  of  two  or  more  offensea,  so  re- 
lated that  the  proof  of  one  tends  to  estab- 
lisli  the  other. 

State  V.  Rule,  11  Okln.  Cr.        144  Pac. 
SOT. 

(1917)  On  a  trhil  for  unlnwfully  sellinp 
intoxicating  liquor,  evidence  that  the  de- 
fendant on  the  same  day,  at  the  same  plaee, 
made  sales  other  than  the  one  chur};ed,  to 
the  same  party,  is  admissible  as  tending  to 
connect  the  defendant  with  the  commission 
of  the  offense  charged. 

Keith  V.  State.  13  Okhi.  <Y.  1,  102  Pac. 
230. 

(1917)  In  a  prosecution  for  incest  com- 
mitted with  the  defendant's  dnujthter,  evi- 
dence of  previous  acts  of  interconrpe  upon 
whieh  the  prosecution  was  barred  by  limita- 
tion is  admissible  iis  showing  a  habitual 
course  of  conduct. 

WUliams  V.  State,  14  Okla.  Cr.  lift,  109 
Pac.  655. 

(1910)  The  record  In  tills  case  carefully 
examined,  and  the  evidence  found  sufflclent 
to  sustain  the  verdict  rendered,  and  that  no 
reversible  error  was  committed  in  the  trial 
of  the  cpse. 

Buody  V.  State,  16  Okln.  Cr.  4S1,  184 
Pac.  795. 

S  207.   Proof  and  effect  of  other  offenscB. 

See  1205. 

Stockyards  i.«an  Co.  v.  >;i<'hol8,  2t5<)  l''e<l. 
393. 

(1921)  It  is  manifestly  unfair  to  de- 
fendant to  permit  such  evidence  to  be  in- 
troduced in  rebuttal  where  the  nearest  of 
such  alleged  separate  and  distinct  acts  of 
immoral  conduct  with  other  feniiiles  oc- 
curred in  iMJlnt  of  time  nine  months  prior  to 
the  commission  of  the  alleged  offense,  and 
under  circumstances  wholly  dissimilar. 

Dunscombe  v   State,  —  Okla.  Cr.  — , 
197  Pac.  1073. 

S  208.  Character  or  repntation  of  aeeiued. 

§  209.   As  evidence  of  oSenae  ehaifed  !■ 

general. 

(1912)  Where  the  character  or  rejmta- 
tlon  of  the  accusetl  is  m>t  an  element  of  the 
crime  charged,  the  prosecution  can  not  put 
it  In  issue  by  offering  evidence  of  his  bad 
character,  unless  the  defendant  first  offers 
evidence  of  his  good  clwracter,  and  the 


1  prosecution  may  then  rebut  tt  by  evidence 
of  bad  character. 

Porter  v.  State,  S  Okla.  Cr.  64,  126  Psc. 

699. 

(19i;J)  As  a  general  rule,  evidence  as  to 
the  bad  character  of  a  defendant  is  not  ad- 
missible unless  he  first  offers  evidence  as  to 
his  good  character;  but  this  rule  does  not 
apply  to  cases  in  which  character  is  an  ele- 
ment of  the  offense  upon  trial. 

Kdmons  v.  State.  9  Okla.  Cr.  603,  132 
Pac.  023. 

(1913)  Where  the  character  or  repnta- 
tion of  a  defendant  Is  not  an  element  of  the 
offense  for  which  he  is  upon  trial,  and  the 
defendant  does  not  take  the  stand  as  a  wit- 
ness in  his  own  behalf.  It  is  error  for  the 
state  to  offer  evidence  of  his  bad  character. 
Wiikerson  v.  State,  0  Okia.  Cr.  062,  132 
Pac.  1120. 

The  state  can  not  attack  the  character  of 
II  defendant,  unless  he  puts  that  In  issue  by 
introducing  evidence  of  his  good  character. 
(1914)  Kirk  V.  State,  11  Okla.  Cr.  203, 
145  Pac.  307;  (1916)  Upton  T.  States 
12  Okla.  Cr.  593.  160  Pac.  1134. 

(1915)  The  state  can  not  prove  the  bad 
character  of  a  defendant  until  he  has  put 
his  character  in  issue. 

Sims  v.  Stiite,  11  Okla.  Cr.  382,  146  Pac. 
914. 

(1915)  In  the  trial  of  a  nominal  case  the 
issue  is  singular,  aud  Is  based  upon  the 
question.  Did  the  accused  commit  the  crime 
charged?  and  not  npon  the  question.  Has 
the  accused  a  reputation  of  having  commit- 
ted the  crime  charged,  or  some  similar 
crime? 

Sims  V.  State,  11  Okla.  Or.  382,  146  Pac. 
914. 

(191S)  The  character  of  accused  is  not 
an  Issue  in  the  prosecution,  unless  defendant 
chooses  to  mnke  It  so  by  attempting  to 
prove  his  good  character. 

(Jreer  v.  United  States,  245  U.  S.  5.W, 
62  I^  ed..  469,  38  Sup.  Ct.  209. 

§  210.   Good  character  u  evidenoe  for  de> 

fense. 

(IJKHJ)  In  II  criminal  prosecution,  it  Is 
not  error  for  the  court  to  Instruct  the  jury 
that  previous  good  character  of  the  accused, 
"if  proved,"  Is  entitled  to  wei^t  In  con- 
sidering his  innocence. 

Tucker  v.  Territory,  17  Okla.  56,  87 
Pac.  307. 

(1909)    On  the  trial  of  one  accused  of  a 
crime,  he  may  offer  evidence  to  show  that 
his  character  is  such  as  to  make  it  unlikely 
that  he  would  be  guilty  of  the  crime  chained. 
Dicklnsr.n  v.  .State,  3  Okln.  Cr.  l.M,  MM 
Pac.  023. 

(1900)  On  the  trial  of  a  cashier  of  a 
national  bank  for  making  a  false  entry  In 
a  reiwrt,  It  was  held  not  error  to  exclude 
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testimony  »s  to  the  i-epresentntion  of  the' 
fssbier  for  moralitj'  niKl  aobriet.v.  iiltlioush 
testimony  waa  adadtted  as  to  M»  reputa- 
tlOD  for  tnitMnlneas  aad  bouesty. 

Hanier  v,  Vnited  States.  170  Fed.  383. 

(1J>12)  Where  a  defendimt  is  on  trinl 
cbunced  with  violatiiyt  the  iirohibitor>- 
liquor  law,  It  is  error  for  the  trial  conrt  to 
r^ae  to  allow  the  defendant  to  prove  his 
general  reputation  in  the  comnmnlty  In 
which  he  rexidea  as  to  belnp  a  la\r-abldlii;j 
rlticen,  and  that  the  defendant  did  not  have 
the  reputation  of  being  a  whisky  peddler,  or 
a  pen»on  engaged  in  the  biwlne'^s  of  violat- 
ing the  prohibitory  liquor  law. 

Friel  v.  State,  «  Okla.  Cr.  5;t2,  111)  Pin-. 
1124. 

(Iftl.'i)  Gihm\  fliii nifter  of  a  deffmliiitt  ns 
to  the  iaaue  ehiirged  is  jilwnys  athuisHible 
aad  Is  material  In  the  trial  of  a  oriuiiiiiil 
CBso,  not  only  as  a  iniitter  of  rtofpiisD,  Imt 
also  as  a  matter  of  luitlgntlon. 

(iUbert  V.  State,  8  Okla.  Cr.  543,  12^ 
Vac.  1100. 

(1918)  A  defendnirt  lu  a  t-rlniimil  action 
is  presuinetl  to  be  ininK-cnt  until  tbe  coti- 
trarj-  Is  prove<I.  imd,  wlien  the  jiroof  tends 
to  overthrow  tbifi,  presuiuptiou  and  to  fix 
upon  such  (iofeiuliint  tlie  presumption  ot 
guilt,  he  is  iiermltted  to  snpjurt  the  originiil 
preauniption  of  Innocence  by  proof  of  jrooil 
character:  and  such  good  character,  when 
proved,  is  a  circumstance  tending  In  a 
greater  or  leaser  degree  to  establish  his  inno- 
cence, It  tielng  of  value,  not  only  In  doubtful 
cases,  but  also  when  the  testlnwny  tends 
stroi^y  to  establish  the  gnilt  of  the  de^ 
fetidant.  And  when  proved,  it  is  a  fact  in 
the  case,  and  It  1.^  not  to  be  jrat  aside  by 
the  JuiT  in  order  to  ascertain  if  the  other 
facts  and  circumstances  considered  In  them- 
selves do  not  establish  the  defendant's  guilt 
beyond  a  reasonable  doubt;  but  such  gooil 
character,  If  proved,  should  be  consldero  I 
by  the  jury  In  connection  with  all  the  other 
testimony  in  the  case,  and  the  jury  shouM 
acquit  If  the  evidence  of  good  charactei". 
alone  or  with  the  other  evidence,  creiites  a 
reasonable  doubt  as  tO;  the  defendant's  guUf, 
Davidson  v.  State.  13  Okla.  Cr.  85.  17) 
Pac.  120. 

{211.   Rebuttal  of  evidence  of  good  char* 

acter. 

(1014)  Where  an  accuse<l  puts  his  reiaitji- 
ticm  as  a  law-abiding  citizen  in  issue,  th? 
state  is  entitled  to  show^  that  he  has  pnld 
tbe  special  revenue  tax  for  the  pur|>ose  of 
rebutting  tbe  presuiuptiou  that  sneh  iierson 
is  a  law-abiding  dtiseu  of  unimpeachable 
character. 

Montgomery  v.  State,  11  Okla.  Cr.  41'*. 
142  Pac.  1048. 

§212.   General  rapnution. 

(1907)  On  a  prosecution  of  a  hank  of- 
ficer for  makii^  a  false  entry  In  a  report 


of  the  bank's  condition,  evidence  of  his  gen- 
end  reputation  as  to  morality  and  sobriety 
Is  Immaterial. 

Harper  v.  T'nlted  States,  7  Ind.  Ter.  437, 
](>4  S.  AV.  673. 

(l!>n)  Wliere  a  witness  liad  testified  to 
the  b<mhI  reputation  of  the  defendant  as  a 
law-alifdini:  i-lti^cn.  it  was  Immaterial  that 
the  witness  was  further  asked  whether  If 
tlicre  was  anything  derogatory  of  defend- 
ant's elm  meter,  witness  would  likely  have 
heard  it. 

Simpson  v.  United  Stiitcs,  184  Fed.  817. 

(1!)21)  Where  an  affidavit  of  a  witness  is 
filed  after  the  trial  In  suppoit  of  a  motion 
for  n  new  trinl.  In  which  the  affiant  states 
that  the  testimony  given  by  him  at  the  trial 
WHK  false  and  untrue;  and  where  the  record 
of  his  testimony  and  that  of  others  given  at 
the  trial  ciists  a  doubt  on  tlie  verity  of  such 
testimony ;  and  where  the  record  discloses 
that  such  testimony  may  have  been  given 
under  duress  or  undue  influence — affidavits 
of  this  character  may  be  considered  in  de- 
ciding a  motion  for  a  new  trial,  along  with 
all  the  other  facts  and  ctrcumstancea  In  the 
case.  But  in  no  case  should  the  verdict 
he  disturbed  where  the  question  hinges  en- 
tirely on  an  ex  parte  affidavit  of  this  char^ 
acter. 

Yo<ler  v.  State,  —  Okla.  Cr.  — ,  197  Pac. 
848. 

S  213.   Weight  and  eifect  of  evidence. 

(1004)  Proof  of  good  character  la  com- 
petent to  show  that  defendant  would  not  l>e 
likely  to  commit  the  crime,  and  may  In  many 
cases  be  sufficient  to  create  a  reasouaUe 
doubt,  but  can  only  be  centered  in  con- 
nection with  all  the  other  evid«ice  at,  the 
trial,  and.  If  after  considering  such  evidence, 
the  Jury  entertain  no  reasonable  doubt,  they 
should  convict 

Wells  v.  Tterritory,  14  Okla.  436,  78  Pac. 
124. 

(IJil!))  Kvldenee  of  previous  go<id  char- 
acter may  generate  a  doubt  of  guilt,  where 
without  such  evidence  no  such  doubt  would 
exist,  and  may  also  ur>ou  conviction  tend  to 
lessen  the  pnnishment  awarded;  but,  where 
there  is  l^al  evidence  taken  together  with 
such  good  character  showing  tbe  guilt  of 
a  defendant  beyond  a  reasonable  doubt,  such 
previous  good  character  cnn  not  legally  work 
out  iiu  acquittal. 

Ernst  v.  State,  10  Okla.  Cr.  507,  ISi 
Pac.  793. 

(1021)  The  previous  good  character  of  a 
defendant  may  properly  be  considered  by  the 
jury  In  mitigation  of  the  punishment,  and  a 
requested  Instruction  to  that  effect  should 
have  been  given. 

Williams  V.  State,  —  Okla.  Cr.  — ,  199 
I  Pac.  400. 
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(D)  MATEKIALITY  AMD  COMPETENCY 
IN  GENERAL. 

S  214.  Importance  of  eeruinty  «f  endmec. 

(1912)  Testlniuuy  offered  by  accnsed  in 
a  prosecution  for  bomicide  held  nnreiisonable 
and  Incredible,  antUorizing  its  rejection  by 
the  Jury. 

Byars  v.  State,  T  Okla.  Cr.  650,  120  Pac. 
252. 

{  215.   Competency  in  generaL 

(1908)  In  11  iJi-osecution  for  rape,  testi- 
mony tliiit  the  (lefeudant  was  seen  at  a  place 
about  n  mile  distant  from  the  «eene  of  the 
crime  at  noon  of  the  day  the  crime  wiis  com- 
mitted, and  that  witness's  house  at  the 
place  where  defendant  was  seen  was  robhed 
the  s)ime  day  of  a  Winchester  ritle.  which 
defendant  was  alleged  to  have  hHd  at  the 
time  of  the  rai*.  is  admissible  for  the  pur- 
pose of  identitication  and  to  show  that  de- 
fendant was  near  the  place  Of  the  crime  at 
the  alleged  time. 

Vickers  v.  United  States,  1  Okla.  Or. 
452,  98  Pac.  467. 

(1016)  The  mailing  of  letters  may  be 
^own  by  evidence  of  the  custom  and  course 
of  men's  [wlTate  offices  and  business. 

Watllugton  V.  United  ijtiites,  233  Fed. 
247. 

1 216.  Ezperimentt. 

(1911)  When  evidence  of  exj)erinient8  is 
sought  to  he  introduced,  it  must  be  shown 
that  the  experiments  were  made  under  like 
conditions,  on  like  material,  with  similar 
apparatus  and  under  similar  circumstances, 
fairly  and  honestly  made,  and  they  must  be 
testlfled  to  by  competent  persons  having  ex- 
pert knowledge  thereof. 

Gibbons  v.  State,  6  Okla.  Cr.  212,  115 
Pac.  129. 

(1911)  Proof  of  experiments  mnde  with 
firearms  upon  certain  material  for  the  pur 
pose  of  shedding  light  on  the  effect  of  a  rifle 
shot  from  a  specifie  kind  of  rifle  on  a  iirpe- 
ciflc  kind  of  material.  In  order  to  be  ad- 
missible must  be  made  upon  the  same  kind 
of  material,  in  the  same  condition,  hy  a 
competent  person,  and  fairly  and  honestly 
conducted. 

Gibbons  v.  State,  5  Okla.  Cr.  212,  115 
Pac.  129. 

(1911)  When  evidence  of  experiments  Is 
offered,  it  should  be  admitted  only  when  it 
is  clear  to  the  court  that  tlie  Jury  will  be 
enlightened  and  not  confused. 

Gibbons  v.  State,  5  Okla.  Cr.  212,  115 
Pac.  129. 

(1920)  Evidence  of  ex()erinients  made 
out  of  court,  and  not  In  the  presence  of  the 
Jnry.  is  admissible  upon  the  same  principle 
that  the  experiments  themselves  may  be 
conducted  in  the  Jury's  presence. 

Irby  V,  Stnte,  —  Okla.  Cr.  — -,  197  Pac. 
C26. 


(1920)  If  the  evidence  shows  that  the 
experiments  were  made  under  circumstances 
approximately  similar  to  those  which  sur- 
rounded the  orislnal  transaction,  and  such 
experiments  would  serve  to  shed  any  light 
upon  that  transaction,  it  would  be  admis- 
sible, although  such  experimoita  might  not 
have  been  made  under  exactly  simUur  con- 
ditions as  attended  the  ordinal  transaction. 
The  results  of  such  experiments  are  not  con- 
clusive, but  are  mere  dt^cumstances  to  be 
considered  with  the  other  evidence  in  the 
case,  and  are  to  be  weighed  and  determined 
by  the  Jury. 

Irby  V.  State.  —  Okla.  Cr.  — ,  197  Pac. 
526. 

S  217.   Testimony  as  to  intent  or  motive. 

(1010)  When  the  reason  why  a  person 
has  gone  to  a  certain  place  becomes  mate- 
rial upon  H  trial,  it  is  proper  to  allow  such 
person  to  explain  why  he  went  there, 

Cochran  v.  State,  4  Okla.  Cr.  390,  111 
Pac.  078. 

(1910)  Where,  upon  a  trial  of  a  cause, 
objection  being  made  to  allowing  an  ofUcer 
to  explain  why  he  went  to  the  scene  of  dif- 
ficulty, the  trial  court  said:  "In  this  con- 
nection I  win  say  that  It  is  the  duty  of  an 
officer,  when  he  is  Informed  of  a  disturbance. 
,  to  go  and  investis'ite  it."  This  is  a  correct 
statement  of  the  law,  and  we  can  not  see 
how  it  could  have  injured  tlie  defendant  In 
any  manner. 

Cochran  v.  Stite,  4  Okla.  Cr.  390,  111 
Pac.  078. 

(1910)  In  ruling  upon  the  admlssibUity 
of  evidence,  trial  courts  should  carefully  ab- 
stain from  commenting  upon  the  weight  or 
effect  of  testimony;  but  where  such  remarks 
are  made,  and  It  Is  clear  that  they  could  not 
have  injured  the  defendant,  they  will  not 
constitute  ground  for  new  trial. 

Cociiran  v.  State,  4  Okla.  Cr.  390,  111 
Pac.  97S. 

(1919)  I'lwn  a  trial  for  iierjury,  It  is 
reversible  error  for  the  court  to  refuse  to 
permit  the  defendant  to  testify  as  to  his  In- 
tent and  purpose  to  swear  falsely  as  to  the 
facts  sworn  to  by  him  uiion  which  perjury 
charged  Is  based. 

Mathes  v.  State,  15  Okla.  Cr.  382,  177 
Pac.  120. 

S  218.  ExcnM  for  failure  of  scciued  to  testify. 

( 1910)  The  state  may  show  why  a  person 
who  was  present  immediately  after  defend- 
ant fired  the  fatal  shots  had  gone  away  to 
another  state  as  otherwise  he  should  have 
been  called  as  a  witness. 

Morris  V.  State,  4  Okla.  Cr.  233,  115 
Pac.  1030. 

S219.  Coii:n>el]ing  aeensed  to  criminate  bim* 
self. 

(1917)  Where  It  Is  contended  that  the 
accused  was  <«mpelled  lu  violation  of  Const, 
art.  2,  S  21,  to  give  evidence  which  tended 
to  Incriminate  him  by  reason  of  the  produc- 
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tion  of  tbe  original  copy  of  an  alleged  forged 
deed  which  formed  the  basis  of  the  charge 
against  him  pursuant  to  an  order  of  court 
to  produce  same,  it  must  afflrmatlTely  ap- 
pear from  the  record  that  the  accused  him- 
self was  compelled  to  produce  or  give  such 
evidence. 

Montgomery  t.  State,  13  Okla.  Or.  662, 
186  Pac.  446. 

(1913)  Where  the  trial  court  orders  the 
defendant  to  produce  in  open  court  the 
original  deed  which  the  d^ndant  Is  charged 
with  having  forged,  and  where,  becatise  of 
said  order,  defendant's  coon  eel,  objecting 
and  exc^ing  to  the  court's  action,  produce 
mfd  original  deed  theretofore  obtained  from 
tbe  defendant,  and  where  the  trial  court 
Bubspquently  permits  the  state  over  the  ob- 
Jectiou  iiDd  exception  of  defendant  to  Intro- 
duce said  original  deed  In  evidence  against 
blm.  Const,  art.  ^  S  21.  providing,  "No  per- 
son shall  be  compelled  to  give  evidence 
tending  to  Incriminate  him,"  Is  violated. 
Temide  r.  State,  15  Okla.  Cr.  146,  175 
Pac.  555. 

S220.   Evidence  wrongfully  obtained  in  geiw 
eraL 

Jl!M»S)  To  admit  in  evidence  overtures  to 
purchase  witnesses  to  testify  in  defendant's 
behalf,  where  it  is  not  shown  that  defendant 
W)i8  resiwnslble  therefor.  Is  error. 

Bmner  v.  United  States,  1  Okla.  Cr,  205. 
96  Pac.  597. 

(1OU0)  The  phrase,  "aU  the  facts  upon 
which  tlie  action  appealed  from  was  baaed, 
and  which  may  be  essential  for  the  proper 
decision  of  the  appeal."  as  used  in  }  22,  art 
0,  of  ttie  Const.,  means  the  facts  as  found 
by  the  corporation  commission,  and  does 
not  include  the  evidence  Introduced  at  the 
hearing. 

Chicago,  R.  I.  ft  P.  R.  Co.  v.  State,  24 
Okla.  370,  103  Pac.  617. 

(1911)  Evidence  obtained  by  means  of  a 
search  warrant  Is  not  admissible,  either  upon 
ground  that  it  Is  in  the  nature  of  admls- 
^ons  made  under  duress,  or  that  it  is  evi- 
dence which  the  defendant  has  been  com- 
pelled to  famish  against  himself,  or  on  tbe 
gronnd  that  the  evldCTCe  has  been  nnfalrly 
or  Illegally  obtained,  even  if  it  appears  that 
tbe  search  warrant  was  illegally  Issued. 
Silva  T.  State,  6  Okla.  Cr.  97,  116  Pac. 
109. 

(1018)  me  ftdmis^illty  of  evidence  Is 
not  affected  1^  reason  of  the  illegality  of 
the  means  through  which  it  may  have  been 
obtained. 

Boone  t.  State,  ITS  Pac.  61. 

(1919)  Documentary  evidence  secured  by 
illegal  search  of  the  room  of  another  Is  not 
tbereby  rendered  inadmissible  as  violative 
of  the  Constitution  of  this  state. 

Knight  V.  State.  16  Okla.  Cr.  291,  182 
Pac.  784. 


(1919)  Letters  obtained  by  an  illegal 
search  are  not  thereby  rendered  inadmis- 
sible in  evidence^  because  the  search  by 
which  the  letters  were  obtalued  was  viola- 
tive of  section  30  of  the  Bill  of  Rights  of 
the  Constitution  of  this  state;  the  true  rule 
being  that  the  admisslbllityi  of  evidence, 
other  than  confessions,  is  not  affected  by 
lll^ality  by  which  the  same  Is  obtained. 
Knight  V.  State,  16  Okla.  Cr.  298,  182 
Pac.  786. 

{221.  Evidaaee  admissible  by  nasMi  of  ad* 
mission  of  similar  erldenee  9t  ad^ 
verse  party. 

(1912)  Where  the  state  introdxwes  the 
declarations  of  a  defendant  in  evidence.  It 
can  not  arbitrarily  select  such  parts  of  such 
statements  iis  are  Injurious  to  the  defendant, 
and  ignore  other  parts  of  the  same  state- 
ments which  are  favorable  to  him;  but  tbe 
defendant  Is 'entitled  to  have  any  benefits 
which  may  reasonably  arise  from  any  part 
of  such  statements,  unless  they  are  proved 
to  be  untrue  by  other  evidence. 

Foster  v.  State,  8  Okla,  Or.  188,  126 
Pac.  826. 


(E)   BEST  AND  SECONDART  AND  DE- 
MONSTRATIVE EVlDENCl!;. 

S222.  Record  or  otber  writing  as  bait  eTi> 

dence. 

§223.   In  general. 

(1907)  The  atatemoit  of  a  witness  as  to 
wliat  laws  have  been  passed  by  the  Chicka- 
saw Nation  is  Incompetent  because  not  the 
beat  evidence;  the  authenticated  laws  being 
the  best  evidence. 

Porter  t.  United  States^  7  Ind,  T&e.  816, 
IM  S.  W.  865. 

(1916)  That  there  was  a  record  of  the 
election  of  lodge  officers  did  not  preclude 
the  state  from  proving,  by  other  competent 
evld^ce,  that  a  person  acted  in  that  ca- 
pacity. 

LowdermUk  t.  State,  11  Okla.  Cr.  281, 
145  Pac.  1110. 

(1^)  The  best  evidence  of  a  former 
conviction  in  a  court  of  record  is:  (1)  The 
indictment  or  Information  and  a  copy  of 
the  minutes  of  the  plea  or  demurrer;  (2)  a 
copy  of  tbe  minutes  of  the  trial ;  (3)  the 
charges  given  or  refused,  and  the  Indorse- 
ments, if  any,  thereon,  when  tried  to  a  Jury; 
and  (4)  a  copy  of  tbe  judKment. 

Halbert  v.  State,  —  Okla.  Cr,  — ,  195 
Pac.  504. 

t  2S4.  Preliminaries  to  admisdon  of  secondary 
eridenee. 

(1898)  The  convictiOD  of  a  principal  must 
be  proved  by  the  record  tfaerectf,  and  parol 
evidence  can  not  be  used  unless  Its  loss  or 
destruction  first  be  proven. 

WiUiams  v.  United  States,  1  Ind.  Ter. 
660,  46  S.  W.  116. 

(1912)  An  expert  accountaut  may  give  a 
summary  of  books  and  documents,  where 
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the  iteiuH  arc  luultlfHrioiis  and  volumLiious 
iind  of  II  character  to  render  It  difficult  tor 
the  Jury  to  comprehend  material  facts  with- 
out the  aid  of  such  statements  of  the  ex- 
IMTtP.  but,  before  such  experts'  testimony 
can  be  given,  tlie  books  or  documents  must 
be  public  records,  or  if  private  boolts  of 
nc-coimt  or  documents,  sufficient  evidence 
niuat  Hrst  be  Klven  to  ndniit  the  liuotcs  or 
('.tcuments  In  evidence,  unless  the  books  or 
documents  are  admitted  to  be  correct. 

Pl)illl|>8  V.  I'nited  States.  201  l-'ed.  259. 

(1916)    Approved  copies  of  letters  sent  to 
accused  may  Ije  ndmltted  In  evidence  with- 
out otherwise  accountini^  for  the  ori;£]nals. 
Watlinfctou  V.  United  States.  233  Fed. 
247. 

§  225.    Character  of  secondary  evidence. 

(lOOU)  The  statement  of  accused  hi  the 
lirelimiuary  examination  before  a  majristrate. 
though  under  oath,  and  talien  down  in  writ- 
ing, la  secondary  evidence,  the  best  evidence 
l>eing  the  statement  of  witnesses  who  were 
present  and  heard  what  was  said. 

Willis  r.  United  States,  6  Ind.  Tcr.  424. 
fl8  S.  W.  147. 

(ll)lti)  A  pbotoKru|>hIc  copy  of  a  dee4l, 
the  slfiunture  to  which  was  allesed  to  be 
forced.  Is  iiilniiMsible  in  evhleiice  uifon  pre- 
liminniy  proof,  showing  tlmt  snch  deed  was 
in  the  iM)S8psslon  of  the  defendant. 

tJrays.m  v.  State,  12  Okla.  Cr.  22fl.  IM 
I'ac.  334. 

S  226.   Demonstrative  eridmee. 

(l!KHt)  Before  liquor  or  anytlihtK  which 
coiita  ins  or  has  contained  liquor  can  he 
IntrtHluced.  It  must  be  identitled  as  having 
lieen  In  defendant's  [Missesslon. 

Sfursis  v.  Stnte.  2  Okla.  Cr.  302,  102 
I'ac.  57. 

fllKHi)  Hefore  liquors  can  he  offered  in 
evidence  for  inspection,  they  nuist  he  Identi- 
tled as  Iiaving  been  In  the  possetwion  and 
itnlan-fnlly  dlspcised  of  by  defendant. 

1-lRhtIe  V.  State.  2  Okla.  Cr.  3iW.  101 
I»ac.  608. 

mm)  ClothhiK  worn  by  decedent  at  the 
time  of  the  homicide  will  not  l>e  excluded 
becau.se  the  witness  who  identifies  it  has 
not  hnd  It  in  his  custody  all  of  the  time 
since  decedent's  death. 

Benneaeld  v.  TTnited  Statea  2  Okln.  4'r. 
44.  100  Pae.  34. 

(1010)  On  a  trial  for  munler.  where  the 
plea  lb  self-defenw,  a  ciwt  worn  by  deceaseil 
at  the  time  of  the  homicide,  and  which 
shows  the  point  of  oitrauce  of  the  fatal  bul- 
let, is  admissible  In  evidence. 

Saunders  v.  State.  4  Oflla.  Cr,  204,  111 
Pac.  965. 

(1910)  Where  the  defendant  claimed 
that  the  deceased  was  iiolntinjf  a  [)lstol  at 
him  when  he  fi reii  the  fi rst  shot,  photo- 
graphs of  the  iMHly  of  the  deceased,  showing 
the  location  of  the  wounds  lu  the  right  arm 


and  right  side  ranging  forward  and  on  the 
hack  of  the  deceased,  were  properly  admitted 
as  evidence. 

Morris  v.  State,  4  Okla.  Cr.  233,  115 
Pac.  1030. 

( 1917)  In  a  prosecution  for  unlawful  sale 
of  whisky,  a  certain  i>lnt  of  whisky  which 

the  prosecuting  witness  Identified  as  that 
bought  from  the  defendant,  and  which  tlie 
sheriff  testilled  was  the  whisky  he  got  from 
the  iiro^'cutlng  witness,  was  sufficiently 
Ideutifle*.!  to  authorize  its  admission  In  evl- 
d«ice. 

ColUngwood  V.  State,  13  Okla.  Cr.  443, 
164  Pac.  1154. 

{1I>19)  The  clothing  worn  by  deceased 
when  he  was  shot  by  defendant  was  proiterly 
admitte<l  In  evidence. 

January  v.  State.  16  Okla.  Cr.  166.  ISl 
Pac.  514. 

.  (1910)  Tlie  clothing  worn  by  deceased  at 
the  time  he  was  killed  is  proiierlj-  admitted 
In  evidence  in  a  trial  for  murder  where  the 
plea  is  self-defense. 

Burton  V.  State,  16  Okla.  Cr.  002,  185 
Pac.  S42. 

On  trial  for  assault  with  intent  to  kill  b.v 
shooting  with  a  pistol,  a  knife,  not  Identifieil 
as  the  one  claimed  to  have  been  in  the 
hands  of  the  iierson  assaulted  when  the 
shooting  occurrefl,  is  not  admissible. 

(1920)  Prultt  V.  State,  —  Okla.  Cr.  — , 
1S7  Pac.  920;  (1030)  Prultt  v.  State, 
—  Okla.  Cr.  — .  IW  Pac.  Sf>4. 

(IDliO)  On  a  trial  for  murder  by  shoot- 
Inc.  where  the  plea  Is  self-defense,  the  cloth- 
ing woni  by  decedent  at  the  time  he  was 
shot,  when  identified.  Is  admissible  in  evi- 
dence as  tending  to  show  the  relative  posi- 
tion of  decedent  and  defendant  at  the  time 
the  shots  w^ere  flred,  and  for  the  purpose  of 
showing  the  location  of  the  wounds. 

Jones  v.  State,  —  Okla.  Cr.  — .  190  Pac, 
SK7. 

(1920)  On  a  trial  for  murder.  It  is  not 
error  to  i)ennit  a  witness  to  exhibit  to  the 
Jury  (be  clothes  worn  by  decedent  at  the 
time  he  was  shot  and  to  point  out  and 
demonstrate  how  fhe  holes  in  the  gannents 
correapondetl  with  the  wouihIs  in  the  bodv. 

Joues  V.  State,  ~  Okla.  Cr.  — ,  190  Pac. 
8S7. 

(1921)  In  a  pix>8ecution  for  robbery  it 
was  not  error  to  adndt  in  evidence  a  pistol 
liurporting  to  lie  the  one  used  In  the  robbery. 

mil  v.  Stite.  —  Okla.  Cr.  — ,  200  Pae. 
2.13. 

(D  AHMISSION'S.  DECLARATIONS,  .VNI> 
HEARSAY. 

De<'larations   of   prosecutrix    in    rai>e.  see 
Rape,  129. 

l^lng  declarations,  see  Homicide.  H  122,  124. 

S  227.   Admissions  by  accased. 
§  228,   In  general. 

(19i:i)  A  defendani  can  not  lutroduce 
evidence  of  his  own  self-serving  acta  and 
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decIaratioDB  not  coiutltuting  a  part  of  the 
Tea  gestae,  and  he  Is  not  bound  to  make  an 
effort  to  ahovr  that  some  other  person  Is 
guilty  of  the  crime  for  which  be  rtands 
cbargeil,  at  th»  iwril  of  furnishing  by  bis 
failure  to  act  or  by  his  silence,  evidence 
against  hims^  when  on  trial  upon  the 
charge,  and  the  admission  j>f  such  evidence 
over  his  objection,  constitutes  reversible 
error. 

Morris  v.  State,  9  Okln.  Or.  241,  131 
Pac.  731. 

(1913)  Where  a  defendant  Is  upon  trial 
cbatfred  with  selllnie  whisky  or  having 
whisky  in  his  possession  with  intent  to  sell 
the  same.  It  Is  competent  for  the  state  to 
show,  either  by  direct  evidence  or  by  his  own 
admissions,  that  he  was  oigaged  in  the 
bnsinesa  of  selling  whisky. 

Stlcb  V.  State,  10  Okla.  Cr.  441,  137  Pac. 
887. 

(1919)  A  statement,  declaration,  or  ud- 
mission  made  by  one  accused  of  crime,  ex- 
pLainlDgi  suspicions  circumstances  for  his 
own  defense,  from  which  the  Jury  may  or 
Doay  not  Infer  guilt,  is  not  a  confesslou, 
and  does  not  come  within  the  rule  that  con- 
tesslons  must  be  voluntary  to  be  admissible. 
Wilson  V.  State,  16  Okla.  Cr.  471,  183 
Pac  613. 

i  229.   Acquiescence  or  silence. 

(1896)  On  trial  for  theft,  declarations  of 
p»9on8  who  took  the  property  from  de- 
fendant, that  they  owned  it.  are  Inadmis- 
flOyle  on  the  issue  of  ownership  unless  made 
in  defendant's  presence,  and  assented  to  or 
not  denied  by  him. 

Oxler  V.  United  States,  1  Ind.  Ter.  85, 
38  S.  W.  331. 

(1911)  It  is  error  in  the  trial  of  a  crim- 
inal case  for  the  court  to  admit  testimony  as 
to  declarations  between  an  officer  who  bad 
accused  under  arrest  and  the  state's  wit- 
nesses or  other  persons,  In  the  presence  of 
the  accused,  tending  to  connect  him  with  the 
i^ense  charged,  and  that  the  accused  re- 
mained silent  as  to  such  conversation:  and, 
when  a  conviction  resnlts  with  such  testi- 
mony before  the  Jury,  a  new  trial  should  be 
granted. 

Vaugban  v.  State,  7  Okh).  Cr.  685.  127 
Pac.  264. 

(1913)  A  i)er8on  held  In  custody  on  a 
charge  of  crime  is  not  called  upon  to  con- 
tradict statements  prejudicial  to  blui.  made 
In  his  presence  by  another ;  and,  though  sucb 
statem^ts  were  not  contradicted  by  such 
person,  they  are  uot  admissible  In  evidence 
against  him. 

Ellis  V.  State.  8  Okla.  Cr.  522.  128  Pac. 
lOOfl. 

(1917)  Where  a  party  charged  with  the 
cottUDiaslon  of  a  crime  is  under  arrest,  and 
a  third  party  In  his  presence  makes  a  stnte- 
ment  to  the.  officers,  which  tends  to  connect 
the  accused  with  the  commission  of  the 


crime,  and  the  fact  that  the  accused  re- 
mained silent,  is  uot  admissible  in  evidence 
against  him,  for  the  Constitution  clothes  the 
accused  with  the  right  of  silence,  and  It 
would  )>e  absurd  to  say  In  one  breath  he 
has  the  right  of  silence,  and  In  the  next  to 
bold  that  he  could  be  forced  to  testify 
against  himself,  by  the  very  act  of  exercis- 
ing this  right. 

Towery  V.  state,  13  Okla.  Cr.  216,  163 
Pac.  381. 

(1920)  Stutemeut  by  imllce  officer  in 
presence  of  defendant  considered  too  remote 
to  charge  defendant  wltb  the  duty  of  deny- 
ing It. 

Cobbs  V.  Stete,  —  Okla.  Ct.  — .  186  Pac. 
1099. 

S  230.   Negotiadons  for  comprMnfie. 

(1005)  Evld»cei  of  negotiations  for  a 
settlement  of  tlie  crime  by  way  of  otten 
by  the  defendant  to  paj*  money  are  rde- 
vant.  and  when  carried  on  by  the  father  of 
the  defendant.  In  order  to  make  it  admis- 
sible against  the  defendant,  the  territory 
must  show  that  he  was  acting  for  the  de- 
fendant and  by  his  authority. 

Cecil  V.  Territory,  16  Okla.  197,  82  Pac. 
654. 

S  231.   Proof  and  effect. 

(1907)  A  jjroswntion  may  show  by  testi- 
mony of  otoer  witnesses  a  conversation  be- 
tween defendant  and  another  party  and 
prove  the  statements  made  by  both  parties, 
and  It  is  for  the  Jury  to  determine  the 
effect  of  the  statements  by  defendant  as 
admissions  against  interest 

Londenback  v.  Territory,  10  Okla.  100, 
91  Pac.  1030. 

(1913)  Whwe  a  defendant,  who  has  a 
right  oC  election  as  to  several  defeases, 
takes  tlie  stand  aji  u  witness  and  makes 
such  admissions  as  to  render  every  theory 
of  defense  uniivailable  save  one,  he  will  be 
deemed  to  have  elected  that  one. 

Sayers  v.  State,  10  Okhi.  Cr.  233,  135 
Pac.  1073. 

(1919)  The  admission  by  defendant  that 
the  particular  whisky  allefced  to  have  been 
conveyed  by  him  had  previously  been  pur- 
chased wUbin  the  state  from  another  showed 
conclusively  that  said  whisky  did  not  con- 
.stitute  a  lawful  purchase  within  the  statute 
prohibiting  the  conveyance  of  intoxicating 
liquors  from  place  to  place  within  this  state. 
McGUl  V.  State.  16  Okhi.  Cr.  657.  185 
Pac.  530. 

§  232.  Deelaratioiu  by  acoised. 
$233.   In  general. 

(1014)  In  a  prosecution  for  larceny  of  a 
state  wiirrant  and  for  obtaining  a  state 
warrant  by  false  representations  as  to  the 
amount  of  printing  done  under  contract 
wltli  the  state.  It  was  held  that  a  book 
containing  entries  as  to  the  amount  of  such 
printing  was  admlaalhle  as  evidence  of 


Digitized  by  Google 


1284 


CRIMINAL  liAW,  X.  (F). 


[20kla.Di«.]  148 


dedaraUoiu  nude  by  defndant  against  bis 
Interest 

State  V.  Bnle,  11  Okla.  Cr.  2ST,  144  Pac. 
807. 

S234.   Self-aerving  declarations. 

See  i  1S4. 

Ponglaa  t.  State.  —  Okla.  Cr.  — ,  199 
Pac.  827. 

See  Sm 

Pope  V.  State,  15  Okln.  Cr.  162,  175  Pac. 
727. 

See  922a 

Morria  t.  State,  9  Okla.  Cr.  241,  131 
Pac.  731;  Wilson  v.  State,  16  Okla. 
Gr.  4n«  183  Pac.  618. 

(1887)  On  a  trial  for  perjory  1^  falsely 
swearing  to  a  conteated  affidavit  at  the  land 
office  dtfendant  can  not  twove  his  state- 
ments 88  to  bis  purpose  in  dw^lng  on  tbe 
tract  of  land  involved  in  the  contest  to 
contradict  witnesses  for  tbe  prosecution  as 
to  statements  made  by  def«idant  to  tbem. 
Meyers  t.  United  States,  5  Okla.  173,  48 
Pac.  186. 

(1906)  On  trial  for  murder,  where  the 
defense  was  Justlflable  homicide,  evidence 
that  defendant  told  the  sberifT  in  Texas  some 
time  after  tbe  bomldde  that  if  any  papers 
came  fbr  his  arrest  to  aotUy  blm,  and  he 
wonld  surrender,  was  iHvperly  excluded,  be- 
ing In  the  nature  of  setf-aerrlng  declara- 
tion, and  not  contradictory  of  any  evidence 
offered  by  the  territory  as  to  any  attempt 
on  the  part  of  defendant  to  flee  fmn  arrest 
Sneed  v.  Territory,  10  OkU.  641,  86  Pac 
70. 

(1913)  Mere  self-serving  declarations, 
made  to  third  parties  by  the  defendant  at  a 
place  distant  from  the  scene  of  the  homi- 
cide, are  not  admissible  as  a  part  of  the 
res  gestae;  and,  wblle  the  defendant  may 
prove  that  he  conversed  with  persona  who 
were  at  the  place  he  claimed  to  be,  he  can 
not  introduce  teleidione  conversations  there 
had  which  on  his  part  ai^ar  to  be  self- 
serving  declarations. 

Hopkins  V.  State,  9  Okla.  Cr.  104,  130 
Pac.  1101. 

(1913)  Declarations  of  the  defendant 
made  after  the  homicide  and  In  reference  to 
it  were  held  self-serving,  and  properly  re- 
jected. 

Bltdwell  V.  United  States,  135  Pac.  446*, 
10  Okla.  Or.  158. 

(1913)  Where  It  appears  that  defendant 
was  gone  from  home  for  several  months,  it 
was  not  competent  to  prove  when  he  re- 
turned or  any  statements  which  be  may 
have  made  relative  to  his  absence. 

Jones  V.  State.  10  Okla.  Cr.  216,  137 
Pac.  121. 

(1914)  Declarations  which  are  self-serv- 
ing in  Oieir  natnre,  and  which  do  not  form 
a  part  of  the  res  gestae,  constitute  no  part 


of  competent  proof  in  tbe  trial  of  a  homi- 
cide charge. 

Seigler  v'.  State,  11  Okla.  Cr.  131,  145 

Pac.  308. 

(1919)  Statements  of  u  perHon  accused 
of  murder,  In  giving  an  account  of  himself, 
or  of  the  homicide,  which  tend  to  explain 
Incriminating  circnmstances  brought  against 
him,  are  admi^ble,  and  may  be  proved  false 
by  the  iffosecution  after  it  has  proved  that 
accused  made  them. 

Wilson  T.  State,  16  Okla.  Gr.  471,  183 
Pac.  613. 

(1920)  A  defendant's  self-serving  declara- 
tion forming  no  part  of  the  res  gestae  Is 
inadmissible. 

Smartt  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  269. 

i  235.  Declaratioiu  by  person  injured. 

See  S 190. 

Wesley'  v.  State,-  U  Okla.  Gr.  292,  146 
Pac.  450. 

(1905)  Where,  on  a  trial  for  the  hirceny 
of  a  horse,  defendant  claimed  that  he  repre- 
sented the  owner  in  obtnluing  possession 
thereof  from  one  who  had  taken  It  np  as 
an  estray,  the  exclusion  of  testimony  of 
witnesses  that  they  had  heard  the  owner 
state  to  defendant  that  be  should  represent 
him  in  procuring  the  horse  was  reversible 
error. 

Geoi^e  V.  United  States,  6  Ind.  Ter. 
155,  80  S.  W.  1121. 

{  236.   Declaratioiu  by  third  persons. 

(1904)  On  trial  for  murder,  evidence  of 
a  conversation  between  a  witness  for  the 
prosecution  and  a  third  party,  not  In  the 
presence  of  defendant,  where  there  was  no 
evld«ice  of  any  conspiracy  between  defend- 
ant and  such  third  party,  was  Inadmissible. 
Wilson  V.  United  SUtes,  5  Ind.  Ter. 
610.  82  S.  W.  924. 

S  237.  Hearsay  in  general. 

(1900)  Where  a  witness  Is  called  for  the 
prosecution  on  a  trial  for  murder,  and  asked 
if  the  defendant  had  not  made  certain  state- 
ments in  the  nature  of  confessions  or  ad- 
missions to  him,  and  the  witness  denies  that 
any  such  statements  were  made.  It  is  error 
to  permit  tbe  attorneys  for  the  prosecution 
to  testify  that  the  witness  had  stated  to  them 
that  the  defendant  had  made  to  tbe  witness 
the  statements  inquired  abont,  and  to  per- 
mit such  attorneys  to  testify  what  tbe  wit- 
ness had  told  tbem  the  admissions  and  con- 
fessions were;  the  evidence  being  hearsay. 
Drury  v.  Territory.  9  Okla.  396,  60  Pac. 
101. 

(lOOC)  Where  the  evidence  falls  to  con- 
nect the  defendant  with  negotiations  of  tbe 
father  with  the  prosecutrix  or  her  parents 
for  tbe  settlement  of  a  prosecution  for  rnpe. 
It  was  hearsay  and  Incompetent,  and  its  re- 
ception was  material  error. 

CecU  V.  Territory,  16  Okla.  197,  82  Pac. 
654. 
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On  a  trial  for  murder,  ttae  testimony  of  a 
witness  as  to  a  flicbt  between  himself  and 
deceased  a  short  time  before  the  bomldde, 
was  properly  excladed. 

(1005)  Robinson  t.  Territory.  16  Okla. 
241,  86  Pac.  451,  reversed  148  Fed. 
830. 

(1907)  In  a  trial  for  horse  stealing,  proof 
of  a  statement  Ijy  a  codefmdant  as  to 
where  he  got  the  cbalns  with  which  the 
borse  was  hobbled  when  stol^  and  where 
he  eot  the  horse,  was  properly  adnded  as 
hearsay. 

James  v.  United  States.  7  Ind.  Tsr.  2S0, 
104  S.  W.  607. 

(1907)  Testimony  of  a  witness  on  a 
trial  for  murder  as  to  conduct  and  tiireats 
wblcb  be  saw  and  heard  was  not  obJecUtm- 
able  as  beersoy. 

Drlggers  v.  United  States,  7  Ind.  Ter. 
752,  104  S.  W.  11«6. 

(1011)  It  is  error  to  allow  a  witness  to 
teantify  that  he  thought  there  was  something 
crooked  about  a  draft  with  reference  to 
which  he  was  testifying. 

Wells  T.  State,  5  Okla.  Cr.  22,  113  Pac. 
210. 

(1011)    It  Is  error  to  allow  a  witness  to 
introduce  as  a  part  of  bis  testimony  letters 
which  he  bad  received  from  persons  other 
'  than  the  defendant. 

Wells  f.  State,  6  Okla.  Cr.  22,  313  Pac 
210. 

(1913)  When  a  defendant  Is  on  trial  for 
a  violation  of  the  criminal  laws  of  Okln- 
homa,  confessions  or  ndnilssions  allied  to 
have  been  made  by  other  persons  are  not 
admissible  in  evidence,  either  In  behalf  of 
the  state  or  the  defendant,  except  for  the 
purpose  of  Impeaching  the  credibility  of  wit- 
nesses upon  proper  predicates  therefor. 

Davis  V.  State,  8  Okla.  Cr.  SIS.  128  Pac. 
1097. 

(1914)  The  role  that  hearsay  evidence 
Is  Incompetent  does  not  apply  to  testimony 
given  on  the  preliminary  examination  of  the 
def«idant  by  a  witness  since  deceased. 

Stealer  v.  State,  10  Okla.  Cr.  490,  138 
Pac.  806. 

(1017)  In  trial  for  murder,  testimony  of 
purported  extrajudicial  confessions  of  a 
tblrd  person,  which.  If  made  at  all,  were 
made  without  sanctity  of  an  oath,  should 
be  excluded  as  mere  hearsay. 

WUlIams  V.  State,  13  Okla.  Cr.  ISO,  1G3 
Pac.  279. 

(1918)  In  a  prosecution  for  larceny  of 
live  stock,  certain  evidence  offered  by  the 
defendant  to  prove  that  a  co-defendant  bad 
admitted  to  several  persons,  who  were  called 
as  witnesses,  that  he  (said  co-defendant) 
bad  been  stealing  other  lire  stock  and  that 
the  d^endant  knew  nothing  about  It,  is 
inoperly  excluded,  where  a  sevwance  has 


been  taken  and  such  co-defendant  Is  not  on 
trial,  nor  a  witness  in  tbe  case. 

Klein  V.  State,  IS  Okla.  Cr.  350,  176 

Pac.  414. 

(1920)  In  a  prosecution  for  the  viola- 
tion of  the  prohibitory  liquor  law  tbe  ad- 
mission of  testimony  of  the  two  to  whom 
beer  was  sold  as  to  what  was  said  and 
done  by  them  with  regard  to  the  purchase 
in  the  absents  of  defttidant  was  erroneous 
ns  error. 

Ward  V.  State,  —  Okla.  C^r.  — ,  188  Pac. 
894. 

(1^)    It  is  not  error  to  exclude  prof- 
fered evidence  where  the  same  Is  clearly 
hearsiiy  as  to  the  witnesses  by  wbl<^  tbe 
allesed  facts  are  attempted  to  be  proved. 
FulkGrson  v.  State.  —  Okla.  Cr.  — ,  180 
Pac.  1092. 

(1921)  Where  It  is  claimed  that  a  bank- 
ing corporation  was  systematically  engaged 
in  issuing  fruudulwt  and  worthless  com- 
mercial pai)er,  tbe  fact  of  the  insolvency  of 
such  corporation  may  be  shown  by  state- 
ments and  records  of  pnbllc  otHcers  whose 
duty  it  was  to  Ingulre  into  and  examine  its 
fiscal  affairs,  and  this  may  be  supplemented 
by  reiwrts  of  commercial  agencies,  and  by 
Information  obtained  from  bankers  and 
others,  in  the  nature  of  hearsay  evidence. 

Matbewa  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  112. 

(1921)  Where  in  a  prosecution  for  grand 
larceny  of  the  proceeds  of  cotton,  evidence 
of  the  weight  thereof  reported  to  the  parties 
by  others  who  had  weighed  It  was  inad- 
missible. 

McKlnney  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  108. 

§  238.  •  ■  Evidence  founded  on  hearsay. 

(1908)  Declanttions  of  defendant  that  he 
Is  a  white  man,  and  his  general  reputation 
for  twenty-five  years  that  he  was  a  white 
man,  is  sufficient,  when  uncontradicted,  to 
prove  noncitlxensthlp  in  any  Indian  tribe  or 
nation. 

(Jeorge  v.  United  States,  1  Okla.  Cr.  807, 
97  Pac.  1052,  100  Pac.  46. 

(1912)  Where  a  defendant  la  charged 
with  maintaining  a  place  at  which  intoxi- 
cating liquors  are  illegally  disposed  of.  he 
can  not  complain  because  evidence  Is  ad- 
mitted that  prior  to  his  occupancy  of  such 
place  it  had  the  general  reputation  in  that 
community  of  being  a  notorious  bootl^glng 
Joint,  where  the  testimony  also  shows  that 
he  moved  into  the  place  with  knowledge  of 
such  reputation,  and  that  he  took  no  action 
to  counteract  this  previous  reputation,  but 
availed  himself  of  it  as  a  menns  of  adver- 
tising his  business  and  securing  customers, 
Ostendorf  v.  State.  8  Okla.  Cr.  360,  128 
Pfic.  143. 

(1012)  Where  a  defendant  la  charged 
with  keeping  and  maintaining  a  place  at 
which  Intoxicating  liquors  are  aold  or  U- 
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legally  disposed  of,  It  Is  conipetent  for  the 
state  to  prove  the  general  reputation  of 
such  place  in  such  comniunltj  toucbins  the 
matter,  aud  that  it  wae  a  place  for  persons 
who  were  in  the  bubit  of  drinking  intoxi- 
cating liquors  to  congregate  during  the  week 
nnd  OD  Sundayt<. 

Ostendorf  v.  State,  8  OkU.  Cr.  360,  128 
Pac.  14S. 

(1913)  Testimony  of  one  who  took  the 
school  census,  in  a  prosecution  for  rape,  that 
the  age  of  the  prosecatrix  was  stated  to  hitu 
by  her  sister  as  beli^  eighteen,  was  held 
incompetent  us  hearsay  evidence. 

Diflfey  V.  State,  10  Okla.  Or.  190.  135 
Pac.  042. 

(1017)  Where  defendants  .ire  cliarged 
with  maintaining  a  liqnor  nuisance,  evidence 
of  the  general  reputation  of  the  place,  as  to 
its  beinjt  a  place  where  intoxicating  liquors 
were  kept  for  sale,  and  where  people  con- 
gr^ated  to  drink  the  same,  is  admissible. 
Cameron  v.  State,  13  Okia.  Cr.  602,  167 
Pac.  389. 


(<J)  ACTS  AND  DECLARATIONS  OF  CON- 
SPIRATORS AND  CODEFKNDANTS. 

§239.  Grounds  of  admisululily  in  genermL 

(1908)  Where  the  guilt  of  one  of  several 
defendants  Jointly  indicted  Is  sought  to  be 
established  by  evidence  of  a  conspiracy  to 
commit  the  crime,  evid«ice  of  the  acts  or 
statements  of  the  others  must  be  confined 
to  such  statements  as  were  made,  or  acts 
done,  when  the  proofs  in  the  case  permit  of 
a  finding  that  a  conspiracy  existetl, 

Driggers  t,  Uulted  States,  1  Okla.  Cr. 
167,  95  Pac.  612. 

(1910)  The  existence  of  a  eouspiraey , be- 
ing proved,  the  act  of  any  one  engaged*  in 
such  conspiracy  is  competent  evidence 
against  those  with  whom  he  co-oi)erated ; 
but  Che  declarations  of  a  person  unconnected 
with  the  defendant  on  trial,  nnd  not  part 
of  the  res  gestae,  ean  not  be  admitted. 

Bauer  v.  State,  3  Okla.  Cr.  529, 107  Pac. 
523. 

(1911)  .\8  a  general  rule,  where  there  is 
evidence  of  a  conspiracy  to  commit  a  crime, 
and  of  it»  sub(«eqxiont  commission,  the  stnte 
may,  in  support  and  corroboration  thereof, 
show  any  net  of  the  alleged  conspirators 
Intermediate  the  conspiracy  aud  the  crime 
which  apparently  recognizes  the  existence  of 
the  conspiracj-  ami  reasonably  indicates 
preparation  to  conuult  the  crime  or  preserve 
its  fruits;  and  that  this,  notwithstanding 
such  siKCial  act  or  preparation,  was  not  the 
one  discussed  or  agreed  utwn  by  the  con- 
»q>irator8. 

Wishnrd  r.  State,  5  Okla.  Cr.  610,  115 
Poc.  796. 

(1912)  Where  two  or  more  defendants 
lire  Jointly  upon  trial,  any  evidence  Is  ad- 
missible which  legally  tends  to  prove  that 
either  of  the  defendants  Is  guilty  of  the 


crime  charged,  although  such  evidence  might 
not  be  admissible  against  the  other  defend- 
ant or  defendants;  If  they  were  being  separ- 
ately tried. 

GouKalus  v.  State,  7  Okhi,  Cr.  144,  123 
Pac.  705. 

(1913)  Any  fact  or  circumstance  which 
has  probative  value  as  to  a  conspiracy  or 
the  purpose  for  which  It  was  formed,  and 
any  thing  that  was  done  in  pursuance  there- 
of. Is  admissible  against  a  co-conspirator  as 
though  said  and  done  by  himself,  when  the 
defendant  is  on  trial  for  a  specific  offense. 
Included  in  such  ccms^racy  or  general  plan. 
Bond  V.  State,  0  Okla.  Cr.  696,  129  Pac. 
668. 

(1013)  The  declarations  of  a  co-defendant 
made  in  the  absence  of  the  defendant,  to 
be  admissible,  must  be  so  connected  with 
the  offense  changed  as  to  constitute  a  part 
of  the  res  gestae. 

Payne  v.  State,  10  Okla.  Cr.  314,  1.36 
Pac.  201, 

(1910)  It  wUI  be  presumed,  in  a  crim- 
inal prosecution,  that  the  Instruction  of  the 
court  to  the  jury  not  to  consider  a  state- 
ment In  writing  made  by  one  of  the  de- 
fendants which  also  involved  another  de- 
fendant In  whose  presehce  the  statement 
was  not  made,  was  followed  by  the  Jury, 
and  that  their  verdict  was  not  Influenced  by 
HUcb  statement. 

Hayes  v.  United  States,  231  Fed.  106. 

( 1919)  When  two  persons  are  Jointly 
chained  with  murder  and  separately  tried, 
letters  written  by  one  of  them  to  the  other, 
expressing  malice  towards  and  premeditated 
design  to  kill  the  person  slain,  are  admis- 
sible in  evidence  against  either  one  of  the 
said  defendants,  If  there  be  any  evidence 
tending  to  show  collusion  between  tbem  to 
cause  the  death  of  the  person  with  whose 
death  they  are  charged. 

Knight  V,  State,  16  Okla.  Cr.  298^  182 
Pac.  73(5. 

(1921)  Where  there  Is  testimony  of  a 
conspiracy  to  commit  a  crime,  and  of  its 
subsequent  commission,  the  state  may.  Id 
support  and  corroboration  thereof,  show  any 
act,  declaration,  or  condnct  of  the  alleged 
conspirators  Intermediate  the  conspiracy  and 
the  crime,  which  apparently  recognizes  the 
existence  of  the  conspiracy,  or  reasonably 
Indicates  preiiaratlon  or  motive  to  commit 
the  crime. 

Smith  V.  State,  —  Okla.  Cr.  — ,  200  Pac. 
553. 

(1921)  Where  there  la  testimony  tending 
to  show  community  of  design  between  two 
or  more  persons  to  commit  a  crime,  the  acts 
and  declarations  of  one  of  them,  done  and 
made  In  furtherance  of  tlie  common  design, 
are  admissible  in  evidence  in  a  prosecution 
against  another  of  the  conspirators  for  mur- 
der committed  in  pursuance  and  in  further- 
ance of  the  conspiracy ;  and  this  Is  the  rule, 
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tbongh  snch  acts  and  declarations  were  not 
done  and  made  In  tlie  presence  of  the  de- 
f«idaut  on  trial. 

Smith  V.  State,  —  Okla.  Cr.  — ,  200  Pac. 
563. 

S  240.   Furtherance  or  owcntion  of  eonunon 
purpose. 

(lOOl)  Where  evirleiice  showing  a  con- 
piracy  has  been  introduced,  the  acts  and 
conduct  of  any  one  or  more  of  those  engaged 
in  the  execution  of  a  common  purpose  are 
ttdmiasiUe  against  either  of  the  parties  con- 
nected with  the  omaplracy. 

Wells  r.  TerrHorr,  14  Okla.  436,  78  Pac. 
124. 

(1007)  Evidence  on  ii  trlnl  for  murder 
held  to  show  that  the  conspiracy  resulting 
in  decedent's  death  was  afoot  ut  the  time 
threats  were  made  against  decedent,  and 
hence  tliey  were  ndmlssihle  against  one  sub- 
sequMtly  entering  Into  such  coniq)irflcy. 

Drlggers  v.  United  States,  7  Ind.  Ter. 
752,  104  S.  W.  1166. 

(1908)  Where  there  Is  the  least  degi-ee 
of  acting  together  between  two  or  more 
jmrtles  iu  the  perpetration  of  un  unlawful 
net,  the  thre-its  or  declarations  of  one  in 
the  furtherance  of  a  criminal  design  are 
udmissihie  ngnlnst  all  of  his  associates,' 
although  made  In  the  absence  of  the  others. 

Price  V.  State,  1  Okla.  Cr.  358,  98  Piic. 
447. 

(1909)  Anything  said  or  done  in  pursu- 
ance  of  a  common  design  to  commit  an  of- 
fense Is  competent  against  any  other  person 
concerned  therein. 

States  V.  State.  2  Okla.  Or.  362,  102 
Pac.  57. 

(1910)  In  a  trial  for  murder,  any  evi- 
dence which  fairly  tends  to  prove  a  con- 
spiracy between  persons  to  commit  murder 
and  a  motive  for  the  murder  Is  admissible, 
although  not  tending  directly  to  prove  the 
murder  charged,  where  such  testimony  tends 
to  corroborate  and  render  more  credible  the 
teatimouy  tending  directly  to  prove  the 
murder  charged. 

Storr  V.  State.  4  Okla.  Cr.  128,  115  Pac. 
356. 

(1910)  Where  there  is  testlniouy  ul  u 
conspiracy  to  commit  a  crime,  and  of  its 
subsequent  commission,  the  state  may,  in 
support  and  corroboration  thereof,  show  any 
act,  declaration,  or  conduct  of  the  alleged 
conspirators  Intermediate  of  the  conspiracy 
and  the  crime,  which  apparently  recognizes 
the  existence  of  the  conspiracy  or  reasonably 
indicates  preparation  or  motive  to  romniit 
the  crime. 

Starr  v.  State.  4  Okla.  Cr.  128.  115  Pac. 
366. 

(1911)  Where  the  evidence  shows  that 
the  defendant  and  others  were  nctlng  to- 
gether In  the  commission  of  an  offense,  it 
is  not  error  for  the  trial  court  to  admit  in 
evidence  all  that  was  said  or  done  either  by 


the  deftiidant  or  those  acting  with  him  dur- 
ing the  commission  of  such  otfense. 

Stockton  V.  State,  5  Okla.  Cr.  310,  114 
Pac.  626. 

(1911)  Written  forresiwmlence  iind  en- 
tries In  books  and  other  documents  made  by 
one  conspirator,  having  reference  to  the 
common  object  of  the  conspiracy,  are  admis- 
sible in  evidence  agnlu^  a  co-conspirator. 

Ex  parte  Hayes,  0  Okla.  Cr.  321.  118 
JPnc.  609. 

(1912)  Where  two  or  more  i>ersona  have 
con8])ired  together  to  commit  an  offense,  any 
statement  made  by  one  of  such  jiersouR  in 
pursuance  of  fnich  conspii^oy  is  admissible 
in  evidence  against  all  of  his  co-conspirators. 

Terry  v.  State,  7  Okln.  Cr.  430,  122  Pac. 
550. 

(1012)  Where  two  or  more  persons  en- 
gage In  a  conspiracy  to  commit  an  offense, 
any  statement  made  by  one  of  such  con- 
spirators In  pursuance  of  such  conspiracy, 
and  before  the  completion  thereof.  Is  com- 
petent evid^ce  against  his  co-consplrators. 
although  they  may  not  have  been  present 
when  such  statements  were  made.  This  la 
equally  true  as  to  any  nets  done*  by  co- 
conspirators. 

Bowes  v.  State,  8  Okla.  Cr.  277.  127  Pac. 
883. 

(1912)  Where  two  or  more  itersous  con- 
spire  together  to  commit  an  offenae,  all 
words  spoken  or  acts  done  byr  either  of  such 
persons  In  pursuance  of  the  common  design 
to  commit  such  offense  are  admissible  in 
evidence  against  and  bind  all  of  such  con- 
spirators, it  matters  not  whether  they  were 
present  or  had  knowledge  of  the  words 
spoken  or  acts  done;  provided  only,  that  such 
words  spoken  or  acta  done  were  in  pursu- 
ance of  the  common  design  of  such  eon- 
splriicy. 

Walker  v.  State,  11  Okla.  Cr.  339,  127 
Pac.  895. 

(1913)  The  res]>onsIbility  of  co-conspira- 
tors for  the  language  or  conduct  of  those 
acting  with  them  Is  not  confined  to  the  ac- 
complishment of  the  common  purimse  for 
which  the  conspiracy  was  entered  into,  but 
extends  to  tind  Includes  till  declarationa 
made  and  collatertil  acts  done  incident  to 
and  growing  out  of  the  common  design  when 
sitoken  or  done  by  a  co-conspirator  as  against 
all  of  his  co-con spinitor 9. 

Burns  V.  State,  S  t>kla.  Cr.  554,  120  Pac. 
657. 

(1013)  Where  a  con^qjlracy  is  entered  into 
by  two  or  more  persons  to  do  any  unlawful 
act  or  to  accomplish  any  unlawful  purpose, 
the  persons  who  engaged  therein  ore  re- 
jqionsible  for  all  that  is  said  or  done  In 
pursumce  of  such  conspiracy  by  any  of  their 
co-conspirators  until  the  purpose  for  which 
the  conspiracy  was  entereil  Into  has  been 
fully  accomplished. 

Burns  V.  State.  S  OkUi.  Cr.  554,  129  Pac. 
657. 
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(1913)  Where  persous  enter  luto  a  cun- 
spiracy  or  jieneral  plnn  to  bribe  officers  and 
thereby  secure  immunity  from  prosecution 
for  vfututUms  of  law.  nil  said  iiud  done  in 
pursuance  of  this  conspiracy  or  general  plan 
by  any  of  the  co-consplrators  and  which 
tends  to  throw  lijEbt  upou  the  specific  chanie 
of  brilwry  made  axalnst  cue  of  the  co-con- 
splrntors  ia  admle^hle  tu  evidence. 

Bond  V.  State,  9  Olcla.  Cr.  606.  129  Pac. 
Wo. 

(1913)  Where,  in  a  murder  case,  a  con- 
spiracy Is  shown  to  have  existed,  statements 
and  acts  of  each  of  the  cuuspirators  made 
or  done  pursuant  to  a  common  des^a  may 
be  proved  aKainSt  the  other. 

Washmootl  v.  United  States,  10  Oltla. 
Cr.  136  Pac.  1S4. 

(1913)  Where  the  evidence  tends  to  estab- 
lish a  conapiriicy  to  steal  cattle  luni  horses, 
conversntlous  with,  or  statements  to  or  by 
persons  connected  with  the  conspiracy,  and 
during:  its  continuance,  are  admissible  against 
any  co-conspirator. 

Jones  V.  State,  10  Okla.  Cr.  21G,  137 
Pac.  121. 

(1915)  Where  there  is  testimony  tending 
to  show  community  of  design  between  two 
or  more  persons  to  commit  a  crime,  the  acts 
nud  decliiratlons  of  one  of  them  done  and 
made  in  furtherance  of  the  common  design 
lire  admissible  in  evidence  In  a  prosecution 
iigninst  another  of  the  conspirators,  for  mur- 
der committed  in  pursuance  to  and  iu  fur- 
therance of  the  conspiracy,  and  this  is  the 
rule  though  such  nets  and  declarations  were 
not  done  and  made  in  the  presence  of  the 
defendant  on  trial. 

Irvin  V.  State,  11  Oltla.  Cr.  301, 146  Pac. 
453. 

(1915)  Where  there  Is  testimony  of  a 
conspiracy  to  commit  a  crime  and  of  its 
subsequent  commission,  the  state  may,  in  sup- 
port and  corroboration  thereof,  show  any 
act,  declitnitlon,  or  conduct  of  the  nlleged 
concpiriitors  internie<llnte  of  the  conspiracy 
and  the  crime  which  api>arently  recognizes 
the  existemre  of  the  consiuracy  or  rensonnbly 
indicates  preparation  or  motive  to  commit 
the  crime. 

Irvin  V.  State,  11  Olila.  Cr.  301.  146  Pac. 
463. 

(1915)  On  a  trial  for  junrder,  when  a 
conspiracy  Is  fihown,  or  evidence  adduced 
which  fairly  tends  to  siiow  a  conspiracy,  then 
the  acts  and  declarations  of  tlio conspiratorfi 
In  furtherance  of  Its  purpose  and  object, 
are  competent,  and  it  Is  not  iiecesKai-y.  In 
order  to  make  such  evidence  comitetent.  that 
the  conspiracy  should  be  charged  in  the  In- 
for?natIon. 

Irvin  V.  State.  11  Okla.  Cr.  301.  14G  Pac. 
4.'V3. 

(1916)  In  a  prosecution  for  forgery, 
where  the  evidence  tended  to  prove  that 
certain  persona  entered  Into  a  conspiracy 


to  forge  a  deed  for  the  put-pose  of  defraud- 
ing another  person  of  the  land  therein  de- 
scribed, the  profits  to  be  a  division  of  the 
land  or  a  division  of  the  proceeds,  anything 
said  or  done  In  furtherance  of  the  conspiracy 
by  any  of  said  conspirators,  between  the 
execution  of  the  deed  and  the  accomplish- 
ment of  the  further  purpose  of  the  conspir- 
acy Is  admissible  In  evld^ce  against  a  co- 
conspirator on  a  prosecution  for  the  for- 
gery. 

Grayson  v.  Sbite,  12  Okla.  Cr.  226,  154 
Pac.  334. 

(1919)  Where  a  conspiracy  has  been 
shown,  the  act  of  one  conspirator  In  fur- 
therance of  a  common  purpose  is  evidence 
against  all,  and  this  Is  so  though  the  con- 
spirator committing  the  act  was  not  a  de- 
fendant in  the  case  being  tried. 

Isenhouer  t.  United  States,  250  Fed. 
842. 

(1910)  P^vidence  against  one  organiza- 
tion in  furtherance  of  a  conspiracy  Is  evi- 
dence against  all  the  conspirators. 

Keeder  v.  T'nfted  States.  262  Fed.  .36. 

(1P20)  In  a  prosecution  for  larceny, 
where  there  was  evidence  tending  to  show 
that  the  defendant  and  his  codefendants 
acted  in  concert  and  participated  in  the  lar- 
ceny, evidence  showing  intssession  by  a  co- 
defendant  of  a  part  of  the  stolen  property 
was  competent  and  admissible.  In  connec- 
tion with  evidence  that  a  part  of  the  stolen 
property  was  found  in  the  possession  of  the 
defendant. 

Cheeves  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  726. 

(1021)  In  a  prosecution  fof  robbery.  It 
Is  comi;etent  for  the  state  to  show  that  short- 
ly after  the  defendants  were  in  the  vicin- 
ity and  that  at  the  time  a  codefemlant  de- 
livered a  revolver  to  a  witness  while  the 
accused  was  nearby  apparently  waiting  for 
his  codefendant. 

Hill  V.  State,  —  Okla.  Cr.  — ,  200  Pac. 
253. 

9  241.   After  accompliBhment  of  object. 

(1909)     Acts  done  or  statements  made 
after  the  commission  of  an  oCEtMise  are  not 
competent  against  other  persons,  nnless  the 
person  against  whom  offered  was  present. 
Sturgis  v.  State,  2  Okla.  Cr.  362,  102 
Pac.  57. 

Declarations  made  by  a  co-consplrator, 
after  a  conspiracy  has  terminated,  are  not 
admissible  against  a  defendant  on  trial. 
(1911)  Wells  V.  State,  5  Okla.  Cr.  22, 
113  Pac.  210;  (1913)  Bums  v.  State, 
S  Okla.  Cr.  ."jM,  129  Pac.  657. 

(Iflll)  Where  a  witness  testified  to  cer- 
tain statements  made  by  him,  and  further 
testltletl  thiit  he  did  not  know  what  was 
meant  by  the  statements,  it  is  error  to  allow 
the  witness  to  testify  as  to  what  be  under- 
stfMHl  the  statements  to  refer  to. 

Wells  V.  State,  5  Okla.  Cr.  22.  113  Pac. 
210. 
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(1911)  Acts  done  by  a  co-conspirator 
utter  the  termination  of  tlie  conspiracy  are 
not  adniisirible  iu  evir1enc-e  agninst  a  de- 
fendant, unless  tlie  defendant  was  present 
and  had  Icnowledge  of  said  acts,  or  nnlesH 
it  is  proven  tlint  he  nns  In  some  way  con- 
nected tlierewitb. 

Wells  v.  State,  5  Okla.  Cr.  22,  118  Pac. 
210. 

(191.S)  Tor  language  nud  conduct  of  a 
former  wife  of  a  prosecuting  witness,  which 
was  admissible  in  evidence  against  a  defend- 
ant who  was  on  trial  for  tisaault  with  inbHit 
to  kill,  see  opinion. 

Bnrns  v.  State,  S  Okla.  Cr.  554,  129  Pac. 
657. 

(1913)  Where,  in  a  murder  case,  a  con- 
spiracy is  shown  to  have  existed,  statements 
and  acts  of  each  of  the  conspirators  siild 
or  done  by  them  after  the  crime  has  been 
accomplished  is  admissible. 

Washmood  v.  United  States,  10  Oklii. 
Cr.  254,  136  Pac.  184. 

(1914)  Declarations  vC  a  codefendant, 
made  after  the  commission  of  the  crime  and 
in  reference  to  it,  were  held  hearsay  and 
improperly  admitted. 

Koontz  V.  State.  10  Ukla.  ('r.  553,  130 
Pac,  842. 

<1917)  Contradictory  statements  made  by 
a  codefendant  after  the  commission  of  the 
czlme,  not  shown  to  hare  been  made  In  the 
presence  or  hearing  of  the  defendant  being 
separately  tried,  are  In  no  sense  original 
evidence  agnlnst  the  latter.  Where  such 
statements  relate  to  material  'matters  and 
proper  fonndation  is  laid,  tbey  may  be  shown 
and  shall  be  considered  by  the  jury  only  for 
the  purpose  of  affecting  the  credibility  of 
the  witness  niaklug  them.  Aud  when  re- 
questeil  it  Is  the  duty  of  the  court  to  clearly 
inform  the  jury  that  such  statements  can 
not  be  considered  as  independent  substantive 
evidence  against  or  In  favor  of  the  defend- 
ant, but  only  for  the  purpose  of  alTet^ing 
the  credibility  of  the  witness.  Kefusal  of 
the  court  to  Instruct  upon  this  issue  after 
such  request  la  error. 

Thomas  v.  State,  13  Okla.  Cr.  414,  164 
Pac.  994. 

(1915)  Where  tlie  court  permits  n  wit- 
ness to  testify  relative  to  a  transaction  be- 
tween himself  and  one  W,  an  alleged  co- 
ron)*pirntoT.  subsequent  to  the  commission 
of  the  offense  for  which  defendant  was  be- 
ing trieil,  and  there  is  testimony  to  the  ef- 
fect that  the  defendant  was  present  at  the 
time  this  couversiition  took  place,  such  tes- 
timony was  snUlclent  to  authorize  the  trial 
conrt  to  admit  the  evidence,  although  de- 
f»idant  denied  he  was  present  on  said  occa- 
Rlon.  Dlspoted  questions  of  fact  are  to  be 
determined  by  the  jury  under  proper  in- 
Btructlmis  by  the  court 

Bl&nck  V.  State.  14  Okla.  Cr.  380,  160 

Pac  iiao. 


S  242.  Stataments  as  to  past  acts  or  traoMe* 
dons. 

(1903)  Where,  on  n  prosecution  for  homi- 
cide, tlie  court  excluded  testimony  to  prove 
statements  of  a  codefendant,  after  the  mur- 
der, while  In  jail,  and  stated  that  "state- 
moits  made  by  defendant  in  custody  with 
a  howling  moh  around  blm  should  not  be 
taken  as  evidence  against  hlui."  there  was 
no  error  In  such  action. 

Bruner  v.  United  States.  4  Ind.  Ter. 
5fi0,  76  .S.  W.  244. 

S  243.   Self-serving  acts  or  declarations. 

(lyiH)  I'lwn  a  question  of  the  insanity 
of  a  defendant  charged  with  murder,  evi- 
dence of  bis  acts,  cuniluct,  find  declarations 
so  far  as  they  relate  to,  are  connected  with, 
or  lllu^rnte,  or  afford  material  evidence  of, 
his  mental  condition  at  the  time  of  the  homi- 
cide. Is  admissible;  and  written  communl- 
cntlona.  as  well  us  oral  conversations,  tend- 
ing to  show  his  insanity,  are  aduisslUe; 
but  there  must  be  a  reasonable  discretion  in 
the  trijl  court  to  restrict  such  evidence,  and 
to  exclude  It  when  it  is  not  entitled  to  any 
logical  effect  upon  the  question  of  his  men- 
tal condition  at  the  time  of  committing  the 
act  charged.  However,  a  defendant  can  not 
make  substantive  evidenre  In  bis  own  fa- 
vor by  proving  self-serving  declarations  or 
written  statements  ont  of  court,  under  the 
claim  that  the  same  would  afford  ground 
for  argument  that  be  was  Insane,  and  thus 
make  his  defense  of  insanity,  without  be- 
:  ing  subjected  to  cross-examination  as  a  wit- 
ness in  his  own  behalf. 

Keed  v.  State,  14  Okla.  Cr.  661,  174 
Pac.  SOU. 

S  244.  Preliminary  evidence  as  to  eonqilcacy 
or  common  purpose. 

(1894)  In  a  trial  where  conspiracy  is 
alleged,  the  court  may  In  Its  discretion  al- 
low the  Introduction  of  evidence  of  conversa- 
tions had  and  acts  done  by  one  or  more  of 
the  alleged  conspirators  in  the  absence  of 
the  rest,  before  evidence  hits  tieen  given  of 
the  conspiracy,  upon  the  undertaking  of 
the  party  charging  the  conspiracy  that  evi- 
dence to  prove  it  will  be  introduced. 

Devore  v.  Territorj-,  2  Okln.  562.  37  Pac. 
1092. 

(1904)  Slight  evidence  of  a  consplnK? 
is  all  that  Is  required  to  allow  evidence  of 
acts  of  any  one  of  the  conspirators. 

Wells  V.  Territory,  14  Okla.  486,  78 

Pac.  124. 

(1900)  To  render  the  acts  or  statements 
of  one  iierson  admissible  against  others,  some 
evidence  must  be  introiluced  tending  to  show 
that  the  latter  were  concerned  in  the  of- 
feuse. 

Sturgis  V.  State,  2  Okla.  Cr.  362,  102 
Pac.  57. 

(1910)  The  existence  of  a  conspiracy  be- 
ing proved,  the  act  of  any  one  engaged  In 
such  conspiracy  Is  competent  evidence  against 
those  with  whom  he  co-operftted;  but  the 
declarations  ot  a  person  unconnected  with 
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tbe  defendaut  on  trial,  and  not  part  of  the 
res  sestae,  can  not  be  admitted. 

Bniier  v.  state.  3  Okla.  Cr.  .■»2»,  107  Pnc. 

(1911)  SJialit  ovjileiK'o  of  cotlusiou  Is  all 
the  law  reiiulre^  to  admit  tbe  acts  and  dec- 
larations of  a  conHpirator  in  evlileuce  asalnst 
his  co-conspirator. 

Kx  imrte  Haye»,  «  Okla.  Cr.  321,  118 
Pac.  QOD. 

11021)  It  Is  Inniiaterial  hi  what  order 
testimony  pi-edlcated  uiwn  a  conspiracy  la 
Introduced,  If  the  series  of  focts  and  cir- 
i'umstances  shown  In  evidence  ultiiuately 
make  a  prima  facie  case  of  conspiracy.  A 
conspiracy  may,  ami  ^euerally  muut,  be 
proved  by  a  uumt>er  of  Indeiiendeut  acts, 
c4)nditlous,  and  circumstances  tending  to 
show  an  unlawful  common  purpose  of  tbe 
conspirators. 

Matthews  v.  State.  —  Okla.  Cr.  — .  198 
Pac.  iia 

(1921)  It  Is  a  general  rule  that  upon  tbe 
trial  of  one  accused  of  a  crime  evidence  i» 
admissible  to  prove  a  coiis)ilraey  to  commit 
tbe  crime  chatted.  althoHSh  the  con^^inicy 
Is  not  charged  in  the  indictment.  This  Is 
not  pennltted  for  tbe  purpose  of  allowlnfr 
a  conviction  for  a  crime  not  charged,  but 
to  lay  a  foundation  for  the  admission  of 
evidence. 

Matthews  v.  State,  --  Okla.  Cr.  — ,  IDS 
Pac.  112. 


( II )    lX)CUM|=NTAltY    ?3  VIDKXCK    A  ND 
EXCLUSION  OF  PAROI-  EVIDENCE 
THEREBY. 

9  24S.  Public  or  official  acts,  proceedings,  rec- 
ords, and  certificates. 

(1012)  Where  a  temporary  order  of  iu- 
junction  has  lieen  issued  and  served  upon  a 
defendant,  enjoining  him  from  removing  a 
cliikl  beyond  the  Jurisdiction  of  tbe  court, 
and  requiring  him  to  retain  tlie  child  within 
such  Jurisdiction  until  the  matter  can  Anally 
lie  determined,  aiul  where  an  attempt  1h 
made  to  forcibly  take  snch  child  out  of  the 
jiossesslon  of  the  defendant  and  out  of  the 
jurisdiction  of  tbe  court,  before  the  matter 
luis  been  Anally  determined,  and  the  party 
making  this  attempt  Is  killed  in  the  diffi- 
culty arising  therefrom,  upon  the  trial  of 
the  defendant  for  numler  on  account  of 
such  killing,  tlie  Ales  and  order  of  tbe  court 
ill  Nucli  injunction  proceedings  are  admis- 
sible in  evUleiice  to  show  the  good  faith  of 
the  defendnnt. 

Foster  V.  State,  «  Okla.  Cr.  l.tfl.  12C 
Pac.  835. 

(1017)  In  a  trial  for  embezslenient  by  a 
guardian  of  the  funds  belonging  to  his  want's 
estate,  tbe  records  of  tbe  count}*  court  ahow- 
Inff  application  by  such  guardian  for  an  or- 
der of  sale  of  the  lands  belonging  to  the 
ward,  the  granting  of  an  order  of  sale,  a 
sale  of  such  lands,  report  of  such  sale,  nnd 
the  conflmiatlon  of  such  sale,  together  with 


a  report  by  such  guardian  of  the  receipts 
and  disbursements  of  said  funds,  may  be  le- 
gally admitted  in  evidence  for  the  purpose 
of  showing  that  the  money  alleged  to  bare 
been  embessled  came  into  hfs  bands  as  such 
guardian. 

Walde  T.  State.  13  Okla.  Cr.  105,  182 
Pac.  1139. 

(1021)  I  nder,  Sifss.  Laws  1913,  ch.  210. 
art.  9,  providing  for  tbe  taking  of  a  scholas- 
tic census  each  year  in  each  scliool  district 
and  that  the  report  of  the  enumerator  shall 
l>e  made  to  the  county  superintendent  of 
public  instruction,  such  enumeration  lists 
are  competent  and  admissible  on  an  issue 
as  to  the  age  of  a  person,  if  duly  authenti- 
cated, or  by  proof  that  they  come  from  the 
proper  repository. 

Bradshaw  v.  State,  —  Okla.  Or.  — ,  107 
Pac.  715. 

S  246.   Exemplifications,  transcripts,  and  eeiti- 
fied  copies. 

(1911)  A  certified  copy  of  the  record  of 
tbe  collector  of  internal  revenue,  made  by 
tbe  deputy  collector  in  tbe  name  of  the 
collector,  under  tbe  seal  of  the  latter's  of- 
fice, sltowiug  that  a  defen<1ant  has  paid  tbe 
8i)ecial  tax  required  of  liquor  dealers  by  the 
laws  of  the  United  States,  is  admissible  as 
evidence  In  a  prosecution  for  having  liquor 
in  possession  with  intent  to  sell  same,  and 
constitutes  prima  facie  proof  of  the  Intent 
to  sell, 

BliiUigsley  T.  State.  4  Okla.  Cr,  607,  113 
Pac.  241. 

(1011)  It  Is  not  proper  for  an  officer,  in 
makhig  a  certified  copy  of  a  record  In  his 
possession,  to  testify  in  bis  certificate  to  the 
meaning  of  tbe  terms  or  abbreviations  used 
In  such  record;  but  where  he  docs  so,  and 
tbe  terms  or  abbreviations  are  such  that 
the  court  will  take  judicial  notice  of  their 
meaning,  and  tbe  meaning  of  the  terms  as 
given  In  the  officer's  certificate  is  in  ac- 
cordance with  the  court's  Judicial  knowl- 
edge, the  mere  fact  that  such  explanation 
or  definition  Is  coutalnetl  in  the  certificate 
is  no  ground  for  excluding  the  certified  copy 
from  evidence. 

Billingaley  v.  State,  4  Okla.  Cr.  507,  113 
Pac,  241. 

(1013)  A  duly  certified  cony  of  tbe  roc- 
onl.s  of  the  office  of  Collector  of  Internal 
Revenue,  la  .i<IniisRlIde  in  proof  of  tbe  pa.v- 
ment  by  the  defendant  of  the  special  tax  re- 
quired of  liquor  dealers  l»y  the  l'nite«i  States 
Blunk  v.  State.  10  Okla.  Cr.  203.  ISo 
Pac,  946.. 

(1016)  On  a  trial  for  the  forgery  of  a 
deed,  where  it  is  shown  that  tbe  alleged 
forged  deed  was  duly  recorded  in  the  office  of 
the  register  of  deeds,  a  copy  of  the  same 
duly  certified  is  admissible  in  evidence  under 
the  provisions  of  Rev.  I<nw8  1010,  SS  1170. 
5009.  5115. 

Orayson  v.  State,  12  Okla.  Cr.  226,  1M 
Pac.  334. 
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S  247.   Private  writings  and  pnblicationB. 
S  348.   BookB  and  entries  therein. 

(1912)  In  a  prosecution  (or  making  a 
false  report  to  the  controller  of  the  currency 
as  to  state  of  accounts  Iwtveen  a  state  bank 
and  a  national  tmnk,  the  books  of  the  latter 
were  iniproperly  admitted  in  evidence  in  the 
absence  of  testimony  of  some  person  who 
either  Iind  knowledge  of  the  correctness  of 
the  entries  niade  In  such  books,  or  some 
knowledge  of  the  original  trnnKiictloii  be- 
tween which  the  entries  were  foundetl.  or 
there  must  be  testlraoiiy  showing  tbnt  such 
evidence  can  not  be  introduced  becuutie  his 
witnesses  are  dead,  insane,  or  beyond  the 
jurisdiction  of  the  court. 

PhUliin  r.  IJuited  States.  201  Fed.  23». 

(1»13)  The  district  court  has  Jurisdic- 
tion to  try  a  defendant  for  a  crime  com- 
mitted prior  to  statehood,  where  the  de- 
fendant was  indicted  prior  to  the  erection 
of  the  state. 

Washmood  v.  United  States.  10  Okla. 
Cr.  254,  136  Pac.  184. 

(1&18)  Certain  records  and  entries  In 
books  of  account  kept  by  certain  banks,  and 
otlier  written  evidence,  were  admitted  in 
evidence  over  the  objection  and  exception  of 
the  defendant  Held  properly  admitted  In 
prosecution  for  embezzlement. 

Boone  t.  State,  15  Okla.  Cr.  29,  175  Puc. 
61. 

S249.   Hiotographs. 

(1902)  Where,  on  trial  for  murder,  it  is 
shown  that  certain  photognipbs  were  true 
representations  of  the  location  of  the  wounds 
on  the  head  of  the  deceased,  they  were  ad- 
missible in  evidence. 

Smith  V.  Territorj',  11  Okla.  669.  60 
Pac.  805. 

(1909)  Photographs  of  persons,  when 
proven  to  be  correct,  and  when  relevant  to 
some  issue  In  the  case,  are  admissible  in 
evidence. 

Morris  V.  Territory,  1  Okla.  Cr.  617,  9Jt 
Pac.  760. 

(1909)  Where  the  photographer  who  made 
photographs  of  the  premises  where  the  lioml- 
cide  took  place  testified  that  they  did  not 
correctly  show  the  distances  and  relations 
of  the  (*Ject«  which  they  were  purported 
to  represent,  it  wis  not  error  for  the  trial 
court  to  refuse  to  allow  thoni  to  be  lutro- 
duced  in  evldpnce. 

Morris  V.  Territory,  1  Okhi,  Cr.  617,  99 
Pac.  760. 

S  250,   Historical  and  scientific  books. 

(1919)  Medical  iKwks  are  not  admissible 
as  testimony. 

Allen  V.  State,  16  Okhi.  130,  ISO  Pac. 
664. 

S  251.  Authentication  of  docmnenls. 

(1913)  A  certified  copy  of  the  receipt  is- 
sued by  the  internal  collector  tor  money 


paid  for  special  revenue  tux  is  admissible 
without  further  Identification. 

Cahn  V,  State,  10  Okla.  Cr.  200,  135 
Pac.  1155. 

(1915)  In  a  iirosecution  for  larceny  of  u 
state  warrant  and  for  obtaining  a  state  war- 
rant by  false  representations  as  to  the 
amount  of  printing  done  for  the  state.  It  was 
held  tlmt  the  testimony  of  witnesses  that  en- 
tries in  a  book  showing  the'nniount  of  such 
printing  were  correct  and  made  In  the  usual 
course  of  business,  was  admissible. 

State  V.  Kule.  11  Oklii.  Cr.  284,  114  Pac. 
S«7, 

(1919)  In  a  trial  for  statutoiTr  raiie,  o 
note  or  letter  was  projierly  lulndtted  where 
the  prosecutrix  testified  tliat  she  recelvefl 
the  same  from  the  defendant,  and  there  was 
pi-oof  that  the  same  was  in  his  handwriting. 

Clowers  v.  State,  —  Okla,  ~,  184  Pac. 
790. 

(1920)  In  u  prosecution  for  conspiracy 
to  ship  Intoxicating  liquors  into  Indian  Ter- 
ritory, the  government  may  introduce  copies 
of  Invoices  of  liquors  sold  to  the  defendants 
where  it  amieared  that  during  th^  long 
course  of  bnslacss  the  defendants  made  no 
objection  that  the  shipments  to  them  did  not 
conform  to  the  orders  or  the  duplicate  In- 
voices furnished  them. 

Ammcmian  v.  United  States,  267  Fed. 
136. 

(I)  OPINION  EVIDENCE, 

S252.  Conclusions  and  matters  of  opinion  or 
facts. 

(1><04)  On  a  trial  for  larceny,  it  was 
proper  to  exclude  ;in  artidavit  made  by  the 
compbiinlng  witness  before  Instituting  the 
prosecution,  In  which  he  stated  that  he 
"believed  defendants  Intended  to  commit  no 
crime,  and  that  they  are  innocent." 

Devote  v.  Territory,  2  Okla.  562,  37  Pac. 
1092. 

(1008)  In  u  prosecution  fur  homicide,  It  Is 
held  not  error  to  permit  defendant  to  state 
what  imiiresslou  the  oondm-t  and  language  of 
deceased  and  another  acting  with  him  made 
upon  htm. 

Price  v.  State,  1  Okhi.  Cr.  338,  98  Pac. 
447. 

(1911)  It  is  error  to  allow  u  witness  to 
testify  that  he  thought  there  was  something 
crooked  about  a  draft  with  reference  to 
which  he  was  testifying. 

Wells  v.  State,  5  Okhi.  Cr.  22,  113  Pac. 
210. 

(1911)  It  Is  error  to  allow  a  witness  to 
introduce  as  n  part  of  his  testimony  letters 
which  he  had  received  from  persons  other 
than  the  defendant. 

Wells  V.  State.  5  Okla.  Cr,  22.  113  Pac. 
310. 

(1911)  Declfl  rations  made  by  a  co-con- 
iftirator,  after  a  conspiracy  has  terminated. 
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are  not  admtntble  against  a  dtfendant  on 
trial. 

Wells  T.  State,  5  Okla.  Cr.  22,  113  Pac. 
210. 

(1»11>  Wbere  a  witness  testified  to  cer- 
tain statements  mnde  by  him,  and  further 
testified  that  he  did  not  know  what  was 
meant  by  the  stntements,  it  is  error  to  allow 
the  witness  to  testify  as  to  what  he  under- 
stood the  stntements  to  refer  to. 

Wells  r.  State.  5  Okla.  Cr.  22,  113  Pac. 
210. 

S  253.  WitnesMB  in  general. 

S254.   Special  knowledge  ■«  to  mbject* 

nutter. 

(1909)  It  Is  competent  to  prove  intoxi- 
cating qualities  of  substitutes  for  liquor  by 
experimental  effect  or  opinions  of  experts. 

Marklnson  v.  State,  2  Okla.  Cr.  S23,  101 
Pac.  353. 

1 255.   Personal  identity  and  eharaeteris* 

ties. 

(1912)  Before  a  witness  can  be  permit- 
ted to  Identify  another  person  by  his  voice, 
be  ninst  testify  that  he  has  heard  snch  per- 
son spcnk,  and  knows  the  voice  oi  the  party 
BO  identified. 

Blackbnm  t.  State,  7  Okla.  Or.  578,  124 
Pac.  1111. 

i  256.   Mental  condition  or  capacity. 

On  trial  for  murder,  where  Insnntty  Is 
interposed  for  a  defense,  a  nonexpert  wit- 
ness, after  testifying  to  the  acts  of  the  de- 
fendant, may  state  whether  they  impressed 
him  as  being  rational  or  Irrational. 

(1901)  Queenan  v.  Territory,  11  Okla. 
261,  71  Pac.  218,  Judgment  affirmed 
(1903)  190  V.  S.  548.  47  L.  ed.  1175, 
23  Sup.  Ct.  762. 

(1920)  Persons  who  are  not  experts  on 
insanity,  but  who  have  had  opiwrtunity  lo 
converse  with  and  observe  the  actions  of 
one  whose  sanity  Is  at  Issue,  may  legally 
testify  as  to  whether  such  conversations  and 
actions  Indicated  sanity  or  insanity ;  the 
weight  of  such  evidence  being  for  the  Jurv. 
Almerlgi  v.  State,  —  Okla.  Cr.  — ,  188 
Pac.  1094. 

{  257.  — ~  Intoxication. 

(1910)  Whether  the  defendant,  at  the 
time  the  crime  was  committed,  was,  from 
his  drunken  condition,  unable  to  walk  or 
get  out  of  bed.  Is  a  conclusion  to  he  drawn 
by  the  jury  from  all  the  evidence  befoie 
them,  nnd  not  a  matter  of  Indlvlduul  opin- 
ion or  belief  of  the  witnesses. 

Colbert  v.  State,  i  Okla.  Cr.  487,  113 
Pac.  558. 

(1918)  Upon  the  trial,  a  deputy  sheriff, 
who  arrested  defendant  some  Ave  or  six 
hours  after  the  alleged  crime  had  been  com- 
mitted, was  i>erniltted  to  testify  tluit  at  tlie 
time  of  such  arrest,  the  defendant  was  In- 
toxicated. Held  that  an  objection  to  Hiuh 
testimony  upon  the  ground  that  It  was  ermr 
to  i>ermlt  the  otHcer  to  express  hie  opinion 


as  to  ttie  intoxicated  condition  of  the  d^end- 
ant  is  not  well  founded. 

Collins  T.  State,  15  Okla.  Cr.  96.  175 
Pac.  124. 

S  258.   Nature,   condition,   reUtion,  and 

identity  of  objects. 

(1904)  It  is  not  error  to  permit  a  wit- 
ness who  Is  not  an  expert  to  state  facts  with 
reference  to  an  examination  by  bim  of  the 
body  and  of  the  wound,  where  such  facts  are 
not  such  as  require  the  opinion  of  an  ex- 
pert. 

Wells  T.  Territory,  14  Okln.  436,  78  Pac. 
124. 

5  259.   Value. 

(1901)  Expert  witnesses  are  unnecessary 
on  trial  for  larceny,  to  prove  the  reason- 
able market  value  of  chattels  In  common 
use. 

Filson  V.  Territory.  11  OkU.  851,  67  Pac. 
473. 

(1901)  Where  a  witness  testifies  generally 
to  the  value  of  an  article  In  common  use, 
It  will  be  assumed  that  the  market  value  Is 
meant. 

FUson  V.  Territory,  11  Okla.  351.  67  Pac. 
473. 

(1902)  Where  defendant  chai^  witii 
crime,  offers  testimony  to  raise  a  reasonatde 
doubt  of  his  sanity,  the  trial  conrt  In  the 
first  Instance  should  determine  whether  the 
facts  proved  would  reasonably  justify  any 
Inference  of  mental  unsoundness;  but.  If  It 
in  the  least  degree  tends  to  support  the  de- 
fense of  insanity,  It  is  error  to  exclude  it 
from  the  Jury. 

Turner  v.  Territory,  11  Okla.  900,  69 
Pac.  804. 

S2fi0.  —Facts  forming  basis  of  opbdniiL 

(1917)  As  H  general  mle  non-expert  wit- 
nesses should  not  be  permitted  to  give  their 
opinions  as  to  the  sanity  or  Insanity  of  a 
person  whose  mental  capacity  is  made  an 
issue  in  a  criminal  trial.  They  may,  how- 
ever, after  testifying  to  facts  upon  which 
tbey  base  conclusions,  testify  to  the  Impres- 
sions made  upon  them,  and  state  whether 
the  acts  and  declarations  testified  to  led 
them  to  boileve  that  the  person  in  question 
was  rational  or  Irrational;  that  is.  whether 
he  was  sane  or  insane. 

Bell  V.  state,  14  Okla.  Cr.  167.  168  Pac. 
827. 

i  161.   Subjects  of  expert  testimony. 

S  262.   Matters  of  common  knowledge  or 

observation. 

(1909)  Expert  evidence  Is  Incompetent 
if  the  facts  proposed  to  be  proved  are  within 
the  common  exi^erlence  of  mankind. 

Byers  v.  Territory,  1  Okla.  Cr.  677.  100 

Pac.  201. 

(1013)  F.Xpert  opinion  evidence  is  not 
ordinarily  admissible  on  matters  within  the 
common  knowledge  of  mankind. 

Miller  V.  State,  9  Okla.  Cr.  255,  131  Pac. 
717. 
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5263.   Matters    invofannK    trtatrtHk  m 

other  4»Mial  knowlMB«  In  gBsml. 

(1900)  It  Is  error  to  allow  idiyBiclaDS  to 
te^lfy  as  to  tbe  position  of  the  arm  of  de- 
ceased vbea  nhot,  based  on  the  range  of  the 
ballet  after  It  entered  the  body  of  the  de- 
ceased. 

Price  V.  United  States*  2  Okla.  Cr.  449, 
101  Pac  1086. 

5264.   Natnre,  eondidon.  and  relation  id 

objeeti. 

(1904)  On  a  trial  for  murder,  it  wns 
error  to  allow  a  physician  to  state  bis  opin- 
ion as  to  the  position  of  deceased's  arm 
when  he  was  shot ;  tbat  being  a  question  for 
the  Jury. 

Wilson  T.  United  States,  6  Ind.  Ter.  610, 
82  S.  W.  924. 

(1912)  A  doctor  should  not  be  allowed  to 
testify  to  bis  oiiliilon  as  to  tbe  position  the 
body  of  the  dec-en!>ed  may  have  been  in  when 
be  received  tbe  fatal  wound;  but,  where 
from  an  Inspection  of  the  entire  record  it 
appears  that  the  defendant  was  not  injured 
by  the  Introduction  of  this  Incompetent  evi- 
dence, it  will  not  be  ground  for  the  reversal 
of  u  convictioiL 

Mauubiff  V.  State.  7  Okla.  Cr.  S67,  123 
Pac.  1029. 

(1918)  Tbe  subject  of  flrearms  and  the 
size  of  bullets  shot  by  different  kinds  of 
pistolfi  is  a  proper  subject  upon  which  to 
permit  a  Qualified  person  to  express  bis  opin- 
ion, where  such  opinion  is  matnial  to  the 
Issues  involved  in  the  triaL 

CoUbis  r.  State,  16  Okla.  Cr.  96.  175 
Pac.  124. 

1 26?.   Caose  and  efface. 

(1913)  Where  a  wound  is  of  an  extraor- 
dinary nature  and  upon  a  portion  of  the 
body  of  whicb  men  have  little  knowledge, 
expert  evidence,  contrary  to  the  general  rule, 
is  admissible  to  show  whether  such  wound 
wns  self-inflicted. 

Miller  T.  State,  9  Okla.  Cr.  255.  131  Pac. 
717. 

(1913)  Mediciil  experts  may  be  permitted 
to  state  their  opinions  as  to  the  cause  and 
manner  of  death. 

Miller  V.  State,  9  Okla.  Cr.  255.  131  Pac. 
717. 

I  266.  Competency  of  exptttt. 

{ 267.   Knowledge,  experience,  and  ddll 

in  generaL 

(1913)  Experts  are  jiersons  professionally 
acquainted  with  some  science  or  skilled  In 
some  art  or  trade,  or  bavlnfc  knowledge  or 
experience  In  relation  to  matters  not  gen- 
erally known. 

Miller  r.  State^  9  Okhi.  Cr.  255,  131 
Pac.  717. 

(3913)  Within  the  rale  tbat  persons  are 
cmnpetent  to  testify  as  experts  wbo  are 
skilled  In  some  art  or  trade,  the  term  "ait 
or  trade"  includes  every  business  or  employ- 
ment which  requires  peculiar  knowledge  or 


experience,  and  which  has  a  dasft  of  per- 
sons devoted  to  its  panoit 

Miller  T.  State.  9  Okla.  Cr.  255.  181 
Pac.  717. 

S  268.    Determination  of  qneation  of  con»- 

potency. 

(1913)    The  admissibility  of  expert  testi- 
mony is  a  question  of  law  for  the  court. 
MUler  V.  State.  9  Okla.  Cr.  255,  131  Pac. 
717. 

(1918)  Where  a  witness  in  ft  criminal 
case  hfts  qualified  as  an  expert  based  upon 
study  alone,  It  is  error  to  reject  his  tt»ti- 
mony  because  not  based  upon  actual  experi- 
ence. 

Brown  V.  State.  9  Okla.  Cr.  882.  182 
Paa  800. 

§269.  Examination  of  eq;>arti. 

{270.   In  generaL 

(1904)  A  question  to  an  expert  witness 
was  held  to  sufficiently  identify  the  subject 

under  inquiry. 

Howland  v.  Territory.  13  Okla.  S'nt,  76 
Pac.  143. 

S  271.   ■  Hypothetical    qnestioni    and  an- 

twer*. 

(1613)  Expert  testimony  may  be  given 
as  to  matters  within  tbe  knowledge  of  the 
witness  applicable  to  the  evidence  In  reply 
to  hypothetical  questions. 

Brown  T.  State.  9  Okla.  Cr.  382, 132  Pac. 
8S9. 

(1913)  Hypothetical  questions  should  be 
based  upon  and  Include  all,  and  be  limited 
to,  the  testimony  with  reference  to  which 
tbe  expert  testimony  is  desired. 

Brown  T.  State,  9  Okla.  Cr.  882.  182 
Pac.  359. 

(1919)  l^pothetical  qnestlons  proponnd- 
ed  to  expert  witnesses,  which  do  not  Include 
all  of  the  material  tevtlmony.  or  wbich  In- 
clude matters  not  in  testimony  in  the  case, 
are  properly  not  permitted  to  be  answered. 

Davla  V.  State,  15  Oklu.  Cr.  386,  427,  177 
Pac.  eSX,  625. 

S  272.   Facts  forming  bads  of  opinion. 

(1920)  On  a  trial  fur  murder,  where  in- 
sanity Is  interposed  as  a  defense,  a  non- 
expert witness,  after  testifying  to  the  acts, 
conduct,  and  appearance  of  the  defendant, 
may  state  whether  such  acts,  conduct,  and 
apiwarance  impressed  him  as  being  rational 
or  irrational. 

McNeill  V.  State.  —  Okla.  Cr.  — ,  IBa 
Pac.  266. 

S  273.  Effect  of  opIniMi  evldoiiee. 
{274.   Eq^erts. 

(1919)  Instructions  given  by  the  trial 
court  examined,  and  held  to  correctly  cover 
the  law  of  the  case  when  they  are  consid- 
ered as  a  whole. 

Hodges  v.  State,  10  Okla.  Cr.  183,  182 
I  Pac.  260. 
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(J)  TESTIMONY  OF  ACCOMPLICES  AND 
CODKFEXDANTS. 

§  275.   Accomplices  within  rales  of  evidence. 

(18ft8)  Two  ])erson8  who  were  hired  by 
accused  to  take  cattle  from  the  rauge  and 
deliver  theui  to  accused  did  so,  belieTlng 
that  accused  had  purchased  them.  They 
with  accused,  were  jointly  Indicted  for  lar- 
ceny, but  as  to  them  the  indictment  was 
dismissed.  Held  that  tbey  were  not  ac- 
complices of  accused. 
"  Hnrless  v.  United  States,  1  Ind.  Ter.  447. 
45  S.  W.  133. 

(3909)  A  sister  of  a  woman  uimu  whom 
an  abortion  was  performed  is  not  an  "ac- 
complice" whose  nneorroborated  testlmonj' 
would  not  support  a  conviction,  solely  be- 
cause, throuuh  sisterly  affection,  she  went 
with  her  to  the  doctor's  otfice.  where  she  did 
not  consent  to  the  abortion,  but  did  all  In 
her  power  to  prevent  it. 

Greenwood  v.  State,  3  Okla.  Cr.  247,  lOG 
Pac.  371. 

(1913)  A  participant  In  a  (tame  of  poker 
or  other  prohibite<l  games  played  for  money, 
checks,  credit,  or  any  representative  of  value, 
is  an  accomplice  of  bis  adversary,  within 
the  meanine  of  the  statute  which  requires 
the  testimoi^  of  an  accomplice  to  be  cor- 
roborated. 

Hendrlx  t.  State,  K  Okla.  Cr.  530,  12» 
Pac.  78. 

(1913)  The  term  "accomplice,"  as  used 
in  CJomp.  I>aw8  1909.  §  6836.  providing  that 
no  person  shall  be  convicted  of  a  crime  on 
the  testimony  of  an  accomplice  without  cor- 
roboration Is  coDStnied  as  meaning  one  cul- 
pably implicated  In  the  commisHion  of  a 
crime  of  which  the  defendant  is  accused;  in 
other  words,  an  associate,  one  who  knowing- 
ly and  voluntarily  cooperates  or  aids  or  as- 
sists in  the  commission  of  tlie  crime. 

Hendrix  v.  State.  8  Okla.  Cr.  530,,  129 
Pac.  78. 

(1913)  That  a  person  was  present  when 
tlie  fatal  shot  was  fired  did  not  make  htm 
an  accomplice  of  defendant,  unless  he  en- 
couraged, aided,  or  abetted  defendant  in  tli(' 
homicide. 

Maggard  v.  State,  9  Okla.  Cr.  236,  131 
Pac.  549. 

(1914)  In  the  prosecution  of  a  person 
charged  with  re<'elving  stolon  goods  know- 
hig  them  to  be  stolen,  the  thief  who  stole 
the  goods  not  being  accunipltce,  his  te><tlniony 
requires  no  corroboration  under  our  statute. 

Mayes  v.  State,  11  Okla.  Cr.  61,  142  Pac, 
1049. 

(1914)  Tile  teat  hy  which  to  determine 
whether  one  is  an  accomplice  is  to  ascertain 
whether  or  not  he  could  l>e  indicted  or  In- 
formed ngaiufit  for  the  offense  for  which  the 
accused  is  being  tried. 

yiayes  v.  State,  11  OUa.  Cr.  01,  142 
Pac.  1049. 


(1914)  The  person  or  thief  who  steals 
property  is  not  an  accomplice  of  the  person 
who  receives  the  same  stolen  proper^  know- 
ing it  to  be  stolen,  since  the  thief  as  well  as 
the  receiver  of  the  stolen  goods  are  each 
independent  criminals  guilty  of  separate  and 
distinct  offenses. 

.Mayes  v.  State,  11  Okla.  Cr.  «1,  142  Pac. 
1049. 

(191fi>  In  a  prosecution  under  .\ct  June 
•20,  1910,  ch.  395  (30  Stat.  >*2r»)  Comp.  Stat. 
1913,  §5  .SS1'2-.S819.  known  as  the  "White 
Slave  Act,"  a  woman  transported  was  held 
not  to  bo  «n  apoomplice. 

Ilajes  v.  United  Stutfcs,  231  Fed.  100. 

(1917)  In  a  prosecution  for  incest,  where 
it  a|)pear8  that  the  daughter  was  over  the 
age  of  consent,  imd  that  she  knowingly,  vol- 
untarily, and  with  the  same  intent  which 
actuated  the  defendant  united  with  him  in 
the  commission  of  the  offeni^  she  la  an 
"accomplice."  and  her  uncorroborated  testi- 
mony is  insutticlent  to  sustain  a  conviction. 
Williams  v.  State,  14  Okla.  Cr.  196.  109 
Pac.  655. 

(1919)  An  iuternietllary  used  by  an  officer 
of  a  state  bank  in  securins;  a  loan  prohit>- 
ited  by  Itev.  T>uws  1910.  S  270,  is  not  in  law 
an  accomplice  of  thk  oftlcer  Illegally  borrow- 
ing money  in  violation  of  such  sectiou. 

Ernst  V.  State.  16  Okla.  Cr.  507,  184 
Pac.  793. 

(1919)  A  requested  Instruction  that  the 
testimony  of  a  government  oHicer  enforcing 
liquor  regulations  should  be  considered  with 
caution  and  was  not  sntBcient  without  cor- 
roboration to  convict,  was  properly  refused. 

Wilson  v.  United  States,  260  Fed.  840. 

(1920)  A  requested  Instrnctiou,  lu  sub- 
stance to  the  effect  that  if  the  jury  believes 
any  witness  has  been  promised  immunity, 
or  entertains  the  hope  of  Immunity,  from 
any  prosecution  pending  against  him  for 
some  other  offense  than  that  upon  which  the 
defendant  Is  being  tried,  be  stands  in  the 
relation  of  an  accomplice  to  the  defendant, 
and  that  the  testimony  of  such  u  witness 
ahouhl  be  corroborated  in  the  manner  re- 
quireil  of  accomplices,  is  properly  refused. 

Wiley  v.  State,  —  Okla.  — ,  191  Pac 
1057. 

(1921)  Persons  guilty  of  larceny  are  not 
accomplices  of  one  who  receives  or  pur- 
chattes  such  stolen  property  knowing  same 
to  have  iteen  recently  stolen. 

Buttry  v.  Stnto,  —  Okla.  —.  194  Pac. 
286. 

S  276.  Evidence  to  show  witneM  to  be  sccom- 
plice. 

(1915)  In  n  prosocutiou  for  having  un- 
lawful possession  of  intoxicating  liquors,  ev- 
idence held  to  show  that  a  witness  was  an 
accomplice  of  the  defendant. 

.McAlester  v.  State.  15  Okla.  Cr.  7B.  17-1 
Pac  1106. 
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(1910)  fjlight  evidence  of  collusion  is  all 
that  the  law  requires  to  admit  the  acts  and 
dwinrutlons  of  a  cousplrucy  in  evidence 
afrainst  his  co-consplniton*. 

CoDley  V.  State,  15  Oitla.  Cr.  531,  179 
I'ac.  4tju. 

{  277.  AdmissibilHy  and  affect  of  testinion; 
of  accomiuiGei. 

(190(i)  An  accouiiilice  separately  Iudi<-ted 
and  separately  tried  after  iwnrlctton  is  a 
competent  witness,  either  on  hehalf  of  the 
defendant  or  fur  the  proaecutiun. 

Bnrbe  v.  Territory,  20  Okla.  562,  80  I'ac. 
61. 

(10111  Where  a  defendant  is  charfted 
with  n  crime,  he  n'mat  use  ali  reaaouable 
dtlleem-e.  not  only  to  find  out  what  witnesses 
he  will  need,  bnt  also  to  secure  the  attend- 
iinoe  of  such  witnesses  at  hts  trial. 

Brj'an  v.  State.  5  Okla.  Or.  542.  115  Tnc. 
610. 

(lOl.t)  On  the  Joint  trial  of  two  defeud- 
anta.  evidence  competent  njtatnst  either  is  ad- 
misnlble,  though  Inudmlsslble  as  atiainst  ow 
defendant  If  he  were  tried  separately. 

Rojfers  v.  State,  9  Okla.  Cr.  277,  131 
Pac.  Ml. 

(1914)  That  a  voluntary  witness  Is  a  co- 
defendant  affects  only  his  credibility,  even 
thoofcb  he  has  been  convictetl. 

Bryan  v.  State.  11  Okla.  Cr.  180.  1-l-i 
Pac.  392. 

(1914)  rnder  Itev.  I^ws  1910.  5S  5040. 
0W<1,  either  of  two  or  more  persons  jointly 
charged  with  a  crime  is  a  competent  volun- 
tary witness  for  or  against  the  other. 

Bryan  v.  State,  11  Okla.  Cr.  l.SO.  144 
Pac.  302. 

(1914)  The  common-law  rule  excluding 
jiarties  in  interest  or  to  the  record  from  be- 
ing witnesses  has  been  eliminated  by  Rev. 
I.AW8  1010.  39  olMfi.  5SS1. 

Bryan  v.  State,  31  Okla.  Or,  ISO,  144 
Pac.  302. 

(1919)  As  long  as  a  ilefendant  remains 
cIiaiTied  wilh  n  crhnc,  he  is  a  competent  wit- 
new  only  at  his  own  reiincHt;  therefore, 
when  the  stJite  intrtMluced  a  co-defendant  a*" 
a  witness,  it  was  not  error  to  iM»rmlt  the 
state  to  show  that  wliatovcr  diwinalitlcations 
might  have  existed  to  such  witness  had  been 
removed,  and  that  such  co-defendant  was 
<-ompet(.-nt  at  that  time  to  testify  in  behalf 
of  the  state  asaliiat  his  co-di*fcndant. 

Jones  V.  State,  15  Okla.  Cr.  547,  179 
Pac.  619. 

(1910)  There  is  no  rule  of  law  prevent- 
ing cooTiction  u|M>u  the  testliuouy  of  accom- 
plice but  Juries  should  be  eniittoned  agalust 
BQcli  tevtimony. 

Reeder  r.  United  States,  262  Fed.  36. 


i  278.  Corroboration  of  accomplice. 

i  279.   Necessity. 

One  accused  of  crime  can  not  be  <Mn- 
victed  on  the  um-orrohorated  testimony  of 
an  accomplice. 

(1006)  Hill  V.  Territory,  15  Okla.  212. 
70  Pac.  757;  (1907)  Cooper  v.  Terrl- 
torj-.  in  (»kla.  4m.  91  Pac.  1032. 

(1912)  Where  the  entire  evidence  in  a 
cmiQ  shows  that  a  witness  who  was  an  ac- 
C4>iuplice  testified  fur  the  state,  a  conviction 
up  m  his  testimony  will  he  set  aside,  un- 
les.^  It  is  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  tbe 
offense  committed. 

Camp  V.  Sti'te,  7  Okla.  Cr.  531,  124  Pac. 
331. 

(3913(  \  verdict  of  goiity  ujion  tlie  un- 
corrolwrnted  testimony  of  an  accomplice  is 
contrniy  to  the  taw  mid  to  the  testimony, 
and  as  such  will  he  set  aside. 

Head  V.  State.  9  Okla.  Cr.  356,  131  Pac. 
937. 

To  allow  a  conviction  to  stand  upon  the 
testimony  of  an  accomplice,  not  eorrolK)- 
ratwl  by  any  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of 
the  offense,  would  be  in  direct  violation 
belli  of  the  letter  and  spirit  of  Crim.  Pro- 
cedure S  SSM  (Rev.  I^ws  1010).  since  the 
requirement  of  the  law  in  this  respect  can 
not  be  satififleil  by  any  amonnt  of  corrobo- 
rative evidence  which  does  not  tend  to  con- 
nect the  defendant  with  the  conmdssion  of 
the  <»ffense  charged. 

(1913)  Nichols  V.  State,  10  Okla.  Cr.  12, 

133  Pac.  2r)C;  (1913)  Flynn  v.  State. 

10  Okla.  Cr.  41.  lllSt  Fac.  1133. 

(1913)  A  verdict  of  gui'ty  upon  the  un- 
corroborated testimony  of  an  accomplice,  is 
contrary  to  law  and  to  the  evidence^  and  the 
eviderice  is  not  snfliclent  to  support  tlie  rer- 

lUct. 

Ollliim  V.  State,  10  Okla.  Cr.  176.  133 
Pac.  441. 

(3913)  I'nder  Proc.  Ci'ini.  (Rev.  Laws 
1910.  §  .^,SS4).  iirovidlng  that  "a  conviction 
can  not  Ik-  hnd  nimn  the  testimony  of  an  ac- 
coniptN-e.  unless  he  be  corroborated  by  such 
other  evidence  ns  tends  to  connect  tbe  de- 
fendjint  with  the  commission  of  the  offense, 
iind  the  corrohonitlon  is  not  snfliclent-  if  it 
moiely  shows  the  wnnnlsslon  of  the  of- 
fense or  the  clrcnmstJinces  thereof."  there 
can  not  be  a  couviction,  unlenis  there  is 
proof  of  substantial  facts  tending  to  con- 
nect the  defendant  with  the  commission  of 
the  offense  aside  from  and  without  tbe  aid 
Ol  the  accomplice's  testimony. 

Kirk  V.  State.  1«  Okhi.  Cr.  2S1.  135  Pac. 
113G. 

(1015)  A  conviction  can  not  be  baaed 
upon  the  uncorroborated  testimony  of  an  ac- 
complice.   For  testimony  sufflclently  corrob- 


Digitized  by  Google 


1270 


LAW.  X.  (J). 


[20k1a.DIr]  160 


oratlTe  under  the  law  of  thla  Btate  to  mii>- 
port  a  coDTlction.  see  opinion. 

McDonald  t.  State.  12  OkU.  Cr.  144,  152 
Pac.  610. 

(1016)  Under  Or.  Proc.  Rev.  Laws,  S 
6884,  "a  conviction  can  not  be  bad  upon  tbe 
testimony  of  an  accomplice  unless  be  be  cor- 
roborated by  snch  other  evidence  as  teaAn 
to  connect  the  defendant  ^wlth  the  com- 
mission of  the  offense,"  and  If  two  or  more 
accomplices  testify,  the  same  corroboration 
Is  required  as  If  there  be  but  one,  since 
an  accomplice  can  neither  corroborate  him- 
self nor  another  accomplice. 

Cudjoe  V.  State.  12  Okhi.  Cr.  246,  154 
Paa  000. 

(1916)  In  tiiiii  state  a  conviction  for  crime 
can  not  be  atistalned  upon  the  uncorroborated 
testimony  of  an  sonmuiUoa 

Clark  V.  State.  12  Okla.  Cr.  2B3.  154 
Pac  1006. 

(1916)  Where  a  conviction  is  sought  on 
the  testimony  of  an  accomplice,  there  must 
be  competent  corroborative  evidence  tending 
to  connect  the  defendant  with  the  commis- 
don  of  the  offaise  charged,  and  where  there 
la  racb  comHioratiTe  evldraice.  ita  weiRbt 
and  effect  Is  a  matter  for  the  Jury  to  deter- 
mine^ 

Campbell  v.  State.  12  OUa.  Cr.  340.  167 
Pac.  49. 

(1916)  A  conviction  upon  the  uncorrob- 
orated testimony  of  an  accomplice  \b  pro- 
hibited by  our  statute. 

Norrts  v.  State.  12  Okla.  Cr.  460,  168 
Pac.  639. 

(KK16)  ^  One  can  not  be  convicted  upon 
the  uncorroborated  testimony  of  an  accom- 
plice; but  the  testimony  of  the  accomplice 
must  be  corroborated  by  such  evidence  as  In 
itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  in  some  degree 
connect  the  defendant  wUh  ^the  commis- 
sion of  the  offense.  The  corroborating  evl- 
denro  lu  this  case  examined,  and  held  to 
be  insufficient 

Martin  v.  State,  12  Okla.  Cr.  510,  ISO 
Pac.  940. 

(1918)  The  uncorroborated  statement  of 
an  accomplice  whldi  toids  to  connect  an- 
other with  the  commission  of  a  crime  la  In- 
sufflci^t  to  support  n  Judgment  of  convic- 
tion. 

Jones  T.  State.  14  Okla.  Gr.  217,  160 
Pac  1138. 

(1919)  A  conviction  can  not  be  legally  had 
alone  upon  the  uncorroborated  evidence  of 
an  accomplice:  and,  where  the  record  shows 
that  a  conviction  is  so  had.  It  will,  on  ap- 
peal, be  Bet  aside,  whether  or  not  the  de- 
fendant requested  the  court  to  Instrnct  the 
Jury  that  a  conviction  could  not  be  legally 
had  on  the  uncorroborated  evidmce  of  an 
accomplice. 

Weenis  v.  State.  10  Okla.  Cr.  lOS,  1^ 
Pac.  264. 


(1920)  Under  Laws  1916,  cb.  26.  {  13. 
entitled  "An  act  i-elatlng  to  gambling,"  the 
uncorroborated  testimony  of  an  accomplice 
Is  sufficient  to  snataln  a  conviction. 

Shepherd  v.  State.  —  Okla.  Cr.  — ,  102 
Pac.  238. 

(1921)  A  conviction  for  the  crime  of  lar- 
ceny Is  unwarranted  where  the  only  in- 
criminating evidence  was  that  of  an  accom- 
plice who  at  the  time  was  under  charge  of 
burglary. 

Hicks  V.  State,  —  Okla.  Cr.  — .  196 
Pac  144. 

(1921)  Where  the  state's  witnesses  were 
aucomplices  and  there  was  no  testimony 
tending  to  show  the  accused  had  anything 
to  do  with  transporting  the  whisky  lu  ques- 
tion, the  evidence  waa  InsulBclent  to  sustain 
the  verdict 

Hnggerty  v.  State,  —  Okla.  Cr.  — ,  200 
Pac  653. 

S280.   Snflkieiiey. 

See  {  279. 
Martin  v.  State.  12  Okla.  Cr.  510.  159 
Pac.  940. 

(1905)  WbUe  the  testimony  of  an  ac- 
comtUice  must  be  corroborated,  it  ia  not  nec- 
essary that  every  fact  sworn  to  by  the  ac- 
complice shall  be  specifically  corroborated, 
but  it  ia  sufficient  If  It  tends  to  connect  the 
defendant  with  the  commission  of  the  offense. 
Hill  V.  Territory,  15  OUa.  212,  79  Pac 
767. 

(1907)  Evidence  of  witnesses  other  than 
accomplices  held  to  be  sufflcient  to  teud  to 
connect  defendant  with  the  commiselon  of  the 
crime  of  larceny. 

Barbe  v.  Territory,  19  Okla.  119,  01 
Pac  7Sa 

(1007)  The  corroboration  of  the  testi- 
mony of  aa  accomplice  sufficient  to  convict 
must  be  the  proof  of  substantinl  far-ta  tend- 
ing to  Incriminate  the  accused. 

Cooper  V.  Territory,  19  Okla.  496,  01 
Pac.  K»2. 

(1913)  In  this  case,  It  Is  held  that  the 
testimony  of  the  accomirilce  was  sufficiently 
corroborated  by  the  other  evidence  to  Justify 
the  verdict 

Hendrix  v.  State^  8  Okla.  Cr.  530,  129 
Pac  la 

(1017)  It  is  not  essential  that  the  cor- 
roborating evidence  shall  cover  every  ma- 
terial point  testified  to  by  the  accomplice, 
or  be  sufficient  alone  to  warrant  a  verdict 
of  guilty.  If  the  accomplice  Is  corroborated 
as  to  some  material  fact  or  facte  by  inde- 
pendent evidence  toidlng  to  ctmnect  the  de- 
fendant with  the  commission  of  the  crime,  the 
Jury  may  from  that  infer  that  he  speaks 
the  truth  as  to  all.  Such  corroborating 
evidence,  however,  must  show  more  than  the 
mere  commission  of  the  offense  or  the  clr- 
cumstences  thereof. 

Moody  V.  State,  18  Okla.  Cr.  327,  164 
Pac  676. 
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(1&17)    Evidence  corruboratliu;  an  uccom- 
plice  and  tending  to  coonect  tlie  defendant 
with  the  commissiun  of  the  crime  need  not 
be  direct,  bat  may  be  circumstantial  onlf. 
Moody  V.  State,  13  Oklti.  Cr.  327,  164 
Pac.  676. 

(1917)  Evidence  corroborative  of  an  ac- 
comi^ice  need  not  directly  t.-onuect  the  de- 
fendant with  the  commlsalon  of  the  crime; 
it  Is  sufBcleut  if  it  tends  to  comiect  him  with 
its  commission. 

Moody  V.  State,  iZ  Okla.  Cv.  S27,  164 
Pac.  676. 

(1917)  In  a  prosecnUon  for  Incest,  evi- 
dence examined,  and  held  that  the  testimony 
of  the  accomplice  was  suffldoitly  corrob- 
orated by  other  evidence  to  JuBtlQr  the  ver- 
dict. 

WUUams  V.  State,  14  OUa.  Cr.  196^  169 
Pbc.  655. 

(1918)  A  verdict  of  conviction,  based 
upon  tbe  testimony  of  accomplices,  detntl- 
ing  at  length  tbe  clrciiinstanceti  of  tbe  crime 
charged  and  supported  by  tbe  testimony  of 
numerous  witnesses,  clearly  connecting  the 
accused  with  the  otFense.  is  not  contrary  to 
the  law  and  tbe  evidence. 

Estes  V.  State,  14  Okla.  Cr.  420.  171  Pac. 
1131. 

(1918)  (Corroboration  of  an  accomi^lce 
not  tendlnjE  to  connect  defeudaut  with  com- 
mission of  the  crime  of  bavins  unlawful 
possession  of  liquors,  but  merely  tending 
to  abuw  tlint  he  had  possesion  of  whisky, 
held  insufficient 

UcAlester  v.  State^  15  Okla.  Cr.  78,  174 
Pac  1106. 

(1918)  In  a  prosecution  for  assault  with 
intent  to  kill,  the  evidence  considered,  and 
"held,  that  the  testimony  of  an  accomplice 
was  saiDclently  corroborated  by  testimony 
tending  to  connect  the  defendant  with  the 
commlBsion  of  the  offense. 

Estea  V.  State,  15  Okla.  Cr.  291.  176  Pac. 
86. 

(1920)  A  conviction  ciiu  not  be  bad  on 
tbe  corroborated  evidence  of  an  accomplice, 
and  it  Is  not  sufficient  corroboration  to 
merely  connect  ti  defeii<l;int  with  tbe  uc- 
complice  in  the  crime,  but  evidence,  inde- 
pendent of  the  testimony  of  tbe  accomplice, 
must  tend  to  connect  ti  defendant  with  tbe 
crime  itself,  and  not  simply  with  its  per- 
petrators. 

State  V.  WUks,  —  Okla.  Cr.  — ,  18T 
Pac.  813. 

(1920)    Evidence  corroborating  an  accom- 
plice and  tending  to  cimnect  tbe  defendant 
with  tbe  commission  of  tbe  crime,  need  not 
be  direct,  but  may  be  cIiTnrastantlal  only. 
Winfleld  v.  State,  —  Okla.  Cr.  — ,  101 
Par.  609. 

(19S£1)  It  la  not  efvential  that  evidence 
corroborating  an  accomplice  aball  cover  ev- 
ery  material  point  testified  to  by  the  ac- 

(«— <»kla.  2.) 


complice,  or  be  sufficient  alone  to  warrant  a 
verdict  of  guilty.  If  the  accomplice  Is  cor- 
roborated as  to  some  material  fact  or  facts 
by  independent  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime,  the  Jury  may  from  that  infer  that  be 
speaks  the  truth  as  to  all.  Such  corroborate 
hig  evidence,  however,  must  show  more  than 
tae  mere  commission  of  the  offense  or  the 
circumstances  thereof. 

Davis  V.  State.  —  Okla.  Cr.  — ,  196  Pac. 
146. 

(1921)  Wbei*e,  in  a  prosecution  for  con- 
Joint  robbery,  an  accomplice  testifies  that 
defendants  aided  him  in  the  commission  of 
the  crime,  and  the  [Mtrties  robbed  identify  de- 
fendants lis  having  participated  in  the  rob- 
bery, tbe  corroboration  of  the  accomtrtice 
is  sufficient. 

McLaughlin  v.  Htate,  —  Okla.  Or.  — , 
197  Pae._717. 

§  281.  AbsUract  inBtractioni  in  generaL 

(1U20)  The  fact  chat  statements  of  the 
defendant  offered  as  a  confession  of  mur- 
der were  made  to  tbe  arresting  officer  In 
nnswer  to  ()uestiona  which  assumed  bis  guilt, 
and  that  tbe  officer  told  blm  that  It  would 
be  better  to  tell  tbe  truth,  does  not  show 
that  the  confession  was  not  voluntary. 

Mays  V.  States  —  Okla.  Cr.  — ,  197  Pac. 
1064. 

S  282.  Nature  and  snflfieieney  as  adaisrinu  of 
goih. 

See  I  228. 
WUson  T.  State,  —  Okla.  Cr.  — .  183 
Pac  613. 

(1910)  In  criminal  law  a  confession  to 
a  voluntary  statement  made  by  a  person 
chained  with  the  commission  of  a  crime, 
wherein  he  acknowledges  himself  to  be  guil- 
ty of  the  offense  charged,  and  dlstdoses  the 
circumstances  of  the  act,  or  the  share  and 
participation  which  he  lifld  in  It 

Wilson  V.  State,  —  Okla.  Cr.  — ,  18S  Pac. 
613. 

(1919)  A  "confession"  in  a  legal  sense, 
is  restricted  to  an  acknowledgment  of  guilt 
ninde  by  a  person  after  an  offense  has  been 
committed,  and  does  not  apiriy  to  a  mere 
statement  or  declaration  of  an  iudepradesit 
fact  from  which  such  guilt  may  be  inferred. 

WUson  T.  State.  —  Okla.  Cr.  — .  183 
Pac  613. 

(1920)  A  statement,  declaration,  or  ad- 
mission made  by  a  person  accused  of  crime 
tending  to  show  that  other  than  he  com- 
mitted the  offense  with  wblcb  be  Is  charged, 
from  which  statement  tbe  Jury  may  or  may 
not  Infer  tbe  giiUt  of  the  d^endant,  is  not 
a  "confession,"  and  does  not  come  within 
the  rule  ttat  confessions  must  be  voluntary 
to  be  admissible. 

McGamih  t.  State.  —  Okla.  Cr.  — ,  187 
Pac  SOS. 
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(1920)  A  statement  made  by  a  defeudant 
in  reffard  to  a  crime  cliarged  which  does 
not  admit  hie  guilt,  is  not  u  confesFion,  and 
is  not  subject  to  the  rule  that  to  be  ad- 
missible sut^h  statement  must  Gnt  be  shown 
to  have  been  voluntary,  uor  Is  snch  state- 
ment Inadndssible  because  prior  to  making 
same  n  defendaiit  was  not  warned  thiit  any 
statement  made  by  him  could  be  used  against 
blm. 

State  v.  Wllks.  —  Okla.  Or.  — .  1S7  Pac. 

813. 

(1920)  A  confession  is  n  voluntary  state- 
ment made  by  a  person  charged  with  the 
commission  of  a  crime  .wherein  he  Acknowl- 
edges himself  to  be  i;:iiilty  of  the  offense 
charged,  and  discloses  the  eli'cunigtances  of 
the  act.  or  the  share  and  anticiimtlon  wlHch 
be  had  in  it. 

Mays  V.  State,  —  Okla.  Cr.  — ,  1»7  Pac. 
1064. 

(1920)  Kxtrajudicial  confessions  are  those 
which  are  made  by  the  defendant  out  of 
court,  whether  to  an  official  or  uonofficlal 
person,  and  such  confessions.  Id  order  to  be 
admissible,  must  be  entirely  free  and  rolun- 
tsiy. 

Mays  V.  State,  —  Okla.  Cf.  — ,  197  Pac. 
1064. 

(K)  CONFESSIONS. 

8  283.  Admiesibility  in  generaL 
See  §  282. 
Mays  V.  State,  —  Okla.  Cr.  — ,  197 

Pac.  1064. 

(1906)  Although  a  conviction  can  not  be 
bad  upon  extrajudicial  confessions  alone,  yet 
such  evidence  Is  comi>etent,  and,  when  taken 
with  other  competent  evidence,  may  he  suf- 
ficient upon  which  the  Jury  may  base  a  ver- 
dict of  guilty. 

Williams  V.  United  States,  17  Okla.  28, 
87  Pac.  647. 

(1911)  Where  It  is  iHVved  that  confes- 
sions of  the  defendant  were  freely  and  vol- 
untarily made,  they  are  competent  evidence 
against  him. 

Holmes  v.  State,  6  Okla.  Cr.  541,  119 
Pac.  430. 

(1917)  On  the  trial  of  a  guardian  for  em- 
bezzlement of  funds  belonging  to  his  ward's 
estate,  the  transcript  of  an  examinati<»L  of 
snob  ffuardlan  In  the  county  court  as  to  the 
management  by  the  said  guardian  of  bis 
ward's  estate  Is  extrajudicial,  and  snch 
transcript  can  not  be  legally  admitted  in 
evidence  on  the  trial  of  the  defendant,  except 
in  connection  with  other  ludependtmt  evi- 
dence tending  to  support  the  corpus  delicti 
of  the  offense  charged. 

Walde  V.  State.  13  Okla.  Cr.  163,  162 
Pac.  n39. 

(1018)  Defendant's  voluntary  confessions 
are  admissible  in  evidence. 

Klnzer  v.  State.  15  Okla.  Cr.  267,  176 
Pbc  92. 


§  284.  Caation. 

The  fact  that  a  prisoner  may  he  under 
arrest  and  in  jail,  and  was  not  warned  tbat 
any  statement  made  by  blm  might  be  used 
ngalnst  him.  will,  not  in  any  manner  affect 
the  admissibility  of  any  voluntary  statement 
made  by  him  which  would  otherwiiw  be  com- 
iwtent. 

(1912)  Anderson  v.  State.  8  Okla.  Cr. 
90,  128  Pac.  840:  (1920)  Mays  r. 
State,  —  Okla.  Cr.  — ,  197  Pac.  1064. 

§  285.   Volnntary  character  in  general. 

(1909)  Voluntary  stateoients  by  accused 
while  under  arrest,  but  without  duress  or 
inducement,  are  admissible  against  bim. 

Tyner  v.  United  States,  2  Okla.  Cr.  689, 
lOa  Pac.  1057. 

(1010)  When  au  officer  arrests  a  defend- 
ant without  warrant,  the  admissibility  In  evi- 
dence of  any  voluntary  Btatan«it  made  by 
the  defendant  is  not  affected  by  the  legality 
or  illegality  of  the  arrest. 

GUmoi-e  V.  State.  3  Okla.  Cr.  434.  100 
Pac.  801. 

(1910)  Primarily  there  are  two  facts 
which  render  a  confession  inadmissible  as 
evidence;  First,  that  it  was  obtained  under 
any  form  of  compulsion,  so  that  to  receive 
It  in  evidence  would  violate  the  defendant's 
conatitntional  privilege  against  self-incrimi- 
nation ;  and  .second,  that  it  was  made  under 
sncb  circumstances  of  hope  or  fear  as  to 
create  a  fair  iHnbability  of  its  testimonial 
untrustworthiuess. 

Berry  t.  State.  4  Okla.  Cr.  202.  Ill  Pac. 
676. 

(1917)  Where  a  prisoner  Is  compelled  by 
duress  to  make  self-disserving  statements, 
such  statements  can  not  be  put  In  evidence 
against  him. 

Miller  v.  State,  13  Okla.  Cr.  176,  163 
Pac.  131. 

§  286.   FroroiseB  or  other  indacements. 

(1917)  To  render  statements  made  by  a 
prisoner  admissible,  they  must  be  entirtiy 
free  and  voluntary;  that  is.  must  not  be  ab- 
stracted by  any  sort  of  threats  or  violence, 
nor  obtained  by  any  direct  or  implied  prom- 
ises. It  is  not  important  to  determine 
whether  they  amount  to  a  confession  of  guilt, 
or  merely  declarations  of  fiict  tending  to 
show  guilt. 

Miller  V.  State.  13  Okla.  Cr.  176,  168 
Pac.  131. 

(1917)  A.  confession  made  by  a  person 
who  Is  In  custody  Is  not  admissible  In  evi- 
dence agiiinst  him,  if  It  is  induced  by  prom- 
ises of  immunity  or  other  material  advantage. 
A  voluntary  confession,  however,  is  admis- 
sible, and  is  entitled  to  go  to  the  jury  for 
what  it  Is  worth. 

Kearrs  v.  State.  14  Okla.  Cr.  142,  168 
Pac.  242. 

(1917)  A  county  attorn^  has  no  au- 
thority to  dlscoutluue  a  prosecution  except 
by  permission  of  the  court,  and  when  an 


Digitized  by  Google 


163  [20kla.Dls.] 


CRIMINAL 


LAW,  X,  (K). 


1292 


agreement  Is  made  between  counsel  for  the 
accused  and  the  county  attorney  contingent 
upon  the  accused  retuniiug  property  stolen 
In  a  robbery,  and  to  dismiss  the  prosecution 
In  ease  the  injured  party,  who  is  a  nonresi- 
dent, falls  to  return  to  testify  at  the  ex- 
amtnlng  trial,  and  thereafter  the  accused 
returns  the  stolen  property  ami  makes  state- 
ments to  the  officers  concerning  the  commis- 
8io&  of  the  crime,  the  Judgment  will  not  be 
reveraed  on  the  ground  that  the  admissions 
were  improperiy  Introduced,  when  it  clearly 
appears  that  the  county  attorney  lived  up 
to  his  agreement  In  every  respect,  nnd  that 
the  ffuilt  of  the  accused  is  conclusively  es- 
tablished. 

Sroallwood  t.  State,  14  Okla.  Cr.  125, 
187  Pae.  IIM. 

(1920)  ConfessionH  induced  by  n  promise 
or  b«iefit  or  a  threat  of  harm,  made  to  the 
ctefendant  by  a  prosecuting  attorney,  or  an 
officer  having  hbu  In  custody,  or  by  any 
one  bavins  auUiority  over  him,  or  made  by 
a  private  person  In  the  presence  of  one 
whose  acquiescence  may  be  presumed,  wilt 
be  deemed  Inroluntury,  and  will  he  Inadmis- 
sible as  evidence. 

Maya  v.  State,  —  Okla.  Cr.  — ,  197  Pac. 
1064. 

i  287.   Threats  and  fear. 

See  fi  2S6. 
MiUer  T.  State;  13  Okla.  Cr.  176.  163 
Pae.  131 ;  Maya  v.  state,  —  Okla.  Or. 
— .  lOT  Pac.  1064. 

{ 288.  Co^efenclantt. 

(1911)  A  confession  or  admission  of  one 
defendant  upon  a  Joint  criminal  charge  with 
another,  voluntarily  made,  when  properly 
proven,  is  admissible  In  evidence  as  against 
him  upon  trial ;  and  the  prejudice  result- 
ing to  the  Joint  defendant  from  such  ad- 
mission or  confession  is  an  unavoidable  evil 
necessarily  Incident  to  their  Joint  trial. 
Ford  r.  State,  5  Okla.  Cr.  240,  114  Pac. 
273. 

(1011)  When  two  persons  are  Jointly  on 
trial  and  admissions  of  one  of  them  are 
clTered  in  evidence,  it  Is  the  duty  of  thi- 
court  to  limit,  by  proper  admonition  and  in- 
structions, the  effect  of  the  adniLssions  tn 
the  person  making  them. 

Ford  V.  State,  5  Okla,  Cr.  240.  114  Pac. 
278. 

{289.  Preliminary  endance  M  to  wotaaSMry 
diaraeter. 

(1910)  Prima  fade  any  confession  Ih 
admisAlble  in  evidence;  and,  where  ItN  ad- 
missibility Is  challenged  by  the  defendant, 
the  burden  is  on  him  to  show  that  it  was 
procured  by  such  means  or  under  such  clr- 
cnmstances  as  to  render  it  inadmissible,  un- 
less the  evidence  on  the  part  of  the  state 
tends  to  show  that  fact. 

Berry  v.  State,  4  Okla.  Cr.  202,  111  Pac. 
676. 

(3920)  Where  the  competmcy  of  a  con- 
fuvlon  Is  cballenged  on  the  ground,  that,  if 


made,  it  was  not  voluntary,  its  admissibility 
Is  primarily  a  question  for  the  court  In  the 
absence  of  the  Jury,  the  court  should  hear 
the  evidence  offered  respecting  the  facts  and 
circumstances  attending  such  alleged  con* 
fession,  nud  the  bui'den  is  on  the  defendant 
to  show  that  it  was  procured  by  such  means 
oi  under  ewih  circumstances  as  to  render 
it  ImtdmL^ible.  unless  the  evidence  on  the 
part  of  the  state  tends  to  show  that  fact 
If  it  Is  held  competent,  and  proof  of  the 
same  admissible,  the  defendant  is  entitled 
to  have  the  evidence  In  r^rd  to  the  facts 
nnd  oli'cumstancea  under  which  it  was  made 
given  anew  to  the  Jury,  not  that  the  Jury 
may  pass  upon  Us  competency  or  inadmis- 
sibility, but  for  the  puriwse  of  enabling 
them  to  judge  what  weight  and  value  should 
be  slven  to  it  as  evidence,  and  the  jury 
may  disregard  It  If  they  are  not  satisfied 
that  it  was  voluntarily  made. 

Mays  v.  State.  —  Okla.  Cr.  — ,  197  Pac. 
1064. 

S  290.   Determination  of  queition  of  admiid- 

bility. 

See  9  280. 

(1020)  Mays  v.  State,  —  Okla.  Cr.  — , 
197  Pac.  1064. 

(1900)  The  court's  hearing  evidence  on 
the  competency  of  confessions  In  the  Jury's 
presence  is  not  error,  where  It  decided  that 
the  confessions  were  competent  to  be  shown, 
as  the  Jury  are  entitled  to  such  testimony, 
not  for  the  purpose  of  pasidng  on  the  compo- 
tency  ot  the  confessions,  hut  to  determine 
what  weight  or  credit  tb^  woidd  attach 
to  them. 

Kirk  V.  Territory,  10  Okla.  46.  60  Pac. 
797. 

(1900)  Where  the  competency  of  confes- 
sions Is  objected  to  on  the  ground  that  they 
were  no*:  voluntary,  or  were  made  under 
duress  or  promises  of  leniency,  the  court 
sb  tiild  wUbdraw  the  Jury,  and  hear  all  the 
facts  and  circumstances  attending  such  al- 
leged confession,  and  determine  its  com- 
petency. In  the  absence  of  the  jury. 

Klik  V.  Territory,  10  Okla.  46,  60  Pac. 
707. 

(-^PIO)  The  admissibility  of  a  confession, 
where  It  is  challenged,  Is  a  question  solely 
for  the  court  after  hearing,  in  the  absence 
of  the  Jury,  all  the  evidence  on  each  side 
resfwcttng  the  circumstances  under  which 
the  confession  was  made;  and  the  conrt 
is  vested  with  u  large  discretion  In  determin- 
ing the  matter. 

Berry  v.  State,  4  Okln.  Cr.  202,  111  Pac. 
676. 

§  291.  Corroboration. 
§292.   In  general. 

(191.3)  To  authorize  a  conviction,  the 
evidence  need  not  corroborate  the  testimony 
of  au  accomplice  beyond  a  reasonable  doubt 
but  need  merely  tend  to  connect  defendant 
with  the  crime. 

Jones  T.  State.  10  Okla.  Cr.  216,  137 
Pac.  m. 
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§  293.   Corpu  delicti. 

(1909)  In  a  criminal  case,  a  conviction 
can  not  be  had  on  tbe  extrajudicial  coafes- 
sIonB  of  the  defendant  wlthont  evidence 
aliunde  of  tbe  corpus  delicti,  but  direct  and 
positive  proof  of  tb.it  tact  Is  not  lndlEQ>en- 
sable. 

Shires  v.  State.  2  Okla.  Cr.  89,  99  Pac. 
1100. 

(1917)  A  iwnviction  of  an  offense  can 
not  be  properly  had  upon  tbe  extrnjudicial 
coufeaslons  of  a  defendant,  entirely  inde- 
pendent of  any  other  evidence  of  tbe  corpus 
delicti. 

Waldo  V.  .State,  13  Okla.  Cr.  165,  162 
Pac.  1139. 

(1917)  In  a  ci-iuilnal  case,  a  conviction 
can -not  be  bad  on  tbe  extrajudicial  confes- 
sions of  tbe  defendant,  without  evidence  ali- 
unde of  tbe  corpus  delicti,  but  direct  and 
positive  proof  of  that  fact  Is  not  tndispat- 
sable; 

Henry  v.  State.  14  Okla.  Cr.  180,  169 
Pac.  65S. 

(1919)  A  conviction  upon  confession  of 
nets  or  declarations  of  a  prisoner  will  not 
be  soetained  without  corroborative  proof  of 
tbe  corpus  delicti. 

Gotr  T.  United  States^  257  Fed.  294. 

(1919)  Tbe  corpus  delicti  can  not  be 
established  alone  by  the  oncorroborated  ex- 
trajudicial confession  of  the  aceosed. 

Francis  t.  State,  10  Okla.  Cr.  543,  ISS 
Pac  126. 

(1920)  An  extrajudicial  confeaslou,  of  the 
defendant  Is  not  sufHdent  to  warrant  bis 
conviction  without  additional  proof  that  the 
crime  changed  has  been  comuiitted.  There 
must  be.  in  addition  to  tbe  confession, 
proof  of  tbe  corpus  delicti,  and  where  the 
corpus  ddicti  ia  estabU^ed  by  independent 
evidence,  a  conviction  based  upon  the  de- 
fendant's voluntary  confession  is  warrantetl. 

Mays  T.  State,  —  Okla.  Cr.  — ,  107  Pac. 
1064. 

(1921)  Where  the  state  relies  in  part  for 
a  conviction  on  a  purported  extrajudicial 
confession  of  defendant,  there  must  be  other 
proof  of  the  corpus  delicti,  either  direct  or 
circumstantial,  before  a  conviction  can  be 
sustained. 

Brown  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  967. 


(L)   EVIDKXCK  AT  PRELIMINARY  EX- 
AMINATION OR  AT  FORMER  TRIAL. 

S  294.  Admiuibility  in  general. 

(1910)  In  a  prosecution  for  perjury,  where 
the  whole  of  the  defendant's  testimony.  In 
giving  which  the  perjury  Is  charged  to  have 
been  committed.  Is  read  to  the  jury  by  the 
court  reporter  who  took  It  in  the  former 
trial,  and  where  the  defendant  In  the  per- 
jury trial  does  not  take  the  stand  In  bis 
own  behalf,  the  court  should  not,  at  the  de- 


fenilant's  request.  Instruct  the  jury  that  they 
shall  consider  his  former  testimony  as  read 
to  them  as  bis  testimony  in  the  Instant 

case. 

Gray  v.  State.  4  Okla.  Cr.  202.  Ill  Pac. 
825. 

{  295.  Grvnndt  for  admlssioD  of  fonner  tsili- 

mony. 
S296.   In  seneraL 

( 1897 )  The  deposiUous  of  witnesses, 
taken  and  used  lu  a  former  civil  action  or 
proceeding,  are  not  made  competent  evi- 
dence In  a  criminal  action  by  showing  that 
the  witnesses  are  since  deceased,  notwith- 
standing that  the  factn  In  controversy  are 
the  same  lul  both  cases,  there  being  no 
statute  authorizing  siK-h  use. 

Wntkins  v.  United  States,  5  Okla.  729, 
00  Pac.  88. 

(1910)  Before  the  testimony  of  a  witness 
at  a  former  trial  may  be  proved  as  aecon- 
dary  evidence  against  a  defendant  in  the 
Qnal  trial,  it  must  first  be  proved  that  such 
former  trial  was  bad,  that  the  witness  was 
sworn  and  testified,  that  the  defendant  was 
present,  and  bad  opportunity  for  cross-ex- 
amination, and  that  tbe  witness  has  since 
died,  become  insane,  left  the  state,  that  be 
Is  sick  and  unable  to  testify,  or  that  his 
whereabouts  can  not  with  due  diligence  be 

Hawkins  v.  United  States,  3  Okla.  Cr. 
651,  108  Pac.  561. 

(1917)  Tbe  transcript  of  tbe  testimony 
of  a  witness  who  testified  at  the  examin- 
ing trial  is  entitled  to  be  admitted  in  evidence 
on  behalf  of  the  state  when  the  witness  who 
gave  the  testimony  Is  dead,  has  voluntarily 
left  the  stale,  or  is  otherwise  beyond  the 
jurisdiction  of  the  court,  without  the  con- 
sent of  the  proper  officer. 

Keams  v.  State.  14  Okla.  Cr.  142.  168 
Pac.  242. 

1 297.   Deadi  or  diisUHty  ^  wiHWM. 

(IOCS)  Return  of  an  officer  on  a  BUb- 
iwena  that  the  witness  is  dead,  and  oral 
evidence  of  witnesses  that  they  bad  been 
informed  of  his  death,  is  Insnlflclent  to  rai- 
der competent  In  a  final  trial  bis  testimony 
at  the  preliminary  examination. 

Driggers  v.  United  States,  1  Okla.  Cr. 
167,  95  Pac.  612. 

(1913)  Testimony  given  at  a  preliminary 
hearing  is  admissible  upon  proper  proof  of 
tbe  witness*  death. 

Washmood  t.  United  States,  10  Okla. 
Cr.  2S4.  136  Pac.  184. 

(1914)  Where  a  witness  for  the  state  on 
the  preliminary  examination  has  since  died, 
a  transcribed  copy  of  the  stenographic  notes 
of  his  testimony  given  on  the  preliminary 
examination,  supported  by  tbe  stenograph- 
er's testimony.  Is  admlssUxle  lo  evidence 
agninst  the  defendant  upon  any  subsequent 
trial  of  the  case. 

Stealer  v.  State,  10  Okla.  Cr.  400,  188 
Pac.  305. 
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(1919)  Coustitutloual  provisiou  Uiat  de- 
fendant has  8  right  to  be  confronted  with 
witnesses  against  him  as  compiled  with 
when  defendant  has  had  an  opportunity  to 
cross-examine  said  wltnesaea  In  a'  prelim- 
inary trial  before  a  justice,  and,  when  a 
witness  has  died,  his  testimony  reduced  to 
writing  and  slsned  by  him  la  admissible 'at 
the  snbseqaeut  trial. 

Cames  t.  State,  14  Okla.  Cr.  585,  179 
Pac.  476. 

(1921)  An  unverified  certificate  of  a  pur- 
ported physician  stating,  '•This  is  to  certify 
that  Virftie  Selman  is  in  such  physical  con- 
dltion  that  she  should  not  leave  home,''  is 
not  n  sufficient  showing  to  warrant  the  in- 
troduction of  her  testimony  taken  at  a  for- 
mer trial. 

DeBose  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  17C. 

1 298.   Absenee  ni  irilness. 

(1913)  Testimony  given  at  a  preliminary 
trial  at  which  the  witness  was  eroMs-exani- 
Ined  by  defendant  was  held  admissible  where 
the  attendance  of  the  witness  could  not  be 
produced. 

Edwards  v.  State.  0  Okla.  Cr.  30G,  131 
Pac.  966. 

(19W)  The  evidence  was  held  to  Justify 
the  trial  court  In  admitting  the  testimony 
given  at  the  preliminary  hearing  by  a  wit- 
ness absent  at  the  final  hearing. 

Edwards  r.  State,  9  Okla.  Cr.  396,  131 
Pac.  966. 

(1913)  Where  a  witness  testifying  on  a 
prior  trial  of  a  mnrder  case  can  not  be 
found  In  the  county  at  the  i<ub^ieqiient  trial, 
Ills  testimony  on  the  prior  trial  is  admis- 
sible. 

Henry  v.  State,  10  Okla.  Cr.  3tt9, 136  Pac. 
982. 

(1917)  Testimony  of  witness  at  prelim- 
inary hearing,  where  there  was  opportunity 
for  cro8S«xamlnation.  may  be  heard  at  tlie 
final  trial,  where  state  shows  due  diligence 
to  ascertain  whereabouts  and  to  serve  him 
with  snh'xwna. 

Jeffries  T.  State,  13  Okla.  Cr.  146,  162 
Pac.  11S7. 

(1917)  Where  all  the  evidence  Intro- 
doced  in  the  trial  of  a  criminal  case  fails, 
as  to  any  defendant,  to  establish  guilt  of 
the  crime  charged  beyond  a  reasonable 
doabt,  a  verdict  of  gnilty  is  not  warranted. 
NIcholBon  V.  State,  13  Okla.  Cr.  123,  162 
Pac.  447. 

(1917)  Where  testimony  was  taken  down 
at  preliminary  hearing,  witness  being  with- 
out Jurisdiction,  held  that  it  was  immate- 
rial that  names  of  the  witnesses  ofTered  to 
[Ht>re  that  accused  had  been  confronted  by 
abemt  witness  and  such  witness  was  be- 
yond Jnrisdictlon.  were  not  indorsed  on  in- 
dictment. 

Fltzsiinmons  v.  State,  t-1  Oklu.  Cr.  SO, 
166  Pac.  453. 


(1917)  Where  testimony  of  a  witness  was 
given  at  preliminary  examination,  taken 
down  by  reporter  in  presence  of  defendant 
and  bis  counsel,  who  cross-examined  him, 
and  such  testimony  was  filed  with  the  clerk, 
the  transcript  is  admissible,  where  witness 
is  not  present  and  can  not  be  found  within 
the  Jurisdiction. 

Fitzsimmons  t.  State,  14  Okla.  Cr.  80, 
166  Pac.  453. 

(1918)  It  Is  not  error  on  the  part  of  the 
trial  court  to  refuse  to  grant  a  continuance, 
or  to  permit  the  defendant  to  read  the  testi- 
mony of  a  witness  glren  in  bis  behalf  on 
a  former  trial,  where  the  record  shows  that 
by  the  exercise  of  reasonable  diligence  the 
attendance  of  the  witness,  who,  at  the  time 
of  the  trial,  was  within  the  jurisdiction  of 
the  court,  could  have  be^  obtained. 

Dunn  V.  State.  14  Okla.  Cr.  452.  172 
Pac.  463. 

(1918)  In  a  prosecution  for  murder,  where 
the  testimony  of  a  witness  was  given  at 
the  preliminary  examination,  and  bis  testi- 
mony was  taken  by  the  reporter,  in  the 
presence  of  the  defendant  and  bis  counsel, 
who  cross-examined  him,  and  such  testimony 
is  transcribed  and  filed  wltbi  the  court  clerk, 
held  that  if  the  witness  is  not  present  at 
the  final  trial,  and  the  state  shows  that  such 
witness  can  not.  with  due  diligence,  be  found 
within  the  Jurisdiction  of  the  court,  the  tes- 
timony of  the  witness  may  be  read  to  the 
Jury. 

Beshlrs  t.  State,  14  Okla.  Cr.  578,  174 
Pac.  577. 

(1918)  Proof  of  predicate  for  the  intro- 
duction of  the  transcript  of  the  testiipony 
of  an  absent  witness  taken  upon  the  pre- 
liminary examination  held  Incompetent  and 
insufficient. 

Temple  v.  State,  15  Okla.  Cr.  176,  175 
Pac.  733. 

(1920)  IT|K>n  proper  proof  of  a  sufficient 
predicate  therefor,  the  transcript  of  the 
testimony  of  a  witness  given  In  the  exam- 
ining trial  may  be  read  In  evidence  at  the 
trial. 

Uddell  T.  State,  —  Okla.  Cr.  — ,  193 
Pac.  62. 

E299.  —  Opportimity  for  crow  eHiinsrim 

(1918)  Where  a  witness  was  examined 
and  cross-examined  by  the  defendant  at  a 
prelimlnarj'  examination,  and  at  a  subse- 
quent mistrial  of  the  case,  but  Is  absent  at 
the  final  trial  of  tbe  cnse  and  without  the 
Jurisdiction  of  the  trial  court,  upon  a  proper 
predicate  having  been  laid  therefor,  the  state 
may  legally  Introduce  the  trauscrlpt  of  such 
witness  given  at  the  prellmlnnry  trial,  and 
if  the  defendant  desires  to  attack  the  cred- 
ibility of  such  witness,  because  of  a  material 
variance  between  his  evidence  at  the  pre- 
liminary trial  and  that  at  the  mistrial,  he 
may  Introduce  such  parts  of  such  evidence 
given  at  the  mistrial  as  shows  variant  state- 
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ments  from  those  given  at  the  prclimlnnrj' 
trial. 

Davis  V.  State,  15  Okla.  Cr.  427,  177 
Pac.  625. 

<1019)  Tbe  coniftltutlonni  iirovlslon  wliii-li 
guarantees  to  a  defciulant  the  right  to  be 
confrontnl  by  the  witnesses  against  bini  is 
fully  compiled  with  when  the  defendant  has 
had  the  opportunity  to  oross-esaraine  the 
said  witnesses  fu  a  preliiulnnry  trial  be- 
fore a  justice  of  the  peace.  When  this  has 
been  done,  and  nix>n  a  subsequent  trial  of 
the  said  cause,  if  It  is  siitlsfai-tovily  ]proveil 
that  such  witnesses  have,  since  the  former 
trial,  died,  become  insane,  left  the  state, 
or  that  their  whereabonta  (-an  not  with  due 
diligence  be  asct'rtiiineil,  or  are  sick  and 
uuabie  ti>  testify,  the  tcstinntu.v  of  such  wit- 
nesses Kiven  uiM)u  said  former  trial  may  be 
proved  upon  the  subsetiueiit  trial. 

Valentine  v.  State,  —  Okla.  Cr.  — ,  104 
rac.  254. 

S  300.   Method  of  proof. 

(1904)  Where  n  court  stenographer  has 
testified  to  questions  propoundotl  to  a  wit- 
ness on  a  former  trial,  and  to  answer  sucb 
questions  has  been  permitted  to  use  tbe 
shorthand  notes  t;iken  at  the  former  trial, 
and  is  asked  tx>  read  therefrom  all  the  tes- 
timony eiven  by  such  witnew  iit  such  trial, 
the  evidence  is  i»roi>erly  excluded. 

•  Flohr  V.  Territory,  14  Okla.  477,  7«  Pac. 
565. 

(1900)  Inasmuch  an  the  statute  only  re- 
quires the  examining  magistrate  to  make  in 
writing  a  genei*al  statement  of  the  sub- 
stance of  what  was  proven,  testimony  of 
witnesses  as  to  the  testimony  of  defendant 
on  the  e,\aminlng  trial  was  not  objectionable 
as  not  tbe  best  evidence. 

Wilis  V.  Tnlted  States,  C  Ind.  Ter.  424, 
08  S.  W.  147. 

(1013)  Where  the  testimony  of  a  witness 
at  an  examining  trial  was  taken  by  a  stenog- 
rai^r,  but  no  attenifit  was  made  to  comply 
with  Comp.  I-aws  1000,  S  0023.  the  tran- 
script of  the  te.stimony  was  not  admissible 
on  the  witness'  death,  imless  tbe  stenog- 
rapher testifies  that  a  purported  copy  is  a 
true  and  correct  copy  of  bis  notes. 

Wadsworth  v.  State,  9  Okla.  Cr.  S4,  130 
Pac.  SOS. 

(1913)  rmler  Comp.  T^ws  V.m.  §  G023, 
providing  for  the  examination  of  witnesses 
at  an  examining  trial,  a  signed  statement 
of  the  testimony  of  a  witness,  or  the  tran- 
script of  his  testimony'  taken  In  shorthand, 
is  admissible  on  the  witness'  death  without 
further  Identification  or  verification. 

Wadsworth  v.  State,  9  Okla.  Cr.  84,  130 
Pac.  SOS. 

(1917)  A  transcript  of  the  testimony  of 
a  witness  taken  at  the  examining  trial  prop- 
erly anthentlcnted  and  preserved,  as  tbe  law 
requires.  Is  entitled  to  be  admitted  in  evi- 
dence when  it  is  estahli-^hoKl  that  such  wit- 
ness is  beyond  tbe  jurisdiction  of  the  court. 


and  can  not  be  secured  at  tbe  trial  of  the 

cause. 

Smallwood  v.  State,  14  Okla.  Cr.  125, 167 
P^c.  1154. 

riOltt)  The  law  not  designating  who  may 
take  in  shorthand  the  evidence  of  a  witness 
nt  an  examining  trial  ,any  stenographer  may 
do  so,  and  a  transcript  of  such  evidence,  not 
signed  by  the  witness,  upon  a  proper  predi- 
cate might  he  admitted  In  evidence. 

Davis  V.  State,  15  Okla.  Cr.  S86,  427, 
177  Pac.  621.  625. 

(1919)  Wbere  a  witness  for  the  state, 
whom  the  defendant  had  an  opportunity  to 
cross-examine,  is  without  tbe  state,  a  tran- 
HcrllKHl  copy  of  the  stenographic  notes  of  tbe 
testimony  of  such  witness  given  on  the  pre- 
liminary examination  of  the  defendant  Is 
admissible  in  evidence  against  the  defend- 
ant ui>on  his  subsequent  trial,  notwithstand- 
ing such  transcript  of  said  testimony  had 
not  been  filed  In  tbe  trial  court 

Baldock  v.  State,  16  Okla.  Or.  203,  182 
Pac.  265. 

(1920)  Wliere  proper  predicate  Is  laid, 
the  testimony  of  a  witness  given  at  the  pre- 
liminary examination  may  be  read  to  the 
jury  at  tlie  trial  and  It  Is  Immaterial  whether 
such  testimony  Is  read  from  a  carbon  copy 
of  the  original  transcript  of  the  stenograph- 
er's shorthand  notes,  provided  it  Is  satis- 
factorily established  to  be  a  true,  full,  and 
correct  translation  of  the  testimony  of  the 
witness  at  the  preliminary  examination. 

Cowley  V.  State.  —  Okla.  Cr.  — ,  194 
Pac.  284. 


(M)  WEIGHT  AND  SUFFICIENCT. 

3  301.  Weight  and  conclasiveness  in  generaL 

(1900)  The  facts  which  are  shown  by 
competent,  credible  evidence  to  be  satisfac- 
tory to  the  Jurj'  should  not  be  disregarded 
simply  because  a  witness  who  has  testified 
to  them  Is  thought  worthy  of  unbelief. 

Tucker  v.  Territory,  17  Okla.  56.  87  Pac. 
307. 

§302.  Cirenmsiantial  evidence. 

(1895)  In  a  prosecution  baaed  upon  cir- 
cumstantial evidence  the  several  circum- 
stances upon  which  the  conclusion  depends 
must  be  fully  established  by  proof.  They 
arc  facts  from  which  tlie  main  fact  Is  to 
ha  inferred,  and  they  are|  to  be  proved 
liy  competent  evidence,  of  the  same  weight 
and  force  as  If  each  one  were  Itself  the  main 
fact  in  issue. 

Dossett  V.  United  States,  3  Okla.  691,  41 
Pac.  008. 

(1S05)    Before  there  can  be  a  conviction 
upon  circumstantial  evidence,  every  material 
fact  and  circumstance  surrounding  tbe  crime 
must  be  proved  beyond  a  reasonable  doubt 
Dossett  V.  United  States,  3  Okla.  591,  41 
Pac.  608. 
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(1902)  Wbere  circuiustaatlul  evidence  is 
relied  on  for  conviction,  each  essential  fact 
in  the  clMlu  must  be  found  to  be  true  be- 
yond a  reasonable  doubt  to  warrant  a  convic- 
tion. 

Hodge  V.  Territory,  12  Okla.  JOS,  69  Pac. 
1077. 

(1909)  In  order  to  sustain  a  conviction, 
circumstantijil  evidemv  must  rise  to  thai 
degree  of  convincing  power  which  satisfies 
the  mind  beyond  a  reasonable  doubt  of  the 
guilt  of  tile  accused. 

Hayes  v.  United  States,  109  Fed.  101. 

(1911)      The    facts    and  circumstances 
proved  must  not  only  be  ooualstent  with  and 
point  to  the  Kuilt  of  the  defendant,  but  they 
must  be  inconsistent  with  his  innocence. 
Sles  V.  State,  «  Okla.  Cr.  142,  117  Tno. 
504. 

(1911)  Wherv  the  evidence  is  wholly  cir- 
cumstantial, and  the  facts  and  <-ircun)stancefi 
are  of  such  a  character  as  to  fairly  permit 
an  Inferenc-e  consistent  with  Innocence,  It 
can  not  be  rcganled  as  evidence  sufficient  to 
support  a  convietiou. 

Sles  V.  State.  6  Okla.  Cr.  142.  117  Pac. 
504. 

(1811)  The  chain  theory  with  reference 
to  circumstantial  evidence  is  repudiat^ed,  and 
the  cable  theory  adopted. 

Ex  parte  llayei^  6  OUa.  Cr.  3Z1,  118 
Pac.  609. 

(1912)  The  link  and  chain  theory  with 
reference  to  clrcumstantiul  evidence  is  re- 
jected, and  the  rope  or  cable  theory  is 
adopted  (Ex  iwrte  Hayes,  6  Okla.  Cr.  321. 
lis  Pac.  600.  and  Bx  parte  Harklns,  124 
Pac.  931,  decided  at  the  iHVsent  term  and 
reaffirmed). 

Ex  parte  JeCterles,  7  Okla.  Cr.  544,  124 
Pac.  024. 

(1912)  A  single  circumstance  standing 
by  itself  may  be  of  no  value  as  evidence, 
and  two  or  thre^  or  more  circumstances, 
tsken  together,  mlRht  not  be  snffl'^cnt  to 
Justly  a  cont-ictlon;  but,  where  a  multitude 
of  circumstances  are  proven  and  are  con- 
tddeied  together,  they  may  irresistibly  estab- 
lish the  guilt  of  a  defendant. 

Ex  parte  JeCTeHes,  7  Okla.  Or.  544,  124 
Pac.  924. 

(1912)  In  cases  depending  ui>on  circum- 
stantial evidence,  where  the  clrcnmstances 
proven  are  not  only  consistent  with  the 
gnllt  of  a  defendant,  but  are  also  Inconsi»«t- 
ent  with  bis  innocence,  such  evidence  in 
weight  and  probative  force  may  surpass  di- 
rect evidence  In  its  effect  upon  the  court  or 
jnry. 

Ex  parte  Jefferles.  7  Okla.  Cr.  544.  124 

Pac.  924. 

(1012)  All  evidence  is  largely  clrcum- 
stantlnl.  and  evidence  when  most  direct, 
defends  upon  clrcnnutances  for  its  credibil- 
ity, we^ht  and  effect. 

Ex  parte  Jefferies.  T  Okla.  Cr.  544,  124 
Pac.  924. 


(1912)  While  to  a  limited  extent,  a  false 
consistency  of  circumstances  may  be  con- 
structed, yet  exijerlence  teaches  this  Is  al- 
most impossible  where  there  are  a  consid- 
erable number  of  circumstances  involved. 
Ex  parte  Harklns,  7  Okla.  Cr.  404,  124 
Pac.  931. 

(1912)  When  In  the  trial  of  a  criminal 
case,  the  evfdcuce  relied  upon  for  conviction 
Is  entirely  circumstantial,  the  facts  shown 
must  not  only  be  consistent  with  and  point 
to  the  suilt  of  the  accused,  but  must  be 
inconsistent  with  his  innocence;  and  where 
the  evidence  only  raises  a  suspicion  of  the 
guilt  uf  the  accused,  it  is  insuthclent  to  sus- 
tain a  conviction,  since  suspirinn  is  not  proof; 
and  the  court  should  direct  a  verdict  under 
such  fircunLStiinces. 

Xiish  v.  State,  S  Okla.  Cr.  1,  120  Pac. 
200. 

(1912)  In  cases  of  circumatantlnl  evi- 
dence, the  court  should  instruct  the  jury  that 
the  facts  necessary  to  establish  the  conclusion 
of  the  guilt  of  the  defendant  must  be  proved 
by  comi)t>tent  evidence  and  beyond  a  rea- 
sonable doubt :  and  tliey  must  not  only  be 
consistent  with  the  guilt  of  the  defendant, 
but  they  must  exclude  to  a  moral  certainty, 
every  other  reasonable  •  hypothesis,  except 
that  of  guilt:  and  that  Is  nil  that  the  law 
requires  in  such  cases. 

Inklebarger  v.  State,  8  Okla.  Cr.  316, 
127  Pac  707. 

(1912)  In  order  to  warrant  a  conviction 
upon  circumstantial  evidence  alone,  the  cir- 
cumstuncea  proven  and  believed  to  be  true 
by  the  jury  must  not  only  be  consistent  with 
the  guilt  of  the  defendant,  bnt  most  also 
i»e  Inconsistent  with  his  Innocence;  and  when 
the  jury  find  beyond  a  reasonable  doubt  that 
this  conviction  exi-sts,  it  is  their  duty  to  con- 
vict in  such  case. 

Walker  v.  State,  11  Okla.  Cr.  339,  127 
Pac.  895. 

(1915)  In  cases  of  clrnimstantlal  evi- 
dence, it  is  necessary  that  all  the  facts  and 
circumstances  essential  to  a  conviction  be 
pro\'ed  beyond  a  reasonable  doulrt. 

Foley  V.  State,  12  Okla.  Cr.  17,  151  Pac. 
4.S6. 

(1016)  Where  the  evidence  Is  wholly  cir- 
cumstantial, and  the  facts  and  circumstances 
In  evidence  ai-e  of  such  a  character  as  to 
fairly  iiermit  an  Inference  consistent  with 
innocen<-e.  it  can  not  be  regarded  as  evidence 
sufBcieut  to  support  a  conviction. 

Itrown  V.  State,  12  Okla.  Or.  343.  356  Pac. 
1150. 

(1020)  Circumstantial  evidence  to  be  suf- 
ficient to  convict  must  show  circumstances 
consistent  with  the  guilt  of  the  defendant, 
inconsistent  with  his  Innocence,  and  Incapa- 
ble of  explanation  on  any  other  reasonable 
hypothesis  than  that  of  guUt 

Broshears  v.  State,  —  Okla.  O*.  — ,  187 
Pac.  254. 
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Where  the  state  relios  wholly  od  circum- 
stantial evidence  to  prove  guilty  knowledge, 
the  circumstances  relied  upon,  when  con- 
^dered  together,  must  point  clearly  and 
conclnsli'ely  to  Uie  guilt  of  defendant  and 
exclude  every  reasonable  hyiwthesis  other 
than  that  of  suilt. 

(1020)  IJHVis  V.  State,  --  Okla.  Or.  — , 

193  I'ac.  745;   (1920)  McLJiughlin  v. 

State,  —  Oltln.  Cr.  — ,  103  Pac.  1010. 

(1921)  To  supiiort  a  verdict  in  n  criminal 
case,  based  upon  eircuuistantial  evidence 
alone,  it  is  not  sufflclrat  that  the  facts  proved 
coincide  with  and  render  probable  the  guilt 
of  the  accused ;  but  the  circumstances  shown 
must  not  only  be  consistent  with  the  guilt 
of  the  accused,  but  they  must  ex<dude,  to 
a  moral  certainty,  every  other  reasomible 
hypothesis. 

DeBose  V.  State,  —  Okla.  Cr.  — ,  197 
Pac.  176. 

S  303.   Credibility  of  witnesses  in  general. 

(1911)  An  iustructiou  that  tlie  Jury  may 
disregard  the  entire  testimony  of  any  wit- 
ness whom  they  Iielleve  to  have  testified 
falsely  to  any  materit^l  fact,  and  wiiicli  lemes 
out  of  consideration  the  question  whether 
such  false  testimony  was  wilfnily  and  know- 
ingly given,  is  erroneous. 

Hendrix  t.  State,  4  Okla.        611,  113 
Pac.  244. 

(1911)  An  instruction  that  the  jury  may 
disregard  the  entire  testimony  of  any  wit- 
ness whom  they  brieve  to  have  testified 
falsely  to  any  material  fact,  and  which  leaves 
out  of  consideration  the  question  whether 
such  false  testimony  was  wilfully  and  know- 
ingly given,  fs  erroneous;  but,  where  the  de- 
fendant did  not  testify  himself  or  introduce 
any  witness  in  his  behalf,  the  error  is  not 
prejudicial  tu  him. 

Billlngsley  v.  State.  4  Okla.  Cr.,  5J*7,  113 
Pac.  241. 

(1916)  A  judgment  of  convlctiou  can  not 
be  had  upon  testimony  Introduced  for  the 
state,  when  that  testimony  comes  wholly 
from  two  witnesses  of  equal  credibility,  one 
testifying  to  the  guilt,  and  the  other  testify- 
ing to  the  Innocence  of  the  accused. 

Jackson  v.  State,  12  Okla.  Cr.  446,  158 
Pac.  292. 

(1919)  The  .iury  is  not  L-ompelled  to  be- 
lieve the  testimony  of  any  witness  whether 
contradicted  or  not  and  in  the  exercise  of 
their  broad  discretion  they  are  entitled  to 
disrepard  nny  evidence  on  either  side  which 
in  their  Judgment  Is  unworthy  of  belief  and 
to  reach  any  conclusion  which  reasonably 
or  legitimately  can  ba  drawn  from  the  proof 
and  the  finding  under  such  circumstances 
will  not  be  disturbed  on  appeal. 

Melggs  V.  State.  16  Okla.  Cr.  5.17.  18.1 
Pac.  400. 

(1920)  It  is  the  exclusive  provinc-e  of  the 
jury  to  reconcile  the  testimony.  If  possible, 
and  to  determine,  where  the  evidence  is  con- 


flicting, whom  to  believe  and  whom  to  dis- 
believe. 

Mobbs  v.  State,  —  Okla.  Cr.  — ,  192 

Pac.  S23. 

(1921)  It  Is  within  the  provhicc  of  the 
jury  to  believe  the  state's  witnesses,  to  the 
exclusion  of  those  for  defendant.  A  Judg- 
ment of  conviction,  based  upon  confllctlns 
evidence,  will  not  be  disturbed  on  aiHieal. 
wlisre  there  is  competent,  legal,  and  appar- 
ently credible  evidence  reasonably  support- 
Uig  the  verdict. 

Cole  V.  State,  —  Okla.  Cr,  — ,  195  Pac. 
001. 

§  304.  Testimony  or  statement  of  sceiued. 

(1905)  It  Is  not  an  imperative  rule  that 
the  defendant  must  be  held  rigidly  to  his 
testimony  when  against  him,  especially  when 
it:  is  consistent  with  his  tbeory  of  the  de- 
fense, and  only  against  him  on  some  olher 
theory  which  tlie  proof  may  tend  to  estab- 
lish. 

Burroughs  v.  United  States,  0  Ind.  Ter. 
304,  90  S.  W.  8. 

(1012)  A  Jury  Is  not  bound  to  accept  as 
true  the  theories  or  testimony  of  the  de- 
fendants, but  may  give  them  such  weight 
as  they  deem  proper,  even  to  the  extent  of 
wholly  disregarding  the  same,  if  they  believe 
Mie  testimony  unworthy  of  t>elief. 

Brown  v.  State,  7  Okla.  Cr.  078,  126 
Pac.  263. 

(  SOS.  UncontrovOTted  evidsnee. 

(1913)  The  credibility  of  the  testimony 
of  the  defendant  and  witnesses  testifying  in 
his  behalf  Is  the  exclusive  ^vlnce  of  tlie 

Jury  to  determine,  and  although  such  testi- 
mony may  lie  uncontradicted  and  not  di- 
rectly iranoiiched,  when  there  are  facts  and 
circimistances  in  evidence  tending  to  lessen 
the  probability  that  such  testimony  la  true, 
the  Jury  may  give  it  such  weight  as  they 
deem  proiwr,  even  to  the  extent  of  wholly 
disreitardinfr  the  same, 

Wainscott  v.  State,  i)  Okla.  Cr.  S90,  129 
Pac.  655. 

(1913)  The  rule  that  positive  evidence 
as  to  a  particular  fact  if  uncontradicted, 
control  the  declalon  of  the  court,  does  not 
apply  where  there  Is  an  inherent  improb- 
ahillty  of  the  truthfulness  of  the  statements 
of  the  witness,  or  where  there  are  omI» 
slons  In  his  account  of  the  transaction,  or 
where  the  manner  in  which  he  teatlfles 
pives  rise  to  doubts  as  to  his  sincerity. 
Norton  v.  United  States.  206  Fed.  593. 

3  306.   Degree  of  proof  in  general. 

(1908)  The  evidence  on  a  trial  for  an 
unlawful  sale  of  intoxicating  liquor  held 
sufficient  to  support  the  venue. 

Heed  V.  Territory,  1  Okla.  Cr.  481,  98 
Pnc.  5S3. 

(1909)  Where  the  evidence  is  equally  bal- 
anced, accused  Is  entitled  to  an  acquittal. 

BUton  V.  Territory.  1  Okla.  Cr.  M6,  99 
Pac.  163. 


Digitized  by  Google 


109  [20kla.Dis.] 


CHIMINAL  LAW,  X,  (M). 


S307 


(1910)  A  verdict  of  nut  guilty  is  uot  a 
verdict  of  innocence,  but  Is  only  a  verdict 
of  not  proven;  and  It  may  often  happen 
that  under  the  law  and  the  evidence  a  Jury 
is  required  to  find  a  defendant  not  guilty 
when  each  member  of  the  Jury  may  not  be 
satisfied  of  bis  Innocence. 

Davis  r.  Statu.  4  OIiIh.  Cr.  SOS,  113  Pac. 
22a 

(1910)    It  is  error  for  tlie  court  to  in- 
struct  the  Jury  that  It  must  appear  to  their 
reawnable  satisfaction  that  the  defendant 
was  Justified  before  they  can  acquit  him. 
Davis  V.  State,  4  Olda.  Cr.  SOS.  113  Pac. 
220. 

flOlO)  Our  statute  is  mandatory  that  a 
dtfcDdant  most  be  acquitted  by  the  Jury 
when  tbey  are  uut  satistletl  of  bis  guilt  from 
competent  evidence  beyond  n  reanoiuible 
doubt 

Davis  V.  State.  4  Okla.  Cr.  SOfl.  113 
Pac.  220. 

(W12)  Where  the  evidence  only  raises 
a  mere  suspicion  of  the  guilt  of  tlie  accused, 
it  Is  insuincient  to  warrant  a  oouvlctiun ;. 
and.  where  it  clearly  appears  that  the  flnd- 
inps  of  fact  and  the  decision  c»f  the  trial 
court  bad  no  substantia]  supimrt.  or  is  clear- 
ly iritbout  support  in  the  evidence,  tbe  Judg- 
ment will  be  reversed. 

Urecn  v.  State,  7  Oklu.  Cr.  194,  122  Pac. 
IIOS. 

(IWG)  The  law  will  not  i)eniiit  a  con- 
viction in  a  hapb)i:card  way.  If  it  did,  no 
<-itizen*s  lll)erly  would  be  secure;  for  even 
tbe  most  upright  might  become  the  victim  of 
hearsay  testimony. 

Taggert  V.  State,  12  Okla.  Cr.  509,  159 
Pac.  940. 

(1918)  Proof  of  a  fact  in  criminal  cases 
need  not  be  lieyond  every  xwsslbllity  ot  mlH- 
take.  bat  evidence  Is  to  be  considered  In  a 
practical  and  reasonable  way. 

De  yiotm  V.  United  States,  230  Fed.  87. 

nOlS)  Defendants  should  not  be  con- 
victed upon  mere  suspicion  of  guilt  or  even 
strong  probabilities  of  guilt ;  to  warrant  their 
conviction,  the  testimony,  when  the  whole 
Is  considered,  should  be  clear  and  convincing, 
entirely  satisfying:  the  minds  and  consciences 
of  the  Jury. 

Temple  v.  State,  15  Okla.  Cr.  176,  175 
Pac.  733. 

(19S0)  Tbe'  ai^llate  court  can  not  safely 
permit  a  Judgment  of  conviction  to  stand 
nnreversed,  where  one  material  element  of 
the  offense  rests  alone  upon  evidence  which 
amounts  merely  to  suppositions  or  suspicions 
of  gam. 

Davis  V.  State,  —  Okla.  Cr.  — ,  103  Pac. 
745. 

1397.  ReatonaUe  doubt. 

See  I  182. 
McClatcbey  t.  State,  12  Okla.  Cr.  173, 
_    m  Pac.  1136. 


See  8  210. 
Davidson  r.  State,  15  Okla.  Cr.  85,  175 
Pac.  120. 

Sec  §  173. 

Garrison  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  517. 

See  i  213. 
Ernst  V.  State,  10  Okla.  Cr.  507,  184 
Pac.  708. 

(1S99)  On  a  prosecution  for  murder  ac- 
cused should  be  acquitted,  if  there  is  a  rea- 
sonable doubt  as  to  his  guilt;  and  it  is  not 
necessary  for  him  to  explain,  on  some  theory 
consistent  with  innocence,  any  fact  or  cir- 
cumstance relied  on  by  the  territory. 

Horn  V.  Territory,  8  Okla.  M,  66  Pac 
846. 

( 1901)  The  prosecution  in  a  criminal  cttae 
most  establUb  each  and  every  material  ele- 
ment of  the  crime  charged  by  tbe  evidence 
beyond  a  reasonable  doubt  before  the  jury 
is  warranted  In  finding  the  defendant  gnll^ 
of  the  crime  charged  in  the  indictment,  or 
any  lesser  olfense  therein  contained ;  and 
tbe  law  never  requires  the  defendant  to  es- 
tablish nnt)'  material  element  of  his  de- 
fense beyond  n  reasonable  donbt 

Mabaffey  v.  Territory.  11  Okla.  213,  66 
Pac.  342. 

(1007)  It  is  the  absolute  right  of  the 
accused  to  have  a  fair  and  Impartial  trial 
and  the  l)eneflt  of  every  reasonable  doubt 
as  to  his  guilt. 

Jamison  v.  United  States,  7  Ind.  Ter. 
661,  104  S.  W.  872. 

(1009)  "Reasonable  doubt"  means  that 
state  of  tbe  case  which,  after  comparison  and 
consideration  of  all  evidence,  leaves  the  mind 
of  the  Jury  In  that  condition  that  they  can 
not  aay  they  have  an  abiding  conviction, 
tu  a  moral  certainty,  of  the  tmthfolness  of 
the  charge. 

Vance  V.  Territory,  3  Okla.  Cr.  308.  106 
Pac.  307. 

(1910)  For  a  correct  definition  of  "rea- 
sonable doubt,"  as  contained  In  an  instruc- 
tion given  by  the  court,  see  division  8  of  the 
opinion  on  page  971. 

Saunders  v.  State,  4  Okla.  Cr.  264,  111 
Pac.  965. 

(1910)     It  is  error  for  tlie  court  to  in- 
struct the  jury  that  It  must  appear  to  their 
reasonal>le  satisfaction  that  the  defendant 
was  Justified  before  they  can  acquit  him. 
Davis  V.  State.  4  Okla.  Cr.  508,  113  Pac. 
220. 

(Iflll)  A  person  should  not  be  deprived 
of  his  life  or  lilwrty  under  the  forms  of 
law,  unless  the  Jurors  who  try  him  are  able, 
upon  their  consciences,  to  say  that  the  evi- 
dence before  them,  by  whomsoever  adduced, 
Is  sufficient  to  show  beyond  a  reasonable 
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doDbt  the  existence  of  every  fact  uecesaary 
to  constitute  the  crime  charged. 

Adair  v.  State,  6  Okla.  Cr.  284.  118  Pac. 
416. 

(1911)  Snnitf  being  the  noruinl  and  nat- 
ural condition  of  mankind,  the  law  pre- 
sumes thnt  every  person  is  snne,  hence  the 
state  in  a  criiiiiniil  prosecution  may  rely 
upon  such  presumption  without  proof  rela- 
tive thereto;  but  when  the  defendant  in  a 
homicide  c;i8e  produces  KufHcicnt  evidence 
to  raise  a  resisonable  doubt  of  his  annity. 
the  law  then  lnii)oses  on  the  state  the  bur- 
den of  establishing  tlie  sanity  of  the  de- 
fendant, the  stime  as  any  other  material 
fact  necessary  to  warrant  a  ctmviction.  and 
if,  ui>on  consideration  of  all  the  evidence  in 
the  case,  the  Jury  have  a  rep.sonnhle  doubt 
that  the  defendant  at  the  time  of  the  com- 
misBiott  of  the  net  charged  van  mentally 
competent  to  distinguish  between  right  and 
wrong,  or  to  understand  the  nature  of  the 
act  he  was  committing,  he  must  be  acquit- 
ted. 

Adair  v.  State,  6  Okla.  Cr.  284,  118  Pac. 
416. 

(1012)  A  person  on  trial,  charged  with 
the  commission  of  a  crime,  is  hy  law^  pre- 
sumed to  t>e  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt;  and  no 
Inference  of  guilt  can  be  founded  upon  cir- 
cumstances, except  from  the  facts  naturally 
or  necessarily  following  from  the  facts;  and 
if  the  facts  and  circnmstancos  an?  not  of 
such  character  as  to  fairly  permit  au  infer- 
ence inconsistent  with  innocence,  it  can  not 
be  regarded  as  sufficleut  to  sui)port  a  con- 
viction. 

Nash  V.  State.  S  Okla.  Cr.  1,  126  Pac. 
260. 

(1012)  It  is  not  necessary,  for  a  jury  to 
believe  that  a  defendant's  cause  of  apprehen- 
sion of  danger  was  reasonable  before  they 
can  acquit  him;  neither  is  it  necessary  for 
them  to  find  that  his  defense  has  been  estab- 
lished by  the  evidence  before  they  can  ac- 
quit him;  but  it  Is  their  duty  to  Bud  him 
not  guilty  If  the  entire  evidence,  whether 
offered  hy  the  state  or  defendant,  leaves  in 
their  minds  a  reasonable  doubt  as  to  bis 
guilt:  and  a  verdict  of  not  guilty  is  not 
based  upon  a  belief  of  Innocence,  hut  is  re- 
quired by  law  where  there  is  a  roasouabie 
doubt  of  guilt. 

Rogers  v.  State,  8  Okla.  Cr.  226,  127 
Pac.  365. 

(1014)  A  conviction  unautliorizeil 
where  the  evidence  fails  tu  make  out  a  case 
beyond  a  reasonable  doubt. 

Bryan  v.  State,  11  Okla.  Cr.  ISO.  144 
Pac.  392, 

(101,'))  It  is  the  duty  of  the  law  ofllcera 
of  the  state  to  Introduce  testimony  to  estab- 
lish the  contention  of  the  state  beyond  a 
reasonable  doubt  in  all  criminal  cases,  and, 


when  thifl  can  not  be  done,  pmsecotlDn 
should  not  be  Instituted. 

Allison  T.  State,  11  Okla.  Cr.  508,  148 

Pac.  S24. 

(1015)  In  the  trial  of  n  criminal  case,  the 
burden  is  never  upon  the  accused  to  estab- 
lish any  Issue  bej'ond  a  reasonable  doubt, 
but  in  certain  cases  he  may  be  required  to 
furnish  doubt,  unless  the  proof  on  the  part 
o'f  the  state  raises  such  reasonable  doubt ; 
hut  more  Is  never  required  of  him. 

Hnvlll  V.  State.  11  Okla.  Cr.  483,  148 
I'ac.  GS.'J. 

(1010)  The  expression  'Teasonable  doubt'* 
does  not  need  to  be  defined  to  the  Jurj*. 
since  the  expression  Itself  is  its  own  best 
('.clinition.  a  doubt  honestly  entertained  be- 
ing a  reasonable  doubt. 

tiransden  v.  State.  12  Okhi.  Cr.  417,  158 
Pac.  157. 

(1917)  The  burden  Is  on  the  state  to  In- 
troduce proof  sufficient  to  establish  the  guilt 

of  a  defendant  who  is  being  tried  upon  a 
criminal  charge  heyonil  a  reasonable  doubt: 
and,  when  this  is  not  done  and  when  all  the 
proof  fails  lo  so  establish  guilt,  a  Judgment 
of  conviction  should  be  reversed. 

Lancaster  v.  State,  13  Okla.  Cr.  429,  164 
Pac.  1152. 

(1010)  Evidence  of  good  character  ma.v 
generate  a  reasonable  doubt  of  guilt,  where 
without  such  good  character  no  reasonable 
doubt  of  guilt  would  exist,  but  evidence  of 
good  character  must  he  considered  in  con- 
nection with  all  the  other  evidence,  facts,  and 
circumstances  npiiearing  In  the  trial:  and,  if 
after  considering  all  of  the  evidence.  Includ- 
ing that  as  to  good  character,  the  Jur>-  en- 
tertain no  reasonable  doubt  of  guilt,  they 
should  convict,  notwitlistanding  the  evidence 
of  former  gofjd  character. 

Adair  v.  State,  15  Okla.  Cr.  619,  180 
Pac.  253. 

(1010)  Evidence  of  previous  good  char- 
acter may  generate  a  doubt  of  guilt,  where 
without  such  evidence  no  such  doubt  would 
exist,  but  where  there  Is  l^al  evidence  which, 
taken  together  with  such  good  character, 
lowing  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt,  such  good  character  can 
not  shield  tiie  defendant  from  the  penalty 
of  the  law. 

Hodges  T.  State,  16  Okla.  Cr.  183.  li-2 
Pac.  260. 

8  308,   Sufiiciency   to  ^ppoit)  cooTiction  in 
general. 

St*  S  173. 

Wright  v.  United  States,  227  Fed.  855. 

(1013)  To  sustain  a  conviction,  It  should 
appear  not  only  that  the  offense  was  com- 
mitted, but  the  evidence  Inculpating  the 
defendant  should  be  so  to  a  degree  of  cer- 
tainty transcending  mere  probability  or 
strong  suspicion. 

Teague  v.  State,  10  Okla.  Cr.  43,  133 
Pac.  1134. 
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(1014)  See  opinion  for  facts  and  cir- 
cumstances held  insiittlcieut  to  supimrt  a  eon- 
vfctlou  for  the  offense  of  baring  possession 
of  Intoxicating  liquors  with  the  intention  of 
violating  provisions  of  the  prohibitory'  law. 
Owens  V.  State.  11  Olsla.  Cr.  113,  143 
Pac.  204. 

§  309.    Corpos  delicti. 

(1908)  It  is  not  essential  that  the  corpus 
delicti  shall  be  established  by  evidence  in- 
dependent of  that  connecting  the  accused 
with  the  perpetration  of  the  crime. 

George  v.  United  States,  1  Okla.  Cr.  307. 
07  Pac.  1052. 

(1013)  While  the  corpus  delicti  must  be 
established  beyond  a  reasonable  doubt,  it 
need  not  be  proven  by  direct  and  positive 
evidence. 

Brown  v.  State,  0  Okla.  Cr.  382,  132  Pac. 
359. 

(1016)  To  prove  corpus  delicti  in  a  charge 
against  a  guardian  for  embezzlement,  it  is 
only  necessary  to  iprove  tho  rekattoit  of 
guardian  and  ward,  that  guardian  receivetl 
funds  of  the  ward  and  some  fuct  or  circura- 
stance,  independent  of  defendant's  admis- 
sion, showing  that  he  did  not  have  the  funds 
or  that  tbey  had  been  dissipated  or  misap- 
j»ropriated. 

Cboate  v.  State,  12  Okla.  Cr.  500,  IGO 
Pac  34. 

(19LC)  A  conviction  can  not  be  had  on 
defendant's  extrajudicial  admissions  alone, 
without  independent  proof  of  corpus  delicti 
by  direct  or  circumstantial  evidoice. 

(Tioate  V.  State,  12  Okla.  Cr.  560,  100 
Pac.  34. 

(1919)    Where  evidence  introiluced  is  as 
consistent  with  the  commission  of  a  different 
ofTense  as  with  that  of  the  crime  chained, 
held  insufficient  to  sustain  a  conviction. 
GofT  V.  United  States,  257  Fed.  204. 

(1921)  The  corpus  delicti  of  an  offense 
may  be  established  by  circumstantial  evi- 
dence. 

Hlldebrandt  v.  State,  —  Okla.  Cr,  — , 
107  Pac.  852. 

S  310.  Place  of  cMumisuon  of  offense  and 
venne. 

See  9  62. 

Arnold  V.  State,  15  Okla.  Cr.  510.  178 
Pac.  807. 

See  §  171. 

OWeal  V.  State,  —  Okla.  Cr.  — ,  18S 
Pac.  1002. 

(1001)  V«iue  need  not  be  proved  by  di- 
rect and  positive  testimony,  but  may  be 
shown  by  such  facts  and  circumstances  as 
will  suivort  a  reasonable  and  rational  in- 
ference as  to  where  the  alleged  act  was  com- 
mitted. 

Harvey  v.  Territory,  11  Okla.  156,  65 
Fac.  837. 


(1901)    The  venue  of  an  offense  must  be 
proved  us  chained  in  the  Indictment;  but 
direct  and  positive  proof  is  not  required. 
Kllsou  V.  Terrltorj'.  11  Okla.  351,  67 
Pac.  473. 

(1004)  In  a  prosecution  for  homicide, 
evidence  held  to  sufficiently  show  that  the 
crime  was  committed  in  the  Central  District 
of  the  Indian  Territory  prior  to  the  creation 
of  the  Western  District. 

Gardner  v.  United  States,  5  Ind.  Ter. 
150,  S2  S.  W.  704. 

(1909)  Venue  may  be  shown  by  circum- 
stantial evidence. 

Fuller  V.  Territory,  2  Okla.  Cr.  86,  99 
Pac.  1098. 

Venue  need  not  be  proved  beyond  a  rea- 
sonable doubt. 

(1909)  Puller  V.  Territory,  2  Okla.  Cr. 
S6,  99  Pac.  lOOS;  (1912)  Jentho  v. 
State,  —  Okla.  Cr.  — ,  200  Pac.  251. 

(1910)  Where  there  Is  no  evidence  of 
venue  to  the  record,  a  conviction  will  be  re- 
versed. 

Brunson  v.  State,  4  Okla.  Cr.  467,  111 

Pac.  088. 

(1910)  Where  tbo  name  of  a  building, 
and  the  name  and  number  of  a  street  where 
an  offense  was ,  committed,  are  mentioned, 
but  no  proof  was  offered  as  to  the  city, 
town  or  county  in  which  the  offense  was 
committed,  the  conviction  will  be  set  aside. 

Brunson  v.  State,  4  Okla.  Cr.  467,  111 
Pac.  988. 

(1911)  Venue  may  be  proved  by  circum- 
stantial evidence,  and  it  is  not  necessary 
that  it  should  be  proven  beyond  a  reason- 
able doubt,  only  those  allegations  in  the 
indictment  which  involve  the  guilt  of  the 
defendant  being  required  by  law  to  be  proved 
beyond  a  reasonable  doubt. 

Gritts  V.  State,  6  Okla.  Cr.  534,  118  Pac. 
673. 

(1913)  For  evidence  which  fully  sustains 
the  allegation  of  venue  in  a  case  of  adul- 
tery, see  opinion. 

Woody  V.  State;  10  Okla.  Cr.  322,  136 
Pac.  430. 

(1916)  Under  an  Indictment  in  two  counts, 
one  for  iireakinc  into  a  railroad  car  con- 
taining interstate  shipment  with  intent  to 
steal  such  shipment  or  part  thereof,  and  the 
other  charging  the  stealing  of  an  interstate 
shipment,  the  evidence  was  held  sufficient 
at  least  to  sustain  a  charge  of  larceny  in 
the  federal  District  Court  for  the  Western 
District  of  Oklahoma,  where  the  evldmce 
shows  that  after  the  train  had  passed  over 
the  state  line  between  Kansas  and  Okla- 
homa, and  was  In  said  Western  District, 
defendant  appeared  with  the  shoes  allied 
to  have  been  stolen,  since  larceny  la  a  con- 
tinuous offense. 

Morris  V.  United  States,  229  Fed.  516. 
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(1917)  Tiie  better  and  safer  plan  is  for 
tbe  state  to  prove  renue  by  direct  and  posi- 
tive evidence,  yet  the  essential  test  is  whether 
or  not  the  venue  tias  in  some  way  been 
proved  and  if  it  has  been  proved  by  cir- 
cumstances or  indirect  statements  which  fix 
tbe  venue  tbe  requirements  of  tlie  law  biave 
been  met 

Ward  T.  State,  13  Olila.  Cr.  81,  162 
Pac.  282. 

(1017)  In  a  criminal  case,  the  venue  most 
be  proved  as  laid  in  the  Information;  and 
where  there  Is  no  evidence  of  venae  In  the 
record,  a  conviction  will  be  reversed. 

Mulllkfn  V.  State,  13  Okla.  Cr.  261,  163 
Pac.  1112. 

(1919)  Under  the  evidence  In  this  case, 
the  district  court  of  Pontotoc  county  had 
jurisdiction  of  the  offense  of  forgery  of  which 
the  defendant  was  convicted, 

Arnold  V.  State,  15  Okla.  Cr.  519,  178 
Pac.  807. 

<1921)  The  south  line  of  the  state  of 
Oklahoma  and  of  tbe  countEea  bordering  upon 
Red  river  is  the  south  bank  of  Bed  river, 
and  tbe  evidence  In  this  case  discloses  that 
the  offense  charged  was  committed  in  Cot- 
ton county. 

Boswell  V.  State,  —  Okla.  Cr.  — ,  200 
Pac.  256. 

S311.  Elements  of  offenses  in  g«ier«L 

(1897)  In  order  to  establish  a  motive 
for  the  commission  of  a  crime,  ft  is  essen- 
tial that  the  facts  upon  which  tbe  motive 
l8  assigned  sbaU  be  within  the  knowledge 
of  the  party  accused. 

Son  T.  Territory,  5  Okla.  526,  49  Pac. 
923. 

(1912)  To  sustain  a  conviction  of  crime, 
each  and  every  material  element  must  be 
supported  by  the  evidence. 

Hamll  V.  State,  8  Okla.  Cr.  119,  120  Pac. 
591. 

(1916)  Where  tbe  Intent  Is  the  gist  of  the 
crime,  the  presumption  thut  every  sane  mnn 
contemplates  and  intends  the  natural  and 
probable  consequences  that  necessarily  re- 
sult from  his  acts  and  conduct,  though  a 
very  Important  circumstance  in  making  the 
proof  necessary  upon  this  point,  is  not  con- 
clusive, nor  alone  sufficient  to  convict,  and 
should  be  supplemented  by  other  evidence 
to  avoid  a  reasonable  doubt. 

Jones  V.  State,  13  Okla.  Cr.  253,  J54 
Pac.  689. 

8  312.  Defenses  in  general. 

See  §  184, 
Strlblini  V.  State,  ~  Okla.  Cr.  — ,  192 
Pac.  500. 

(1913)  Defendant  need  not  eotablish  bis 
defense  by  a  preponderance  of  the  evidence; 
it  being  sufficient  if  the  evidence  as  a  whole 
raises  a  reasonable  doubt  as  to  his  guilL 

Nichols  V.  State,  10  Okla.  Cr.  247,  13r» 
Pac.  1071. 


S  313.  Insanity  or  other  iaeapadXf, 

See  S  26. 

McCarter  v.  State,  14  Okla.  Cr.  305,  170 
Pac.  712. 

See  S  274. 
Hodges  V.  State.  10  Okla.  Or.  183.  182 
Pac.  260. 

(1903)  In  a  prosecution  for  murder,  evi- 
deuce  of  insanity,  founded  on  tbe  delirious 
ravings  of  a  sick  man,  without  testimony 
showing  any  taint  of  insanity  in  his  fam- 
ily, or  that  he  did  any  act  indicating  in- 
sanity except  the  killing  of  deceased,  la 
insufficient  to  furnish  a  reasonable  donbt  as 
to  his  l>eing  mentally  responsible. 

Blnyon  v.  United  States,  4  Ind.  Ter.  &42. 
76  S.  W.  266. 

§  314.  Grade  or  degree  of  offense. 

(1916)  The  burden  does  not  rest  upon 
the  defendant  to  establish  even  to  a  rea- 
sonable probability,  the  truth  of  an  affirma- 
tive defense.  If  upon  the  evidence  both  for 
the  state  and  the  defendant,  a  reasonable 
doubt  is  created  as  to  the  guilt  of  the  de- 
fendant, he  is  entitled  to  the  I}eneflt  of  it ; 
and,  where  the  crime  charged  is  distinguished 
into  degrees,  the  defendant  is  entitled  to  the 
benefit  of  that  doubt,  as  well  with  respect 
to  the  degree  of  the  crime  as  to  every  es- 
sential element  of  that  degree;  and  In  these 
respects  tbe  burdm  never  shifts  from  tbe 
state  to  the  defendant. 

Smith  V.  State.  12  Okla.  Gr.  480.  160 
Pne.  6GS. 

§315.  Alibi. 

See  3  186. 

Davis  V.  State,  —  OkU  .Cr.  — ,  101  Pac. 
1044. 

(1897)  The  accused  Is  not  bound  to  es- 
tablish an  alibi  by  a  preponderance  of  the 

evidence. 

Wright  v.  Territory,  5  Okla.  78,  47  Pac. 

1069. 

XI.  TIME  OF  TRIAL  AND  CONTINUANGE. 

S  316.  Right  to  speedy  trial  in  generaL 

(1913)  A  person  charged  with  contempt 
conuuitted  out  of  tiie  presence  of  tbe  court 
or  Judge  is  entitled  to  a  speedy  trial  guar- 
anteed by  Const,  art.  2,  §  20. 

Nichols  V.  State.  8  Okla.  Cr.  660,  120 
Pac.  673. 

3  317.  Conrtitntienal  and  statutory  pmrUont. 

(1908)  Const.  U.  S.,  6th  Amend.,  guar- 
anteeing a  iq}eedy  public  trial,  was  aivU- 
caUe  to  the  Indian  Territory. 

State  V.  Carutbers,  1  Okla.  Cr.  428,  08 
Pac.  474. 

(1910)  Under  5  20  of  the  bill  of  rights, 
providing  that,  "In  all  criminal  prosecn* 
tlons  tbe  accused  shall  have  the  right  to  a 
8i)eedy  and  public  trial,"  S  7047,  Snyder's 
Stat,  providing  that  "If  a  defendant,  prose- 
cutetl  for  fl  public  offense,  whose  trial  has 
not  been  postponed  upon  his  application,  is 
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not  bronfbt  to  trial  at  the  next  term  of  court 
in  which  the  Indictment  Is  triable  after  It 
is  found,  the  court  must  order  the  prosecu- 
tion to  be  dismissed,  unless  good  cause  to 
the  contrary  be  shown."  constitutes  a  legis- 
lative construction  or  de6nltlon  of  the  con- 
stitutional provision. 

State'  ex  ni.  Eubank  v.  Cole,  District 
Judge.  4  OUa.  Cr.  25.  lOe  Puc.  736. 

S  318.   Time  for  trisL 

(1908)  Unless  good  cau&e  to  the  contrary 
is  shown,  every  person  indicted  for  crime 
under  the  law  In  force  In  the  Indian  Terri- 
tory prior  to  statehood  is  entitled  to  have 
trial  before  the  end  of  the  three  terms  of 
court  In  which  the  Indlctmeot  is  pending, 
and  lield  after  the  return  of  the  Indictment, 
unless  the  delay  is  caused  by  the  apidication 
of  tlie  accused. 

State  T.  Carutfaers,  1  Okla.  Cr.  42f^  98 
Pac.  474. 

(1906)  By  the  term  "speedy  trial*'  as 
provided  by  59  2192,  2193,  Mausf.  Dig.,  Is 
meant  a  trial  conducted  according  to  tlie 
rules,  regulations,  and  proceedings  of  law, 
free  from  vexatious,  capricious  and  cause- 
less delays  causes  by  the  officers  of  the  state 
or  county  upon  whom  devolves  the  duly  of 
the  prosecution  and  determination  of  crim- 
inal cases. 

State  V.  Caruthers,  1  Ofela.  Cr.  428,  98 
Pac.  474. 

(1909)  An  amendment  of  an  information 
is  not  cause  for  delay  of  a  trial  unless  good 
cause  ther^or  is  shown  by  affidavit,  and  it- 
Is  not  error  for  the  trial  court  to  require 
the  trial  to  proceed,  unless  the  defendant 
by  affidavit  duly  filed  shows  good  cause  for 
delay. 

McCord  T.  State,  2  Okla.  Cr.  209,  101 
Pac.  185. 

(1909)  An  information  may  be  amoided 
in  matter  of  substance  or  form  at  any  time 
before  defendant  pleads,  without  leave  of 
the  court,  and  may  be  amended  after  plea 
<m  order  of  the  court,  where  the  same  can 
be  done  without  material  prejudice  to  the 
rigbtfl  of  the  defoidant. 

McCord  T.  State.  2  Okla.  Cr.  200,  101 
Pac,  135. 

(1913)  It  is  the  duty  of  trial  Judges 
and  prosecuting  attorneys  to  treat  defend- 
ants with  fairness,  and  to  allow  them  rea- 
sonaUe  opportunity  to  prepare  to  defend 
ttiemaelvee. 

Harris  v.  State,  9  Okla.  Cr.  668.  132 
Pac.  1121. 

(1913)  While  an  information  may  be 
amended,  yet  If  such  amendment  operates 
as  a  surprise  to  the  defendant  reasonable 
time  should  be  allowed  him  to  prepare  for 
tilaL 

Harris  v.  State.  9  Okla.  Cr.  658,  132 
Pac.  1121. 

1319.  Disdiarge  of  Maued  tut  dday. 

(UOO)  Where  a  idator  was  Indicted  at 
the  October.  1909,  term  of  the  dlitrlct  court, 


which  term  ended  February  4,  1910;  and 
on  February  8th  a  special  term  of  said  court 
was  convened  with  a  special  Judge,  at  tlie 
Instance  and  request  of  relator  for  the  pur- 
pose of  hearing  his  motion  to  quash  the  in- 
dictment; and  another  special  term  of  the 
district  court  was  convmed  mi  the  28th  day 
of  February,  1910,  with  a  special  Judge;  and 
on  March  7,  1910,  vros  convened  the  next 
r^ular  term,  which  term  was  to  continue 
until  May  31,  1910;  and  the  Legislature  in 
extra  session  by  act  of  March  25.  1910,  pro- 
vided that  the  regular  term  of  said  district 
court  should  commence  on  the  first  Monday 
In  January,  May  and  October  of  each  year; 
and  defendant  on  April  30th  moved  that  the 
case  be  dismissed  for  the  reason  that  be 
had  not  been  brought  to  trial  at  either  of 
said  terms,  and  that  the  trial  had  not  beoi 
postponed  upon  his  application;  the  motion 
to  dismiss  was  properly  overruled,  and  rela- 
tor's substantial  rights  were  not  disparaged, 
and  bis  constitutional  right  to  a  speedy  trial 
was  not  violated;  and  the  law  enacted,  and 
becoming  effective  while  the  March  term 
of  said  district  court  was  being  held,  oper- 
ating to  terminate  said  term  April  aoth,  was 
good  and  sufficient  cause  for  not  trying  the 
relator  daring  the  March  term. 

State  ex  rel.  Eubanks  v.  Cole,  District 
Judge,  4  Okla.  Cr.  25,  109  Pac.  736. 

(1910)  A  defendant's  constitutional  right 
to  a  speedy  trial  Is  not  contravened  by  con- 
tinuances In  the  discretion  of  the  presiding 
Judge,  as  to  a  day  later  In  the  term,  or  by 
hearing  civil  cases  In  advance  of  criminal 
cases,  or  by  delay  necessitated  by  the  law 
itself. 

State  ex  reL  Eidianka  v.  Cole,  District 
Judge.  4  Okla.  Cr.  25.  109  Pac.  786. 

(1910)  The  "next  term  of  court,"  with- 
in the  meaning  of  8  7047,  Snyder's  StaL, 
refers  to  and  means  the  next  regular  term 
of  ^e  court,  as  distinguished  from  a  ^)eoIal 
term  held  for  a  special  purpose. 

State  ex  rel.  Eubanks  v.  Cole.  District 
Judge.  4  Okla.  Cr.  25.  109  Pac.  T86. 

(1912)  Before  a  prosecution  will  be  dis- 
missed against  a  defendant  because  it  is 
not  brought  to  trial  within  the  time  pre- 
scribed by  Comp.  Laws  1009.  SI  7047,  7049. 
the  defendant  must  prove  that  he  was  ready 
for  and  demanded  a  trial,  and  objected  to 
a  pos^nement  or  continuance  <tf  the  case ; 
and  if  he  does  not  do  this  he  will  be  held 
in  law  to  have  waived  his  right  to  demand 
the  dismissal  of  the  case  nnder  the  IHTo- 
visions  of  the  sections  above  quoted. 

Parker  v.  State,  7  Okla.  Cr.  288.  122 
Pac.  1116. 

(1912)  Where  a  defendant  seeks  to  pro- 
cure ttie  dismissal  of  a  prosecution  against 
him,  upon  the  ground  that  he  was  not 
brought  to  trial  at  the  next  term  of  the 
court  in  wMch  the  prosecution  was  triable 
after  it  was  filed  tlier^  as  Is  provided  by 
Oomp.  Jaws  1909.  SS  7047,  7018.  the  burden 
is  on  the  defendant  to  prove  that  the  trial 
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bas  not  been  postponed  on  his  apfdlcatlon ; 
and  wben  defendant  has  niade  this  proof, 
the  burden  Is  then  on  the  state  to  prove 
that  sood  cause  existed  for  such  postpone- 
ment. 

Parker  v.  State,  7  Okla.  Cr.  238.  122 
Pac.  1116. 

(1912)  In  the  absence  of  a  proper  record 
affirmatively  showing  the  contrary,  the  pre- 
sumption is  that  the  court  had  continued 
the  case  for  a  presumably  lawful  cause,  and 
the  burden  wus  on  the  defeudaut,  in  snpport 
of  his  motiou  to  dismiss,  to  show  that  the 
laches  was  on  the  part  of  the  state  through 
its  prosecuting  officers;  otherwise  the  pre- 
sumption is  that  the  delay  was  caused  by 
or  with  the  consent  of  the  defendant  him- 
self, and  when  on  bail  he  must  demand  a 
trial  or  resist  the  coutiuiiauce  of  the  case 
from  term  to  term,  and  a  defendant  who  has 
never  demanded  or  been  refused  trial  Is 
not  entitled  to  a  discharge  under  the  con- 
stitutional provision  (art  2,  I  20)  and  the 
statutory  provision  (S  0498,  Snyder's  Stat) 

Bowes  v.  Stat,  T  Olila.  Cr.  310.  128  Pac. 
580. 

(11)12)  An  accused  can  not  acquiesce  in 
the  postponement  of  his  trial,  and  then 
when  his  case  is  called,  move  to  dismiss  the 
case  on  the  ground  that  he  has  not  been  given 
a  speedy  trial,  as  guaranteed  by  U.  S.  Const. 
Amend.  6. 

Phillips  V.  United  States,  201  Fed.  259. 

(1913)  A  defendant  who  has  never  de- 
manded or  been  refused  a  trial  is  not  entitled 
to  be  discharged  upon  the  ground  that  he 
was  not  brought  to  trial  at  the  next  term 
of  the  court  at  which  the  indictment  or  In- 
formation was  printed,  unless  he  shows 
that  the  laches  was  on  the  part  of  the  state 
through  its  prosecuting  officers ;  -  otherwise 
the  presumption  wilt  prevail  that  the  delay 
was  caused  by  or  with  the  consent  of  the 
defendant  himself;  and  when  a  defendant 
Is  on  ball  he  must  demand  a  trial  of  his 
case,  or  resist  a  continuance  of  the  case 
from  term  to  term. 

Head  V.  State,  9  Okla.  Or.  356,  131  Pac. 
93T. 

(1914)  Under  Bill  of  Rights,  J  20,  and 
Rev.  Laws  1910,  8  6096,  where  a  defendant 
Indicted  at  the  October,  1910,  term,  was  ar- 
raigned and  pleaded  not  guilty,  and  demand- 
ed trial  at  the  March,  1911,  term,  and  again 
at  the  May,  1911.  term,  and  the  case  was 
continued  on  the  mere  statement  of  the  coun- 
ty attorney  that  he  had  not  time  or  op- 
portunity to  properly  investigate  the  case, 
the  case  should  have  been  dismissed  on  de- 
fendant's motion. 

Culver  V.  State.  11  Okla.  Cr.  4,  141  Pac. 
26. 

(1014)  Dereliction  of  the  committing 
magistrate  in  returning  papers,  and  press 
of  bualnesa  of  county  attorney  causing  de- 
lay in  filing  Information,  were  h^d  not 
"good  cause  to  the  contrary,"  within  Rev. 


Laws  1910,  8  6005.  enacted  to  enforce  Const, 
art  Z  I  20. 

Petittl  v.  State,  11  Okla.  Cr.  234.  145 
Pac.  305. 

(1010)  In  tbe  absence  of  a  proper  rec- 
ord afflrmatlvely  showing  tbe  coqtrary,  tbe 
presumption  is  that  the  court  bad  continued 
tbe  case  for  a  presumably  lawful  cause.  The 
burden  was  on  tbe  defendant,  in  support 
of  bis  motiou  to  dismiss,  to  show  that  the 
laches  was  on  the  part  of  the  state  through 
its  prosecuting  officers;  otherwise,  the  pre- 
sumption is  that  the  delay  was  caused  by 
or  with  the  consent  of  the  defendant  him- 
self, and  when  on  ball  he  must  demand  a 
trial,  or  resist  the  continuance  of  the  case 
from  term  to  term.  A  defendant,  who  has 
never  demanded  or  been  refused  trial  is 
not  entitled  to  a  discbarge  under  the  con- 
stitutional provisions  (art.  2,  S  20)  and  tbe 
statutory  provibion  ( Uev.  Laws  1010,  9 
5549). 

Weeks  v.  States  16  Okla.  Cr.  443.  183 
Pac.  032. 

(1921)  The  constitutional  and  statutory 
right  to  speedy  trial  In  a  criminal  case  is 
one  that  may  be  waived  by  the  d^oidant, 
and  under  tbe  drcumstancea  In  this  case  it 

was  waived. 

Murray  v.  States  —  Okla.  Cr.  — ,  108 

Pac.  073. 

§  320.   Time  for  preparation  of  defense. 

(1920)  It  is  the  constitutional  right  of 
every  person  charged  with  crime  to  have 
compulsory  process  for  obtaining  witnesses 
in  his  behalf,  and  this  Involves  tbe  time  rea- 
sonably necessary  to  prepare  for  trial,  and 
where  in  a  capital  case  the  record  shows 
that  only  two  days  Intervened  between  de- 
fendant's arraignment  and  his  trial,  and 
that  his  attorney  bad  only  been  aj^Inted 
by  tbe  court  to  defeud  him  two  days  be- 
fore the  trial,  held  that  the  d^mdant  was 
not  allowed  the  time  reasonably  necessary 
to  prepare  for  trial,  or  to  enable  blm  to 
secure  the  attendance  of  his  witnesses. 
Noel  V.  States  —  Okla.  Cr.  — ,  188  Pac. 

ess. 

S  321.  Power  and  do^  of  court  as  to  eontim- 
ance. 

(1912)  When  a  motion  for  continuance 
is  filed  and  afvused  sets  up  sufficient  grouiids 
to  Justify  a  postponement.  It  Is  an  abuse  of 
discretion  for  the  trial  court  to  overrule  the 
same.  In  the  absence  of  any  showing  that 
the  motion  is  without  merit  or  made  In  bad 
faith. 

Franks  v.  State,  8  Okla.  Cr.  71,  126  Pa& 
582. 

(1010)  An  ai^llcation  lor  continuance 
based  upon  the  absence  of  a  witness  is  prop- 
erly denied  where  there  is  no  showing  of 
diligence  on  the  part  of  tbe  defendant  In 
procuring  the  attendance  of  the  witness. 
Bomhelm  v.  State,  16  Okla.  Cr.  704,  189 
Pac.  614. 
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S  322.   Right  of  aecneed  to  continiunee. 
I  323.   In  feneraL 

(1912)  A  ■  continuance  should  only  be 
grnnted  iu  order  that  Justice  may  be  done, 
and  not  In  order  to  enable  a  violator  ot  the 
law  to  escape  justice, 

Pugh  V.  State,  6  Okla.  Cr.  578,  120  Pac. 
200. 

S  324.  Diacretion  of  eoort. 

(1904)  The  oTerrullng  of  a  motion  for 
a  continoance  Is  not  error,  in  the  absence 
of  a  manifest  abuse  of  discretion. 

Gardner  t.  United  States,  5  Ind.  Ter. 
150,  S2  S.  W.  704. 

(1907)    The  refusal  of  a  continuance  is 
largely  a  matter  of  discretion  with  the  court. 
Tedford  v.  United  States,  7  Ind.  Ter. 
254,  104  S.  W.  608. 

(1907)  The  granting  or  refusing  of  a 
contlnnance  is  in  tUe  sound  discretion  of  the 
court. 

Kelley  v.  TJnited  States.  7  Ind.  Ter.  241, 
104  S.  W.  604. 

(1909)  An  application  for  a  continuance 
ia  addressed  to  the  discretion  of  the  trial 
court,  and  unless  an  abuse  of  discretion  is 
shown  from  the  record,  a  conviction  will  not 
be  reversed  because  a  contlnuonce  was  not 
granted. 

Rhea  v.  Territory,  3  Okla.  Cr.  230,  105 
Pac.  314. 

(1909)  An  application  for  a  continoance 
most  be  complete  within  itself,  and  can  not 
be  aided  by  Inference  or  presumption,  the 
presami>tlon  being  tliat  the  application  states 
the  facts  relied  uoon  In  the  strongest  x>os- 
sible  light  in  favor  of  the  defendant 

Rhea  v.  Territory,  3  Okla.  Cr.  230,  105 
Pac.  314. 

The  granting  or  refusal  of  a  continuance 
In  a  criminal  case  Is  largely  in  the  discre- 
tion of  the  trial  court,  and  the  Criminal 
Court  of  Appeals  will  not  reverse  a  trial 
court  on  a  decision  of  a  matter  which  rests 
In  the  sound  discretion  of  the  court,  unless 
it  is  diown  that  there  has  been  an  abuse  of 
fltscretlon. 

(1909)  Vance  v.  Territory.  3  Okla.  Cr. 

208,  105  Pac.  307;  (1912)  Hughes  v. 

State,  7  Okla.  Cr.  117,  122  Pac.  554; 

(1012)  Milton  V.  State,  7  Okla.  Cr. 

407.  134  Pnc.  81. 

(1912)  An  application  for  a  continuance 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  a  conviction  will  not  be  re- 
versed upon  appeal  upon  the  ground  that 
the  trial  court  erred  in  overruling  an  appli- 
cation for  a  continuance,  unless  It  appears 
from  the  record  that  appelant  was  injured 
thereby. 

Rose  V.  State,  8  Okla.  Cr.  291,  127  Pac. 
873. 

An  application  for  a  continuance  Is  ad- 
dres)Kd  to  the  sound  discretion  of  the  trial 
conrt  and  bis  action  thereon  will  not  be  re- 


viewed upon  appeal,  unless  an  abuse  of  this 
discretion  Is  shown. 

(1913)  Houghton  v.  State,  8  Okla.  Cr. 

526,  12S  Pac.  1105;   (1913)   Jones  v. 

State,  8  Okla.  Cr.  576,  129  Pac.  446; 

(1913)  Addiiigton  v.  State,  8  Okla.  Cr. 

703,  130  Pac.  311:  (1913)  Edwards  v. 

State,  9  Okla.  Cr.  306,  131  Pac.  956; 

(1913)  Tucker  v.  State.  9  Okla.  Cr. 

587,  132  Pac.  825;  (1913)  Harrison  v. 

State,  10  Okla.  Cr.  210,  135  Pac.  948; 

(1917)  Brewer  v.  State,  13  Okla.  Or. 

514.  165  Pac.  634;   (1919)   Smith  t. 

State,  10  Okla.  Cr.  684,  181  Pac.  942. 

(1913)  For  an  application  for  a  continu- 
ance, which  was  insufficient  on  account  of 
the  absence  of  witnesses  and  the  sickness 
of  one  of  the  counsel  for  aiv>ellant,  see  opin- 
ion. 

Jones  v.  State,  8  Okla.  Or  S76,  129  Pac. 
446. 

An  application  for  a  c<mtlnuanc«  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  a  ruling  of  the  trial  court  deny- 
ing a  continuance  will  not  be  disturl>ed  by 
the  awwllate  court,  unless  an  abuse  of  this 
discretion  is  clearly  shown,  but  where  such 
an  abuse  is  manifest,  esitecially  In  a  capital 
case,  it  is  the  duty  of  the  appellate  court 
to  interfere,  in  the  furtherance  of  justice. 
(1915)  Morehead  v.  State,  12  Okla.  Cr. 
62,  151  Pac.  1183;  (1020)  Nail  v.  State, 
—  Okla.  Cr.  — ,  192  Pac.  592;  (1920) 
Winfleld  V.  State,  —  Okla.  Cr.  — ,  191 
Pac.  609. 

(1918)  Motions  fbr  continuance  In  a  crim- 
inal case  are  addressed  to  the  strand  discre- 
tion of  the  trial  court,  and  unless  an  abuse 
of  disiretlon  is  manifest,  the  Criminal  Ct>urt 
of  Appeals  will  not  reverse  the  Judgment 
for  refusal  to  grant  the  same. 

Reed  v.  State,  14  Okla.  Cr.  651,  174  Pac. 
800. 

3  325.  Grounds  for  continuance. 
S  326.   In  general. 

(1908)    The  pendency  of  an  Indictment  or 
information  can  not  be  set  up  as  a  ground 
for  continuance  of  a  trial  on  another  indict- 
ment or  information  for  the  same  offense. 
Reed  v.  Territory,  1  Okla.  Cr.  481,  98 
Pac.  583. 

(1911)  When  a  case  is  called  for  trial  and 
a  jury  selected,  the  trial  court  should  be 
slow  to  permit  the  indorsement  of  witnesses 
to  be  called  in  chief  by  the  state,  and  should 
only  do  so  when  it  is  necessary  for  the  fur- 
therance of  substantial  justice;  and  any 
abuse  of  discretion  in  permitting  the  in- 
dorsement of  witnesses  would  entitle  the 
defendant  against  whom  they  are  to  be  used 
to  a  postiwnement  or  a  continuance. 

Ford  v.  State,  5  Okla.  Cr.  240,  114  Pac. 
273. 

(1911)  Where  a  defendant  makes  no  ob- 
jection, and  takes  no  exception  to  the  action 
of  the  court  in  permitting  witnesses  to  be 
indorsed,  and  fails  to  show  wherein  be  was 
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IHWjndleed  bj  each  action,  the  ruling  of 
tlie  trial  court  wilt  not  be  disturbed  on  ap- 
peal 

Ford  T.  State,  5  Okla.  Cr.  240,  114  Pac. 
273. 

(Iftll)  A  defendant  on  trial  should  pro- 
tect bis  rl^ts  by  proper  objection  and  ex- 
ceptions in  the  trial  court;  and  unless  tbls 
Is  donfi^  be  will  not  be  heard  to  complain 
here  except  on  fundamental  errors. 

Ft>Td  T.  State*  5  OUa.  Cr.  240,  114  Pac. 
273. 

(1911)  Any  delay  caused  by  operation  of 
the  rules  of  law  will  couBtitute  good  cause 
for  continuing  a  case  beyond  a  second  term 
of  the  court;  but  the  existence  of  such  good 
cause  will  not  be'  presamed,  but  most  be 
shown. 

McLeod  r.  Orabam.  6  Okla.  Cr.  107,  118 
Pac.  160. 

(1912)  lliat  accused,  when  arrested,  was 
Improperly  treated  by  the  deputy  sheriff  was 
not  ground  for  a  continuance. 

Gr^  T.  City  of  Kingfisher,  8  Okla.  Cr. 
8^  125  Pac.  1068. 

(1918)  A  continuance  should  only  be 
granted  in  order  that  Justice  may  be  done, 
and  not  in  order  to  eaiable  a  Tlolator  of  tbe 
law  to  escape  Justice. 

(^ntrell  t.  State,  15  Okla.  Cr.  280.  176 
Pac.  9L 

S  327.   Want  of  preparation. 

(1890)  Where  nn  luformation  whs  filed 
December  1,  3897,  and  defendant  was  arrest- 
ed at  noon  the  next  day,  and  first  brought 
Into  court  at  5  o'clock,  and,  without  the 
opportunity  of  consulting  counsel,  answered 
that  be  was  not  guilty,  when  his  case  was 
set  for  hearing  on  the  following  morning 
at  9  o'clock;  and  his  connad,  to  whom  be 
telegrapbed,  reached  the  place  where  the 
court  was  held,  at  midnight  of  December 
2d,  and  he  bad  no  access  to  the  information 
or  iffoceedings  in  the  case  until  9  o'clock 
on  the  followli^  morning ;  and  his  application 
for  a  continuance  showed  the  existence  of 
testimony  material  to  his  defense,  and  sub- 
pomas  were  issued  on  the  morning  of  De- 
cember 3d,  as  soon  as  his  counsel  could  get 
them  issued;  but  the  court  refused  to  give 
him  further  time,  the  United  States  attor- 
ns having  announced  that  he  was  ready  for 
trial,  and  the  trial  was  thereupon  immedi- 
ately proceeded  with;  held  that  ft  was  error 
to  refuse  to  grant  the  continuance. 

Miller  V.  United  States,  8  Okla.  315.  57 
Pac.  836. 

(1910)  Where,  when  the  case  was  called 
fbr  trial,  defendant  filed  an  nnrerifled  mo- 
tion for  a  continuance,  on  the  sole  ground 
that  his  counsel  bad  not  sufficient  time  and 
opportunity  to  prepare  for  trial,  the  offense 
having  been  committed  on  June  190^ : 
and  defendant  arrested  sixteen  months  lat- 
er, was  arraigned,  plea  entered,  and  tbe  case 
1^  consent  was  set  for  trial  a  week  later, 
it  is  apparent  from  l^e  nature  and  charac- 


ter of  the  case,  as  shown  by  the  record, 
that  defendant  had  ample  time  to  prepare 
for  trial,  and  that  the  ground  for  continu- 
ance was  insufficient 

Hunter  t.  State,  3  Okla.  Or.  533,  107 
Pac.  444. 

(1914)  The  fact  of  an  agreement  by  and 
between  tbe  defendant  and  his  attorneys 
three  weeks  before  trial,  that  the  attorneys 
"should  do  nothing  until  the  amount  of  their 
stipulated  fee  was  paid  or  arranged"  is  no 
legal  and  sufficient  cause  for  a  continuance 
on  the  ground  of  lack  of  time  to  prqiare  for 
triaL 

Qnlnton  v.  State,  10  Okla.  Cr.  520.  139 
Pac.  706. 

(1914)  Where  the  record  discloses  tbe 
fact  that  a  person  Is  arrested  charged  witb 
a  crime,  and  has  repeatedly  become  a  fugi- 
tive from  Justice,  and  repeatedly  retained 
and  changed  counsel,  the  Criminal  Court  of 
Appeals  will  not  reverse  a  conviction  be- 
cause he  was  forced  to  go  to  trial  with  coun- 
sel who  was  appointed  by  the  court,  and 
who  had  been  retained  In  the  case  almost 
from  tbe  date  the  prosecution  began. 
Cross  V.  State,  U  Okla.  Cr.  117,  143 
Pac.  202. 

(1917)  Where  attorneys  withdrew  because 
their  fees  were  not  paid,  and  other  counsel 
was  emi^oyed,  whose  fee  was  paid  when  the 
case  was  called  for  trial,  bnt  no  oCter  was 
made  to  prepare  the  case  tor  presentatioo 
to  the  Jary,  there  was  no  abuse  of  discretion 
in  refnsliig  a  continuance. 

Brewer  v.  State,  13  Okla.  Cr.  514,  165 
Pac.  634. 

(1918j  Where  u  murder  was  alleged  to 
have  been  committed  on  November  24,  1914. 
and  the  defendant  was  arrested  the  same 
day;  and  his  preliminary  examination  was 
on  December  7tb,  the  information  was  filed 
in  the  district  court  December  21st:  and 
he  was  arraigned  and  pleaded  not  guilty  on 
February  6,  1915;  and  thai  the  case  was 
set  for  trial  March  2d;  and  on  February  22d, 
defendant's  attorney  caused  subpoenas  to 
Issue  for  twenty-two  witnesses;  and  three 
days  before  the  cause  was  called  for  trial 
defendant's  attorney  left  the  county,  and  on 
March  Ist  notified  the  court  that  he  was  111 
and  unable  to  awear;  and  thereupon  the 
court  appointed  counsel  to  conduct  the  de- 
fense, who  filed  motion  for  continuance  on 
the  ground  that  he  had  not  sufflcioit  time 
to  prepare  the  case  for  trial ;  held  that  there 
was  no  abuse  of  discretion  in  oromting  the 
motions  for  a  continuance. 

Reed  v.  State.  14  Okla.  Cr.  661,  174  Pac. 
800. 

(1919)    It  is  not  ground  for  continuance 
rhat  an  attorney  has  withdrawn  from  the 
lefense  and  that  an  attorney  subsequently 
•raployed  has  no  time  to  prepare  for  trial. 
Richards  v.  State,  15  Okla.  Cr.  582,  179 
Pac.  777. 
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(1921)  The  llablUty  of  the  purchasing 
corporatiou  U  very  similar  to  the  liability 
of  an  individual  who  purchases  the  assets 
of  a  debtor,  and  it  does  not,  by  reason  of 
the  purchase  merely,  become  liable  for  the 
debts  of  the  selling  corporations,  the  pur- 
chasing corporation  holds  the  property  pur- 
chased free  from  any  claim  on  the  part  of 
the  creditors  of  the  selling  coi*poratlon. 
Barkholder  v.  Okmulgee  Coal  Co.,  — 
OkU.  Cr.  — .  19d  Paa  679. 

(1921)  Tbe  general  rule  Is  that  In  order 
to  render  the  purchasing  company  personally 
UaMe  for  the  debts  of  the  selling  corpora- 
tion. It  must  aivear:  (a)  There  be  an 
agreouait  to  assume  such  debts;  (b)  the 
circumstances  surrounding  the  transaction 
mast  warrant  a  finding  that  there  was  a 
coQsolIdation  of  the  two  corporations;  or 
(c)  that  the  purchasing  corporation  was  a 
mere  continuation  of  the  selling  corporation; 
or  (d)  that  the  transaction  was  fraudulent 
to  fact 

Biirkholder  v.  Okmulgee  Coal  Co.,  — 
Okla.  — ,  196  Fac.  079. 

1 328.   Absence  of  connieL 

See  S  324. 
Jones  T.  State,  S  Okla.  Cr.  376,  129  Fac. 
44«. 

(1907)  It  is  within  the  power  of  the  court 
to  continue  or  not  a  case  because  of  the 
sosence  of  an  attorney,  and  it  was  not  error 
to  refuse  n  continuance  to  permit  an  at- 
torney to  attend,  kept  away  by  sickness  In 
bis  family. 

Roper  T.  United  States,  7  Ind.  Ter.  185, 
KM  S.  W.  584. 

(IMS)  Ordinarily  an  application  for  con- 
tinuance on  account  of  the  sickness  of  the 
d^OTdant'B  attorney  is  within  the  discretion 
of  the  trial  court;  yet.  where  defendant's 
attorney  is  taken  sudd^ly  sick  an  hour  be- 
fore the  case  is  called  for  trial,  which  sick- 
ness resulted  fatolly  two  days  thereafter, 
the  court  erred  in  refnsing  u  continuance, 
and,  under  tbe  circumstances,  should  hare 
granted  a  new  trial. 

Teter  t.  State,  7  Okla.  Cr.  165,  122  Pac. 
1135. 

(U13)  An  application  for  continuance, 
for  the  term,  on  tbe  ground  of  tbe  absence 
of  leading  counsel,  is  properly  denied,  where 
the  defendant  is  duly  represented  by  his 
other  counsel 

Payne  v.  State.  10  Okln.  Or.  314, 136  Pac. 
201. 

(1918)  A  continuance  of  case  to  produce 
farther  character  witnesses  and  additional 
counsel  is  property  doiled  when  defendant 
had  a  number  of  witnesses  and  able  counsel 
throiQhont  the  trial. 

Warren  v.  United  States.  200  Fed.  89. 

(1918)  Where  one  of  three  counsel  em- 
idoyed  to  defend  the  accused  is  absent  at 
tbe  thne  tbe  case  Is  called  for  trial  attend- 
tog  anotbtf  cour^  an  apjdlratlon  for  n  con- 


tinuance ou  the  ground  of  the  absence  of 
such  counsel  is  properly  doiled,  where  the 
other  counsel  employed  are  tvesmt  in  court 
to  defend  the  accused  and  are  familiar  with 
the  details  of  the  case. 

Klein  V.  State,  15  Okla.  Cr.  350,  176 
Pac.  414. 

(191S)  Where  the  defendant  has  counsel 
present  to  defend  him,  he  most  make  ft  very 
strong  case  to  Justify  reversal  on  the  ground 
that  other  attorneys  emirioyed  by  him  were 
unable  to  be  ivesent 

Bond  T.  United  States,  2S2  Fed.  804. 

S  329.   Abience  of  witneis  or  erldenee  in 

generaL 

See  9  32:4. 
Winfield  v.  State,  —  Okla.  Cr.  — ,  191 
Pac.  609. 

(1889)  It  was  error  to  refuse  to  grant  a 
continuance  for  material  witnesses  who  were 
temporarily  absent  from  the  territory',  and 
to  compel  defendant,  charged  with  murder, 
to  go  to  trial  the  day  after  the  filing  of  tbe 
indictment. 

Lawsou  V.  Territory,  S  Okla.  1,  56  Fac. 

eosL 

(1912)  Where,  in  a  criminal  prosecution, 
the  defendant  filed  a  written  praecipe  in  the 
county  court  for  twelve  witnesses,  eight  days 
before  the  day  set  for  trial,  and  the  Judge 
and  clerk  of  the  court  neglected  to  i^ue 
a  subpoena  for  the  witnesses,  aud  the  de- 
fendant, on  the  day  set  for  trial,  filed  his 
verified  application  for  continuance,  setting 
forth  the  foregoing  facts  and  what  would 
be  the  testimony  of  the  witnesses,  If  present, 
and  such  testimony  is  inaterlnl,  and  the  court 
overruled  tbe  aiH>lication  upon  the  count}' 
attorney  consenting  thot  the  allegations  of 
the  affidavft  for  continuance  shall  be  takeu 
as  and  for  the  testimony  of  tbe  absent  wit- 
nesses, it  was  held  prejudicial  error;  since 
up  to  that  time  the  defendant  had  used  suf- 
ficient diligence  to  procure  the  attendance 
of  his  witnesses,  aud  their  absence  was  due 
to  tile  failure  of  the  judge  or  clerk  of  the 
court  to  issue  the  subpoena,  and  for  this 
reason  the  continuance  should  have  been 
granted. 

Teter  v.  State,  7  Okla.  Cr.  165,  122  Pac 
1115. 

(1913)  Refusal  of  u  continuance  because 
of  tbe  absence  of  witnesses  was  held  error, 
where  it  appeared  that  due  diligence  was 
used  to  procure  the  attendant*  of  such  wit- 
nesses, and  that  the  facts  proposed  to  be 
procured  were  material. 

Payne  v.  State.  10  Okla.  Cr.  314,  136 
Pac.  201. 

(1913)    In  reviewli^  the  refusal  of  a 

continuance  asked  on  account  of  an  absent 
witness,  the  evidence  adduced  at  the  trial 
will  be  considered  by  the  Supreme  Court  for 
the  purpose  of  determining  whether  the  al- 
leged testimony  was  probably  true  aud  when 
It  is  not  probable  that  the  absent  witness 
would  swear  to  the  facts  stated  In  the  de- 
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fendaiifs  affidavit,  and  where  the  ret'ortl 
shows  that  the  defendaut  was  not  put  upon 
his  trial  until  more  th.in  a  year  after  the 
indictment  was  returned,  there  is  no  error 
in  refusing  a  further  wntinuauce. 

McCarty  v.  State,  10  Oltla.  Cr.  407,  136 
Pac.  1122. 

(1914)  Where,  without  preliminary  com- 
I^aint,  the  indictment  was  returned  more 
than  elK^teen  months  after  the  alleged  of- 
fense was  <K>mmltted,  and  the  case  called  for 
trial  nine  d.'iys  later,  and  defendant's  affi- 
davit for  continuance  contained  all  the  for- 
mal allegations  required  by  law,  and  shows 
the  temporary  ab8en<'e  of  two  material  wit- 
nesses, and  shows  what  facts  defendant  ex- 
pects to  prove  by  said  witnesses,  and  that 
he  bus  UHed  all  ixisHible  dillKeiu'e  in  endeavor- 
ing to  Ret  ready  for  trial,  it  was  error  to 
refuse  a  continuance. 

Smith  r.  State,  10  Okla.  Cr.  544,  139 
Pac.  70». 

(1014)  Denial  of  a  continuance  sought 
for  the  personal  appearance  of  witnesses  be- 
yond the  Jurisdiction  of  the  courts  of  the 
state,  was  lield  not  error. 

Maddox  v.  State,  10  Okla.  Cr.  000,  130 
Pae.  994. 

(1017)  Where  an  aiqillcatioii  for  continu- 
ance to  take  depositions  coinplies  in  all  par- 
ticulars with  the  statute  and  the  showlui; 
made  clearly  entitles  the  accufjed  to  take 
the  depositions,  and  no  isisue  Is  made  by  the 
state  that  the  testimony  is  not  essentially 
nuiterinl  to  the  defense  of  the  accused,  a 
poatt>ouement  «r  a  continuance  sliouhi  be  al- 
lowetl,  and  proper  onlers  made  by  the  court 
for  the  taking  of  the  deiKtsltlons  as  pro- 
vided,  unless  counsel  for  the  state  olfer  to 
adnilt  that  the  alHwnt  wHnesseii  would  tea- 
tify  to  the  facts  set  out  iu  the  application, 
and  that  such  application  could  be  read  in 
evidence  In  lieu  of  the  depositions  sought. 
Ennis  V.  State,  13  Okla.  Cr.  675,  167 
Pac.  229. 

(1917)  When  an  iiiipliciilffm  for  <ontin- 
uance  for  sufficient  time  to  take  the  deiwsl- 
tions  of  nonresident  witnesses  is  properly 
made,  it  is  error  t»  deny  tlie  same  if  the 
showinr;  made  discloses  the  materiality  of 
tlM>  testimony  and  the  necessity  of  the  same 
to  fairly  present  the  defense  of  the  accnsed, 
unless  on  apiwal  It  apiiears  from  the  record 
that  the  facts  sought  to  be  estubllshed  were 
available  trom  other  witnesses  within  the 
Jurisdiction  of  the  court,  or  that  the  ap- 
plication was  intended  merely  to  delay  the 
proeeedlnm  and  not  In  r>rder  that  justice 
may  be  done. 

Ennis  t.  State,  13  Okla.  Cr.  675,  167 
Pac.  229. 

(]0]K)  An  a])piication  and  motion  for  n 
continuance  and  evidence  in  support  thereof 
examined,  and  held  no  abuse  of  discretion 
shown  in  overruling  the  same. 

Collins  T.  State,  15  Okla.  Cr.  96,  175 
Pac.  124. 


(191S)  A  motion  fur  continuance,  based 
on  the  absence  of  a  witness  who  has  not 
been  served  with  process  and  who  has  left 
the  jurisdiction  of  the  court,  should  be  over- 
ruled. 

Cantrell  v.  State.  15  Oklu.  Cr.  2S0,  17ft 
Pac.  91. 

(1919)  Where,  in  a  motion  for  a  contin- 
uance by  a  defendant  on  account  of  an  ab- 
sent witaess,  it  is  not  averred  in  the  affidavit 
upon  which  such  motion  is  based  that  the 
affiant  believes  that  the  facts  which  it  is 
averred  that  such  absent  witness  would  tes- 
tify are  true,  or  believed  by  affiant  to  be 
true,  and  it  Is  averred  In  said  Affidavit  that 
siiid  absent  witness  is  a  fugitive  from  Jus- 
tice to  avoid  arrest  under  a  warrant  for 
an  ofTense  committed  in  the  state,  and  no 
diligence  Is  ^own  to  secure  the  attendance 
to  such  absent  witness  at  the  trial,  or  to  se- 
cure his  evidence.  It  Is  not  error  to  over- 
rule defendant's  motion  for  a  continuance. 
Braught  v.  State,  —  OkU.  Cr.  — ,  179 
Pac.  769. 

(1019)  An  apiillcntion  for  continuance 
Is  pro]>erly  overruled  where  It  appears  no 
diligence  was  nsed  to  o1)taln  the  attendance 
of  witnesses  and  that  there  was  no  like- 
lihood of  obtaining  their  attendance  or  dep- 
ositions. 

Smith  v.  State,  16  Okki.  Cr.  684, 181  Pac. 
942. 

(1919)  Where  an  absent  witness  has 
beei  summoned  and  it  Is  not  averred  in  the 
affidavit  upon  niiich  thp  motion  for  a  con- 
tinuance is  predlcjito<l,  or  shown  by  evidence 
that  such  witness  is  not  iibsent  liy  consent 
or  procurement  of  the  defendaut  and  that 
the  cause  of  the  absence  of  said  witness  is 
unknown,  and  no  attachment  is  asked  for  said 
witness,  and  It  Is  averred  In  said  affidavit 
that  the  whereahonts  of  said  witness  is  un- 
known, such  application  is  insufflcient  upon 
its  face  and  properly  overruled. 

Ryal  V.  State,  16  Okla.  Cr.  266.  182 
Pac.  253. 

(lJ)20t  Wliere  an  application  for  a  con- 
tinuance failn  to  set  out  any  facts  disclos- 
ing diligence  on  the  psirt  of  the  defendant  to 
I>rocure  the  absent  witueSs.  or  to  take  his 
deposition  prior  to  the  cnmmpiicement  of 
the  trial,  and  there  Is  uo  showing  that  the 
whereabouts  of  the  witness  is  known  to  the 
defendant,  or  that  there  is  any  llkelihooil 
of  procuring  bis  attendance  or  taking  his 
deiK)!<ltiun  before  the  next  term  of  court, 
and  where  the  evidence  sought  to  he  ellc- 
ite<l  from  such  absent  witness  would  only 
lie  cumulative,  there  is  no  abuse  of  dts- 
i*retlon  in  denying  the  continuance. 

wmianis  V.  State.  —  Okla.  Cr.  — ,  IRS 
Pac.  890. 

(1920)  For  rensons  showing  no  abuse  of 
discretion  in  overruling  the  application  for 
a  continuance  Iu  this  case,  see  body  of  opin- 
ion. 

Wmiams  V.  State,  —  Okla.  Cr.  — ,  100 
Pac.  802. 
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(1920)  A  niotiou  for  coutlnuance  by  the 
defondiint  Is  properly  denied  where  tbe  tes- 
timony to  be  given  by  the  absent  witaess 
xras  immaterial  to  tbe  iasne  and  no  showing 
made  tlut  they  could  be  procured  ut  tbe 
next  term. 

Webber  r.  State,  —  OWa.  Cr.  — ,  193 
Pac.  48. 

(IJQO)  Where  there  is  no  sulHclent  show- 
ing ot  diligenc-e  on  tbe  purt  of  defendant 
to  procure  tbe  attendance  of  certain  wit- 
nesses, nor  a  showing  tbat  tbe  attendance 
of  such  witnesses  could  be  bnd  at  the  next 
term  of  court,  there  is  no  abuse  of  discre- 
tion ou  the  part  of  tbe  triai  court  in  over- 
ruling the  motion  for  continuance  on  the 
ground  of  tbe  absence  of  such  witnesses, 
Gaines  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  719. 

(1921)  Where  an  application  for  a  con- 
tinnauce  is  based  upon  tbe  absence  of  a  wit- 
ness who  was  present  and  testified  in  a  for- 
mer trial  of  tbe  case,  and  there  is  no  show- 
ing of  any  reasonable  probability  of  obtain- 
ing tlie  presmee  of  such  witness  at  an>' 
snbaequeut  term  of  court,  nor  facts  stated 
In  the  application  showing  that  tbe  absent 
witness  would  testify  diffei-ently  nt  this  trial 
thiin  at  tlie  first  trial,  and  the  testimony 
of  tbe  absent  witness  given  at  the  first  trial 
Is  read  ns  his  deposition,  no  error  preju- 
dicial to  the  substantial  rights  of  defendant 
was  committed  in  overruling  tbe  motion  for 
a  continuance. 

Peyton  v.  State.  —  Okla.  — .  195  Pac. 
151. 

(1921)  Applications  for  a  continuance 
on  account  of  the  absence  of  material  wit- 
nesses are  addressed  to  the  discretion  of  the 
trial  court  A  Judgment  of  conviction  will 
not  be  reversed  on  appeal  because  tbe  trial 
court  overruled  such  a  motion,  unless  a 
manifest  abuse  of  discretion  appears. 

Fbiher  v.  State.  —  OWa.  Cr.  — ,  190 
Pac.  T24. 

S  330.   Competency  or  materiality  of  ex- 
pected evidence. 

(1911)  The  state  is  not  limltc^I  In  its 
proof  of  the  commission  of  an  ofTense  to  the 
date  alleged  In  the  information  or  indict- 
ment, but  the  defendant  may  be  convicted 
upon  proof  of  tbe  commission  of  tlic  ofTense 
made  at  any  date  within  the  statute  of  lim- 
itations, and  prior  to  the  date  upon  which 
tbe  said  information  or  indictment  was  filed. 
Bryan  v.  State,  5  Okla.  Cr.  542.  115  Pac. 

(1911)  Where  a  defendant  is  charged 
with  the  illegal  sale  of  whisky  alleged  to 
bare  been  made  upon  a  certain  day,  an  ap- 
plication for  n  continuance,  which  states 
that  Absent  witnesses  will  testify  that  on 
such  alleged  date  they  were  with  d^endant; 
and  tbat  on  such  date  he  did  not  sell  whis- 
ky to  the  complaining  witness,  such  testi- 
mony might  be  true,  and  yet  would  not  nec- 


essarily coufititiite  a  defense  to  the  accusa- 
tion against  the  defendant. 

Bryan  v.  State,  D  Okla.  Or.  &12,  115 
Pac.  619. 

(1918)  The  denial  of  a  motion  for  con- 
tinuance by  reiison  of  tbe  absence  of  ma- 
terial witnesses  for  defendant,  charged  with 
murder,  was  held  error. 

Westbrook  v.  State,  14  Okla.  Cr.  423. 
172  Pac.  404. 

(1918)  Evidence  aa  to  the  character  of 
the  accused  in  a  criminal  case  is  not  of 
such  materiality  us  to  constitute  error  in 
a  refusal  to  grant  continuance  for  the  pur- 
pose of  procuring  such  testimony. 

Warren  v.  United  States,  2~]0  VeA.  89. 

(1919)  Where  it  does  not  appear  from 
tbe  record  that  absent  witnesses  named  In 
the  motion  for  contiiiuauce  bad  ever  been' 
summoned  and  it  does  appear  tbat  tbeir 
whereabouts  are  unknown  and  that  their 
evidence  would  not  have  resulted  in  an  ac- 
quittal, a  motion  for  continuance  will  prop- 
erly lie  refused. 

Boklen  v.  State.  16  Okla.  Cr.  126.  180 
Pac.  969. 

(1919)  Continuance  to  secure  testimony 
of  an  at>sent  witness  will  be  refused  when 
tbe  testimony  of  such  witness  would  be  thnt 
he  WHS  county  attorney  when  the  informa- 
tion was  fileil  and  tbat  an  agreement  was 
made  tbat  if  defendant  would  relinquish  his 
interest  in  the  automobile  In  dispute,  the 
case  would  be  dismissed,  as  the  only  com- 
petent evidence  of  such  dismissal  will  be  tbe 
trial  court's  record. 

Weeks  t.  State,  16  Okla.  Cr.  443,  183 
Pac.  932. 

(1919)  It  is  not  error  to  overrule  a  mo- 
tion for  continuance  ou  account  of  an  ab- 
sent witness  where  the  testimony  stated  in 
the  motion  to  which  such  absent  witness 
would  te.stlfy  is  not  admissible  evidence  or 
does  not  tend  to  establish  the  innocence  of 
the  accused. 

Ilerndon  v.  State,  16  Okla.  Cr.  586,  185 
Pac.  701. 

(1919)  Where  the  facts  averred  in  a  mo- 
tion for  a  continuance  that  an  absent  wit- 
ness would.  If  present,  testify  to,  if  true, 
would  not  be  a  1^1  defense  of  the  offense 

charged.  It  is  not  error  to  overrule  such  mo- 
tion. 

Moore  V.  State,  —  Okla.  Cr.  — ,  189  Pac. 
1089. 

(1920)  Reversible  error  was  committed 
upon  denial  of  a  continuance  in  the  prose- 
cution for  unlawfully  conveying  intoxicat- 
ing liquor  where  afltdavits  alleged  that  one 
Jointly  indicted  had  plead  guilty  and  served 
his  sentence  and  was  out  of  the  country 
and  would  not  be  available  until  a  stated 
date  at  which  time  he  would  testify  that  de- 
fendant did  not  know  that  the  witness  had 
brought  whisky  In  tlie  vehicle  and  that  such 
witness  had  consented  to  a  confiscation  and 
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that  tbe  former  county  attorney  had  agreed 
to  dismiss  the  case  against  tbe  d^endant 
after  the  witness  had  served  his  seatence. 
Uttle  V.  State,  —  Okla.  Or.  — ,  100  Pnc. 
706. 

S  331.   CamnlatiTe    or   impeading  eri* 

denc«. 

See  g  328. 
Warren  v.  United  States,  250  Fed.  89. 

'{1901}  There  wila  no  abuse  of  discre- 
tion in  orerrultng  a  motion  for  a  continu- 
ance made  in  a  prosecution  for  homicide  on 
the  ground  of  the  Illness  of  a  witness,  where 
the  evidence  of  such  witness  was  before  the 
Jury  from  other  witnesses,  and  would  have 
been  merely  cumulative  except  on  points 
of  contradlctluQ  on  immaterial  matters. 
Gardner  v.  United  States,  6  Ind.  Ter. 
150.  82  S.  W.  704. 

(1907)  Where  the  evidence  showed  that 
decedent  was  unarmed,  that  accused,  with 
an  open  knife,  attacked  falm  unawares  and 
killed  him,  and  that  he  produced  no  wit- 
ness to  support  bis  uncorrobonited  testimony 
that  tbe  killing  was  in  self-defense,  the  re- 
fusal to  grant  a  continuance  on  the  ground 
of  absence  of  witnesses  whose  testimony 
would  be  cumulative,  to  prove  threats  by 
decedent  shortly  before  tbe  killing  was  not 
an  abuse  of  discretion. 

Kelley  v.  United  States,  7  Ind.  Ter.  241, 
lOi  8.  W.  604. 

(1907)    It  is  ordinarily  not  error  to  deny 
a  continuance  on  the  ground  of  absent  wit- 
nesses whose  testimony  is  only  cumulative. 
Kelley  v.  United  States,  7  Ind.  Ter.  241, 
101  S.  W.  604. 

(1912)  A  motion  for  continuance  upon 
the  ground  of  absent  witnesses  Is  addressed 
to  tbe  sound  discretion  of  the  court,  and 
unless  an  abuse  of  this  dlscr^ion  appears  a 
Judgment  of  conviction  will  not  be  reversed 
on  appeal. 

Bethel  -v.  State,  8  OkU.  Cr.  61,  126  Pac. 
60& 

As  a  general  rule,  n  continuance  should 
not  be  granted  to  enable  a  defendant  to  ob- 
tiiln  cumulative  evidence. 

(1912)  Utchfield  v.  State.  8  Okla.  Cr. 
164.  126  Pac.  707 ;  (1912)  Rose  v.  State, 
8  Okla.  Cr.  294.  127  Pac.  873. 

(1912)  An  application  for  a  continuance 
upon  the  ground  of  absent  witnesses  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  unless  an  abuse  of  this  discretion  ap- 
pears upon  an  examination  of  the  entire  rec- 
ord, a  Judgment  of  conviction  will  not  be 
reversed  upon  appeal. 

Litchfield  V.  State,  8  Okla.  Cr.  164,  126 
Pac.  707. 

(1912)    If  there  Is  no  evidence  in  the  rec- 
ord of  venue,  a  conviction  will  be  reversed. 
Litchfield  V.  State,  8  Okla.  Cr.  164,  126 
Pac.  707. 


'  I^W.  XL  [2  Okla.  Dig.]  180 

(1913)  A  defendant  is  not  entitled  to  n 
continuance,  as  a  matter  of  right,  to  ■ecnte 
cumulative  testimony;  and  if  special  rea- 
sons exist  why  a  continuance  should  be 
granted  to  obtain  this  class  of  evidence,  tiieae 
reasons  niunt  eleaily  be  set  out  In  the  ap- 
jjllcatlon  for  a  continuance. 

Jones  V.  State,  S  Okla.  Cr.  576,  12» 
Paa  446. 

(1914)  The  denial  of  an  appUcatlon  for 
continuance,  although  sufHclent  on  Its  face. 
wUi  not  Justify  a  reversal  of  a  Judgment  of 
conviction  wbea  under  the  light  of  other 
proof  in  the  record  it  la  dear  that  tbe  evl- 
denco  desli-ed  from  the  absent  witness  woidd 
have  been  of  no  value  If  produced,  or  at 
best  merely  cumulative. 

Seigler  v.  State,  U  Okla.  Cr.  131,  145 
Pac.  308. 

(1916)    As  a  general  rule,  n  continuance 
wiU  not  be  granted  for  the  purpose  of  pro- 
curing testimony  thnt  Is  merely  cumulative 
Petty  V.  State,  11  OkU.  Cr.  646,  147 
Pac.  782. 

(1918)  When  a  motion  for  continuance 
is  lnter[K)8ed  upon  the  ground  of  the  ab- 
sence of  material  witnesses,  and  the  recortl 
discloses  tlie  fact  that  the  testimony  of  such 
witnesses  would  be  cumulative,  the  Crim- 
inal Court  of  Appeals,  as  u  general  rule,  will 
not  Interfere  with  the  order  of  the  trial 
<-ourt  overruling  such  motion. 

Cope  V.  State.  15  Okla.  Cr.  437,  177  Pac. 


(1919)  Where  a  d^endant  has  moved  that 
a  codefendant  be  tried  first  because  defaid- 
ant  desired  to  use  him  as  a  witness,  the 
overrulhig  of  a  motion  for  a  continuance  to 
secure  witnesses  to  impeach  aald  co-defend- 
ant as  a  witness  by  the  state,  is  not  an 
abuse  of  discretion. 

Richards  v.  State.  15  Okla.  Cr.  Sfffi,  170 
Pac.  777. 

( 1919)  In  a  prosecution  for  grand  larceny, 
it  can  not  be  aald  that  the  court  abused  lu 
discretion  in  oTermllng  a  motion  for  contin- 
uance to  secure  the  testimony  of  an  absent 
witness  where  it  appears  that  such  testi- 
mony would  have  been  cnmnlatlTe  only. 
Ashbum  V.  State,  16  Okls.  Cr.  417,  183 
Pac.  521. 

9  332.   Credibility  and  probable  effect  of 

expected  Usdmmr. 

See  S  331. 

Litchfield  V.  State,  8  Okla.  Cr.  164,  128 
Pac.  707. 

(1912)  Although  an  application  for  a 
continuance  may  be  good  upon  Its  face,  yet 
where  It  Is  overruled,  and  upon  the  trial 
of  the  case  it  appears  from  the  whole  rec- 
ord that  the  testimony  from  which  the  con- 
tinuance was  sought  could  not  have  affected 
the  result  of  the  trial,  a  conviction  will  not 
be  reversed. 

Rose  V.  State,  8  Okla.  Cr.  294,  127 
Pac.  873. 
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(IftlS)  It  Is  no  abuse  of  dlBcretfon  to 
ovemile  an  ai^licatioa  for  continuance  on 
the  ground  of  absraice  of  witnesses  who  are 
ont  of  the  state,  where  It  is  not  shown  tliat 
any  one  of  them  would  or  could  t>e  procured 
within  any  reasouahle  time,  and  where  uo 
diligence  is  slu>wu  to  procure  their  attend- 
ance, or  to  take  their  depositions,  and  where 
their  alleged  t^imony,  considered  in  con- 
nection witb  other  facts  proven  on  the  trial, 
appears  to  be  probably  untrue. 

(Sentry  v.  State.  11  Oiila.  Cr.  355,  l-W 
Pac.  ns. 

1333.   DiUgence. 

See  S  29& 
Drnrn  V.  State,  14  Okla.  Cr.  462, 172  Pac 
463. 

See  S  329. 
GantreU  v.  State,  16  Okla.  Cr.  280.  176 
Pac.  91;  Braught  v.  State,  —  Okla. 
Cr.  — ,  179  Pac.  769. 

(1900)  A  continuance  on  account  of  tlte 
absence  of  a  witness  was  properly  refused 
where  no  effort  had  been  made  to  secure 
the  attendance  of  the  witness. 

Kirk  T.  Territory,  10  Okla.  46,  60  Pac. 
797. 

An  application  for  continuance  was  pivp- 
erly  oTermled,  where  accused  had  snfflcient 
time  to  prepare  for  trial  and  procure  wlt- 
neeses,  and  to  take  depositions  of  nonresi- 
dent  witnesses,  bad  be  exercised  reasonable 
diligence. 

(1902)  Smith  V.  Territory.  11  Okla.  668, 
69  Pac.  805;  (1904)  Howland  v.  Ter- 
ritory, 13  Okla.  575,  76  Pac.  143; 
(1904)  Welty  v.  United  States,  14 
Okla.  7.  76  Pac.  121. 

(1910)  An  application  for  a  continuance 
was  held  fatally  defective  In  not  showing 
proper  diligence. 

MnsgraTes  t.  State,  3  Okla.  Cr.  421.  106 
Pac.  M4. 

(1910)  Application  for  a  continuance 
should  be  most  strongly  construed  against 
the  [lender,  since  intendment  and  presump- 
tion will  not  be  indulged  in  to  support  such 
applications. 

HuasraTes  t.  State,  3  OkU.  Cr.  421.  106 
Pac.  544. 

(1911)  Wbere  an  application  for  a  con- 
tinuance Bbows  that  the  defraidant  has  had 
process  for  his  witnesses  issued  In  due  time, 
and  that  such  process  has  been  placed  in 
the  hands  of  the  sheriff,  and  the  sheriff  had 
rtfuseil  to  serve  such  process  because  his 
fees  for  doing  so  were  uot  paid  in  advance 
and  where  the  testimony  of  soch  witness 
■eC  out  in  the  application  for  continuance 
ifl  material  to  the  defendant.  It  is  error  for 
the  trial  court  to  overrule  sucb  application 
for  continuance,  and  force  the  defendant  In- 
to trial;  but  the  court  should  postpone  the 
case  to  such  time  as  would  enable  such 
witnesses  to  be  served,  and  isnne  a  manda- 
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tory  order  requiring  the  alierltf  to  subpoena 
tlie  witness. 

Thompson  v.  State,  6  Okla.  Cr.  834,  118 
Pac.  614. 

(1912)  A  motion  for  continuance  based 
on  the  absence  of  a  witness  who  has  not 
been  served  with  inwcess  and  who  has  left 
the  Jurisdiction  of  the  court  should  be  over- 
ruled. 

Pugh  v.  State,  6  Okbi.  Cr.  578.  120  Pac. 
296. 

(1913)  It  is  no  abuse  of  discretion  to 
overrule  an  application  for  continuance, 
where  no  diligence  is  shown  to  procure  tlie 
attendance  or  to  take  the  deposition  of  a  non- 
resident witness. 

Hopkins  V.  State.  9  Okla.  Cr.  104,  130 
Pac.  1101. 

(1914)  It  is  no  abuse  of  discretion  to 
overrule  a  motion  for  continuance,  where 
no  diligence  is  shown  to  procure  the  at- 
tendance of.  or  take  the  deposition  of,  a 
nonresident  witness. 

Buxtou  V.  State,  11  Okhi.  Cr.  85.  143 
Pac.  B8. 

(1914)  An  application  for  a  continuance 
on  the  ground  tiiat  certain  material  witnesses 
have  not  been  secured,  and  which  shows  no 
diligence  wbatever,  is  wholly  without  merit, 
and  such  application  should  not  be  filed ;  but, 
when  it  Is  filed.  It  should  be  overruled  by 
the  trial  court,  and  its  ruling  sustained  by 
the  Criminal  Court  of  Appeals. 

Cross  V.  State.  11  Okla.  Cr.  117,  143 
Pac,  202. 

(1915)  A  continuance  sought  for  absence 
of  material  witnesses  was  properly  denied, 
where  It  was  not  shown  that  any  diligence 
was  used  to  procure  the  attendance  of  sucb 

BaU  V.  State,  11  OkU.  Cr.  1044,  142 
Pac  1044. 

(1918)  Where  the  witnesses  have  been 
subpoenaed  and  there  is  no  sliowing  why 
they  are  absent,  defendant  should  liave  an 
attachment  issued  for  them;  and  If  he  does 
not  ask  for  an  attachment  he  is  not  enti- 
tled to  a  omtinuance. 

McCarter  v.  State,  14  Okla.  Cr.  306,  170 
Pac.  712. 

(1919)  A  motion  for  continuance  for  ab- 
sence of  a  material  witness  was  properly 
denied  where  It  appeared  that  sherifTs  re- 
turn stated  tliut  he  could  not  find  the  wit- 
ness, the  defendant  failing  to  read  such'  re- 
turn. 

Wilson  T.  State,  —  Okta.  Cr:  — .  183 
Pac.  613. 

(1^)  It  is  the  duty  of  a  defendant  to 
use  all  reasonable  diligence  to  secure  the 
attendance  of  witnesses  In  his  behalf,  and 
an  application  for  continuance  must  set  out 
fully  tho  facts  which  constitute  such  dili- 
gence. 

Spann  v.  StPte,  —  Okla.  Cr.  — ,  197 
Pac  681. 
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(1921)  A  motion  for  coutlnuifuce  on  ihe 
ground  of  tbe  abtimce  of  a  witness  who  had 
been  subpoenaed  was  proi»erly  refused  where 
tbe  defendant  did  not  usk  for  an  iittachment 
for  said  witness. 

Bradsbaw  v.  State,  —  OkU,  Cr.  — ,  107 
Pac.  715. 

S  334.   SnrpriBe  at  trilL 

(1906)  Where,  on  a  prosecation  for  In- 
troducing liquor  into  Indian  Territory,  a 
witness  testified  that,  on  tbe  day  previous 
to  tlie  arrest  of  accused,  lie  saw  accused 
and  what  he  thought  was  the  same  liquor 
at  a  certain  town,  there  was  no  error  In 
the  action  of  the  trial  court  In  refusing  to 
permit  on  the  ground  of  surprise  a  delay 
of  the  trial  In  order  tbat  accused  might  se- 
cnre  evidence  to  rebut  such  testimony. 

Ellis  V.  United  States,  6  Ind.  Ter.  291, 
97  S.  W.  1013. 

<1910)  Where  two  informations  against 
the  same  defendant  were  erroneously  givai 
tbe  same  number  and  docketed  us  one  case, 
and  the  defendant  waived  arraignment, 
pleaded  not  gnilly,  and  announced  ready  for 
trial,  and  the  court  discovering  tbe  errw, 
ord^ed  the  informations  renumbered,  the 
cases  s^arately  docketed,  required  the  de- 
fendant to  plead  to  each  information,  and 
gave  tbe  defendant  tbe  rtgbt  to  elect  npon 
which  Information  be  Hhould  then  l>e  tried, 
and  defendant  refused  to  elect,  and  moved 
for  a  continuance  on  the  around  of  surprise; 
It  was  held  tbat  a  continuance  was  properly 
denied,  and  that  tbe  defendant  having  re- 
fused to  elect,  the  court  could  order  the 
trial  to  proceed  on  either  information. 
Steen  v.  State,  4  Okla.  Cr.  309,  111 
Pac.  1097. 

(1010)  When  an  information  Is  amended 
upon  the  eve  of  tbe  trial  and  tbe  defendant 
files  a  motion  for  the  postimnement  supported 
by  affidavit  showing  surprise,  and  tbat  the 
amendment  to  the  information  requires  ad- 
ditional prepuration  upon  tbe  part  of  the 
defendant  before  he  could  be  ready  for  trial, 
reasonable  time  should 'be  allowed  tbe  de- 
fendant, by  the  court,  within  which  to  make 
such  preparation. 

Smith  V.  State,  4  Okla.  Cr.  328,  111 
Pac.  900. 

(1912)  A  motion  for  continuance  that 
does  not  show  due  diligence  upon  tbe  part 
of  tbe  person  interposing  it  to  have  the 
absent  witnesses  present  should  be  over- 
ruled. 

Bethel  V.  State,  8  Okla.  Cr.  61,  126  Pac. 
698. 

(1912)  While  a  dupUcItous  information 
may  be  amended,  yet  if  such  amendment  op- 
erates as  a  surprise  to  a  defradant,  rea- 
sonable time  must  be  allowed  him  to  pre- 
pare for  trial. 

KlmhPell  v.  State,  7  Okla.  Cr.  354,  123 
Pac.  1027. 

(1912)  Where  an  Information  in  a  mis- 
demeanor case  has  been  materially  altered 


by  an  amoidmrat  after  tbe  case  has  been 
called  and  both  parties  have  announced 
ready  for  trial,  If  tbe  defendant  demands 
it,  he  should  be  given  time  in  which  to  plead 
to  such  amended  information. 

Hazelton  v.  State,  8  Okla.  Or.  184.  126 
Pac.  703. 

(1919)  An  application  for  a  continnauce 
on  the  ground  of  surprise,  because  tlie  court 
granted  leave  to  indorse  on  the  Indictment 
the  name  of  tbe  complaining  witness,  held 
properly  overmled. 

Robnett  V.  StJite,  13  OkUi.  Cr.  541,  178 
Pac.  800. 

S  335.  Admissions  to  prevent  continuance. 

(1902)  A  refusal  of  continuance  for  ab- 
sent witnesses,  where  accused  states  in  bis 
affidavit  the  evidence  he  expects  to  prove, 
and  the  territory  consents  tbat  the  facts 
stated  may  be  treated  as  the  deposition  of 
such  absent  witnesses.  Is  not  error. 

Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  504,  afilrmed  118  Fed.  425. 

(1005)  Where  an  afitdarlt  In  a  criminal 
case  is  filed  by  defendant  In  support  of  his 
iinAtcation  for  a  continuance,  and  gives  tiie 
names  of  defendant's  witnesses  desired,  and 
what  he  expects  to  prove  if  tlie  county  at- 
torney admits  that  tbe  witnesses,  if  present, 
would  so  testify,  and  the  court  orders  such 
aflidavit  to  be  used  as  a  deposition,  it  is  not 
error  to  deny  the  eontinuaucc. 

Woodrlug  T.  Territory,  15  Okla.  309,  81 
Pac.  631. 

(19*)5)  Where  an  affidavit  for  continuance 
presented  by  accused  on  the  ground  tbat 
a  material  witness  is  absent,  notwithstand- 
ing due  issue  of  process,  sets  out  what  the 
absent  witness  would  testify  if  present,  and 
the  prosecution  admits  tbat  he  would  so  tes- 
tify and  that  the  affidavit  may  be  read  In 
evidence,  it  is  not  an  error  to  deny  the 
continuance. 

Davis  V.  Territory,  15  Okla.  462.  82 
Pac.  507. 

(1911)  The  provision  of  our  statute  to 
the  effect  that  the  adverse  party  must  eon- 
sent  to  the  reading  of  the  affidavits  for  con- 
tinuance as  tbe  deposition  of  absent  wit- 
nesses is  a  provision  of  the  civil  code  and 
has  no  application  to  criminal  cases. 

Madison  v.  State,  6  Okla.  Cr.  35G.  118 
Pac.  617, 

(1911)  Whea  a  person  accused  of  crime 
in  this  state  makes  out  a  clear  case  for 
continuance,  owing  to  the  absmce  of  ma- 
terial witnesses,  and  makes  a  reasonable 
showing  that  he  Is  likely  to  secure  the  at- 
tfenf|ance  bf  such  witnesses  tat  Ittie  next 
term  of  the  court,  the  cause  should  be  con- 
tinued, notwithstanding  counsel  for  the  state 
may  offer  to  admit  tbe  application  for  con- 
tinuance as  the  d^sltlon  of  the  absent 
witnesses. 

Madison  v.  State,  6  Okla.  Cr.  356,  US 
Pac.  617. 
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(1911)  If  the  state  is  wUUng  to  admit 
tlie  statements  set  out  in  the  alfldavits  for 
continuance  to  be  absolutely  tnie,  the  trial 
court  may,  in  Its  discretion,  if  It  can  see 
the  iiecufied  wUl  not  be  prejudtoed  thereby, 
refuse  a  contlnnance: 

Mndlson  t.  State.  6  Okla.  Gr.  356,  118 
rac.  617. 

(1012)  Where  a  witness  has  been  Im- 
properly allowed  to  testify  in  a  case,  and  the 
defendant  is  surprised  thereat,  he  should 
promptly  withdraw  his  announcement  of 
ready  for  trial  and  file  a  motion  for  a  cou- 
tlnuance,  in  which  he  should  set  up  the  facts 
which  constitute  the  surprise,  and  also  state 
how  be  would  be  Injured  by  the  reception 
of  such  testimony,  and  why  be  should  have 
tidiUtlonal  time  for  preimratlon-  for  trial  on 
account  of  such  testimony,  and  what  evi- 
dence, if  any,  he  could  produce,  if  given 
such  time,  to  rebut  the  testimony  of  ^such 
witness;  and  a  failure  to  do  this -consti- 
tutes a  wHiver  of  objection  to  the  testimony 
of  such  witness. 

Oatendorf  v.  State,  8  Okla.  Cr.  3fiO.  128 
Pac.  143. 

1 1!H7)  Technical  olijectious  should  not 
nnlinarily  prevent  the  granting  of  a  eon- 
tinuiiiico.  and  In  this  case  the  county  at- 
torney, under  IJev.  lAiws  1010,  5  .^04i),  should 
have  admitted  tliiit  defendant's  nonresident 
witnesses  if  present  would  testify  as  stated 
on  defendant's  affidavit,  which  affidavit 
mifiht  lie  read  and  treated  as  the  witness' 
dcjiositlon. 

Owen  v.  State,  13  Okla.  Cr.  105.  163 
Pac.  548. 

f  336.   Application  and  affidavits  and  continu> 
ance. 

S  337.   In  generaL 

See  9  332. 
Gentry  v.  State,  11  Okla.  Cr.  35o,  146 
Pac.  719. 

See  S  333. 
Spann  v.  State,  —  Okla.  Cr.  — ,  197 
Pae.  531. 

See  S  329. 
Braught  V.  State,  —  Okla.  Cr.  — ,  179 
Pac  T89. 

(U^)  An  apidicatlon  for  continuance  on 
the  ground  of  the  absence  of  a  wlbiess,  which 
shows  that  defendant  caused  a  subpoena  to 
be  Issued  for  the  witness,  but  falls  to  show 
that  it  was  placed  In  the  hands  of  an  officer 
for  service,  or  where  the  witness  resided  or 
that  there  had  been  time  for  Its  service,  is 
fttally  defective. 

Oats  V.  ITnited  States,  1  Ind.  Tcr.  152, 
38  S.  W.  673. 

(1S90)  It  is  not  an  abuse  of  discretion 
to  overrule  an  application  for  a  continuance 
on  the  ground  of  an  absoit  witness,  where 
the  application  fails  to  show  that  the  same 
fiicts  could  not  be  provoi  by  other  witnesses 
in  attendance. 

Hyde  t.  Territory,  S  Okla.  69,  M  Pac. 
SSL 
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(1908)    An  application  for  a  continuance 
should  allege  that  defendant  can  not  prove, 
by  other  witnesses,  the  same  facts  which  he 
desires  to  prove  by  the  absent  witnes& 
Reed  v.  Territory,  1  Okla.  Cr.  481,  98 
Pac.  583. 

(1908)  An  application  for  a  continuance, 
which  consists  of  a  statement  of  negative 
conclusions  of  fact.  Is  insufficient. 

Keed  v.  Territory,  1  Okla.  Cr.  481,  9S 
Pac.  583. 

( VMS)  An  atH>licatiou  for  continuance 
failing  to  name  the  absent  witnesses  or  state 
the  facts  accused  exiiected  to  prove  iQr  them 
was  fatally  defective. 

Johnson  v.  State,  1  Okhi.  Cr.  321,  97 
Pac.  1059. 

(1009)  An  application  for  a  continuance 
must  not  only  state  the  facts  expected  to 
be  proved  by  the  absent  witness,  but  must 
go  further  and  state  enoujrh  of  the  facts  of 
the  ease  to  enable  the  trial  court  to  under- 
stand the  materiality  of  the  testimony  of  the 
absent  witness, 

Rhea  v.  Territory,  3  Okla.  Cr.  230,  105 
Pac.  314. 

(1909)  A  motion  for  continuance  must 
allege  the  residence  of  the  witness,  if  the 
residence  is  known  to  the  party,  and  the 
probability  of  procuring  his  testimony  with- 
in a  reasonable  time. 

Vance  v.  Territory,  3  Okla.  Cr.  208,  105 
Pac.  307. 

(1911)  Where  a  defendant  seeks  n  con- 
tinuance upon  the  ground  that  he  has  used 
due  diligence  to  secure  the  attendance  of  an 
absent  witness,  he  must  state  In  his  applica- 
tion not  only  that  he  has  caused  a  sub- 
poena to  issue  for  such  witness,  but  also, 
that  he  had  placed  the  subpoena  in  the  hands 
of  an  officer  duly  authorized  to  serve  the 
same,  with  the  request  that  the  wltnras  be 
sammoued  in  his  behalf. 

Bryan  v.  State,  6  Okla.  Cr.  542,  115 
Pac.  619. 

(1011)  It  is  the  duty  of  a  defendant  to 
use  all  reasonable  diligence  to  secure  the 
attendance  of  a  witness  in  his  own  behalf, 
and  in  an  ai^lcation  for  a  continuance  he 
must  set  out  fully  the  facts  which  consti- 
tute such  diligence. 

Bryan  v.  State,  5  Okla.  Cr.  542,  115 
Pac.  619. 

(1911)  Where  u  witness  has  been  sub- 
poenaed to  testify  in  behalf  of  a  defendant, 
and  Is  not  present  at  the  trial  of  the  cause, 
and  the  defendant  seeks  a  continuance  on 
account  of  the  absence  of  such  witness,  he 
must  attach  to  the  application  for  a  con- 
tinuance such  snbpoenn  served  on  said  wit- 
ness with  the  officers  return  thereon  endorsed 
so  that  the  court  and  (if  said  cause  is  ap- 
pealed) this  court  also  may  see  as  a  matter 
of  fact  what  diligoice  was  useil. 

Bryan  t.  State,  5  Okla.  Or.  542,  116 
Pac.  619. 
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(1912)  If  an  araended  Information  is  ffled 
in  a  felony  case,  and  connsd  seek  a  con- 
tlnnance  on  account  of  surprise  thereby,  tbeCT 
mnst  point  out  In  their  motion  the  specific 
reasons  of  such  surprise  so  as  to  enable 
the  court  to  determine  as  to  whether  or  not 
the  application  is  made  In  good  faith  and 
possesses  merit,  or  is  made  merely  for  the 
purpose  of  delay. 

Havkins  v.  State,  7  Okhi.  Or.  38o,  123 
Pac.  1024. 

(1012)  An  npirilcntloD  for  continuance, 
fallii^  to  show  the  exercise  of  diligence  to 
secure  absent  witnesses  and  to.  give  their 
names;  or  state  any  evidence  which  could 
be  obtained  by  a  postponement  of  the  case, 
was  InsufflciNit. 

Gret»  V.  City  of  Klngflsher,  8  Okla.  Or. 
S,  125  Pac.  1093. 

(1912)  An  application  for  a  continu- 
ance Is  addressed  to  the  sound  discretion 
of  the  court,  and  such  discretiou  will  not  be 
reviewed  on  appeal,  unless  it  appears  from 
the  entire  record  that  the  appellant  was 
deprived  of  some  material  right  to  his  in- 
jury  by  the  action  of  the  court  in  refusing 
to  ffrnnt  a  continuance, 

Boswell  V.  State.  8  Okla.  Cr.  152,  126 
Pac.  826. 

(1012)  An  application  for  a  continuance 
in  a  prosecution  for  bonilcide,  on  the  ground 
t>f  tlie  absence  of  witnesses,  was  held  insuffi- 
cient. 

Koswell  V.  State,  S  Okla.  Cr.  152,  126 
Pac.  820. 

(1012)  Before  a  defendant  applies  for  a 
rontinuauce  on  account  of  absent  wltuesses, 
it  is  his  duty  to  exhaust  all  of  bis  legal 
remedies  to  obtain  the  presence  uf  bis  wit- 
uesses.  and  this  must  afflrmfltlvely  appear 
hi  the  application  for  ii  continuance,  other- 
wise the  npiJication  wUI  be  bad  on  its  face. 
Hose  V.  State,  8  Okla.  Cr.  2JM,  127 
Puc.  873. 

(1012)  Api»licatlun  by  accused  for  a  con- 
tinuance WHS  held  Insutttcieut  on  the  <|ueH- 
tlou  of  diligence  and  on  the  merits  In  the 
case. 

Edwards  v.  State.  8  Okla.  tr.  341,  131 
I'ac.  056. 

(1013)  Where  a  defendant  seeks  a  con- 
tiuuiiuce  uiJon  the  ground  that  lie  hns  used 
due  diligence  to  secure  the  attendance  of  an 
absent  witness,  he  must  set  out  fully  In  his 
application  the  facts  showing  diligence. 

Davis  V.  State,  10  Okla.  Cr.  100.  135 
Pac.  438. 

(1913)  Where  a  motion  for  continuance 
In  a  criminal  prosecution  failed  to  allege 
that  the  absent  witness  did  not  leave  the 
state  with  the  consent  or  by  the  procurement 
of  the  defendant,  but  does  not  state  facts 
showing  probability  that  the  witness  would 
again  be  within  the  jurisdiction  of  tlie  court. 
It  was  held  Insufficient 

Key  V.  State,  10  Okls.  Cr.  206,  136  Pac. 
050. 


(1018)  It  is  the  right  of  e^'er;  citlsen. 
when  prosecuted  for  an  ofFense,  to  have 
compulsory  process  to  compel  the  attend- 
ance of  bis  witness,  but  where  the  record 
does  not  show  that  a  praecipe  was  filed,  or 
that  a  subpoena  was  Issued  or  served  upon 
absent  witnesses,  It  will  be  presumed  that 
a  motion  for  a  continuance  on  account  of 
the  absence  of  witnesses  was  propwl7  over^ 
ruled. 

Bomine  v.  State.  10  Okla.  Cr.  350,  136 
Pac.  775. 

(1914)  A  continuance  sought  In  a  mur- 
der case  was  properly  denied,  where  ac- 
cused was  not  brought  to  trial  until  Jan- 
uary 11th  following  his  arrest  on  October 
27tb.  and  the  motion  for  continuance  did 
not  give  the  names  of  the  nlwent  witnesses, 
and  there  was  no  showing  that  any  effort 
had  Ijeen  made  to  prepare  for  trial,  even 
though  It  apiieared  ih»t  accused  bad  been 
confined  In  jail  since  his  arrest 

Dick  V.  State,  10  Okla  Cr.  407.  130  Pac. 
822. 

(1014)  A  motion  for  continuance  on  the 
ground  that  the  abseut  witness  would  tes- 
tify to  certain  threats,  must  allege  that  ac- 
cused can  make  such  testimony  competent 
by  other  proof  tending  to  show  that  de- 
ceased was  the  aggressor. 

Foster  V.  State,  11  Okla.  Cr.  25,  141 
Pac.  449. 

(1014)  A  motion  for  a  continuance  must. 
In  addition  to  showing  proiwr  diligence  and 
the  material  facts  expected  to  be  produced 
by  the  witness,  contain  allegations  that 
would  make  the  absent  witness*  testimony 
competent. 

Foster  V.  State,  11  Okla.  Cr.  25,  141 
Pac.  440. 

(1015)  An  affidavit  for  continuance  on 
the  ground  of  the  absence  of  material  wit- 
nesses, who  are  out  of  the  state,  which  states 
that  the  defendant  expects  to  procure  their 
attendance  nt  the  next  terra  of  court,  to  be 
sufficient  should  state  the  grounds  of  such 
exj>wtation,  so  that  the  court  may  deter- 
mine whether  or  not  It  is  reasonable. 

Petty  V.  State,  11  Okla.  Cr.  646,  147 
Pac.  782. 

(1016)  An  atvllcation  for  a  coutlnuauee 
In  a  criminal  case  on  account  of  the  ab- 
sence of  witnesses  which  falls  to  show  that 
due  diligence  has  been  used  to  secure  the 
attendance  of  sjild  witnesses,  and  which  does 
not  show  thnt  the  same  facts  can  not  lie 
provcfl  by  other  witnesses,  is  not  sufficient 

Mouelev  v.  Stnte,  12  Okl«.  Cr.  4(»2,  157 
Pac.  708. 

(1017)  An  affidavit  filed  with  motion  for 
a  continuance  ba^l  on  absence  of  material 
witnesses,  one  of  which  was  a  non-resident 
of  the  state,  was  Insufficient  where  it  failed 
to  show  that  defendant  could  procure  the 
affidavits  of  such  witness  or  to  state  that 
he  Intendeil  to  take  deposition. 

Owen  V.  State,  13  Okla.  Cr.  195,  163 
Pac.  M8. 
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(1018)  Before  a  defendant  a^ilies  for  a 
contlnnaace,  It  is  bis  duty  to  exlianst  all  of 
tais  legal  remedies  to  obtain  tbe  presence  of 
his  witneaees,  and  this  must  afflrmatlvely 
appear  In  tbe  application  for  a  vontlnuaace, 
otherwise  tbe  application  will  be  had  on  its 
face. 

McCarter  v.  State.  14  Olcla.  Cr.  305,  170 
Pac.  712. 

(191S)  An  aj>plicntion  for  continuance 
because  of  tbe  abtteuce  of  a  witness  sbould 
show  due  dillgeii<-e. 

Smith  T.  State,  14  Olcla.  Gr.  34S.  171 
Pac  841. 

(1018)  Wberc  a  cotttlnunnce  is  asked  on 
aoconnt  nf  tbe  absence  of  a  sick  witness, 
tbere  sbould  be  a  sbowing  tbnt  tbe  witnesa 
ia  sick,  and  unable  to  attend  tbe  trial,  and 
nlao  that  tbere  is  a  reasonable  probability 
that  auch  witness  will  be  able  to  attend  at 
the  time  or  term  to  wbich  a  contlniuince  is 
asked,  and  In  the  absence  of  such  abowlng, 
there  ta  no  abuse  of  .  discretion  In  overriilinf: 
the  motion. 

Brown  v.  State,  15  Okla.  Cr.  04,  \1~> 
Pac.  66. 

(191S)  A  motion  for  continuance  signed 
only  by  counsel  and  not  under  ontb  will  be 
denied. 

Warren  v.  United  States,  250  Fed.  89. 

(1918)  A  motion  for  a  continuance  on 
account  of  absent  witness,  wblcb  falitt  to 
show  diligence  to  secure  tbe  attendance  of 
ancb  witnesses,  and  what  said  wltnesfles 
would  testify  to,  if  present,  and  that  the 
said  testimony  can  not  be  had  from  other 
witnesses,  is  properly  orerruled. 

Dunn  r.  State.  15  Okla.  Cr.  246,  176 
Pac.  86. 

!(1910)  An  AHdlcatiott  tot  cbutlnua^ce 
on  the  ground  of  absence  of  witness  Is  In- 
snfllclent  If  It  does  not  aver  that  tbe  de- 
fendant is  unable  to  prove  by  any  other 
witness  the  facts  concerning  which  the  ab- 
sent witness  would  testify. 

Weeks  v.  State,  16  Okla.  Cr.  443.  183 
Pac.  »32. 

(1920)  In  Hu  application  for  a  continu- 
ance on  tbe  ground  of  the  absence  of  a  wit- 
ness for  the  defendant,  tbe  application  must 
set  out  fully  the  facts  conRtitutlne  the  dili- 
gence to  procure  the  attendance  of  said  wit- 
ness, or  to  take  bis  deposition  prior  to  the 
commencement  of  tbe  trlaL 

WmUms  V.  State,  —  Okla.  Cr.  — .  ISS 
Pac.  800. 

<19Sn)  For  affidavit  faUlng  to  set  ont 
facts  abowlng  sniRclent  diligence  to  obtain 
the  attendance  of  absent  witnesses,  and  also 
falling  to  show  reasonable  likelihood  of  ob- 
taining such  witnesses  at  subsequent  term 
of  court,  aee  body  of  opinion. 

Fisher  V.  State,  —  Okla.  Cr.  — ,  106 
Pac.  724. 


(1021)  There  is  no  abuse  of  discretion  In 
ovoTuUng  an  aj^Ucatlon  for  a  continuance 
on  tbe  ground  of  the  absence  of  a  material 

witness,  where  the  affidavit  presented  In  sup- 
port of  tbe  application  does  not  show  any 
probability  of  securing  tbe  attendance  of  said 
witness  at  any  future  time  to  which  tbe 
case  might  be  continued. 

Hill  V.  State,  —  Okla.  Cr.  — ,  200  Pac. 
263. 

8  338.   Detenniiution. 

(1002)  Where  an  apiMicatlon  for  continu- 
ance is  not  made  In  good  taltb,  tbe  court 
should  dmy  it 

Smith  V.  TerrltoTT,  11  Okla.  600.  60  Pac. 

805. 

5  339.  Second  or  further  continuance. 

(lOOiS)  The  grant  of  a  second  continu- 
ance of  a  prosecution  for  homicide  for  ab- 
sence of  witnesses  Is  within  tbe  discretion 
of  tbe  court. 

Starr  v.  United  States,  4  Ind.  Ter.  350, 
70  S.  W.  lOTi. 

(1901)  Where  iiccused  was  grafeited  a 
continuance  on  May  20,  1003,  until  the  sec- 
ond Monday  of  tbe  nest  term,  and  on  De- 
cember 2Ut)i  a  Kubpoena  was  Issued  for  an 
iibsent  witness  who  could  not  be  found, 
iind  from  the  time  of  the  contlnunnie  until 
the  date  of  tbe  subpoena  no  steps  were 
taken  to  secure  tbe  witness'  attendance,  the 
overruling  of  a  motion  for  a  continuance 
for  his  absence  on  January  16,  1904,  was 
not  an  abuse  of  discretion. 

Williams  V.  United  States,  «  Ind.  Ter. 
1,  88  S.  W.  334. 

(1019)  Where  application  Is  made  for  a 
continuance  by  tbe  defendant  at  the  October, 
1016,  term  of  court  on  account  of  tbe  ab- 
sence of  a  witness  who  is  a  non-resident 
of  the  state,  and  again  at  the  February, 
1917,  term  of  court,  the  api^lcatlon  Is  again 
presented  on  account  of  tbe  absence  of  the 
same  witness,  who  Is' still  a  non-resident  of 
the  state,  and  no  effort  was  made  between 
tbe  October,  191G.  aud  February.  1917,  terms 
to  take  the  deposition  of  such  witness,  the 
continuance  was  properly  denied. 

Garrett  v.  State.  15  Okla.  Cr.  475,  17S 
Pac.  260. 

XIL  TRIAL. 

(A)  PRELIMINARY  PROCEEDINOS. 

S  340.   Condition  of  prosecution  in  generaL 

(1909)  While  Jeopardy  does  not  b^in 
until  the  jury  bag  been  selected  and  sworn, 
yet,  for  nil  other  purposes,  the  trial  begin*^ 
when  tbe  Jury  is  called  into  tbe  bo-t  for 
examination. 

Caples  V.  State,  8  Okla.  Cr.  72.  104  Pac. 
493. 

(1910)  In  a  criminal  case,  a  "trial  be- 
gins" when  the  Jury  are  called  into  the  box 
to  be  examined  as  to  thdr  qualifications. 

Simmons  v.  State,  4  Okla.  Cr.  400,  114 
Pac  752. 
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1 341.  Trial  of  inJirtinnlt  toBeihw. 

(1018)  Where  sereraK  Indlctmenta  and 
all  the  counts  th^eof  charged  defendant' 
with  acts  of  the  same  character  and  degree, 
the  court  has  authority  under  U.  S.  Rev. 
Stat,  S  1024  <U.  8.  Comp.  Stat.  1901,  p.  720). 
to  make  au  order  of  conaolidBtion  of  such 
Indictments  and  try  all  together  as  one. 
Korton  t.  United  States,  205  Fed.  083. 

S  342.   Order  of  trial  of  separate  indiebMnts. 

(1910)  Where  two  informations  filed 
against  tlie  same  dtfendant  <^r^ttg  blm 
with  two  separate  violations  of  the  same 
law  are  erroneonsly  given  the  same  number, 
and  are  unwittingly  tr«ited  as  one  case 
until  after  defendant  has  announced  ready 
for  trial  and  the  trial  Jury  is  impaneled 
and  sworn,  it  is  not  error  for  the  court  thea 
to  permit  the  informations  to  be  renum- 
bered, to  require  defendant  then  and  there 
to  plead  to  each  information  separately,  and 
to  proceed  to  trial  before  the  jury,  giving 
the  defradant  the  right  to  elect  upon  which 
case  he  will  then  be  tried. 

Steen  v.  SUte,  4  Okla.  Cr.  309,  111  Pac. 
1097. 

(1012)  Where  two  or  more  defendants 
are  Jointly  tudlcted  and  a  severance  is  ob- 
tained, it  Is  within  the  discretion  of  the 
trial  court  as  to  which  defendant  shall  be 
tried  first 

Anderson  v.  State,  8  Okla.  Cr.  90,  126 
Pac  840. 

S  343.   Separate  trial  of  co-defendants. 

(1896)  Under  Stat  1893,  $5203  (Wilson's 
Bev.  &  Ann.  Stat  1903,  S&191),  providing 
that  where  parties  are  indicted  Jointly  for  a 
felony,  any  one  requiring  it  must  be  tried 
separately,  the  right  to  be  tried  separately 
on  a  charge  of  felony  is  accorded  to  the 
defendant  by  the  statute  up«>n  his  request 
only,  the  privilege  being  one  he  may  waive, 
and  he  does  waive  it  In  all  cases  where  he 
fails  to  make  the  objection  in  time. 

Nichols  V.  Territory,  3  Okla.  622,  41 
Pac.  108. 

(1895)  It  is  not  error  to  overrule  a  re- 
quest one  of  two  defendants  Jointly  in- 
dicted for  a  separate  trial,  which  was  first 
made  after  the  parties  announced  ready  for 
trial,  and  after  the  impaneling  of  the  Jury 
was  commenced. 

Nichols  V.  Territory,  3  Okla.  622,  41 
Pac.  108. 

Where  two  or  more  persons  are  indicted 
under  a  United  States  statute  for  a  mis- 
demeanor, they  are  not  entitled  as  a  mat- 
ter of  right  to  separate  trials. 

(1904)  Cochran  v.  United  States,  14 
Okla.  lOS,  78  Pac.  6^,  affirmed  (1906) 
147  Fed.  206. 

(1910)  Under  Snyder's  Gomp.  Laws, 
S  6830,  where  two  or  more  persons  are 
Jointly  charged  with  a  misdemeanor,  the 
granting  or  refusal  of  a  severance  rests  in 
the  discretion  of  the  court,  the  exercise  of 
such  discretion  being  reviewable;  but,  to  be 


reviewed,  the  case-made  or  bill  of  excep- 
tions mast  show  an  application  for  a  sever- 
ance setting  out  sutHcient  grounds  therefor, 
and  supported  by  affidavits  or  oral  testi- 
mony, and  the  api^lcation  must  be  made  be- 
fore the  impaneling  of  the  Jury  is  be^nn. 
Steen  v.  State,  4  Okla.  Cr.  309,  111  Pac. 
1097. 

(1912)  Where  two  or  oiore  defendants 
are  Jointly  indicted  for  a  felony,  anj'  of 
such  defendants  requesting  it  must  be  tried 
separately;  and  In  this  way,  either  of  the 
defendants  can  prevent  the  reception  of  any 
evidence  except  tliat  which  is  admissible 
against  him  alone;  but  where  such  defend- 
nnts  elect  to  be  tried  Jointly,  they  can  not 
be  heard  to  object  to  the  introduction  of 
evidence  which  is  admissible  against  any 
one  of  them,  upon  the  ground  that  it  wonid 
not  be  ndralssible  against  some  of  the  de- 
fendants, if  tried  separately. 

Uonzalus  v.  State,  7  Okhi.  Cr.  444,  123 
Pac.  705. 

Whether  or  not  the  state  may  have  a 
severapce  where  defendants  are  jointly  in- 
dicted is  in  the  discretion  of  the  trial  Judge. 
(1912)  Alex  Bates  v.  State,  8  Okla.  Cr. 
436,  128  Pac.  163:   (1912)  Noah  v. 
State,  8  Okla.  Cr.  448,  132  Pac.  829. 

(1913)  Defendants,  joiutl.v  charged  with 
a  felony,  are  entitled  to  separate  trials  on 
demand. 

Rogers  v.  State,  9  Okla.  Cr.  277,  131 
Pac.  941. 

(1013)  In  misdemeanor  cases,  defendants 
Jointly  indicted  nmy  be  tried  separately  or 
Jointly,  in  the  discretion  of  the  court 

Irvine  v.  State,  10  Okla.  Cr.  4,  133  Pac. 

259. 

(1913)  As  to  whether  or  not  the  stnte 
shall  ask  for  a  severance  of  trials  is  a  mat- 
ter entirely  within  the  discretion  of  the 
county  attorney;  and,  when  asked  for  by 
the  state,  is  addressed  to  the  discretion  of 
the  court,  but  the  court  can  not  on  its  own 
initiative  order  a  severance. 

Payne  v.  State.  10  Okla.  Cr.  314,  13G 
Pac.  201. 

(1915)  Where  two  or  more  persons  are 
placed  upon  trial  chained  Jointly  with  au 
affray,  and  any  of  them  asks  a  severance 
in  due  time  and  according  to  law,  the 
diversity  of  interests,  liostility  between  the 
I>artie8,  and  common  fairness  are  sufficient 
warrant  for  a  fair  and  impartial  trial  Judfie 
to  award  separate  trials  to  the  belligerents, 
since  only  when  the  public  welfare  demands, 
should  a  Joint  trial  be  required. 

Frazee  v.  State,  12  Oklo.  Cr.  134.  152 
Pac.  462. 

(1917)  Under  Procedure  Criminal,  Re* 
Lr-wb  1910,  S  5878,  where  two  or  more  per- 
sons are  Jointly  charged  with  a  misdemeanor, 
the  granting  or  refusal  of  a  severance  rests 
in  the  discretion  of  the  court  The  exer- 
cise of  such  discretion  la  reviewable,  and 
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to  be  reviewed  the  case-made  muHt  show  an 
nppMeatiou  for  a  severnnce  setting  out  suf- 
ficient ground  therefor  and  supported  by 
affidavits  or  oral  testimony. 

Cruznn  v.  State.  13  Okla.  Cr.  71,  161 
Pac.  1179. 

(1919)  A  severance  in  a  prosecution  for 
nnlawfully  conducting  gnmbling  games  is  not 
a  matter  of  right  of  the  defendants,  but 
rests  entirely  withi  the  Judgment  of  the 
court 

Dougherty  t.  State,  Ifl  Okla.  Cr.  97,  180 
Pae.  720. 

(1930)  A  severance  In  a  prosecution  for 
unlawfully  conducting  gambling  games  Is 
not  a  matter  of  right  on  the  part  of  a  de- 
fendant, and  may  only  be  granted  for  good 
cause  shown.  Sess.  Laws  1016,  ch.  26,  S 12. 
Heed  v.  State,  —  Okla.  Cr.  — ,  101  Pac. 
1041. 

5  344.   Separate  trial  of  ieaue  of  insanity. 

(1900)  Tinder  Code  Cr.  Proc..  Stat.  1893, 
ch.  68,  art.  19  55  5372,  5380  (Wilson's  Rev. 

6  Ann.  Stat.  1903,  55  j>660,  5668),  providing 
that  if  the  court  has  a  doubt  as  to  the 
sanity  of  defendant  when  his  case  Is  called 
for  trial,  or  when  he  Is  brought  before  the 
court  for  Judgment,  it  must  defer  the  trial 
or  senteare  until  the  sanity  of  the  accused 
has  been  passed  upon  by  a  Jury  as  provided 
In  (5373  (5661).  It  is  a  quesUon  for  the 
court  as  to  whether  a  doubt  exists  authoriz- 
ing such  examination,  and  an  order  of  a 
board  of  insanity  adjudging  one  to  be  In- 
sane and  committing  him  to  the  territorial 
asylum  for  treatment  has  no  bearing  on  the 
legal  mental  status  of  the  accused. 

Maass  v.  Phillips,  10  Okla.  302,  61  Pac. 
1057. 

{  345.   Insanity  at  lime  of  triaL 

(1900)  After  indictment,  the  presumption 
of  sanity  continues  until  onlled  in  question, 
whereupon  the  court  must,  under  Wilson's 
Rev.  ft  Ann.  Stat  1003,  {5661.  impanel  n 
Jury  to  pass  upon  the  sanity  of  accused. 
Marsbnll  t.  Territory,  2  Okla.  Cr.  136, 
101  Pac.  139. 

(1909)  The  Inquiry  to  be  submitted  to  the 
Jury  in  a  proceeding  under  §  5661,  Wilson's 
Itev,  U  Ann.  Stat.  190.S.  is  whether  accused 
is  mentfllly  competent  to  make  a  rational 
defense,  and  It  Is  not  whether  he  is  able  to 
distinguish  between  right  and  wrong. 

Marshall  t.  Territorj-,  2  Okla.  Cr.  136, 
101  Pac.  139. 

(1909)  It  Is  immaterial  how  the  ques- 
tion of  the  present  sanity  of  accused  is 
raised,  and  all  that  is  required  Is  that  the 
court  make  a  record  that  a  doubt  arises  as 
to  bis  sanity,  whereupon  a  Jury  must  be 
impaneled. 

Marshall  v.  Territory,  2  Okla.  Cr.  136. 
101  Pac.  139. 

(1909)  Wilson's  Kev.  &  Ann.  Stnt  1908, 
1 0661,  proTiding  tiut,  if  when  an  Indictment 
Is  called  ft>r  trial,  or  on  conviction  a  doubt 


arises  as  to  the  sanity  of  accused,  a  Jury 
shall  be  impaneled  to  inquire  into  that  fact, 
means  that  If  the  court  has  been  advised 
from  a  reputable  source  that  accused  Is  In- 
sane, a  doubt  Is  raised;  and,  while  there  Is 
a  Judicial  discretion  left  to  the  court,  it 
should  not  be  arbitrarily  exercised. 

Marshall  v.  Territory,  2  Okla.  Cr.  136. 
101  Pac.  139. 

5  346.  Service  of  Copy  of  indictment,  informa* 
tioUt  or  minutflB  of  evidence. 

(1910)  An  ae!?Ignment  of  error  to  the 
effect  that  the  court  erred  In  not  causing  a 
copy  of  the  Information  to  be  served  on  the 
defendant  Is  not  available,  if  the  defendant 
was  at  targe,  could  have  seen  the  original 
Information  on  proper  application,  and  could 
have  taken  a  copy  thereof.  If  he  desired. 
Stack  V.  State.  4  Okla.  Cr.  1,  109  Pac. 

m 

Under  the  Constitution  of  Oklahoma,  the 
defendant  Is  entitled  to  a  copy  of  the  Indict- 
ment or  information  filed  against  him;  but. 
If  he  be  at  large  so  that  he  can  go  to  the 
clerk's  oflBce,  call  for  and  examine  the  orig- 
inal accusation,  and  copy  It  if  he  desires, 
the  state  is  under  no  obligation  to  make 
and  serve  a  copy  upon  him.  If  the  defend- 
ant be  in  custody  and  demands  a  coj^  of 
the  accusation,  t^e  state  must  furnish  it; 
but,  unless  he  demand  it  b^ore  announcing 
ready  for  trial,  his  r^t  to  a  copy  is  waived. 
(1910)  Blair  v.  State,  4  Okla.  Cr.  369, 

111  Pac.  1003;   (1913)  Franklin  v. 

Stnte.  9  Okla.  Cr.  178,  181  Pac.  188; 

(1916)  Robbins  v.  State,  12  Okla.  Cr. 

294,  155  Pac.  491. 

(1910)  The  demand  for  a  copy  of  the 
accusation  should  be  made  In  open  court 
before  announcing  ready  for  trial:  and  the 
fact  of  the  demand  and  the  court's  ruline 
thereon  should  be  made  a  matter  of  record, 
or  ahown  by  proper  recitals  in  the  case- 
made. 

Blair  v.  State,  4  Okla.  Cr.  369.  Ill  Pac 
1008. 

(1911)  Section  20  of  the  Bill  of  Rights 
gives  to  the  accused  In  a  criminal  prosecu- 
tion a  constitutional  right  to  have  a  copy 
of  the  accusntion  against  him.  but  the  ac- 
cused may  waive  this  right,  and,  unless  be 
demands  a  copy  before  announcing  ready 
for  trial,  his  right  to  a  copy  is  waived. 

Stouse  V.  State,  6  Okla.  Or.  415,  119 
Pac.  271. 

(1913)  A  person  accused  of  contempt 
committed  out  of  the  presmce  of  the  court 
or  Judge.  Is  entitled  to  a  copy  of  the  accusa- 
tion, as  required  by  Const,  art.  2,  5  20. 

Nichols  V.  State.  8  Okla.  Cr.  560,  120 
Pac.  678. 

(1914)  The  Oonstitntion  (Bill  of  Rights. 
S  20)  gives  the  accused  the  right  to  "be  in- 
formed of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  to  have  a  copy 
thereof,"  and  under  this  proTision  he  has 
the  right  to  insist  upon  having  a  copy  of 
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the  accusation  d^ivered  to  blm  before  bis 
trial ;  and,  if  he  so  insists,  the  trisl  can  not 
lawfully  proceed  antU  the  requiremrat  has 
twra  complied  with. 

Koontz  V.  State,  10  Okln.  Or.  553.  130 
Pac  842. 

(1916)  The  demand  for  a  copy  of  the 
nccusatlon  should  be  ninde  in  oi>en  court, 
before  announcing  ready  for  trial ;  and  the 
fact  of  the  demand  and  the  court's  rultng 
thereon  should  t>e  made  a  matter  of  record, 
or  shown  by  proper  recitHla  in  the  case-made. 
Bobbins  T.  State.  12  Okla.  Gr.  294,  155 
Pac.  491. 

5347.  Inspection  of  minntei  of  grand  jury  or 

other  diseoToiy  of  eridenee. 
(1018)  In  a  case  of  statutory  rape  In 
the  first  d^ree,  where  the  trial  court  made 
un  order  that  the  prosecutrix  submit  to  n 
physical  examination,  to  be  made  by  two 
physicians  selected  by  the  defendant  and 
at  his  expense,  it  is  not  a  nianifeat  abuse 
of  discretion  to  refuse  to  modify  said  order 
so  as  to  provide  that  said  examination  shall 
be  made  at  the  expense  of  the  county;  it 
being  shown  that  a  phyeicnl  examination  of 
the  prosecutrix  had  already  been  made  by 
two  reputable  physicians  at  the  expense  of 
the  county  at  the  request  of  the  county 
attorney,  the  necessity  of  a  second  examina- 
tion at  the  expense  of  the  county  not  hav- 
ing been  made  apparent  Walker  v.  State. 
12  Okla.  Cr.  170,  153  Pac.  209,  distinguished. 
Harktns  v.  State.  14  Okla.  Cr.  440,  172 
Pac.  469. 

5348.  Indorsement  <rf   witaieases  on  iIldic^ 

m«nt  or  information. 

(1899)  It  is  not  reversible  error  to  per- 
mit tiie  prosecution  to  indorse  the  names 
of  additional  witnesses  on  an  indictment  at 
the  trial,  unless  prejudicial  to  the  substan- 
tiul  rights  of  defendant. 

Hyde  V.  Territory,  8  Okla.  69,  56  Pac. 
851 

The  trial  court  may  permit  the  prosecu- 
tion to  Indorse  the  names  of  witnesses  on 
the  iAdictment  at  any  time,  on  furnishing 
the  defense  a  list  of  the  same. 

(1004)  Cochran  t.  United  States.  14 
Okla.  108,  76  Pac.  672.  affirmed  (1906) 
147  Fed.  206. 

(1906)  Under  Mansf.  Dig..  8  2103  (Ind. 
Ter.  Ann.  Stat.  1S99,  S 1446),  providing 
that,  when  an  indictment  Is  found,  tbe  names 
of  all  witnesses  who  were  examined  must  be 
written  at  the  foot  of  or  un  the  indictment : 
and  Rev.  Stat.  U.  S.,  81033  (U.  S.  Comp. 
Stat.  1001,  p.  7^),  proTldbig  that  when  any 
person  is  Indicted  for  any  capital  ofFense  a 
copy  of  the  indictment  and  list  of  witnesses 
shall  be  delivered  to  him  two  days  before 
trial;  held  that,  as  the  Arkansas  procedure 
Is  In  force  in  the  Indian  Territory.  81033 
is  not  an>llcable  to  a  prosecution  therein, 
and  a  compliance  with  8  2103  Is  sufficient. 
I.«ftrldge  V.  United  Stntes,  6  Ind.  Ter. 
306,  97  S.  W.  1018. 


(1909)  Under  Wilson's  Rev.  &  Ann.  Stat 
1903.  S5352,  tbe  court  may  permit  tbe 
names  of  additional  witnesses  for  tbe  prose- 
cution to  be  Indorsed  on  the  Indlctmoit  after 
tbe  Jury  is  impaneled. 

Vance  v.  Territory,  3  Okla.  Cr.  208,  lOii 
Pac.  307. 

Under  Snyder's  Comp.  Ijiwb.  S  6644.  it  Is 
error  for  the  court  to  permit  a  witness  to 
give  testimony  In  chief  In  behalf  of  the  state, 
over  the  defendant's  objection,  if  the  wit- 
ness' name  has  not  been  indorsed  on  the 
information. 

(1010)  Steen  v.  State,  4  Okla.  Cr.  300, 
111  Pac.  1097:  (1911)  Clark  v.  State, 
5  Okla.  Cr.  180,  113  Pac.  992;  (1911) 
Hawkins  r.  State.  6  Okla.  Cr.  300,  118 
Pac.  607. 

(1910)  Before  the  county  attorney  flics 
an  Information  be  should  indorse  tbereon 
the  iin  mes  of  all  state's  witnesses  then 
known  to  him,  and  If  thereafter  he  learns 
of  other  witnesses,  he  should  obtain  leave 
of  court  and  Indorse  their  names  on  the 
Information  as  early  ns  possible;  and  if, 
after  the  trial  has  begun,  the  county  attor- 
ney learns  of  othw  witnesses  whom  be  did 
not  know  of  before,  upon  a  proper  showing 
of  that  fact  made  to  the  court  leave  to 
indorse  the  names  even  while  tbe  trial  is  in 
progress,  and  to  i)ermit  the  witnesses  to 
testify,  may  be  granted  by  the  court  in  the 
exercise  of  its  discretion. 

Steen  v.  State.  4  Okla.  Cr.  309,  111  Pac. 
1007. 

(1910)  Where  the  court  or  Judge  permits 
tlie  prosecuting  attorney  to  Indorse  tbe 
names  of  additional  witnesses  for  tbe  prose- 
cution on  the  indictment  or  information  at 
tbe  trial  of  tbe  caus^  It  will  not  be  held  to 
be  reversible  error  by  the  Criminal  Court 
of  Appeals,  imless  it  clearly  appears  that  it 
was  prejudicial  to  the  substantial  rights  of 
the  defendant. 

Colbert  v.  State,  4  Okla.  Cr.  487,  113 
Pne.  558. 

(1910)  An  objection  to  the  testimony  of  a 
witness  because  bis  name  is  not  indorsed  on 
the  indictment,  comes  too  late,  after  the  wit- 
ness has  been  sworn  and  examined  at  length. 

Colbert  v.  State.  4  Okla.  Gr.  487,  113 
Pac.  568. 

(1911)  A  defendant  on  trial  6bould  pro- 
tect bis  rights  by  proper  objections  and  ex- 
ceptions in  the  trial  court,  and  unless  this 

is  done,  he  will  not  be  heard  to  complain 
here  excejJt  on  fundamental  errors. 

Ford  V,  State,  5  Okla.  Cr.  240,  114  Pac. 
273. 

(1011)  Where  a  defendant  makes  no  ob- 
jection, and  takes  no  exc^itlon  to  the 
action  of  the  court  In  permitting  witnesses 
to  be  Indorsed,  and  falls  to  show  wherein 
be  was  prejudiced  by  such  action,  tbe  mling 
of  the  trial  court  will  not  be  dlstuibed  on 
appeal. 

Ford  v.  State.  5  Okla.  Cr.  240,  114  Pac. 
273. 


Digitized  by  Google 


ISD  [2  0Ua.I>i«.l 


OEUMINAL  LAW,  XII,  (A). 


SS48 


<liai)  When  a  case  Is  caUed  for  trial 
and  a  Jvrr  selected,  tbe  trial  court  ■hould 
be  slow  to  i)ermit  tbe  Indorsement  of  wit- 
nesses to  be  called  In  chief  by  tbe  state,  and 
abonld  only  do  so  when  it  Is  necessary  for 
tbe  furtbOTance  of  snbstantial  justice;  and 
any  abuse  of  discretion  In  permitting  tbe 
indorsement  of  witnesses  will  entitle  tbe  de- 
fendant against  wbom  tbey  are  to  be  used  to 
a  postponement  or  a  continnance. 

Ford  T.  State,  6  Okla.  Gr.  240.  114  Pac. 
273. 

(1911)  Under  Snyder's  Comp^  Laws 
1909,  {6691,  It  is  wltbln  tbe  discretion  of 
tbe  trial  court  to  permit  the  names  of  addi- 
tional witnesses  for  the  prosecution  to  be 
indorsed  on  tbe  information  or  indictment 
after  tbe  trial  has  begun;  and,  when  the 
record  falls  to  show  an  abuse  of  this  discre- 
tion or  that  the  defendant  suffered  any 
injury  thereby,  a  new  trial  will  not  be 
granted  on  this  account. 

Stockton  V.  State,  6  OkU.  Cr.  810,  114 
Pac.  626. 

(1911)  When,  In  tbe  exoclse  of  discre- 
tion, the  trial  court  permits  names  of  wit- 
nesses to  be  Indorsed  on  an  indictment  or 
information,  to  be  called  in  chief  by  the 
frtate.  upon  a  reasonable  showing  the  de- 
fendant should  be  giren  an  opportunity  to 
meet  the  testimony  of  such  witnesses. 

N^son  T.  State>  5  Okla.  Cr.  368. 114  Fac. 
1124. 

(1911)  It  Is  an  abase  of  discretion  for 
tbe  trial  court  to  permit  the  county  attor- 
ney to  withhold  the  names  ot  important 
prosecuting  witnesses  nntll  tbe  case  is  called 
for  trial,  and  then  allow  them  to  be  indorsed 
upon  an  indictment  or  information,  and 
force  tbe  defendant  to  proceed  to  trial  with- 
out  a  fair  opportunity  to  meet  the  testimony 
of  sncb  witnesses,  and  especially  so  when 
tbe  county  attorney  has  had  such  witnesses 
subpoenaed  but  failed  to  serve  any  notice 
on  defendant  or  bis  counsel  that  socb  wit- 
nesses were  to  be  used  in  chief. 

Nelson  T.  State,  5  Okla.  Or.  368,  114 
Pac.  1134. 

(1911)  Before  the  county  attorney  files 
an  Information,  he  should  indorse  thereon 
the  names  of  all  state's  witnesses  then 
known  to  him;  and  If  thereafter  he  learns 
of  other  witnesses,  he  should  obtain  leave 
of  court  and  indorse  their  names  on  the  in- 
formation as  early  as  possible:  and  If,  after 
the  trial  has  b^un,  the  county  attorney 
learns  of  other  witnesses  wbom  he  did  not 
know  of  before,  upon  a  proper  showing  of 
that  fact,  made  to  the  court  leave  to  In- 
dorse tbe  names,  even  while  the  trial,  is  In 
progress,  and  to  permit  the  witnesses  to 
testify,  may  be  granted  by  tbe  conrt  In  the 
exercise  of  its  discretion. 

Hawkins  t.  State,  6  Okla.  Cr.  909,  116 
Pac,  607. 

(1912)  Tbe  ruling  of  the  trial  court  In 
permlttbig  tbe  prosecution  to  Indorse  tbe 
names  of  additional  witnesses  on  the  in- 


formation wbra  the  case  was  called  for 
trial,  being  wldilu  the  discretion  of  the 
court,  wilt  not  be  reversed  In  the  absence 
of  abuse  of  discretion. 

Hughes  r.  State,  7  Okla.  Cr  117,  122 
Pac.  554. 

(1912)  The  question  of  Indorsing  addi- 
tional names  of  witnesses  on  an  Indictment 
or  Information  In  felony  esses  Is  addressed 
to  the  sound  discretion  of  tbe  trial  court; 
and,  nnlesa  it  clearl|y  appears  from  the 
record  that  this  discretion  has  been  abused, 
the  action  of  the  trial  conrt  in  permitting 
snch  names  to  be  indorsed  on  the  Indlctmeit 
or  Information  will  be  sustained. 

Hawkins  v.  State,  7  Okla.  Cr.  38S,  123 
Pac.  1024. 

(1912)  Tile  law  docs  not  require  that 
the  names  of  witnesses  used  In  rebuttal 
shall  he  Indorsed  on  an  indictment  or  in- 
formation. 

Blgfeather  v.  State,  7  Okla.  Cr.  364,  323 
Pac.  1026. 

(1912)  Wbere  the  record  shows  that  the 
defendant  nnnoanced  ready  for  trial,  and 
that  after  the  Jury  had  been  Impaneled  ani 
sworn,  and  Jeopardy  had  attached,  the  de- 
fendant made  a  motion  to  strike  the  names 
of  certain  witnesses  from  the  back  of  tbe 
Indictmeut  or  Information,  which  were  there 
when  he  announced  ready  for  trial,  upon 
the  ulleged  ground  that  they  were  placed 
there  after  the  Indictment  or  information 
was  filed  in  court,  and  without  permission 
of  the  court,  such  motion  comes  too  late  and 
should  be  overruled. 

Ostendorf  v.  State,  S  Okta.  Cr.  360,  128 
Pac.  143. 

(1913)  Where  tbe  names  of  witnesses  in- 
dorsed on  an  information  were  all  near 
relatives  and  neighbors  of  the  defendant, 
which  names  were  followed  by  tbe  words, 
"all  of  Konawa,  Okla.,"  the  quoted  words 
sufficiently  designate  their  postofflce  address, 
under  Bill  of  Klglita,  8  20. 

FrnnkllD  v.  State,  9  Okla.  Cr.  17S,  131 
Pac.  183. 

(1913)  The  court.  In  its  discretion,  may, 
after  trial  has  begun,  permit  the  names  of 
additional  witnesses  to  be  indorsed  upon  an 
accusation  charging  n  felony,  and  such 
action  is  not  reviewable.  In  the  absence  of 
an  abuse  of  discretion. 

Star  v.  State,  9  Okla.  Cr.  210,  131  Pac. 
542. 

(1913)    The  stiitute  authorizing  the  in- 
dorsement of  the  names  of  additional  wit- 
nesses upon  the  accusation  In  misdemesnor 
cases  has  no  application  to  felony  cases. 
Star  v.  State.  0  Okla.  Cr.  210,  131  Pac 
542. 

(1013)  Where  there  are  no  indorsements, 
in  an  information  or  Indictment,  of  names 
of  the  witnesses  for  the  prosecution,  and 
the  defendant  goes  to  trial  without  talcing 
any  action  to  secure  the  Indorsements  of 
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such  names  as  directed  by  statute,  he  can 
not  be  heard  to  complain  that  the  names 
were  not  so  Indorsed,  and  an  objection  to 
the  testimony  of  u  witness  upon  the  ground 
that  It  was  not  so  indorsed  should  be  over- 
ruled. 

Herrell  v.  State,  10  Okla.  Cr.  131,  134 
Pac.  1139. 

(1913)  Where  a  county  attorney  desires 
to  introduce  a  witness  to  Identify  ;i  i-opy  of 
a  document,  his  name  should  be  Indorsed 
on  the  Information  as  that  of  any  other 
witness. 

Cahn  V.  State,  10  Okla.  Cr.  200.  135 
Pac.  1165. 

(1913)  Where,  durins  the  proKress  of  a 
trial,  an  important  witness  Is  discovered  for 
the  first  time  by  counsel  for  tiie  state,  and 
a  conclusive  showing  Is  made  that  there  bat^ 
been  no  dereliction  l)y  the  county  attorney, 
and  no  effort  utmn  his  part  to  eom-eai  the 
testimony  of  the  witness,  the  court  may.  In 
Its  ^.iscretinn.  allow  the  name  of  such  wit- 
ness to  be  Indorsed  on  the  Inforniatiun,  and 
permit  him  to  testify ;  and  in  such  a  ease 
counsel  for  the  accused  arc  entitled  to  a  rea- 
sonable time,  on  ))rot)er  showing,  to  secure 
testimony  to  meet  that  given  by  such  wit- 
ness. 

Cahn  V.  State,  10  Okla.  Cr.  2(i0,  135  Pac. 
1155. 

(ini5)  tJuder  Crlm.  Proc.,  §  5(HW,  Rev. 
Ijiws  1910,  requiring  the  county  attorney  to 
Indorse  on  the  Information  at  the  time  of  its 
filing  the  names  of  witnesses  then  known  tt> 
him,  and  permitting  the  names  of  such  other 
witnesses  as  may  afterwards  become  known 
to  him  to  be  indorsed  thereon  as  the  court 
may  by  rule  prescribe.  It  is  within  the  dis- 
cretion of  the  trial  court  to  permit  names  to 
be  indorsed  on  an  information  after  the  trial 
has  commenced,  and  where  the  name  of  a 
witness  known  to  the  county  attorney  at  the 
filing  of  the  inA)rmation  was  Inadvertently 
omitted,  and  there  was  no  evidence  of  bad 
faith,  the  couit  proiierly  permitted  it  to  be 
indorsed  daring  the  trial. 

Ghormley  v.  State,  11  Okla.  Cr.  532,  148 
Pac.  1057. 

(1917)  Where  a  county  Tittoniey,  after 
trial  hegan,  showed  that  he  had  learned  of 
another  witness  whom  he  did  not  know  of 
before,  leave  to  indorse  the  name  of  such 
witness  on  the  information  and  to  permit 
bim  to  testify  might  be  granted  by  the  courc 
In  its  discretion. 

Waller  v.  State,  13  Okla.  Cr.  450.  164 
Pac.  1151. 

(1917)  It  Is  immaterial  that  names  of 
witnesses  used  to  Identify  testimony  of  wit- 
ness on  preliminary  hoarlnp.  which  In  his 
absence  was  admitted  on  tlnai  trial,  to  prove 
that  defendant  had  l>pen  c'>nfronte<l  by  wit- 
ness and  that  the  witness  was  beyinid  courfu 
jurisillction,  were  not  indorsed  on  Informa- 
tion. 

Jeffries  v.  State,  13  Okla.  Cr.  146,  16:> 
Pac.  1137. 


( 1918)  In  a  prosecution  for  murder, 
where  the  testimony  of  a  witness  was  given 
at  the  prellndnary  examination,  and  his 
testimony  was  taken  by  the  reporter.  In  the 
presence  of  the  defendant  and  his  counsel, 
who  cross-examined  him,  and  such  testimony 
is  transcribed  and  filed  with  the  court  clerk, 
held  that  it  Is  Immaterial  that  the  names 
of  the  witnesses  used  by  the  state  to  prove 
that  defHidant  had  been  confronted  hy  the 
witness,  and  tliat  the  witness  was  then 
beyond  tlie  Jurisdiction  of  the  court,  were 
not  Indorsed  uiwn  the  Inflormation. 

Beshire  r.  :$tate.  14  Okla.  Cr.  578,  174 
P;ic.  577. 

(1919)  Whore,  In  a  capital  case,  the  de- 
fendant is  furnished  a  list  of  witnesses,  to- 
gether with  their  postoffice  addresses,  that 
will  be  used  In  chief  against  him  more  than 
two  days  before  the  ease  Is  called  for  trial, 
it  is  not  prejudicial  error  for  the  court  to 
allow  one  of  such  witnesses  to  testify  in 
chief  against  the  defendant,  although  the 
name  of  said  witness  was  not  indorsed  upon 
the  information  prior  to  the  time  of  trial. 

Cames  v.  State,  14  Okla.  Cr.  585.  179 
Pac.  475. 

(1921)  In  a  felony  case  it  is  discretion- 
ary with  the  trial  court  to  permit  the  county 
attorney  to  Indorse  upon  the  Information 
the  names  of  additional  witnesses  for  the 
state  after  the  trial  has  begun,  and  a  re- 
vei-sal  will  not  result  from  such  action  on 
the  part  of  the  trial  court  unless  the  error 
complained  of  amounted  to  a  clear  abuse  of 
discretion. 

Sfontgomei-y  v.  State,  —  Okla.  Or.  — ,  100 
I'ac.  222. 

S  349.  Snrvice  of  noriee  or  list  (rf  wltnoMBS. 

(1903)  Under  Mansf.  Dig.,  {2103  (Ind. 
Ter.  Ann.  Stat.  1899.  S1446).  providing  that 
when  an  Indictment  is  found,  the  names  of 
all  witnesses  examined  must  he  written 
thereon,  and  S  2152  (S1495),  requiring  the 
clerk  to  deliver  to  accused  a  copy  of  the 
indictment  an  accused  is  not  entitled  as  n 
matter  of  law  to  a  lis.t  of  all  the  witnesses 
to  be  produced  at  the  trial,  who  had  not  been 
examine<l  before  rhe  grand  jury,  since  the 
procedure  is  pursuant  to  such  sections,  and 
Is  not  governefl  by  Rev.  Stat  T'.  S.,  §  1033 
(U.  S.  Conip.  Stat  1901.  p.  722).  requiring 
a  list  of  all  witnesses  to  be  produced  by 
the  government  to  prove  the  indictment  to 
be  delivered  to  accused. 

BInyon  v.  United  States.  4  Ind.  Ter.  »42, 
76  S.  W.  205. 

(1910)  The  defendant  in  a  criminal  ac- 
tion must  not  wait  until  just  before  trial 
before  he  begins  to  get  ready  for  trial,  but 
must  exercise  diligence  In  procuring  process 
for  his  witnesses. 

MusKrnvps  v.  State.  3  Okla.  Or.  421.  100 
Pac.  544. 

(1910)  Under  Dill  of  Rights.  S20.  pro- 
viding that  in  capital  cases,  at  least  two 
daya  before  the  case  la  called  for  trial,  ac- 
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ciued  sbflU  be  furnished  witlt  a  list  of  the 
witnesses  to  be  called  in  chief,  to  prove 
the  allegatiouM  of  the  indk-tmeut,  such  right, 
being  given  in  caj>ital  cases  only,  does  not 
obtiifn  in  u  prosecution  for  rohbery. 

Colbert  v.  State,  4  Okla.  Cr.  487.  113 
Pac.  558. 

(1911)  The  constitutional  requirement 
tbat  iu  homicide  cases  the  defendant  shall 
be  furnlslietl,  at  leust  two  days  before  the 
case  li>  called  for  trial,  with  a  list  of  the 
witnesaes  who  will  be  called  in  chief  to 
prore  the  auctions  of  the  Indfctment  or 
iuforiuatloii,  together  with  their  postofflce 
addresRes,  does  not  apply  to'  witnesses  who 
are  called  to  testify  as  to  the  residence  of 
abseirt  witnesses  who^e  names  have  been 
furnished  to  the  defendant,  and  to  the 
further  fact  that  such  witnesnes  testlUed  in 
the  preliminary  cxuminatioa  of  the  defend- 
ant, and  that  the  defendant  was  present, 
and  that  an  opportunity  was  afforded  ulm 
for  cross-examining  such  witnesses. 

Warren  v.  State,  6  Oltla.  Cr.  1,  115  Pac. 
81Z 

(1912)  The  law  does  not  prescribe  the 
mnnner  in  which  the  names  of  witnesses  tn 
a  capital  case  shall  be  furnished  the  de- 
fendant; so  if  it  be  made  to  appear  to  the 
satisfaction  of  the  trial  court  that  such 
names  were  furnished  the  appellant  at  least 
two  days  before  the  case  was  called  for 
trial,  the  mauner  in  which  the  names  were 
ao  furnished  becomes  immaterial. 

Mannini?  v.  State.  7  Okla.  Cr.  367,  123 
Pac.  1020. 

(1912)  For  circumstances  under  which 
the  trial  court  was  justified  in  findinR  that, 
in  a  capital  case,  the  name  of  a  witness  was 
famished  the  defendant  more  than  two  days 
prior  to  the  day  on  which  such  case  was 
called  for  trial,  see  opinion. 

Manning  t.  State.  7  Okla.  Cr.  367,  123 
Pac.  1029. 

<1912)  Any  person  prosecuteil  in  Okla- 
faoma  for  a  capital  offense  has  the  consti- 
tutional right  to  have  furnished  to  him,  at 
least  two  days  before  the  trial  begins,  a 
list  of  the  witnesses  to  he  produced  against 
him  in  chief  by  the  state,  and  It  would  be 
error  to  force  him  into  trial  and  allow  such 
witnesjfes  to  testify  against  him,  whose 
names  have  not  been  so  furnished,  if  he 
seasonably  asserts  his  rights;  hut  if  he  fails 
to  object  to  going  to  trial  ou  this  ground, 
and  announces  ready  for  trial,  he  can  not 
afterwards  avail  himself  of  this  objection, 
and  the  ctmstitutional  right  given  him  by 
this  provision  will  be  waived. 

State  V.  Friable.  8  Okla.  Cr.  406,  127 
Pac.  1091. 

(1013)  L'nder  §  20  of  the  Bill  of  Rights, 
providing:  "In  all  criminal  prosecutions 
the  accused  shall  have  the  right  •  •  • 
to  be  heard  by  himself  and  counsel,  and  in 
capHal  cases,  at  least  two  days  before  the 
case  is  called  for  trial,  he  shall  be  fur- 


nished with  u  list  of  witnesses  that  will  be 
calleil  in  chief  Ut  prove  the  allegations  of 
the  indictment  or  information,  together  with 
their  iH)»tolhce  addres.ses,"  it  is  held  tliat 
it  would  he  error  to  iillow  witnesses  to 
te&tify  ai^aiust  him  in  chief  whose  mimes 
have  not  been  so  furnished,  if  he  seasonably 
asserts  his  constitutional  right,  but  if  be 
fails  to  object  to  going  to  trial  on  this 
ground,  and  unnoimces  ready  for  trial,  he 
<-an  not  afterwards  avail  himself  of  this  ob- 
jection; and  the  constitutional  rU^ht  given 
him  by  thia  section  will  be  waived. 

Addiiigton  v.  State,  8  Okla.  Cr.  703.  130 
Pac.  311. 

(1913)  The  defendant  In  a  capital  case 
may  waive  his  coast itutional  right  to  be 
furnished  with  a  list  of  the  witnesses  tbat 
will  lie  called  in  chief  to  prove  the  allega- 
tions of  the  indictment  or  information,  to- 
gether with  their  jrostoffice  addresses,  at 
least  two  days  before  the  case  is  called  for 
trial. 

Franklin  v.  State,  »  Okla.  Cr.  ITS,  131 
Pac.  1S3. 

(1013)  Where  the  court  offered  to  pass  a 
case  until  another  case  on  call  for  the  same 
day  was  tried,  to  which  defendant'a  counsel 
refused  to  consent,  it  constitutes  a  waiver 
of  any  right  the  defendant  may  have  had  to 
further  continuance. 

Franklin  v.  State,  9  Okla.  Cr.  178,  131 
Pac.  183. 

(1914)  Under  Bill  of  Rights,  §20,  the  de- 
fendant In  a  capital  case  has  a  constitutional 
right  to  be  furnished  with  a  list  of  the  wit- 
nesses that  will  be  called  in  chief  to  prove 
the  allegations  of  the  indictment  or  informa- 
tion, together  with  their  tK>stofflce  addresses; 
such  list  to  be  furuished  at  least  two  days 
before  the  case  is  called  for  trial;  and  the 
failure  of  the  state  to  give  the  Christian 
name  of  a  wltuesa  in  the  list  of  witnesses 
furnished  did  not  disqualify  such  witness 
from  tOHti^'lug,  because  It  affirmatively  ap- 
pears from  the  record  that  the  defendant 
was  not  misled  to  his  prejudice  by  reason 
of  such  omission. 

Walker  v.  State,  10  Okla.  Cr.  533,  130 
Pnc.  711. 

(1916)  The  defendant  in  a  capital  case 
may  waive  his  constitutional  right  to  be 
furnished  with  a  list  of  the  witnesses  that 
will  be  called  in  chief  to  prove  the  allega- 
tions of  the  indictment  or  information,  to- 
gether with  their  postolflce  addresses,  at 
least  two  days  before  the  case  is  called  for 
trial. 

Robbins  v.  State,  12  Okla.  Cr.  294,  155 
Pac.  401. 

(1910)  A  defendant  in  a  murder  ease 
should  know  before  he  announces  ready  for 
trial  whether  or  not  he  has  been  misled  by 
a  nickname  or  other  cognomen  ascribed  to  a 
witness  in  the  list  of  witnesses  served  on 
him  in  conformity  to  the  constitutional  re- 
quirement, and  whether  or  not  from  the 
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list  he  nndentands  wbut  their  poBtt^Bce  ad- 
dress is;  and  if  he  announces  read^  for 
trial  without  objectinff  to  any  Inaccuracy  or 
defects  in  regard  to  these  matters,  he  waived 
such  defects,  and  objection  to  such  matters 
made  after  the  case  has  gone  to  trial  comes 
too  late. 

Galbert  r.  State.  12  Okla.  Cr.  671,  160 
Pac.  S32. 

(1917)  Under  Const,  art  2,  {20,  accused 
in  capital  case  need  not  demand  list  of  wit- 
nesses to  be  used  by  state  In  chief,  and  the 
trial  court  can  not  force  him  to  trial  oi^ 
be  waives  such  demand,  or  it  has  been  com- 
plied with. 

Spess  T.  State.  13  Okla.  Gr.  277, 164  Pac. 
131. 

(1017)  Sess.  Laws  1013,  ch.  68,  { 1,  subd. 
2,  iiermlts  the  county  attorney,  on  approval 
of  the  district  or  raunty  judge,  where  a 
felony  case  is  peudlng  against  any  person 
triable  In  that  county,  to  call  witnesses  be- 
fore him  and  have  them  sworn  and  their 
testimony  reduced  to  writing  ut  the  cost  uf 
the  connty.  The  names  of  witnesses  thus 
obtained  should  be  projierly  indorsed  upon 
the  Indictment  and  information,  and  in  ciip- 
Itnl  cases  a  ii^t  of  those  who  are  to  be 
used  in  chief,  together  with  their  respective 
postofflce  addresses,  must  be  served  upon 
the  defendant  at  least  two  days  before  the 
case  Is  called  for  trial. 

Ilisaw  V.  State,  13  Okln.  Cr.  484,  165 
Pac.  636. 

(1921)  It  was  not  error  for  the  court  to 
refuse  to  exclude  the  testimony  of  Itluford 
Wills,  whose  name  appeared  "Buford  Wills" 
among  the  list  of  witnesses  before  the  trial, 
where  it  appears  that  the  defendant  was 
not  prejudiced  nor  misled  by  the  misspelling 
of  the  name. 

Murray  v.  State,  —  OMa.  Cr.  ~,  198 
Pac.  973. 

(B)  COURSE  AXD  COXDUCT  OF  TRIAL 
IN  GEXRRAL. 

Iri-egulnrities  as  ground  for  hal)eas  corpus, 
see  Habeas  Corpus,  {  21. 

S  350.  Regolatioa  In  goieral. 

(1899)  Where  the  statements  In  an  af- 
Rdavlt  for  a  change  of  Jud^  are  direct  and 
positive,  and  made  in  Uie  language  of  the 
statute,  no  greater  showing  is  necessary,  and 
the  court  has  no  right  to  deny  the  applica- 
tion upon  iJersonal  knowledge  or  Informa- 
tion. 

Lincoln  v.  Territory,  8  Okla.  546,  58 
Pac.  730. 

(1003)  It  is  not  error  for  the  deputy 
county  attorney  to  read  the  Indictment  to 
the  Jury  and  state  the  plea  of  the  accused, 
in  view  of  Stat  1803,  S  M06. 

Canada  v.  Territory,  12  Okla.  400,  72 
Pac.  876. 

(1908)  The  law  In  force  In  the  Indian 
Territory  at  the  time  an  Indictment  was  re- 


turned governs  the  trial  uid  diqpoeition  of 
the  case. 

State  V.  Cbmtbera^  1  Okla.  Cr.  428,  OS 
Pac.  474. 

(1912)  It  Is  the  duty  of  the  trial  courts 
to  see  that  fair  and  impartial  trials  are  had. 
and  that  all  the  rights  of  the  accused,  as 
well  as  the  rights  of  the  state,  are  prcq;ierly 

presen'ed. 

Green  v.  State,  6  Okhi.  Cr.  585, 120  Pac. 
667. 

(1016)  It  in  the  dufy  of  a  trial  court  to 
see  that  a  fair  and  impartial  trial  is  ac- 
corded to  every  man  that  is  brought  before 
it  on  a  criminal  charge. 

Carter  v.  State,  12  Okla.  Cr.  104,  162 
Pac.  1132. 

(1016)  The  principal  purpose  of  a  crim- 
inal trial  Is  to  mete  out  Justice  and  punish 
the  guilty,  and  the  trial  of  one  who  Is 
guilty  must  be  conducted  under  such  rules 
as  would  protect  the  innocent  under  like 
circumstances. 

Reams  v.  State,  12  Okla.  Cr.  3G3,  157 
Pac.  273. 

( 1917 )  The  consdtutloual  rights  and 
legal  presumptions  and  saf^uards  thrown 
around  the  accused  with  a  view  of  protect- 
ing the  innocent  are  as  mocb  a  part  of  the 
law  as  the  statute  which  denounces  crime 
and  prescribes  Its  punishment  It  Is  only 
the  mob  that  administers  summary  ven- 
geance. And  if  the  accused  In  court  could 
be  stripped  of  aP  the  constitutional  rights 
and  legal  safeguards  provided  by  the  law 
to  protect  the  innocent  there  would  be  no 
difference  between  such  a  tribunal  and  the 
methods  of  the  mob.  We  must  not  there- 
fore become  violators  of  the  law  In  our 
zeal  to  enforce  It.  For  every  act  ot  injus- 
tice and  oppression  done  under  the  guise  of 
the  law  is  a  blow  at  the  very  foundation  of 
the  temple  of  Justice. 

Ex  parte  Honroe,  13  Okla.  Cr.  62,  162 
Pac.  233. 

§  3S1.  Presence  of  judge. 

(1897)  It  is  material  and  reversible  error 
for  the  Judge  to  absent  himself  from  the 
court  during  and  while  the  Jury  are  de- 
liberating on  a  verdict. 

In  re  Ptitswald,  5  Okla.  780,  60  Pac  130. 

(1897)  Where  the  Judge  left  the  Jury  in 
charge  of  the  bailiffs  to  deliberate  a  verdict, 
and  during  their  deliberations  the  Judge 
went  into  another  county  and  htid  a  term 
of  court,  and  returned  to  receive  the  ver- 
dict, and  did  receive  the  same,  held  that 
the  absence  of  the  Judge  at  such  time  was 
material  end  reversible  error. 

In  re  Patswald,  5  Okla.  780,  50  Pac. 
13ft. 

(1002)  Where  the  Judge  left  the  bench 
for  a  few  moments  during  the  argument  of 
the  case,  and  went  Into  his  chamber  ad- 
joining the  courtroom,  the  door  being  left 
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open,  there  was  no  ab6enc*e  from  the  trial 
by  the  Judge  which  would  constitute  error.- 
Kutter  T.  Territory,  11  Oklu.  454.  68 
Foe.  907. 

(1003)  WhUe  tbe  trial  Judge  is  not  re- 
quired to  remain  on  his  seat  on  tbe  bench 
tbroi^hout  tbe  trial,  yet  hln  pi*esence  should 
be  teAt  at  all  stages  of  the  trial,  aud  It 
should  be  undor  hi9  control  at  all  times. 

Stnrr  v.  United  States,  4  Ind,  Ter.  SiiU. 
70  S.  W.  1U5. 

(1903)  In  a  prosecution  for  homicide  It 
was  error  for  the  trial  Judge  to  leave  the 
courtroom  and  go  to  his  chambers,  not 
within  hearing  of  the  proceedings,  during 
the  argument  of  the  prosecntiilg  attorney', 
though  he  was  accessible  and  within  call. 
Starr  v.  United  States,  4  Ind.  Ter.  550. 
76  S.  W.  105. 

(1004)  On  the  triiil  of  a  caiiitHi  case  it 
Is  the  duty  of  the  presiding  judge  to  be 
present  In  the  courtroom  as  well  dm-lug  the 
ar^ment  of  counsel  as  during  the  introduc- 
tion of  tbe  evidence,  and,  should  it  become 
nec-essiiry  for  him  to  retire  for  a  few  mo- 
ments, be  should  susitend  the  prooeedlugs 
until  bis  return. 

Slaughter  v.  United  States,  5  Ind.  Ter. 
2S4,  82  S.  W.  732. 

(1010)  A  mutter  iisslgned  aa  error  In  a 
motion  fur  new  trial  and  in  the  petition  in 
error,  but  not  shown  by  the  case-made  to 
be  true,  can  not  be  considered  in  tbe  appel* 
lute  court.  Matters  occurring  In  open  court, 
in  the  progress  of  a  trial,  of  which  the 
Judge  mu&t  have  knowledge,  can  not  be  in 
corporated  in  the  record  by  affidavits,  but 
must  be  made  a  part  of  the  case-made  by 
proper  recitals  certified  to  by  the  trial  judge. 
Cochrau  v.  8tate.  4  Oklu.  Cr.  370,  111 
Pac.  974. 

(IMO)  If,  for  anj'  reason,  a  Judge  finds 
it  necessary'  to  retire  from  the  courtroom 
during  the  trial  of  a  criminal  case,  he  should 
order  that  business  shall  be  susiJcnded  dur- 
ing his  absence;  sin^^e  the  judge,  in  criminal 
cases,  should  have  tbe  court  under  his  im- 
mediate control  every  moment  of  time  In 
which  it  is  oi>en  and  transacting  business. 
Cothran  v.  State,  4  Okla.  Cr.  370,  111 
Pac.  974. 

(1010)  If,  daring  the  triul  of  a  criminal 
case,  tlic  Judge  absents  himself  from  the 
court.*i>om  and  relinquishes  control  of  the 
trial,  and  the  attorneys  for  the  defendant 
desire  to  assign  this  matter  as  error,  wheu 
the  Judge  returns  into  the  courtroom  they 
should  request  him  to  make  a  record  of  his 
absence,  or  when  they  prepare  their  case- 
made  they  should  incorporate  in  It  a  state- 
ment of  tbe  facts  ns  they  occurred ;  since 
matters  occurring  in  open  court  during  the 
progress  of  tbe  trial  can  be  shown  only  b.v 
prtiper  recitals  in  the  case-made  duly  cer- 
tified to  by  the  trial  Judge. 

Cochran  v.  State,  4  Okla.  370,  111  Pac. 
974. 

(7— Okla.  1) 


(1910)  Trial  courts  are  admonished  that 
during  the  trial  of  a  criminal  case  It  Is  their 
duty  to  remalu  In  control  of  the  trial  during 
every  moment  that  court  is  open. 

C«K-hran  v.  State,  4  OkUi.  Cr.  379,  111 
Pac.  974. 

(1912)  The  law  requires  the  presiding 
Judge  of  a  trial  court  to  sit  during  each 
and  every  stage  of  the  proceedings  before 
liiiu,  aud  Ills  presence  can  not  be  dispensed 
with ;  and,  when  the  record  afflrmatlvely 
discloses  that  he  lost  control  of  the  pro- 
ceedings by  reason  of  his  absence  from  the 
bench  during  the  progress  of  tbe  trial,  a 
Judgment  of  conrlctlon  In  a  criminal  case 
will  be  reversed. 

Wright  V.  State,  7  Okla.  Cr.  280,  123 
Pac.  434. 

(1013)  Where  during  a  trial  a  Judge  pre- 
siding finds  it  necessary  to  be  absent  from 
the  courtroom  or  out  of  the  presence  and 
hearing  of  the  trial,  the  prot-cedlngs  should 
be  suspended  by  him  until  bis  return;  and 
when  this  Is  not  done,  and  the  record  sliows 
atflrmatlvely  that  the  Judge  absented  him- 
self during  any  stage  of  the  proceedings,  a 
judgment  of  conviction  can  nut  be  upheld. 
Stites  V.  State,  0  Okla.  Cr.  SOti,  132  Pac. 
822. 

(1013)   Where  a  criminal  case  Is  on  trial 
in  any  court  In  this  state,  it  is  necessary 
for  the  trial  Judge  to  be  present  during 
each  and  every  stage  of  the  proceedlui^ 
Stites  V.  State,  9  Okla.  Cr.  506,  132  Pac. 
822. 

S  352.   Publicity  of  proceedings. 

(1013)  A  person  ac<rused  of  contempt 
committed  out  of  the  presence  <if  the  court 
or  judge  Is  entitled  to  a  public  trial,  as 
guaranteed  by  CTonst,  art.  2,  S  20. 

Nichols  T.  State,  8  OkU.  Cr.  650,  129 
Pac.  673. 

(1917)  Where,  near  the  conclusion  of  a 
trial  which  lasted  several  days,  a  night 

session  was  held  for  argument  to  the  jur>', 
and  by  order  of  the  presiding  judge  the 
courtroom,  which  was  crowded,  was  cleared 
uf  all  siiectators,  except  relatives  of  the  de- 
fendant, members  of  the  bar  and  newspaper 
rei>orters.  It  was  held  that  defendant  was 
denied  a  "public  trial"  as  guaranteed  by  U. 
S,  Ctmst.,  Amend.  6. 

Davis  V.  United  States,  247  Fed.  394. 

S  353.   Presence  of  accused. 

Tbe  trial  of  a  cause  is  in  the  court  and 
during  every  stage  of  the  proceedings  the 
defendant,  in  a  trial  for  a  felony,  must  be 
present. 

(1894)  Day  v.  Territory,  2  Okla.  409,  37 
Pac.  806;  (1895)  LeRoy  v.  Territory, 
3  Okla.  596,  41  Pac.  612;  (1808)  Hays 
V.  Territory.  7  Okla.  IB,  54  Pac.  300. 

(1805)  Tbe  accused  In  a  criminal  prose- 
cution has  tbe  constitutional  right  to  be 
present  at  every  stage  of  the  prosecution 
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for  a  felony,  iiiid  tliit^  i\iihi  can  not  l>e 
waived. 

Doesett  v.  United  States,  3  Okla.  591.  41 
Vac,  608. 

<J800)  it  is  not  iiecewnr>-  for  tUo  dork 
at  every  iiofut  in  tlie  trial  to  make  n  stutn- 
nient  in  the  rei-ord  thnt  the  ni-oused  ia  per- 
sonally present. 

lAWson  V.  Tprrltor>-,  S  Okla.  1.  Pac. 
098. 

(1800)  A  verdict  in  »  felony  case  can 
not  be  received  in  the  absence  of  the  ac- 
cused; but,  when  onoe  his  presence  Is  shown 
at  a  session  of  court,  it  will  be  )>resuine.i 
that  he  continued  to  be  iiresent  in  court 
during  that  day,  or  until  the  first  adjourn- 
ment, unless  the  contrary  Is  wade  to  appcnr 
nfflrmatively. 

Lawson  v.  Territorj",  S  Okla.  1.  'M  Pa«. 
098. 

ami)  The  word  "trial."  as  use<l  in  Stat. 
]8!)3,  S^il-JT  (Wilson's  Kev.  &  Ann.  Stat 
1003,  iMSd),  prorldinK  thnt.  If  the  Indict- 
ment ts  for  a  felony,  the  nccnsod  must  be 
personally  present  at  the  trial,  does  not  in- 
clude a  hearing  ou  a  niothm  for  n  now  trinl 
or  In  arrest  of  Judgment. 

Ward  V.  Territory,  S  Okla.  12.  nr.  Puc. 
704. 

(1899)  The  mere  fiict  tbiit  the  a».'fusptl 
In  a  prosecution  for  murder  was  iiermitteil 
or  directed  to  leave  the  courtroom  during 
the  trial  does  not  constitute  reversible  error, 
if  nothing  was  done  and  no  stejts  taken  dur- 
ing his  absence. 

Helms  V.  llnlted  States,  2  Ind.  Ter.  5!);". 
52  S.  W.  60. 

(1899)  Where  the  court  in  deiillnjt  with 
the  defendant  as  a  witness  on  the  stand 
inadvertently  directs  him  to  leave  the  court 
room,  bat  before  further  steita  are  taken  In 
the  t^lai,  he  discovers  the  mistake,  and 
orders  the  accused  to  return,  after  which 
the  trinl  proceeds,  It  was  held  not  prejudicial 
error. 

Helms  v.  United  States.  2  Ind.  Ter.  .195. 
r.2  S.  W.  GO. 

(1004)  Tt  WHS  held  that  the  record  on 
appeal  shows  that  defenditnt  was  present  iit 
every  step  and  stage  of  the  trial. 

Herd  v.  United  States,  13  Okla.  512,  75 
Pac.  291. 

(1910)  In  a  criminal  prcsecntlon  for  a 
felony,  the  defendant  must  be  present,  in 
{lerson.  during  the  trial,  and  tbe  record 
must  affirmatively  show  this  fact 

Humphrev  v.  State.  3  Okla.  Or.  rm.  100 
Pac.  978. 

(1910)  Where  upon  the  trial  of  a  capital 
case  a  view  of  the  place  where  the  crime 
is  alleged  to  have  been  committed  is  directed 
by  tlie  court  upon  the  i-equest  of  the  de- 
fendant and  no  demand  or  expression  of  a 
desire  ui»n  his  part  to  he  prewnt  at  such 


view  is  made,  his  absence  from  such  view 
is  not  ground  for  a  new  trial. 

Starr  v.  State,  4  Okla.  Cr.  128,  115  Pac. 
856. 

(101 1)  When  a  tierson  is  placed  on  trial 
In  a  court  of  competent  Jurisdiction  In  this 
state  char;;ed  with  a  misdemeanor,  the  pun- 
itdinient  fgr  which  Is  a  tine  only,  the  trial 
may  lie  had  without  the  presence  of  such 
Iiersou. 

Stuart  v.  state,  0  Okla.  Cr.  27,  115  Pac. 
1026. 

(1911)  When  a  ijcrsion  is  placed  on  trial 
for  a  misdemeanor  charge,  tiie  minimum 
punishment  for  which  included  imprison- 
ment, it  is  necess)iry  for  such  iierson  to  he 
present  in  person  during  such  ti'hil. 

Stuart  v.  State,  U  Okla.  Cr.  27,  115  Pac. 
1026. 

(1913)  Accused  may  waive  an}-  statutor}- 
or  constltutloiml  right  when  this  can  be 
done  without  affecting  the  rights  of  otliers 
,  or  the  jurlsillctlon  of  tlie  court  as  tu  the 
snbject-uiatter,  and  without  detriment  to  the 
pahlic. 

Henry  v.  State,  10  Okhi.  Cr.  :m.  Vtti 
Pac.  082. 

( 19i;j )  It  is  not  ncf-essary  that  a  de- 
fendant should  be  present  when  a  motion 
for  a  change  of  venue,  or  a  motion  for  a 
continuance,  or  a  motion  for  a  new  trial 
lire  argued  and  submittetl. 

Henry  v.  StJite,  10  Okla.  Cr.  300,  130 
Pac.  982. 

(1930)  The  fact  that  the  trial  Ju<ige  went  ' 
to  tlie  courtroom,  where  the  Jurj*  were  de- 
liberating, and  cautioned  the  bnillfFs  against 
iwrmitting  the  jury  to  seiJarste,  and  the  Jurj' 
that  they  should  si>eak  to  nobody,  either  con- 
cerning the  case  or  on  any  other  subject, 
and  that  they  must  keei)  themselves  to- 
gether as  a  body  of  Jurors,  and  not  com- 
municate to  the  outside  world,  except 
through  their  bailiffs,  or  liy  i>ernii»«ion  of 
the  court;  that  this  was  in  the  absence  of 
the  defendant  and  his  counsel,  and  was  not 
in  ojien  court.  Is  no  gnuiiid  tov  a  reversal, 
where  it  afflrnmtively  apitears  that  the  judge 
did  not  .<iiejik  iib(mt  the  case,  and  that  It 
was  not  discii«soil  or  referred  to  by  him. 

Carter  v.  State.  12  Okhi.  Cr.  2:t«,  1.74 
Pac.  337. 

(I!)1S)  No  <-<uiiplaint  can  be  made  by  the 
ilofeiidant  in  a  misdemeanor  case  on  the 
gn>!iii(l  that  tlie  court  rei-eived  the  verdict 
111  the  absence  of  the  defendant,  where  such 
defendant  voluntarily  absented  lilmself  from 
the  court  room  while  the  jui-j-  was  deliberat- 
ing upon  Its  verdict,  since  Kev.  Laws  1910, 
§5919.  siiecially  provides  that  where  the  In- 
fornmtlon  charges  a  lulsdemeauor,  the  ver- 
dict may,  in  the  discretion  ot  the  court  be 
rendered  In  the  absence  of  the  def«idant. 
Keeter  v.  State,  15  Okla.  Or.  139.  Vili 
Pac.  263. 
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(1921)  It  is  reversible  error  for  the  trial 
Judge  upon  being  culled  by  the  jury  to  go 
to  tbe  Jury  room  and,  in  the  absence  of 
counsel  and  the  defendant,  to  converse  with 
tbe  Jury  and  again  read  any  of  the  instruc- 
tions to  them. 

Henderson  v.  State.  —  Okie.  Cr.  — ,  197 
Pac.  720. 

j  354.  Counsel  for  prosecution, 
j  355.   In  general 

(189ft)  The  court  can  appoint  special 
oounsei  to  conduct  a  prosecution  where  the 
coonty  attorney  hJid  been  the  attorney  for 
defendant  in  the  land  contest  between  the 
prosecuting  witness  and  defendant  out  of 
which  tlie  criminal  prtisecDtlon  arose. 

Hyde  t.  Territory,  S  Olila.  69,  56  Pac. 
851. 

(1911)  A  county  attorney  who,  i)rIor  to 
his  election  and  qualification  as  such,  was 
conn^  for  n  defendant  in  a  crimiual  action 
then  pending,  Is  disqualified  to  apiiear  :ind 
prosecute  said  defendant  on  behalf  of  the 
state  or  territory,  subsequent  to  bis  election 
and  qnalificatfon  as  such. 

Dodd  et  al.  v.  State,  5  Okla.  Cr.  313, 
115  Pac.  632. 

(1912)  Where  a  Judge  of  a  court  of  rec- 
ord vacates  the  bench  nnd  prosecutes  a  per- 
son chatted  with  crime  In  the  court  over 
which  he  presides  and  before  a  Jury  drawn 
and  impaneled  by  blm,  a  Judgment  of  con- 
viction had  nnder  such  circumatances  will 
he  reversed, 

Lilly  V.  attite,  7  Okla.  Cr.  2S4.  123  Pac. 

(1916)  By  Couip.  Ijiwa  Vm.  §§  Km. 
mo  (Rev.  Laws  1910,  §§  155S,  5908).  the, 
district  court  was  lUitborlste*!  to  npiioint 
swme  suitable  person  to  ittrforni  the  duties 
of  the  county  attorney  in  certHiii  ciises 
wherein  proceetllngs  bud  been  <i>irnnence<l 
for  the  removal  of  the  county  attorney  and 
c^ain  other  county  officinls.  and  It  was 
niade  to  appear  that  said  county  attorney 
was  adversely  interested  In  the  proceeding 
for  the  removal  of  such  other  officials. 

Johnson  V.  Board  of  Clonrrs.  of  Murray 
County.  53  Okla.  693.  15K  Pac.  1G4. 

(1917)  Where  tiie  regular  county  attor- 
ney is  dfwiiuilified  ami  a  iqiei-ial  county  at- 
torney is  )i)>i)olnted  by  the  reenlar  district 
liidge  at  hl9  chambers  in  vacntiun.  and  said 
iipimlntee  thereafter  (lualifies  according  to 
law,  and  his  appointment  If  recorded  In  tbe 
court's  criminal  Journal  as  a  part  of  the 
rwoceedlngs  in  the  particular  cace  for  which 
the  apixtlntment  was  made,  and  upon  the 
trial  the  same  Judge,  over  olijectlon  of  the 
defendant,  recognizes  the  aijpolntnient  made 
in  vacation,  and  jwrmlts  said  special  county 
attorney  to  proceed  as  the  representntlve  of 
the  state  in  such  ease,  there  is  a  ratification 
by  the  court  in  the  first  Instance,  where  no 
other  objection  is  urge<l  except  that  the  dis- 


trict Judge  was  unauthorized  to  appoint  In 

vacation. 

Hisaw  V.  State,  13  Okla.  Cr.  484,  165 
Pac.  636. 

(1917)  Tbe  district  court  has  authority 
to  appoint  ft  special  county  attorney  to  act 
in  the  place  and  stead  of  the  regular  elected 
county  attorney  where  tbe  latter  Is  dis- 
quallfie^l  in  any  jmrticnlur  <-ase.  Aside  from 
any  statute,  this  power  is  inherent  in  a 
court  of  general  Jurisdiction. 

Hlsaw  V.  State,  13  Okla.  Cr.  4»*,  165 
Pac.  686. 

(191S)  An  attorney  at  law  may  be  legally 
employed  to  and  assist  a  county  attorney  In 
tile  proHe*:uHon  of  a  criminal  olTense. 

Dunn  V.   State,  15  Okla.  Cr.  245,  170 
Pac.  S6. 

(1920)  Where  the  record  shows  that  the 
regular  county  attorney,  who  signed  nnd 
presented  tbe  information,  appeared  at  the 
trial  and  was  in  charge  and  control  of  the 
prosecution  of  the  case,  it  is  Immaterial 
whether  another  attorney  appeared  to  assist 
in  such  prose<'Ution  either  in  tbe  role  of 
private  counsd  or  as  an  assistant  county 
attoniey. 

Agent  V.  State.  —  Okla.  Cr.  — ,  194  Pac. 

(1921)  Under  the  statutes  of  this  state 
an  attomey-at-law,  who  holds  a  commission 
as  Judge  of  any  court  of  record  In  this  state. 
Is  prohibited  from  practicing  law  as  an  at- 
torney, counselor,  or  advwnte  In  any  of  tbe 
state  courts  so  long  as  be  occupies  such  of- 
ficial i>ositioii. 

lloildie  V.  State,  —  Okla.  Cr.  — ,  IJtS 
Pac.  342. 

$  356.   Private  counsel. 

See  5  355. 

Agent  V.  State.  —  Okla.  Cr.  — .  IIM  Pac. 
233. 

(1918)  The  assistance  of  private  counsel 
in  the  trial  <tf  a  criminal  cause  In  thla  Juris- 
diction is  not  prohibited  by  law,  and  when 
the  county  attorn^  in  the  county  In  which 
the  cause  Is  iwnding  Institutes  the  proceed- 
ing and  controls  the  trial  of  the  case,  there 
Is  no  error  in  permitting  other  counsel  to 
appear,  examine  the  witnesses,  or  assist  in 
any  other  manner  in  a  due  and  orderly 
conduct  of  the  trial. 

Cox  V.  State,  15  Okla.  Cr.  1^3,  175  Pac. 
264. 

§  357.   Connsel  for  aeensed. 

(1912)  As  Snyder's  Cnmp.  UiWD.  g  68G5. 
Crim.  Proc.,  requires  only  the  presence  of 
the  defendant  and  the  calling  of  counsel, 
where  there  Is  a  disagreement  between 
Jurors  as  to  any  jtart  of  the  testhnony.  and 
the  Jur>'  request  that  snch  testimony  be 
read.  It  was  not  error  for  the  court  to  direct 
the  reporter  to  read  snch  testimony  in  the 
absence  of  the  defendant's  counsel;  he  hav- 
ing iteen  present  In  iferson. 

C.unnels  v.  State,  7  Okla.  Cr.  712,  122 
Pac  264. 
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(1913)  A  person  accused  of  coDtempt 
committed  out  of  tlie  presence  of  the  court 
or  Judge,  is  entitled  to  be  heitrd  by  bimself 
and  counsel,  ns  guaranteed  by  Const,  art. 
2.  §20. 

Nichols  V.  State  8  Okla.  Cr.  550,  129 
Pae.  673. 

(1913)  The  term  "connsd,"  as  used  iu 
Proc.  Crim.,  5  6731  (Snyder's  Conip.  Laws 
1909),  providing  that  the  court  must  nsaigu 
counsel  to  defend  Indigent  defendants,  menus 
one  who  has  been  admitted  iis  an  attorney 
nud  counselor  at  law  in  this  state. 

Baker  v.  State,  0  Okla.  Cr.  62,  130  Pac. 
820. 

(1013)  Right  of  au  accused  persun  to 
counsel,  eltlier  of  his  own  selection  or  by 
Hartgnmfflit  by  the  conrt,  is  a  fundamental 
one  conferred  by  Bill  of  Itights,  §  20  (Comp. 
Laws  1909,  S6731),  which  may  be  waived, 
but  can  not  be  denied  by  the  court. 

Baker  r.  State.  9  Okla.  Cr.  62,  130  Pac. 
820. 

( 191 3)  Where,  in  a  prosecution  for  a 
felony,  it  having  been  made  to  appear  that 
the  defendant  was  destitute  of  meuns  to 
employ  counsel,  the  court  npjwlnted  a  iier- 
son  to  defend  him  who  was  not  authorized 
to  appear  as  an  nttomey-at-law  in  the  courts 
of  this  state,  it  was  held  that  this  was.  in 
effect,  the  denial  of  a  fundamental  right, 
and  constitutes  reversible  error. 

Baker  v.  State,  9  Okla.  Cr.  62.  130  Pac. 
820. 

(1913)  It  is  the  duty  of  an  officer  having 
the  custody  of  a  person  charged  with  crime 
to  afford  reasonable  opportunity  for  privnte 
consultation  between  such  person  and  his 
counsel;  the  officer  having  no  right  to  be 
present  fit  siKh  consultation,  but  only  to 
take  preciiuttons  to  prevent  esciiTw. 

State  ex  rei.  Tucker  v.  Davis,  9  Okla. 
Cr.  94,  130  Pac.  962. 

(1913)  One  confined  In  jail  awaiting 
trial  is  entitled  to  an  opportunity  to  freely 
consult  with  his  counsel  privately  and  npart 
from  any  one  objectionable  to  him. 

State  ex  rel.  l*ucker  v.  Davis,  9  Okla. 
Cr.  94,  130  Pac.  962. 

(1913)  The  discretion  of  an  officer  having 
a  prisoner  In  charge,  as  to  when  and  where 
opportunity  for  consultation  with  attorneys 
shall  be  provided.  Is  subject  to  review  by 
the  conrts,  and  can  not  be  nrhitrnrlly  exer- 
cisMl. 

State  ex  rel.  Tucker  v.  Davis,  9  Okla. 
Cr.  94,  130  Pac.  902. 

(1913)  Where  a  jailer  having  an  nccused 
person  In  charge  awaiting  trial  refused  to 
afford  opiwrtunity  to  consult  with  counsel 
privately,  it  was  the  trbil  court's  duty  to 
make  such  orders  as  would  afford  the  pris- 
oner the  right  to  private  consultation  with 
his  counsel. 

State  ex  rel.  llicker  v.  Davia,  9  Okla. 
Cr.  04,  13D  Pac.  962. 


(1918)  The  absence  of  defendant's  coun- 
sel from  the  court  when  the  verdict  of  the 
jury  Is  received.  In  the  presence  of  the  de- 
fendant, dues  not  necessarily  affect  the 
validity  of  the  verdict  rendered. 

Hardeman  v.  State,  15  Okla.  Cr.  229,  175 
Pac.  94S. 

S  358.   Appointment    and    services    of  Men- 
ographer.  . 

(IDIT))  The  examination  of  Jurors  upon 
voir  dire,  and  the  clialleugea  of  counsel  to 
any  juror  for  cause  or  otherwise,  and  the 
exceptions  to  the  rulings  of  the  court  on 
such  cbaileuges  or  otherwise,  are  part  of  the 
procectlings  during  the  trial,  and  the  de- 
fendant is  entitled  to  have  the  same  and  all 
other  proceedings,  upon  his  demand  or  re- 
quest, taken  down  by  the  court  reporter  and 
correctly  transcribed  for  use  in  subsequent 
proceedings  ta  ttie  trial  court,  or  upon  appeal. 
Helm  V.  State,  11  Okla.  Cr.  404,  146 
Pac.  1083. 

(1916)  The  trial  court  must,  on  request 
of  accused's  coimsel,  have  the  official  re- 
porter report  all  proceedings  at  trial. 

Corliss  v.  State,  12  Okla.  Cr.  526,  159 
Pac.  1015. 

(lOlS)  A  person  charged  with  violating 
a  penal  statute  in  this  Jurisdiction  Is  en- 
titled to  have  the  testimony  and  all  pro- 
ceedings hiid  in  a  trial  before  a  court  of 
record  taken  in  shorthand  by  a  court  re- 
iwrter.  and  upon  proper  and  lawful  demand 
is  entitletl  to  have  a  transcript  of  the  same 
for  the  purpose  of  taking  an  appeal  by  case- 
made.  If  this  right  is  denied  and  a  con- 
viction results,  a  new  trial  will  be  awarded 
upon  appeal. 

Wlswetl  V.  State,  14  Okla.  Cr.  917,  173 
Pac.  €02. 

(1020)  When  timely  request  is  made,  the 
trial  court  should  order  the  court  reporter 
to  take  down  in  shorthand  the  argument  of 
counsel. 

Ewing  V.  State,  —  Okla.  Cr.  — ,  190  Pac. 
274. 

i  359.   Time  for  seBsioni. 

(1894)  A  trial  and  conviction,  had  pur- 
suant to  an  adjournment  ordered  by  the 
clerk  on  the  failure  of  the  Judge  to  appear, 
Is  a  nullity. 

In  re  MtClaskey,  2  Okla.  56S.  37  Pac. 
854. 

S  SCO.  Adjonmmmts  pending  trioL 

(1909)    l.'nder  Stat.  1893.  {  5242,  absence 
of  the  trial  Judge  from  the  county  during 
adjournments  of  a  prosecution  for  mnrder 
does  not  deprive  the  court  of  Jurisdiction. 
Ex  parte  Mingle,  2  Okla.  Cr.  708,  104 
Pac.  68. 

(1911)  The  trial  court  hearing  a  prelim- 
inary motion  properly  overrules  a  request 
for  time,  where  no  diligence  is  shown  on 
the  part  of  the  party  seeking  to  offer  testi- 
mony to  Secure  It  and  bare  It  pnaeoL 

Munn  v.  State,  0  Okla.  Cr.  245.  114  Pnc. 
272. 
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(1911)  Where,  during  the  progress  ot  a 
trial  for  murder,-  the  court,  over  the  objec- 
tion of  the  defendant,  suspended  the  trial 
for  several  oours  In  order  to  ennble  the  state 
to  procure  th«  attendance  of  absent  wit- 
nesses, such  proceeding  was  within  the 
sound  discretion  of  the  court,  and  the  order 
of  the  court  will  not  be  reviewed,  unless  an 
abuse  of  discretion  appearsL 

HsviU  T.  United  States,  6  Okla.  Cr.  334, 
115  Pac.  119. 

(1916)  In  the  trial  of  a  criminal  case, 
the  taklnic  of  a  recess  that  the  state  mirht 
procure  the  attendance  of  an  absent  witness 
Is  a  matter  within  the  sound  discretion  of 
the  court;  nnd  such  orfer  of  the  court  will 
not  be  reviewed,  unless  an  abuse  of  discretion 
appears. 

Gamblln  v.  State,  12  Obla.  O.  381,  157 
Pac.  367. 

i  361.   View  and  inspeedoa. 

(1898)  Stat.  1803,  8  5222  (Wilson's  Rev. 
St  Ann.  Stat.  1903,  5  5510),  provides  that, 
where  in  the  opinion  of  the  court  It  i« 
proper  for  the  jury  to  view  the  premises 
where  the  offense  Is  chanced  to  have  been 
committed,  it  may'  order  the  jury  conducted 
in  a  body  by  the  proper  officers  to  such 
place. 

Hiiys  V.  Territory,  7  Okla.  1^  54  Pac. 
300. 

(18M)  The  defendant  in  a  criminal  case 
can  not  be  compelled  to  accompany  the  jury 
on  its  trip  to  view  the  iflace  where  the  crime 
was  committed. 

Hays  V.  Territory,  7  Ofcln.  15,  54  Pac. 
300. 

(1808)  The  Jury  should  go  alone  to  view 
the  place  where  the  crime  wns  commItte<l. 
nnaccompanled  by  any  one  except  an  officer 
who  has  them  In  charge,  appointed  by  the 
conrt  to  take  them  to  the  place  of  the  crime. 
Hays  T.  Territory,  7  Okla.  11^  54  Pac. 

aoo. 

(1898)  The  court  should  not  send  a  jury 
to  view  the  place  where  a  crime  was  com- 
mitted nntti  they  have  heard  enough  of  the 
evidence  to  enable  them  to  locate  objects 
and  to  intellfgently  view  the  premises. 

Hays  V.  Territory.  7  Okla.  15,  54  Pac. 

aoo. 

A  Jury,  while  viewing  the  premises  where 
an  allseed  homicide  took  place,  may  not 
hear  testimony  of  a  witness  as  to  location  of 
objects  and  the  position  of  certain  persons 
at  the  time  of  the  homlcid& 

(1898)  Hays  v.  Territory,  7  Okla.  15,  64 
Pac.  800,  reversing  Judgment  on  re- 
hearing, (1897)  52  Pac.  050. 

Defendant  may  not  be  compelled  to  ac- 
company the  jury  to  view  the  premises 
where  the  homicide  Is  alleged  to  have  oc- 
curred. 

(1898)  Hays  t.  Territory.  7  Okla.  15,  54 
Pae.  900,  reversing  judsment  on  re- 
hearing, (1807)  52  Pac.  050. 


(1910)  Quaere,  whether  a  view  by  the 
jury  In  a  criminal  case  of  the  place  of  the 
crime  is  the  taking  of  evidence  within  the 
meaning  of  the  constitutional  provision  con- 
ferring upon  the  accused  the  right  to  be 
confronted  by  the  witnesses  against  him,  or 
Is  only  the  means  of  enabling  the  jury  to 
better  understand  and  apply  the  evidence 
presented  In  conrt. 

Starr  v.  State,  4  Okla.  Cr.  128.  115  Pac. 
806. 

S  362.  Remarks  and  condnet  of  judge. 

S  363.   In  generaL 

(1009)  Absolute  fairness  must  character^ 
Ize  every  action  of  the  trial  court 

Hicks  v.  United  States,  2  Okla.  Or.  626, 
103  Pac.  873. 

(1912)  It  Is  Improper  to  ask  a  witness 
if  he  has  ever  been  Indicted,  arrested  or  Im- 
prisoned, before  conviction,  for  any  offense 
whatever;  and  If  such  question  Is  asked.  It 
should  be  promptly  excluded,  with  a  rebuke 
to  the  lawyer  asking  the  same;  and  If  the 
question  Is  repeated  it  should  be  treated  as 
a  contempt  of  court  and  punished  as  such. 
Porter  v.  State,  8  Okla.  Cr.  64,  126  Pac. 
609. 

(1912)  The  courts  are  not  partisans  of 
the  state  nor  of  the  accused.  It  being  tlieir 
duty  to  preserve  and  protect  the  rights  of 
each  in  a  fair  and  impartial  manner. 

Stuedle  v.  State,  «  Okla.  Cr.  494,  110 
Pac.  1022. 

(1916)  There  Is  no  rule  or  reason  why  a 
trial  Judge  should  not  ask  a  proper  and 
pertinent  question,  for  the  purpose  of  elicit- 
ing competent  and  material  testimony;  yet 
It  Is  Improper  for  him  to  assume  the  role 
of  prosecutor,  and  persistently  examine  and 
crcws-examlne  witnesses.  No  matter  what 
his  motives  may  be,  or  what  «cplanation  or 
excuse  he  niay  oflFer  for  this  course,  it  can 
have  but  oue  effect  upon  the  jury;  and  that 
Is  to  place  the  Judge  in  a  hostile  attitude  to- 
ward the  defendant,  and  discredit  any  de- 
fense he  might  offer.  No  trial  Jndge  has  a 
right  to  Indicate  to  the  Jury,  by  word  or 
action,  his  opinion  as  to  the  merits  of  a 
case  being  tried,  or  as  to  the  credibility  of 
any  witness  examined.  If  the  conduct  of 
counsel  for  defendant  Is  Improper,  the  court 
must  excuse  the  jury  before  administering  a 
rebuke  or  threatening  to  flue  or  Imprison  him 
for  contempt. 

Smith  V.  State  ex  rel.  Gallaber,  12  Okla. 
Cr.  513,  150  Pac.  941. 

(1018)  Remarks  of  the  trial  jndge  to  the 
panel  of  jurors  summoned  nt  the  tx^^nlng 
of  the  term  at  which  defendant  was  con- 
victed examined,  and  held  not  to  be  prejudi- 
cial to  defendant,  but  properly  within  the 
scope  of  the  trial  court's  duties. 

Pate  V.  State,  15  Okla.  Cr.  90,  175  Pac. 
122. 

(1919)  It  is  not  proper  for  a  court,  when 
passing  upon  a  motion  for  continuance,  In 
the  presence  of  attending  jurors  from  whom 
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a  Jury  is  to  be  selected  to  try  tbe  case  in 
wblcb  the  motion  is  made,  to  express  bis 
opinion  that  "the  motion  is  simply  a  rase 
to  pass  tbe  case  over." 

Boyer  v.  State,  16  Okla.  Cr.  3SS.  183 
Pac.  620. 

8  364.   Comments    on    evidence    or  wh* 

nesses. 

(1900)  On  a  trial  for  murder,  remarks 
made  by  tlic  judKe  durinji;  tbe  progress  of 
the  trial  affecting  tlie  charofter  and  credi- 
bility of  a  witness  are  nn  linproijer  luviision 
or  infringement  of  tbe  provim-e  of  tbe  jury, 
and  are  prejudicial  error. 

Wilson  V.  Territory,  0  Okla.  331,  00  Pi\c. 
112. 

(1000)  It  is  error  fur  tbe  trial  Jwlfce, 
daring  the  trial  of  cue  accused  of  murder, 
to  express,  In  the  presence  of  the  Jury,  au 
opinion  as  to  tbe  character  or  credit  of  a 
witness. 

Kirk  V.  Territory.  10  Okla.  40,  GO  Pac. 
79T. 

(ItWO)  The  triiil  court  mu»rt  abstain  from 
any  Indication  of  Its  opinion  as  to  tbe  credf- 
bilRy  of  witnesses. 

Hicks  V.  T'nlted  States,  2  Oklii.  Or.  626, 
lOa  I'ac.  873. 

(1909)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  $5494.  If  the  jury  Inquire  of  the  court 
as  to  tbe  effect  of  defendant's  failure  to 
testlty,  the  court  should  instruct  that  no 
inference  of  guilt  can  arise  therefrom  and 
It  should  not  in  any  manner  Influence  their 
vo^lct 

Sturgla  V.  State,  2  Okla.  Cr.  362,  102 
Pac.  5T. 

(1910)  When  the  reason  why  a  person 
has  gone  to  n  certain  place  becomes  mate- 
rial upon  a  trial,  it  la  proiicr  to  allow  such 
person  to  explain  why  be  went  there:  and, 
where,  upon  a  trial  of  a  cause,  objection 
being  made  to  allowing  an  ntficer  to  explain 
why  he  went  to  the  scene  of  difficulty,  the 
trial  court  said:  "In  this  connection  I  will 
say  that  It  Is  tbe  duty  of  an  officer,  when 
be  Is  informed  of  a  disturbance,  to  go  and 
invectfigate  it,"  it  was  held  to  be  a  correct 
statement  of  tbe  law,  and  could  not  have 
Injured  tbe  defendant. 

Cochran  v.  State,  4  Okla.  Cr.  390,  111 
Pnc.  978. 

(1910)  In  ruling  upon  tbe  admissibility 
of  evidence,  trial  courts  should  carefully  ab- 
stain from  commenting  upon  the  weight  or 
effect  of  testimony ;  but  where  .such  remarks 
are  made,  and  it  Is  clear  that  they  could 
not  bare  Injured  tbe  defendant,  they  will  not 
constitute  ground  for  n^w  trIaL 

Cochran  t.  State,  I  Okta.  Cr.  390,  111 
Pac.  978. 

(1911)  It  Is  tbe  duty  of  trial  courts  to 
refrain  from  allowing  tbelr  actions  or  words 
to  Indicate  to  the  Jury  their  opinion  of  tbe 
credibility  of  any  witness  who  testifies  in  n 


case  upon  trial  before  tbeui,  or  of  tbe  merits 
of  any  such  case. 

Reed  t.  State.  5  Okla.  Cr.  S65,  114  Pac. 
1114. 

(1913)  For  remarks  made  by  tbe  trial 
court  In  the  presence  of  the  jury  as  to  the 
effect  of  certain  evidence  which  were 
promptly  withdrawn,  and  which  in  the  light 
of  tbe  entire  record  did  not  constitute  re- 
versible error,  see  oplnirm. 

Bond  V.  State,  9  Okla.  Cr.  (MXi,  12»  Pac. 
666. 

(HH3)  Where  tbe  trial  court  in  the  i>re»- 
ence  of  the  jury  liuid^ertently  expresses  an 
opinion  as  to  the  weight  or  effect  of  any 
testimony,  and  uihiu  ubjectiou  being  made 
innmiptly  withdraws  the  improper  remarks 
and  Instructs  the  jury  not  to  consider  them, 
this  will  onllnarlly  cure  the  cd'ror  com- 
mtttetl. 

Bond  V.  State,  9  Okla.  Cr.  696.  129  Pac. 
666. 

(1914)  "Judges  are  as  much  judges  for 
the  defendant  as  for  the  state,  and  are  sup- 
posed to  sit  fairly  and'  impartially  between 
the  rlcbts  of  the  state  on  the  one  baud,  and 
the  defendant  on  the  other.  To  become  a 
jmrttsan  either  for  tbe  st.^te  or  defendant 
is  to  dei^ert  tbe  high  position  to  which  the 
judge  is  elevated,  and  assume  the  role  of 
the  advocate," 

Koontz  V.  State.  10  Okla.  Cr.  5!S3,  139 
Pac.  842. 

(1914)  It  Is  tbe  duty  of  trial  courts  to 
refrain  from  allowing  their  actions  or  words 
to  Indicate  to  the  jury  their  opinion  of  the 
credibility  of  any  witness  who  testlflea  in 
the  case  nnon  trial  before  tbeni.  or  of  the 
merits  of  any  such  case. 

Harrison  v.  State,  11  Okla.  Cr.  14,  141 
Pflc.  236. 

(1915)  Under  tbe  law  In  this  state,  trial 
courts  are  not  warranted  in  commenting 
uiwn  the  credibility  of  any  witness  or  class 
of  witnesses  who  may  testify  on  behalf  of 
either  party  to  a  criminal  prosecution. 

Morris  V.  State.  11  Okla.  Cr.  630,  150 
Pac.  39. 

(1920)  An  improiier  i-emark  of  tbe  trial 
Judge,  while  overruling  an  objection  to  evi- 
dence offered,  which  was.  In  effect,  a  com- 
ment upon  a  material  fact,  prejudicial  to 
the  defendant,  held,  to  l>c  reversible  error. 
Shepherd  v.  State,  —  Okla.  Cr.  — .  193 
Pac.  238. 

9  365.   -Proceedings  for  contempt. 

See  S  363. 

Porter  v.  State.  8  Okla.  Cr.  64.  126  Pac. 
699. 

(1919)  Where  the  trial  court,  without 
just  grounds  therefor.  In  the  presmce  of  the 
jury,  severely  reprimands  the  defendant's 
counsel,  assesses  heavy  flues  against  blm. 
and  orders  tbut  be  be  committed  until  said 
fines  are  iiaid,  said  action  and  conduct  clearly 
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trading  to  prejudice  the  defense  before  the 
Jury,  is  held  reversible  error  in  this  case. 
Boyer  v.  State,  16  Okla.  Cr.  888.  183 
PacfiaO. 

1 366.   IVoceedings   againat   witneM  for 

perjniy. 

(1911)  Where  a  conviction  is  had  upon 
a  record  showing  that  the  trial  court,  In 
the  presence  of  the  jury,  orders  a  material 
witness  for  defendants,  or  a  defendant,  held 
ii|N)n  a  charge  of  perjury,  alleged  to  ha\e 
\teeu  committed  In  giving  his  testimony  in 
the  trial,  such  judgment  will  be  revwsed, 
iind  a  new  trial  awarded. 

Reed  T.  State,  5  Oltla.  Gr.  365.  114  Pac. 
1114. 

<1917)  It  Is  the  duty  of  a  trial  court  to 
refrain  from  any  act  or  word  that  would 
indicate  to  the  jury  that  a  verdict  of  guilty 
fthould  be  returned  In  any  case  on  trial  be- 
fore it.  A  trial  court  is  not  to  be  critlcist'd 
for  placing  the  jury  in  charge  of  the  bnllifT. 
and  retiring  the  sjinie  from  the  courtrooiii, 
and  thereafter  committing  a  witness  who 
has  testified  in  the  ciu^e  liitu  the  custody  of 
the  sheriff  to  be  held  for  Investigation  on  n 
Ijerjury  charge,  when  the  court  in  convince  1 
that  Che  snid  witness  is  guilty  of  perjury, 
or  has  retison  to  believe  tliat  he  is  guilty  of 
giving  perjured  testimony  in  such  case. 

Nicholson  V.  State.  13  Okla.  Cr.  123,  102 
Pac.  447. 

fi  367.  Objeetioni  and  exceptions. 

(1906)  Where  the  trial  judge  at  the  trliii 
propounds  questions  to  a  witness  for  de- 
fendant, reflecting  on  his  creditiillty,  and 
orders  the  witness  under  arrest,  but  counsel 
for  defendant  takes  no  exceptions,  and 
makes  no  objection,  the  error  is  waived. 
Hulf  v.  Territory,  15  Okla.  376,  85  Pac. 
241. 

(1910)  Where  the  defendant  requested 
tliat  the  jury  view  the  place  where  the  al- 
leged crime  was  committal,  under  Snyder's 
Stat,  5  6H49,  tiroyiding  thnt  "when  In  the 
opinion  of  the  court.  It  is  proper  that  the 
jury  should  vle^v  the  place  in  which  the 
offense  Is  charged  to  have  been  committed." 
etc,  and  the  court  grants  this  request,  he 
waives  all  right  to  object  to  the  order  made 
by  the  court  under  the  statute,  althougb 
such  right  may  be  a  constitutional  one. 

Starr  v.  State,  4  Okla.  Cr.  128,  115  Pac. 
356. 

(1914)  Fiiilure  of  the  clerk  or  county 
attorney  to  formally  read  the  indictment  and 
state  the  plea  of  the  defendant  to  the  jury 
after  they  were  impaneled  and  sworn,  as 
requireil  by  Rev.  Laws  1010,  §  .W70.  will  not 
constitute  reversible  error,  where  no  objec- 
tion was  made  until  after  the  verdict,  since 
proceeding  to  trial  without  objection  will  be 
deemed  a  wjiiver  of  the  stntutory  require- 
ment 

White  V.  State,  10  Okla.  Cr.  577,  13ft 
Pac.  1154. 


(C)  RECEPTION  OF  EVIDENCE. 

S  368.  Right  of  accused  to  confront  witness. 

See  §  299. 
Valentine  v.  State,  —  Okla.  Cr.  — ,  194 
Pac.  254. 

(1910)  The  provisions  of  the  Bill  of 
Rights  conferring  uiwn  the  accused  the  right 
to  be  confronts  with  the  witnesses  against 
him.  is  not  disiiarnged  by  the  statute  (Sny- 
der's Stut.  §  Gf>49),  which  only  confers  upon 
the  accused  the  right  to  waive  bis  constitu- 
tional right  or  privilege;  and.  where  the 
statute  so  provides,  a  constitutional  right 
or  privilege  may  be  waived  by  the  accused. 

Starr  v.  State,  4  Okla.  Cr.  128,  115  Pac. 
.356. 

(1911)  The  constitutional  provision  which 
guarantees  to  a  defendant  the  right  to  he 
confronttHi  by  the  witnesses  against  him  Is 
fully  compiled  with  when  the  defendant  has 
tiad  the  opportunity  to  cross-examine  the 
said  witnesses  In  a  preliminary  trial  before 
a  justice  of  the  iieuee;  and  when  this  has 
been  done,  and  u))on  a  subsequent  trial  of 
the  cause,  It  it  Is  .satisfactorily  proven  that 
sucli  witnesses  have,  since  the  former  trial, 
(lied,  become  Insane,  left  the  state,  or  that 
their  whereabouts  can  not  with  due  dili- 
gence be  ascertained,  or  are  sick  and  un- 
ible  to  testify,  the  testimony  of  such  wit- 
nesfies  clven  ui»on  said  former  trial  may  be 
proven  upon  tiie  subsequent  trial. 

WiUTcn  v.  State.  6  Okla.  Cr.  1,  115  Pac. 
812. 

(1011)  The  testimony  of  a  witness  before 
a  committing  court,  taken,  written,  and  sub- 
scribed to  in  the  presence  of  the  defendant 
:ind  his  counsel,  uiran  proper  preliminary 
proof,  Including  the  fact  that  the  witness 
has  since  died,  may  be  admitted  as  evidence 
against  the  defendant  upon  his  trial,  and 
the  admit^slon  of  such  testimony  does  not 
lisiiarage  or  infringe  the  constitutional  right 
of  the  defendant  to  be  confronted  by  the 
witnesses  against  him. 

Mendenhall  v.  United  States.  C  Okla.  Cr. 
436, 119  Pac.  594. 

(1!H1)  The  provision  of  the  Bill  of  Rights, 
§  20,  that  in  all  crlminnl  iirosecutlons  the 
accused  shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him,  does  not 
apply  to  prwjf  of  facts  In  their  nature  es- 
sentially documentary,  and  which  can  only 
he  pmved  by  the  original  or  by  a  copy 
properly  certified. 

Cook  V.  State.  6  Okla.  Or.  477.  120  Pac. 
10B8. 

(1911)  Freight  delivery  receipts  filed  In 
the  ofiice  of  a  railroad  station  are  not  ad- 
missible in  evidence  on  trial  for  having  In 
possession  intoxicating  liquors  with  the  in- 
tention of  violating  provisions  of  the  prohi- 
bition law,  to  show  deliverj-  to  a  drayman 
who  signed  the  receipts,  without  calling  as 
a  witness  the  person  who  wrote  the  receipts 
befbre  the  person  who  signed  the  same  to 
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teetlfy  to  Uieir  correctness,  aud  the  admls- 
sioa  of  evidence  of  such  receipts  without  a 
proper  foundation  is  a  violation  of  the  Bill 
of  Rights,  S  20,  providing  thnt  in  all  crim- 
inal prosecutions  the  accused  shall  have  the 
right  to  be  confronted  with  the  witnesses 
against  him. 

Cook  V.  State,  6  Okla.  Cr.  477,  120  Pac. 
108& 

(1912)  A  person  accused  of  contempt  com- 
mitted out  of  the  presence  of  the  court  or 
judge,  la  entitled  to  be  confronted  with  the 
witnesses  against  him. 

Nichols  V.  State,  8  Okla.  Cr.  550,  129 
Pac.  873. 

(1914)  The  coDStitutlomil  provision  that, 
"In  all  criminal  prosecutions,  the  accused 
shall  have  the  risht  to  be  confronted  with 
the  witnesses  against  bim"  (Bill  of  Rights, 
S  20),  is  not  Infringed  by  permitting  the  tes- 
timony given  on  the  preliminary  examinatioo 
of  the  defendant  by  a  witness  who  has  since 
died  to  be  read  against  him  upon  the  trial 
of  the  caa& 

Stealer  t.  Stete,  10  Okla.  Cr.  460,  13S 
Pac.  396. 

S  369.  Separation  and  exduion  of  witnessei. 

(1908)  A  witness  who  violates  the  niles 
of  the  court  excluding  witnesses  Is  not  there- 
by incompetent  as  a  witness,  us  such  viola- 
tion only  affetits  his  credibility,  and  subjects 
bim  to  punishment  for  contempt 

Price  T.  United  States  1  Okla.  Cr.  201, 
97  Pac.  1066. 

(1914)  Where  the  court  orders  witnesses 
to  be  sworn  and  excluded  from  the  court 
room  during  the  taking  of  testimony,  and 
when  the  order  of  the  court  is  wilfully  vio- 
lated, it  is  a  matter  within  the  discretion 
of  the  court  to  allow  or  exclude  the  testi- 
mony of  such  witness 

Kilgore  T.  State,  10  Okla.  Cr.  416.  137 
Pac  364. 

(1920)  It  Is  discretionary  with  the  trial 
judge  to  excuse  from  the  operation  of  a  rule 
separating  the  witnesses,  and  to  permit  a 
member  of  the  bar  to  remain  in  the  court 
room  during  the  progress  of  the  trial,  al- 
though such  person's  name  is  Indorsed  on 
the  information  as  a  witness  for  the  state, 
and  he  Is  sworn  as  such  witness. 

Agent  V.  State,  —  Okla.  Cr.  — ,  194 
Pac.  2S3. 

8  370.  Contnllatioa  between  coimsel  and  wi^ 
Battel. 

(1913)  The  refusal  to  permit  d^endant's 
counsel  to  Interview  an  Imprisoned  witness, 
except  in  the  sherifTs  presence,  is  not  ground 
for  reversal  of  a  conviction. 

Robinson  t.  State,  8  Okla.  Cr.  667,  ISO 
Pac.  121. 

1 371.  Taking  oral  tettimony  in  general. 

(1910)  Sesa.  Laws  1905,  art.  7,  S  1.  P- 
326,  gives  to  either  party  to  a  trial  the  right 
to  demand  of  the  court  that  the  court  stenog- 
rapher aball  take  down  in  shorthand  any 


,AW,  XII,  (C).  l20kla.Dig.]  200 

statement  made  by  any  party  of  the  case- 
made  on  appeal  or  proceeding  in  error;  and. 
if  the  court  refuses  to  comply  with  such  de- 
mand, the  matter  may  be  preserved  in  the 
record  by  affidavits  or  by  any  other  com- 
petent evidence,  and  such  refusal  uiwn  the 
part  of  the  trial  court  will  be  ground  for 
reversal,  without  regard  to  the  merits  there- 
ot 

Lamm  t.  State.  4  Okla.  Cr.  641,  111 
Pac.  1002. 

(1011)  Any  party  to  a  cause  has  the 
right  to  demand  that  the  court  stenographer 
shall  be  required  to  take  down  any  mat  tor 
which  may  transpire  at  the  trial,  when  such 
matter,  if  objected  to,  is  such  that  it  may 
properly  be  made  a  pert  of  a  case-made  for 
appeal  or  proceeding  in  error. 

Lnmm  r.  State,  4  Okla.  Cr.  641.  Ill  Pac 
1002. 

(1917)  Under  Rev.  Ijiws  1910,  §  ITSO, 
It  is  the  duty  of  the  trial  court  to  require 
the  court  reporter  to  record  and  transcribe 
all  of  the  proceedings  had  in  the  trial  of 
:i  criminal  case  when  requested  so  to  do  by 
iiny  party  In  interest  or  his  attorn^,  and 
the  failure  of  the  court  so  to  do  is  made 
prejudicial  error  without  r^rd  to  the  m&Ua 
of  the  matter  in  controversy. 

Tudor  V.  State,  14  Ok!a.  Cr.  67,  167 
Pac.  342. 

S  372.   Offer  of  proof. 

(1913)  When  objections  to  a  question  to 
M  witness  are  sustained.  If  it  is  intended  to 
reserve  the  question  as  to  the  competency 
of  the  testimony  for  review,  an  offer  of 
what  the  testimony  would  have  been  must 
be  made. 

Robinson  t.  State,  8  Okla.  Cr.  067.  130 
Puc.  121. 

(1920)  In  order  to  preserve  an  available 
objection  to  the  occlu^n  of  testimony,  a 
proper  question  most  be  asked,  and  when 
objection  thereto  is  sustained,  an  offer  must 
be  made  showing  that  testimony  will  be 
$dven  if  the  witness  is  perOiltted  to  answer. 
This  is  proper,  In  order  to  enable  the  trial 
court  to  determine  whether  the  testimony  is 
(•ompetent,  and  is  necessary  to  present  any 
question  on  appeal. 

Cheeves  v.  State.  —  Okla.  Cr.  — ,  196 
Pac.  726. 

(1921)  For  reasons  holding  ruling  of  trial 
court  correct  on  objections  to  questions 
asked  of  a  witness  on  cross-examination, 
see  body  of  oi^nlon. 

Holmes  v.  State,  —  Okla.  C*.  — ,  196 
Pac.  508. 

S  373.  Presence  of  jury  during  Inquiry  at  to 
adminibility. 

(1910)  When  threats  are  made  admissible 
in  evidence,  the  fact  that  they  were  communi- 
cated to  the  defendant  may  be  testified  to 
by  the  defendant  or  any  other  person  who 
heard  them  so  communicated,  and  It  Is  not 
necessary  for  the  defendant  to  prove  tlut 
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as  a  mutter  of  fact  such  threats  were  act- 
oaUy  made. 

White  V.  State,  4  Okla.  Cr.  143,  111  Pac. 

ma 

(1910)  When  objections  to  a  question  are 
snatatned,  if  it  Is  desired  to  reserve  the 
question  as  to  the  competency  of  the  testt- 
mony  soaght  to  be  Introduced,  for  the  deter- 
minatiou  of  this  court,  the  record  must  con- 
tain some  showing  as  to  what  the  testi- 
mony of  the  witness  would  hare  been  had  he 
been  permitted  to  answer  tbe  question,  other- 
wise the  Criminal  Court  of  Appeals  cun  not 
determine  as  to  whether  the  defendant  has 
been  injured  by  the  ruling  of  the  trial  court. 
Wbite  V.  State.  4  Okla.  Or.  143,  111  Pac. 
1010. 

(19J0)  When  counsel  desire  to  Incor- 
porate In  the  record  what  they  expected  to 
prove  by  a  witness,  if  he  had  been  permit- 
ted to  answer  a  question  to  whieb  objection 
had  been  sustained,  it  is  Imprc^r  for  coun- 
sel to  make  an  oral  statement  in  the  pres- 
ence of  the  Jury  as  to  what  they  expected 
the  testimony  to  be;  they  should  reduce  the 
statement  of  aaeh  testimony  to  writing  and 
hand  it  to  the  trial  Judge,  and,  If  he  is  In 
doubt  as  to  its  admlsglblllty,  the  Jury  should 
be  withdrawn  and  the  court  should  bear 
what  the  actual  testimony  of  the  witness 
would  be,  and  this  should  appenr  in  tbe 
record. 

White  T.  State,  4  Okla.  Cr.  143,  111  Pac. 
lOLO. 

(1910)  Threats  made  by  the  deceased 
against  a  d^mdant  are  not  admissible  in 
evidence  when  there  Is  no  testimony  pre- 
senting the  issue  of  self-defense. 

White  V.  States  4  Okla.  Cr.  148.  Ill  Pac. 
1010. 

S  374.  Effect  of  admiMlMi. 

See  9  241. 
Thomas  v.  State.  18  Okla.  Cr.  4U,  164 
Pac  99K. 

See  S  aOOw 

Hemdon  t.  State.  16  Okla.  Cr.  686,  185 
.    Pac.  701. 

(1008)  It  Is  error  to  charge  that  proof 
of  threats  by  deceased  are  admissible  to 
show  whether  be  was  the  aggressor  or  de- 
fendant was  more  likely  to  be,  and  that 
evidence  of  threats  is  permitted  for  that 
purpose  alone. 

Price  T.  United  States,  1  Okla.  Cr.  291, 
97  Pac.  1056. 

(1909)  Where  previous  contradictory 
statements  are  offered  to  Impeach  a  witness, 
it  is  the  court's  duty  to  instruct  ns  to  their 
purpose. 

Sturgls  V.  State,  2  Okla.  Cr.  362,  102 
Pat.  57. 

(1910)  Upon  tbe  subject  of  motive  or 
Intoit,  other  transactions  tending  to  prove 
its  criminal  existence,  even  though  they  may 
Involve  other  oflTenses,  may  be  given  in  evi- 


dence against  tbe  defendant,  but  such  evi- 
dence must  be  so  limited  and  restricted  as 
to  leave  the  Jury  only  at  liberty  to  use  It 
to  discover  the  motive  or  Intent  actuating 
the  accused  In  the  act  for  which  be  is  on 
trial. 

Smith  V.  State,  3  Okla.  Cr.  629,  108  Pac, 
418. 

(1910)  Where,  In  a  prosecution  for  per- 
jury charged  to  have  been  committed  In  tes- 
tifying in  behulf  of  an  accused  In  the  trial 
of  a  certain  criminal  case,  the  state  proves 
without  objection  that  such  trial  resulted  in 
a  conviction,  it  is  proper  for  the  court  to 
instruct  tbe  Jury  thnt'such  evidence  may  be 
considered  by  tbem  only  as  tending  to  show 
that  the  alleged  perjury  testimony  was  given 
in  a  Judicial  proceeding,  as  alleged,  and  not 
as  tending  to  show  the  fftlslty  of  such  tes- 
timony; but  It  is  not  error  for  the  court  to 
omit  to  give  such  instruction.  If  no  request 
therefor  is  made. 

Gray  v.  State.  4  Okla.  Cr.  292.  Ill  Pac. 
82S. 

(1911)  A  confession  or  admission  of  one 
defendant  upon  a  Joint  criminal  charge  with 
another,  voluntarily  made,  when  properly 
proven.  Is  admissible  In  evidence  as  against 
him  upon  trial,  and  the  prejudice  resulting 
to  the  Joint  d^Tendant  from  such  admlsslmi 
or  confession  Is  an  unavoidable  evil  neces- 
sarily fncUlent  to  their  Joint  trial. 

Ford  V.  State,  S  Okla.  Cr.  240,  114  Pac. 
278. 

(1911)  When  two  persons  are  Jointly  on 
trial,  and  admissions  of  one  of  th«n  are  of- 
fered in  evidence.  It  la  the  duty  of  the  court 
to  limit,  by  proper  admonition  and  instruc- 
tions, the  effect  of  the  admissions,  to  the 
person  making  them. 

Ford  V.  State,  5  Okla.  Cr.  240,  H4  Pnc. 
278. 

(1013)  Where  the  motive  of  a  person  for 
going  to  a  certain  place  or  for  doing  a  cer- 
tain act  is  material,  it  is  permissible  to 
show  the  reasons  for  the  presence  of  such 
(lerson  at  such  place  or  for  committing  the 
act  which  is  the  subject  of  inquiry;  hut, 
where  such  evidence  Is  admitted,  the  Jury 
should  be  clearly  Instructed  by  the  wurt  aw 
to  the  reason  for  which  it  was  received  and 
should  bo  prohibited  by  the  court  from  con- 
sidering it  for  any  other  purpose. 

McKae  V.  State,  8  Okla.  Cr.  4S3,  129 
Pac.  71. 

(1913)  An  Instruction  on  expert  testi- 
mony, that  tbe  information  of  experts  are 
to  be  considered  In  connection  with  all  tbe 
other  evidence  in  the  case,  and  in  determin- 
ing tbe  weight  of  tbe  testimony  of  expert 
witnesses  the  same  general  rules  are  to  be 
applied  lis  ai'ply  to  tbe  testimony  of  other 
witnesses,  was  held  a  proper  statement. 

Miller  V.  State.  9  Okla.  Cr.  2;j5,  181  Pac. 
717. 

(1914)  Where  evidence  Is  offered  tending 
to  prove  that  the  defendant  bad  committed 
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an  offeuse  otlier  tbuD  tbut  tor  wlilch  he  is 
on  trial,  sood  iffactice  requires  that  the 
prosecnting  attorney  should  state  the  pur- 
pose for  which  the  evidence  Is  oflTered.  and 
if  It  is  admissible  for  that  purpose,  the  trial 
court  should  instruct  the  Jury  as  to  the 
imrpose  for  which  they  may  cimslder  it. 
State  V.  RiUe.  11  Okla.  Cr.  237,  144  Pac. 
807; 

(1018)  On  a  trial  uikjii  a  t-hurjie  that  tlie 
defendant  did  not  have  possession  of  intox- 
icating liquor  with  intent  to  violate  provi- 
sions of  the  prohibitory  liquor  law,  where 
evidence  of  the  general  reiMitatlou  of  the 
defendant's  ]Ance  of  business  was  relied  ou 
to  show  the  intent,  it  was  error  for  the 
court  to  refune  to  instruct  the  Jury  uiwn 
the  law  ap|)licable  to  reputation  evidence, 
and  the  purpose  for  which  such  evidence 
was  admitted. 

Bondurant  v.  State.  14  Okla.  Cr.  388.  171 
Pac.  488. 

(1920)  Where  the  trial  court  peniiits  the 
prosecuting  officer,  upon  the  sround  of  sur- 
prise, to  imiieach  a  state's  witness  by  show- 
ing contradictory  testimony  given  at  the 
preliminaty  examination,  the  impeachment 
of  such  witness  should  be  limited  only  to  a 
contradiction  of  the  material  testimony 
given  at  the  trial  which  Is  injurious  to  the 
state,  and  sucli  matters  should  he  C)illf?d 
speciHcally  to  the  attention  of  the  witncHs. 
The  trial  court,  under  wich  eircunist;uK'es. 
should  positively  lustruct  tlif  jury  that  noup 
of  the  contradictory  statcnifnts  may  lie  cim- 
siderod  as  substantive  evidence  of  miilL  Be- 
fore Impeaching  evitlence  of  this  kind  Is 
permitted  to  be  Introduceil,  there  should  he 
a  clear  showing  of  surprise  on  the  part  of 
the  state. 

Broshears  v.  State,  —  Okla.  Cr.  — ,  187 
Pac.  254. 

S375.  Election  between  acts. 

<  1915)  In  a  pro'«ecution  for  statutory 
rape,  where  evidence  is  introduced  of  actF 
of  sexual  Intercourse  between  the  prosecu- 
trix and  the  defendant  other  than  the  one 
charged  In  the  infonnatlon,  for  the  purpose 
of  proving  the  net  charged,  It  is  the  duty  of 
the  court  uiwn  motion  of  the  defendant,  made 
when  the  state  rests  Its  case,  to  require  the 
state  to  elect  uijon  which  one  of  the  several 
acts  It  Intends  to  rely  for  a  conviction. 
Montour  v.  State,  H  Okla.  Cr.  376,  145 
Pac.  811. 

I.191n)  In  a  prosecution  for  statutory- 
rape,  where  evidence  is  Introduced  of  acts 
of  sexual  Intercourse  between  the  prosecu- 
trix and  the  defendant,  other  than  the  one 
charged  In  the  Information,  for  the  puriwse 
of  proving  the  act  charged.  It  is  the  duty  of 
the  court,  upon  motion  of  the  defendant, 
made  wheu  the  state  rests  its  case,  to  re- 
quire the  state  to  elect  upon  which  one  of 
the  several  acts  It  intends  to  rely  for  a 
conviction. 

Petty  V.  State,  11  Okln.  Cr.  W6,  150  Pac. 
91. 


S  376.  Order  of  proof  in  gMienl. 

(1913)  In  a  trial  for  murder,  it  Is  error 
for  the  trial  court  to  hold  that  evid«ice  of 
good  character  Is  not  admissible  until  after 
a  defendant  lias  testified,  or  until  after 
there  was  some  show  of  self-defense. 

Gilbert  v.  State.  8  Okla.  Cr,  543,  129 
Pac.  071. 

(1!>1»)  The  Older  hi  whk-h  evldeace  is 
ndmitted  Is  within  the  tllsoretion  of  the  trial 
court.  Where  the  defendant  is  charged  with 
the  unlawful  possession  of  intoxicating  liq- 
uors, and  certain  exhibits  of  bottles  of  beer 
and  whisky  had  l>eon  found  and  seised  on 
premises  at  a  time  when  noboily  was  in  po!«- 
session  of  said  premises,  it  was  discretions  r>'' 
with  the  trial  court  to  iiermit  such  exhibits 
to  be  introduced,  and  to  permit  the  state  to 
subsequently  connect  tlie  defendant  with  tlie 
iwssesslon  of  the  same. 

High  V.  State,  16  OkU.  Or.  59.  ISO  Pac. 
572. 

(1921)    Where  evidence  admitted  is  vow- 
lietent.  ordinarily  the  order  in  which  it  is 
admitted  will  not  constitute  reversible  error. 
Waller  v.  State.  —  Okla.  Cr.  — ,  190 
Pac.  234. 

i  377.  Admission  of  evidence  dependent  on 
preliminary  proof. 

See  9  376. 

Ilieh  v.  State.  30  Okla.  Cr.  nil,  l.S(|  Vne. 
572. 

(1900)  When  the  lu-usecution  is  seeking 
to  prove  admissions  made  by  a  defendant 
tending  to  show  his  guilt,  it  is  not  re- 
quired that  the  particulars  of  time,  idace, 
HHd  iiersotis  pi'esent  shall  be  given  before 
the  witness  is  permitted  to  testify  to  such 
admissions. 

Drur>-      Territory,  !l  Okla.  39S.  60  Pac. 
101. 

fl904)  Where  evidence  showing  a  itm- 
spiracy  has  been  IntrodiH-ed.  it  is  proper  to 
lirst  iicrmit  evidence  of  the  acts  and  con- 
'luct  of  any  one  or  more  of  those  engaged 
in  tlie  execution  of  the  common  purpose 
on  assurance  that  the  evidence  will  ]ye  made 
competent  by  proof  of  a  later  conspiracy.. 
Wells  V.  Terrltorv.  14  Okla.  436.  78  Pac. 
124. 

(2910)  Where  witnesses  testiHed  to  hav- 
ing diTink  a  drink  known  as  "long  horn." 
nnd  that  the  ll«pior  sold  had  about  the  same 
effect  on  them  as  did  the  drink  "long  boni." 
it  was  not  error  for  the  court  to  refuse  to 
■>erniit  tbe  witnesses  to  testify  that,  in  their 
opinion,  "long  horu"  was  not  an  Intoxicating 
Mquor;  rhefe  lielng  proof  that  "long  horn" 
ind  the  liquor  sold  were  in  fact  the  same. 
Petltti  v.  State.  3  Okla.  Cr.  587,  107 
Pac.  954. 

(1911)  While  it  is  error  for  the  court  to 
illow  statements  of  a  Twrson  not  upon  trial 
to  be  introduced  in  evidence  against  a  de- 
fendant, without  first  requiring  at  least  some 
evidence  showing  that  such  person  was  con- 
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cerned  in  the  commission  of  such  offense, 
yet,  if  it  shoiild  subsequently  Ije  proven  that 
nuch  person  was  concerned  In  the  commission 
of  the  offense  iu  such  manner  as  to  make 
his  declarntlous  competent  ayaiust  the  de- 
fendant, then  the  error  of  the  court  in  ad- 
mitting such  evidence  would  ho  cured,  :md 
would  he  immaterial  and  hannless. 

Tliompsun  v.  State.  6  Olila.  Cr.  TKt,  117 
Pac.  216. 

(Iffll)  Before  the  nets  or  declarations  of 
ii  iierson  not  upon  trial  are  admissible  In 
evidence  iigtiiust  a  defendant,  some  evidence 
sliotdd  be  offered,  sbowlng  that  such  testi- 
mony is  competent 

Thompson  v.  St«te.  B  Okla.  Cr.  60,  117 
Pac.  216. 

(1913)  In  a  prosecution  for  having  pos- 
session of  Intoxicating  liijuors  with  Intent 
to  sell  the  same.  It  was  errar  to  admit  evi- 
dence that  intoxicating  liiiuors  were  deliv- 
ered to  other  persons,  without  a  preliminary 
sbowlns  that  such  persons  were  connected 
with  defendant,  on  the  nnfulfiUed  promise 
of  the  prosecuting  attorney  that  Jie  would 
later  connect  defendant  therewith. 

Tncker  v.  State,  9  Okla.  Cr.  5.V»,  132  Pac. 
689. 

S  378.   Scope  of  evidence  in  chief. 

(191S)  The  state  is  entitleil  ro  prove 
admissions  of  giiiit  or  statements  teiidinjr 
reafionahly  to  connect  the  accused  with  the 
<-rlme  charged  as  a  jmrt  of  its  ciise  in  chief 
and  there  is  no  objection  to  this  lieing  devei- 
oped  on  cross-examination  or  proved  iu  re- 
liutta)  when  the  accused  on  cross-examina- 
tion deuies  the  shitements  or  admissions. 
David  Y.  State.  14  Okla.  Cr.  r>:w.  179 
Pac.  48. 

i  379.    Scope  of  evidence  in  rebattaL 
See  S  378. 

Dnvld  v.  State.  14  Okla.  Cr.  535.  179 
Pac.  48. 

(1914)  "Hebuttal  testlmwiy"  is  properly 
that  tviden**  which  is  given  to  explain,  re- 
pel, counteract,  disprove,  or  destroy  facts 
(liven  in  evidence  by  an  adverse  party. 

Selgler  v.  State,  11  Okla.  Cr.  131,  14.'S 
Pac.  308. 

(1914)  Any  evidence  may  he  given  in  re- 
buttal which  is  in  direct  reply  or  In  con- 
tradiction of  that  produced  by  the  adverse 
fMirty. 

Seigler  V.  State,  11  Okla.  Cr.  m,  145 
Pac.  308. 

(Iftlfl)  Where  the  husband  attempted  to 
crente  the  Impression  that  his  wife  had  com- 
mitted suicide,  it  was  held  that  It  was  proper 
to  admit  in  rebuttal  of  his  statements  the 
evidence  of  a  clieutlst  that  tlie  stomach  and 
InnRs  of  the  wife  contained  no  poison. 

Borah  v.  State,  12  Okla.  Or.  340.  160 
Pac.  27. 

(1918)  In  a  prosecution  for  the  larceny 
of  a  cow.  the  property  of  J.  the  defendant 


testified  that  be  believed  the  cow  taken  by 
him  belonged  to  W,  by  whom  he  was  then 
employed  as  manager  of  her  ranch;  that, 
if  he  took  a  cow  belonging  to  J,  he  did  so 
by  honest  mistake,  in  good  faith,  believing 
at  the  time  that  the  animal  belonged  to  W, 
it  was  held,  any  evidence  tending  to  show 
guilty  knowledge  and  felonious  intent  on 
the  i>art  of  the  defendant  lu  tlie  biking  of 
the  particular  cow.  the  property  of  J,  be- 
came iiertiuent  and  material  in  rebuttal. 
Anthony  v.  State,  15  Okla.  Cr.  320,  176 
Pac.  764. 

(1921)  Where  evidenee  strictly  rebuttal 
has  been  aduiitted  in  chief,  without  objection, 
It  is  discretioimry  with  the  trial  court  to 
permit  further  evidence  along  the  same  line 
to  be  admitted  in  rebuttal. 

Waller  V.  State,  —  Okla  Cr.  — ,  199 
Pac.  22i. 

i  380.   Admission    in    rebntul    of  evidence 
proper  in  chief. 
(1912)    For  evidence  which  might  have 
been  Introduced  in  chief,  but  which  was 
properly  Introduced  in  rebuttal,  see  opinion. 
Hampton  v.  State,  7  Okla.  Cr,  2J»],  123 
Pac.  571. 

(1914)  That  testimony  which  was  clearly 
In  rebuttal  of  a  material  defense  would  have 
been  admissible  In  chief  did  not  render  it 
inadmissible  in  rebuttal. 

Seigler  v.  state.  11  Okla.  Cr.  131.  145 
Pac.  308. 

(1916)  It  is  the  duty  of  counsel  for  the 
state  to  Introduce  the  testimony  available 
to  establish  the  chaise  agahist  the  defend- 
ant at  the  bar  in  the  liearlug  In  cbl^.  The 
court  should  not  permit  a  rehash  of  such 
testimony  under  the  guise  of  rebuttal.  Coun- 
sel for  the  state  have  no  more  right  to  re- 
serve the  prlncliml  testimony  and  introduce 
it  under  the  guise  of  rebnttal,  nor  to  rehash 
testimony  introduced  In  chief  under  the  guise 
of  rebuttal,  than  the  accused  would  have  to 
reintroduce  his  testimony  after  the  state 
has  closed  the  rebuttal.  In  a  strict  sense, 
only  such  testimony  which  goes  to  contra- 
dict or  rebut  something  proved  by  the  de- 
fendant is  entitled  to  he  introduced  In  re- 
buttal. The  (lisci-etirtn  of  the  trial  courts 
nlloweil  by  tlie  law  in  this  Jurisdiction  in 
this  respect  slionld  always  he  exercised  with 
these  rules  of  fairness  iu  view. 

Corliss  v.  Shite.  12  Okla.  Cr.  52C,  159 
Pac.  IMS. 

(1919)  It  is  discretionary  with  the  trial 
court.  In  furtherance  of  justice,  to  permit 
evidence  In  rebuttal  which  would  have  been 
competent  evidence  in  chief. 

Tingley  v.  State.  1«  Okla.  Cr.  639.  184 
Pac.  m). 

(1919)  Under  Rev.  Laws  1910.  §  5890. 
subd.  4,  It  is  not  error  to  admit  evidence  in 
a  trial  for  homicide  in  rebnttal  that  before 
the  homicide  the  defendant  was  seen  fre- 
quently with  a  lewd  woman.  In  view  of  an 
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instruction  limiting  its  effect  to  bis  motive 
in  klUlnf  deceased. 

Tingley  v.  Stnte,  16  Okla.  Cr.  639,  184 
Pac.  B9». 

8  381.  Reopening  case  for  further  evidence. 
S  382.   In  genersL 

(1909)  When  the  prosecution  rests  and 
then  Immediately  requests  tbnt  the  case  be 
reopened  for  the  purpose  of  Introducing  ad- 
ditional testimony,  the  granting  of  tlie  re- 
quest Is  a  matter  wholly  in  the  discretion  of 
the  court,  and  errors  can  not  be  predicated. 
Shires  v.  State.  2  Okla.  Cr.  89,  99  Pac. 

(1909)  Refusal  to  reoiieu  a  case  and  ad- 
mit evidence  of  the  good  character  of  ac- 
cused, was  held  under  the  circumstances  to 
be  an  abuse  of  judicial  discretion  affecting 
defendant's  snbstantiai  righta 

Dickinson  v.  State,  3  Okla.  Cr.  151,  104 
Pac.  923. 

(1919)  Where  state  dismissed  a  prosecu- 
tion for  murder  against  a  co-defendant  and 
so  qnalifled  her  us  a  witness  in  beltalf  of 
her  co^efendant,  on.  a  separate  trial,  and 
where  state's  objection  to  defendant's  cross- 
examination  of  former  co-defeiulant  a's  to 
details  of  crime  was  sustained,  defendant's 
counsel  should  have  renewed  request  to  use 
former  co-defendant  as  a  witness  In  behalf 
of  defendant;  it  then  being  discretionary 
with  trial  court  to  permit  defendant  to  re- 
open case  for  that  purpose. 

Dix  T.  State,  15  Okla.  Cr.  659,  179  Pac. 
624. 

(1920)  It  is  within  the  discretion  of  the 
trial  court  to  reopen  the  case  for  the  pur- 
pose of  admitting  rebuttal  evidence,  and  un- 
less a  clear  abuse  of  discretion  is  shown  no 
question  Is  presented  for  review  on  appeal. 

Felice  V.  State,  —  Okla.  Cr.  — ,  194  Pac. 
251. 

(383.   After  close  of  evidence. 

(1901)  It  is  within  the  discretion  of  the 
trial  court  to  reopen  a  cause  after  the  argu- 
ment has  commenced,  aud  permit  the  prose- 
cution to  Introduce  additional  evidence;  and, 
unless  there  has  been  a  clear  nhuse  of  such 
discretion  to  the  manifest  prejudice  of  the 
defendant,  the  appellate  court  wlU  not  In- 
terfere. 

Harvey  t.  Territory,  11  Okla.  156,  65 
Pac.  ft37. 

It  Is  not  error  to  open  the  case,  after  the 
prosecution  and  defendant  have  rested,  and 
permit  prosecuting  officer  to  further  cross- 
examine  some  of  the  witnesses,  unless  it  is 
affirmatively  shown  that  defendant  was  prej- 
udiced thereby. 

(1904)  Cochnm  v.  Ignited  States,  14 
Okla.  108,  76  P.-tc.  672,  affirmed  (1906) 
147  Fed.  206. 

(1014)  The  Introduction  of  testimony  out 
of  its  order  rests  In  the  discretion  of  the 
trial  court,  and  It  may  admit  on  rebuttal 
testimony  wbich  is  property  a  part  of  the 


state's  case  in  clilef,  but  where  the  county 
attorney  knew,  before  tlio  trial  commence 
that  a  co-defendant  would  be  called  as  a 
witness  for  the  state,  but  IntoitionaUy  failed 
to  Indorse  his  name  on  the  infonuatton,  and 
held  this  witness  back  until  after  the  de- 
fense rested,  it  was  an  abuse  of  discretion 
to  permit  the  name  of  this  witness  to  be 
indorsed  on  the  information,  aud  to  admit  on 
rebuttal  bis  testimony  to  facts  belonging  to 
the  case  In  chief. 

Wood  V.  Stote.  11  Okla.  Cr.  176,  144 
Pac.  391. 

S  384.  — ■  After  demnmr  to  erideiice  w  mo- 
tion to  diimiw  or  direct  verdict. 

(1911)  Upon  the  closing  of  testimony  on 
behalf  of  the  state,  and  an  announcemoit  of 
rest  by  the  state,  and  also  by  the  defendant, 
for  the  purpose  of  lnterpoi>ing  a  motion  or 
demurrer,  it  Is  an  abuse  of  discretion  for 
the  trial  court  to  refuse  to  allow  the  de- 
fendant to  withdraw  his  announcement  and 
offer  testimony  in  his  t>ehalf. 

Frisby  v.  State.  5  Okla.  Cr.  660,  115 
Pac.  472. 

(D)    OBJECTIONS  TO  EVIDENCE,  MO- 
TIONS  TO  STRIKE  OUT.  AND 
EXCEPTIONS. 

i  385.  Right  to  object 

S386.   Estoppel  or  wraiver. 

(1811)  A  defendant  does  not  waive  his 
right  to  urge  exceptions  on  the  admlsaibUlty 
of  evidence  by  cross-examina  tton  of  a  wit- 
ness on  the  matter  objected  to. 

OfflU  V.  State,  6  Okla.  Cr.  48,  113  Pac. 
654. 

(1013)  Where  accused,  on  cross-exam- 
ination of  a  state's  witness,  asked  his  opin- 
ion as  to  her  reputation  In  the  community 
with  reference  to  the  questions  Involved  in 
the  issue,  to  which  the  state  objected  be- 
cause no  proper  foundation  had  be^  laid 
and  because  It  was  not  proper  cross-exam- 
ination ;  and  counsel  admitted  that  It  was  ont 
of  order,  but  desired  permission  to  prove 
it  then  to  save  time;  to  which  the  prosecuting 
attorney  replied  tliat  the  evidence  was  not 
admissible  ontil  accused  had  teatlfled  or  un- 
til there  was  some  showing  of  self-defense: 
it  WHS  held  that  such  stetement  constituted 
a  withdrawul  of  his  objection  that  the  evi- 
dence wus  not  proper  cross-examination  and 
limited  the  objection  to  the  special  ground 

Gilbert  v.  State,  8  Okla.  Cr.  513.  128 
Pac  1100. 

(1917)  Where  defendant  demanded  a  sev- 
erance and  was  separately  tried,  the  ivoduc- 
tlon  of  an  alleged  forged  deed  by  one  of  his 
codefendants  not  upon  trial  was  not  in  vio* 
latlon  of  the  constitutional  privilege  (Const, 
art.  2.  I  21)  of  the  def«idant  on  trial  not 
to  be  compelled  to  give  evidence  tending  to 
Incriminate  him.  the  privilege  of  noncompul- 
sion  being  a  personal  one. 

Montgomery  v.  State,  13  Okla.  Cr.  652, 
106  Pac.  446. 
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1 387.  Time  for  objedioa. 

(1900)  The  objection  that  incompetent 
and  immaterial  evidence  was  permitted  to 
go  to  the  Jury  must  be  made  at  tbe  time 
sucb  evidence  was  offered. 

Drury  v.  Territory.  9  Okln.  308,  60  Pac. 
101. 

(1000)  When  imiunterial  and  Incompetent 
evidence  Is  offered  and  permitted  to  go  to 
Jury.  It  must  be  objected  to  or  motion  made 
to  strike  it  out  at  tbe  time  the  evidence  is 
offered,  or  the  objection  will  be  waived. 
Dmry  v.  TerrUoiy,  0  Okla:  308,  60  Pac. 
101. 

i  388.   Snffieteney  and  weape  ol  objeetiMi. 

(ISOO)  Wbere  objection  is  made  to  tbe 
Introduction  of  evidence  on  some  particular 
ground,  which  ground  Is  not  sultlciettt,  tbe 
court  will  not  treat  such  objection  as  gen- 
eral, and  refuse  to  let  tbe  evidence  be  given 
in  to  the  jury  on  some  other  ground  not 
seated  In  tbe  objection  so  made. 

Drury  v.  Territory,  0  Okla.  808,  60  Pa& 
101. 

(1906)  Tbe  general  objection  that  evi- 
dence ift  incompetent.  Immateriiil,  and  irrel- 
evant is  sufficient  where  the  reason  for  the 
objection  is  clearly  diwemible,  but  not  other- 
wise. Judgment  (1905)  10  Okla.  127,  83 
Pnc.  712.  reversed. 

Sparks  v.  Territory  of  Oklahoma,  146 
Fed.  371. 

(1917)  The  court  should  overrule  an  ob- 
jection to  a  question  when  tbe  ground  of 
objection  is  not  specific,  or  wbere,  it  Is  so 
general  as  not  to  point  out  the  particular 
defect  relied  upon. 

Greer  t.  United  States,  S40  Ped.  320. 

(1918)  Objections  to  the  sufficiency  of 
an  indictment  or  information  ahonld  be  taken 
\if  a  demurrer  thereto,  as  provided  by  our 
Code  of  Criminal  Procedure,  Rev.  Laws  1010. 
S  5791.  Our  Code  further  provides  that 
"When  tbe  objections  mentioned  in  $  5791 
appear  upon  tbe  face  of  the  indictment  or 
Infommtlon,  they  can  only  be  taken  by  de- 
mnrrer,  except  that  the  objection  to  the 
jurisdiction  of  tbe  court  over  the  subject 
of  the  indictment  or  Information,  or  that  the 
facts  stated  do  not  oonstitutp  a  public  of- 
fwise,  may  be  tnkeu  at  the  trial,  under  the 
plea  of  not  guilty,  and  In  arrest  of  judg- 
ment.'* Rev.  Ijiws  1910,  §  5799.  T'nder  this 
provision  if  It  appears  that  the  facts  stated 
do  not  constitute  a  public  offense,  an  ob- 
jection to  the  introduction  of  evidence  on 
that  ground  Is  sufllclent  to  rni.'^  the  ques- 
tion. 

Roehnck  v.  State.  14  Okla.  Cr.  241.  170 
Pac.  277. 

i  389.  Motion  to  strike  cot. 

(1^)  Where  the  response  of  a  witness 
to  a  question  Is  evasive,  or  be  states  that 
be  does  not  recollect  the  facts  Inquired  about, 
a  motion  to  strike  out  would  be  proper  and 
should  be  sustained;  but  where  the  qnestlon 


Is  material,  relevant  and  competent,  and  no 
objection  Is  Interposed,  and  the  witness  an- 
swers properly,  a  motion  to  strike  out  should 
not  he  sustained. 

Redman  v.  Territory.  2  Okla.  360,  37 
Pac.  826. 

(1918)  Where  evidence  Is  competent  and 
material  to  tbe  Issues  involved  In  the  trial, 
it  Is  not  error  to  overrule  a  motion  to  strike 
the  same  from  tbe  conslderatiou  of  the  Jury 
on  the  ground  that  such  evidence  is  preju- 
dicial and  damaging  to  the  defendant, 

Johnson  v.  State.  15  Okla.  Cr.  207,  176 
Pac.  256. 

(1921)  Where  a  written  dying  dec-lnratlon 
contains  matter  that  Is  admissible  lA  evi- 
dence and  also  matter  that  is  objectionable, 
It  is  not  error  to  oven-ule  a  motion  to  ex- 
clude such  entire  declaration. 

Wratlslaw  t.  Stete,  —  Okla.  Cr.  — ,  104 
Pac.  273. 


(E)  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

S  390.   Control  hj  court  in  generaL 

(1910)  After  tbe  jury  has  been  impan- 
eled, and  before  tbe  witnesses  have  testi- 
tled  in  the  case,  tbe  county  attorney  has  tbe 
right  to  make  an  opening  statement  of  the 
facts  to  the  Jury  so  as  to  enable  them  to 
understand  the  ifsues  presented  and  see  the 
relation  of  the  facts  to  each  other  as  they 
are  introduced  in  evidence,  and  this  opening 
statement  Is  made  subject  to  the  control  of 
the  trial  judge. 

Boutcher  v.  State,  4  Okla.  Cr.  576,  111 
Poc.  1006. 

(1911)  By  both  constitutional  and  statu- 
tory provisions,  nud  as  a  matter  of  common 
Justice,  counsel  for  the  defense  in  criminal 
cases  have  the  right  to  be  heard  in  the 
trial  court  upon  the  gueftions  of  law.  as 
well  as  upon  questions  of  fact;  and  it  is 
error  for  the  trial  court  to  refuse  to  permit 
counsel  for  a  defendant  to  bave  a  reason- 
able opportunity  to  be  heard  upon  tbe  in- 
structions to  be  given  to  the  jury,  before 
such  Instmctions  are  read  to  the  jury. 

Thompson  r.  State,  6  Okla.  Cr.  SO,  117 
Pac.  216. 

(1011)  Where  the  reconl  discloses  the  f&ct 
that  tbe  counsel  for  a  defendant  In  a  crim- 
inal case  has  requested  permission  to  be 
beard  upon  the  biw  of  the  case  before  the 
charge  of  tbe  court  is  read  to  tbe  Jury,  and 
this  request  bus  been  refused  by  the  trial 
court,  It  will  then  become  the  duty  of  tbe 
Criminal  Court  of  Appeals  to  carefully  scni- 
tlnlze  the  instructions  given  for  errors  both 
of  omission  and  commission,  and.  if  any  such 
errors  appear  which,  in  the  light  of  the 
entire  record,  may  have  operated  to  the 
injury  of  the  appellant,  the  judgment  of  thi 
lower  court  will  be  set  aside  and  a  new 
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trial  granted,  whether  such  error  was  ex- 
cepted to  or  not. 

Thompson  v.  State,  6  Okla.  Cr.  50,  117 
rac.  216. 

(1012)  The  argument  of  counsel  Is  »s 
much  a  piirt  of  the  trhil  as  the  taking  of 
testimony,  ami  It  is  the  duty  of  the  trial 
Judge  to  be  present  and  see  that  counsel  do 
not  tnivel  outside  the  re<'ord.  or  transcend 
the  limits  of  Jcgitimate  argument,  and  that 
there  is  no  misconduct  on  the  jiart  of  tlie 
Jurors. 

Wright  V.  State,  7  Okla.  Cr.  280,  123 
Pnc.  -434. 

(1912)    The  statutes  require  Instructions 
to  be  settled  before  they  are  read  to  tlie 
Jury;  and  counsel  must  have  oi)portunlty 
to  offer  suggestions  with  reference  thereto. 
Fowler  v.  State,  8  Okla.  Cr.  130,  12« 
Pac.  831. 

(1914)  The  constant  presentation  and  dis- 
cussion of  questions  of  law  which  hare  no 
application  to  a  case,  the  making  of  dilatory 
pleas,  and  objecting  and  excepting  to  every- 
thing done  In  the  trial  of  a  cause,  without 
reference  to  the  substantial  merits  of  the 
case,  Is  u  practice  which  should  not  be  en- 
couraged or  tolerated  by  the  courts. 

Price  T.  State,  10  Oklii,  Cr.  427,  137  Pac. 
736. 

i  391.   Rights  and  dntioB  of  prosecntUig  attor- 
ney. 

(1907)  It  Is  no  less  the  prosecuting  at- 
torney's duty  to  see  that  accused  has  a  fair 
trial  than  the  presiding  Judge's. 

Jamison  v.  United  States,  7  Ind.  Ter. 
661,  104  S.  W.  872. 

(1910)  After  the  Jury  lias  been  Impjin- 
eled,  and  before  the  witnesses  have  testiHod 
in  the  oiise.  the  county  attorney  lias  tlie 
right  to  make  an  opening  stateineiit  of  tlie 
facts  to  the  Jury  so  as  to  enable  them  to 
understand  the  Issues  presented  and  fee  the 
relation  of  the  facts  to  each  other  as  they 
are  introduced  in  evldpnce.  and  this  open- 
ing statement  is  made  subject  to  the  control 
of  the  trial  Judge. 

Routcher  v.  State,  4  Okla.  Cr.  570,  111 
Pac.  1006. 

(1912)  It  is  Just  as  important  to  the  pub- 
lie  for  the  prosecuting  attorney,  be  he  a 
si>eclal  prosecutor  or  the  otliclal  regularly 
fleeted,  to  see  tliat  a  person  ou  trial  for  a 
crime  has  a  fair  and  impartial  trial  as  It  Is 
to  perform  any  other  duty  incumbent  ujion 
him  bv  reason  of  his  position. 

Wright  v.  State,  7  Okln.  Cr.  280,  123 
Pac.  434. 

(1912)  Trial  courts  and  proscrutlng  at- 
torneys In  this  state  niust  conduct  tlic  trial 
of  criminal  cases  In  a  fair  and  impartial 
manner  and  according  to  the  rules  of  law; 
and  in  the  interest  of  the  law-abiding  public, 
this  court  has  useil  every  reasonable  means 
to  uphold  Judgments  of  conviction  wiicn  in 
good  conscience  it  could  do  so;  but  the  aver- 


sion of  the  Criminal  Court  of  Appeals  to 
reversing  Judgments  of  conviction  must  not 
be  understood  by  the  trial  courts  and  prose- 
cuting attorneys  as  a  license  to  disregard 
the  rights  of  persons  on  trial  accused  of 
crime;  and  It  is  no  compliment  to  a  trial 
court  or  prosecutln^F  attorney  to  have  the 
doctrine  of  Immless  error  Invoked  by  this 
court.  In  order  to  prevent  a  miscarriage  uf 
Justice,  nud  excuse  some  error  growing  out 
of  their  miscondui*t  or  failure  to  fidlow  the 
law. 

Watson  v.  State.  7  Okln.  Cr.  300.  124 
Pac.  1101. 

(1912)  The  county  attorney  Is  a  quasi 
Judicial  officer,  and  represents  the  state  In 
all  criminal  prosecutions;  and  the  state  iit 
the  hands  of  the  law  demands  no  victims; 
it  seeks  Justice  only;  and  It  Is  as  much  the 
duty  of  the  prosecuting  attorney  to  see  that 
no  Innocent  man  suffci's  as  it  Is  to  see  that 
no  guilty  jierson  escapes;  and  he  should 
act  iniiwirtinlly,  anil  should  present  the  state's 
case  fairly  and  vigorously,  but  sliould  not 
press  uiwn  the  Jury  any  deiluctlons  from 
the  evidence  that  an>  not  reasonably  legiti- 
mate; and  when  in  his  zeal,  he  i>ermlta  him- 
self to  appeal  to  the  prejudice  or  passion 
of  the  Jury,  he  is  no  longer  an  Impartial 
officer,  but  is  a  heated  imrtlsun. 

Watson  V.  State,  7  Okla.  Cr.  1500. 124  Pac. 
1101. 

(1912)  Where  sijeclal  counsel  assist  a 
prosecuting  attorney  in  the  trial  of  a  criminal 
case,  such  counsel  represents  the  county  at- 
torney and  is  governed  by  the  same  rules 
of  propriety;  and  however  strong  the  prose- 
cuting attorney's  belief  may  lie  of  the  pris- 
oner's guilt,  he  must  remember  that,  though 
unfair  trials  may  faapi)eu  to  result  In  doinfr 
Justice  In  particular  cases,  yet  justice  so 
obtained  Is  dangerous  to  the  whole  commu- 
nity ;  and  It  matters  not  bow  guilty  a  per- 
son on  trial  charged  with  crime  may  be.  he 
Is  entitled  to  a  fair  and  impartial  trial,  and 
a  judgment  of  conviction  for  murder,  and. 
the  imposition  of  a  life  sentence,  would  be 
as  great  a  wn»ng  to  society  If  unfairly  se- 
cured, although  the  accused  might  be  guilty, 
as  It  would  for  such  ]ierson  to  go  nnwbiiH>ed 
of  Justice. 

Watson  v.  State.  7  Okla.  Cr.  390.  124 
Pac.  1101. 

(1914)  While  a  witness  for  the  govern- 
ment was  testifying  In  chief,  the  nsststant 
district  attorney  said.  In  the  presence  of 
the  Jury.  "1  would  like  to  have  this  wit- 
ness remanded  to  the  custody  of  the  mar- 
shal." Held  that  it  did  not  amount  to  re- 
versible error. 

Rogers  v.  I'uited  States.  214  Fe<l.  981. 

(1916)  The  state  Is  as  much  Interested 
In  the  vindication  and  acquittal  of  the  in- 
nocent as  it  Is  in  the  conviction  of  the 
guilty ;  and  nothing  must  be  relied  uiton,  or 
resorted  to,  to  obtain  a  conviction,  exc^ 
the  law  and  the  evidence,  and  the  reason- 
able deductions  therefrom ;  but  where  the 
things  complalnetl  of  as  improper  do  not 
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appear  In  the  retwnl,  :iml  If  tliey  nctuiilly 
oecnrred  could  not  have  pt-cjudiced  tlie  de- 
fendant, la  view  of  bU  own  adniissious,  ttae 
Judgment  will  not  be  disturbed  on  appeal. 
Borah  V.  State,  12  Okln.  Cr.  i>40,  160 
Pac.  27. 

( 1!>1S)  A  prostxrntluK  attorney  should 
conAiie  his  iirKument  before  the  Jury  to  d 
fulr  dlscusslou  of  the  Inttues  In  the  case, 
and  linproiier  rpuinrku.  objected  to  at  the 
time,  will  he  considered  tind  construeil  In 
referen<*e  to  the  evidence. 

ChiUls  V.  State,  15  Okla.  Cr.  57,  175 
I'uc.  oO. 

S  392.  Scope  and  effect  of  opening  statement. 
S  393.   For  prosecotion. 

(lIHJil)  It  is  not  error  for  the  county  nt- 
torucy  in  his  openhitf  Mtateuieiit  to  tlie  jury 
to  rend  the  Inforniiitlon  and  the  attidiivlt 
upon  which  It  is  bnsed. 

SturfiiM  V.  Stute,  2  Okla.  Cr.  362,  102 
Pnc.  57. 

(1017)  Where  In  a  prosecution  for  carry- 
Ins  oil  the  liquor  business  without  paylnc; 
the  8|)ochtl  tax  retinlred  by  law.  the  prose- 
«-ntlnp  attorney  iisked  n  witness  whether 
defendant  In  nefcotistint:  the  sale  of  an  in- 
terest in  the  business  said  anything  about 
I>rotits  uiiide  fiwu  au  iniinornl  resort  car- 
ried on  in  counection  with  tlic  lienor  busi- 
nebs,  which  wns  ansn^'evcil  in  the  JitRmintive, 
nud  on  objection  the  question  w;is  refnnned 
w>  iis  tu  obvinte  the  objoctfon.  It  was  held 
there  wns  no  such  misconduct  as  would 
vitiate  the  verdict. 

Foley  V,  United  States,  241  Fed.  587. 

3  394.   Presentation  of  evidence. 

S  395.   For  prosecution. 

(1JHH)  The  jirosecutinf,'  iittnriiey  slicuihl 
not  hi  his  ar}£unient  i)ttem))t  io  prosecute  a 
ventict  ou  anything  else  than  the  evidence 
.*ind  the  couclusions  feKitliuateI>'  deiincllile 
from  thp  law  appltcnble  to  the  sauip. 

Bnidburn  v.  ITuIted  States.  3  Ind.  Ter. 
im,  ft4  S.  W.  5.m 

(1IH7)  I'ufair  argument  on  tlie  part  of 
the  j)ro8ecuting  attorney,  and  the  asking  of 
qnestions  on  cross-examination  calculated  to 
l>rejudice  the  defendant,  should  not  be  in- 
dulged in,  since  fairness  In  the  cnnfluft  of 
:i  criminal  trinl  is  absolutely  essential  to 
the  pm]ier  administration  of  Justice. 

Sights  V.  State.  13  Okla.  Cr.  «27,  160 
Pac.  45S. 

(liK20)  It  Is  inexcusable  ndsconduct  for 
n  prosecuting  attorney  to  demnnd  of  the 
defendant  in  the  presem-e  of  the  Jury  the 
prodnctlon  of  a  letter  In  the  possession  of 
tlie  defendant. 

Green  v.  TJuited  States.  260  Fe«l.  77tt. 

I  396.  For  dofenie. 

(1911)  A  trial  court  has  no  right  to  iwr- 
mit  coonscl  for  the  state  to  mutilate  ex- 
hibits of  a  defendant,  introdnced  in  bis 


l>ehalf.  by  uiiikiug  ex))eriuients  ou  them,  or 
otherwise. 

Gibbous  V.  State.  5  Okla.  Cr.  212,  115 
Pac.  120. 

i  397.   Scope  and  effect  of  summing  vp. 
I  398.   For  prosecution. 

(1914)    Act  of  the  prosecuting  attorney 
In  examining  witnesses  on  matters  outside 
the  issues,  were  held  ground  for  reversal. 
Baldwin  V.  State,  11  Okla.  Cr.  228,  144 
Pac.  034. 

S  399.   Limiting  scope  or  time  of  argument 

( 11KI2)  I.Iuiiting  time  for  argument  to 
twenty  minutes  Is  not  error;  the  facta  be- 
ing simple  and  uncontradicted,  and  the  time 
nllowed  not  having  been  Musumed. 

Wright  V.  United  States,  4  lud.  Ter. 
110,  00  S.  W.  819. 

mm)  Limitation  of  the  time  of  argu- 
ment of  counsel  for  accused  to  thlrty-flve 
minutes  in  a  prosecution  for  larceny,  was 
held  not  to  be  an  abuse  of  the  court's  dis- 
cretion. 

Ilendrlx  v.  United  Stittes,  2  Okla.  Cr. 
240,  101  Pac.  12,'). 

i  ¥tO.   Sutements  as  to  fads,  commoits  and 

arguments. 
§401.   -In  generd. 

(1S!»7)  In  a  prosct-ntion  for  murder,  re- 
marks of  the  district  attorney  En  his  closing 
ancunient,  ns  follows;  "Hy  your  verdict  at 
this  term  of  rhe  court  .vou  have  said  that 
the  slanderer  must  keep  a  civil  tongue  in 
bis  mouth,  iind  hero,  in  the  Indian  Terri- 
tory, men's  property  Is  nafe  from  the 
clutches  of  tlie  thief,  and  a  woman's  reputa- 
tion is  s-'ife  from  the  ixilsoti  of  the  slanderer" 
— while  inii>roi)er  were  not  prejudicial. 

Wntklns  v.  T'nlteil  States,  1  Ind.  Ter. 
304,  41  S.  W.  1<M4. 

(1006)    It  was  not  error  for  the  district 
attorney,  in  addree^ng  the  Jury,  to  state 
that  defendant  should  be  severely  punlsbed. 
Kllis  V.  United  States,  6  Ind.  Ter.  291, 
07  S.  W.  1013. 

{11K)9)  A  prosecuting  attorney  must  con- 
tlue  his  nrgument  to  the  fair  discussion  of 
the  issues  in  the  case,  and  the  legitimate 
argument  on  the  imrt  of  the  defense. 

Cox  V.  Territory,  2  Okla.  Cr.  668,  104 
Pac.  378. 

(lOlli)  In  the  examination  or  cross- 
examination  of  witnesses,  it  is  highly  Im- 
proper for  attorneys  to  ask  questions  which 
suggest  unfair  inferences,  either  on  one  side 
or  the  other,  and  such  conduct  should  not 
l>o  pennlttetl  by  the  trial  court. 

Rogers  v.  State.  8  Okln.  Cr.  226,  127 
Pac.  365. 

{402.   Stating  or  reading  proceedings  in 

prosecntion. 

( 1914)  Where  the  evidence  Introduced 
ou  behalf  of  the  state  makes  out  a  clear 
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CflBe,  a  demurrer  interposed  to  the  evidence 
should  he  stricken  ae  frivoloos. 

Collins  T.  State,  11  OlcU.  Or.  196,  144 
Pac  806. 

(1917)  It  Is  error  for  the  trial  court  to 
allow  counsel  for  the  prosecution  to  rend 
defendant's  affidavit  for  a  change  of  venue, 
and  to  comment  apon  the  same  In  address- 
ing the  Jury. 

Holcorob  V.  SUte,  16  Okla.  Cr.  I,  106 
Pac.  7B5. 

(1917)  Where,  in  a  criminal  case,  the 
renoe  has  been  cbnngcd,  such  fact  is  not  a 
proper  or  leKitlmate  subject  of  discussion 
by  counsel  for  the  prosecution  in  his  argu- 
ment fo  the  Jury. 

Holcomb  V.  State,  10  Okln.  Vr.  1.  16C 
Pac.  755. 

S  403.   Argoiag  or  reading  law  to  jnrj. 

(1007)  It  is  not  the  province  of  a  prose- 
cuting attorney  to  Instruct  the  Jury  as  to 
the  law. 

Jamison  v.  United  States,  7  Ind.  Ter. 
601,  104  S.  W.  872. 

9  404.   Hatters  not  within  Imom. 

(1005)  In  a  prosecution  for  larceny  of  a 
calf,  it  was  prejudicial  error  for  the  prose- 
cuting attorney  to  argue  to  the  Jury  thnt 
defendant  should  have  brought  n  civil  action 
against  the  prosecuting  witness  to  have  re- 
covered the  calf  in  controversy,  where  he 
made  no  claim  of  ownership. 

Cktmpitt  V.  United  States,  6  Ind.  Ter.  f»2, 
89  S.  W.  666. 

S  405.   Matters  not  mstained  by  evidenee. 

(1901)  Where,  on  a  trial  for  murder,  de- 
fendant, on  cross-exiimlnation.  testified  thnt 
he  had  been  arrested,  charged  with  stenllne 
cattle,  and  acquitted,  and  bad  had  a  flgbt 
with  deputy  marsbnls:  and,  in  his  closing 
argument,  counsel  for  the  government  said. 
"That  rooster  (pointing  to  defendant)  ha;: 
been  stealing  cattle  and  Aghtlng  deputy  mar- 
shals until  be  has  become  a  desperate  dare- 
devil, and  he  did  not  care  what  be  did" : 
and  oonnsel  for  defendant  objected,,  ancl 
moved  to  «c1ade  the  statement,  and  the 
court  merely  dlrecteil  counsel  to  "remain  In 
the  record";  held  that  the  motion  should 
have  tieen  granted,  since  there  was  no  evi- 
dence that  defendant  had  stolen  cattle  or 
that  he  was  a  daredevil,  and  evidence  of 
arrests  for  other  offenses  was  admissible 
only  for  the  purpose  of  impenchment. 

Bradburn  v.  United  States.  3  Ind.  Ter. 
604,  64  S.  W.  550. 

(1909)  The  trial  court  shoold  confine 
counsel  to  the  facts  of  the  case,  and  if  coun- 
sel persistently  goes  outside  of  -the  record 
In  argument  or  statemmt  to  the  Jury,  the 
court  should  piinlsb  blm,  and  If  he  should 
obtain  a  verdict  by  such  means,  the  court 
should  set  the  vordlct  aside. 

Bllton  V.  Territory,  1  OWa,  Cv,  666,  99 
Pac.  168. 


(1910)    In  argument  to  the  jury,  the  proae- 
cutlng  attorney  may  express  bis  opinion  as 
to  the  defendant's  guilt,  It  being  merely  an 
opinion  upon  the  weight  of  the  evidence. 
Thacber  v.  State,  3  Okla.  Cr.  485,  106 
Pac.  986. 

(1910)  A  iJrosecutlug  attorney  has  the 
right,  In  his  argument  before  the  Jury,  to 
discuss  all  the  facts  bearing  upon  the  Issue 
within  the  scope  of  the  evidence. 

Thncker  v.  State,  3  Okla.  Cr.  4S0,  106 
Pac.  966. 

S  406.   Comments  on   evidoiee   or  wit* 

Besses. 

(IIKQI  Where,  on  a  trial  for  murder,  it 
nppearcd  that  the  private  parta  of  deceased, 
a  female,  were  torn  when  she  was  found,  it 
was  not  improper  for  the  prosecution.  In 
referring  tn  It.  to  suggest  thnt  rar>e  may 
have  been  the  motive  for  the  killing. 

BInyon  v.  T'nitetl  States,  4  Ind.  Ter. 
642,  76  S.  W.  265. 

(19(©)  Where  counsel  for  the  territory 
in  a  criminal  trial  gives  Inarticulate  utter- 
ances expressive  of  contempt  for  an  answer 
made  by  the  witness  as  a  "snurt  nleck." 
and  refers  to  the  documents  offered  In  evi- 
dence as  having  been  prepared  by  a  "shyster** 
or  "Jack-leg,"  such  conduct  deserves  the  re- 
buke of  the  court,  but  does  not  constitute 
reversible  error. 

Harmon  v.  Territory.  15  Okla.  147,  79 
Pac.  765. 

(in07)  In  a  criminal  prosecution,  the 
prosecuting  attorney  may  comment  on  the 
facts  and  circumstances  shown  by  the  evi- 
dence. 

Isaac  V.  I'nlted  States,  7  Ind.  Ter.  19G, 
104  S.  W.  5S8. 

(ir>07)  Uniler  1ml.  Ter.  Ann.  Stat  5899, 
51974.  dis(]ualifying  a  husband  or  wife  to 
testify  for  or  against  each  other,  or  con- 
cerning any  communication  made  between 
them  during  the  marriage,  etc..  It  is  pre- 
judicial error  for  the  prosecuting  attorney 
In  his  argument  to  refer  to  accused's  wife's 
failure  to  testify,  and  to  state  that  she  wna 
a  competent  witness  unless  the  prosecution 
objected;  the  court  having  failed  to  direct 
the  withdrawal  of  the  remarks,  or  to  In- 
struct that  the  wife  was  wholly  incompetent 
to  testify. 

Jamison  v.  United  States,  7  Ind.  Ter.  661, 

104  S.  W.  872. 

(1012)  Wliere  a  witnes-s  in  a  case  has 
been  convicted  of  bootlegging.  It  is  right  and 
proper  for  the  county  attorney  in  his  argu- 
ment to  i-omment  upon  this  as  affectli^  the 
credibility  of  such  witness. 

Anderson  v.  State,  7  Okla.  Cr.  491,  124 
Pac.  86. 

(1912)  The  county  attorney  should  not 
press  any  deductions  from  the  evidence  that 
are  not  reasonably-  legitimate. 

Watson  V.  State,  7  Okla.  Cr.  090.  124 
Pac  1101. 
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(1912)  For  remarks  made  by  tbe  prose- 
CQtlng  attorney  In  bis  closing  speecb,  wblch 
were  Justified  and  sustained  by  tbe  record, 
see  opinion. 

Ostendorf  t.  State,  S  Okla.  Cr.  360,  128 
Pac.  143. 

(1913)  The  prosecuting  attorney  has  tbe 
rigbt  in  hlB  argument  before  tbe  Jury  to 
discuss  all  tbe  fiacts  bearing  upon  the  Issue 
wiQilo  the  scope  of  tbe  evidence. 

Morgan  r.  State,  9  Obla.  Cr.  22,  130  Pac. 
522. 

(1913)  The  prosecuting  attorney  has  the 
right  and  privilege  in  his  argument  to  the 
Jury  to  refer  to  the  evidence  and  his  deduc- 
tion therefrom,  and  urge  upon  the  jur>'  the 
truth  or  falsity  of  any  testimony  given  in 
the  case. 

Bouie  V.  State,  »  Okla.  Cr.  345,  131  Puc. 
953. 

(1918)  The  county  attorney  in  argument 
miiy  draw  all  proper  inferences  which  are 
deducible  froju  the  reicvnnt  and  competent 
evideuoe  admitted. 

Pnither  v.  State,  14  Okla.  Cr.  327.  170 
I»ac.  1176. 

(1918)  In  a  pTOsccution  for  unlawfully 
convpylng  Intoxicittlug  liquor,  It  Is  prejudi- 
cial error  to  allow  the  prosecuting  attorney 
to  tell  the  Jury  that  the  defendant  received 
the  whisky  to  iieddle  the  same,  when  fhe 
<-ourt  had  refused  to  permit  tbe  dtfendant 
to  prove  the  lawful  purchase  for  which  tbe 
liquor  was  conveyed. 

Dolibs  V.  State,  15  Okla.  Cr.  284,  176 
Pac.  254. 

(1920)  In  a  prosecution  for  the  use  of 
tbe  mnlla  to  defniud  and  it  was  abundantly 
shown  that  the  scheme  was  a  hnse  fraud, 
there  was  no  Impropriety  sufflcient  to  justify 
a  reversiU  by  the  charge  of  the  attorney  of 
tbe  government  in  his  closing  argument  that 
a  corporation  Involved  was  misnamed  be- 
cause it  was  neither  a  "guarantee"  nor  an 
"Investment"  company  and  was  "great"  only 
in  the  sense  that  Jesse  James  was  great. 

Green  v.  United  States,  268  Fed.  770. 

(1921)  The  county  attorney  had  a  right, 
in  his  argument  to  the  Jury,  to  state  his  con- 
clusions drawn  from  certain  portions  of  the 
evidence,  favoring  the  state's  theory  of  con- 
spiracy, although  the  evidence  favoring  such 
inference  might  not  be  strong  nor  clear.  As- 
somlng  that  the  evidence  favoring  the  state's 
theory  was  slight,  It  was  for  the  Jury  to 
determine  what  wel^t  staoold  be  given  It 

Season  v.  State,  —  Okla.  Cr.  — ,  106 
Pac.  793. 

(1921)  The  prosecuting  attorney  has  the 
right  and  privilege  In  his  argument  to  tbe 
Jury  to  refer  to  the  evidence  and  stite  his 
deductions  therefrom]  and  urge  upon  the 
Jury  the  truth  or  falidty  of  any  testimony 
given  In  tbe  case. 

Spann  t.  State,  —  Okla.  Cr.  —,  197  Pac. 
631. 


S407.   ExpiwnioD  of  opfadon      to  gnOt 

of  teemed. 

(1910)  The  prosecuting  attorney  may 
state  his  opinion  as  to  the  defendant's  guilt 
when  he  also  states  that  this  opinion  is 
based  upon  the  evidence  in  the  case. 

Williams  v.  State,  4  Okla.  Cr.  623,  114 
Pac.  1114. 

}  408.  —  Commenu  <m  failure  of  ■eenaed  to 
testify. 

(19U0)  On  a  trial  for  murder,  where  the 
counsel  for  the  prosecution  on  behalf  of  tbe 
territory  made  use  of  the  following  language 
In  closing  his  argument  to  the  Jury:  "The 
defendant  claims  that  he  committed  the  act 
of  killing  in  self-defense.  If  so,  why  did 
he  not  come  on  the  witness  stand  and  make 
that  stntcraent?"  it  was  held  thnt  this  con- 
stituted prejudicial  error. 

Wilson  V.  Territory,  9  Okla.  331,  60  Pac 
112. 

(1906)  Where  defendant  charged  with  a 
crime  falls  to  testify  in  his  own  behalf,  and 
the  prosecuting  attorney  comments  on  such 
failure,  it  is  reversible  error, 

Perkins  v.  Territory,  17  Okla.  82,  87 
Pac.  297. 

(1909)  Wilson's  Rev.  &  Ann.  Stat  1903, 
8  5494,  forbidding  comment  on  the  failure  of 
accused  to  testify,  is  mandatory,  and  where 
violated,  either  in  letter  or  spirit,  a  new 
trial  must  be  granted. 

Sturgis  v.  State,  2  Okla.  Cr.  362,  102 
Pac.  57. 

(1910)  Where  the  defendant  upon  his 
trial  falls  to  testify  in  his  own  behalf,  and 

the  prosecuting  attorney  comments  upon 
such  failure  to  the  Jury,  such  comments 
constitute  reversible  error. 

Brown  V.  State,  8  Okla.  Cr.  442,  106 
Pac.  808. 

(1918)  It  is  not  error  that  the  United 
States  attorney  in  his  ailment  to  the  Jni? 
in  a  prosecution  for  introducing  Intoxleat- 
ing  liqaor  into  Oklahoma  to  assert  that  the 
evidence  was  conclusive,  that  It  had  not  been 
contradicted,  as  catling  the  attention  of  the 
jury  to  tbe  fact  that  the  defendants  bad 
not  testlSed  In  their  own  behalf. 

Bradley  v.  Unite<l  States,  254  Fed.  289. 

(1919)  Code  Cr.  Proc.,  5  5SS1.  Rev.  Tjiws 
1010,  prohibits  any  comment  by  a  prosecut- 
ing attorney  in  a  crlrclnnl  case  nn  n  failure 
of  the  defendant  to  testify,  and  such  com- 
ment  constitutes  reversible  error,  even 
though  it  be  made  in  disclaiming  any  Inten- 
tion of  referring  to  the  failure  of  the  de 
fendant  to  testis  in  bis  own  bebalf. 

Brown  v.  State,  16  Okla.  Cr.  155.  181 
Pac.  318. 

S  409.   Comments  on  failure  to  prodncfl 

witnesses  or  evidence. 

(1912)  Where  it  appears  from  the  record 
that  the  wife  of  a  defendant  who  is  upon 
trial  is  a  material  witness  in  bis  behalf,  and 
he  does  not  place  her  on  the  witness  stand 
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or  account  for  his  nut  doiui;:  so.  mvh  fullure 
of  the  defendant  to  cult  liIs  wife  ns  a  wit- 
ness In  his  t>ehalf  Is  a  proper  Hubject  of 
comment  to  the  Jury  b;  counsel  for  the  state. 
Hampton  v.  State,  7  Okla.  Cr.  201.  123 
Pac.  571. 

(11(12)  Upon  the  trial  of  ii  frliulual  case, 
where  it  is  shown  that  uiaterhil  evUlejice  is 
within  the  control  of  or  accessible  to  n  de- 
fenilant,  and  which  Is  not  accessible  to  the 
Htate,  and  such  defendant  fails  to  jiroiluee 
such  evidence  or  to  account  for  its  non- 
lirodnctlou,  the  itresumptlon  Is  that  tlie  evi- 
dence. If  produced,  would  have  Incriminated 
the  defendant,  aud  this  Is  a  pn>)>er  subject 
for  aiicunient  on  the  part  of  the  prosecution. 
Cnimp  V.  State,  7  Okla.  Cr.  535.  124  Pac. 
C32. 

(11*15)  ArguuH'iit  of  counsel  as  to  de- 
fendant's failure  to  cull  certain  (Hi-defend- 
aiits  as  witnesses  was  held  Iniproi>er  under 
Const.  Bill  of  Itigbts,  $21,  and  Rev.  Laws 
IDIO.  5  5881. 

Hopkins  V.  State.  11  Okln.  Cr.  3S5.  146 
Pac.  ftl7. 

S  410.   CommenU  on  character  or  conduct 

of  accused  or  proBCcntor. 

(1JHt2)  Where,  on  a  prosecution  for  mur- 
der, defendant  on  cross-exiiniiiiiitioa  stated 
lie  could  not  I'cineiiiber  how  luaiiy  times  be 
Imd  IxH'ii  )i!'rcsteil.  It  w;»s  nut  error  for  thf 
proHccnrin^r  iittonicy  to  refer  to  binn  in 
arKunient  us  one  arrested  so  often  that  he 
(-ouhl  not  tell  liow  often. 

Wilibtn)!«  V.  I'niteU  States.  4  Ijid.  Ter. 
jm,  IJO  S.  W.  871. 

( I!«R»)  The  defendant  being  on  triiil  for 
numler,  it  was  iiniiroi»er  for  tlie  prnsccntinj 
attorney,  in  his  closin;:  arjtument.  to  injik( 
use  of  the  stateuient:  "It  is  joiir  duty  tf 
lauiisb  tills  defeiiihinr.  who.  by  the  means  ol 
whisky  u'lven  tlie  \i>mv  iihl,  wenkeiieil  bei 
will  ami  tlnlleii  licr  senses,  inid  has  been 
lier  ruin." 

O'liair  V.  I  nited  SMtm  3  Okia.  Cr.  319, 
Hh5  Pac.  088. 

(llHit)  It  is  Inipniiier  for  a  prosecuting 
attorney,  when  the  defendant  Is  not  a  wit 
ness  in  the  case,  to  ndvenwly  cwuinent  upoi 
the  ]>eraoual  appearance  of  such  defendant 
but  In  order  to  have  such  coinnients  re 
viewed  on  a]i|)eal  tboy  must  be  thnely  ob 
jectetl  to  and  the  court  reipiestetl  to  direct 
the  Jury  not  to  consider  tlioni. 

January  v.  State.  Hi  Okla.  Cr.  Hi«,  181 
Pac.  514. 

(i;i21)  The  reitiiii-ks  of  the  county  attor- 
ney in  his  closiuK  argument  to  the  Jury,  and 
to  which  objection  \v*a8  made  by  the  defend 
ant.  do  not  constitute  error. 

Mllll?an  V.  State,  —  Okla.  Cr.  — ,  190 
Pac.  IIIS. 

§  411.   Appeals  to  sympathy  or  prejudice. 

See  9  303. 

Sldhts  v.  State.  13  Okla.  Cr.  (i2T,  1G6 
Pac.  458. 


(1S97)  Counsel  shonhl  not  go  outside  the 
record  for  the  purpose  of  exciting  tgrmpathy 
or  arousing  prejudice  in  the  minds  of  the 
Jury,  and  whenever  privileges  of  counsel  are 
abused  to  the  manifest  ijrejudice  of  accused 
it  is  reversible  error  not  to  withdraw  the 
objectionable  Innyuage  from  the  considera- 
tion of  the  jury. 

Watkius  V.  T'nited  States,  1  Ind.  Ter. 
364,  41  S.  W.  1044. 

(19US)  Where  the  assistant  United  States 
attorney  in  his  urgunient  to  the  jury  went 
outside  of  the  rc-ord  and  appealed  to  the 
passions  and  in-ejiidlce  of  the  Jury,  and  ol»- 
Jectlon  was  uutde  thereto  and  overruled,  the 
strength  of  the  testimony  against  defendant 
will  be  considered,  and.  If  the  Improper 
statements  nnide  luive  deterndned  the  ver- 
dict, a  new  trial  will  be  granted. 

Vickers  v.  Unlteil  States,  1  Okla.  Cr. 
452,  98  Pac.  4G7. 

(1015)  Where  on  tlie  trial  of  a  negro 
charged  with  the  murder  of  a  white  man, 
!)efore  a  jury  of  white  men.  the  county  at- 
torney in  his  ojienins  nrgnnient  referred  to 
the  defendant  as  "this  black  innrderer,"  and 
on  objection  beiilg  nuiile,  the  court  admon- 
ished counsel  to  be  temperate  in  bis  re- 
iiiarkR,  jiiid  the  county  attorney  in  his  closing 
irgnnient  referrtnl  to  tlic  defendant  as  "this 
noal-biack  munlerer,"  and  apiin.  objection 
being  made,  the  court  |»ereinptorily  over- 
ruled the  same,  it  was  held  that  the  lan- 
guage objected  to  was  groatdy  improper  and 
Iirejudichil  to  the  defendant,  aud  the  re- 
fusal of  the  court  to  interfere  aud  to  proi»- 
2rly  inatruct  the  Jur>-  to  disregard  the  same 
was  prejudkial  error. 

Morehead  v.  State.  12  Okla.  Cr.  tJ2,  151 
Pac.  1183. 

(1910)  Argument  of  tbe  ;fovemnient  at- 
toniey  witb  icfereiice  to  the  weight  of  the 
testimony  of  Jews  and  utlier  witnesses  is 
prejudicial  error. 

Skuy  V.  United  States,  261  Fed.  31«. 

S  412.   Abusive  language. 

(IWHJ)  Itensiirks  of  connsel  in  a  murder 
trial,  after  the  evidence  is  in,  that  "this 
iefendant  is  Just  such  a  man  as  the  pbren- 
>loglsts  and  the  detectives  pronounce  as  be- 
ing by  nature  brutal,  and  you  ought  to  do 
your  duty  by  hanging  him."  and  "you  must 
Jo  your  duty  by  hanging  this  man,  and  the 
goverament  will  not  be  satisfied  with  ~any 
verdict  less  than  the  death  penulty,"  do  not 
constitute  reversible  error. 

Bias  v.  United  States,  3  lud.  Ter.  27.  53 
S.  W.  471. 

S  413.   Instmcdoiu  to  jary  u  to  Aeir 

dnties. 

(1!HS)  When,  in  tlie  nrjrument  of  a  case, 
the  county  attorney  st:ite3  to  the  Jury  "that 
the  punislunent  of  seven  years  in  the  ]ieni- 
tentiury  is  a  heavy  punishment,  but  they 
ought  not  to  take  thjit  into  consideration 
for  the  reason  that  about  one-fourth  of  that 
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could  be  knocked  off  for  good  betauvlor,"  he 
is  witblu  tbe  realms  of  legitimate  ai^nment 
Hardemnn  v.  State.  15  Okta.  Cr.  220.  175 
Pac.  MS. 

S  414.   Retaliatory  atatmnenu  and  remarks. 

(1910)  Where  Improper  reuiarks  made 
by  a  prosecuting  attorney  to  a  jmy  have 
been  pro%-oked  by  and  are  in  reply  to  re- 
miirks  made  by  defendant's  couiiwl.  siiolt 
remarks  of  the  county  iittoi-ney  lire  not  ordi- 
nartiy  ground  for  Dew  trial. 

Wood  V.  State,  4  Okla.  Cr.  43fi.  112  Pac. 

u.  I  A  MI 

(1012)  Where  counsel  for  defendant  went 
outside  of  the  record  in  un  attempt  to  affect 
tbe  credibility  of  the  prosecuting  witness, 
be  CAn  not  complain  of  tbe  argument  of 
the  county  attorney  called  forth  in  answer 
thereto. 

Eakins  v.  State,  7  Okla.  Cr.  351, 123  Pac. 
1035. 

(li>13)  Defendant's  counsel  can  not  com- 
plain that  the  county  attorney  was  peruiittcil 
in  bis  closing  argument  to  go  outside  the 
record,  where  the  argument  objected  to  was 
merely  tn  reply  to  arguments  made  by  de- 
fendant's counsel,  which  were  also  outaiile 
the  record. 

Star  V.  State,  9  Okla.  Cr.  210,  131  Pac. 
!M2. 

{  415.   ObjectioDB  and  ezceptions. 

(1900)  When  the  prosecuting  attorney 
goes  outside  of  the  record  and  makes  im- 
proper remarks  calculated  to  prejudice  the 
rights  of  accused.  It  Is  the  duty  of  counsel 
for  accused  to  promptly  interpose  an  objec- 
tion to  such  remarks  and  to  more  the  court 
to  withdraw  them  from  consideration  of  the 
Jury  iiDd  to  instruct  the  Jury  not  to  con- 
sider them. 

Bllton  T.  Territory.  1  Okla.  Cr.  566,  90 
Pac.  163. 

(1909)  Where  a  prosecuting  attorney 
makes  improi)er  remarks  in  arguments,  de- 
fendant should  object,  and  move  the  court 
to  withdraw  them  from  the  Jury. 

Buck  T.  Territory,  1  Okla.  Cr.  617.  08 
Pac.  1017. 

(1000)  It  Is  too  late  to  object  to  Im- 
proper remarks  of  the  prosecuting  attorney 
In  his  argument  after  It  bi  dosed,  unless 
their  withdrawal  from  the  Jnry  could  not 
cni»  the  error. 

Buck  v.  Territory,  1  Okbi.  Cr.  517,  OR 
Pac.  1017. 

{1909)    Xotbing  said  in  an  opening  state- 
ment is  to  be  taken  by  the  Jury  as  evidence. 
Stui^  V.  State.  2  Okbi.  <7r.  302,  102 
Pac.  57. 

(1909)  To  entitle  a  part>*  to  a  review 
of  remarks  of  counsel  as  improper,  he  must 
move  to  exclude  such  remarks  and  except  to 
a  refusal  of  his  motion. 

Sturgis  T.  State.  2  Okla.  Cr.  362.  103 
Pac.  57. 


(19C9)  Where  tbe  prosecuting  attome}''B 
remarks  are  such  that  their  exclusion  wUl 
not  cure  tbe  injury  done,  a  simple  objection, 
without  being  followed  by  a  motion  to  ex- 
clude, sufSclently  presents  the  matter  for  re- 
view. 

sturgis  v.  State,  2  Okla.  Cr.  362,  102 
Pac.  57. 

( 1910 )  If  the  prose«-'Ut iug  u ttorney  in- 
dulges ill  reniurks  eaUruIatwl  to  improperly 
influeUL-e  the  jury,  after  the  urguruent  is 
concluded,  it  is  tlie  duty  of  counsel  for  the 
defendant  to  request  the  trial  court  to  in- 
struct the  Jury  to  dlsi'egard  such  remarks. 

WiiUams  v.  State,  4  Okla.  Cr.  523,  114 
Pac  1114. 

(1017)  It  Is  the  duty  of  trial  courts  to 
interfere  of  their  own  motion  in  homicide 
cases  where  counsel  for  the  prosecution  In 
argument  to  the  Jury  abuses  his  privilege 
by  commenting  ou  matters  outside  the  rec- 
ord, and  outside  tbe  proof,  that  are  calcu- 
lated to  create  prejudices  against  the  ac- 
cused. 

Holcomb  V.  State,  16  Okla.  Cr.  1.  106 
Pac.  755. 

(1917)  As  a  general  rule,  in  order  to 
make  improper  argument  available  as  a 
ground  for  new  trial,  objection  ahouid  be 
inteniosed  at  tbe  time  when  tbe  prejudicial 
statements  are  made,  as  after  verdict  it 
comes  too  late.  However,  there  are  excep- 
tions to  the  rule,  and  where  private  counsel 
uBsirtlng  tbe  county  attorney  in  his  dosing 
ai^meut  to  the  Jury  abuses  his  privilege 
and  makes  statements  of  prejudicial  facts 
outside  the  evidence,  and  appeals  to  preju- 
dices irrelevant  to  the  case,  it  is  the  duty 
of  the  court  to  stop  him  then  and  there,  and 
It  is  error  for  tbe  court  not  to  Instruct  the 
Jury  to  disregard  such  statements. 

Holcomb  V.  State,  16  Okla.  Cr.  1,  166 
Pac.  755. 

S  416.   Withdrawal  or  correction  of  objection* 
able  nutter. 

(1911)  Although  the  county  attorney  may 
have  indulged  In  Improper  remarks  in  his 
closing  address  to  tbe  Jury,  yet,  if  such  re- 
marks, when  objected  to,  are  withdrawn 
from  the  consideration  of  tbe  Jnry  by  the 
trial  court,  and  there  Is  not  reason  to  be- 
lieve In  the  light  of  the  evidence  that  the 
defendant  suffered  injury  thereby,  such  re- 
marks will  not  be  ground  for  a  new  triaL 

Smith  v.  State,  fl  Okla.  Cr.  3«0,  llS  Pac. 
1003. 

S417.   AetiMi  of  court. 

See  8203. 

Kwtng  V.  State,  —  Okla.  Cr.  — .  190 
Pac.  274. 

(1900)  Where  counsel  on  behalf  of  the 
territory,  in  his  closing  argument  to  the 
Jury,  u.sed  the  following  language:  "The 
defendant  claims  be  committed  the  act  of 
killing  In  self-defense.  If  so,  why  did  be 
not  come  on  the  witness  stand  and  make  that 
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statement?"  held  tbat  such  language  Is  pre- 
judicial error,  though  the  prejudicial  state- 
ments are  withdrawn  from  the  considera- 
tion of  the  jury  by  the  court,  and  they  are 
admonished  that  they  must  not  consider  the 
same. 

Wilson  T.  Territory.  9  Okla.  331,  60  Puc. 
112. 

(1009)  Under  WUson's  Rev.  &  Ann.  Stat 
1903,  t  M94,  If  counsel  for  accused  in  any 
manner  r^er  to  his  fallare  to  testify,  the 
court  should  at  ouce  intervene  and  rebuke 
such  attempt 

Sturgis  V.  State,  2  Okla.  Cr.  382.  102 
Pac.  57. 

(1911)  After  an  objection  has  been  sus- 
tained to  an  improper  question  propounded 
cm  the  cross-examination  of  the  defendant, 
the  repeated  asking  by  the  prosecuting  at- 
torney of  similar  questions,  notwithstand- 
ing the  sustaining  of  the  objections  thereto 
and  his  action  in  excepting  to  the  rulings  of 
the  court  thereon,  constitutes  misconduct  oo 
the  part  of  the  prosecuting  attorney,  pre- 
judicial to  the  substantial  rights  of  the  de- 
fendant, for  which  a  conviction  will  be  re- 
versed, although  such  conduct  was  repri- 
manded by  the  court,  and  the  Jury  directed 
to  disregard  the  same. 

Pickrell  v.  State,  6  Okla,  Cr.  391,  116 
Pac  957. 

(1912)  The  repented  asking  of  incom- 
petent questions  for  the  purpose  of  intimat- 
ing something  to  the  jury  which  is  not  true, 
or  is  not  capable  of  being  proven,  is  not 
cured  t>ecause  the  court  sustains  objection 
to  the  questions. 

Watson  V.  State,  7  Okla.  Cr.  590,  124 
Pbc  1101. 

(1912)  MUd  r^ukes  of  counsel  gaUtS  of 
prejudicial  conduct  and  continual  efforts  to 
override  the  rulings  of  the  court  and  plain 
principles  of  law,  can  not  be  held  to  cure  the 
Injury  resulting. 

Watson  V.  State.  7  Okla.  Cr.  590,  124 
Pac.  UOl. 

(1917)  During  the  closing  argument,  pri- 
vate counsel  for  the  state  commented  on 
matters  outside  the  record  and  outside  the 
proof,  calculated  to  prejudice  the  defendant 
Held,  that  the  court  erred  in  overruling  ob- 
jection and  in  refusing  to  instruct  the  jury 
not  to  consider  the  same. 

Nelson  T.  State,  14  Okla.  Cr.  153,  168 
Pac.  460. 

(1918)  A  motion  for  n  new  trial  on  the 
ground  that  the  county  attorney  asked  the 
defendant  questions  calling  for  Incompetent 
answers  was  properly  overruled,  where  it 
Is  not  dear  that  prejudice  resulted  to  the 
defendant  therefrom,  and  the  trial  judge 
promptly  sustained  objections  to  such  ques- 
tion. The  Criminal  Court  of  Appeals  would 
not  be  authorized  to  reverse  a  Judgment  of 
conviction  solely  on  this  ground,  where  evi- 
dence of  guilt  Is  clear  and  convincing,  and 


the  punishment  was  not  prescribed  by  the 
Jury. 

Harking  v.  State,  14  Okla.  Cr.  440,  172 
Pac  468. 

(1918)  Remarks  of  counsel  need  not  be 
withdrawn  from  the  jury  when  the  court, 
upon  his  attention  being  called  to  the  state- 
ment, fully  stated  to  the  Jury  that  they 
must  consider  only  the  evidence  admitted. 

Warren  v.  Tnited  States,  liSO  Fed.  80. 

(1919)  Bcmarks  of  the  governmeut's  at- 
torney repeatedly  calling  attention  to  the 
failure  and  bankruptcy  of  its  cliaracter  wit- 
ness Is  error,  remarks  of  the  judge  not  be- 
ing sufficient  to  remove  It  from  the  minds  of 
the  jury. 

Skuy  V.  United  States,  261  Fed.  316. 

(1920)  The  demand  of  the  prosecuting 
attorney  that  the  defendant  produce  a  let- 
ter shown  to  have  been  written  by  him  was 
not  so  prejudicial  to  defendant  as  to  re- 
quire a  reversal  of  a  conviction  where  the 
Jury  were  immediately  instructed  by  the 
court  that  the  demand  was  Improper  and 
also  told  that  the  prosecuting  attorney  could 
have  Introduced  a  copy  of  the  letter  but  did 
not  do  80. 

Green  v.  United  States,  266  Fed.  779. 

(1920)  The  remarks  indulged  in  by  the 
county  attorney  were  not  such  as  to  con- 
stitute fuDdamentai  error,  and  considering 
the  fact  that  the  defendant  made  no  denial 
of  the  Incrlmiuatlng  facts  and  circumstances 
proved  agahist  him  and  the  further  fact  that 
at  the  request  of  defendant's  counsd,  the 
court  instructed  the  Jury  not  to  consider 
the  only  iwrtlon  of  the  county  attorney's 
argument  objected  to,  said  alleged  improper 
ai^ument  can  not  be  considered  reversible 
error  in  this  case. 

Russell  v.  State,  —  Okla.  Cr.  — ,  104 
Pac  242. 

(1920)  For  argument  of  counsd  h^  not 
to  be  prejudicially  erroneous.  In  view  of  de- 
fendant's admissions  on  crosa-«[amlnatiOD, 
niid  also  the  admoultlons  of  the  trial  court 
to  the  Jurj',  see  body  of  opinion. 

Cowley  V.  State,  —  Okla.  Cr.  — ,  194 
Pac  284. 

(F)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 

S  418.  factions  as  judges  of  law  and  facts  in 

geneniL 

(1920)  All  questions  of  fact  In  a  criminal 
cause  should  be  submitted  to  the  Jury  for 
determination.  The  trial  court  should  not 
dismiss  a  crlminnl  actlou  and  discharge  the 
Jury  before  a  verdict  Is  returned;  but  where 
the  evidence  Is  clearly  Insufficient  to  author- 
ize the  conviction  of  the  defendant  of  the 
crime  charged,  the  trial  court  should  advise 
the  Jury  to  acquit 

State  V.  Evans,  —  Okla.  Cr.  — ,  186  Pac. 
786. 
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S  419.   Questions  of  law  or  <tf  f«eL 
{  420.   QiiMtioiu  ol  law  in  ffoiieraL 

(1911)  The  manner  In  which  processes 
may  be  served  is  an  intricate  legal  qnes- 
tlon,  and  when  on  a  trial  of  issues  joined  it 
becomes  necessary  for  such  question  to  be 
determined,  tlie  court  should  carefully  define 
tt  as  Hpplled  to  the  facta  in  the  record. 

Gibbons  V.  State,  5  Okta.  Cr.  212,  115 
Pac.  129. 

(1911)  Wheu  a  person  is  on  trial  for 
murder  alleged  to  have  been  committed  by 
bim,  and  the  proof  shows  that  be  was  an 
officer  and  bad  gone  to  the  premises  where 
tbe  killing  ficcurred,  for  the  purpose  of  serv- 
ing certain  process,  and  Wa  defense  is  self- 
defense,  tused  on  the  contention  that  be 
was  «ideavoring  to  serve  such  process  in  a 
lawful  manner,  and  while  "SO  doing  was  at- 
tacked by  tbe  deceased,  it  is  error  for  tbe 
court  to  give  an  instruction  on  this  phase 
of  the  case  which  leaves  tbe  Jury  to  deter- 
mine for  themselves  frhat  consttitutes  serv- 
tag  processes  in  a  lawful  manner. 

Gibbons  v.  State.  5  Okla.  Cr.  212,  11G 
Pac.  129. 

$  420a.   Mixed  qnflstions  of  law  and  fact 

(1911)  As  a  general  rule  the  materiality 
of  testimony  is  a  question  of  law  for  tbe 
court,  but  cases  may  arise  where  this  mate- 
riality depends  upon  disputed  facts,  and  It 
tbea  becomes  a  mixed  question  of  law  and 
foct,  and  should  be  submitted  to  tbe  Jury 
mid«>  proper  instrnctlona. 

Coleman  v.  State,  6  Okla.  Cr.  S52,  118 
Pac.  594. 

S  421.   Preliminary  or  introductory  ques- 
tions of  hcL 
See  S289. 

Mays  T.  State,  —  Okla.  Cr.  — ,  197  Pac. 
1064. 

(1900)  .It  is  the  duty  of  the  court  to  de- 
termine whether  or  not  an  alleged  confes- 
sion by  aa  accused  person  was  voluntary  or 
Involuntary,  and  it  is  error  to  permit  the 
Introduction  of  evidence  upon  that  question 
before  tbe  Jury. 

Barrold  v.  Territory  of  Oklahoma,  100 
Fed.  47. 

(191S)  Where  the  evidence  is  conflictlug 
as  to  whether  or  not  a  witness  participated 
in  or  committed  the  offense  charfred,  the 
question  as  to  whether  or  nut  uiicti  witness 
is  an  accomplice  of  one  of  fact  for  tbe  jury, 
but  where  tbe  acts  and  conduct  of  the  wit- 
ness are  admitted,  tt  becomes  a  question  of 
law  for  the  court  to  say  whether  or  not 
those  acts  aud  facts  make  the  wltness  an 
accomplice. 

Moore  v.  State,  14  Okla.  Cr.  292,  170 
Pac.  619. 

(1920)  Where  the  competency  of  evidence 
of-:-exp^tmenta  depends  upon  similarity  of 
ebenmatances  and  conditlontf,  the' question 
is  one  for  the  court  to  determine, 

Irby  T.  State,  —  Okla.  Cr.  — ,  197  Pac, 

sae. 


(1930)  In  a  trial  for  murder,  htid,  on  tbe 
evidence  that  whether  tbe  alleged  confes- 
sions of  the  defendant  were  voluntary  was 
for  tbe  Jury. 

Mays  V.  State,  —  Okla.  Cr,  — ,  197  Pac. 
1065. 

(1921)  An  error  in  the  rejection  of  evi- 
dence Is  not  ground  for  reversal,  unless, 
after  an  examination  of  the  entire  re<?ord,  it 
appears  to  tbe  Crlinliial  Court  of  Appeals 
that  tbe  same  probably  resulted  In  a  mls- 
enrrhige  of  justice,  or  deprived  defendant 
of  a  constitutional  or  statutory  right 

Littleton  V.  State,  —  OkU.  Cr.  — ,  200 
Pac.  716. 

{  422,   Issues  of  fact  in  general 

(1915)  The  trial  court  Is  never  warranted 
in  giving  an  Instructiou  which  has  the  effect 
of  determining  questions  of  fact,  since  such 
questions  are  always  for  tbe  jury. 

Moody  T.  State,  11  Okla.  Cr.  471,  148 
Pac.  IOCS. 

(1917)  Questlous  of  fact  involving  the 
guilt  or  innocence  of  the  accused  are  al- 
ways for  the  Jury. 

Horn  V.  State,  13  Okla.  Cr.  364, 164  Pac. 
«88l 

§  423.   Defenses  in  general. 

(1913)  The  question  of  immunity  Is  one 
for  tbe  court  alone,  and  sliould  never  be  sub- 
mitted to  a  Jury. 

Faucett  V.  State,  10  Okla,  Cr,  111,  134 
Pac.  839. 

(1918)  Upon  the  interposing  of  a  plea 
of  former  jeopardy  In  the  trial  of  any  crim- 
inal case,  a  question  of  tact  ordinarily  arises, 
which  should  be  submitted  to  tbe  Jury  for 
determination,  unless  the  court  Is  satlsflecl 
as  a  matter  of  law  that  tbe  plea  interpraed 
is  Insntflclent  to  raise  the  question  of  former 
Jeopardy.  In  such  event  It  Is  not  error  for 
the  court  to  refuse  to  submit  said  plea  to 
the  jury  if  »s  a  question  of  law  it  is  In- 
sufficient. 

Newton  v.  State,  14  Okla.  Cr.  226,  170 
Pac.  270. 

(1918)  Where  the  plea  of  former  acquit- 
tal shows  an  ncqnittal  of  an  oCCense  other 
than  that  for  which  defendant  Is  informed 
against  and  placed  on  trial,  tbe  failure  of  tbe 
trial  court  to  submit  tbe  Issue  of  former 
acquittal  to  the  jury  under  such  circum- 
stances was  not  error. 

Harris  v.  State,  —  Okla.  Cr.  — ,  175  Pac. 
627. 

(1921)  Ordinarily,  the  question  of  for- 
mer Jeopardy  Is  for  the  jury,  upon  a  aerate 
plea  raising  the  Issue;  but  where  the  ques- 
tion Is  prematurely  presented  to  the  court 
on  a  motion  to  quash  the  Information,  dis- 
closing to  the  court  disputed  facts  as  to 
the  Identity  of  the  ofteuses  and  a  question 
of  whether  or  not  the  former  plea  of  guilty 
was  collusive,  tbe  court  iwoperly  submitted 
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the  questitm  to  the  Jury,  after  tJie  plea  of 
former  Jeopardy  was  subsequently  filed. 

Halbert  v.  State.  —  Okla.  Cr.  — .  1»5 
Pac  SOi. 

S  424.   Defense  of  uiHiuly. 

(1911)  Insauity,  ns  a  defeiiMc  lo  crime,  is 
a  question  of  fact  for  the  jury  to  <leternilne 
under  proper  inatriictlon, 

Adair  v.  State.  6  Okla.  Cr.  2M.  118  Pac. 
416. 

(1012)  The  destruftioii  of  the  domestic 
relatiouK  or  the  loss  of  virtue  by  a  female 
relative  constitute  a  most  prolific  source  of 
insanity,  aud  It  is  for  the  Jury  to  determine, 
when  this  issue  to  presented  in  each  ease, 
upon  proper  instructions  from  the  court,  the 
good  faith  of  thto  defense,  and  as  to  whether 
the  evidence  sustains  the  Issue. 

Litchfield  v.  State.  8  Okla.  Cr.  IVA.  126 
Pac.  707. 

(1013)  When  a  plea  of  insanity  If  entered 
on  behalf  of  a  person  on  trial  for  crime,  the 
Issue  as  to  whether  nr  not  he  was  sane  or 
insane  at  the  time  of  the  commifmlon  of  the 
offense  is  one  for  the  Jury,  to  t>e  determined 
from  all  the  facts  and  circumst»nces  In  evi- 
dence under  proper  instrnctious  from  the 
court,  and  is  not  an  issue  uix>n  which  an 
accused  Is  entitled  to  an  instruction  advtolng 
an  acquittal;  since  such  issue  should  be 
fairly  submitted  to  the  Jury  under  the  doc- 
trine laid  down  in  Adair  r.  State.  6  Okla. 
2»i,  118  Pac.  416. 

Baker  v.  State,  ft  Okla.  Cr.  47.  180  Pac. 
524. 

(1917)  The  sanity  of  a  defendant,  whose 
mental  capacity  was  an  issue,  was  held,  on 
the  evidence,  a  question  for  the  Jury. 

Bell  v.  State,  14  Okla.  Cr.  167.  168  Pac. 
827. 

S  425.   Wei|^  and  Buffieiowj  of  «nd«it«e 

in  genraaL 

See  S  279. 

Campbell  t.  State,  12  Okla.  Cr.  349.  157 
Pac.  49. 

(1902)  Where  evidence  is  offered  by  ac- 
cused which  in  any  degree  tends  to  support 
a  defense  which,  if  established,  would  en- 
title defendant  to  nn  acquittal.  It  Is  error 
for  Uip  trial  judge  to  pass  on  the  sufHcleucy 
of  such  evidence  ami  exclude  it  from  the 
Jury. 

Turner  v.  Territory,  It  Okla.  WO.  (59 
Pnc.  S(M. 

Where  tlicre  is  any  evidence  tending  to 
show  defendant's  guilt,  refusing  a  peremp- 
tory instruction  is  proper. 

(1004)  ."^tanolifT  v.  T'nltod  States.  S2  S. 
W.  882,  »  Ind.  Ter.  4S6,  reversed 
(1905)  139  Fed.  80a 

(1904)  Where  the  legislature  has.  under 
Wilson's  Rev.  &  Ann.  Stat.  1903.  ch.  68,  art 
10.  prescribed  siiecial  rules  relating  to  the 
proof  required  In  the  trial  of  criminal 
causes,  In  the  absence  of  special  provtolon. 


the  general  rule  prevails  that  the  Jury  are 
the  sole  Judges  of  the  snfDelenoy  of  the 
proof. 

Rrenton  v.  Territory,  15  Okla.  6,  78  Pa**. 

83. 

(1005)    Where  the  evidence  of  an  accom- 
plice is  corroborated  by  evidence  connectluK 
defendant  with  the  ofTeuse,  the  weight  of 
the  corroboratlHjr  evidence  is  for  the  jury. 
Hill  V.  Territorj-,  15  Okla.  212,  79  Pac 
757. 

(liK)")  >\'here  there  is  competent  leor- 
roburatlug  evidence  conuei-tlns  accused  with 
the  crime  charged,  its  weight  is  for  the 
jury;  but,  where  the  corroboration  Is  of  such 
uncertain  character  as  not  to  w:u*rant  a 
reasonable  inference  of  guilt,  the  court 
should  set  aside  the  verdict. 

Cooper  V.  TeTritory,  19  Okla.  496,  91 
Pac.  1032. 

(19G9)  The  cont-lnsiveiiess  of  the  facts 
and  circumstances  as  ^own  by  the  erl- 
deuce  in  corroboration  of  the  voluntary  con- 
fessloiM  of  tile  defendant  la  not  for  the 
court,  since  the  court  is  only  concerned  In 
seeing  that  Improjier  evidence  does  not  go 
to  the  Jury,  and  that  the  jurors  are  properly 
Instructed  an  to  the  law  of  the  Ciise. 

Shires  v.  State,  2  Okla.  Cr.  89.  99  Pac. 
1100. 

(1900)  The  weight  of  the  evidence  tend- 
ing to  prove  good  character  of  the  defendant 
is  for  the  Jur}-,  who,  in  arriving  at  their 
verdict  should  coiwider  It  the  same  as  any 
other  evidence  In  the  case. 

Cannon  v.  Territorj-.  1  Okla.  Cr.  600.  m 
Pac.  622. 

(1910)  Where  competent  evidence  has 
been  introduced  in  support  of  all  the  ma- 
terial allegations  of  an  Information,  Its 
weight  and  sufficiency  to  sustain  a  convic- 
tion is  for  the  Jury.. 

Blunt  r.  State.  3  Okla.  Cr.  449.  106  Pac. 
806. 

(1910)  fnder  {  684S,  Snyder's  Comp. 
Laws  1900,  a  demurrer  to  the  evidence  or  a 
motion  to  direct  a  verdict  of  not  guilty 
can  not  be  entertained  in  a  criminal  case,  if 
there  is  any  evidence  whatever  tending  to 
prove  the  essential  elements  of  the  crime 
charged. 

Cox  V.  State.  4  Okla.  Cr.  .157.  Ill  Pac. 
668. 

(1011)  Sufficiency  of  evidence  lo  show 
the  commission  of  the  crime  and  the  guilt 
is  for  the  jury.  If  there  is  any  evidence  show- 
ing such  facts. 

Wisbnrd  v.  State.  5  Okla.  Cr.  «10.  11.% 
Pac.  796. 

(1012)  If  there  Is  evidence  which  cor- 
roborates au  accomplice  and  conduces  to 
connect  the  defendant  with  the  commission 
of  the  crime,  Its  sufficiency  is  for  the  Jury 
to  determine. 

McOUl  T.  State.  G  Okla.  Cr.  512.  129 
Pac.  297. 
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(1012)  In  a  crlDiiual  prosecution,  it  Is  the 
duty  of  the  court  to  declare  the  law  to  the 
Jury,  and  whether  the  evidence  has  a  tend- 
ency to  prore  any  fact  in  issue  In  a  crim- 
inal case  is  ft>r  the  determination  of  the 
eonrt ;  but  not  so  as  to  the  weight  of  the 
evidence. 

Gray  v.  State,  7  Okla.  Cr,  102,  122  Pac. 
205. 

(1012)  Where  there  U  evidence  to  prove 
that  the  d^endant  coiuniltted  the  offense 
charged  in  the  information,  it  is  not  error 
for  the  court  to  overrule  a  motion,  at  the 
^ose  of  the  evldmce,  requesting  the  court 
to  advise  the  Jniy  to  acquit  the  defendant 
on  the  ground  that  the  evidence  Is  insiifti- 
clent  to  warrant  a  conviction. 

Caido  V.  State,  7  Oltla.  Cr.  130,  122  Pac. 

(imS)  The  weight  and  credibility  to  be 
given  to  the  ojiinions  of  exiwrts  is  for  the 
jurj-. 

Miller  V.  State,  0  Okla.  Cr.  255,  131 
Pac.  717. 

(imS)  ClreuiiistimHiil  evldent-e  being  com- 
l)etent,  its  weight  is  fur  tlie  juiy  alone. 

Cook  V.  State,  »  Okia.  Cr.  5(»,  132  Pac. 
507. 

(1015)  The  tiXHlibillty  of  witnesses  and 
rlic  weU:ht  luiil  value  to  be  given  tlielr  tes- 
timony is  a  question  solely  for  the  Jury's 
Uetenuinatlon;  and,  to  revt>m  a  Judgment 
on  the  ground  that  the  verdict  is  contrary 
to  law  and  the  eviilence,  the  Criminal  Court 
of  Appeals  must  And,  as  a  matter  of  law, 
that  the  evidence  is  Insufficient  to  warrant 
the  conviction. 

Hunt  T.  State.  11  Okla.  Cr.  481,  148 
Pac.  180. 

(1015)  Where  the  testimony  introduced 
by  the  state  not  only  fails  to  eHtahlish  the 
pnllt  of  the  ami8»jil  beyond  n  reasonable 
doubt,  but  negatives  any  Idea  of  guilt,  the 
trial  court  should  sustiiin  a  demurrer  to  the 
t^vlfleiice  and  dlschai^e  the  accused. 

Smith  V.  State.  11  Oklii.  Cr.  515,  148 
Pac.  S21. 

(1015)  The  credibility  of  the  defendant 
and  other  witnessea  testifying  In  bis  be 
half  is  the  exclusive  province  of  the  Jury  to 
determine,  and,  nlthough  such  testimony  be 
uncontradicted  and  not  directly  Impeached, 
when  there  are  facts  and  circumstances  in 
evidence  tending  to  lessen  the  probability 
that  such  testimony  is  true,  the  Jury  may 
;r)ve  it  such  weight  as  they  deem  proper, 
even  to  the  atent  of  wholly  disregarding 
the  same. 

Powell  V.  State,  11  Okla.  Cr.  615,  150 
Pac.  02. 

(1016)  Sufficiency  of  circumstantial  evi- 
dence to  establish  the  corpns  delicti  beyond 
reasonable  doubt  should  be  submlttetl  to  the 
Jury  with  other  questions  of  fact. 

Choate  V.  State,  12  Okla.  Cr.  560,  160 
Pac.  34. 


(1017)  Where  there  is  any  comiteteut  evi- 
dence, reasonably  tending  to  sustain  the  al- 
legations of  the  information,  the  court  should 
not  sustain  a  demurrer  to  the  evidence. 

Teague  v.  State.  13  Okla.  Cr.  270,  103 
Pac.  954- 

(1018)  It  1b  not  error  for  the  trial  court 
to  refuse  to  advise  the  Jury  to  return  a 
verdict  of  not  guilty  when  there  is  any  com- 
petent evidence  tending  reasonably  to  estab- 
lish the  crime  charged. 

Kstes  V.  State.  14  Okla.  Cr.  420.  171 
Pac.  1131. 

(1020)  If  the  evideui-e  offered  in  cor- 
roboration of  an  accomplice  tends  to  connect 
the  accused  with  the  eommlHsion  of  the  crime. 
Its  sufficiency  is  for  the  Jury  to  decide,  where 
the  law  apidlcable  to  an  accomplice's  testi- 
mony ia  fully  and  fairly  covered  in  the  court's 
instructions. 

Wlnfleld  V.  State,  —  Okla.  Cr.  — .  101 
Pac.  600. 

(191.1)  Tile  weiglit  and  credibility  to  Iw 
given  to  evidence  are  matters  exclusively 
within  tbe  province  of  the  jury. 

CJrav  V.  State.  —  Oklu.  Cr.  — ,  105  Pac. 
508. 

(1021)  Where  there  is  any  substantiiil 
testimony  Indei>endent  of  the  testimony  of  an 
Hccomplice  tending  to  countH-t  the  defendant 
with  the  commission  of  the  crime  charged,  its 
weight  is  for  the  jury. 

McCrlght  V.  State.  —  Okla.  Cr.  — .  2)N) 
Pac.  250. 

S  426.   Credibility  of  witnesses. 

See  §  4!!5. 

Hunt  V.  State,  11  Okla.  Cr.  4si.  14S  Pac. 
180;  Powell  v.  State.  11  Okla.  Cr.  (115. 
150  Pnc.  02. 

(1012)  The  jury,  in  the  first  instani-e.  art? 
the  exclusive  Judges  of  the  credibility  of  wit- 
nesses; and  if  the.v  And  a  witness  hns  li(>en 
successfully  impeached,  there  Is  no  law  which 
requires  them  to  believe  him.  It  matters  not 
!iow  much  his  evidence  may  have  been  cor- 
roborated :  and,  it  is  error  for  the  trial  court 
to  take  this  right  away  from  tbeni  by  in- 
structions. 

Foster  V.  State,  s  Okla.  Cr.  1.10.  12« 
Pac.  835. 

(1013)  The  Jury  ;irc  nut  bmniil  t<i  ln-lievc 
testimony  Ijecaiise  It  is  uncont indicted,  and 
not  directly  impeached,  but  the  credibility 
of  the  witnesses  testifying  in  behalf  of  de< 
fendant,  is  the  exdnslve  ja-ovince  of  the 
Jury  to  determine,  and  although  such  testi- 
mony may  be  uncontradicted,  and  not  di- 
rectly Impeached  when  there  are  facts  and 
circumstances  admitted  and  proven  tendini< 
to  lessen  the  probability  that  such  testi- 
mony is  true,  the  jury  may  give  it  such 
weight  lis  they  deem  proper,  even  to  the  ex- 
tent of  wholly  disregarding  the  same. 

Bayless  v.  state,  9  Okla.  Cr.  27.  130 
Pac.  520. 
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The  credibility  of  the  testimony  of  tlie 
defendant  and  witnesses  testifyinK  In  his 
behalf  Is  the  exclnsiTe  province  of  the  Jnry 
to  determine,  and  although  such  testimony 
may  lie  uncontradicted  and  not  directly  im- 
peached, when  there  are  facts  and  circiim- 
Btances  in  evidence  tending  to  lessen  tbe 
probability  that  such  testimony  Is  true,  the 
Jury  may  give  it  such  weight  as  they  deem 
proper  even  to  the  extent  of  wholly  disregard- 
ing the  same. 

(1913)  Wainsoott  v.  State,  8  Okla.  Cr. 
500,  129  Pac.  655;  (1913)  Ititter  v. 
State.  0  Okla.  Cr.  620,  132  Pac.  913. 

(1913)  The  credibility  of  the  witnesses  is 
the  exclusive  province  of  the  jury  to  deter- 
mine, and  if  they  believe  a  witness  has  been 
impeached,  the  law  does  not  require  them 
to  believe  him,  it  matters  not  how  much  his 
evidence  may  have  been  corroborated:  and 
It  is  error  for  the  trial  court  to  take  this 
right  away  from  them  by  its  Instructions. 
Oelke  V.  State.  10  Okla.  Cr.  49.  133  Pac. 
1140. 

(1915)  The  credibility  of  wHuesses  la  a 
question  solely  for  the  jury's  determination; 
and.  to  reverse  a  judgment  on  the  ground 
that  the  verdict  Is  contrary  to  law  and  to 
the  evidence,  the  Criminal  Court  of  ApiieiilP 
must  find  as  a  matter  of  law  that  the  evi- 
dence is  Insuffleioiit  to  warrant  the  convic- 
tion. 

Grant  v.  State,  11  Okla.  Cr.  421,  147 
Pac.  328. 

(1015)  The  credibility  of  the  witnesses 
and  the  weight  and  value  to  be  given  their 
testimony  are  to  be  deterniine<l  solely  by 
tlie  jurj%  under  correct  rules  of  law  sub- 
mitted by  the  court. 

Brumbaugh  v.  State,  11  Okla.  Cr.  506. 
150  Pac.  8& 

(1019)  The  Jury  is  the  sole  Judge  of  the 
credibility  of  witnesses,  and  any  matter 
tending  to  prove  that  a  witness  may  or  roa.v 
not  have  an  interest  in  the  outcome  of  tbe 
trial  Is  proper  to  be  elicited  for  the  consid- 
eration of  the  jury. 

Jones  v.  State,  15  Okla.  Cr.  547.  170 
Pac.  019. 

(1919)  L'niess  the  court  is  able  to  instnict 
the  jury  as  a  matter  of  law  that  a  witness 
Is  au  accomplice,  whctlier  or  not  the  witness 
Is  an  accomplice  is  a  qnestlon  of  fact  for 
the  Jury  to  detenulne. 

Kyal  v.  State.  10  Okla.  Cr.  206.  1S2  Pac. 
253. 

(1^)  Where  the  evidence  Is  cnnfllct- 
iiM(  as  to  whether  a  certain  witness  is  an 
accomplice,  it  la  pro]ier  for  the  court  to  in- 
struct the  Jurs"  on  t!ie  law  of  accomplicea. 
and  leave  the  question  of  whether  or  not 
the  witness  ia  an  accomplice  for  the  decision 
uf  the  Jury  as  a  matter  of  fact. 

Wiley  V.  State,  —  Okla.  Cr.  — ,  191  Pac. 
1057. 


(1921)  In  a  criminal  prosecution  It  la  the 
sole  province  of  the  Jury  to  determine  the 
credibility  of  witnesses. 

Garrett  v.  State,  —  Okla.  Cr.  — ,  106 
Pac.  145. 

S  427.   Credibility  of  aecmed. 

See  S  426. 
Wainscott  v.  State.  8  Okla.  Cr.  590,  129 

Pac.  655. 

§  428.   Uocontroverted  evidence. 

(1916)  Where  the  evidence  is  conflicting 
as  to  whether  a  witness  participated  In  com- 
mitting the  crime  charged,  the  question  as 
to  whether  or  not  such  witness  Is  an  accom- 
plice is  one  of  fact  for  the  Jury;  but  where 
the  acts  and  conduct  of  tbe  witness  are  ad- 
mitted, it  becomes  a  question  of  law  for  the 
court  to  say  whether  or  not  those  acts  and 
facts  make  the  witness  an  accomplice. 

Cudjoe  V.  State,  12  Okla.  Cr.  246.  154 
Pac.  500. 

S  429.   Conflicting  evidence. 

See  §  203. 
Linn  v.  State,  12  Okla.  Cr.  Ill,  152  Pac. 
338. 

See  S  428. 
Cudjoe  V.  State,  12  Okla.  Cr.  M6.  154 

Pac.  500. 

On  a  prosecution  for  robbery,  the  case  was 
for  the  Jury,  although  the  government  bad 
only  one  witness  and  the  defendant  had  six, 
none  of  whom  were  Impeached. 

(1905)  Glover  v.  United  Stites,  6  Ind. 
Ter.  262,  91  S.  W.  41,  affirmed  (1006) 
147  Fed.  426. 

(1921)  It  Is  the  province  of  the  Jury  to 
Judge  all  questions  of  fact  In  a  criminal  case, 
and  to  determine,  where  the  evidence  Is  con- 
flicting whom  of  the  witnesses  to  believe 
and  whom  to  disbelieve. 

Smith  V.  State,  —  Okla.  Cr.  — ,  196  Pac. 
734. 

S  430.    Demarrer  to  evidence. 

(1009)  The  sufllclency  of  the  evidence  to 
show  the  commission  of  the  crime  and  the 
guilt  of  defendant  is  not  a  question  for  tbo 
discretion  of  the  court  ujwn  demurrer  to  the 
evidence,  but  If  there  la  any  evidence  to 
show  such  facts  It  is  a  question  for  tlie  Jury. 
Shires  V.  State,  2  Okla.  Cr.  S3,  99  Pac. 
1100. 

flOll)   Tbe  practice  does  not  contemplate 
a  demurrer  to  the  evidence  in  a  criminal 
case  except  u]>on  a  total  failure  of  evidence. 
Hunt  v.  State,  5  Okla.  Cr.  257.  114  Pac. 
341. 

(1915)  Where  the  evidence  introduced  on 
behalf  of  the  state  falls  to  establish  the 
crime  chargeil  in  the  information,  and  a  de- 
murrer is  interposed  to  the  evidence,  the 
same  should  be  sustalued  and  the  accused 
diwharged. 

Allison  V.  State.  11  Okla.  Cr.  509.  14S 
Pac.  824. 
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(1915)  A  defendant  sboiild  not  be  dis- 
charged OD  demurrer  to  the  evidence,  unleBS 
tbere  Is  no  evidence  tending  to  show  com- 
mission of  ttie  crime,  nr  the  evidence  shows 
«  luck  of  Jurisdiction. 

State  V.  GUtaiiple,  11  Okln.  Cr.  031,  150 
Pac.  96. 

(1918)  A  demurrer  to  the  evidence  Is 
properly  overruled,  when  tbere  is  competent 
eridenee  from  which  a  deduction  of  guilt 
can  be  reasonably  drawn. 

Cox  V.  State,  15  Okla.  Cr.  133,  175  Pac. 
264. 

(1919)  A  demurrer  to  the  evidence  is  not 
authorized  under  "Procedure  Criminal"  as 
the  proper  procedure  to  attack  the  sufficiency 
of  evidence,  but  If  defendant  thinks  the  evi- 
dence insufBclent  to  sustain  a  conviction  he 
should  request  a  directed  verdict  under  Rev. 
lAWS  1910.  §  5896. 

Dnvia  V.  State.  16  Okla,  Cr.  372.  377, 
182  Pnc.  908,  909. 

(1919)  Demurrer  to  the  evidence  is  not 
the  proper  practice  to  attack  the  sufflciency 
of  tbe  evidence— if  the  evidence  Is  thought 
to  he  insufficient  a  directed  verdict  should 
be  requested. 

Files  V.  State,  16  Okln.  Or.  363,  182  Pac. 
911. 

(1919)  A  demurrer  by  defendant  or  mo- 
tion for  directed  verdict  if  not  renewed  at 
tbe  close  of  defendant's  case  ultbouRb  made 
and  oTerroled  at  the  close  of  tbe  govem- 
mmt'B  case,  waives  the  question  of  tbe  suffi- 
ciency of  the  evidence. 

Blnckstock  v.  United  States,  261  Fed. 
160. 

(1920)  Where  there  is  sufficient  evidence 
at  tbe  conclusion  of  the  state's  case  to  have 
authorized  tbe  conviction  of  defendant  of 
the  crime  of  murder  as  cbarged  in  the  in- 
formation, it  is  not  error  for  the  trial  court 
to  refuse  to  direct  a  verdict  of  not  guilty. 

Nail  V.  State.  —  Okla.  Cr.  — ,  102  Pac. 
582. 

(1921)  Tbe  trial  court  should  not  sustain 
a  demurrer  to  tbe  evidence,  or  a  motion  to 
direct  ft  verdict,  where  tbere  is  proof  tend- 
ing reasonably  to  sustain  the  allegations  of 
the  information. 

Miliigan  v.  State,  —  Okla.  Cr.  — ,  199 

Pac.  uia 

1431.  Dismissal  or  nonniit. 

(1911)    Wbile  tbe  Jury  is  the  tribunal  for 
determining  facts  questioned,  where  there  is 
no  evidence  tending  to  prove  the  offense 
charged,  tbe  prosecution  must  be  dismissal. 
Guiacclmo  v.  State,  5  Okla.  Cr.  371.  115 
Pac.  129. 

(1920)  Treating  the  statement  of  facts  of 
the  county  attorney  as  true,  and  as  the  facts 
proved  against  defendant,  It  is  held,  that 
tbe  evidence  in  this  case  Is  wholly  insuffi- 
cient to  authorize  a  conviction  of  the  crime 
chafed,  and,  for  tbe  reason  that  It  would 


entail  unnecessary  expense  to  the  taxpayers 
to  remand  this  cause  for  further  proceed- 
ings, tbe  action  of  the  trial  court  in  dis- 
charging (ho  Jury  and  dismissing  said  cause 
Is  affirmed,  but  the  procedure  employed  Is 
not  coniuieuded. 

State  V.  Evans,  —  Okln.  Cr.  — ,  ISO 
Pnc.  735. 

g  432.  Direction  of  Tsrdiet. 
See  S  430. 
High  V.  State,  16  Okla.  Cr.  G&i,  182  Pac. 
907;  Files  v.  State,  16  Okla.  Or.  363, 
182  I'nc.  911;  Blnckstock  v.  United 
Stjites,  201  Feil.  IRO;  XaU  v.  State.  — 
Okla.  cr.  — .  102  Pac.  502:  Miliigan 
V.  State,  —  Okla.  Cr.  — ,  190  Pac. 
1118. 

See  fi  418- 
State  V.  Evaiui,  —  Okla.  Cr.  — ,  180 
Pac.  735. 

(1907)  In  every  criminal  case,  the  evi- 
dence must  be  sufficient  to  warrant  a  reason- 
able conclusion  of  defendant's  guilt;  other- 
wise It  Is  the  duty  of  the  court  to  instmct 
a  verdict  in  favor  of  the  defendant. 

Mickle  V.  United  States,  157  Fed.  229. 

(1909)  If  there  Is  any  evidence  tending 
trf  prove  that  the  defendant  has  committed 
the  offense  cbarged  in  the  indictment,  it  is 
not  error  for  the  court  to  overrule  defend- 
ant's motion,  ut  the  close  of  the  evidence, 
requiring  tbe  court  to  advise  the  Jury  to 
acquit  tlie  defendant  on  the  ground  tbat  the 
evidence  la  Insufficient  to  warrant  a  con- 
viction. 

Taylor  v.  Territory,  2  Okln.  Cr.  1,  99 
Pac.  628. 

(1900)  Where  there  is  competent  evidence 
reasonably  tending  to  show  guilt,  a  request 
to  direct  a  verdict  for  accused  is  properly 
refused. 

Faggard  v.  State,  3  Okla.  Cr.  169.  104 

Pac.  930. 

(1900)  Whtm  a  motion  Is  made,  supported 
by  affidavit,  to  withdraw  a  case  from  tbe 
Jury  and  to  discharge  the  Jury  on  account 
of  improper  action  of  the  officer  who  selected 
and  summoned  the  jury,  and  such  motion  Is 
made  as  soon  as  the  facts  stated  therein 
came  to  the  knowledge  of  defendant  or  his 
counsel,  and  the  matters  of  fact  so  stated 
are  not  denied  under  oath,  tbey  will  be 
treated  as  confessed,  nnd  will  be  construed 
most  strongly  against  the  prosecution  and 
In  favor  of  defendant. 

Harjo  V.  United  States,  1  Okla.  Cr.  500, 
98  Pac.  1021. 

(1909)  A  motion  to  direct  an  acquittal 
should  be  sustained  where  tbe  evidence  is 
insufficient  to  show  commission  of  tbe  offense 
cbarged. 

Pilgrim  V.  State,  3  Okla.  Cr.  49,  104  Pac. 
383. 
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(IDOO)  Where  the  evidence  only  raises  a 
suspicion  of  guilt,  an  acqnlttal  sboald  be 
directed  on  request. 

High  V.  State,  2  Ohla.  Cr.  161,  101  Pac. 
115. 

(1»11)  Wlieu  in  the  trial  of  a  criminal 
cause  there  is  no  proof  produceit  which 
tends  reasonably  to  sustain  the  chart^e,  it  is 
the  duty  of  the  court  to  advise  the  Jury  to 
return  a  verdict  in  favor  of  the  accused. 
(\inimina  v.  State,  6  Okla.  Cr.  180,  117 
Pac.  1099. 

(1911)    Where  there  is  a  total  absence  of 
direct  or  presumptive  evidence  to  sustain 
the  charge,  it  Is  the  duty  of  the  trial  court 
to  instruct  the  Jury  to  acquit  the  defendant. 
Huffman  v.  State,  B  Okla.  Cr.  476.  110 
Pac.  644. 

(1U12)  When,  in  tiie  trial  of  a  criminal 
case,  the  proof  Introduced  on  behalf  of  the 
Htate  Is  Insuttlclent  to  sustain  a  conviction, 
it  Is  the  duty  of  the  trial  court  to  advise 
tlie  jury  to  return  a  verdict  of  not  guilty. 
Nash  v.  State.  8  OMa.  Cr.  1,  120  Pac. 
260. 

(11)12)    When  the  testimony  on  Itebalf  of 
the  state  is  Insufllcipnt  uimn  which  to  base 
a  conviction,  a  retiuest  by  the  accused  for 
directed  verdict  should  be  grantetl. 

E^eston  v.  State.  H  Okla.  Or.  264,  127 
Pac.  204. 

(11H.3)  Where  there  Is  proof  In  the  rec- 
ord tcmliiij;  reusoimlily  in  sustnin  tlie  nl'^a- 
tiona  of  the  information,  a  trial  court  has 
no  ripht  to  advise  the  jury  to  return  a  ver- 
dict of  not  guilty,  iind  esiieclally  is  this  true 
when  there  has  been  an  testimony  offered 
on  the  part  of  the  accused. 

Stiite  V.  Duerksen,  8  Okla.  Cr.  001,  129 
Pac.  SSI. 

(li)13)  A  verdict  of  puilty  ii])on  the  un- 
corroborated testimony  of  an  accomplice  is 
contrai*y  to  law  and  tlie  evidence;  and  for 
this  reiison  the  defendant's  motion  to  direct 
n  verdlet  of  not  guilty  shonhl  have  1>cen  sus- 
tained. 

'iniomiiKim  V.  State.  0  Okln.  Cr.  52o.  132 
I 'lie.  ttfl5. 

(llHro  Kvldewe  of  facts  as  consistent 
with  innocence  as  with  guilt  is  InsutHcient 
to  sustain  a  conviction,  since  unless  there 
is  sub»itaiitiiil  evldonoe  of  fa<'ts  wliich  ex- 
<-Iude  every  other  hyixitliesls  Init  that  of 
snllt.v.  It  is  the  duty  of  the  trial  Judge  to  in- 
struct the  jury  to  return  a  veiilk-t  for  the 
ac<'U8ed;  and  where  all  the  snbstantial  evi- 
dence is  as  consistent  with  iniKH-cnce  as  with 
guilt,  it  is  the  duty  of  the  appellate  court  to 
reverse  a  judgment  against  blm. 

Isbelt  V.  United  States.  227  Fed.  7S8. 

(lOlo)  When  a  trial  court  finds  it  neces- 
sary to  advise  the  jury  to  return  a  verdict 
of  not  guilty  ou  the  only  offense  chnn^l  in 


tile  information,  he  should  discharge  the  Jury 
and  dismiss  the  prosecution. 

Findley  v.  State,  11  Okla.  Cr.  275,  H.% 
Pac.  1107. 

(1016)  Where  the  evidence  Introduced 
upon  the  trial  of  a  person  indicted  or  in- 
fonned  against  for  crime  foils  to  disclose 
the  commission  of  a  public  offense,  the  court 
should  advise  the  jury  to  return  a  verdict 
of  not  guilty,  for  the  reason  tiiat  a  verdkt 
of  guilty  would  be  contrary  to  both  the  law 
and  the  evidence. 

Shannon  v.  state,  12  Okla.  Cr.  584,  100 
Pac.  1131. 

(1917)  Where  in  a  criminal  case  the  evi- 
dence is  insufllcieut  to  sustain  a  conviction, 
in  that  the  evidence  Is  InsutHcient  to  show 
the  corpus  delicti  of  the  offense  chaiiced,  it 
Is  reversible  error  for  the  trial  court,  upon 
the  request  of  the  defendant,  to  refuse  to 
direct  the  jury  to  acquit  the  defendant 

Waide  v.  State.  13  Okla.  (M-.  ItKi,  162 
Pac.  1139. 

(lOlvS)  Wlien  the  evidence  falls  to  show 
everj'  essentbil  element  of  a  crime  charge<l 
the  court,  on  proi>er  motion,  should  direct 
a  verdict  for  defendant 

Mullins  v.  State.  15  Okhi.  Cr.  347.  170 
Pac.  765. 

(1918)  When  there  la  snfflclent  evidence, 
though  the  evidence  be  in  conflict,  to  estab- 
lish the  guilt  of  the  defendant  beyond  a 
reasonable  doubt  of  the  offense  charged  In 
the  information,  or  of  any  offense  Includetl 
In  the  offense  charged  therein,  u  request  for 
a  verdict  of  acquittal  is  pro^ierly  denied. 

Davis  v.  State,  15  Okbi.  Cr.  .HStt.  427. 
177  Pac.  (121,  625. 

(101!))  The  jury  are  the  exclusive  Judges 
of  the  facts,  and,  when  there  is  any  evldeuce 
teiidlng  reasonably  to  show  the  guilt  of  the 
defendant.  It  Is  not  error  to  refuse  to  In- 
struct the  Juo'  to  acquit  the  defendant. 
Arnold  v.  State,  15  Okla.  Cr,  ."^19,  17A 
Pac.  897. 

(1920)  Where  there  are  facts  from  which 
tile  jury  can  legitimately  dediH'c  either  of 
two  cimcluslous,  a  motion  for  a  directed  ver- 
dh  t  should  always  lie  denied. 

Iladke  v.   Smte,  —  Okla.  Cr.  — .  1S7 
Pac.  SOO. 

(1{>2!1))  A  defendant  may.  under  Ilev.  I^aws 
1910.  S  nsiHt,  present  to  the  court  his  rlRht 
to  an  ac(|uittal  as  to  matter  of  Ian*,  hut  is 
not  confined  to  the  statutory  formula  or  to 
any  form  of  words,  ail  that  is  necessary  is 
that  it  shall  l>e  preseiite<l  hi  some  Intettlgible 
form. 

.McUiugblhi  v.  State.  ~  Okla.  Cr.  — . 
193  Pac.  1010. 

(Il>a0)  In  the  trial  of  a  criminal  case,  if 
the  evidence  Introduced  by  the  state  fails 
to  incrlniin.ite  the  defendant  or  as  a  matter 
of  law  is  InsufBctent  to  show  that  he  la 
guilty  of  the  offense  charged,  it  Is  not  onl>- 
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tbe  rlcbt  bat  the  duty  of  tbe  trial  conrt  to 
advise  the  Jury  to  return  a  verdict  of  ac- 
qalttaL 

McLaughlin  t.  State,  —  Okla.  Cr.  — , 
193  Pac.  1010. 

S  433.  InstracUoDS  invading  province  of  Jury. 
!  434.   Antbority  to  instrnct  in  genend. 

(1913)  Instructions  shuuld  not  invade  tbe 
province  of  the  jury  to  decide  question  of 
fact,  or  extend  lieyond  a  plain  statement  of 
the  law  HpplUable  to  the  cat>e. 

MonflKban  v.  State,  10  Okln.  (;r.  80,  134 
Pac.  77, 

I  435.   Credibility  of  witneMCS. 

(]St»»)  it  is  not  reversible  error  for  tlie 
trial  JudKO.  In  n  prttHccution  for  murder,  to 
liifrtnict  tbe  jur.v  imrtlculiirly  as  to  tlie  wcigiit 
to  be  given  to  the  testimony  of  :i  defendant 
who  lias  tcHttfietl  in  his  own  behalf;  yet 
H  Is  the  better  practice  to  lay  down  the 
rule  in  a  general  way,  as  applicable  to  all 
tbe  witnesses. 

Heinis  V.  TTnited  States.  2  Ind.  Ter.  595, 
52  S.  W.  60. 

(1908)  It  is  improper  for  a  trial  Judge 
to  intimate  what  his  opinion  Is  as  to  tbe 
credibility  of  any  witness. 

Slater  v.  United  States,  1  Okla.  Cr.  275, 
98  Pac.  110. 

(1900)  Wilson's  Kev.  Stat.  1903.  S  5518. 
makes  the  Jury  the  exclusive  Judges  of  &u 
questions  of  fact,  and  It  is  therefore  error 
tor  tbe  trial  court  to  Instrnct  the  Jury 
that  tfaey  are  bound  to  accept  and  act  upon 
tbe  testimony  of  an  impeached  witness  if 
it  has  been  corroborated. 

Ilea  T.  State,  3  Okla.  Cr.  260,  105  Pac. 
381. 

(1011)  Where  tbe  state  relies  u()on  the 
testimony  of  an  accomplice  to  secure  a  con- 
viction, the  court  may  instinct  the  jury  that 
the  witness  upon  whose  testimony  the  state 
so  relies  is  an  accomplice. 

Cbappel  V.  Sate,  6  Okla.  Cr.  398,  119 
Pac.  139. 

(1912)  Trial  courts  can  not  legally  indi- 
cate their  opinion,  either  expressly  or  Im- 
pliedly, intentionally  or  otherwise,  ns  to  the 
credibility  of  any  witness,  or  as  to  the  truth 
of  any  fact  in  issue;  but  the  whole  matter 
of  findings  as  to  tbe  facts  of  the  case  must 
be  left  entirely  to  tlie  Jury,  without  sugges- 
tions or  leadings  by  the  court. 

Havill  v.  .«itate.  7  Okin.  Cr.  22,  121  Pac. 
TM. 

To  tell  a  jury  that  they  are  at  liberty  to 
illsregard  the  testimony  of  a  witness,  who 
tbey  brieve  has  wilfully  testified  fals^y  as 
to  any  material  tact,  except  In  so  far  as 
tbe  same  may  be  corroboratefl  by  other  cred- 
ible evidence.  Is  to  tell  them  that  If  they 
And  such  testimony  bns  been  corroborated 
tbey  are  bound  to  accent  snd  act  upon  It 
although  tbey  may  still  believe  It  to  be 
fmtme:  and  such  Instrnctlon  iurades  the 
prorlnce  and  risht  of  the  Jury  to  be  tbe 


sole  Judges  of  tbe  credJbflit>'  of  tbe  wit- 
nesses, and  Is  therefore  erroneous. 

(1912)  Sogers  v.  State,  8  Okla.  Cr.  226, 
127  Pac.  365;  (1912)  Roberts  v.  State, 
8  Okla.  Cr.  394,  127  Pac.  fm. 

(1912)  It  U  -reversible  en-or  In  a  close 
ease  for  the  trial  conrt  to  instrnct  tbe  jury 
as  follows;  "In  this  connection,  gentlemen 
of  the  jniy,  you  are  instructeri  that,  if  you 
believe  from  tbe  evl(len'*e  that  any  witness 
has  linowingly  and  wilfully  testified  falsely 
88  to  liny  material  fact  In  the  case,  you  have 
a  right  to  disregard  any  -nid  all  testimony 
of  such  witness  exc^t  in  so  far  as  the  same 
may  be  corroborated  by  other  credible  evi- 
dence or  by  tbe  facts  and  circumstances 
proven  In  tbe  case";  iMK'ause  such  instruc- 
tion is  calculated  to  create  the  Impression 
ui>on  the  minds  of  the  Jury  that  they  arc 
bound  to  believe  the  testimony  of  such  wit- 
ness If  tbey  find  he  has  been  corroborated. 
Gilbert  v.  State,  8  Okta.  Cr.  329,  127 
Pac.  889. 

(1921)  The  geiicral  in-^tnictlon  on  the 
credibility  of  witnesses  is  a  sufficient  rule 
for  tbe  guidance  of  the  jury.  The  trial  conrt 
should  not  attempt  to  give  the  Jury  an  In- 
struction as  to  whom  they  should  believe, 
or  whom  they  may  disbelieve,  but  leave  this 
matter  to  tbe  common  sense,  sound  Judgment 
and  experience  of  the  jurors. 

Cole  V.  State,  —  Okla.  Cr.  — ,  195  Pac. 
901. 

9  436.   Credibility  of  accused. 

(1804)  On  the  Joint  trial  of  several  de- 
fendants, Instructing  the  Jury  to  take  Into 
consideration  the  fact  that  defendants  were 
Interested  parties,  in  determining  the  weight 
that  should  bo  given  to  their  testimony,  was 
proper. 

Territory  v.  Gatllff,  2  Okla.  523.  37  Pac. 
809. 

§  437.  Assumptions  as  to  facts. 

(19(Xt)  The  court  can  not.  In  charging  the 
jury  in  a  criminal  case,  submit  any  prop- 
osition which  assumes  any  particular  con- 
troverted fact  to  l)e  proved,  which  is  an  ex- 
pression on  the  weight  of  the  evidence  or 
credit  of  a  wltnes.«,  or  which  requires  the 
Jury  to  give  more  credit  to  one  class  of  tes- 
timony than  some  other. 

Kirk  v.  Territory.  10  Okla.  41!.  CO  Puc. 
797. 

An  iiuttructlon  that  no  man  can.  by  his 
own  lawless  act.  creste  a  necessity  for  act- 
ing in  self  defense,  when  considered  with  In- 
structions properly  defining  self-defent^e.  was 
not  erroneous  as  assuming  that  defendant 
created  the  necessity  by  his  own  lawless 
net  to  produce  a  fear  that  his  life  was  In 
danger  from  deceased,  and  tfiklng  advantage 
of  the  plea  of  self-defense  made  it  necessary 
to  kUl. 

(1905>  Itobinson  v.  Territory.  10  Okla. 
241.  85  Pac.  4.'S1.  reversed  (1906)  14S 
Fed.  830. 
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(1909)  Wtiere  a  fact  is  staown  by  the  evi- 
dence uf  both  prosecution  and  defense,  tbe 
court  in  its  instructions  may  treat  It  as  ad- 
mitted. 

Stewart  t.  Territory,  2  Okla.  Cr.  63, 100 
Pac.  47. 

(1910)  The  instructions  of  the  trial  court 
should  upply  the  law  to  the  competent  evi- 
dence as  offered  by  the  stnte  and  the  accused, 
and  leave  tbe  Jury  to  determine  as  to  what 
facts  and  circumstances  are  established  by 
the  evidence. 

Dooling  V,  State,  3  Okla.  Cr.  491,  106 
PflC.  082. 

(1910)    It  is  not  error  for  the  court  In 
its  instructions  to  the  Jury  to  assume  as 
true  a  fiict  which  is  absolutely  and  Incon- 
Urovertibly  proven  and  is  wholly  undisputed. 
Bartell  v.  State,  4  OUu.  Cr.  135,  111 
Pac.  669. 

(1912)  Where  a  fact  material  to  tbe  issue, 
concerning  the  existence  of  which  there  Is 
conllict  in  tbe  evidence,  is  nssumed  by  the 
court  in  an  instruction  to  the  Jury  to  be 
fully  eatflblished,  tbe  province  of  tbe  jury 
Is  invaded,  and  constitutes  prejudicial  error. 
Gray  v.  State,  7  Okla.  Cr.  102,  122  Pac. 
26B. 

(1917)  An  instruction  on  self-defense  held 
not  objectionable  as  assuming  that  the  de- 
fendant invited  or  provoked  a  difficulty  wltb 

Basbara  v.  State,  13  Okla.  Cr.  304,  164 
Pac.  324. 

$  438.   Opinion  or  beli^  aa  to  facts. 

See  S  435. 
HavUl  V.  State,  7  Okla.  Cr.  23,  121  Pac. 
794. 

See  i  366. 

Nicholson  V.  State,  13  Okla.  Cr.  123,  162 
Pac.  447. 

(1809)  AU  questions  of  fact  in  a  crim- 
inal case  are  to  be  determined  by  the  Jury, 
and  the  court  can  not  express  an  opinion 
as  to  the  weight  of  evidence,  except  to  dU 
rect  a  verdict  of  not  guilty,  and  even  tbeii 
the  Jury  must  be  advised  that  th^  may  dl^^ 
r^rd  such  instruction  and  return  a  verdict 
uf  Ruilty. 

Lawson  v.  Territory,  8  Okla.  1,  56  I'ac. 
698. 

(1910)  In  an  instruction  to  the  Jury  that 
■*If  you  convict  tbe  defendant,  you  can  only 
convict  hini  on  one  count  of  the  iurtictuient." 
tbe  condHlonal  clause,  "If  you  convict  the 
d^endunt,"  dees  not  indicate  any  belief, 
opinion,  or  desire  in  the  mind  of  the  court 
AS  to  what  the  verdict  of  the  Jury  should  be. 
Fooshee  v.  State.  3  Okla.  Cr.  OflO.  lOS 
Pac.  554. 

An  Instruction,  i-uuchtHi  iu  iuugua^e  which 
implies  tbe  expectation  of  the  court  tbiit 
a  verdict  of  gxillty  will  be  returned,  or  an 
Intimation  that  it  is  the  duty  of  the  Jury 


to  convict,  or  which  tends  to  shift  tbe  bur- 
den of  proof,  is  improper. 

(1010)  Bauer  v.  State.  3  Okla.  Cr. 
107  Pac.  525;  (1915)  Love  v.  State, 
12  Okla.  Cr.  1,  150  Pac.  913. 

(1013)  On  the  trial  of  an  indictment  or 
Information,  questions  of  law  are  to  be  de- 
cided by  the  court  and  questions  of  fact  are 
to  be  decided  by  the  Jury,  and  the  court  has 
no  right  In  charging  tbe  Jury  to  submit  any 
proposition  which  assumes  any  particular 
controverted  fact  to  be  proved,  which  is  an 
expression  upon  tbe  weight  of  tbe  evidence 
or  cretlit  of  n  witness,  or  which  requires 
the  Jury  to  give  more  credit  to  one  class 
of  testimony  than  some  other;  and  the  Jury 
must  be  left  entirely  free  to  determine  all 
facts,  tbe  weight  of  tbe  testimony,  and  the 
credit  to  be  given  the  witnesses. 

Collegenia  v.  State,  0  Okla.  Cr.  425,  132 
Pac.  375. 

(1913)  Instructions  Implylnji  tbe  expec- 
tation of  the  court  that  a  verdict  of  guilty 
will  be  rendered,  or  an  intimation  that  the 
Jury  should  convict,  are  improper. 

Nichols  v.  State,  10  Okla.  Cr.  247.  135 
Pac.  1071. 

(1919)  Instmctlons  submitted  by  a  trial 
court  to  the  Jury  should  be  clear  and  abso- 
lutely free  from  any  suggestion  as  to  the 
verdict  tbe  court  expects;  and  any  Instruc- 
tion which  has  the  effect  of  intimating  to  tbe 
Jury  thnt  the  court  expects  a  verdict  of 
guilty,  or  expects  the  Jury  to  go  Into  the 
reiilm  of  possibilities  for  the  purpose  of  find- 
ing a  verdict  of  guilty,  is  fundamentally 
wrong. 

Carter  v.  State,  12  Okla.  Crr.  164.  152 
Pac.  1132. 

S  439.   Wei^t  and  effect  pt  evidence. 

(1806)  An  Instruction  to  the  Jury,  that 
"the  burden  of  proof  is  upon  the  defMidant 
to  show  that  be  purchased  tbe  whisky  in 
the  Indinn  Territor.v,  and,  unless  be  estab- 
lishes this  fact,  they  are  authorized  to  as- 
sume that  he  introduced  It."  is  not  reversi- 
ble error,  though  it  constitutes  a  comment 
on  the  weight  of  evidence. 

Paris  V.  irnited  States,  i  Ind.  Ter.  43, 
35  S.  W.  243. 

(1R97)  In  H  trial  for  murder,  an  instruc- 
tion that  "In  determining  as  to  whether  de- 
fendant is  gntlty  of  the  offense  charged" 
the  Jury  must  consider  the  facta  and  circum- 
stances detailed  In  evidence  from  defend- 
ant's standpoint,  as  they  reasonably  ap- 
peared to  him  at  the  time,  and  not  from 
any  other  8tand|x>Int,  was  properly  refused, 
as  It  Is  only  where  the  homicide  Is  Justi- 
fied on  tbe  ground  of  self-defense,  and  where 
defendant  is  to  Judge  ns  to  the  danger  lii 
which  he  Is  placed  at  the  time,  thnt  tbe 
facts  and  circumstances  which  constitute  the 
danger  are  to  be  viewed  from  defendanfa 
standpoint. 

Watklns  V.  I'nited  States,  1  Ind.  Ter. 
."104,  41  S.  W.  1044, 
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(1907)  In  a  criminal  prosecution,  the 
coort  properly  explained  to  the  Jury  that  an 
aflMavIt  made  by  a  witness  and  Introduced 
In  evidence  was  not  one  on  wbich  a  prose- 
cution for  perjury  could  be  baaed  because 
not  a  statement  required  by  law  to  be  sworn 
to. 

Isaac  T.  United  SUtes,  7  lud.  Ter.  IQQ, 
IM  S.  W.  688. 

(190S)  An  Instruction  that  the  possession 
of  property  rpcently  stolen  raises  a  presnmp- 
tiOQ  against  the  i)erson  bavtnt;  such  pos- 
session, which  requires  nn  explanation  from 
him,  Is  erroneous  as  being  a  charge  upon 
the  weight  of  the  evidence. 

Slater  t.  United  States.  1  Obla.  Gr.  275, 
98  Fac  110. 

(1909)  An  InRtruction  that  the  facts  did 
not  contain  any  element  of  excusable  or  Jus- 
tifiable homicide  Is  not  an  invasion  of  the 
Jury's  province. 

Reed  v.  State,  2  Okla.  Cr.  689,  1(0  Pac. 
7042. 

(1909)  Where  the  court  deems  the  evi- 
dence InsnflBcient  to  warrant  n  conviction.  It 
may  advise  the  Jury  to  acquit. 

Shires  t.  State,  2  Okla.  Gr.  89,  99  Pac. 
1100. 

(1909)  A  charge  that  the  possession  of 
recently  stolen  property  raises  a  presumption 
against  the  person  having  the  same  er- 
roneous as  being  upon  the  weight  of  evl- 
d«ice. 

Pickering  v.  United  States,  2  Okla.  Cr. 

197, 101  Pile.  123. 

(1909)  Where  the  court  deems  the  evi- 
dence Insufficient  to  warrant  a  conviction, 
It  mav  advise  the  Jury  to  acquit. 

Sblres  v.  State,  2  Okla.  Cr.  89,  99  Pac. 
1100. 

(1910)  Where  the  court  Instructed  the 
Jary  tliat:  "It  la  the  opinion  of  the  couit 
that  there  Is  no  proof  In  the  case  justifying 
a  conviction  of  the  defendant  of  mnnalangh- 
ter  in  the  second  degree;  that  your  verdict 
should  he  either  guilty  of  murder,  manslaugh- 
ter In  the  first  decree,  or  not  gnOty,  but 
notwlthstandlnfc  this  opinion  of  the  court, 
you  may,  If  on  your  oaths  you  bdleve  the 
defendant  guilty  of  the  second  degree,  con- 
vict him  of  that  crime,"  It  was  erroneous 
aa  being  a  charge  on  the  weight  of  the  evi- 
dence. 

Fooshee  v.  State,  3  Okla.  Cr.  666,  108 
Pac.  554. 

(1910)  It  Is  proper  to  refuse  a  requested 
instmction  that  the  Jury  should  receive  with 
caution  the  testimony  of  a  detective;  the 
Jury  beim;  the  sole  Judges  of  the  credibility 
of  the  witness  and  the  weight  to  be  given 
his  testimony. 

Remer  r.  State,  3  Okla.  Cr.  706,  199 
Pac.  247. 

(1913)  The  Jury  are  the  exclusive  Judges 
of  the  credibility  of  the  witnesses  and  the 


weight  of  the  evidence,  and  they  are  not 
bound  to  believe  the  testimony  or  any  part 
of  the  testimony  of  any  wlbiess  when  In 
their  Judgment  a  witness  may  have  testified 
falsely  or  may  have  been  mistaken;  and  It 
la  Improper  for  tbe  trial  court  to  give  an 
Instruction  which.  In  the  least,  trenches  upon 
this  prerogative  of  the  Jury. 

Williams  V.  State,  9  Okla.  Or.  206,  131 
Pac.  179. 

(1913)  The  Jury  must  he  left  free  to  de- 
termine for  themselves  whether  the  evidence 
is  TOffident  to  satls^  the  law,  and  an  instruc- 
tion which  advises  them  on  that  subject  In- 
vades the  province  of  tbe  Jury  to  determine 
the  weight  and  sufficiency  of  the  evidence. 
(See  opinion  for  a  statement  In  the  charge 
of  the  court  held  to  be  a  comment  on  the 
weight  of  circumstantial  evidence  and  er- 
roneous.) 

Smith  V.  State,  10  Okla.  Cr.  46,  183 
Pac.  1136. 

(1914)  An  instruction  that  under  stated 
circumstances  "the  requirements  of  the  law 
as  to  the  sufficiency  of  circumstantial  evi- 
dence will  be  satisfied,"  was  held  error  as 
Invading  the  Jury's  province. 

Harris  t.  Stal^,  10  Okla.  C^.  417.  137 
Pac.  86K 

(1915)  It  la  an  invasion  of  the  Jury's 
province  to  chai^  that  an  acquittal  can  not 
be  based  upon  character  evidence. 

Hall  V.  State,  12  Okla.  Cr.  20.  151  Pac. 
487. 

(1916)  Under  Sess.  Laws  1913,  ch.  26. 
S  6,  providing  that  "the  keei^ng  in  excess 
of  one  gallon  of  splritons.  or  one  gallon  of 
vinous,  or  more  than  one  cask  of  malt  liq- 
uors, or  any  lmltati<ni  thereof,  or  substitute 
therefor  *  *  •  shall  be  prima  facie  evi- 
dence of  an  intention  to  convey,  sell,  or 
otherwise  dispose  of  such  liquors."  it  is  er- 
ror to  charge,  "If  yon  find  from  the  evidence 
In  this  case  beyond  a  reasonable  doubt  that 
the  defendant  had  In  his  possession  more 
than  one  gallon  of  splritous  liquors,  then 
and  In  that  event  the  state  has  Introduced 
that  amount  of  evidence  which  would  be 
sufficient  to  counterbalance  the  general  pre- 
sumption of  Innocence  and  warrant  a  con- 
viction. In  the  absence  of  other  proof  rais- 
ing a  reasonable  doubt  as  to  tbe  unlawful 
intent  of  the  defendant,*'  because  the  lan- 
guage used  Invades  the  province  of  the  Jury 
and  deprives  the  defendant  of  the  presump- 
tion of  innocence  and  is  a  comment  on  the 
weight  of  the  evidence. 

Huff  V.  State,  12  Okla.  Cr.  138^  162 
Pac  464. 

(1917)  Defendant  requested  the  follow- 
ing Instruction :  "Yon  are  instructed  that  if 
during  the  course  of  this  trial  any  evidence 
has  been  offered  which  Is  capable  of  two 
constructions,  one  favorable  to  the  defendant 
and  one  unfavorable,  that  it  will  be  your  duty 
to  give  to  such  evidence  the  construction 
most  favorable  to  the  defendant."  Held 
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properly  refawd  as  invading  the  province 
of  the  Jury  In  that  it  tended  to  deprive  the 
jui-y  of  the  right  to  determine  tlie  weight 
of  tbe  evidence  and  the  inferences  properly 
to  be  drawn  therefrom. 

Hlsaw  V.  State,  13  Olila.  Cr.  484,  165 
Pac.  636. 

(H)21>    It  iH  nnt  error  to  refuse  to  give 
requeiited  Itis^truc-tlons  which  amoniit  to  com- 
inentB  upon  the  weight  of  the  evidence,  and 
are  Invasions  of  the  province  of  the  Jury. 
West  V.  State.  —  Okla.  Cr.  — ,  198  Pac. 
99. 


«i)  NECESSITY,  REQUISITES.  AND  SUF- 
FICIEXCY  OF  IXSTnU(rriONS. 

S  440.   Duty  of  jadge  in  general. 

(1935)  The  offense  set  forth  in  tbe  in- 
formation Is  tlie  one  which  Axes  the  Juristllc- 
tiou  of  the  court,  and  the  court  has  Jurisdic- 
tion over  any  included  offense,  it  being  the 
court's  duty  to  submit  an  incinded  offense 
when  any  phase  of  the  testimony  warrants 
it,  and  especially  so  upon  request  of  counsel. 
Moody  v.  State,  11  Okla.  Cr.  471,  148 
Pac.  1055. 

(1920)  The  instructions  must  be  coosld- 
fted  as  a  whole,  and  where  they  fairly  and 
fully  state  the  law  of  tbe  case,  and  are  as 
favorable  to  the  defendant  as  the  evidence 
would  warrant,  they  are  sufficient. 

Agent  V.  State,  —  Okla.  Cr.  — .  194  Pac. 
233. 

S  441.   Issues  and  theories  of  case  in  generaL 

(1902)  It  Is  not  error  to  charee  that  the 
issue  for  the  jnry  }s  to  determine  from  the 
evidence,  nnder  the  instructions,  the  guilt 
or  Innocence  of  the  accused. 

Smith  V.  Territory,  11  Okla.  056,  69  Pae. 
803. 

(1900)  Wliere,  In  the  same  affray,  a  de- 
fendant, by  separate  shots,  kills  two  persons, 
and  has  been  acquitted  for  the  nim*der  of 
the  first,  and  is  upon  trial  for  tho  mnrder 
of  the  second,  instructions  as  to  effect  of 
such  acquittal  were  held  necessary. 

Morris  V.  Territory,  1  Okla.  Cr.  617,  90 
Pac.  760. 

(1909)  Instructions  in  n  crlmlnnt  case 
Nhotild  cover  all  the  issues:  defendant  being 
entitled  to  an  instruction  defining  the  law 
applicable  to  Ills  defense  if  there  Is  any 
couiiietent  evldmce  reasonably  tending  to  sus- 
tain It. 

Iteed  V.  State,  3  Okla.  Cv.  16,  103  Pac. 
1070. 

(1910)  The  defendant  In  a  crimiimi  vane 
has  a  right  to  have  a  clear  and  nftirmative 
instruction  given  to  the  Jur>'  appli>nb1e  to 
his  testimony,  based  upon  the  hypothesis  that 
it  is  true,  when  such  testimony  affects  a 
mnterial  issue  in  the  case. 

Payton  v.  State.  4  Okla.  Cr.  316,  111 
Pac.  666. 


(1911)  It  is  the  duty  of  the  trial  court 
to  instruct  the  Jury  as  to  the  law  of  tbe  case 
on  trial,  and  this  includes  a  definition  of  the 
offense  sulflcient  to  inform  tbe  Jury  what 
facts  are  necessary  for  the  proof  to  estab- 
lish in  order  to  Justify  them  In  Hudtng  n 
verdict  of  guilty,  and  when  this  is  not  done 
a  conviction  had  will  be  set  aside. 

Itrooks  V.  State,  6  Okla.  Cr.  23.  115  Pac. 
1026. 

(1912)  Where  nu  issue  Is  i)roi>erIy  pre- 
sented by  the  evidence,  and  the  defendant 
requei^ts  It,  he  is  entitled  to  an  Instruction 
niton  the  iiyirathcais  that  his  testimony  is 
true. 

Mcintosh  V.  State,  S  Okln.  Cr.  409,  12S 
Pac.  73C. 

(1914)  The  trial  court  should  avoid  writ- 
ing his  instructions  so  as  to  cover  the  sur- 
plus languatre  used  in  an  Information,  but 
the  charge  of  the  court  should  be  reasonably 
concise  and  clear,  and  should  conform  to 
the  charge  set  forth  In  the  lufonuntion. 

Jenkins  v.  State,  11  Okla.  Cr.  168,  14.'i 
Pac.  500. 

(1915)  Instructions  should  be  clwir-cut. 
and  concisely  state  the  rule  of  law  appli- 
cable to  the  issue  under  tbe  proof. 

Courtney  v.  State,  12  Okla.  Cr.  160.  152 
Pac.  1134. 

(1917)  Where  a  husband  and  wife  are 
Jointly  charged  with  murder,  and  the  proof 
shows  that  the  wife  wa«  engaged  In  a  con- 
troversy with  deceased,  during  which  shots 
were  flred  by  both  participants,  resulting 
In  the  Injury  of  each,  and  the  husliand,  who 
had  the  right  to  defend  his  family  and  prem- 
ises, appearwl  on  the  scene  after  the  be- 
ginning of  the  controversy  and  after  his 
wife  bad  retired  from  the  conflict,  and  when 
the  proof  further  shows  there  was  no  word 
or  act  of  hostility  jointly  engaged  in  by  tbe 
'Icfendaiits.  and  uo  claim  is  made  that  a 
conspiracy  existed  between  them  to  accom- 
plish the  homicide,  then  the  per3<m  firing 
the  fatal  shot  is  entitled  to  have  his  theorj* 
of  the  case  submitted  to  tbe  Jury  without 
being  burdened  with  any  hostile  act  which 
may  have  been  Indulged  in  by  his  codefend- 
ant  without  his  knowledge  or  acquiescence. 
Scott  V.  State,  13  Okla.  Cr.  225,  163 
Pac.  553. 

(1917)  On  a  trial  for  IniTeny.  wliere  clr- 
cumsbintlal  evidence  is  relied  on  for  a  con- 
viction, and  there  is  a  direct  conflict  in  tin- 
testimony.  It  Ls  error  for  the  trial  court  to 
fail  and  refuse  to  instruct  on  the  law  a]*- 
plical>le  to  a  theor}-  of  the  defense  which 
the  evidence  tends  to  support,  when  the  de- 
fendant requests  it. 

Crittenden  v.  State,  13  Okla.  Cr.  351,  161 
Pac.  075. 

(1!H:»)  It  Is  error  for  the  trial  couit  to 
fall  and  refuse  to  instruct  on  tbe  law  ap- 
plicable to  a  theory  of  the  defense  which 
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the  evidence  tends  to  support  when  the  de- 
fendant requested  It. 

Tubby  V.  stute,  15  Okla.  Cr.  496.  178 
Pac.  491. 

(191!))  The  defendant  hiis  n  right  to 
have,  when  requested,  an  utSrmative  instrac- 
tion  given  to  the  jnry  applicable  to  his  tesr 
tlmony,  based  upon  tlie  hypothesis  that  it  is 
true,  vrhea  such  testimony  affects  a  material 
issue  iu  the  case  and  would  conKtltute  ground 
for  iKijuittaL 

IVyton  V.  State.  16  Obla.  Cr.  410,  183 
Pac.  630. 

i  442.   EJemeDts  and  incidents  of  offense,  and 
defenses  in  generaL 

(1009)  It  Is  error  in  a  trial  for  a  mis- 
demeanor to  charge  the  Jury  that  if  the 
testimony  shows  the  commission  of  the  of- 
fense charged  at  any  time  since  the  date 
mentioned  in  the  information,  iind  the  time 
of  tlie  trial  they  may  convict,  since  instruc- 
tions as  to  trial  sboTild  be  limited  to  a 
ilate  anterior  tu  the  tiling  of  the  informa- 
tion, and  within  the  limits  Ini-luded  lii  the 
Ktatute  of  limttationB. 

MitcheU  V.  State.  2  Okla.  Cr.  442,  101 
Pac.  1100. 

(ltM»)  It  is  error  to  Instruct  that  if  the 
testimony  shows  the  eoramisaion  of  the  of- 
fense charged,  at  any  tinie  since  the  date 
mentioned  in  the  indictment,  the  Jury  may 
convict,  since  the  time  of  the  commission  of 
the  offense  must  be  prior  to  the  illlng  of  the 
prosecution  and  within  the  statute  of  lim- 
ItatiuDS. 

Banks  v.  State,  2  Okla.  Cr.  330,  101 
Pac.  610. 

(1010)  It  is  error  for  tlie  court  to  in- 
struct the  Jury  that  if  the  testimony  shows 
the  commission  of  the  offense  charged,  at 
any  time  prior  to  the  trial,  they  may  find 
the  defendant  guilty,  as  an  Instruction  as 
to  the  time  must  be  confined  to  the  time  ex- 
tending back  from  the  filing  of  the  accusa- 
tion, within  the  time  fixed  by  the  statute  of 
limitations 

Taylor  v.  State,  4  Okla.  Cr.  468,  114 
Pac.  628. 

(11)17)  While  court  sliouM  Kitbtiiit  all  dc- 
fenaex,  though  inconsistent,  he  should  not 
charge  the  Jurj-  whether  defeiifvs  nre  con- 
sistent or  inconsistent. 

Varbrough  v.  State.  13  Okla.  Cr.  140,  162 
Pac.  678. 

(lOlS)  A  iierson  who  Is  charged  with  un- 
lawfully conveying  intoxicating  liquor  from 
one  place  within  this  state  to  another  place 
therein  and  within  the  jurisdiction  of  the 
trial  court,  and  who,  as  bis  defense  to  the 
clurge,  offers  testimony  to  establish  the  fact 
that  he  acted  innocently  and  without  knowl- 
edge that  the  packages  conveyed  contain  in- 
toxicating liquor,  and  without  sufficient  in- 
formation to  put  him  on  notice  to  this  ef- 
fect, is  entitled  to  have  Ills  defmse  submit- 


ted to  the  jury  by  proper  instructions  of 
tbe  court. 

Golpi  V.  State.  14  Okla.  Cr.  5W.  174 
Pac.  288. 

i  443.  Insanity. 

An  instruction  that  a  homicide  commit- 
ted by  one  who  has  not  sufficient  under- 
standing to  distinguish  between  right  and 
wrong  is  excusable,  but  thtit  If  one  la  able 
to  comprehend  the  consequences  of  such  act 
the  law  recognizes  him  as  sane  and  holds 
him  i-esjwnsible  for  his  act,  is  proiwr,  ou 
trial  for  murder,  where  the  defense  was  in- 
sanity. 

(1901)  Queenan  v.  Territory,  11  Okla. 
201,  71  Pac.  218,  judgment  affirmed 
(1903)  100  i:.  S.  548.  47  L.  ed.  1175,  23 
Sup.  Ct.  76?. 

(1003)  On  a  trial  for  murder,  in  which 
insanity  is  a  defense,  an  instruction  that, 
where  insanity  Is  of  a  permanent  type,  such 
condition  proved  to  have  once  existed  Is  pre- 
sutiied  to  hove  continued,  Is  Improiier,  iu  the 
absence  of  any  proof  showing  any  perma- 
nent condition  of  Insanity  at  any  time  before 
tbe  killing. 

Bhiyon  V.  i;nite<l  States,  4  Ind.  Ter.  642, 
76  S.  W.  265. 

(lOfKl)  On  a  trlui  for  murder,  in  which 
insaidty  Is  a  defense,  :m  Instrurtlon  that 
the  conduct  may  in  many  respects  be  reg- 
ular, and  there  may  be  lusnne  delusions  by 
which  the  mind  Is  perverted.  Is  properly  re- 
fused, in  the  absence  of  any  evidence  of  in- 
sane delusions  of  any  kind. 

Biujon  V.  United  States,  4  Ind.  Ter.  642, 
76  S.  W.  265. 

(1018)  An  liistnictiou  upon  tbe  issue  of 
tnsaulty,  when  that  Issne  la  properly'  raised, 
should  be  given  in  compliance  with  the  rule 
laid  down  in  Adair  v.  State,  6  Okla.  Cr.  284, 

lis  I'ac.  41(!. 

Snodgrass  v.  State,  15  Okla.  Cr  117.  175 
Pac.  120. 

S444.  Alibi. 

(1890)  Oa  a  trial  for  hurglary.  where  the 
main  defeuKe  Is  an  alibi.  It  Is  error  to  charge 
that  the  liurden  of  proof  tis  to  the  alibi  Is 
on  the  defendant,  but  that.  If  the  evidence 
raises  a  reasiniable  doubt  In  the  minds  of 
tbe  Jury,  the  defendant  is  entitled  to  the 
t)euetit  thereof. 

Shoemaker  v.  Territory,  4  Okla.  118, 
43  Pac.  1050. 

(HKHit  To  entitle  defense  of  althi  to  con- 
sideriitlon,  tbe  evidence  must  show  that  at 
the  very  time  of  the  commission  of  the  crime 
charged  accused  was  at  a  place  so  far  away 
or  under  such  circumstances  that  he  could 
not  with  ordinary  exertion  have  reached  the 
place  where  the  crime  was  commlttetl  so  as 
to  participate  In  the  crime,  and  unless  the 
evidence  so  shows  an  Instruction  on  tbe  sub- 
ject of  alibi  is  necessarj'. 

Barbe  v.  Terrltorj-,  16  Okla.  562.  86  Pac. 
61. 
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(1906)  An  instruction  tliat  a  defense  of 
alibi,  to  be  entitled  to  consideration,  mast 
show  tbat  at  the  very  time  of  the  commis- 
sion of  the  crime  the  accused  was  at  an- 
other place,  so  far  away  that  he  could  not, 
with  ordinary  exertion,  have  reached  the 
place  where  the  crime  was  committed  to 
bare  participated  In  it,  and  stating  that 
the  Jury  shoold  consider  the  whole  of  the 
evidoice,  both  as  to  the  alibi  and  that  relat- 
ing  to  other  fiicts  In  the  case,  and,  if  It  en- 
tertained any  reasonable  doubt,  should  ac- 
quit, does  not  place  the  burden  of  proof  on 
the  dtfendant 

Tucker  t.  Territory,  17  Okla.  66,  87 
Pac.  307. 

{1906)  An  instruction  as  to  alibi  was 
held  to  properly  state  the  law. 

Glover  T.  United  States*  6  Ind.  Ter.  262, 
91  &  W.  41. 

(1909)      Sufficient  Instrnctlons  on  ques- 
tions of  alibi  under  the  fitcta  of  the  case. 
Buck  T.  Territory.  1  Okla.  Cr.  517,  98 
Pac.  1017. 

(1911)  An  instruction,  in  effect,  that  the 
defense  of  alibi  is  proper  and  legitimate, 
and  that  the  Jury  should  consider  all  the 
evidence  bearing  upon  such  defense,  whether 
introduced  by  the  state  or  the  defendant, 
and  that  if.  after  a  careful  consideration 
of  all  the  evidence  in  the  case,  the  jury  en- 
tertain a  reasonable  doubt  as  to  whether 
defendant  was  in  such  other  place  when  the 
crime  was  committed,  then  they  should  give 
the  defoidant  the  benefit  of  the  doubt  and 
acquit  him,  was  held  a  proper  statement  ot 
the  law. 

Thompem  v.  State,  6  Okla.  Cr.  SO,  117 
Pac.  216. 

(1911)  It  is  error  to  instruct  the  Jury 
upon  the  subject  of  alibi,  tbat  it  is  the  duty 
of  the  defendant  to  Introduce  a  sufllcient 
amount  of  evidence  to  satisfy  the  Jury  that 
be  was  elsewhere  at  the  time  of  the  commis- 
sion of  the  ofTense,  and  also  to  instruct  the 
Jury  that  If  they  believe  that  the  defendant 
has  successfully  established  an  alibi  they 
should  acquit  him. 

Thompson  v.  State,  6  OkU.  Cr.  SO,  117 
Pac.  216. 

(1^)  In  a  prosecution  mider  Act  March 
1,  1895,  cb.  145,  28  Stat.  693,  fbr  Introducing 
intoxtcatinig  liquor  from  without  the  state 
Into  that  part  of  Oklahoma  which  was  for- 
merly the  Indian  Territory,  it  was  held  not 
error  to  charge  the  Jury  that  tbey,  as  men 
of  affairs,  understand  that  It  is  the  common 
knowledge  of  all  that  persons  who  hare 
a  mind  to  violate  the  law  do  so  In  such 
a  manner,  if  possible,  to  avoid  dcrtection 
and  to  avoid  eye  witnesses;  that  you  are 
the  triers  of  the  facts  in  this  case,  and 
not  the  court;  that  any  suggestions  I  may 
have  in  regard  to  the  testimony  or  the 
weight  thereof,  and  what  I  deem  it  to  prove, 
is  not  binding  on  you;  but  I  think  you 
wIU  have  little  difficulty  In  concluding  Uiat 


the  liquor  in  question  came  from  without 
the  state;  that  an  alibi  Is  a  proper  defense 
in  a  criminal  case,  but  it  is  a  defense  which 
is  more  ea^  to  build  up  than  some  other 
defenses,  and  somewhat  more  difficult  to 
controvert. 

Fielder  v.  United  States,  227  Fed.  832. 

9  445.  CSiaracter. 

(1900)  The  better  and  safer  practice  for 
the  trial  court,  when  evidence  of  the  good 
character  of  defendant  la  proper  and  has 
been  Introduced,  is  to  Inc^ruct  the  Jury  upon 

such  18BU& 

Morris  T.  Territory,  1  Okla.  Cr.  617,  99 
Pac.  760. 

(1009)  In  instructing  on  character  the 
court  should  exercise  care  not  to  trench  on 
the  rights  of  the  jury;  all  that  Is  necessary 
for  the  court  to  do  being  to  inform  the  Jury 
that  they  may  give  to  character  evidence 
such  weight  as  they  deem  proper  in  con- 
nection with  all  the  other  testimony  of  the 
case  and  the  doctrine  of  reitsonable  doubt. 
Morris  V.  Territory,  1  Okla.  Cr.  617,  96 
Pac.  760. 

(1910)  For  proper  and  improper  instruc- 
tions upon  the  good  character  of  the  accnaed 
in  a  criminal  case,  see  the  opinion. 

Wilson  V.  State,  3  Okla.  Cr.  714.  100 
Pac.  289. 

(1910)  An  instruction  that  evidence  of 
peaceful  character  of  defendant  Is  competent 
for  consideration  of  the  Jury,  given  with 
other  evidence  In  the  case,  and  that  such 
evidence  la  particularly  important  If  there 
Is  a  dont>t  as  to  his  guilt  or  good  character, 
and  should  resolve  such  doubt  in  favor  of 
the  defendant;  but  If  the  Jury  have  no  doubt 
as  to  defendant's  guilt  such  evidence  would 
be  of  little  avail  was  proper  and  sufficient. 

Pickrell  v.  State,  4  Okla.  Cr.  xiv,  111 
Pac.  666. 

(1011)  For  an  instruction  upon  the  sub- 
ject of  the  character  of  appellant  which  was 

requested  and  properly  refused  by  the  court, 
see  opinion. 

Coleman  v.  State,  6  Okla.  Cr.  252.  118 
Pac.  694. 

(1911)  For  an  Instruction  upon  the  sub- 
ject of  character  which  was  properly  given 
by  the  trial  court,  see  opinion. 

Coleman  v.  State,  6  Okla.  Cr.  252,  118 
Pac.  594. 

(1911)  A  general  instruction  upon  the 
subject  of  character  is  all  that  the  court 
should  give  In  the  trial  of  a  criminal  case, 
and,  even  though  a  defendant  may  introduce 
evidence  of  a  previous  good  character;  yet, 
if  the  facts  and  circumstances  In  the  case 
are  such  that  such  evidence  could  not  be  of 
benefit  to  the  defendant,  it  Is  not  error  for 
the  trial  court  to  refuse  to  Instruct  upon 
this  subject. 

Holmes  V.  State,  6  Okla.  Cr.  541.  110 
Pae.4S0. 
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(1917)  It  was  not  error  to  deny  a  re- 
quested InBtrnctloii  tbat  defendant  Is  pre- 
sumed to  be  a  person  of  good  character. 

Greer  t.  United  States,  240  Fed.  320. 

§446.  PreBumption*  and  burden  of  proof. 
See  S  274. 

Hodges  V.  State,  16  Okla.  Cr.  1S3,  182 

Fac.  aaa. 

<lSe6)  On  a  trial  for  bui^lary,  where 
tbe  main  defense  is  an  atlbl,  It  is  error  to 
charge  tbat  tbe  burden  of  proof  as  to  the 
alibi  is  on  tbe  defendant,  but  that.  If  tbe 
evidence  raises  a  reasonable  doubt  in  tbe 
minds  of  tbe  jury,  tbe  defendant  is  entitleu 
to  tbe  benefit  thereof. 

Shoemaker  v.  Territory,  4  Okla.  118,  43 
Pac.  1060. 

<1S97)  It  is  not  sufficient  tbat  tbe  court 
instruct  the  Jury  In  general  terms  tbat  the 
burden  of  proof  is  on  tbe  territory  to  es- 
t^lldi  the  gollt  of  tbe  accused,  and  that 
each  materUU  element  of  tbe  crime  charged 
moat  be  estabUabed  by  the  territory  beyond 
a  reasonable  doubt;  but  tbe  defendant  is 
entltied  to  bare  the  court  instruct  tbe  Jury 
as  to  what  constitute  the  material  elements 
of  tbe  crime  chafed. 

Nelson  t.  Territory;  6  Okla.  512,  49  Pac. 
920. 

n9S&)  It  is  error  to  instruct  tbat  U 
"all"  the  facts  nnd  circumstances,  togetbei 
with  "all"  tbe  direct  evidence  relied  on  to 
secure  a  conviction,  can  be  reasonably  ac- 
conoted  for  on  any  tbeory  consistent  with 
tbe  innocence  of  defendant,  tbe  Jury  should 
acqnit 

Horn  V.  Territory,  8  Okla.  62,  56  Fac. 
846. 

(1900)  An  instruction  tbat  a  defense  of 
alibi  to  be  entitled  to  consideration,  must 
sliow  that  at  tbe  very  time  of  tbe  com- 
mission of  the  crime  tbe  accused  was  at 
another  place,  so  far  away  tbat  he  could 
not,  with  ordlnury  exertion,  have  renched  the 
place  where  tbe  crime  w»s  committed  to 
bave  participated  In  It,  and  stating  that 
the  Jury  should  consider  the  whole  of  the 
evldraice,  both  as  to  the  ullbl  and  tbat  re- 
latbig  to  other  facts  In  tbe  case,  and.  If  It 
eotertaioed  any  reasonable  doubt,  should 
acquit,  does  not  idace  tbe  burden  of  proof 
oa  the  defendant 

Tucker  v.  Territory,  17  Okla.  66,  87  Pac. 
307. 

(1909)  In  tbe  prosecution  for  a  felony, 
it  Is  error  to  give  an  instruction  which  casts 
on  defendant  tbe  burden  of  disproving  »ny 
material  allegation  of  the  cliarge. 

Fralzier  v.  United  States,  2  Okla.  Cr. 
657,  108  Pac.  37a 

Ibe  Instruction :  **If  you  believe  from  the 
evidence  tiiat  the  defendant  d\A  not,  on 
or  about  tbe  day  aid  In  the  county  and 
state  aforesaid,  deliver,  directly  or  Indirectly, 
any  whisky  to  the  said  W,  or  if  you  be- 
lieve defendant  did  not  receive  or  expect 


to  receive  any  money  in  exchange  therefor 
for  his  own  use  and  boiefit,  or  for  the 
use  and  braeflt  of  any  one  else  for  wliom 
be  might  have  been  at  tbat  time  employed, 
or  if  ttiere  is  a  reasonable  doubt  of  the 
SMllt  of  the  dtfendaat,  then  it  is  your  duty 
under  the  law  to  render  a  verdict  of  not 
guilty,"  Is  erroneous. 

(1909)   Hebden  v.  State,  2  Okla.  Cr. 

58S,  103  Pac.  737;   (1910)   MUler  v. 

State,  3  Okla.  Cr.  374,  106  Pac.  538.; 

(1910)  Clendennlng  v.  State,  S  Okla. 

Cr.  379,  106  Pac.  540. 

(1910)  An  instruction,  couched  in  lan- 
guage which  Implies  the  expectation  of  the 
court  that  a  verdict  of  guilty  will  be  re- 
turned, or  an  intimation  tbat  It  is  tbe  duty 
uf  the  Jury  to  convict,  or  which  tends  to 
.-ihlft  tbe  burden  of  proof,  la  Improper. 
Bauer  t.  State,  3  OUa.  Cr.  SSQ,  107  Pac. 
525. 

(1910)  Upon  a  trial  for  murder,  an  In- 
struction to  tbe  Jury  tbat,  "If  you  find  in 
zliiB  case  tbat  tbe  killing  is  proved  then  the 
burden  of  proving  circumstances  to  mitigate 
or  Justify  or  exciise  such  Idlllng  devolves 
apon  the  defendant,  unless  by  tbe  proof  on 
tbe  part  of  the  prosecution  It  is  sufflciently 
manifest  that  the  oCTense  committed  only 
amounted  to  manslaughter,  or  tbat  the  ac- 
cused was  Justified  or  excused  In  commit- 
dng  the  homicide,"  when  properly  explained 
or  properly  limited  In  Its  application,  is  not 
error. 

Prince  v.  United  States,  3  Okla.  Cr.  700, 
109  Pac.  2U. 

(1910)   An  Instruction  that  the  defendant 
is  presumed  to  be  Innocent  until  bis  guilt  Is 
proved  by  compet«it  evidence  beyond  a  rea- 
sonable doubt  la  not  erroneous,  but  la  inroper. 
Berry  t.  State,  4  Okla.  Cr.  202,  Ul 
Fac.  676. 

(1910)  An  Instruction  tbat  if  the  Jury 
were  satisfied  that  the  statements  of  de- 
fendant were  true,  their  verdict  should  be 
not  guilty,  because  tbe  defendant  could  not 
be  convicted  unless  they  were  satisfied  from 
the  evidence  tbat  be  was  guUty,  was  errone- 
ous, because  placing  the  burden  of  proof  on 

ACCUSGd 

Brady  v.  State,  4  Okla.  Cr.  xlli,  115 

Pac.  605. 

(1911)  An  Instruction  in  a  prosecution 
for  homicide  consistbig  of  Snyder's  Comp^ 
Laws  1909,  S  6S54,  to-wlt,  "Upon  a  trial  for 
murder,  the  commission  of  the  homicide  by 
tbe  d^endont  being  proven,  the  burden  of 
proving  circumstances  of  mitigation,  or  tbat 
Justify  or  excuse  it,  devolves  nptm  iiim,  un- 
less tbe  proof  on  the  part  of  tbe  prosecu- 
tion tends  to  show  tbat  tbe  crime  com- 
mitted only  amounts  to  manslaughter,  or 
tbat  the  defendant  was  Justifiable  or  ex- 
cusable," was  held  not  erroneous. 

Lumpkin  v.  State,  6  Okla.  Cr.  488,  115 
Pac.  47a 


(8— Okla.  2.) 
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(1^1)  On  trial  for  unlawfully  pointing  a 
weapon  at  anotlier,  an  Instruction  tbat,  if 
the  jury  were  aatisfled  that  defendant  did 
not  point  tlie  pistol  at  the  prosecuting  wit- 
ness, they  sbould  return  a  verdict  of  not 
guilty,  is  erroneous. 

Hodge  V.  State,  5  OUa.  Cr.  703,  115  Pac. 
379. 

(1812)  It  is  not  error  In  a  murder  case 
to  charge  that,  wliere  the  conunlsslon  of  the 
homicide  is  proven,  the  burden  of  proving 
clFcomstancea  of  mitigation,  or  that  Justify 
or  excuse,  It  devolves  upon  the  defoidant, 
unless  the  proof  by  the  {urosecution  taids  to 
show  a  reduced  degree  of  the  offense,  or 
Justification  or  excuse,  and  that  If  the  jury 
entertain  a  reasonable  doubt  of  defendant's 
guilt,  they  sbould  acquH. 

Boswell  v.  State,  8  Okla.  Cr.  152,  126 
Pac.  826. 

(1913)  An  Instruction  in  the  fullowing 
language :  "If,  after  considering  all  tbe  evi- 
dfflice,  you  are  morally  certain  of  the  inno- 
cence of  the  defendant,  then  it  is  your  duty 
to  acquit  him.  Otherwise,  convict  him."  was 
held  erroneous  because  It  places  the  bur- 
den of  proof  on  the  defendant  to  establish 
his  innocence,  and  deprives  him  of  the  beue- 
flt  of  the  presumption  of  innocence,  which 
prevails  until  he  Is  proved  guilty  beyond  a 
reasonable  doubt. 

Vaughn  v.  State,  »  Okla.  Cr.  121,  130 
Pac.  1100. 

(1913)  An  instruction  that  "tbe  presump- 
tion of  innocence  is  not  evidence,  and  does 
not  partake  of  the  nature  of  evidraice,"  was 
held  confusing  and  misleading. 

Monagham  v.  State,  10  Okla.  Cr.  S9,  134 
Pac.  77. 

(1913)  An  lnstructi<m  in  a  homicide  case 
to  find  defendant  imt  guilty  if  the  evid^ice 
shows  that  he  was  not  present,  and  did  not 
aid,  abet,  encourage,  or  advise  the  killing 
was  hdd  erroneous  as  placing  the  burden 
of  proof  upon  defendant. 

Washmood  v.  United  States,  10  Okla. 
Cr.  254,  136  Pac.  1S4. 

(1914)  An  instruction  that  if  the  Jury  And 
that  accused  did  not  sell  or  assist  in  the 
sale  of  certain  liquor  they  should  acquit, 
was  erroneous  as  substantially  instructing 
against  the  presumption  of  innocence  until 
guilt  has  been  established  beyond  a  reason- 
able doubt 

Bemitlard  v.  State.  10  Okla.  Cr.  438,  137 
Pac.  370. 

(1014)  Instructions  in  a  prosecution  for 
larceny,  set  out  in  the  opinion,  were  held 
to  be  erroneous. 

Lockhart  v.  State,  10  Okla.  Cr.  582,  139 
Pac.  1156. 

(1914)  An  instruction  In  these  words: 
"In  this  case.  If  you  should  believe  from  the 
evidence  that  the  defendant  bought  the  prop- 
erty in  question  at  the  town  of  Bromide, 


openly  and  publicly,  in  good  faith,  and  was 
not  concerned,  or  aided  and  abetted  others 
in  the  theft  of  the  cow,  then,  if  you  should 
so  find,  you  could  not  convict  the  defendant, 
and  It  would  be  your  duty  to  acquit  him," 
was  held  prejudicial  error,  In  that  it  de- 
prives the  defendant  of  the  benefit  of  the 
presumption  of  innocence,  which  prevails 
until  the  contrary  is  proved  by  competent 
evidence,  and  places  the  burden  of  proof 
on  him  to  establish  his  Innocence. 

Wood  v.  State,  11  Okla.  Cr.  176,  144 
Pac.  391. 

(1914)  The  court  should  always  include 
in  bis  charge  to  tbe  Jury  an  instruction  upon 
the  presumption  of  Innocence,  but  when  the 
Jury  is  instructed  fully  upon  the  doctrine 
of  reasonable  doubt,  and  it  clearly  app^ira 
that  the  failure  to  infract  on  the  presump- 
tion of  innocence  was  an  oversight,  and  re- 
sulted In  no  injury  to  the  accused,  that 
no  exception  was  taken  by  counsel,  and  the 
court's  attention  was  not  called  to  the  over- 
sight, the  Criminal  Court  of  Appeals  wlti 
not  reverse  a  conviction  upon  ttiat  ground 
alone. 

Jenkins  v.  State,  11  Okla.  Cr.  168.  145 
Pac.  500. 

(1915)  Instructions  which  tend  to  shift 
tbe  burden  of  iwoof  1^  requiring  tbe  defend- 
ant to  establish  bis  defense  by  a  preponder- 
ance of  the  evidence  should  not  be  glyea  in 
any  criminal  case. 

Carter  v.  State,  12  Okla.  Cr.  164,  162 
Pac.  1132. 

(1915)    Instructions  which  place  upon  the 
aecusetl  the  burden  of  proving  any  issue  in 
a  criminal  case  by  a  preponderance  of  the 
testimony  are  fundamentally  erroneous. 
Courtney  v.  State,  12  Okla.  Cr.  169,  152 
Pac.  1134. 

(1915)  For  an  Instruction  condemned  on 
account  of  the  fact  that  it  tends  to  place 
the  burden  upon  the  defendant  to  establish 

his  defense  by  a  preponderance  of  the  evi- 
dence, see  opinion. 

Carter  v.  State,  12  Okla.  Cr.  164.  152 
Pac.  1132. 

(1915)  It  is  error  for  the  trial  court  to 
Instruct  the  Jury  that,  where  the  state  makes 
out  a  prima  facie  case,  the  defendant  must 
prove  the  facts  upon  which  he  relies  for 
an  acquittal  by  a  preponderance  of  the  evi- 
dence, as  it  Us  only  necessary  for  the  de- 
fendant to  raise  a  reasonable  doubt  of  bis 
guUt 

Beal  V.  State.  12  Okla.  Cr.  157,  152  Pac. 
808. 

(1916)  Instructions  authorizing  acquittal 
If  the  Jury  believe  beyond  reasonable  doubt 
that  shooting  was  done  in  self-defense,  or 
that  defendant  did  not  fire  the  fatal  shot, 
were  erroneous  as  placing  the  burden  of 
proof  on  defendant. 

Smith  T.  State,  12  Okla.  Gr.  489,  159 
Pac  668. 
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(1917)  An  Instruction  in'  the  following 
language:  defendant  is  presumed  to 

be  innocent  of  the  crime  charged  until  the 
contrary  Is  made  to  appear  by  competent 
erldoice  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt  and  if  you  entertain 
t  reasonable  doubt  of  the  guilt  or  in- 
nocoice  of  the  defendant,  it  Is  your  duty  to 
return  a  Terdlct  of  not  guilty,"  was  held 
erroneous. 

Flndley  t.  State,  13  Okla.  Cr.  12S,  162 
Pac.  680. 

(1917)  A  specific  Instruction,  which  re- 
qaires  the  defendant  to  prove  the  materia) 
elements  of  his  defense  beyond  a  ressonable 
donbt.  Is  erroneous  and  prejudicial,  and  is 
not  cared  by  a  general  instruction  that  the 
d^radant  is  presumed  to  be  innocent  until 
hte  guilt  is  established  beyond  a  reasonable 
doubt. 

Brown  T.  State,  14  Okla.  Cr.  115,  167 
Pac.  762. 

(1918)  Instruction  that.  If  jury  found 
beyond  a  reasonable  doubt  that,  when  de- 
fendant billed  deceased,  the  deceased  was 
attempting  to  assault  defendant,  so  as  to 
endanger  his  life  or  do  him  great  bodily 
harm,  or  If  such  danger  then  reasonably  ap- 
peared to  defendant,  and  he  then  killed  de- 
rrased.  It  was  In  self-defense,  and  defendant 
should  be  acquitted,  was  erroneous,  us  put- 
thig  bnrden  of  proof  on  defendant. 

Slate  T.  State,  15  Okla.  Cr.  201,  175 
Pac.  413. 

(1918)  An  instruction  In  the  following 
language:  "The  court  Instructs  the  jury  that 
it  after  hearing  an  Uie  evidence  Introduced. 
70U  entertain  a  reasonable  doubt  as  to  the 
fmllt  'or  innocence'  of  the  defendants,  you 
must  give  defendants  the  benefit  of  the  doubt 
and  acquit  them."  Is  error, 

KIggins  T.  State.  15  Okla.  Cr.  306.  176 
Pac.  413. 

(1919)  Instmctions  should  be  clearcut; 
and.  where  ttaey  are  involved  and  idace  the 
burden  of  proving  an  affirmative  defense 
npon  tlie  defendant,  tbey  constitute  reversible 
error. 

Adali'  V.  State,  15  Okla.  Cr.  619,  180 
Pac.  253. 

fl930)  An  instruction  to  find  the  de- 
fendant not  guilty  If  the  jury  believe  from 
the  evidence  that  the  defendant  was  not 
I'reaent  when  the  crime  was  committed,  If 
tt  was  committed,  is  erroneous. 

Dnvls  V.  State,  —  Okla.  — ,  101  Pac. 
1044. 

f447.  Testimony  of  aecompUeei. 

See  {  277 

Reeder  v.  United  States.  262  Fed.  36. 
See  S  420. 

WUey  V.   State.  —  Okla.  Cr.  — .  191 
Pat  1057. 

(1906)  Where  the  evidence  In  a  crlm- 
loal  case,  on  behalf  of  the  territory,  anffi- 


cleutly  corroborates  the  evidence  of  an  ac- 
comi^ice,  and  plainly  shows  the  connection 
of  the  d^oidant  with  the  commission  of  the 
crime,  and  where  the  defendant,  when  tes- 
tifying in  his  own  behalf,  admits  striking 
the  blow,  with  the  weapon  that  caused  the 
death  of  the  deceased,  the  giving  of  an 
instruction  defining  the  rule  of  corroborat- 
ing evidence,  which  is  not  technically  cor- 
rect but  which  is  not  misleading,  does  not 
constitute  error. 

Morgan  t.  Territory,  16  Okla.  680,  85 
Pac.  718. 

(1906)  On  trial  for  felony,  where  an  ac- 
complice testifies  against  accused,  he  Is  en- 
titled to  an  Instruction  that  a  conviction 
can  not  be  bad  on  testimony  of  an  accom- 
plice unless  corroborated,  and  that  the  cor- 
roboration Is  not  sufficient  If  it  merely  shows 
a  commission  of  the  offense  or  the  circum- 
stances thereof. 

Fisher  v.  Territory,  17  Okla.  455.  87 

Pac  aoi. 

Whether  a  witness  is  an  nccoroptice  re- 
quiring corroboration  to  support  a  convic- 
tion Is  a  question  of  fiict  for  the  Jury,  and 
hence  an  instruction  that  under  Hanaf.  Dig. 

§  2259  (Ind.  Ter.  Ann.  Stat  1899,  S  1602), 
a  conviction  can  not  be  had  on  the  testi- 
mony of  an  accomplice  unless  corroborated, 
was  sufficient  and  It  was  not  error  not  to 
further  chaise  that  a  certain  witness  was 
an  accomplice. 

(1907)  Driggers  v.  United  States,  7  Ind. 
Ter.  752,  104  S.  W,  1166;  (1908) 
Driggers  V.  United  States,  1  Okla.  Cr. 
167,  95  Pac.  612. 

(1911)  Where  the  court  submits  the  ques- 
tion to  the  jury  as  to  whether  or  not  a  wit- 
ness for  the  state  Is  an  accomplice,  then 
the  court,  if  requested  by  the  defendant, 
should  go  further  and  Inatmet  the  Jury 
what  the  law  constltutM^  an  accomplice. 

Chappy  V.  State,  6  Okla.  Cr.  398,  119 
Pac.  119. 

(1913)    Where  the  state  relies  upon  the 

testimony  of  an  accomplice  to  secure  a  con- 
viction, the  trial  court,  if  requested,  must 
Instruct  the  jury  that  they  can  not  find  the 
-lefendant  guilty  upon  the  evidence,  unless 
it  is  corroborated  by  other  evidence,  which 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corrobora- 
tion Is  not  sufficient  If  It  merely  shows  the 
commission  of  the  offense  or  the  circum- 
stances thereof  (Rev.  Laws  1910.  §  5884). 
Pairgrleve  v.  State,  10  Okla.  Cr.  100, 
134  Pac.  837. 

(1915)  Whenever  the  case  for  the  state 
depends  upon  the  testimony  of  an  accom- 
Tilice.  the  court  Ediould  Instruct  the  jury  on 
the  law  (Rev.  Laws  1910,  S  5884),  requiring 
the  tMtlmony  of  an  accomplice  to  be  cor^ 
roborated. 

Souther  v.  State,  12  Okla.  Cr.  195,  153 
Paa  2^ 
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(lftl6)  Id  a  proBecution  In  a  federal  court 
under  Act  Jane  2Q.  1910,  ch.  89S,  3d  Stat. 
S2S,  Comp.  Stat  1913,  S5  8812^9,  known 
as  the  "White  Slave  Act,"  it  was  held  proper 
to  Instrnct  the  Jory  that  "where  a  witness 
goes  on  the  stand  who  Is  implicated  In  an 
improper  transaction,  and  he  admits  It  that 
that  fact  ought  to  be  taken  into  considera- 
tion In  passing  on  ber  testimony,"  since 
there  is  no  precise  formula  to  be  observed 
in  the  United  States  courts. 

Hayes  t.  United  States,  231  Fed.  106. 

(1917)  Under  Rer.  Laws  1910,  S  5R}14, 
where  one  Is  prosecuted  for  introducing  in- 
toxicating liquor  into  the  state  of  Oklahoma 
and  it  appears  that  the  witness  had  some 
Interest  In  Introducing  such  liquor  Into  the 
state,  or  knowingly  assiftted  In  violating  the 
law  in  that  regard,  his  testimony  must  t>e 
carefully  scrutinized  and  corroborated  in  or- 
der to  Justify  a  conviction. 

Bondy  v.  United  States,  245  Fed.  9a 

(1918)  Where  the  estate  relies  upon  the 
testimony  of  an  accomplice  to  secure  a  con- 
viction, the  trial  court,  if  requested,  must 
instruct  the  Jury  that  they  can  not  And  the 
defendant  guilty  npou  such  evidence,  unless 
it  Is  corroborated  by  other  evidence  which 
tends  to  connect  the  defendant  with  the 
commission  of  the  offense,  and  that  the  cor- 
roboration is  insufficient  if  it  merely  show 
the  commission  of  the  offense  or  the  cir- 
cumstances thereof. 

Moore  v.  State,  14  Okla.  Cr.  292,  170 
Pec  619. 

(1918)  Where  the  state  uses  tbe  teatlmon:? 
of  an  accomplice  to  establish  its  cnsc  in  cbief, 
the  trial  court  can  not  riglitfully  refuse  to 
charge  the  Jury  that  they  are  prohibited  by 
law  from  convicting  the  defendant  upon  this 
evidence  unless  It  is  corroborated  by  other 
testimony  tending  to  connect  the  defendant 
with  the  commission  of  the  offense. 

Blankenshlp  t.  State,  14  Okla.  Cr.  575, 
174  Pac.  298. 

(1919)  Instructions  given  by  the  court 
and  excepted  to  by  the  defendant,  considereil 
In  connection  with  the  entire  instructions  of 
tbe  conrt  and  held  free  from  error. 

Ryal  V.  State,  16  Okla.  Cr.  206.  182  Pac. 
253. 

1448.  Admltsions  nid  eonfesiiont. 

(1910)  After  a  confession  has  been  ad- 
mitted, the  defendant  Is  entitled  to  have  the 
evidence  in  regard  to  the  circumstances  un- 
der which  it  was  made  given  anew  to  the 
Jury,  not  that  the  Jury  may  pass  upon  its 
competency  or  ndmlaslbility,  but  for  the  pur 
pose  of  enabling  them  to  judge  what  weight 
and  value  should  be  given  to  it  as  evidence, 
and  upon  his  request  the  defendant  is  en- 
titled to  an  instruction  on  that  point. 

Berry  v.  State.  4  Okla.  Cr.  202,  111  Pac. 
676. 

8  449.  Determliiatloa  at  mfficieney  of  evidaace 
lift  (eoenL 

See  S  444. 
Fielder  T.  United  States.  227  Fed,  832. 


(1900)  Accused  In  a  prosecution  for  mur- 
der having  put  in  evidence  his  general  rep- 
utation as  a  peaceable,  law-abiding  dtlcen 
In  the  community  where  be  resides,  It  is  error 
fbr  the  trial  conrt  to  instruct  the  Jury  thnt 
if  the  evldrace,  Indepoident  of  the  testimony 
In  reference  to  character,  is  found  to  be 
ev«ily  balanced,  then  evidence  of  character 
would  be  sufficient  to  turn  the  scale  In  favor 
of  accused. 

Bllton  v.  Territory,  1  Okla.  Cr.  i566.  90 
Pac.  168. 

(1009)  It  Is  error  for  the  court  to  charge 
tbe  Jury:  "The  Jury  Is  Instructed  that  the 
defendant  must  be  presumed  to  be  Innocent 
until  his  guilt  Is  fully  established  by  real 
evidence,"  for  the  reason  that  before  the 
Jury  can  lawfully  convict  they  must  find  ac- 
cused gunty  of  a  charge  beyond  all  reason- 
able doubt 

Mitchell  T.  State,  2  Okla.  Cr.  442:  101 
Pac.  1100. 

(1010)  Our  statute  is  mandatory  that  a 
defendant  must  be  acquitted  by  tbe  Jury 
when  they  are  not  satisfied  of  his  guilt  from 
competent  evidence  beyond  a  reasonable 
doubt 

Davis  V.  State,  4  Okla.  Cr.  608.  113  Pac. 
220. 

(1910)  A  verdict  of  not  guilty  Is  not  a 
verdict  of  innocence,  but  Is  only  a  verdict 
of  not  proven;  and  it  may  often  happen  that 
under  the  law  and  the  evidence  a  Jury  is 
required  to  find  a  defendant  not  guilty  when 
each  member  of  the  Jury  may  not  be  satis- 
fled  of  his  Innocence. 

Davis  T.  State.  4  Okla.  Or.  006, 113  Pac 
220. 

(1910)  It  is  error  for  the  court  to  Instruct 
the  Jury  that  it  must  appear  to  their  reason- 
able satisfaction  that  the  defendant  was  Jus- 
tified before  they  can  acquit  hbn. 

Davis  V.  State.  4  Okla.  Or.  508.  113  Pac 
220. 

(1912)  An  instruction  in  a  prosecution 
for  violating  the  prohibitory  law,  requiring 
nccused  to  show  "by  a  preponderance  of  the 
evidence"  that  the  sale  was  not  unlawful 
because  coming  within  a  statutory  excep- 
tion, was  erroneous,  since  the  testimony  need 
only  raise  a  reasonable  doubt  as  to  guilt  In 
order  to  authorise  an  acquittal. 

Mitchell  T.  State.  6  Okla.  Gr.  622.  117 
Pac  660. 

(1912)  It  Is  error  for  the  trial  court  to 
Instruct  the  Jury  that,  where  the  state  makes 
out  a  prima  fncle  case,  the  defendant  must 
nrove  the  facts  upon  which  he  relies  for  an 
^cq^lttal,  by  a  prepondemnce  of  the  evl- 
ience,  since  it  Is  only  necessary  for  the  de- 
fendant to  raise  a  reasonable  doubt  of  bis 
guUt 

cowherd  r.  State,  6  Okla.  Cr.  70S,  120 
Pac.  1021. 

(1916)  The  court  by  its  instructions  is 
not  required  Co  invite  a  doubt  where  nothlat 
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can  be  more  unreasonable  than  to  suppose 
that  one  can  exist. 

Granaden  v.  state,  12  Okla.  Cr.  417,  158 
Pac.  157. 

S  450.  Porpoae  and  affect  of  erldoiea. 

(1912)  Wbere  two  or  more  defendants 
are  being  Jointly  tried  for  the  commission 
of  an  offense,  and  any  evidence  Is  Introduced 
which  tends  to  prove  the  guilt  of  one  of  the 
defendants,  and  which  Is  admissible  for  that 
purpose,  but  would  not  be  admissible 
H^inst  the  others,  if  they  were  tried  sep- 
arately, it  Is  the  duty  of  the  trial  court  to 
admonish  the  jury  that  they  should  limit 
their  consideration  of  such  evidence  ns  tend- 
InR  to  prove  the  guilt  of  the  defendant 
against  whom  It  was  admitted,  but  that  they 
should  not  consider  it  as  testimony  against 
the  other  defendants. 

Gonzalus  v.  State,  7  Okla.  Cr.  444,  123 
Pac.  706. 

(1912)  Where  the  admissibility  of  evi- 
dence presents  a  mixed  question  of  law  and 
fact.  It  is  proper  for  the  court  to  submit  the 
admissibility  of  such  evidence  to  the  Jury 
in  the  Instructions,  and  Inform  them  that 
if  they  find  under  the  rules  given  by  the 
court  In  such  instructions,  that  such  evidence 
was  admissible,  then  they  should  consider  it 
in  determining  the  question  of  the  guilt  or 
innocence  of  the  defendant:  but,  if  they  do 
not  so  find,  they  should  reject  such  testi- 
mony and  not  consider  the  same  against  the 
defendant. 

Gonxalus  v.  State,  7  Oblu.  Cr.  444,  123 
Pac.  705. 

i  451.   CircnmsUntial  evidence. 

(1805)  An  instruction,  In  a  murder  case 
wherein  the  evidence  was  circumstantial, 
tliat.  if  all  the  criminntlng  circumstances 
relied  on  by  the  prosecution  applied  as  well 
to  another  i)erson  as  to  deff>ndant,  the  Jury 
ahould  acquit,  was  reversible  error. 

Dossett  V.  United  States,  3  Okla.  501.  41 
Pac.  60S. 

(1906)  Where  the  prosecution  relies  for 
conviction  on  evidence  partly  direct  and 
partly  drcnrostantial,  an  instmctlon  on  clr- 
cnmstantial  evidence  which  defines  its  nature 
and  points  out  the  degree  of  certainty  re^ 
qnlred  as  compared  with  direct  evidence,  and 
charges  tbat  it  Is  legal  and  competent,  and 
Jnatifles  conviction  If  incompatible  with  In- 
nocence and  Incapable  of  explnnntion  on  anv 
other  hypothesis  than  that  of  guilt.  Is  suf- 

flcl<Hlt. 

Stockbrldge  v.  Territory.  -[5  Okln.  167, 
79  Pac.  758. 

(1909)  Where  clrcumatantial  evidence  is 
not  relied  on  to  convict  accused  is  not,  as  a 
matter  of  right,  entitled  to  have  the  Jnry; 
fully  Instmcted  on  the  law  of  circnmBtantlat 
evidence. 

Hendrix  v.  United  States,  2  Okla.  Cr. 
240,  101  Pac.  125. 

(1912)  In  a  prosecution  for  larceny, 
wfaiere  clrcnmstantlal  evidence  la  Introduced, 


there  is  no  necessity  for  a  specific  Instruc- 
tion upon  the  value  of  circumstantial  evi- 
dence; It  being  sufficient  that  the  Jury  be 
clearly  Instructed  that,  unless  after  due  con- 
sideration, they  are  satisfied  beyond  a  rea- 
sonable doubt  of  the  gnilt  of  the  dtfendant, 
they  should  acqnit 

Brown  v.  State,  7  Okla.  Cr.  678,  126  Pac. 
263. 

(1912)  Where  a  case  depends  on  circum- 
stantial evidence  alone,  the  court  should  in- 
struct the  Jury  tbat  they  should  acqnit  the 
defendant,  unless  the  circumstances  proved 
are  of  such  a  conclusive  character  as  to  ex- 
clude every  other  reasonable  hypothesis  save 
that  of  the  defendant's  guilt 

Matthews  v.  State,  3  Okia.  Cr.  676,  130 
Pac.  125. 

(1813)  An  instruction  on  circumstantial 
evidence  Is  sufficient  if  it  states  that  the 
circumstances  proved  must  not  only  be  con- 
sistent with  defendant's  guilt,  but  must  also 
be  inconsistent  with  his  Innocence. 

Star  V.  State,  9  Okla.  Cr.  210,  131  Pac. 
542. 

(1913)  An  instruction  on  circumstantial 
evidence  should  never  be  given  unless  the 
state's  testimony  is  wholly  clrcumstantlaL 

Stnr  V.  State,  9  Okla.  Cr.  210,  131  Pac. 
542. 

(1913)  An  Instruction  applicable  to  the 
law  of  circumstantial  evidence  should  only 
be  given  In  cases  where  the  state  relies  en- 
tirely upon  such  evidence. 

Price  V.  State.  9  Okla.  Cr.  369,  131  Pac. 
1102. 

(1914)  It  is  error  to  instruct  npon  the 
chain  and  link  theory  with  respect  to  cir- 
cumstantial evidence. 

Harris  v.  State,  10  Okla.  Cr.  417,  137 

Pac.  365. 

(Un4)  Instruction  given  on  the  law  of 
circumstantial  evidence  was  held  erroneous, 
find  n  correct  instruction  stated  by  the  ap- 
peliflte  court. 

Baldwin  V.  State.  11  Okla,  Cr.  228,  144 
Pac.  634. 

(1M4)    Where  the  proof  on  the  part  of 
the  state  Is  wholly  clrcumstnntial.  it  is  the 
duty  of  the  trial  court  to  jrlve  the  law  of 
<-ircii>nstJintIaI  evidence  In  his  instructions. 
Baldwin  v.  State.  11  Okla.  Cr.  228,  144 
Pac.  634. 

(1014)  Where  the  evidence  relied  upon 
by  the  state  Is  entirely  circumstantial,  it  la 
error  for  the  court  to  refuse  to  give  a  re- 
quested Instruction  on  the  law  applicable 

thereto. 

Kirk  V.  State,  11  Okla.  Cr.  203.  145  Pac. 
307. 

(1917)  Where  the  state's  case  Is  based 
wholly  upon  circumstantial  evidence,  and 
the  proof  offered  by  the  defendants  discloses 
only  fticts  which  tend  to  exdherate  htm  from 
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the  commlssioD  of  tbc  crime  charged,  nn 
instruction  on  eircumstnntlnl  evidence  should 
be  given  by  the  court,  and  it  is  error  to  re- 
fuse to  do  BO  when  it  is  requested. 

Plerson  v.  State.  13  Ok\a.  Cr.  382.  104 
Pofi.  1005. 

{  452.  Ctvdibili^  witnesses. 

(in09)  In  Instructiug  Juries  m  to  the 
credibility  of  witnesHeH.  care  should  t»e  taken 
to  uinko  tlie  Instructions  api>e:ir  alike  to  nil 
of  the  witnesses,  wlietlieP  they  iire  for  the 
prosecution  or  for  the  defense. 

Fletcher  v.  State,  2  Okla.  Cr.  :m,  101 
Pnc.  580. 

(11)10)  An  instruction  iis  to  rules  by 
which  n  Jury  shoulil  he  governed  in  weigh- 
ing testimony,  held  sutficieut. 

Nelson  V.  State,  3  Okla.  Cr.  408,  106 
Pac.  047. 

(1911)  An  instruction  iidvisiiig  the  jury 
that  they  are  at  liberty  to  disregard  the 
testimony  of  any  witness  wlioin  they  may 
believe  from  the  evidence  lia.-<  testified 
fjilaely,  except  in  so  f:ir  as  it  is  (*orrolM)rated 
by  other  evidence,  or  facts  anil  circumstances 
proven.  Is  erroneous,  as  tlie  jni-y  is  not 
bound  to  believe  any  of  tbe  testimony  of 
such  witnesses  whether  corroboratwl  or  not. 

Gibbons  v.  State.  5  Okla.  Cr,  212.  11.5 
Pac.  129. 

(1912>  It  is  error  for  the  trial  court  to 
Instruct  the  jury  that.  If  they  Iwlieve  any 
witness  lias  wilfully  testified  falsely  to  any 
material  fact  In  the  case,  they  may  disre- 
gard the  whole  of  such  witnes.-^'  testimony, 
unless  the  same  is  cc^rrobomted  I)y  other 
competent  tostiinony,  but  the  giving  of  this 
Instruction  does  not  necessarily  constltnte 
reversilde  error;  and  Ipefore  the  cause  will 
be  reversed  for  giving  such  Instruction,  it 
nnist  have  bet-ii  properly  excepteil  to  when 
gixen,  and  the  evidence  in  tlie  case  Tiiust  be 
such  as  to  enable  the  Criminal  Court  of 
.\pr)eals  to  see  that  the  defendant  may  have 
been  Injuretl  thereby. 

Sims  V.  State,  7  Okhi,  Cr.  7.  12<»  Pac. 
1032. 

(1912)  It  is  error  for  a  trial  court  to 
Instruct  the  jnrj-  that  tliey  are  bound  to 
accept  as  true  tbe  testimony  of  a  witness 
whom  tliey  believe  has  testified  falsely  on 
any  materinl  matter,  when  such  witness  Is 
corrobonited  l)y  other  credible  testiin(»iy. 

Havlll  V.  State,  7  Okla.  Cr.  22.  121  Pac. 
7IM. 

(11)121  Under  the  nrnvisions  »»f  Coni]). 
IjHwk  1!HH),  5(iS."i7.  the  Jnroi-s  are  the  ex- 
clusive Judges  of  all  questions  of  fact. 

IlavllI  V.  State,  7  Okla.  Or.  22.  121  Pac. 
794. 

(1912)  An  instrncdnn  advising  the  Jury 
that  they  ai-e  at  liberty  to  disregard  the 
testimony  of  any  witness  whom  the,v  believe 
from  (he  evidence  has  testifle<l  falsely,  ex- 
cept In  so  far  as  his  testinmny  is  corrobo- 
rated by  other  evidence  or  facts  and  circum- 


stances in  the  case,  should  not  be  given, 
since  the  jury  can  not  be  bound  by  tbe  court 
to  believe  tlie  testimony  of  such  witness, 
whether  corrolwrated  or  not. 

McKuight  v.  State.  7  Okla.  Cr.  23.'..  122 
Pac.  lllS. 

(1915)  AVhere  an  Instnu'tiou  is  given  by 
the  trial  court  which  has  tlw  effect  of  liol- 
stering  op  the  cveiliblllty  of  uny  material  wit- 
ness who  may  have  testified  on  behalf  of 
tbe  state,  a  new  trial  should  be  awarded. 
Morris  V.  state,  11  Okla.  Cr.  itStt.  130 

I'ac.  sn. 

(1918)  Where  a  conviction  deiw-nds  ni>on 
tbe  testimony  of  an  accomplice  who  is  a 
confessed  iierjnrer  and  a  convict,  and  an- 
other witness  was  a  convict,  and  several  of 
the  witnesses  whose  testimony  was  relied 
upon  to  corroborate  the  accomplice  were 
(■onfessinl  perjurers  and  who  were  imiieached 
by  testinumy  showing  that  tlieir  general 
reputation  for  truth  and  veracity  was  l>ad. 
it  was  error  t'l  refuse  to  instruct  the  jury 
ou  the  taw  applicable  to  the  imi>eachment  of 
witnesses. 

Smith  V.  .<tate.  14  Okla.  Cr.  34S,  171 
Pac.  341. 

(1921)  The  trial  court  gavp  the  following 
instruction:  "If  you  believe  from  the  evi- 
dence that  any  witness  lias  wilfully  and 
knowingly  testified  falsely  to  any  material 
matter,  then  yon  may,  if  you  deem  proper. 
iilsr^ai*d  the  entire  testinumy  of  such  wit- 
ness, unless  you  find  other  |K>rtions  of  his 
testimony  to  have  been  corr(>t>orated  by  other 
cretlll'le  evidence,  or  you  may  without  snch 
corrobi)rati<Mi  give  the  testimony  of  such 
witness  on  otlier  !)oiiits  such  welffht  and 
credit  as  you  deem  it  entitled  to,"  Held  not 
to  l)e  iirejudicially  erroneous. 

Davis  v.  State,  —  Okla.  Or.  — .  in(i  Pac. 
146. 

9  453.   Credibility  of  testimoiiy  or  atatanent 
of  accDBed. 

(1894)  T'pon  a  trial  of  several  defend- 
ants It  is  not  imnroper  to  Instruct  the  Jury 
to  take  Into  consideration  the  fact  that  the 
-lefendants  were  interested  parlies  In  deter- 
mining the  weight  that  should  be  given  to 
their  testimony. 

(Jatlifr  V.  Tenltory.  2  Okla.  523.  37  Pae. 
809. 

(1S90)  Instead  of  sinirling  nut  the  de- 
fendant and  lnstru<'tlrig  the  Jury  as  to  the 
rule  by  which  his  testimony  is  to  Ik*  meas- 
ured, the  la-tter  pra<-tice  is  to  lay  down  the 
rule  as  to  the  testimony  of  all  wituf^sses.  In- 
cluding the  defendant. 

Helms  v.  Tnlted  States.  2  Ind.  Tor.  395. 
52  S.  W.  60. 

(1!*09)  The  trial  court  slmuld  give  in- 
structions aiiplicalile  to  the  testimony  of  a 
defendant,  biised  on  the  hypothesis  that  it 
is  true. 

Douglas  V.  Territorj-,  1  Okla.  Cr.  583, 
98  Pac.  1023. 
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It  ia  error  to  single  out  accused  personally 
and  cbarge  upon  the  credibility  of  his  testi- 
mony. 

(19(»0)  Hrldges  v.  T'ulted  States.  3  Okln. 
Cr.  104  Vac.  370;  (V.m)  Fletclior 
V.  St>ite,  2  Okln.  Cr.  30().  101  Tnc.  59fl : 
(1010)  Ciili>epncr  v.  State.  4  Okla.  Cr. 
103,  111  Pac.  (171);  (11)13)  Brown  v. 
State,  n  Okla.  Cr.  3S2.  132  Vtiv.  3.-.1) : 
OftHi)  Doud  V.  State,  12  Okla.  Cr.  273. 
IM  Pnc.  lOOS. 

(IIHO)  An  iiistriictinn  wliich  saj  s :  "  Tin' 
defendant  Is  a  Muippteni  wUiipsk  in  Ills' 
own  beiialf.  Yoii  will  Jiulye  tlie  dpfomlnnt 
as  an  interested  witness.  You  are  not  to 
disbelieve  him  merely  hocauJW  lie  is  the  de- 
fendant In  the  case,  hut  yon  will  apply  the 
rules  of  judcins  the  eredihility  of  witnesses 
to  the  defendant's  tes^lnumy,  and  then  you 
will  Rive  bis  testimony  siir-b  credit  as  you 
think  it  entitled  to,  and  no  more"— improi*- 
erly  *'all«  t*>  the  attention  of  the  .Inry  the 
interest  the  defendant  lins  In  the  result  of 
tlie  trial,  and  is  reversible  error. 

Crtiw  V.  State.  3  Olila.  Or.  42S.  100  Pae. 
55(1. 

(1010)  A  cliarge  that  the  Jury  should 
consider  accused's  Interest  in  the  trial,  to 
affect  his  credibility  as  a  witness  was  Im- 
Iiroper.  It  being  error  to  single  ont  any  wit- 
ness and  instruct  as  to  his  credibility. 

Eidson  V.  State.  4  Okln.  Cr.  xiii,  IIH 
Pac.  006. 

(19111  An  instniction  upon  the  orotlibil- 
Ity  of  the  defendant  as  a  witness  in  his  own 
behalf  is  erroneous,  and  when  given,  is  onli- 
narily  sufficient  grounds  for  a  uew  trial. 

Manning  v.  State.  5  Okla.  Cr.  532.  115 
Pac.  812. 

(1!H7)  A  jjeneral  instruction  on  the 
credibility  of  witnesses  is  a  sufficient  rule 
for  the  KUidance  of  the  jury,  and  trial  courts 
should  adhere  to  such  an  instruction  to  the 
cxclasiou  of  any  tlmt  may  direct  the  atten- 
tion of  the  Jury  to  any  particular  witness 
in  the  case,  altliough  the  rule  laid  down  be 
the  same  as  tliat  applicable  to  all  witnesses, 
Munson  v.  State.  13  Okln.  Cr.  560.  1(W 
Pac.  1162. 

S  454.   Failare  of  accused  to  testify. 

(1»17)  Rev.  Laws  1810.  S58S1.  contains 
two  inhibitions :  The  first  is  tbnt  the  failure 
of  the  defendant  to  take  the  stand  in  bis 
own  behalf  shall  not  "be  mentioned  on  the 
trial";  the  second,  that  this  fact  shall  not 
be  commented  on  by  the  couusel  for  the 
state.  Held,  first  that  If  counsel  comments 
on  the  failure  of  the  defendant  to  take  the 
stand  in  his  own  behalf,  it  is  mandatory  that 
a  new  trial  be  grantetl:  and,  second,  that 
the  court  Is  not  excepted  from  the  inhibi- 
tion to  the  effect  that  the  failure  of  the 
defendant  to  take  the  stand  In  his  own  be- 
half shall  not  "be  mentioned  on  the  trial." 
and  that  It  Is  error  for  the  court  to  refer 


to  such  fact  in  his  instructions  or  other- 
wise. 

Holmes  v.  State,  13  Okla.  Cr.  113,  162 
Pac.  446. 

(1917)  Rev.  Laws  1010,  §  ISSl,  contajns 
an  inhibition  to  the  effect  that  the  failure 
of  a  defendant  to  take  the  stand  In  his  own 
hehaU  shall  not  be  mentioned  on  the  trial. 
The  trial  court  is  not  excepteti  from  this  in- 
hibition, ami  when  an  instruction  is  given 
calling  the  attention  of  the  jury  to  the  fact 
that  he  failed  to  testify  lu  his  own  behalf, 
over  Ms  objection  and  excejitlon.  a  Judg- 
ment of  conviction  can  not  be  sustained. 
Mcljiughlln  V.  State.  14  Okla.  Cr,  102, 
16!)  Pac.  657. 

A  requested  charge  of  a  defendant,  who 
did  not  testify  in  the  trial,  that  tlie  Jury 
be  instrm-ted  not  to  consider  his  failure  to 
testify  as  a  circumstance  against  him.  Is 
properly  refuswl. 

(IMS)  Dunn  V.  State.  15  Okla.  Cr.  245. 
170  Pac.  86;  (191H)  Coniey  v.  State. 
15  Okla.  Cr.  531,  170  Pac.  4ho. 

(1A20)  The  trial  court  gave  the  follow- 
ing instruction:  "Oentlemen  of  the  Jurj-. 
you  are  lnstruct«l  tliat  jierwrn  charged  with 
a  crime  shall,  at  his  mvn  re«iuest,  but  not 
otherwise,  he  ft  competent  witness,  and  his 
failure  to  make  such  request  or  to  take  the 
stand  in  his  own  behalf  shall  not  create  any 
presumption  against  him  or  be  mentioned  on 
the  trial.'*  Held,  that  said  histruction  Is 
not  fundamentally  erroneous.  The  holding  of 
the  Criminal  Court  of  Appeals  in  McLaugh- 
lin V.  State.  14  Okla.  Cr.  1!)2.  !(»)  Pac.  657,  Is 
distinguished  and  modified  to  conform  to  tlie 
holding  herein. 

Russell  V.  State.  —  Okla.  Cr.  — ,  194 
Poc.  242. 

§  45S.   Failure  to  call  witness  or  prodnee  eri* 
dence. 

(IsOfS)  The  court  instructed  that  defend- 
ant's wife  can  not  he  used  as  a  witness 
against  him,  hut  that  lie  has  a  right  to  have 
lier  testify  hi  his  own  behalf,  and  if  the 
jury  believe  from  the  evidence  that  she  was 
in  such  a  i^aition  on  the  night  of  the  alleged 
shooting  of  the  deceased  as  naturally  to 
know  material  facts  in  relation  thereto,  or 
In  connection  with  the  crime  charged,  such 
as  the  whereabouts.  occu|)ation,  and  condi- 
tion of  defendant  on  said  night,  and  further 
find  that  she  was  within  reach  of  the  process 
of  the  court,  and  able  to  take  the  stand  and 
testify,  then  the  failure  of  defendant  to  pro- 
duce her  as  a  witness  may  be  considered  as 
a  circumstance  against  him.  and  should  be 
given  such  weight  as,  considered  in  connec- 
tion with  all  the  other  facts  and  circum- 
stances in  proof  In  the  case,  the  Jury  be- 
lieve it  entitled  to  receive.  Held,  that  this 
instruction  was  prejudicial  error. 

Stutsman  v.  Territory.  7  Okla.  400,  54 
Pac.  707. 

(190!))  It  is  improper  for  the  court  to 
suggest  to  the  Jury  what  Inferences  may 
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arise  from  tbc  failure  of  defeadant  to  place 
his  wife  upon  tbe  witness  stand  in  his  be- 
half, unless  such  inferences  would  depend 
upon  parttcuiar  facts  in  each  case,  and 
would  be  proper  subjects  for  argument  by 
counsel. 

Rhea  v.  Territory,  a  Olilii.  Cr.  23ft,  105 
Pac.  314. 

(1909)  In  a  prosecution  for  murder, 
where  it  aiq)ears  from  the  record  that  the 
wife  of  defendant  is  a  material  witness,  it 
is  not  Improper  for  the  court  to  Instruct  the 
jury  that  the  wife  is  not  a  competent  wit- 
ness against  her  husband  in  such  a  case,  but 
that  defendant  has  the  right  to  call  her  as  a 
witness. 

Rhea  v.  Territory,  3  Okla.  Cr.  230,  106 
Pac.  314. 

(1011)  It  is  error  to  instruct  a  Jury  that, 
where  a  defendant  has  not  seen  flt  to  offer 
any  testimony  of  witnesses  other  than  his 
own,  the  jury  should  not  consider  this  as  a 
circumstance  against  him. 

Carter  v.  State,  6  Okla.  Cr.  2:t2.  118  Puc. 
264. 

9  456.  Restonable  donbu 

See  9  447. 

Ryal  V.  State,  10  Okla.  Cr.  2CG,  1S2  Pac. 
253. 

(1S9S)  Where  the  trial  court  instructed 
the  jnrj':  "You  are  further  Instructed  that 
the  reasonable  doubt  which  entitles  an  ac- 
cused to  an  acquittal  is  u  doubt  of  guilt 
reasonably  arising  from  all  the  evidence  in 
the  case.  The  proof  is  deemed  to  be  Iwyond 
a  reasonable  doubt  when  the  evidence  Is 
sufficient  to  impress  the  Judgment  of  ordi- 
narily prudent  men  with  a  conviction  upon 
which  they  would  act  without  hesitation  in 
their  own  most  important  concerns  and  af- 
fairs of  life.  If,  after  a  full,  fair,  and  Im- 
I>artlal  consideration  of  all  the  evidence  In 
the  case,  the  instructions  of  the  court,  and 
the  argument  of  counsel,  you  can  say  and 
feel  that  you  have  an  abiding  faith  of  the 
truth  of  the  charge  of  the  guilt  of  the  ac- 
cused, then  you  are  convinced  beyond  a  rea- 
sonable doubt";  held  to  not  proi)erly  state 
the  law.  and,  even  though  the  first  two  sen- 
tences were  a  proper  statement  of  the  law, 
the  last  clause  stated  a  different  rule,  and 
may  have  misled  the  Jury. 

Patzwald  v.  United  States,  7  Okla.  232, 
54  Pac.  458. 

(1800)  It  is  error  to  instruct  that,  the 
moment  the  Jury  are  "reasonably  convinced" 
that  the  evidence  is  sufficient  to  orercome 
the  presumption  of  innocence,  such  pre- 
samptiou  should  thereafter  cease  to  influence 
their  minds. 

Horn  V.  Territory,  8  Okla.  52.  56  Pac. 
846. 

(1902)  Where,  on  trial  for  murder,  there 
was  an  eye  witness,  and  the  evidence  is  not 
entirely  circumstantial,  an  instruction  that 
the  Jury  must  be  satlsfle^l  of  defendant's 
guilt  beyond  a  reasonable  doubt  as  to  each 


link  in  the  chain  of  circumstances  depended 
on  to  establish  the  guilt,  but  it  is  sufficient 
If,  taken  altogether,  the  evidence  satisfies 
chem  beyond  a  reasonable  doubt  that  the  de- 
fondant  is  guilty.  Is  not  reversible  error. 
Hodge  V.  Territory,  fJO  Pac.  1077,  12 
Okla.  lOS. 

(IWZ)  An  Instruction  that  defendant 
must  be  aciiultted,  if  a  single  Juror  has  a 
reasonable  doubt  of  his  guilt  arising  from 
the  evidence,  la  erroneous. 

Ilodge  V.  Territory,  12  Okla.  108,  69  Pac. 
1077. 

An  instruction  that  the  words  "reasonable 
doubt"  "means  a  doubt  for  which  the  Jury 
can  give  a  reason,"  is  erroneous. 

(1908)  Price  V.  State,  1  Okla.  Cr.  35S, 
OS  Pac.  447;  (1908)  Abbott  v.  Terri- 
tory, 1  Okla.  Cr.  1,  -Jh  OklB.  19,  94 
Pac.  170;  (1910)  Oragg  v.  State.  3 
Okla.  Cr.  409.  106  Pac.  350;  (1912) 
Morgan  v.  State,  7  Okhl.  Cr.  45,  121 
Pac.  1088. 

(1909)  "Reasonable  doubt"  is  that  state 
of  the  case  which,  after  a  full,  fair  and  Im- 
partial comparison  and  consideration  of  all 
tile  evidence  leaves  the  minds  of  the  Jurors 
in  that  condition  that  they  can  not  say  (bat 
they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  chaise. 

Cannon  r.  Territory,  1  Okla.  Cr.  600,  99 
Pac.  622. 

(1909)  "Reasonable  doubt"  Is  a  real  aub- 
stantlnl  doubt  existing  in  the  minds  of  the 
Jury  after  a  fair  consideration  of  all  the 
testimony  in  the  case;  a  doubt  which  will 
cause  a  reasonable  and  prudent  man  to 
hesitate  before  acting  in  matters  of  grave 
iiai>ortance. 

Chandler  v.  state,  3  Okla.  Cr.  254,  105 
Pac  375. 

( 1009)  The  phrase,  "t>eyond  reasonable 
doubt."  used  in  the  statute  in  establishing 
the  measure  of  proof  necessarj*  to  warrant  a 
conviction  in  a  criminal  case,  is  not  a  tech- 
nical- term,  and  needs  no  explanation  from 
the  courts  Id  Instructing  Juries,  and  an  in- 
struction on  such  subject  in  the  language 
of  the  statute  is  sufficient. 

Itouglas  V.  Territory,  1  Okla.  Cr.  5S3. 
98  Pac.  102S. 

(1900)  An  Instruction  on  reasonable 
doubt  substantially  In  the  language  of  the 
statute  is  sufficient. 

Reeves  v.  Territory,  2  Okla.  Cr.  331.  101 
Pac.  1U30. 

(1909)  Au  instruction  to  the  Jury  that, 
"A  doubt,  to  Justify  an  acquittal,  must  be  a 
reasonable  one — a  doubt  for  which  you  can 
give  a  reason- — and  it  must  arise  from  a 
careful  and  candid  Investigation  and  con- 
sideration of  all  the  evidence  in  the  case,  or 
for  want  of  evidence;  and,  unless  the  doubt 
does  so  arise,  it  will  not  be  snfflcieut  in  law 
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to  authorize  a  verilict  of  not  guilty,"  was 
held  erroneouB. 

Reeves  v.  Territory,  2  Okln.  Cr.  .S2.  99 
Pac.  1021. 

(1909)  The  terms  "rensunable  doubt" 
and  "moral  certniiity"  mny  lie  used  inter- 
cbangeably. 

Hendrix  r.  United  States.  2  Okla.  Cr. 
240,  101  Pac.  125. 

An  instruction  that,  if  the  Jury  believes 
from  ibe  evidence  thnt  the  defendant  sold 
whisky  to  C,  then  they  should  convict.  Is 
erroneous  for  fallinj;  to  tell  the  jury  thiit 
they  must  so  belle\'e  beyond  a  rensnnaMe 
doubt 

(1909)  Weber  v.  Stnte,  2  Oklu.  Cr.  32y, 
101  Pac.  355;  (1910^  Renter  v.  State. 
3  Okla.  Cr.  706,  100  Pac.  247:  (1010) 
Mumhrauer  v.  State.  3  Okla.  Cr.  429, 
1(»6  Pac.  559:  (1910)  Cohn  v.  State.  4 
Okla.  Cr.  492.  494,  498,  115  Pac.  217; 
(1912)  Kimbrell  v.  State.  7  Okla.  Cr. 
3;^,  123  Pac.  1027. 

Where  the  court  histructH  the  Jury  that  if, 
upon  a  consideration  of  ail  tlie  evidence, 
facts,  and  circumstances  prownted  upon  the 
trial,  tbey  entertain  a  reasonable  donbt  as 
to  the  ffuHt  of  the  defendant,  they  should 
acquit  taim.  will  not  warrant  a  reversal  of  a 
conviction,  upon  the  ground  that  it  does  not 
antborize  the  Jury  to  find  the  defendant  not 
guilty,  on  account  of  the  lack  of  evidence 
ngafDKt  him. 

(1910)  Moore  v.  State,  4  Okla.  Cr.  212. 
Ill  Pac  822,  reaffirmed:  (1911)  Dobbs 
V.  State.  5  Okla.  Cr.  475,  115  Pac.  370. 

(1910)  An  Instruction  requiring  a  Jury  to 
lie  satisfied  of  defendant's  Innocence  liefore 
they  should  acquit  him.  and  to  convict  him 
if  they  were  satisfied  of  his  guilt.  Is  erroii- 
H>us.  as  repealing  the  law  of  reasonable 
donbt. 

I-one  V.  Stnte.  4  Okla.  Cr.  xlil.  115  Pac. 
605. 

(1910)  The  statement  in  an  instruction 
defining  a  reasonable  doubt  that  "a  doubt 
to  Justly  an  acquittal,  most  be  reasonable 
anil  arise  fnnn  a  candid  and  impartial  con- 
Kfderatlon  of  all  the  evidence  In  the  case." 
is  not  erroneous  as  precluding  a  reasonable 
doubt  arising  from  a  want  of  evidence. 

Moore  v.  State,  4  Okla.  Cr.  212.  Ill  Pac. 
822. 

(1911)  An  instruction  defining  reasonable 
doubt  should  not  be  given  by  the  trial  courts 
of  this  state,  except  upon  proper  request  by 
defendant. 

Nelson  T.  State,  5  Okla.  Cr.  36a  114 
Pac.  1124. 

(1911)  An  Instruction  on  reasonable  doubt 
containing  advice  to  the  Jury  which  in  effect 
tells  them  they  are  at  liberty  to  isrnore  their 
Mtb  in  determining  what  testimony  con- 
Tl&ees  beyimd  a  reasonable  doubt,  is  erron- 


eous, and  sufficient  to  entitle  the  defendant 
to  a  new  trial. 

Nelson  T.  State,  5  Okla.  Cr.  36S,  114 
Pac,  1124. 

(1913)  Where  a  trial  court  instructs  a 
Jury  that  It  la  necessary  for  them  to  find 
from  the  facts  beyond  a  reasonable  doubt, 
that  a  person  on  trial  for  having  the  unlaw- 
ful possession  of  Intoxicating  liquor  with 
Intent  to  sell  the  same  had  such  liquor  for 
bla  own  use.  and  a  conviction  results,  such 
conviction  can  not  be  siwtalned  on  appeal. 

McGlll  V.  State,  8  Okla.  Cr.  500,  120 
Pac.  75. 

(1914)  It  is  error  for  the  trial  court  to 
Instruct  the  jury  that  a  reasonable  doubt  is 
one  for  which  there  exists  a  reason  which 
an  ordinarily  intelligent  man  could  readily 
give,  since  such  an  instruction  deprives  a 
defendant  of  the  presumption  of  innocence 
and  shifts  the  burden  of  proof  from  the 
state  to  the  defendant. 

Harris  v.  State,  10  Okln.  Or.  417,  137 
Pac.  365. 

(1914)  An  instruction  defining  a  reason- 
able doubt  as  one  that  the  Jurors  are  able 
to  give  a  reason  for  is  erroneous,  as  requir- 
lug  Jurors  to  give  reasons  for  tbelr  con- 
clusions. 

Browder  v.  State,  11  Okla.  Cr.  174,  144 
Pac  188. 

(1914)  Instruction  given  on  reasonable 
doubt,  was  held  proper. 

Duncan  v.  State,  11  Okla.  Cr.  217,  144 

Pnc.  629. 

(1918)  A  defendant  having  no  connection 
with  the  purchase  or  transportation  of  In- 
toxicating liquor  and  who  merely  protests 
its  taking  by  an  enforcement  officer  is  en- 
titled to  an  instruction  on  reasonable  doubt 
as  to  his  Interest  In  the  liquor  or  knowledge 
that  the  other  party  was  intending  to  con- 
vey It  In  violation  of  law. 

Dobbs  V.  State,  15  Okla.  Ct.  284,  176 
Pac.  264. 

(1019)  Ttie  trial  court  should  not  give 
any  instruction  attempting  to  define  the  term 
"reasonable  doubt." 

Thompson  v.  State,  16  Okla.  Cr.  716,  184 
Pac.  467. 

(1919)  An  instruction  that  before  the  de- 
fendant can  be  found  guilty,  the  jury  must 
have  "a  fixed  abiding  conviction"  Is  not 
erroneous. 

Thompson  r.  State,  16  Okla.  Cr.  716,  184 
Pac.  467. 

(1920)  The  practice  of  trial  courts  in  at- 
tempting to  define  the  term  "reasonable 
doubt"  Is  not  approved.  For  an  instruction 
defining  "reasonable  doubt"  and  held  not  to 
be  erroneous,  see  body  of  opinion. 

Mayfield  v.  State,  —  Okla.  Cr,  — ,  1»0 
Pac  276. 
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(1021)  Instructions  relntinK  to  voluntary 
intoxication,  involuntary  intoxication,  pre- 
medititte*!  design,  and  reasonable  doubt,  ex- 
amined and  found  sufficient. 

Cboitte  V.  State,  —  Okia.  Cr.  — ,  197 
Pnc.  lOGO. 

(11)21)  The  term  "reasonahle  doubt"  ts  a 
simple  expression  tliut  Jurors  of  nvertixe  tn- 
tellMs^nce  will  comprehend  wltliout  detint&g. 
and  unless  requested  by  the  defendant,  ordi- 
narily an  instruction  defining  rensouuble 
doubt  need  not  be  given. 

Choate  v.  State,  —  <>kla.  Or.  — ,  197  Pac. 

loeo. 

S  457.   Matters  of  law  in  generaL 

Where  the  indictment  chnrgcw,  luid  the 
evidence  for  the  prosecution  sh()ws,  the  kill- 
ing tu  have  l>een  maustaughter  hi  the  drat 
d^ree,  and  defeiuliint  ndmlta  the  killing,  nnd 
his  evidence  tends  to  show  it  was  justifiable, 
it  is  only  uecessar}'  that  the  iustmvtions 
shall  cover  the  law  of  the  case  as  shown  by 
the  evidence. 

(1005)  Robinson  v.  Territory,  lit  Okla. 
241,  So  Pnc.  451,  reversed  (19()0)  Uti 
Fed.  830. 

9  458.   Law  applicable  to  particular  iisiMB  or 

tfaeoriee. 

(1914)  The  accused,  in  a  tTiinlnal  case, 
is  entitled  to  iustniotions  defining  the  law 
applicable  to  his  theory,  and  covering  blii 
defense,  if  tbere  Is  cumiwtent  eiidence  rea- 
sonably BUbstantintIng  such  theory. 

Courtney  v.  State,  10  Okhi.  Cr.  589,  140 
Pac.  163. 

S  459.   Grade  or  degree  of  offense. 

(1894)  It  Is  proper  to  refuse  an  instruc- 
tion on  a  lower  offense  where  the  evidence 
tends  to  prove  only  the  greater. 

Territory  v.  Uatliff,  2  Okla.  523,  37  Pac. 
809. 

(1915)  The  offense  set  forth  in  the  infor- 
mation Is  the  one  which  fixes  the  Jurisdiction 
of  the  court,  and  the  court  has  Jurisdiction 
over  any  Included  offense,  and  it  is  the 
court's  duty  to  submit  an  included  offense 
when  any  phase  of  the  testimony  warrants 
It,  and  especially  so  upon  reijuest  of  counsel. 

Ex  parte  Wills.  12  Okla.  Cr.  506.  148 
Pac.  1060. 

(1017)  The  fiiviiig  of  certain  instruction 
held  to  bare  the  effect  of  placiiiR  the  defend- 
ant U|ion  trial  for  two  seiMirate  and  distiiK't 
offenses  at  one  time  over  his  objection  and 
exception  thereto,  and  a  defendant  may  only 
be  required  to  defend  iigaln^t  one  offense 
at  a  time. 

Gmey  v.  State,  13  Okla.  Cr.  643.  166 
Pnc.  442. 

S  460,  Punishment. 

(ISfiO)  Where,  on  the  trial  of  a  criminal 
case,  evidence  is  admitted  on  tlie  trial  tend- 
ing to  aggravate  or  mitigate  the  iiunishment. 
it  Is  the  duty  of  the  court  to  Instruct  the 
Jury  of  the  character  of  this  kind  of  evi- 
dence and  to  disregard  it,  as  it  was  for  him 


to  consider  in  pronouncing  the  Judgment : 
:nid  in  case  such  evidence  is  admitted  with- 
out the  required  instructions  of  the  Judge 
it  will  be  prejudicial  error. 

Walburn  v.  Territory,  9  Okla.  23.  59 
Pac.  972. 

(1907)  Under  Mansf.  !>!«..  ch.  4(i  (Ind. 
Ter.  Ann.  Stat.  1W)9,  ch.  20).  providing  that 
the  Jury  on  rendering  n  verdict  of  guilty 
shall  fix  the  punishment  If  the  amount  there- 
of 1h  not  determined  by  law,  it  is  jtrejudicial 
error  on  a  trial  for  adulterj-  to  full,  on  de- 
fendant's rwjuest.  to  instruct  the  Jury  to 
determine  the  punishment. 

Reynolds  v.  I'nlted  States,  7  Ind.  Ter. 
51,  103  S.  W.  762. 

(190K)  It  is  the  trial  court's  duty  ou  a 
trial  for  raiie  to  instruct  that  a  venli<'t  of 
guilty  may  be  quHllfled  by  the  words  "with- 
out capital  punishment."  no  matter  what  the 
evidence  may  be. 

Vickers  v.   I  iiited  States,  1  Okla.  Cr. 
452.  08  Pac.  4)i7. 

(1909)  An  instruction  to  the  Jury  to  fix 
the  punishment  on  convh'tlnn.  when  not 
<iuested  by  the  dcfenilant.  is  iniproi)er;  but 
the  verdict  will  not  I>e  set  aside  for  thai 
reason  alone,  when  it  appears  tlmt  the  pun- 
ishment fixed  was  not  excessive,  ami  no 
showing  is  nnide  that  tlie  defendant  Iiuk 
been  In  any  manner  iiijuivil. 

C?bandler  v.  state.  3  Okla.  Cr.  Iti;, 
Pac.  375. 

(1910)  In  view  of  Wilsons  Rt-v.  &  Ann. 
Stat.  liH>3,  5  2217,  prescribing  the  single  |nin- 
ishment  of  impristMuuent  for  life  for  con- 
Joint  rol)l»ery,  tliere  is  n(»tl!iug  f(»r  the  Jury 
to  determine  In  a  prosecution  therefor  ex- 
(■ei>t  the  guilt  or  inn4K-eiU'e  uf  accused;  and  a 
charge  that  if  nccusoi  was  convicted  the 
punishment  would  be  life  imprisoumeut  was 
properly  refused. 

Collwrt  v.  State,  4  Okla.  Cr.  4S7.  li:i 
Pac.  558. 

(1910)  Where  an  instruction  given  only 
states  the  niaxiniuni  lenn  of  iniprisonuieiit 
;ind  omits  to  state  the  ndniniuni  or  alterna- 
tive punishment  that  may  he  imposed,  the 
Judgment  and  conviction  must  reversed. 

Colliert  v.  Slate.  4  Okla.  Cr.  4S7.  113 
I*ac.  561. 

(1911)  It  is  eiTor  for  a  trial  court  to 
substitute,  in  instructions  to  the  jury,  a  dif- 
ferent and  higher  punishment  for  im  offense 
than  that  proscribed  by  the  statute. 

Wells  V.  State,  5  Okhi.  Cr.  22.  113  Pac. 
210. 

(1912)  T'nder  act  of  Congress  approve<l 
l'>bruary  2,  1903  (T'.  .S.  Stat,  at  U-irge.  vol. 
32.  part  1,  p.  702,  cli.  350),  providing  that  a 
violation  tliereof  "shiill  Jje  punished  by  a 
fine  of  not  more  than  one  thousand  dollars 
or  by  imprisonment  for  not  more  than  fif- 
teen years,  or  by  both  such  fine  nnd  tm- 
prlsonment,"  It  was  held  that  on  a  trial  for  a 
vioUition  thereof  tlie  court  erred  in  Instruct- 
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inc  the  jur>-  tbat  the  iDliiimuni  punishment 
was  for  five  vearn'  iuiprisonmcut. 

WilUams  v.  State.  7  Okla.  Cr.  529,  124 
Pac.  330. 

(1913)  Where  ujwn  the  request  of  the 
defendant  the  court  instructs  the  jury  that, 
in  the  event  they  find  «  vertlict  of  guilty 
they  ni«y  (issouR  Jind  dethire  the  ininlshnietit 
in  their  venlict.  it  is  the  duty  of  the  ccuirl 
to  re<iulre  tlie  jury,  if  thoy  ttnil  «  verdict 
of  guilty  and  fiiii  t()  afiroe  \i\m\  tlic  punish- 
ment to  so  say  by  their  vertlict:  and,  if  tlie 
jurj'  renders  ii  verdict  not  in  form,  tlie  wurt; 
should  with  projter  iiistnictionH  direct  them 
to  reconsider  it. 

Oelke  V.  State,  1«  Okla.  Cr.  40.  133  Pac. 
U40. 

(1017)  Wliere  the  court,  without  being 
requested  to  do  so  by  the  defendant,  cor- 
ret'tly  Instructed  the  jury  us  to  the  imnlsh- 
uient  they  might  assebs,  lu  cuse  they  found 
the  defend;)nt  puilty  It  was  held  that  this 
is  not  error,  since,  under  Rev.  I^ws  1910, 
3  iUKt'i,  the  jury  may  in  all  cases  of  convic- 
tion, wlien  so  instructed  by  the  court,  assess 
the  punishment,  if  they  see  fit,  regnrdless.of 
whether  the  defendant  requests  it  or  not. 
Rambo  v.  State.  VA  Okla.  Cr.  110.  1G2 
Pac.  449. 

noiS)  A  triHl  court  has  no  authority  to 
authorize  the  jury  by  his  lustructioiis  to  fix 
niiy  punishment  other  tlian  that  prorhled  hy 
Htfltule. 

Beck  V.  State,  14  Okla.  Cr.  3,  lfi6  Pac. 
753. 

S  461.  MuuMT  ai  arriviiiB  at  verdict.  - 

(1020)  It  Is  not  reversible  error  for  a 
trial  court  to  refuse  to  instruct  a  Jury  that 
tbey  are  not  re^juii-eil  to  surrender  their 
honest  convictions  for  the  mere  purpose  of 
ngreeing  upon  a  verdict. 

Tucker  v.  State.  —  Okla.  Cr.  — .  101 
Pac.  201. 

S  462.   Definition  or  explanation  of  terms. 

( 19<'8)  If  defendant  regards  the  word 
•'accomplice'  as  a  tectmical  one,  requiring 
a  definition,  he  should  so  request. 

Driggers  v.  Tnited  States.  1  Okla.  Cr. 
107.  »5  Pac.  B12. 

(1011)  Where  the  court  instrupts  the  jury 
that,  if  they  convict  a  defendant  of  murder, 
they  ^onld  assess  his  punishment  at  deatli 
or  Imprlsonmeut  in  the  penitentiary  at  hariV 
labor  for  life,  as  in  their  discretion  tliey 
may  see  fit.  the  court  should  not  nttempt  to 
(ieQne  the  letral  uieuninc  of  the  word  "dis- 
cretion." 

Holmes  v.  State,  fi  Okla.  Cr.  .->4l.  119 
Pac.  430. 

(1913)  An  instruction  that  it  was  essen- 
tial that  the  testimony  of  an  aooomplice  be 
corroborated  by  evidence  tending  "to  con- 
nect the  defendant  with  the  commtgalon  of 
the  crime  charged  against  him."  wae  held 


not  erroneous  for  failure  to  define  the  words 
quoted. 

Jones  v.  State,  10  Okla.  Cr.  216,  137  Puc. 
121. 

(1917)  Instruction  as  to  the  statutory 
rule  of  prima  facie  evidence  examined,  and 
held  to  be  erroneous. 

Nelson  v.  State,  14  Okla.  Cr.  1.53,  168 
Pac.  4iV\ 

S  463.  Oral  charges. 

(1807)  The  giving  of  oral  Instructions  to 
the  jury  In  n  criuiinal  case  without  the  con- 
sent of  the  defendant,  where  the  consent  of 
the  defendant  thereto  can  not  be  presumed 
from  bis  presence  and  failure  to  make  ob- 
jections when  the  oral  instructions  are  given, 
is  error. 

Swaggart  v.  Territory,  6  Okla.  344,  50 
Pac.  96. 

(1S97)  The  court  having  instructed  the 
Jury  orally,  the  defendant  and  counsel  being 
present,  and  not  objecting,  reserving  no  ex- 
ceptions, and  the  instructions  having  been 
immediately  reduced  to  writing,  and  appear- 
ing In  the  record,  and  no  error  appearing  in 
them,  the  case  is, one  in  which  the  substan- 
tial rights  of  the  defendant  were  not  alfectcd, 
and  the  case  will  not  be  reversed  for  such 
error. 

Hwaggart  v.  Territory,  6  Okla.  344,  SO 
Pac.  06. 

S  464.  Written  initmctions. 

(1000)  Where  the  court,  on  the  Jury  be- 
ing returned  to  the  court  room,  in  response 
to  an  inquiry  as  to  the  form  of  the  verdict 

of  the  Jurj-,  gave  them  oral  directions  in  re- 
gard thereto,  It  was  not  an  Instruction  bear- 
ing upon  the  law  of  the  ease,  and  was  not 
erroneous  because  not  reduced  to  writing. 
Boggs  V.  United  States,  10  Okla.  424,  63 
Pac.  969. 

Oral  statements  nuide  by  the  court  to  the 
jury  with  reference  to  the  form  of  their 
verdict  which  do  net  contain  directions  or 
Instructions  upon  some  question  of  law  Jn- 
volved  in  the  trial,  or  comment  on  the  evi- 
dence, do  not  come  within  the  statute  re- 
quiring Instructions  to  tlie  Jury  to  be  re- 
duced to  writing,  unless  waived  by  de- 
fendant. 

(19(»0)  Douglas  V.  Territory,  1  Okla.  Cr. 
-^i,  OS  Pac.  1023:  (1000)  Sturgla  v. 
State.  2  Okla.  Cr.  302.  102  Pac.  67. 

(1910)  AVhen  n  defendant  in  n  misde- 
meanor case  Is  present  In  court,  and  is  repre- 
sented by  counsel,  who  are  also  present  and 
the  Jury  are  orally  instructe<l,  and  no  objec- 
tion is  made  or  exceptions  are  reserved,  at 
the  time  to  such  instructions,  and  the  matter 
is  not  brought  to  the  attention  of  the  trial 
court  in  the  motion  for  a  new  trial,  it  Is  too 
late  to  raise  this  question  for  the  first  time 
hi  the  appellnte  court 

Rea  v.  State,  3  Okla.  Cr.  281,  105  Pac. 
S86. 
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S  46S.  Form  and  lal^n■|e  In  gfneraL 

See  5  274. 

Hodges  T.  State,  16  Okla.  Cr.  183.  182 
Puc.  260. 

See  S441. 

Jenkins  t.  SUte,  11  Okla.  Cr.  168,  145 
Fac.  500. 

(1909)  It  Is  not  necessary  to  state  the 
law  applicable  to  the  evidence  of  the  de- 
fense in  a  separate  pnnigraiih  from  the  Inw 
applicable  to  the  evidence  of  the  prosecution 
upon  the  same  issue. 

Morris  v.  Territory,  1  Okla.  Cr.  617,  99 
Pac  760. 

(1909)  Where  the  Instructions  correctly 
state  the  law.  they  wHI  be  held  sufficient, 
though  given  in  an  ungrammatlcal  and  il- 
logical form. 

Cave  T.  United  States,  2  Okla.  Cr.  258, 

100  Pac.  ma 

S466.  Repetition. 

( 1908)  It  is  error,  by  constant  repeti- 
tion, to  give  even  a  correct  instruction  un- 
due prominence  in  the  minds  of  the  Jurors, 
since  such  instructions  are,  in  effect,  a 
charge  ou  the  credibility  of  the  witness  and 
the  weight  of  the  oTldenee. 

Price  V.  State»  1  Okla.  Cr.  358,  98  Pac 
447. 

(1921)  Tlie  principle  of  "re.i8onable 
doubt"  Is  so  firmly  intrenched  In  the  crim- 
inal Jurisprudence  of  this  country,  and  so 
well  known  by  Jurors  generally,  as  not  to 
require  constant  repetition  of  the  rule  in 
every  paragraph  of  the  instructions,  espe- 
cially where  the  Issues  are  not  involved,  and 
no  affirmative  defense  is  interposed. 

Cole  V.  State,  —  Okla.  Cr.  — .  195  Pac. 
901. 

9  41)7.   ArKomenUtire  uutrocdou. 

It  Is  error  to  Instruct  a  Jury  in  an  argu- 
mentative manner. 

(1908)  Price  r.  Stflte.  1  Okla.  Cr.  308, 
08  Pac.  447;  (1918)  Miller  v.  State,  9 
Okla.  Cr.  255,  131  Pac.  717;  (1918) 
Dunn  T.  State,  15  Okla.  Cr.  245,  176 
Pac.  86. 

{  468.  Cmfnsed  or  miBloading  Inatmctions. 

See  {  446. 

Adair  V.  State,  15  Okla.  Cr.  61».  180 
Pac.  253. 

In  a  prosecution  for  murder,  where  the 
indictment  charges  death  to  have  been 
caused  by  a  gunshot  wound,  the  evidence 
showed  that  deceased  was  sliot  with  a  Win- 
chester rifle  In  the  side  of  the  face — the  ball 
tending  downward,  and  coming  out  through 
the  neck  on  the  opposite  side,  and  penetrat- 
ing and  lodging  in  the  shoulder;  the  gun 
having  been  held  within  a  very  short  dis- 
tance of  deceased  when  the  shot  was  fired; 
and  the  evidence  also  showed  that  after  the 
shooting  the  defendant  struck  the  deceased 
over  the  head,  crushing  the  skull;  and  the 
only  evidence  that  death  was  not  caused 


from  the  gunshot  was  that  of  a  physician, 
who,  testifying  as  an  expert  witness,  said 
he  couhl  not  tell  whether  death  was  caused 
by  the  gunshot  wound  or  the  blow;  held 
that  it  was  not  error  to  refuse  an  Instrac' 
tlon  that,  if  the  jury  entertained  a  reason- 
able doubt  as  to  whether  the  deceased  died 
from  the  gonsbot  wound,  ttiey  should  acquit 
(1902)  New  V.  Territory,  12  Okla.  172, 

70  Pac.  198v  dismiaaed  (1U04)  195  C. 

S.  252,  4»  U  ed.  182,  25  Sup.  Ct  6S. 

§  469.  Undue  prominence  of  particnUr  nut- 
ten. 

(1899)  A  chaise  to  the  Jury  which  gives 
to  the  facts  proven  a  presumptive  effect  as 
a  matter  of  law,  which  the  law  does  not 
attach  to  such  facts,  is  more  than  a  com- 
ment upon  the  evidence,  and  la  erroneous. 
Oxier  V.  United  States.  1  Ind.  Ter.  85. 
38  S.  W.  331. 

It  is  error  for  the  trial  court  to  ^ngle 
out  tbe  accused  and  instruct  the  Jury  upon 
the  credibility  of  his  evidence,  since  the 
accused,  iu  this  respect,  should  be  treated  in 
the  court's  charge  in  the  same  manner  as 
other  witnesses  In  the  case. 

(1909)  Mitchell  V.  State,  2  Okla.  Cr. 
442,  101  Pac.  1100;  (1900)  Frke  v. 
United  States,  1  Okla.  Cr.  194.  101 
Pac.  1086;  (1000)  Banks  t.  State.  2 
Okla.  Cr.  339.  101  Pac.  610;  (lOlO) 
CUrk  V.  State,  4  OUa.  Cr.  368,  111 
Pac.  650;  (1911)  Heacock  v.  State,  4 
Okla.  Cr.  606.  112  Pac.  949;  (1911) 
Peck  V.  State,  5  Okla.  Cr.  104, 118  Pac. 
200. 

(1910)  Where  the  uncontradicted  proof 
for  the  state,  in  a  prosecution  for  assault 
with  Intent  to  kill,  would  Justify  a  convic- 
tion of  tbe  offense  charged,  an  instruction 
which  states  proper  rules  of  law,  but  is  espe- 
cially directed  to  defendant's  testimony,  is 
not  prejudicial  error. 

Doollng  T.  State.  3  Okla.  Cr.  491,  106 
Pac.  982. 

(1910)  It  is  error  for  a  trial  Judge  to 
single  out  the  defendant  pereonally,  and  In- 
struct the  Jury  upon  tbe  credlbHltr  of  bis 

evidence. 

Hughes  V.  State.  3  Okla.  Ct.  387,  106 

Pac.  546. 

(1911)  A  chance  that  accused  Is  a  com- 
petent witness  for  himself,  but  that  the  Jury 
may  consider  his  interest  In  the  event  In 
determining  his  credibility,  is  erroneous. 

(iulacclmo  V.  State.  5  Okla.  Cr.  371,  115 
Pac.  129. 

(1911)  It  Is  error  for  the  trial  court  to 
single  out  the  defendant  and  Instruct  tbe 
Jury  as  to  his  credibility  as  a  witness,  espe- 
cially when  the  prosecuting  witness  and  the 
defendant  are  tbe  only  material  witnesses 
testlf^'ing. 

Black  r.  State.  5  Okla.  Cr.  R12.  662.  115 
Pac.  604. 
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(1911)  It  Is  error  for  the  trial  court,  in 
its  instructlODjs,  to  point  out  to  tbe  jury  the 
interest  of  the  defendant  in  the  result  of 
the  trial,  and  fflve  special  InBtructlons  on 
Us  credibility  as  a  witness  in  his  own  be- 
half, orer  Ills  objection. 

Madison  t.  State.  6  Okla.  Cr.  3S6.  118 
Pac.  617. 

(1915)  Under  tbe  laws  of  tlils  state,  trial 
courts  are  not  warranted  in  giving  an  In- 
utroctton  which  has  tbe  effect  of  bolstering 
np  or  tending  to  discredit  the  testimony  of 
any  particular  witness,  or  class  of  witnesses, 
wlio  may  testify  In  any  criminal  case. 

Bmmbaagb  t.  State.  11  Okla.  Cr.  606; 
150  Fac.  88. 

(191B)  For  an  Instruction  which  tended, 
or  had  the  effect,  to  bolster  up  the  testi- 
mony of  a  witness,  which  is  condemned  by 
the  Criminal  Court  of  Appeals  as  beiug 
wholly  unwarranted  In  this  Jurisdiction,  see 
opinion. 

Brumbai^h  v.  State.  11  Oldn.  Cr.  S06, 
ISO  Pac.  88. 

(1917)  A  requested  Instruction  on  rea- 
Booabie  doubt  which  singles  out  a  particular 
Duitter  and  emphasizes  it,  was  held  im- 
proper and  rlfhtly  refused,  although  it  was  a 
nutter  not  vital  to  tbe  case. 

Doaset  T.  United  States,  248  Fed.  902, 

(1(0.8)  It  la  not  error  to  r^se  to  give  an 
iustmction  which  has  a  tendency  to  single 
out  any  particular  witness  by  calling  to  the 
attention  of  the  Jury  that  such  witness  has 
been  impeached,  the  general  iu!>truction 
covering  the  credibility  of  all  witnesses  be- 
ing  a  sufficient  rule  for  tbe  guidance  of  the 
Jury  In  determining  tbe  credibility  of  any 
witness. 

Dameal  v.  State,  14  Oltla.  Cr.  540,  174 
Pac.  290. 

1470.  Abttract  instmctiong  in  generaL 

(1912)  Under  Comp.  Laws  1909,  $6865, 
providing  that  after  the  Jury  have  retired 
for  dell bel'at  ion,  If  they  shall  desire  to  be 
Informed  on  a  point  of  law,  they  must  be 
conducted  Into  the  court  room,  and  the  In- 
formation given  In  the  presence  of  or  after 
notice  to  the  counsel  for  both  parties.  It  is 
reversible  error  for  the  Judge  to  follow  the 
bailiff  to  the  Jury  room,  and  there  instruct 
the  Jury  as  to  the  effect  of  a  verdict  ren- 
dered by  them;  none  of  the  counsel  being 
present 

Watson  T.  State.  7  Okla.  Cr.  508,  124 
Pac.  829. 

(1919)   Requested  instructions  which  are 
covered  by  general  Instructions  by  the  court, 
or  that  are  abstract,  are  properly  refused. 
Conley  r.  State,  15  Okla.  Cr.  531,  179 
Pac  480. 

(1919)  An  losCrcctlon  embodying  an  ab- 
stract imposition  of  law  should  not  be  given, 
bat  tile  giving  of  same  dora  not  constitute 
rerendble  error,  unless  a  miscarriage  of  Jus- 
tfee  or  a  dwlal  of  a  defendant's  constltu- 
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tlonal  or  statutory  rights  has  resulted  there- 
from. 

Welch  V.  State,  16  Okla.  Cr.  513,  185 
Pac  110. 

S  471.  Application  of  instnu^nt  to  ease. 

(1897)  It  Is  not  reversible  error  to  give 
an  instruction  on  defoidant's  character, 
though  no  evidence  was  glvm  Co  support  or 
impeach  It 

Hays  V.  Territory,  —  Okla.  — ,  02  Pac. 
850. 

(1900)  In  charging  the  Jury  In  a  crim- 
inal case,  due  regard  must  be  had  to  the 
state  of  the  case,  the  character  and  amount 
of  proof,  and  the  law  as  stated  to  the  Jury 
must  be  applicable  to  tbe  pleadings  and 
testimony  and  because  a  proposition  of  law 
is  correct  does  not  necessarily  Justify  sub- 
mitting It  to  the  Jury. 

Kirk  V.  Territory,  10  Okla.  46,  60  Pac. 
7fl7, 

In  a  criminal  prosecution,  Instruetlons 
should  run  to  the  facts  and  to  all  proper 
deductions  and  Interpretations  of  them,  and 
not  to  questions  not  presented  or  covered  by 
the  evidence. 

(1902)  New  v.  Territory,  12  Okla.  172, 
70  Pac.  198,  dismissed  (1904)  25  Snp. 
Ct  68^  195  U.  S.  252,  49  L.  ed.  182. 

(1903)  Where  there  Is  no  evidence  that 
defendant  withdrew  from  a  combat  after 
commencement  thereof  and  before  he  fired 
the  fatal  shot.  It  Is  not  error  to  omit  to 
Instruct  that  though  defendant  was  tbe 
original  aggressor,  If  he  In  good  faith  with- 
drew and  deceawd  pursued  him,  and  he 
!lred  the  fatal  shot  In  self-defense,  he  should 
be  acquitted. 

Canada  v.  Territory,  12  Okla.  409.  72 
Pac.  875. 

(1904)  It  U  error  for  the  court  to  assume 
facts  In  an  instruction  nob  aathorlsod  hy 
the  evidence. 

Williams  v.  United  States,  6  Ind.  Ter. 

1,  88  S.  W.  334. 

(1904)  In  a  prosecution  for  homicide.  It 
Is  not  error  for  the  court  to  refuse  an  in- 
struction as  to  what  constitutes  manslaugh- 
ter, where  there  is  no  evidence  tending  to 
prove  manslaughter. 

WUllams  V.  United  States.  6  Ind.  Ter. 
1,  88  8.  W.  334. 

Instructions  should  in  all  cases  state  the 
law  applicable  to  the  facts,  and  all  reason- 
able deductions  to  be  made  therefrom,  and 
not  to  questions  not  presented  or  sui^rted 
by  tbe  evidence. 

(1905)  Robinson  v.  Territory,  16  Okla. 
241.  85  Pac.  461,  reversed  (1906)  148 
Fed.  880. 

(1905)  An  Instruction  on  a  trial  for  lar- 
ceny that  If  several  [ursons  were  interested 
in  the  larceny  and  accused  was  one  of  them, 
the  fact  that  tbe  others  were  not  on  trial 
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made  no  difference,  was  prejudicial  to  ac- 
cused, when  wltbont  evidence  to  sastain  It. 
GJeorge  v.  United  States,  6  Ind.  Ter.  155, 
89  S.  W.  1121. 

(1906)  An  instructiou  whicli  contains 
statements  not  Justified  by  tbe  evidence  was 
held  properly  refused. 

FlBher  V.  Territory,  17  Okla.  455,  87 
Pat  301. 

(1907)  Where  a  witness  had  testified  that 
he  bad  had  intercourse  with  the  prosecutrix 
several  times  prior  and  but  a  few  months 
before  her  alleged  seduction  by  defendant, 
and  there  was  no  evidence  that  she  bad  re- 
formed, an  Instruction  that  if  prosecutrix 
had  intercourse  with  the  witness  some 
mouths  prior  to  her  engagement,  if  any, 
with  the  defendant,  but  had  reformed  and 
was  leading  an  absolutely  virtuous  life  at 
tile  time  def«idant  became  engaged  to  her, 
and  she  had  sexual  Intercourse  with  him 
solely  because  of  his  promise  of  marriage, 
defendant  was  guilty,  was  erroneous,  as  in- 
applicable to  the  case. 

Kerr  v.  United  States,  7  Ind.  Ter.  486, 
104  S.  W.  809. 

(1907)  Where  there  was  no  evidence  that 
defendant  had,  after  the  beginning  of  the 
difficulty,  abandoned  the  flght,  it  was  not 
error  to  refuse  an  instruction  as  to  tbe 
rights  of  the  parties  on  defendant  abandon- 
ing the  flght 

Drivers  V.  United  States,  7  Ind.  Ter. 
752,  104  S.  W.  1166. 

(1910)  An  instruction  harmless  in  one 
case  may  be  prejudicial  in  another,  d^>end-' 
Ing  upon  tbe  facts  of  each  case. 

Dooling  T.  State.  3  Okla.  Cr.  491,  106 

Pac.  982. 

(1910)  The  instructions  must  be  consid- 
ered in  connection  with,  and  ap^ied  to,  the 
evidence  In  the  case,  in  which  they  are 
given. 

Dooling  V.  State.  3  Okla.  Cr.  491,  106 
Pac.  982. 

(1910)    The  court  did  not  err  In  refusing 
to  give  instructions,  based  upon  a  theory 
that  there  was  no  evidence  to  sui^ort  them. 
Hunter  v.  State,  3  Okla.  Cr.  683,  107 
Pac.  444. 

(1910)  A  defendant  can  not  be  heard  toi 
comi^ln  of  the  refusal  of  the  court  to  give 
Instructions  on  insanity,  when  there  is  no 
evidence  offered  even  tending  to  prove  In- 
sanity on  the  part  of  the  defendant 

Hopkins  v.  State,  4  Okla.  Cr.  194,  108 
Pac.  420. 

(1910)  The  court  should  not  instruct 
upon  a  degree  of  an  offense  of  which  there . 
is  no  evidence  tending  to  show  the  defend- 
ant's guilt 

Fooshee  v.  State,  3  Okla.  Cr.  666,  ICS 
Pac.  654. 

(1911)  It  is  error  in  a  court  in  a  homi- 
cide case  to  give  to  the  jury  Instructions 


which  are  not  relevant  to  the  evidence,  and 
which  may  mislead  the  Jury  to  the  prejudice 
of  tbe  defendant 

Mulkey  v.  State,  5  Okla.  Cr.  75,  113  Pac. 
582. 

(1911)  Where  the  plea  of  a  former  ac- 
quittal is  interposed,  but  no  evidence  is  in- 
troduced to  support  it  it  Is  not  Improper 
for  the  court  to  decline  to  instruct  the  Jury 
on  that  issue. 

Hartgraves  v.  State,  5  Okla.  Cr.  266,  114 
Pac.  343. 

(1911)  For  facts  which  did  not  authorize 
the  court  to  Instruct  tbe  Jury  as  to  tbe  law 
of  voluntary  withdrawal  from  a  conspiracy, 
see  opinion. 

Holmes  V.  State.  6  Okla.  Cr.  541,  119 
Pac.  430. 

(1911)  It  is  only  when  the  testimony 
given  by  the  defendant  presents  issues  upon 
which  he  might  be  acquitted,  or  upon  which 
the  defense  might  be  reduced  to  a  lower 
d^ree,  that  he  Is  entitled  to  have  the  jury 
instructed  upon  the  hypothesis  that  such 
testimony  is  true. 

Holmes  V.  State,  6  Okla.  Cr.  541,  119 
Pac  430. 

(1911)  Before  it  is  necessary  for  a  trial 
court  to  instruct  tbe  jury  upon  un  issue 
favorable  to  a  defendmit  in  any  case,  such 
issue  must  involve  a  conclusion  which  can 
be  legitimately  arrived  at  from  the  evidence 
in  the  case  by  an  honest  and  Intelligent  Jury. 
Holmes  V.  State,  6  Okla.  Cr.  541.  118 
Pac.  430. 

(1911)  When  the  evidence  in  a  case  Is 
such  that  there  is  no  reason  to  believe  that 
an  IntelllgeDt  and  honest  Jury,  having  a  due 
regard  for  their  oaths,  the  law,  and  tbe 
evidence,  would  arrive  at  a  given  conclusion, 
it  is  not  error  for  tbe  trial  court  to  decline 
to  give  tbe  Jury  instructions  upon  tlie  law 
applicable  to  such  Issue. 

Holmes  v.  State,  6  Okla.  Cr.  541,  119 
Pac.  430. 

(1912)  In  a  murder  case,  where  the  de- 
fendant admits  the  killing,  or  where  there 
is  direct  evtdrace  that  the  def«idant  kilted 

the  deceased,  a  charge  on  circumstantial  evi- 
dence should  not  be  given. 

Foster  v.  State,  8  Okla.  Cr.  139,  126  Pac. 
835. 

(1912)  The  question  of  the  sufficiency  of 
tbe  instructions  and  the  action  of  the  court 
in  refusing  to  give  special  instructions  re- 
quested must  always  be  considered  and  de- 
termined by  the  fticts  of  each  case  in  which 
they  8  rise. 

Anderson  v.  State,  8  Okla.  Cr.  90,  126 
Pac.  840. 

(1912)  Where  a  defendant  Is  chai^ied 
with  grand  larceny,  and  there  Is  no  evld^ce 
introduced  upon  the  trial  which  tends  to 
reduce  the  offense  to  petit  larceny,  it  is  Im- 
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proper  for  the  court  to  instruct  tbe  Jury^  on 
petit  larceny. 

Inklebarfcer  v.  State,  8  Okla.  Cr.  316, 127 

Pac.  707. 

(1913)  It  Is  not  error  tor  the  trial  court 
to  refose  to  submit  a  special  Instr-uctlon. 
althonKb  It  may  be  a  correct  statement  of 
the  law,  wbere  bui4i  inatmctlon  la  not  ap- 
plicable to  tbe  evidence,  or  where  the  law 
goremlnK  the  question  presented  has  already 
been  correctly  stated  to  the  Jury  In  the  gen- 
eral Instructions. 

Ryan  v.  State,  8  Okla.  Cr.  623,  129  Pac. 
6S5. 

(1913)  An  instruction  tliat,  If  the  arrest 
and  transportation  of  defendant  was  with- 
out authority,  he  had  a  right  to  escape,  and 
that  circumstance  should  not  be  talfen 
against  him,  was  properly  refused,  where  de- 
fendant's explanation  of  the  reason  for  his 
attempt  to  escape  was  his  dislike  for  the 
officer  who  bad  arrested  hfm. 

Robinson  v.  State.  8  Okla.  Cr.  667,  130 
Pac.  121. 

(1913)  Where  the  evidence  falls  to  show 
that  the  alleged  accomplice  aided,  abetted,  or 
encouraged  defendant,  tbe  court  properly  rej 
fuaed  to  instruct  on  the  law  applicable  to 
the  testimony  of  an  accomplice. 

Maggard  v.  State,  9  Okla.  Cr.  236,  131 
Pac.  549. 

(1914)  Where  defendant  was  indicted 
nnder  Act  July  23,  1892,  ch.  234  (27  Stat 
200).  as  amended  by  Act  Jan.  8. 1807,  ch.  100 
(20  Stat.  506),  with  Introducing  Intoxicat- 
ing liquor  into  Indian  country  In  violation 
of  Act  March  1.  1895,  ch.  145  (28  Stat.  693). 
hy  carrying  intoxicating  liquors  Into  Indian 
Territory,  it  was  held  error  to  instruct  the 
jury  that  they  might  convict  the  defendant 
if  th^  found  that  he  had  intoxicating  liquor 
in  his  possession  which  had  recently  been 
introduced  Into  such  territory  from  a  point 
without  the  state,  there  being  no  evidence  in 
support  of  such  charge. 

Chembliss  v,  United  States,  218  Fed.  154. 

(1914)  In  tbe  absence  of  any  evidence  In 
a  iirosecntlon.  as  to  the  good  character  of 
aocuf«d.  It  was  not  error  to  refuse  to  in- 
Rtmct  the  Jury  that  "the  law  presumes  the 
good  character  of  the  accused,  and  such  pre- 
sumption Is  to  be  eonsldeted  as  evidence  In 
favor  of  the  accused  In  considering  the  ques- 
tion of  his  guilt  or  Innocence."  the  latter 
part  of  the  inatmctlon  being  objectionable. 

Chambllss  v.  United  States,  218  Fed.  154. 

(1014)  It  Is  not  error  for  the  court  to 
refuse  to  give  instructiona  which  are  not 
niH^lcable  to  the  facts  disclosed  by  the  record 
and  do  not  contain  correct  statements  of 
the  principles  of  law  api^Icable  to  the  Issues 
on  trial. 

Dnncan  v.  State.  11  Okla.  Cr.  217,  144 
Pac.  629. 

(1915)  In  an  action  for  damages  for  an 
assault  and  battery,  where  the  defendant 


interposes  the  defense  of  self-defense,  and 
the  court  correctly  instructs  the  jury  on  such 
defense,  but  does  not  include  therein  an  In- 
struction as  to  the  effect  of  one  withdraw- 
ing or  attempting  to  withdraw  from  a  dif- 
ficulty which  he  has  provoked,  and  there  Is 
no  evidence  that  the  defendant  withdrew  or 
attempted  to  withdraw  from  the  difficulty 
lifter  he  provoked  it,  it  was  held  that  the 
court  did  not  err  In  falling  to  Instruct  the 
Jury  upon  that  phase  of  the  law  of  self- 
defense. 

Brown  v.  Motley.  51  Okla.  277,  151  Pac. 
1060. 

(1915)   Where  defendant  Is  prosecuted  for 

violation  of  Act  March  1,  1895,  ch.  145  (28  . 
Stat.  697),  5  8,  it  was  held  not  error  to 
refuse  requested  instructions  which  relate 
to  the  offense  defined  by  Act  June  30,  1897, 
ch.  109  (  29  Stat.  506,  U.  S.  Comp.  Stat  1913. 
8  4137),  §1. 

McSpadden  v.  United  States,  224  Fed. 
036. 

(1915)  In  a  prosecution  for  introducing 
intoxicating  liquor  from  without  the  state 
into  Indian  country,  it  was  held  error  to 
instruct  the  Jury  that  possession  of  Intoxi- 
cating liquor  by  accused  within  a  district, 
which  was  recently  Introduced  therein  from 
without  the  state  in  violation  of  law,  Is  a 
circumstance  to  be  considered  by  the  Jury 
in  determining  the  question  of  defendant's 
guilt,  in  the  absence  of  evidence  that  the 
liquor  had  recently  been  introduced  into  tbe 
district 

I^wellen  v.  United  States.  223  Fed.  18. 

(1916)  It  Is  not  error  to  refuse  requested 
instructions  that  are  upon  propositions  which 
are  fully  covered  by  the  Instructions  given 
by  the  court;  and  it  Is  not  error  for  tho 
court  to  give  tbe  usual  instruction  on  lar- 
ceny, where  the  evidence  raises  a  question 
of  the  defendant's  guilt 

Wright  V.  State,  12  Okla.  Cr.  443,  158 
Pac.  290. 

(1916)  A  court  is  not  required  to  instruct 
the  jury  upon  the  defendant's  theory  of  a 
case,  unless  there  is  some  conitietent  evidence 
tending  reasonably  to  substantiate  such 
theory. 

Perryman  v.  State,  12  Okla.  Cr.  500,  l.*j9 
Pac.  937. 

(1017)   The  court  should  not  instruct  on  a 

defense  not  raised  by  evidence. 

Yarbrough  v.  State,  13  Okla.  Cr.  140,  162 
Pac.  678. 

(1917)  The  court  should  not  Instruct  on 
an  element  of  crime  not  raised  by  evidence. 

Yarbrough  v.  State,  13  Okla.  Cr,  140,  162 
Pac.  678. 

(1917)  Wbere  the  facts  are  not  disputed, 
and  there  is  no  evidence  to  show  that  any 
witness  for  the  state  Is  an  accomplice,  there 
is  no  error  In  refusing  to  give  an  inatroc- 
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tioD  upon  the  neceadty  of  corroborating  an 
BccompIic& 

Hlsaw  T.  SUte,  13  Okla.  Cr.  484,  165 

pac.  eae. 

(1917)  A  conrt  1b  not  required  to  charge 
tbe  Jury  upon  a  theory,  entlr^  foreign  end 
different  to  the  theory  of  the  defendant,  in 
the  case  on  trial. 

Teague  t.  State,  13  Okla.  Cr.  270,  163 
Pac.  964. 

<1917)  Instmctions  to  the  Jury  must  be 
apiAlcable  to  the  case;  the  law  applicable 
being  determined  by  the  accusation  and  tbe 
evidence  introduced. 

Anderson  t.  State,  13  Ol£la.  Cr.  264,  164 
Pac  128. 

(1917)  Where  tbe  trial  conrt  gave  the 
following  Instmction :  "You  are  furtber^in- 
stmcted  that  all  persons  concerned  in  Ihe 
commission  of  a  crime,  whether  they  directly 
commit  the  act  constituting  the  offense  or  aid 
and  abet  in  its  commission,  are  principals; 
and  In  this  connection  yon  are  instructed 
that  if  you  find  and  believe  from  tbe  evidence 
beyond  a  reasonable  doubt  that  Gordon 
Chamberlain  committed  tbe  crime  of  rape  In 
either  of  the  d^rees  defined  In  these  In- 
Btmctions,  upon  the  person  of  the  prosecu- 
trix, and  that  the  defendant  herein  aided 
and  abetted  or  assisted  in  any  way  In  the 
commlsslun  of  such  offense,  then  you  will 
find  him  guilty  of  such  crime  as  you  may 
find  iK^ond  a  reasonable  doubt  was  com- 
mitted  by  tbe  said  Gordon  Ghamherlain" ; 
held  erroneous,  as  when  considered  in  con- 
nection with  the  other  instructions  given, 
It  authorized  the  jury  to  convict  the  defmd- 
ant  not  only  for  the  offense  charged  In  the 
information  upon  which  the  state  relied  for 
a  conviction,  but  also  of  another  separate 
and  distinct  similar  offense  not  relied  upon 
by  the  state. 

Gracy  v.  State.  13  Okla.  Cr.  643.  166 
Pac.  442. 

(1918)  Where  the  state  charges  vagrancy 
only  under  one  subdivision  of  the  statute, 
and  the  court  permits  evidence  that  the  ac- 
cused  is  a  vagrnnt  under  another  subdivision 
of  the  statute,  and  in  addition  thereto  In- 
structs tbe  Jury  in  such  manner  as  to  permit 
a  verdict  of  guilty  to  be  rendered  If  they 
believe  tbe  def^dant  to  be  a  vagrant  under 
any  subdivisioD  of  that  state,  over  objec- 
tion, and  exception  of  counsel  for  tbe  de- 
fendant held,  that  the  court  erred,  and  that 
the  error  is  prejudicial  to  the  substantial 
rights  of  the  defendant.  The  evidence  of 
guilt  and  instructions  should  have  been  lim- 
ited to  that  class  of  vagrancy  chained  In 
tbe  information. 

Boggess  V.  State,  15  Okla.  Cr.  223,  175 
Pac.  946. 

(1918)  Wbm  the  evidence  would  Justify 
conviction  on  some  but  not  all  counts  of  an 
indictment,  a  requested  charge  that  to  con- 
vict in  this  cause  certain  matters  must  be 
proved;  Is  ^pwly  refused  as  requiring 


conviction  or  acquittal  on  nil  the  connts  of 
the  Indictment. 

Bonfoey  v.  United  States.  252  Fed.  80£ 

(1019)  An  Instruction  requested  by  di- 
fendant  that,  If  the  Jury  found  that  tie 
offensQ  was  committed  entirely  In  another 
county  than  tbe  one  In  which  the  trial  was 
t)eing  conducted,  a  verdict  of  acquittal  shoild 
be  returned ;  It  Is  held,  properly  refused : 
(1)  l)ecau8e  the  evidence  not  tending  to 
support  the  conclusion  that  the  offense  vas 
committed  entirely  witbin  the  other  couitty. 
and  (2)  because,  had  tbe  evidence  shown 
that  the  offense  was  committed  entirely  with- 
in the  other  county,  it  was  the  duty  of  the 
trial  Judge  not  to  discbance  the  defendant, 
but  to  commit  faim  and  hold  him  for  trial 
in  the  county  In  which  tbe  offense  was 
shovrn  to  have  been  committed,  as  provided 
by  Rev.  Laws,  1910,  S  5892. 

Arnold  V.  State,  15  Okla.  Cr.  619,  178 
Pac.  897. 

(1919)  Requested  Instructions,  thoi^h 
stating  a  correct  proposition  of  law,  are 
property  raised,  when  not  appllcabte  to 
any  evidence  in  tbe  case. 

Gilllland  t.  State.  15  Okla.  635,  179 
f»ac.  786. 

(1919)  Where  tbe  state  does  not  rely  alone 
on  circumstantial  evidence  for  a  conviction, 
it  is  not  error  for  the  trial  court  to  refuse 
to  give  nn  instruction  on  the  law  applicable 
to  circumstantial  evidence. 

Kinney  v.  State,  15  Okla.  653,  179  Pac. 
946. 

(1919)  It  is  not  reversible  error  to  refuse 
a  requested  instruction  not  applicable  to  the 
evidence,  notwithstanding  such  refused  In- 
struction stntes  a  correct  rule  of  law. 

Cole  V.  State.  16  Okla.  Cr.  420,  183  Pac. 
734. 

(1919)  It  Is  not  error  to  refuse  a  re- 
quested Instruction  not  ai^icable  to  tbe 

issuea 

Johnson  v.  State,  16  Okla.  Gr.  428.  188 

Pac.  926. 

(1919)  The  trial  court  should  not  in- 
struct upon  any  degree  of  the  crime  of 
which  there  Is  no  evidence  tending  to  show 
the  defendant's  gullL 

Rhoades  v.  State.  16  Okla.  Cr.  446,  184 
Pac.  913. 

(1920)  The  trial  court  is  not  required, 
however,  to  delve  Into  tbe  realms  of  con- 
jecture or  speculation  In  order  to  instruct 
upon  some  chimerical  theory  of  the  law  of 
the  case  not  reasonably  supported  by  the 
evidence. 

Newby  V.  State.  —  Okla.  Cr.  — ,  188 
Pac.  124. 

(1920)  It  is  not  error  to  refuse  to  give 
instructions  requested  by  the  defendant, 
where  there  is  no  evidence  to  sunwrt  the 
same. 

Williams  t.  State,  —  Okla.  Cr.  — .  188 
Pac.  890. 
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(1S20)  A  requested  Instruction  propwly 
refiued  wbere  It  presents  a  theory  not  based 
upon  any  evidence. 

Tucker  r.  State,  —  Okla.  Cr.  — ,  191 
Pac.  201. 

<  1920)    Instructions   requested   must  be 
based  upon  tbe  evidence;  and,  where  the 
evidence  does  not  sustain  the  request,  there 
is  no  error  In  refusing  to  five  the  Instruction. 
Wiley  V.  State,  —  OkU.  Cr.  — ,  191  Pac. 
1057. 

(1920)  It  Is  the  duty  of  the  trial  court 
to  Instruct  on  the  law  of  every  degree  of 
crime  of  which  there  Is  any  evldoice  rea- 
aonably  tendius  to  eBtabllsh,  but  It  la  not 
error  to  r^se  to  inatmet  on  any  d^ree  of 
crime  of  which  there  Is  no  evidence  offered. 
NaU  T.  State,  —  Okla.  Cr.  — ,  192  Pac 
692. 

(1920)  It  Is  not  reversible  error  for  the 
trial  court  to  refuse  to  Instruct  on  some 
theory  of  defense  of  which  there  Is  no  evi- 
dence. 

NaU  V.  State,  —  Okla.  Cr.  — ,  192  Pac. 
S02. 

(1920)  It  Is  not  reversible  error  to  re- 
fuse to  give  Instructions  requested  by  de- 
fendant, where  the  same  are  not  applicable 
to  the  isBuea. 

Lady  V.  State,  —  Okla.  Cr.  — ,  192  Pac. 
690. 

(1921)  Where  the  law  contained  in  a  re- 
quested instruction  Is  Id  substance  covered 
in  the  general  charge,  it  is  not  error  to  re- 
fuse to  give  the  instruction  in  the  form  re- 
queated. 

Holmes  v.  State,  —  Okla.  Cr.  — ,  195 
Pac.  606. 

(1^)  Instructions  requeued  must  be 
apirticable  to  the  evidence.  The  trial  court 
Is  not  compelled  to  give  any  certain  requested 
instmctlon,  althongb  it  may  state  a  correct 
iwopoeltion  of  law,  where  there  is  no  evi- 
dence upon  which  to  base  the  request. 

Bradley  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  730. 

(1921)  An  lostructlon  Is  erroneous,  al- 
though correct  as  an  abstract  proposition  of 
law,  if  it  leaves  the  jury  in  doubt  or  un- 
certainty as  to  how  tt  should  be  applied  to 
the  evidence. 

Roddie  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  342. 

(1921)  It  is  not  error  to  refuse  a  re- 
quested Instrnction  where  there  Is  no  evi- 
dence to  require  Ite  giving. 

Williamson  v.  State,  —  Okla.  Cr.  — ,  200 
Pac  491. 

1 472.  Instmetioiu  exdnding  or  ignoring  is- 
foet,  defenses,  or  evidence. 

(1910)  An  instruction  that  "by  •trick 
artifice,  or  subterfuge'  la  meant  that,  al- 
though the  liquors  are  not  handed  to  the 
buyer,  or  the  mon^  handed  directly;  to  (be 


seller,  tf  such  money  Is  deposited  In  a  place 
which  is  accessible  to  the  seller,  such  trick, 
artlBce,  or  subterfuge  would  constitute  a 
sale,"  Is  erroneous  for  the  reason  that  It 
omits  a  necessary  ingredient  of  the  sale,  to- 
wit,  delivering  the  liquor  to  the  purchaser 
or  placing  It  in  a  place  where  the  purchaser 
gets  It. 

Hill  V.  Stote,  3  Oklu.  Cr.  680.  309  Pac. 
291. 

(1914)  Where,  In  the  trial  of  n  criminal 
case,  the  only  def«ise  Is  that  of  ullbl,  and 
the  proof  tends  clearly  to  establish  such  de- 
fense, it  is  the  duty  of  the  trial  conrt  to 
Instruct  on  the  law  of  alibi,  and  especially 
so  when  requested  to  give  such  Instructions. 
Courtney  v.  State,  10  Okla.  Cr.  689,  140 
Pac.  163. 

(1916)  Where  the  uulmpeachable  phys- 
ical facts  squarely  contradict  the  words  of 
the  defendant  upon  the  witness  stand,  and 
show  the  theory  of  his  testimony  to  be 
absurd,  courts  are  not  required  to  Ignore 
such  physical  facto  and  give  instructions  not 
In  harmony  with  them,  but 'absolutely  sub- 
versive of  the  theory  they  mutely  and  un- 
alterably declare. 

Grandsen  v.  Stote,  12  Okla.  Or.  417,  15S 
Pac.  167. 

(1919)  In  a  trial  for  unlawful  transporta- 
tion of  liquor  when  an  Instruction  Is  given 
over  the  objection  of  counsel  for  defendant 
which  leaves  no  alternative  but  to  convict. 
Is  considered  In  connection  with  the  refusal 
of  the  court  to  give  a  requested  instruction 
on  the  same  matter  and  the  defendant  Is 
thereby  deprived  of  the  benefit  of  his  theory 
of  defense,  the  Judgment  will  lie  reversed. 
Peyton  v.  State,  16  Okla.  Cr.  410,  1R3 
Pac.  639. 

i  473.   Constmction  of  instructions  given. 

(1906)    An  instruction  that  defendant  had 
a  right.  If  attacked  by  deceased,  to  proceed 
with  defensive  acts  until  he  was  In  a  posi- 
tion of  safety,  can  not  be  considered  as 
charging  that  defendant  carried  bis  acts  of 
aggression  furtber  than  he  should  have  done. 
(1905)  Robinson  v.  Territory,  16  Okla. 
241,  «>  Pac.  451.  reversed  (1906)  148 
Fed.  830. 

(1913)  It  is  error  for  the  court  to  In- 
struct the  Jury  that  they  are  not  bound  by 

any  particular  luatructlon  or  pitrt  of  an  In- 
struction gi^en. 

Hobba  V.  Stote,  0  Okla.  Cr.  598.  132  Pac. 
822. 

S  474.   Constmction  and  effect  of  charge  as  a 

whole. 
See  S440. 

Agent  V.  Stote,      Okla.  Cr.  — .  194  Pac. 
233. 

(1904)  Where  grand  larceny  Is  charged 
In  an  indictment,  and  the  court  has  dis- 
tinctly Informed  the  Jury  of  the  distinction 
between  grand  and  petit  larceny,  and  has 
inftructed  them  that  they  can  not  convict 
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of  grand  larceny  If  the  property  was  not 
worth  more  than  |20,  and  that,  if  It  did  not 
exceed  that,  the  verdict  should  be  "guilty  of 
petit  larceny,"  it  is  not  error  if  instructions 
ns  to  tlie  value  are  not  repeated  in  another 
instruction  defining  the  elements  of  the 
crime. 

Flohr  V.  Territory,  14  Okla.  477,  78  Pac. 
665. 

(1906)  Where  the  court  attempts  in  an 
instruction  to  set  out  the  material  elements 
of  the  crime,  but  omits  one  of  them,  and  in 
another  Instruction  informs  the  Jury  that 
the  elements  so  omitted  most  be  provra  be- 
yond a  reasonable  doubt,  the  two  instructions 
properly  stating  the  law,  there  is  no  error.  ' 
BlBlr  V.  Territory,  15  Okla.  549,  82  Pac. 
663. 

(1906)  Where,  on  a  prosecution  for  mur-. 
der,  the  Jury  was  brought  into  court  after 
it  had  retired,  and  Instructed  ttiat  if  they 
were  satisfied  that  defendant  was  sixteen  or 
seventeen  years  of  a^e,  there  would  be  noth- 
ing further  to  consider  In  regard  to  his  age; 
iiut  that.  If  the  evidence  showed  that  de- 
fendant was  under  fourteen,  then  it  would 
be  the  duty  of  tbe  jury  to  determine  that 
he  WHS  of  sufflcient  Intelliconce  to  know 
*tght  from  wrong,  and  to  consider  what  the 
witnesses  stilted  as  to  his  Intelligence;  and 
that  if  the  Jury  sliould  find  that  he  par- 
ticipateti  in  the  triiiic.  the  question  would 
then  be  whether  he  kept  it  a  secret  or 
whether  he  left  the  neighborhood  or  any 
proof  that  would  show  whether  he  knew 
right  from  wrong:  and  that  tbe  (inestlon  of 
his  knowing  right  from  wrong  would  not 
enter  into  the  case.  If  the  Jury  should  find 
that  he  was  between  fifteen  and  sixteen,  or 
over  fourteen;  and  a  previous  Instruction 
clearly  stated  the  presumption  of  innocence, 
and  the  rule  ss  to  reasonable  doubt;  held 
that  there  was  no  error  in  the  instruction 
In  question. 

Willis  V.  United  States.  6  Ind.  Ter.  424, 
»S  S.  W.  147. 

(1007)  Where  the  instructions,  though 
pontnfniue  some  objectionable  utatements. 
taken  ns  a  whole,  could  not  have  misled  the 
Jury,  and  :ire  favorable  to  defendant,  the:;' 
will  not  be  held  prejudicial. 

Martin  v.  Territory,  18  Okln.  370,  90 
Pac.  13. 

(1007)  The  instructions  must  be  ccmsid- 
pred.  as  a  whole,  and.  where  so  considered, 
they  correctly  state  the  law.  error  may  not 
be  predicated  on  a  detached  sentence  which 
by  itself  would  be  erroneous. 

Greenville  v.  I'nited  States.  7  Ind.  Ter. 
73.3.  lOi  S.  W.  1159. 

Instructions  should  be  considered  as  a 
whole,  and  where  so  considered,  if  the.v  hnr- 
mouize  with  each  other  and  i>re.<)ent  the  law 
of  the  case  fully  and  fairly  they  are  suf- 
Hcient. 

(lOOS)  Price  V.  State.  1  Okla.  Cr.  m 
OS  Pac.  447:  (imn)  ^roKeni'.le  v.  State, 
11  Okla.  Cr.  554,  140  Pac.  Oil;  (1919) 


January  v.  State,  16  Okla.  Cr.  166. 
181  Pac.  514;  (1919)  Gunter  v.  State, 
16  Okla.  Cr.  476,  184  Pac.  797;  (1920) 
Brown  V.  State,  —  Okla.  Cr.  — ,  188 
Pac.  1097. 

(1008)  Where  there  is  a  correct  state- 
ment upon  a  material  question,  and  In  an- 
other portion  of  the  charge  an  incorrect 
statement,  it  can  not  he  said  that  the  error 
la  avoided. 

Price  v.  State,  1  Okla.  Cr.  358,  98  Pac. 
447. 

(1909)  Instructions  should  be  considered 
as  a  whole,  and  when  so  considered,  if  it 
appears  that  the'  law  applicable  to  each 
issue  in  the  case  has  been  clearly  given,  and; 
the  instructions  are  not  contradictory  or  mis- 
leading, they  are  sufficient. 

Morris  v.  Territory,  1  Okla.  Cr.  617.  90 
Pac.  760. 

Instructions  should  be  considered  as  a 
whole;  and  whea  so  considered,  if  their 
various  parts  are  not  Inconsistent  witb  each 
other  and  on  the  whole  correctly  state  the 
law,  they  are  sufficient,  mere  verbal  in- 
accuracies not  being  sufficient  to  vitiate 
tliem. 

(1910)  Prince  v.  United  States,  3  Okla. 
Cr.  700,  109  Pac.  241;  (1910)  Gray  t. 
State,  4  Okla.  Cr.  292.  Ill  Pac.  825. 

(1010)  Although  the  instructions  of  the 
court  may  be  subject  to  criticism,  yet  when 
taken  as  a  whole  they  are  substantially  cor- 
rect, and  present  the  law  as  favorably  for 
tbe  defendant  as  he  could  claim,  the  judg- 
ment will  be  affirmed  as  far  as  the  Instruc- 
tions are  concerned. 

White  v.  State.  4  Okla.  Or.  143,  111  Pac. 
1010. 

(1911)  The  instructions  must  l)e  consid- 
erc'I  as  a  %vhoie,  and,  when  considered  alto- 
gether, if  they  fairly  and  correctly  state  the 
law  applicable  to  the  case,  they  will  be  suf- 
ficient. 

Spencer  v.  State,  5  Okla.  Cr.  7.  113  Pac. 
224. 

(1013)  Instructions  must  be  considereil 
as  a  whole,  and  all  of  their  several  parts 
must  be  constnieil  together. 

Updike  V.  State,  9  Okla.  Cr.  124,  130 
Pac.  1107.  ' 

(1014)  Instructions  should  be  t*4mf!idered 
ns  a  whole  to  determine  their  c-orrectness, 

Soigler  v.  State,  11  Okla.  Cr.  131,  143 
Pac.  SOS. 

(1915)  The  instructions  on  any  one  point 
are  to  be  considered  In  pari  materia. 

I.von  V.  State,  11  Okla.  Cr.  407.  146  Pac. 
1084. 

(1017)  Where  tlie-  theory  of  the  defend- 
ant in  a  prosecution  for  bringing  intoxicat- 
ing liquor  into  tbnt  part  of  tbe  state  of 
Oklahoma  from  without  the  state,  which 
formerly  constituted  Indian  Territory,  was 
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that  tbe  beer  put  Into  the  automobile  by 
the  defendant  was  uU  cousumed  before  they 
reached  tbe  Oklaliouia  state  line,  nnd  that 
tbe  only  liquor  in  the  automobile  when  they 
reached  the  state  line  was  whisky  put  into 
the  automobile  by  another  occupant,  an  in- 
struction that  "the  only  liquor  inrolved  in 
this  case  is  the  liquor  which  tbe  officers  say 
tbat  tb<^  found  in  the  car  after  it  crossed 
the  river  and  wheu  the  arrest  was  raade^" 
was  fav<Hrable  to  defendant  ^ther  than 
against  him,  and  Is  not  ground  for  reversal. 
Dossett  V.  United  States.  248  Fed.  902. 

(1918)  A  reversal  of  a  Judgment  of  con- 
viction will  not  be  granted  in  the  Criminal 
Court  of  Appeals  on  the  ground  tbat  an  in- 
struction !n  the  following  language:  "When! 
the  fact  of  the  theft  has  been  shown,  and 
the  question  is  whether  or  not  the  defendant 
committed  it,  bis  possession  of  the  stoleu 
property  at  a  time  not  too  long  after  the 
stealing  is  a  circumstnuce  for  the  Jury  to. 
consider  and  weigh  in  connection  with  all 
the  other  evidence,  acts  and  circumstances  in^ 
the  ease.  Its  signlflcance  will  varj-  with  its 
8i)eclfll  facts  and  with  the  other  facts  of, 
tbe  case,  among  which  are  the  nearness  or 
remoteness  of  the  proved  pos.sesslon  of  the, 
larceny,  the  nature  of  the  property  as  pass- 
ing readily  from  hand  to  hand  or  not,  to- 
gether with  such  other  facts  and  circum- 
stances as  would  reasonably  influence  th& 
opinion  of  the  Jurors  as  to  the  guilt  or  in- 
nocence, of  the  defendant"— does  not  have 
coupled  with  It  a  ^teclfic  Instruction  to  the 
effect  that  the  possesslou  of  the  stolen  prop- 
erty alone  would  not  warrant  a  conviction. 
Cox  T.  state,  IT.  Okla.  Or.  13.%  175  Pac! 
264. 

(1918)  Technical  objections  to  the  form 
of  a  particular  instruction  can  not  form  the 
basis  for  the  reversal  of  a  judgment,  when 
ail  the  instructions  taken  together  clearly 
show  that  no  hardship  was  worked  uiwn 
the  accused,  and  no  prejudicial  error  con- 
tained In  the  charge  considereil  ns  a  whole./ 

WUson  V.  State,  14  Okla.  Or.  632,  175 
Pac.  57. 

(1919)  Where  instructions  given  as  a 
whole  sufficiently  cover  the  law  of  the  case, 
and  are  not  prejudicial  to  defendant,  judg- 
ment will  not  be  reversed  because  of  alleged 
errors  in  certain  paragraphs  of  the  court's' 
charge. 

Dunbar  v.  State,  15  Okla.  Cr.  513,  178 
Pac.  899. 

(1919)  On  appeal  the  Criminal  Court  of 
Appeals  must  consider  the  charge  to  the 
jury  as  a  whole. 

Hodges  V.  State.  tQ  Okla.  Cr.  183.  182 
Pac.  260. 

(1919)  The  instructions  given  the  jury 
by  the  court  must  be  considered  as  a  whole, 
and.  onlesB  fundamental  error  fs  shown  in 
tiie  glvlns:  of  a  paragraph  of  said  instruc- 


tions, the  case  will  not  be  reversed  on  ac- 
count of  the  giving  of  such  paragraph. 

Davis  V.  State,  16  Okla.  Cr.  372,  182  Pac. 
909. 

(1919)  Where  counsel  for  plaintiff  In 
error  Incorporate  in  their  brief  only  detacbeil 
parts  of  a  paragraph  of  the  court's  instruc- 
tions as  alleged  error,  and  do  not  present 
the  entire  iiaragrapb  of  tbe  court's  Instruc- 
tions, and  treat  it  in  its  relation  to  the 
entire  charge,  the  Criminal  Court  of  Ai^ieals 
will  not  review  such  an  alleged  assignment 
of  error,  as  the  charge  of  the  court  must  be 
considered  as  a  whole  and  not  piecemeal. 
Rogers  v.  State,  15  Okla.  Cr.  4.34,  183 
Pac.  41. 

(1019)  If  instructions  taken  as  a  whole 
substantially  and  fairly  present  the  law  ob 
the  case,  a  defendant  can  not  complain  oi^ 
an  error  that  Is  not  preJudicIaL 

WUson  V.  State,  —  Okla.  Cr.  — ,  183 
Pac.  613. 

(1910)  Paragraphs  of  instructions  given 
and  excepted  to  by  tbe  defendant  must  l)e 
considered  in  connection  with  all  of  the  In- 
structions given;  and.  unless  when  so  con- 
sidered prejudicial  error  appears,  the  para- 
grairiis  of  the  instructions  complained  of  do 
not  necessarily  constitute  reversible  error. 
Matthews  v.  State.  16  Okla.  Cr.  466,  184 
Pac.  468. 

(1919)  The  instructions  given  by  the  court 
to  the  jury  and  complained  of  by  the  de- 
fendant duly  considered  and  found  free  from 
reversible  error. 

Hawkins  v.  State.  16  Okla.  Cr.  382.  186 
Pac.  490. 

(1920)  Instructions  of  the  court  submit- 
ted to  the  jury  are  to  be  considered  as  a 
whole;  and,  when  so  considered,  it  no  prej- 
udicial error  appears,  a  reversal  of  a  well- 
sustained  verdict  can  not  be  bad  on  ap- 
peal. 

O'Neal  V.  State.  —  Okla.  Cr.  — .  194 
Pac.  261. 

(1921)  When  the  Instructions  considered 
as  a  whole  are  as  favorable  to  defendant 
as  the  law  and  the  evidence  would  warrant, 
a  conviction  will  not  be  reversed  because 
certain  paragraphs  of  the  instructions  when 
considered  seiHirately  are  technically  Incom- 
plete. 

Harrison  v.  State,  —  Okla.  Cr.  — ,  196 

Pac.  511. 

(1021)  Where  the  instructions  as  a  whole 
fairly  cover  the  law  of  the  case  and  are 
not  misleading,  filthough  some  Instructions 
are  Inartlflclally  drawn,  the  general  charge 
will  be  held  sufficiently  comprehensive. 

Mumad  v.  State.  —  Okla.  Cr.  — ,  195 
Pac.  787. 

(1^1)  Instructions  must  be  considered  as 
a  whole.  No  single  instruction  will  be  con- 
sidered misleading  or  confusing,  where  Kb 
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lueantng  is  made  clear  by  snbeeQuent  In- 
structions. 

Sherman  v.  State.  —  Okla.  Gr.  — ,  20O 
Pac.  283. 

S  475.  Error  Id  mstmetiou  cured  by 

drawal  or  giving  other  inttnictioiu. 

See  S  446. 
Brown  T.State,    —  Okla.  Cr.  — ,  1«7 
Pac.  762, 

See  S  476. 
Sherman  v.  State,  —  Okla.  Cr.  — .  2D0 

Pac.  262. 

(18»6)  An  luatniction  that  the  burden  Is 
on  defendant  to  prove  an  alibi  by  a  pre- 
pondernnce  of  the  evidMice  la  reveririble 
error,  which  Is  not  rendered  harmless  by 
the  fact  that  the  court  sabseauently  charges 
In  the  same  connection  that,  If  the  Jury  en- 
tertain a  reasonable  doubt  of  the  KuUt  of 
accused,  they  roost  acquit. 

Shoemaker  v.  Territory,  4  Okla.  118,  43 
Pac.  10C». 

(1896)  An  instruction  to  the  Jury,  that 
"the  burden  of  proof  is  upon  the  defend- 
ant to  abow  that  lie  purchased  the  whisky 
in  the  Indian  Territory,  and,  union  he  es- 
tablishes this  fact,  they  are  authorized  to 
assume  that  be  introduced  It,"  is  not  re- 
versible error,  the  Jury  being  further  In- 
structed that  tbey  were  the  exclusive  Judges 
of  the  weight  of  the  evidence,  though  It  cou- 
etitutes  a  comment  on  the  weight  of  evi- 
dence. 

Farris  v.  United  States,  1  Ind.  Ter.  43, 
35  S.  W.  243. 

(1900)  Where,  on  a  trial  for  a  charge 
of  murder,  the  counsel  fur  the  prosecution  in 
cl(»ing  his  argurooits  before  the  Jury,  said : 
"Defendant  dalms  that  he  conunltted  the  act 
of  killing  Id  self-defense.  Why  did  he  not 
.  come  on  the  witness  stand  and  say  so?" — 
held  that  the  error  could  not  be  cured  or 
remedied  by  instructions  to  the  jury  ftdmon- 
isbing  them  that  they  should  not  consider 
the  statement. 

Wilson  T.  Territory,  9  Okla.  331,  60 
Pac.  112. 

(1906)  Where,  in  a  prosecution  for  rob- 
bery, the  Indictment  contained  a  charge  tbat 
defendant  did  ''then  and  there"  commit  an 
assault,  the  error  in  an  Instruction  that 
the  defense  of  alibi,  to  be  entitled  to  con- 
sideration, must  be  such  as  to  show  tbat 
at  the  very  time  of  commission  of  the  of- 
fense cbamed  the  accused  was  at  another 
place,  so  far  away  aud  under  such  circum- 
stances that  he  could  not  have  participated 
In  the  commission  of  the  offense,  and  that 
the  burden  of  proof  that  the  defendant  was 
at  another  place,  etc.,  must  be  sustained  by 
a  preponderance  of  the  evidence,  was  not 
cured  by  a  further  Instruction  that,  If  the 
Jnry  had  any  reasonable  doubt  as  to  whether 
defendant  was  at  some  other  place  when  the 
crime  was  committed,  they  should  give  de- 
fendant the  benefit  of  that  doubt.  Judgment 
(1905)  6  Ind.  Ter.  262.  91  S.  W.  41,  reversed. 
Olorer^.  United  States,  147  Fed.  420. 


(1911)  Where  au  instruction  considered 
by  Itself  is  too  general,  yet  if  it  la  properly 
limited  by  another  instnictlon,  and  the  in- 
structions considered  and  construed  togetlier 
fairly  and  fully  state  the  law.  this  Is  suffl- 
ctoijt;  the  k>i^lnclpie  that  the  Instruction 
which  Is  ^oeral  In  Its  character  may  be 
limited  or  qualified  by  other  instructions 
given  does  not  contravene  the  rule  that  ma- 
terial error  in  one  instruction  calculated  to 
mislead  is  not  cored  by  a  subsequent  con- 
tradictory histruction. 

Wiahard  v.  State.  6  Okla.  Cr.  610,  115 
Pac  796w 

(1911)  When  the  instructions  as  a  whole, 
taken  aud  considered  together,  embrace  the 
law  of  the  case,  though  one  of  them  may 
be  erroneous,  still  for  such  error  a  Judg- 
ment of  conviction  will  not  be  reversed,  un- 
less it  shall  appear  from  the  whole  record 
that  it  was  prejudicial  to  the  substantial 
rights  of  tbe  defendant,  or  by  reason  there- 
of it  aeons  probable  that  injustice  may  have 
been  done. 

KiUongh  T.  State,  6  Okla.  Cr.  311,  118 
Pac.  620. 

(1911)  Error  In  instructing  that  "It  is 
not  neceswry  or  Incumbent  on  the  state  to 
shun  a  sal^  an  attempt  to  sell,  or  that  the 
liquors  were  exposed  or  offered  for  sale,  or 
that  tbe  liquors  were  owned  by  the  de- 
fendant," where  there  Is  no  proof  of  pay- 
ment by  the  defendant  of  the  special  tax 
required  of  liquor  dealers  by  the  United 
States,  was  not  cured  hy  tbe  statement  fol- 
lowing that  "The  unlawful  purpose  or  In- 
tention Is  the  essence  of  the  offense,  and 
should  be  clearly  made  out  to  the  satis- 
faction of  the  Jury,  beyond  a  reasonable 
doubt" 

McCarthy  t.  State,  6  OkU.  Ct.  488,  119 
Pac.  1020. 

(1913)  An  instructlcm  erroneously  E^dng 
the  burden  of  proof  upon  accused  In  a  homi- 
cide case  was  held  not  cured  by  other  In- 
structions In  the  usual  form  on  the  subjects 
of  presumption  of  Innocence  and  reasonable 
doubt. 

Washmood  v.  United  States,  10  Okla. 
Cr.  264.  136  Pac.  184. 

(1913)  An  Instruction  In  a  homicide  case 
which  tended  to  tell  the  Jury  that  they 
might  convict,  though  they  did  not  brieve 
defendant  guilty  b^'ond  a  reaaonabte  doubt, 
held  cured  by  another  instruction  which  told 
them  that  the  evidence  must  not  be  suscep- 
tible of  any  other  reasonable  conclusion  than 
tbat  to  a  moral  certainty  the  defaidant  was 
guilty  as  charged. 

Washmood  t.  United  States,  10  Okla. 
Cr.  254.  188  Pac  184. 

(1917)  Where  the  court  In  a  separate  in- 
struction specifically  told  the  jury  tbat  It 
had  "no  right  to  dlsr^rd  the  testimonj' 
of  the  defendant  from  mere  caprice  or  on 
the  ground  alone  that  he  la  the  defendant 
and  Interested  in  tbe  event  of  tbe  salt,  or 
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that  he  stands  charged  with  crime,  •  •  * 
bat  that  his  evidence  should  be  weighed  and 
oWBsnred  in  the  same  manner  as  the  testi- 
mony of  other  witnesses  in  the  case,"  and  in 
a  sabsequent  instruction  the  court  laid  down 
the  general  rule  by  which  the  Jury  may  be 
guided  In  determining  the  credibility  of  wlt- 
neiseB  and  the  weight  to  be  given  their  tes- 
timony, held  that  said  separate  instruction 
did  not  amount  to  an  adverse  or  prejudicial 
comment  upon  the  defendant's  interest  In 
the  result  of  the  action,  nor  was  it  a  com- 
ment by  the  court  on  the  weight  to  be  given 
defendant's  testimony,  but  the  instructions 
oonsidered  together  tt;>Lajced  the  defendant 
upon  the  same  plane  with  the  other  wlt- 

T1CII0C1I- 

Uunson  v.  State,  13  Okla.  Cr.  668,  les 
Pac.  U62. 

(1917)  In  a  prosecution  for  introducing 
intoxicating  liquors  into  the  state  of  Okla- 
homa, an  instruction  that  If  It  was  a  wit- 
ness who  Introduced  the  liquor  into  the  state, 
withDqt  the  connection  of  the  defendant 
therewith  or  Interest  therein,  defendant 
sbonld  be  acquitted,  was  not  erroneous  as 
placing  the  burden  of  proof  on  the  accused, 
the  court  have  correctly  charged  the  Jury 
on  the  question  of  reasonable  doubt. 

BoDdy  T.  United  States,  245  Fed.  98. 

(191d)  A  paragraph  in  the  general  In- 
structions which  does  not  technically  state 
the  law  correctly,  authorizing  conviction  if 
M  was  directly  or  indirectly  concerned  in 
the  commission  of.  the  acts  constituting  the 
offense  as  alleged  in  the  Indictment,  does 
not  necessarily  constitute  reversible  error, 
if  other  instructions  given  clearly  overcome 
the  objection  complained  of. 

Uiddteton  v.  State,  16  Okla.  Cr.  320, 
183  Pac.  626. 

(1919)  Where  an  error  occurs  in  an  In- 
Btmction,  the  mistake  may  be  cured  by  other 
instructions  given. 

Melggs  T.  State,  16  Okla.  Cr.  507,  185 
Pac  450. 

(1921)  The  trial  court  gave  the  following 
instruction:  "If  you  find  that  any  witness 
haa  wilfully  testified  falsely  to  any  material 
question,  then  you  are  at  liberty  to  dis- 
regard the  whole  of  the  testimony  of  such 
witness,  except  so  far  as  tlie  same  may  be 
(Corroborated  by  other  credible  evldenca'1 
Held,  said  Instruction  does  not  amount  to  a 
conunoit  upon  the  weight  of  the  evidence 
ot  any  witness,  nor  an  Invasion  of  the  prov- 
hice  of  the  jury  as  to  the  credibility  of  wit- 
nessei^  when  considered  in  connection  with 
the  general  insbuctlous  given  in  this  case, 
'That  the  jury  is  the  exclusive  Judges  of 
the  facts,  the  credibility  of  the  witnesses, 
and  the  weight  to  be  given  their  testimony." 
The  decision  in  Rea  v.  State,  3  Okla.  Cr. 
268,  105  Pac.  381,  as  to  this  point  disap- 
proved and  overruled. 

Cole  v.  State,  —  Okla.  Cr.  — ,  190  Pac. 
901. 


(H)  REQUESTS  FOR  INSTRUCmOXS. 

}  476.   NeceBsity  in  general. 

(1898)  The  omission  to  charge  on  any 
point  is  not  error,  where  the  party  wishing 
an  instruction  did  not  ask  for  it. 

Douthitt  V.  Territory,  T  Okla.  B6,  54 
Pac.  312. 

See  S  456. 
Choate  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  1060. 

It  is  not  error  for  the  court  to  omit  to 
instruct  on  some  T>articular  branch  of  the 
■ase  deemed  advisable  by  the  defendant  In 
his  theory  of  the  case,  when  be  has  not  re- 
•4uested  such  instruction. 

(1905)  Robinson  v.  Territory.  16  Okla. 
241,  85  Pac.  4.il.  reversed  (1906)  148 
Fed.  830. 

(1906)  Where  a  party  desires  the  court 
to  give  particular  Instmctions,  or  more  d^- 
nltely  state  any  proposition,  bis  counsel 
should  present  to  the  court  such  desired 
instructions,  and  In  the  absence  of  a  re- 
quest for  the  same,  the  Supreme  Court  will 
not  consider  an  objection  that  an  instruction 
does  not  fully  state  the  law.  or  that  the 
court  failed  to  instruct  on  any  proposition, 
where  the  Instructions  generally  gave  the 
subject-mattier  of  the  inquiry. 

Huflf  v.  Territory,  15  Okla.  376,  85  Pac. 
241 

(1907)  If  defendant  regards  the  word 
"accomplice"  as  a  technical  one  requiring 
a  definition  by  the  court,  he  should  so  re- 
quest, but  not  nsk  an  instruction  that  a 
certain  witness  Is  an  accomplice;  that  be- 
ing a  question  for  the  jury. 

Drlggers  v.  United  States,  7  Ind.  Ter. 
752,  104  a.  W.  1168. 

(1906)  Where  evidence  is  admitted  of  an 
assault  on  deceased  by  a  third  party,  un- 
known to  defendant,  by  reason  of  which 
deceased  was  being  taken  home  and  was 
killed  on  his  way  by  defendant,  an  Instrnc- 
tion  limiting  it  In  its  operation  to  an  ex- 
planation of  the  presence  of  the  deceased 
ut  the  place  of  the  homicide  iras  necessary. 
Bruner  t.  United  States,  1  Okla.  Gr. 
206,  96  Pac  087. 

(1908)  Where  circumstantial  evidence  Is 
relied  on  for  conviction  it  is  error  to  refuse 
to  instruct  on  the  law  applIcaUe  thereto  on 
defendant's  request. 

Rutherford  t.  United  States,  1  Okla.  Cr. 
194,  90  Pac  753. 

In  a  prosecution  for  murder,  the  court 
should  submit  the  case  to  the  jury  for  con- 
sideration upon  every  degree  of  homicide 
which  the  evidence  in  any  reasonable  view 
of  it  suggests;  and,  if  the  evidence  tends 
to  prove  different  degrees,  the  law  of  each 
degree  which  the  evidence  tends  to  prove 
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should  be  submitted  to  tbe  Jury,  whether  It 
be  requested  by  the  defendant  or  not. 
(lyoO)  Cannon  v.  Territory,  1  Okla.  Cr. 
flOO,  99  Pac.  (1»12)  Kent  v.  State, 

S  Okla.  Cr.  18S,  lliti  Piic.  1040;  (1920) 
Steelev  v.  State.  —  Okla.  Cr.  — .  187 
I'nc.  S21:  (1920)  Palmer  v.  SUte.  — 
Okla.  Cr.  — ,  187  Pac.  502. 

f  (1909)  la  a  proaecntlou  for  murder,  the 
court  should  Instruct  the  jury  on  the  lav 
of  each  degree  of  homicide  which  the  evi- 
dence tends  to  prove,  whether  it  be  requested 
on  tlie  part  of  the  defendant  or  not,  and  It 
is  the  duty  of  the  court  to  decide,  as  a  mat- 
ter of  law,  whether  there  is  any  evidence 
that  would  t«id  to  reduce  the  degree  of  the 
offense  to  manslaughter  In  the  second  de- 
gree. 

Atchison  V.  State,  3  Okla.  Cr.  20S,  106 
Pac.  387. 

(1910)  Where,  In  a  prosecution  for  per- 
jury charged  to  have  been  committed  in  tes- 
tl^lng  in  behalf  of  an  accused  in  the  trial 
of  a  certain  criminal  case,  the  state  proves 
without  objection  that  such  trial  resulted  In 
a  conviction,  it  is  proper  for  the  court  to 
instruct  the  jury  that  such  evidence  may 
be  considered  by  them  only  as  tending  to 
show  that  the  alleged  perjured  testimony 
was  given  in  a  judicial  proceeding,  as  al- 
leged, and  not  as  tending  to  show  tbe  ftilsit}- 
of  such  testimony;  hut  it  is  not  error  for 
the  court  to  omit  to  give  snch  Instruction, 
if  no  request  therefor  Is  made. 

Gray  v.  State,  4  Okla.  Or.  2»2.  Ill  Pac. 
825. 

(1911)  Our  statutes  require  a  trial  judge 
to  Instruct  the  Jury  as  to  all  matters  of  law; 
which- he  thinks  are  necessary  for  their  in- 
formation In  giving  their  verdict,  and  if 
counsel  for  a  defendant  are  of  the  opinion 
that  additional  Instructions  should  be  given 
to  the  jurj-.  It  is  their  duty  to  reduce  them 
to  writlnjE.  submit  them  to  the  trial  judge, 
and  request  that  they  be  given  to  tbe  Jury; 
and  If  they  fall  to  do  this,  a  conviction 
will  not  be  reversed  unless  the  Criminal 
Court  of  Ap()eal8  is  of  the  oi^nion,  in  the 
light  of  the  entire , record  and  instructions 
of  the  court,  that  by  the  failure  of  the  trial 
court  to  Instruct  the  jury  upon  some  ma- 
terial question  of  law,  the  defendant  has 
been  deprived  of  a  substantial  right 

Lumpkto  V.  State,  5  Okla.  Cr.  4.SR,  Its 
Pac.  478. 

(1913)  In  a  prosecution  for  murder,  the! 
court  should  Instruct  urwn  the  law  applicable 
to  the  case,  whether  requested  to  do  so  or 
not,  the  law  apirficable  being  determined  by 
the  accusation  and  the  evidence  introduced, 
upon  the  trial,  and.  when  the  evidence  tends 
to  show  juatiflcation  in  self-defense  and  in 
defense  of  habitation.  It  is  the  duty  of  the 
court  to  submit  Instructions  properly  em- 
brachig  the  law  of  self-defense. 

Collegenia  v.  State.  9  Okla.  Or.  425,  132 
Pac  375. 


(1917)  Where  the  sutute  fixes  the  max- 
imum punishment  for  u  crime,  but  falls  to 
provide  a  definite  minimum  punishment  there- 
for, and  the  court  instructs  the  Jury  as  to 
punishment  practically  in  tbe  language  of 
the  statute,  aud  no  more  defluite  Instruc- 
rloD  as  to  the  minimum  term  of  imprison- 
ment is  requested  by  counsel  for  the  de- 
fendant, the  givbig  of  aucb  iuatructlon  in 
the  absence  of  siK-h  retineat  Is  not  prejudi- 
cial error. 

West  V.   State,  .13  Okla.  Cr.  312,  1(H 
Pac.  327. 

(1917)  It  is  the  duty  of  a  trial  court, 
when  requested  so  to  do  by  counsel  for  de- 
fendant, to  iu8ti*uct  tbe  Jury  to  fix  the  pun- 
ishment and  define  to  them  the  correct  pen- 
alty prescribed  by  law  for  the  offense 
charged,  and  in  the  absence  of  any  such 
request,  the  court  Is  authorized  to  pro- 
nounce judgment  on  the  general  verdict  of 
guilty. 

Tudor  V.  stnto.  14  Okla.  Cr.  <S7.  107  Pac. 
341. 

S  477.   Further  or  more  specific  inalmctioiu. 

(1902)  Where  the  court  has  covered  the 
case  by  penernl  instructions,  it  Is  not  error 
to  omit  tbe  giving  of  an  instrucHon  upon 
some  particular  branch  of  tlie  cnse  deemetl 
advisable  by  defendant  under  his  theory  of 
tbe  case,  when  the  defendant  has  not  asketl 
for  such  Instruotlons. 

New  V.  Territory.  12  Okla.  172,  70  Pac. 
,  19& 

(19U3)  An  objection  that  the  court's 
charge  in  a  criminal  case  was  on  general 
lines,  and  consisted  of  geueral  propositions 
of  law,  is  unavailable  on  aiipeal.  where  de- 
fendant offpreil  no  st>eclfic  instructions. 

Stnrr  v.  T  nlted  States,  4  Ind.  Tpr.  .VtO. 
7S  S.  W.  105. 

(1907)  On  a  tiial  for  assault  with  intmt 
to  kill,  the  failure  to  charge  on  aggravated 
assault  and  simple  assault  was  not  error 
where  there  was  no  request  for  Instructions 
thereon. 

Roper  V.  T'nited  States,  7  Ind.  Ter.  185. 

104  S.  W.  ."'14. 

(1909)  If,  before  the  Jury  has  retired  and 
begun  the  consideration  of  their  venllct,  the 
court  thinks  that  it  l.s  necessary  for  their 
Informatlim  to  jjive  them  additional  instruc- 
tions, it  has  the  power  to  do  so.  and  in  the 
absence  of  a  showing  of  abuse  of  discretion, 
it  will  not  be  a  ground  for  reversal. 

Rhea  v.  Territory,  3  Okla.  Cr.  230.  105 
Pac.  314. 

(1909)  An  objection  that  the  instructions 
as  given  by  the  court  do  not  go  far  enough 
In  stating  the  law  of  mandaughter  in  the 
first  degree.  Is  not  prejudicial  error,  where 
the  defendant  falls  to  present  to  the  court 
a  more  complete  Instruction  with  the  re- 
quest that  It  be  given;  and  when  tbe  In- 
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structlons  takeu  as  a  whole  fully  and  fairly 
dtute  the  law  of  the  case. 

Atclilson  V.  State,  S  Okla.  Cr.  295,  lOS 
Pac.  387. 

(1912)  Wtiere  a  defendant  is  upon  trial 
for  grand  larceny  and  tbe  court  Instructs 
tlie  jury  that  every  ingredient  thereof  must 
be  proven  to  their  Batisfaction  beyond  a  rea- 
s^tmable  duubt.  or  they  should  acquit  the  de- 
fendant, tbe  instruction  is  sufficient,  and  If 
the  defendant  desires  that  the  doctrine  of 
rc»i8onable  doubt  should  be  applied  to  a 
siiecial  issue  in  the  case,  be  sliuuld  request 
nil  instruction  to  that  effect. 

luklebarger  v.  State,  S  Okla.  Cr.  316, 
127  Pac.  707. 

( 1!)17)  Where  a  part.v  desires  the  court 
to  give  any  iMirticulirr  Instruction,  or  that 
tlie  one  that  is  given  shall  t>e  made  more 
M|ieeiftc  ur  coniifrehenslve.  it  is  the  duty  of 
<-(>nn8el  to  preiuire  and  ])reBent  to  tbe  court 
such  desired  instruction  and  request  that 
it  Ik>  ::ivru.  and  in  (lie  altsence  of  siK'h  re- 
<iue!4  n  conviction  will  not  be  reversed,  un- 
less tlie  Criminal  Court  of  .Appeals  Is  of 
ti  e  opinion,  in  tbe  light  of  the  entire  record, 
ini-lndhig  the  instructions  given,  tliat  the 
defendant  niiiy  have  been  prejudiced  by  the 
iuKtrnctiou  complained  of. 

KitzKiniinoiiK  v.  Ktate,  14  Okla.  Cr.  SO, 
mi  Pac.  433. 

(l!!!!))  If  instructidiiM  given  are  not  suffl- 
riciitl.v  iilain  and  correct  further  explana- 
toiy  lustrui-ttuns  should  be  rdjuested. 

Davis  V.  State,  15  Okla.  Cr.  386,  177 
I'ai-.  (121. 

niHiO  If  counsel  of  the  defendant  are 
of  tlie  o|iii)ion  that  additional  Instructions 
Hb4>nld  be  given  by  the  trial  court,  it  is 
Ibelr  duty  to  request  the  court  to  give  such 
iustmctlons,  and  upon  ttaeir  failure  so  to 
flo,  n  conviction  will  not  be  reversed  for  tbe 
f.iilure  of  the  court  to  give  such  Instruc- 
tions, unless  such  failure — in  the  light  of  the 
entire  record — to  Instmct  upon  some  ma- 
terial question  of  law  baa  deprived  the  de- 
fendant of  some  substantial  right. 

Branham  v.  State,  16  Okla.  Cr.  308,  182 
Pac.  525. 

(1920)  Where  counsel  for  tbe  defendant 
believe  that  the  instructions  of  the  court 
should  more  definitely  or  fully  state  any 
proiwsitlou  embraced  in  the  charge  It  Is 
the  duty  of  counsel  to  prepare  and  present 
to  the  court  a  correct  and  complete  instruc- 
tion and  request  that  It  be  given ;  and.  In 
the  absence  of  such  request,  the  Criminal 
Court  of  Appeals  will  not  consider  an  ob- 
jection that  an  Instruction,  correct  as  far  as 
it  goes,  does  not  fully  state  the  law,  or 
that  the  court  failed  to  instmct  upon  any 
given  proposition,  where  tbe  Instructions, 
considered  as  a  whole,  embody  the  law  ap- ; 
pUcnble  to  the  case. 

Merriott  v  .State,  —  Okla,  Or,  — ,  104 

Pac.  aes. 


(1020)  In  a  self-defense  case,  an  Instruc- 
tion on  "provoking  the  difficulty"  examined, 
and  held  sutflcient.  iu  the  absence  of  a  re- 
quest for  a  more  specific  Instmctioo. 

Payne  y,  Stete,  —  Okla.  Cr.  — ,  199 
Pac.  581. 

§  478.   Time  for  asking  instmctions. 

(1017)  Trial  courts  should  give  reason- 
able opiKirtiniity  for  counsel  to  prepare  re- 
quests for  instructions. 

Brewer  v.  State.  13  Okla.  Cr.  514,  165 
Pac,  634. 

§  479.  Form  and  reqniaites  <ii  reqnesta. 

If,  on  the  trial  of  a  criminal  case,  special 
Instructions  are  desired  by  the  defendant, 
he  is  required  by  the  Code  to  present  in 
writing  to  the  court  tbe  Instructions  desired. 
(1905)  Itoblnson  v.  Territory,  16  Okla. 
241.  85  Pac,  451.  reversed  (1906)  148 
Fed.  830. 

(UM>7)  An  objection  to  an  Instruction  on 
a  criminal  trial  that  the  Jury  should  not 
fix  the  punishment,  and  the  saving  of  an 
exception  thereto,  Is  equivalent  to  a  request 
to  cliarge  that  the  Jury  fix  the  punishment, 
Reynolds  v.  I'nited  States.  7  Ind,  Ter. 
51,  103  S.  W.  762. 

i  480.   Written  requests. 

(1015)  If,  upon  the  trial  of  a  criminal 
case,  special  instructions  are  desired  by  the 
defendant,  be  is  required  by  tbe  provisions 
of  our  Code  of  Criudnal  Procedure  to  pre- 
sent in  writing  to  the  court  tbe  instructions 
desired,  and  it  is  not  error  for  the  trial 
court  to  omit  to  lustruct  ujwn  every  pos- 
sible question  under  tbe  defendant's  theory 
of  the  case,  when  he  has  not  requested  such 
Instroctions. 

Williams  V.  State,  12  Okla.  Cr.  39,  151 
Pac.  900. 

S  481.   InstmctioDS  already  given. 

See  S  471. 

Wright  V.  State,  12  Okla.  Cr.  443.  15vS 
Pac.  290;  Holmes  v.  State,  —  Okla. 
Cr.  — ,  105  Pac.  5(K;  Ryan  v.  State, 
8  Okla.  Cr.  623,  120  Pac.  6S5. 

See  S  470. 
Conley  v.  State.  16  Okla.  Cr,  531,  179 
Pac.  480. 

It  is  not  error  to  refuse  a  proper  Instruc- 
tion which  Is  covered  by  other  instructions. 
(IK.'M)  Gatliff  v.  Territory.  2  Okla.  523. 
37  Pac.  800:  (1S07)  Watklns  v.  Unit- 
ed States,  5  Okla.  TJii.  50  Pac.  SS: 
(1800)  Jennings  v.  United  States.  2 
Ind.  Ter.  070,  53  S.  W.  450;  (1001) 
Queenan  v.  Territory,  11  Okla.  261. 
71  Pac.  218.  Judgment  attlrmed  (1fl(Kt) 
100  r.  S,  548.  47  I,,  ed.  1173.  23  Sup. 
Ct.  762;  (1904)  Wells  v.  Territory, 
14  Okla.  438.  78  Pne.  124:  (1005)  Rob- 
inson V.  Territory,  16  Okla.  241.  85 
Pac,  451,  reversed  (1906)  148  Fed. 
830:  (lf>06)  Morgan  v.  Terrltorr.  10 
Okla.  530,  S5  Pac.  71S  (1007)  Kerr  v. 
United  States,  7  Ind.  Ter.  486.  104 
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8.  W.  SOO;  (1907)  Green  r.  United 
States,  7  Ind.  Ter.  733, 104  S.  W.  11S9; 
(1908)  George  v.  United  States;  1 
Okla.  Cr.  307,  97  Pac.  1052;  (1909) 
Byers  V.  Territory,  1  Okla.  Cr,  677. 

100  Pac.  2S1:  (1010)  Moss  t.  State,  4 
•  Okla.  Cr.  247,  111  Pac.  950;  (1914) 

Selgler  v.  State.  11  Okla.  Cr.  131.  145 
Pac.  308:  (1915)  Jefferson  v.  State, 
11  Okla.  Cr.  425,  147  Pac.  778:  (1916) 
Gransden  v.  Stata  12  Okla.  Cr.  417. 
158  Pac.  157;  (1917)  Dosset  v.  Unit- 
ed States,  Fed.  902:  (191.S)  Brad- 
ley V.  TTnited  States,  254  Fed.  289; 
(1919)  Davis  v.  State,  15  Okla.  Cr. 
Sm,  177  Pnc.  021;  (1919)  Johnson  v. 
State,  16  Okla.  Cr.  428.  183  Pac.  926; 
(1919)  Creek  r.  State,  16  Okla.  Cr. 
492,  184  Piic.  917;  (1919)  Welch  v. 
State.  10  Okla.  Cr.  513,  185  Pac.  119. 

(1904)  An'  Infltmctlon  that  If  there  r& 
mains  a  reasonable  doubt  in  the  mind  of 
any  Jnror  ns  to  the  xullt  of  the  defendant, 
then  the  Jury  can  not  convict,  is  properly 
refased,  where  the  court  has  glv&i  in  its 
general  charge  a  correct  instruction  as  to 
reasonable  doubt,  which  is  addressed  to  the 
jury  as  a  whole. 

Flohr  V.  Territory,  14  Okla.  477,  78 
Pac.  565. 

(1007)  Where  requested  histruotlous.  so 
far  as  proper,  were  covered  by  the  (leneral 
chnrKe.  In  lansuage  as  easily  understood 
and  embriicln^'  the  principles  of  law  involved 
na  fully  as  the  liistmctions  requested.  It  was 
not  error  to  refuse  such  requested  instruc- 
tions. 

Drliocera  v.  Ignited  States.  7  Ind.  Ter. 
752,  104  S.  W.  1166. 

(1909)  An  affirmative  charge  in  a  prose- 
cution for  homicide  afflnuatively  stating  the 
condition  in  which  defendant  would  be  Jus- 
lined  in  acting  upon  appearances  of  danger 
was  held  not  covered  by  a  charge  In  the 
n^ative  form. 

Oreen  v.  United  States.  2  Okla.  Cr.  55. 

101  Pac.  112. 

(1910)  When  the  Jury  are  correctly  in- 
Htrueted  as  to  the  law  of  the  case  in  the 
general  charge  of  the  court,  it  (s  not  error 
to  refuse  special  instnictions,  though  cor- 
rect, when  those  requested  are  only  a  repe- 
tition of  that  which  has  been  previously 
given  to  the  Jury. 

Bontcher  v.  State.  4  Okla.  Cr.  576.  Ill 
Pac.  1006. 

(1010)  Where  the  issue  of  self-defense 
is  presented  by  the  testimony,  the  Jury  should 
be  instructed  that  th^  must  view  the  evi- 
dence in  the  case,  upon  the  question  of 
danger  or  apiiareut  danger  to  the  defendant 
at  the  time  he  fired  the  fatal  shot,  from 
the  standpoint  of  the  defendant,  and  as  It 
then  reasonably  appeared  to  him. 

Smith  v.  State,  4  Okla.  Cr.  32H.  114  Pac. 
350. 


(IftlO)  Although  a  requested  Instruction 
may  correctly  state  a  posiUon  of  law  ai^ii- 
cable  to  the  evidoice  in  the  case,  yet  it 
should  not  be  given  where  the  same  liroi>- 
osltlon  has  already  been  correctly  stated  in 
the  general  Instructions  to  the  Jury. 

Smith  V.  State,  4  Okla.  Cr.  328,  114 
Pac.  350. 

(1911)  Where  the  instructions  given  by 
the  court  on  a  trial  for  murder  contain  a 
correct  and  comprehensive  statement  of  the 
law  of  self-defense,  applicable  to  the  facts 
of  the  case,  It  is  not  error  to  refuse  re- 
quested Instructions,  substantially  the  same, 
differing  only  In  form. 

Martin  v.  State,  5  Okla.  Cr.  355,  114 
Pac.  1112. 

(1911)  It  Is  not  error  for  the  court  to 
decliue  to  give  Instructions  requested  by 
counsel  for  the  defendant,  even  when  such 
instructions  correctly  state  the  law.  If  the 
court  has  already  in  the  general  instruc- 
tions correctly  given  the  law  aw'llcable  to 
the  case. 

Spencer  v.  State,  5  Okla.  Cr.  7,  113  Pac. 
224. 

(1912)  It  is  not  error  for  the  trial  court 
to  refuse  to  give  a  requested  Instruction,  al- 
though It  may  be  a  correct  statement  of 
the  law,  if  the  principles  therein  contained 
have  already  been  given  In  the  general  in- 
structions to  the  Jury. 

Manning  v.  State,  7  Okla.  Cr.  367,  123 
Pac  1029. 

(1913)  Where  the  Instructions  requested, 
so  far  as  legal  and  pertinent,  were  fully 
9nd  fairly  covered  by  the  instructions  given, 
the  instructions  requested  were  rightly  re- 
fused. 

Miller  V.  State,  9  Okla.  CTr.  53,  130  Pac. 
813. 

(1913)  Where  the  law  pertaining  to  the 
defense  has  been  clearly  and  correctly  ex- 
pounded in  the  instructions  given,  it  Is  not 
error  to  refuse  instructions  which  are  merely 
cumulative. 

Klncald  v.  State,  10  Okla.  Cr.  357,  136 
Pac.  779. 

(1914)  Where  the  chance  of  the  court, 
considered  as  a  whole,  fully  and  fairly  pre- 
sents the  law  of  the  case.  It  is  not  error  to 
refuse  to  give  an  instruction  when  the  same 
has,  in  substance,  already  been  given. 

Preston  v.  State,  10  Okla.  Cr.  514,  139 
Pac.  528. 

(1916)  The  refusal  of  requested  instruc- 
tions, which  are  practically  covered  by  the 
instructions  given  by  the  court  to  the  Jury 
are  properly  refused,  and  requested  instmc- 
tions  refused  and  not  properly  erarepted  to 
will  not  be  reviewed. 

Maddox  v.  State.  12  Okla.  Cr.  462.  153 
Pac.  883. 

(1916)  In  a  prosecution  of  ii  bank  cashier 
for  drawing  a  cashier's  check  with  intent 
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to  defraud  a  bank,  and  anotber  for  aiding 
and  abetting  therein  n-lth  such  Intent,  it 
was  held  error  to  single  out  In  tbe  Instruc- 
tion Isuluted  facts  presented  by  the  general 
charge  and  call  tbe  Jurors'  attention  there- 
to. 

Hoss  V.  United  States,  232  Fed.  328. 

(1010)  It  ts  not  error  to  refuse  Instruc- 
tions, although  correct  iu  point  of  law,  which 
are  covered  by  the  general  charge. 

Ilosa  V.  Lnited  States,  232  Fed.  328. 

<1016)  In  a  prosecution  for  breaking  Into 
a  car  containing  an  Interstate  shipment, 
with  Intent  to  steal  such  shipment  or  part 
thereof,  and  for  stealing  such  eblpmeut,  it 
was  not  error  for  the  court  to  refuse  to 
give  an  instruction  as  to  the  effect  of  de- 
fendant's good  repntution  In  the  community 
In  which  he  lived,  where  such  phase  of  'the 
case  was  covered  by  instmctions  more  fa- 
vorable to  defendant,  given  by  the  court 
Morris  r.  United  States,  229  Fed.  516. 

(1017)  Where  the  instructions  of  the  court 
are  as  faTorable  to  the  defendant  as  bis  own 
testlnumy  would  warrant  and  substantially 
cover  the  law  of  the  case.  It  Is  not  error 
to  refuse  the  giving  of  other  instructions 
which  are  cumulative. 

Billings  T.  .  State.  14  Okln.  Cr.  12.  166 
Pac.  904. 

(1917)  Where  the  Instructions  of  the  court 
properly  submit  all  tbe  Issues  in  the  case 
Ctirly  and  impartially,  it  Is  not  necessary 
to  submit  additional  requested  instructions 
emphasizing  some  peculiar  phase  of  the  case. 
Horn  T.  State,  13  Okla.  Cr.  3M,  1M  Pac. 
683. 

(1917)  Where  the  instructions  of  tbe 
court  fairly  cover  all  tbe  law  applicable  to 
the  issues  in  the  cuse.  the  Judgment  will  not 
be  reversed  because  the  court  refused  to 
give  speclilc  Instructions  requested.  This, 
of  course,  contemplates  that  all  material 
issues  shall  be  submitted  to  tbe  Jury  in  the 
general  charge. 

Reams  v.  state,  14  Okla.  Cr.  142,  168 
Pac  242: 

(1018)  When  instructions  of  the  court 
•Nearly  cover  all  the  issues  in  the  case,  it 
Is  not  error  to  refuse  a  request  for  addi- 
tional instructions,  wliiclt  would  serve  the 
pnrpose  only  of  giving  undue  prominence  to 
wnie  particular  feature  of  the  case. 

Uwis  V.  State.  15  Okbi.  Cr.  1,  174  Pac. 
1094. 

(ISIS)  It  was  not  error  to  refuse  to 
charge  that  "evidence  upon  the  established 
rqmtation  for  good  character,  if  relevant  to 
the  issne  may  alone  create  reasonable  doubt 
although  without  it  the  other  evidence  would 
be  conTlnclng,**  when  the  court  elsewhere 
charges  that  if  "one  charged  with  an  offense 
has  prior  to  the  date  of  Its  commission  borne 
a  good  reputation  is  not  a  complete  defense 
against  such  charge;  but  such  reputation 
established  by  proof  should  be  considered 


by  the  Jury  in  arrlvbig  at  a  verdict,  and  if 
on  consideration  -  of  all  tbe  evidence  there 
is  in  the  mfhds  of  tbe  Jury  a  reasonable 
doubt  of  guilt,  the  verdict  shonld  be  not 
guilty." 

Warren  v.  United  States,  250  Fed.  89. 

(1919)  It  is  not  error  to  refuse  requested 
instructions  where  the  instructions  given 
fully  cover  the  law  of  the  case  in  a  man- 
ner not  unfavorable  to  the  defendant. 

Cllngan  v.  State,  15  Okla.  Cr.  483,  178 
Pac.  486. 

(1919)  Where  tbe  Instructions  as  a  whole 
correctly  state  the  law  of  a  case,  it  is  not 
prejudicial  error  to  r^use  requested  instruc- 
tions which  are  covered  by  the  general  in- 
structions given. 

Harding  v.  State,  16  Okla.  Or.  47.  180 
Pac.  391. 

(3019)  Refusal  of  Instruction  requested 
by  tbe  defendant  that  the  Jury  could  not 
convict  if  there  was  a  reasonable  doubt  as 
to  whether  any  one  of  the  elements  of  the 
offense  had  been  proved,  was  not  error  when 
tbe  subject  was  substantially  covered  by 
charges  given. 

Bomhelm  v.  state,  10  Okla.  Cr.  704,  183 
Pac.  514. 

(1910)  Several  requested  instructions, 
which  cover  but  one  legal  proposition,  which 
is  in  effect  elven  in  the  general  charge,  are 
properly  refused. 

Middieton  v.  State.  16  Okla.  Cr.  320,  183 
Pac.  626. 

(1910)  It  ia  not  error  to  refuse  to  give 
an  Instruction  In  prosecution  for  homicide 
that  if  the  Jury  had  reasonable  doubt  of 
self-defense  they  should  acquit  is  not  error 
where  the  general  instructions  cover  such 
matter. 

Burton  v.  Stjite.  16  Okla.  Cr.  602,  185 
Pac.  842. 

(1920)  Tbe  refusal  to  kIvc  requested  In- 
structions is  not  error,  where  those  given 
fairly  and  fully  present  every  phase  of  the 
case. 

Jones  V.  State,  —  Okln.  Cr.  — ,  100  Puc. 
887. 

( 1020)  V'here  tbe  Iniatructtons  to  the  Jury 
fairly  presented  the  case  to  them  the  defend- 
ants were  not  prejudiced  by  the  refusal  of 
the  court  to  give  a  requested  instruction 
even  though  they  were  entitled  to  .-in  in- 
struction In  the  language  requested. 

Ammerman  v.  United  States.  287  Fed. 
186. 

(1020)  A  charge  to  tbe  Jury  was  prop- 
erly refused  where  it  was  covered  in  all 
essentials  by  tbe  charge  given  and  where  it 
was  requested  at  the  retirement  of  the  Jury. 

Holland  v.  United  States,  268  Fed.  244. 

(1021)  A  requested  and  refused  instruc- 
tion offered  by  plaintiff  In  error,  with  ref- 
erence to  which  of  tbe  parties  was  the  ag- 
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gressor  In  tbe  difficulty,  examloed,  and  held 
sufficiently  covered  by  the  Instnictiona  glv^ 
Meudeiiball  v.  State,  —  Okla.  Cr.  — , 
llKi  I>ae.  736. 

(1921)  WUere  iustructlons  requested  are 
covered  in  substance  by  the  Instructions 
given,  and  the  charge  Riven  by  the  trial 
court  fully  and  fairly  covers  the  law  of  the 
case,  it  Is  not  reversible  error  to  refuse 
to  give  the  Instructions  In  tbe  form  re- 
quested. 

Smith  V.  State,  —  Okla.  Cr.  — ,  196 
Pac.  784. 

(1921)  Where  the  general  charge  of  the 
court  fully  and  fairly  covered  tbe  law  of 
the  case  in  a  manner  as  favorable  to  de- 
fendant ns  the  evidence  warranted,  It  was  not 
tirejudicinl  error  to  refuse  to  give  other  In- 
structions requested  fnibstantii)1lty  covered 
in  the  general  charge. 

Fisher  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  724. 

{  482.  Erroneous  reqaeits. 

(1916)  If  a  requested  instruction  is  not 
In  proper  fonu  to  be  given  to  the  jury  it 
may  be  rejected,  since  the  court  can  not 
Iw  required  to  put  it  in  proper  form. 

Watlington  v.  United  States,  233  Fed. 
247. 

(1917)  Where  an  Instruction  requested 
by  the  defendant  is  not  in  proper  form,  but 
pertains  to  a  material  issue  in  tbe  case, 
made  by  the  evidence,  the  court  should  give 
a  correct  instruction,  if  he  has  not  otherwise 
Instructed  upon  that  issue.  After  such  re- 
quest, it  Is  error  for  tbe  court  to  refuse 
to  instruct  upon  such  issue. 

Thomas  v.  State.  13  Okla.  Cr.  414,  164 
Pac.  095. 

S483.   HodificstioD  by  court. 

(1909)  A  trial  Judge  who  is  of  opinion 
that  a  requested  instruction  Is  not  correct 
should  modify  such  request  or  give  a  cor- 
rect instruction. 

Morris  v.  Territory,  1  Okla.  Cr.  017,  99 
Pac.  7B0. 

Where  nn  instruction  requested"  by  tbe 
defendant  is  not  in  projier  form,  but  |)er- 
tains  to  a  mnterial  issue  In  thf^  case  as 
made  by  tbe  evidence,  the  court  should  cor- 
rect it  and  give  It  In  proper  form,  if  be 
'has  not  orliei-wisc  instructed  upon  that  is- 
sue; and  after  such  request  it  is  error  for 
him  to  fail  or  refuse  to  give  an  Instruction 
upon  such  Issue. 

(1910)  Robinson  v.  United  States,  4 
OkU.  Cr.  336,  111  Pac.  984;  (1912) 
Mcintosh  v.  State,  8  Okla.  Cr.  469, 
128  Pac.  735. 

S  484.   Noting  dispoution  of  reqnesta. 

(1904)  Under  Stat.  I»t3,  5  523(1  (Wil- 
son's Rev.  &  Ann.  Stat.  1903,  S  5518),  either 
party  may  present  to  the  court  any  written 
charge,  and  if  the  court  thinks  it  correct 
It  must  be  given,  and  if  not.  it  must  be 


refused:  but  on  each  charge  given  or  re- 
fused the  court  must  Indorse  its  decision. 
WeUs  V.  Territory,  14  Okla.  43fi,  7S 
Pac.  124. 


(I)  OBJECTIONS  TO  IXSTltrCTlOXS  OR 
REFUSAL  THEREOF.  AND 
EXCEPTIONS. 

9  485.  Right  to  object 
S  486.   In  generaL 

(lUat)  Wlion  recjuested,  It  Is  error  for  the 
trial  court  to  refuse  to  [>ermlt  counsel  for 
the  defenilunt  to  have  a  reiisonitble  op|x>r- 
tnnity  to  be  heiird  upon  tbe  Instructions  to 
be  given  to  the  jury  before  tbe  same  are 
read  to  tbe  Jur>'. 

Russell  T.  State,  —  Okla.  Cr.  — ,  194 
.    Pnc.  242. 

i  487.   Estoppel  or  waiver. 

(19'j7)  The  stjitutorj-  provision  that  ^'all 
Instructions  given  sliould  t>e  in  writing,  un- 
less WH ived  by  Ih)!  Ii  jia rt iei»."  is  w« ived 
where  the  ;i«rtles  by  their  wniduct  Invite  the 
court  to  deliver  oral  Instliictions  without 
objection  thereto  at  the  time. 

Willianis  v.  United  .'itates.  l.'iS  Fed.  30. 

5  488.   Time  for  objection  or  exception. 

(1910)  Kxoeittions  to  Instructions  should 
be  taken  iit  the  time  they  are  given  to  the 
jury,  and  the  trial  court  has  no  jwwer  to 
allow  exceptions  to  Instructions  which  are 
not  In  fact  taken  at  the  time  the  Instructions 
are  given  to  the  Jury. 

Patterson  v.  State.  4  Okla.  Cr.  542.  113 
Pac.  210. 

(1920)  The  trial  mnrt  Is  required  to 
settle,  and  counsel  are  required  to  take  ex- 
ceptions to,  instructions  before  the  same  are 
read  to  the  Jur>% 

Hussell  V.  Stnte,  —  Okla.  Cr.  — .  194 
Pac.  242. 

(1920)  Tbe  trial  court  is  without  power 
to  make  a  rule  of  court  which  permits  coun- 
sel on  either  side  to  save  an  exception  to 
«u  instruction  after  the  verdict  of  the  Jury 
has  been  i-eturne<l  in  a  criminal  case.  It 
is  essential  to  tbe  validity  of  a  court  rule 
that  It  must  not  contravene  any  constitu- 
tional or  statutory  provision  on  tbe  same 
subject. 

Hussell  V.  State.  —  Okla.  Cr.  — ,  194 
I»ac.  242. 

S  489.  Taking  and  noting  exci^tioiL 

(1!H2)  Since  the  statutes  require  Instruc- 
tions to  be  settled  before  they  are  read  to 
the  Jury,  counsel  must  have  an  opportunity 
to  reserve  exceptions  to  any  instruction  which 
they  deem  injurious  to  the  rights  of  their 
client. 

Fowler  V.  State,  S  Okla.  Cr.  130.  126 
Pac.  831. 

(1017)  Trifil  courts  should  give  reason- 
able opportunity  to  examine  and  file  excep- 
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tfams  to  tnstructious  giveu,  wben  counsel 
in  good  faith  seek  Buch  opportunity. 

Brewer  v.  State,  13  Okla.  Cr.  514,  165 
Pac.  034. 

1490.  Safficiency  ind  scope  of  exceptions  to 
instmcdons  given. 
(1N97)  Wliere  tlie  court's  i-harge  ia  in 
Heparate  Inatnu^tions.  prufjerly  numbered, 
itnd  at  the  coneluslon  thereof  tlie  record 
tiliowH  that  "to  the  glvitis  of  each  and  every 
ond  all  of  siild  instructions  the  defendant 
excepted  separately  at  the  time  and  still 
excepts,"  held  sufficient. 

Rhea  v.  Ignited  Stntet.  G  Okla.  240,  50 
Pac.  992. 

(1!KHI)  Where  the  chiirge  consists  of  a 
Heries  of  speciSc  lusti'uctlons  .separately 
stated,  a  ireneral  exception  to  the  entire 
cliaraie  will  not  be  avalLible,  If,  as  a  whole, 
it  stales  the  law  correctly. 

Huff  V.  Territory,  15  Okla.  376,  85  Pac. 
241. 

I  l!K>7>  Although  no  e-xceptluu  baa  been 
saved  to  iin  erroneous  instruction  prejudi- 
linl  to  tlie  defendant,  where  «  severe  pun- 
iiitimeiit  h:is  been  tnflk-tcd  u|H)n  the  defend- 
ant, the  npi)elliite  court  should  correct  Buoh 
error, 

Williams  V.  United  States.  158  Fed.  30. 

(llnHt)  The  prju'tlce  of  taking  exceptions 
to  each  iind  all  of  the  Instructions  given  to 
the  jury,  while  permissible  under  Wilson's 
Rev.  &  Ann.  Stiit.  1!>03,  S  is  not  to  be 

com  mended. 

Bock  V.  Territor>-,  1  Okla.  Cr.  517,  ftS 
Pac.  1017. 

S491.  Safficiency  and  scope  of  ezceptioiu  to 
faUnre  or  rrfnsal  to  instmcL 

(1898)  An  exception  "to  ttie  charge  of 
tile  conrt  on  the  subject  of  receiving  stolen 
property"  does  not  sufficiently  point  out  er- 
ror in  omitting  from  an  instruction  the 'use 
of  the  word  "feloniously"  in  conuection  with 
the  won!  "stolen." 

Hnrless  v.  United  States,  1  Ind.  Ter. 
447,  45  S.  W.  188. 

(J>  CUSTODY,  COXDI'CT,  AND  DELIB- 
EILVTIOXS.OP  JURY. 

9  492.  Officer  in  charge. 
1 493.   In  general. 

(1820)  Where  a  deputy  sheriff,  who  was 
a  witness  for  the  state  in  rebuttal,  was  duly 
fwom  and  placed  in  charge  of  the  Jury,  to- 
gether with  another  duly  sworn  balllfT.  dur- 
ing a  recess  in  the  trial,  without  objection 
beiiw  nisde  by  the  defendant,  and  there  is 
no  sbowing  that  the  said  bailiff  communi- 
cated with  any  member  or  members  of  the 
Jnry  concerning  the  case,  or  permitted  oth- 
ers to  do  so.  or  ttiat  the  Jury  was  in  any 
way  tampered  with  or  subjected  to  nny 
Improper  intloeuces  during  snld  recess,  the 
Judcnieat  of  conviction  will  not  be  reversed 
on  SDch  ground. 

Xewby  v.  State,  —  Okla.  Cr.  — ,  188 
Pac  124. 


S494.   Oath. 

(1910)  Where  a  Jury  bailiff  has  been  duly 
sworn,  it  is  nut  necessary  tlut  lie  l>e  re- 
swum  whoi  he  is  directed  to  take  the. Jury 
ont  of  the  room  during  an  argument  to  the 
conrt  on  a  guestion  of  law;  no  recess  or 
adjournment  being  taken,  an  admonition  to 
the  bailiff  and  the  Jury  being  sufficient. 

Saunder  v.  State,  4  Okla.  Cr.  264,  HI 
Pac.  OCii. 

(1911)  It  is  no  part  of  the  duty  of  the 
clerk  to  place  on  record  the  formula  of 
words  in  which  the  oath  to  the  bailiff  Is 
couched. 

JoUy  v.  State,  5  Okla.   Cr.  301,  115 
Pac.  124. 

S  495.   Admonition  to  jury  or  officer. 

(1894)  Under  the  Stat.  1890  It  is  the  duty 
of  the  trial  judge  to  admonish  the  Jurj'  upon 
each  adjournment. 

Redman  v.  Territory,  2  Okla.  300,  37 
Pac.  826. 

§496.  Separation. 

(1895)  It  is  proper.  If  the  court  so  tlilnks, 
to  permit  the  jury  to  separate  at  the  ad- 
journments of  the  court  before  the  verdict 
Is  rendered ;  but  tbey  must  be  admonished 
as  provided  by  law. 

Brink  v.  Territory,  3  OkU.  588,  41  Pac. 
614. 

(1897)  Sess.  I^ws  1805,  p.  201.  ch.  41. 
S  31.  amending  Stat.  1S93.  {  5242  (Wilson's 
Rev.  &  Ann.  Stat.  1903,  S  5530).  provides 
thiit  after  the  verdict  has  been  found  the 
Jury  may  separate  until  such  time  as  it  is 
read  in  open  court. 

Kennon  v.  Territory,  5  Okla.  685,  60 
Pac.  172. 

(1908)  All  presumptions  being  in  favor 
of  the  regularity  of  the  proceedings  of  the 
Jury,  the  burden  is  on  the  defendant  to 
show  that  there  was  such  a  separation  of 
the  Jury  as  might  have  affected  his  Inter- 
ests. 

Shivers  v.  Territory,  13  Okla.  466.  74 

Pac.  899. 

(1903)  Every  technical  separation  of  the 
Jury  during  deliberation  will  not  vitiate 
tbelr  verdict;  but  it  must  apiiear  that  there 
was  such  a  separation  as  that  the  rights 
of  the  defendant  might  have  been  preju- 
diced thereby. 

Shivers  v.  Territory,  13  Okla.  466,  74 
Pac.  899, 

(1909)  It  is  error  to  allow  the  Jury  in  a 
capital  case  to  be  separated,  unless  the  sep- 
aration is  necessary  and  permitted  by  the 
trial  court;  and,  where  the  separation  is 
l>ermltted  by  the  court,  the  Juror  or  Jurors 
so  seiuirated  must  be  accoui|Minled  by  a  awom 
officer  of  the  trial  court 

Bilton  V.  Territory,  1  Okla.  Cr.  566,  m 
Pac.  163. 

(1909)  Wilson's  Rev.  &  Ann.  Stat.  1903, 
$  5512,  relating  to  sejMratlon  of  Jury  in  crtm- 
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Inol  case  before  submission  of  cause  or  after 
mibmtBsiOD.  leaves  the  question  whether  the 
Jury  shall  t>e  kept  together  during  the  trial 
of  a  cairital  case  In  the  discretion  of  the 
trial  court 

Armstronc  t.  State,  2  Okla.  Cr.  087,  lOB : 

psc.  eoa 

{1910}  Snyder's  Comp.  Laws  1009,  }  6S58, 
requires  the  jury  to  be  kept  together,  after 
a  case  Is  finally  submitted  to  tbem.  until  a 
verdict  is  agreed  upon. 

SRDiple  T.  State,  3  Okla.  Cr.  430,  106 
Pac.  657. 

(1911)  It  is  reversible  error  for  the  trial 
court  to  permit  a  jury  to  separate  aftpr  the 
sobmlssioQ  of  a  felony  case  to  them  for  de- 
tenninatlDn,  especially  when  the  defendant 
objects  to  such  s^ratlon.  and  the  state 
fails  to  show  t^t  he  was  not  prejudiced 
thereby. 

Chance  v.  State,  5  Okla.  Cr.  104,  113 
Pac.  99B. 

(1913)  For  circumstances  not  requiring 
the  reversal  of  a  conviction  because  of  the 
Reparation  of  the  Jury  before  the  case  was 
finally  submitted  to  them,  see  opinion. 

Bums  T.  State,  8  Okla.  Cr.  SS4,  129 
Pac  6S7. 

(1013)  TTnder  Comp.  Laws  1000.  S  6851. 
It  Is  discretionary  with  the  trial  court  to  per- 
mit the  jury  to  separate  before  the  case 
is  Anally  submitted  to  them. 

Bnms  V.  State,  8  Okla.  Cr.  654,  129 
Pac  6tS7. 

(1917)  In  a  capital  case,  the  jury  should 
always  be  placed  in  charge  of  n  sworn  bai- 
liff and  kept  together,  upon  the  reasonable 
request  of  counsel  for  either  the  state  or  the 
defendant.  It  is  discretionary  wHb  the  court 
however,  to  permit  the  Jury  to  separate  at 
any  time  before  the  cause  is  finally  sub- 
mitted when  no  such  request  Is  made. 

Horn  T.  State.  13  Okla.  Cr.  354.  164 
Pac.  683. 

(1017)  Where,  during  homicide  rase,  the 
court  permitted  the  Jury  to  sepnrnte  with- 
out giving  the  admonition  provided  for  by 
Rev.  T^ws  1910,  f  .^900.  acouseit  who  diil 
not  request  admonition,  or  that  the  Jury  be 
placed  In  charge  of  a  bailiff,  can  not  com- 
plain. 

Tarbrough  v.  State,  18  Okla.  Cr.  140. 
162  Pac.  678. 

(1017)  Id  a  felony  case,  it  is  discretion- 
ary whether  the  jury  shall  be  allowed  to  sep- 
arate or  be  kept  together  In  charge  of  a 
bailiff  before  case  Is  snbroltted. 

Tarbrough  v.  State,  13  Okla.  140,  162 
Pac.  678. 

i  497.  MiKondnet  of  or  affecting  jnrors. 

(1807)  When,  on  a  trial  for  larceny  of 
a  cow,  Identification  of  the  hide  being  ma- 
terial, it  was  placed  before  the  witnesses 
and  jury  without  objection,  and  both  prose- 
cution and  defense  acted  upon  the  theory 


that  it  was  introduced  In  evidence',  and  some 
of  the  jurors,  after  the  evidence  was  con- 
cluded, and  while  the  Judge  was  temporarily 
absent  from  the  room,  8ten>sd  out  of  the 
jury  box  over  to  where  the  hide  was,  and 
looked  at  it,  and  afterwards  imparted  to 
the  jury  some  knowledge  which  It  was 
claimed  they  obtained  from  such  inspection: 
held  that  soch  conduct  did  not  prejudice  the 
substantial  rights  of  defendant,  the  Jury  hav- 
ing fully  examined  the  hlile.  and  noticed  alt 
its  marks  and  peculiarities,  before  that  time, 
while  it  was  being  exhibited  to  them  by 
counsel  and  the  witnesses. 

Kennon  v.  Territory,  5  Okla.  685,  50 
Pac.  172. 

(1910)  .The  mere  fact  that  the  trial  jury 
and  their  bniliff  before  the  submission  of  the 
case  had  their  pictures  made  In  a  group 
by  a  photographer  In  front  of  the  court- 
house Is  not  ground  for  a  new  trial. 

Blair  V.  State,  4  Okla.  Or.  350.  Ill  Pac 
1008. 

(1013)  The  statutory  rule  (Rev.  Laws 
1910.  S  6006),  prohibiting  conversation  be- 
tween the  jurors  and  the  officer  in  charge 
will  not  prevent  the  officer  from  enforcing 
nn  order  of  the  court  in  a  criminal  case  by 
telling  the  Jurors  to  keep  out  of  the  open 
windows  of  the  Jury  room. 

HortoD  V.  State,  10  Okla.  Cr.  204,  136 
Pac  177. 

(1917)  The  use  of  small  quantities  of 
whisky  or  other  Intoxicants  mixed  with  cura- 
tive drugs,  or  diluted  and  used  strictly  for 
medicinal  purposes,  by  jurors  when  not  de- 
liberating upon  the  verdict,  is  not  such  mis- 
conduct Rs  will  vitiate  the  verdict  and  au- 
thorise tiie  granting  of  a  new  trial,  where 
,  It  appears  that  such  jurors  were  in  no  way 
incapacitated  thereby  for  the  protier  per- 
formance of  their  duties. 

Allen  v.  State,  13  Okla.  Cr.  395.  164  Pac 
1002. 

(1020)  The  fact  that  while  the  Jury  were 
In  charge  of  the  bailiff  one  of  the  Jurors 
•rpoke  to  a  bystander  in  the  presence  of  the 
other  Jurors  about  a  matter  not  connected 
with  the  cose,  while  an  Irregularity,  will 
not  warrant  a  reversal  of  the  judgment 

Maya  v.  State,  —  Okla.  Cr.  — ,  107  Pac 
1064. 

(1920)  The  mere  fact  that  a  juror  picked 
up  the  pistol  introduced  in  evidence  nnd 
examined  it  ns  the  jury  was  retiring  to  de- 
liberate did  not  constitute  receiving  evidence 
out  of  court. 

Mays  v.  State.  —  Okla,  Or.  — .  197 
Pac.  1065. 

(1021)  While  the  Criminal  Court  of  Ap- 
peals does  not  approve  of  a  juror.  whUe 
serving  as  snch.  havii^  conversations  by 
nhone  with  ontslde  persons,  and  with  "Jan* 
Itors,"  or  other  pwwns  than  the  jnrora 
being  In  the  jury  room  with  the  Jury  with- 
out the  authority  of  the  court  and  conaexA 
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of  the  defendant,  to  entitle  the  defendant 
to  a  new  trinl,  un  account  thereof,  it  must 
t»  made  to  appear  tbat  an  injustice  was 
dime  the  defendant  bj  such  conversations 
and  by  the  presence  of  other  persons  than 
jnrors  In  the  Jury  room,  and  thereby  the 
defcDdant  deprived  of  a  fair  and  impar- 
tial trial. 

Smith  V.  State,  —  Okla.  Cr.  — ,  197 
Pac.  614. 

5  498.  •Taking  papers  or  arddes  lo  jury  roonL 

<18D6)    Stat  1888,  S  5237  (Wilson's  Rev. 

6  Ann.  Stat  1906,  {  5529),  providing  that 
the  jury  may  on  retiring  take  with  them 
all  papers  which  have  been  received  In  evi- 
dence, or  copies  of  such  parts  of  public 
records  or  private  documents  In  evidence 
118  ought  not  to  be  taken  frqm  their  pos- 
sessor, does  not  authorize  the  Jury  In  a 
murder  case  to  take  to  their  room  the  fire- 
arms used  by  the  two  defendants  and  the 
hat  worn  hy  deceased  at  the  time  of  the 
affray. 

Hansing  v.  Territory,  4  Okla.  443,  46 
Pac.  609. 

(1908)  It  la  not  error  to  permit  a  Jury 
to  Inspect  look  at,  and  amell  the  contents 
of  a  bottle  allied  to  contain  whisky. 

Reed  T.  Terrltoi7,  1  Okla.  Cr.  481,  98 
Pac.  683. 

(1910)  There  is  no  error  in  allowing 
tlie  Jury  to  take  with  them  to  their  Jury 
room  a  coat  worn  by  the  deceased  when 
he  was  shot  which  was  introduced  In  evi- 
dence, wiiere  tlie  defendant  through  Ms  at- 
torney in  f^en  court  consents  thereto;  and 
in  such  case  there  Is  no  error  In  some  of 
the  Jurors  puttlns  on  the  coat  in  their 
Jury  room  f(>r  tlie  purpose  of  observing  the 
location  of  the  bullet  hole  therein. 

Saunders  v.  State,  4  Okla.  Cr.  264.  Ill 
Pac.  966. 

(1913)  Where  the  Jury  In  open  court  re- 
quest permission  to  take  with  them  to  the 
Jury  room,  to  ln^)ect  during  thefr  delibera- 
tions, articles  Introduced  in  evidence,  the 
granting  or  refusal  of  the  requrat  la  within 
the  discretion  of  Uie  trial  court  the  exer- 
'  else  of  which  will  not  he  reveiwed  on  ap- 
peal without  an  afflrmfltlve  showing  tbat 
the  discretion  was  abused;  and  in  so  tar  as 
the  case  of  Hansing  t.  Territory,  4  Okla. 
448.  46  Pac.  609,  conflicts  herewith,  it  Is 
overruled. 

Hopkins  V.  State,  9  Okla.  Cr.  104.  130 
Pac.  IIOL 

(1913)  The  taking  of  a  gun  nnd  shells 
to  the  Jury  room,  althoueb  not  nuthorlzed 
by  Comp.  Taws  1909,  5  6.S64.  did  not  con- 
Ktltnte  reversible  error,  where  they  were 
not  bnndled  in  a  manner  Inconsistent  with 
the  evidence. 

Hopklna  V.  State,  9  Okla.  Cr.  104,  130 
Pac.  1101. 

(1917)  While  the  Jury  may  legally  have 
nnd  consider  all  the  documentary  evidence 
admitted  on  the  trial  of  the' cause,  it  Is  a 


snflBcient  ground  to  support  a  motion  for  a 
new  trial  that  the  Jury  improperly  had  he- 
fore  them  and  considered  a  writing  contain- 
ing incriminating  statements  against  the  de- 
fendants as  to  the  oITense  charged,  which 
said  written  statement  was  not  In  evidence 
In  the  cause. 

Waide  T.  State,  IS  Okla.  Or.  165,  162 
Pac.  1139. 

S  499.   Reading  minntei  of  teitimony. 

(1910)  If  the  jury  are  In  doubt  as  to 
what  the  evidence  really  was,  It  is  their 
privilege  to  have  the  witness  recalled  and 
directed  to  restate  what  his  testimony  was 
upon  the  point  In  dispute,  or  the  court  sten- 
ograt^r  may  read  his  notes  as  to  what  the 
witness  testified. 

Wtllianu  T.  State,  4  Okla.  Cr.  628,  114 
Pac  1114. 

S  500.   Instmction  after  snbmiwion  of  cause. 

(1917)  Under  Rev.  r.«ws  1910.  S  5906, 
where  nothing  bad  occurred  by  reason  of 
the  bailiff's  remarks  to  the  jury  to  preju- 
dice defendant's  substantial  rights,  it  was 
within  the  trial  court's  discretion  to  recall 
jury  for  additional  instructions,  or  to  cor- 
rect those  given;  defendant  being  present 
Moody  V.  State,  18  Okla.  Cr.  327,  164 
Pac  676. 

I  SOI.  Commimications   between   Judge  and 
jury. 

(1906)  Where  a  Jury  had  reported  that 
they  could  not  agree  on  a  conviction,  it  was 
error  for  the  court  to  ask  the  foreman  bow. 
tbey  stood  numerically,  without  reference 
to  how  many  stood  for  conviction  and  bow 
many  for  acquittal. 

McCoy  V.  United  States,  6  Ind.  Ter.  416. 

96  S.  W.  144. 

(1921)  It  is  proper  for  the  trial  court 
after  the  Jury  have  been  deliberating  for 
some  time,  to  call  them  into  open  court  to 
ascertain  why  they  can  not  agree  and  to 
inquire  if  tliere  is  any  likelihood  of  an 
agreement  In  so  doing  the  trial  court  must 
be  careful  to  any  nothing  tending  to  coerce 
an  agreement  by  the  Jury;  or  to  Indicate 
what  their  verdict  i^ould  be.  FV^r  remarks  of 
a  trial  court  not  amounting  to  an  attempt 
to  coerce  the  Jury  Into  returning  a  verdict 
of  guilty,  see  body  of  opinion. 

Morftgomery  v.  State,  —  Okla.  O.  — , 
199  Pac.  222. 

§  502.   Urging  or  coercing  agreemenL 
See  S  501. 
Montgomerv  v.  State,  —  Okla.  Cr.  — , 
199  Pac.  222. 

(1897)  Where  the  jury,  after  having  been 
Informetl  that  there  was  only  one  penalty 
for  murder,  and,  having  been  out  for  sev- 
eral hours,  reported  that  they  could  not 
agree,  and  were  further  Informed  that  If 
they  found  defendant  guilty  of  murder  they 
might  Incorporate  in  their  verdict  a  recom- 
mendation for  mercy,  and  soon  thereafter 
returned  such  venilct  and  recommendation, 
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such  suggeatioQ  was  beneficial,  rather  than 
prejudicial,  to  defendnnt's  rlgbts. 

Watkins  V.  United  States,  1  Ind.  Ter. 
3a4,  41  S.  W.  1044. 

(1911)  Where,  wheu  the  jury  returned 
Into  court,  the  Judge  iuqnlred  If  they  bad 
arrlTed  at  a  verdict,  and  one  of  their  num- 
ber stated,  "We  disagree  In  finding  the  cense 
of  this  foi^ery,"  whereupon  the  Judge  snid 
that  if  they  had  not  agreed,  they  could  re- 
tire for  further  deliberation,  and  added  that, 
if  they  could  not  agree,  they  had  all  of  the 
next  week  In  which  to  deliberate,  it  was 
held  that  this  was  not  error  when  taken 
Into  consideration  with  ottier  cirennistances 
In  the  case. 

Wlehard  v.  State,  5  Okla.  Cr.  010.  115 
Pac.  796. 

(1916)  Where,  after  the  Jury  retired  to 
consider  of  their  verdict,  th^  returned  into 
court  and  announced  that  they  had  come  to 
an  unanimous  agreement  with  respect  to 
the  guilt  of  the  defendant,  but  could  not 
agree  as  to  the  ilegree  of  the  offense  anil  the 
punishment ;  and  thereupon  defendant  moved 
the  court  to  discbarge  the  jury,  w^hich  was 
overruled,  and  the  court  then  ordered  the 
jury  to  again  retire  and  consider  of  their 
verdict.  It  was  held  that  the  court  properly 
overruled  defendant's  motion  to  discharge 
the  Jury. 

Rushing  v.  State,  12  Okla.  Cr.  204.  154 
Pac.  lOOS. 

(1A21)  The  practice  of  culling  In  a  jury 
and  lecturing  them  npon  the  desirability  of 
an  agreement  Is  not  to  be  commended;  but 
a  statement  by  the  trial  Judge  to  a  Jury 
that  "a  disagreement  would  be  expensive 
tmth  to  the  state  and  the  defendant."  was 
not  erroneous  as  attempting  to  induce  an 
agreement  on  account  of  the  exiiense  of  an- 
other trial 

JlrCiendon  v.  State,  —  Okla.  Cr.  — ,  200 
Pac.  464. 

(K)  VERDICT. 

9  503.   Rendition  and  receptioD. 

(]Sft4)  Where  the  court  received  a  writ- 
ten verdict  of  the  jury,  and  the  same  was 
read  to  them  by  the  clerk,  and  the  jii'lse 
inquired  of  the  jurors  If  that  was  their 
verdict,  and  they  answered  In  the  afilrmn- 
tlve.  and  afterwards  the  jury  were  polled 
hy  the  Judge,  each  answering  thnt  the  ver- 
dict so  read  was  his  verdict,  heltl  a  sub- 
stantial compliance  with  fttat  1803.  ch.  6S. 
art.  12.  S  12  (Wilson's  Rev.  &  Ann.  Stat. 
1903.  S  5542).  providing  that,  when  a  ver- 
dict is  received  "the  clerk  must  imnieiliately 
record  it  In  full  on  the  minutes,  and  must 
read  It  to  the  Jury  and  inquire  of  them 
whether  It  Is  their  verdict." 

Miiltean  v.  Territory.  2  Okla.  164.  37 
Pac.  1059. 

(1894)  State.  1893.  5  .5242  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  §  5530).  providing  that, 
while  the  Jury  is  absent,  the  court  may 


adjourn  from  time  to  time  as  to  other  busi- 
ness; but  It  Is,  nevertheless,  deemed  open 
for  every  purpose  connected  with  the  cause 
submitted  to  them  until  a  verdict  is  ren- 
dered or  the  Jury  discharged,  keeps  the  court 
continuously  in  session  until  the  Jury  have 
returned  their  verdict  or  shall  have  been 
discharged,  or  until  the  final  adjournment 
of  the  term.  It  is  kept  open  to  receive  the 
verdict  of  the  Jury,  and  under  the  statute. 
It  Is  as  much  In  session  on  Sunday  as  any 
other  day  for  the  purpose  of  recelvlJFg  the 
verdict  of  the  Jury. 

SniUgan  V.  Territory,  2  Okla.  164,  37 
Pac.  1059. 

(1894)  The  common-law  practice  where- 
by the  foreman  would  orally  announce  the 
verdict,  and  the  clerk  would  record  the  snme 
and  then  read  It  to  them,  and  the  judge 
would  ix>ll  the  Jury;  and  if  each  answered 
that  It  was  his  verdict  they  were  discharged, 
but  if  not  they  were  sent  back  for  further 
deliberation,  has  been  superseded  by  statu- 
toi-y  provisions.  (Stat.  189.1.  §  5254  Wil- 
son's Rev.  &  Ann.  Stat.  1903,  §  5542). 

Milllgan  V.  Territory,  2  Okla.  164.  37 
Pac.  1059. 

(1895)  Code  Cr.  Proc.  ch.  68,  art.  12. 
812  (Wilson'K  Rev.  &  Ann.  Stilt.  1903. 
§  5."v42>.  requiring  the  Jur.v  to  be  i>olled,  does 
not  apply  to  a  verdict  signed  by  the  fore- 
man, and  read  in  open  court. 

Nichols  V.  Territory,  3  Okla.  622,  41 
Pac.  106. 

(1909)  The  verdict  when  returned  must 
be  read  to  the  Jury,  and  they  must  be  asked 
if  they  all  agree  to  It,  and  must  assent 
thereto  before  discharge. 

Pptitti  V.  State,  2  Okla.  Cr.  131,  100 
Pac.  1122. 

(1917)  rnder  Rev.  Tjiws  1910.  99  5906. 
5913,  5917.  5025.  5926,  and  5828,  the  recep- 
tion of  a  verdict  Is  a  judicial  act  which 
can  not  be  delegated,  and  verdict  received  by 
attorney  delegated  thereto  hy  the  court  In 
Its  absence  was  a  nullity. 

Allen  V.  State,  13  Okla.  Cr.  533.  165 
Pac.  745. 

§  504.    Assent  of  rcfpured  nnmber  of  Jorors. 

(1910)  T'nder  Const.,  art.  2.  S  19.  six 
men  constitute  a  Jury  In  the  county  court, 
nnd  five  of  the  six  concurring  may  render 

n  verdict. 

Muldrow  v.  State,  4  Okla.  Cr.  324,  111 

Pac.  650. 

S50S.  Sealed  verdicls. 

(1807)  SesB.  r^ws  1895.  p.  201.  ch.  41, 
9  31.  amending  Code  Cr.  Proc.  Stat.  IRWt. 
9  5242  (Wilson's  Rev.  &  Ann.  Stat.  1003. 
S-'vi.tO),  anthorizea  the  court  to  direct  the 
Jury  to  return  n  sealed  verdict. 

Kennon   v.  Territory,  5  Ok!n.  6S.fi.  50 
Pac.  172. 

9  506.  Polling  jurors. 

(1894)  Where  the  court  received  a  writ- 
ten verdict  of  the  Jury,  and  the  same  was 
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read  to  tbem  by  the  clerk,  and  tbe  Judge 
inquired  of  the  Jnrors  if  that  was  their 
verdict,  and  they  anfuwered  ia  the  afflnnn- 
tive,  and  iiftertt'iinls  tlie  jury  were  irolled 
by  the  Judge,  each  misweriug  tliat  the  ver- 
dict so  read  was  bis  verdict,  held  a  sub- 
8tiintl;il  complinnce  with  Stat.  1803.  ch.  68, 
art.  12,  §  12  (Wilsons  Rev.  &  Ann.  Stat. 
1903,  §  5542),  provldins  ttiat,  when  a  ver- 
dict is  received,  "tlie  clerk  must  Immedi- 
ately record  it  in  fuil  on  the  minutes,  and 
must  read  it  to  the  Jury  and  inquire  of 
them  whether  it  Is  their  verdict." 

Milligan  v.  Territory,  2  Okla.  164,  37 
Pac.  1069. 

(1W>5)  Code  Cr.  Proc.  cU.  68,  art.  12. 
!12  (Wilson's  Rev.  &  Ann.  Stat  1903. 
35542),  requiring  the  Jury  to  be  rolled,  does 
DOt  apply  to  a  verdict  siKucd  by  the  fore- 
man, and  read  in  open  court. 

Nichola  T.  Territory,  3  Okla.  022.  4! 
Pae.  108. 

S507.   Form  and  langoage  in  general 

(1806)  Where,  in  an  indictment  for  mur- 
der, the  jurj-  finds  a  verdict  as  follows: 
"We,  the  jury  In  the  above-entitled  cause, 
do  npon  our  ontha  find  the  defendant  guilty 
in  manner  and  form  as  chained  in  the  in- 
dictment of  manslaugliter  in  the  first  de- 
gree." held  that  the  verdict  is  not  oi)en 
to  the  objection  that  it  finds  the  defendant 
guilty  of  two  crimes. 

Jones  v.  Territory,  4  Ohla.  4.'>.  43  Pac 
1072. 

(1806)  Since  a  good  indictment  for  mur- , 
der  contains  and  embraces  the  charge  of  man-, 
slanghter  in  some  of  its  degrees,  the  form 
of  the  verdict  finding  the  defendant  "guil- 
ty of  the  crime  of  manslaughter  iu  the  first 
degree  as  charged  In  the  Indictment."  when 
the  indictment  Is  for  murder,  can  not  he 
objected  to. 

Jones  V.  Territory.  4  Okla.  4r».  43  Pac. 
1072. 

(1915)  While  verdicts  In  criminal  cases 
should  be  certain  and  free  from  ambiguity, 
yet  any  words  that  convey,  beyond  a  rea- 
sonable doubt,  the  meaning  and  intention  of 
the  jury,  are  sufficient,  and  all  fair  intend- 
ments will  be  made  to  sustain  them. 

Jjove  V.  State,  12  Okla.  Cr.  1.  150  Pac. 
913. 

S  508.  Co^lefendants. 

(1912)  Where  two  defendants  are  jointly 
prosecuted  and  tried,  and  the  jury  returns 
a  verdict  finding  one  of  them  guilty,  but 
does  not  mention  the  name  of  the  other  de- 
fnidant  in  such  verdict,  it  does  not  render 
the  verdict  void  for  uncertainty  against  the 
defendant  found  guilty,  since  such  objection 
was  waived  because  not  made  when  tbe 
verdict  was  presented  to  tbe  court  and  be- 
fore the  jury  was  discharged. 

Tittle  V.  Ptate.  7  Okla.  Cr.  421,  123 

Pac  lose. 

(1012)  strict  technical  rules  of  construc- 
tion should  never  be  applied  to  the  verdict 


of  a  Jury,  but  tb^  ahotttd  receive  a  com- 
mon-sense cont^ructlon ;  and,  if  it  ia  pos- 
sible to  an-ive  at  the  intent  and  purpose  of 
the  Jury,  the  verdict  should  be  uplield.  For 
!i  verdict  which  is  held  not  to  be  bad  for 
uncertainty,  see  opinion. 

Walker  v.  State,  11  Okla.  Cr.  339,  127 
Pac.  8ft5. 

(1915)  On  a  trial  of  two  persons  upon 
a  charge  of  murder,  the  court  propei'ly  In- 
structed tbe  jury  that,  though  one  of  the 
defendants  should  be  found  guilty,  the  other 
might  be  acquitted,  and  the  forms  of  ver- 
dict In  that  I'espeot  were  properly  submit- 
ted. 

McKenzie  v.  State,  11  Okla.  Cr.  554,  140 
Pac.  911. 

§  S09.  Sevnal  conntB. 

(1889)  If  an  Indictment  contains  more 
than  one  count,  and  different  offenses  are 
set  up  in  the  different  counts,  a  conviction 
on  one  with  silence  as  to  the  other  or  others 
nmounts  to  an  aequltbil  of  the  count  or 
counts  not  mentioned  in  tbe  verdict. 

Brown  V.  United  States,  2  Ind.  Ter.  682, 
52  S.  W.  56. 

(1910)  Where  the  same  act  constitutes 
two  or  more  offenses,  and  such  dirferent 
offenses  are  charged  In  separate  counts  of 
the  same  indictment,  the  law  requires  that 
a  verdict  of  conviction  state  upon  which 
count  the  conviction  is  had. 

Fooshee  v.  State.  3  Okla.  Cr.  666,  108 
Pae,  .'►54. 

(1910)  Where  a  conviction  is  had  upon 
an  indictment  containing  more  than  one 
count,  but  each  count  charging  the  same  of- 
fense in  a  different  form,  the  law  does  not 
require  that  the  Jury  state  in  their  verdict 
upon  which  count  the  conviction  is  had. 
Fooshee  v.  State,  3  Okla.  Cr.  666,  108 
I'ac.  5r)4. 


S  510.   Several  pleas. 

(1911)  Where  a  defendant  enters  a  plea 
of  "not  guiitj'"  and  also  a  plea  of  "former 
conviction  of  the  same  offense,"  and  both 
issues  are  submitted  to  the  jury,  there  must 
be  a  vei-dlct  on  both  pleas,  before  a  judg- 
ment of  conviction  can  properly  be  pro- 
nounced and  enteretl ;  and  a  judgment  of 
conviction  will  be  reversed  if  the  jury  fall 
to  find  a  verdict  on  the  latter  plea,  unless 
the  recortl  shows  that  it  was  waived  or 
withdrawn. 

Bonhani  y.  State,  fi  Okla.  Cr.  227,  118 
Pac.  159. 

S  511.  Sufficiency. 

S  512.   G«n«nd  verdict. 

See  9  5U8. 

Walker  v.  State,  11  Okla.  Cr.  339,  12T 

Pac.  895. 

(1910)  Where  an  Indictment  chanted  il- 
legally carrying  liquor  from  place  to  place, 
and  also  an  Illegal  sale,  a  general  verdict 
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of  guUtj-  is  not  sufUclently  certain  to  enable 
tbe  court  to  pronounce  Judgment. 

Scott  V.  State.  4  Okla.  Cr.  70,  100  Pae. 
240. 

(1911)  Uiider  Suyder'e  Stat.  9  6878,  where 
tbe  jury  returns  an  informal  verdict  of  gull* 
ty,  it  Is  tbe  duty  of  the  court,  with  proper 
instructions  hh  to  the  law,  to  direct  them 
to  reconsider  It,  and  it  can  not  be  recorded 
until  It  be  rendered  In  proper  form;  and 
where  the  Jury  returned  the  following  ver- 
dict: "We,  the  Jury,  drawn.  Impaneled,  and 
tfwom  in  tbe  above-entitled  cause,  do  upon 
otir  oaths  And  the  defoidaut  guUtr  as 
charged  in  the  indictment  herein,  and  im- 
pose a  fine  of  $50.00  aud  recommend  that, 
the  court  suspend  the  Jail  sentence,"  aud  the 
court  overruled  the  defendant's  motion  to 
direct  the  Jury  with  proper  instructions  to 
reconsider  this  formal  verdict,  the  verdict 
returned  1b  iusufBclent  to  support  a  Judgmrat 
of  conviction  and  iwnteuce. 

Rea  V.  State.  6  Okla.  Cr.  366,  118  Pac. 
815. 

(1911)  Where  tbe  defendant  enters  a  plea 
of  "not  guilty,"  and  also  a  plea  of  "former 
conviction  of  tbe  same  offense,"  be  is  en- 
titled to  have  both  pleas  passed  upon  by  tbe 
jury  before  Judgment  can  properly  be  pro- 
nounced and  entered;  and  a  Judgment  of 
conviction  will  be  reversed  if  the  Jury  fails 
to  And  a  verdict  on  tbe  hitter  piea,  unless 
the  record  shows  that  It  was  waived  or 
withdrawn. 

mnam  v.  State,  6  Okla.  Cr.  1.3S,  117 
Pac.  460. 

(1911)  i;nder  Snyder's  Stat  1800,  fi  6765, 
providing  that  a  plea  of  former  conviction 

of  the  offense  chanced  may  be  Interposed 
either  with  or  witbout  tbe  plea  of  not  guilty, 
and  S  0T78.  providing  that  an  Issue  of  fact 
arises  upon  a  plea  of  former  conviction, 
and  S  (tS73,  providing  that  upon  a  plea  of 
former  conviction,  a  verdict  must  be  either 
"for  tbe  state."  or  "for  tbe  defendant,"  and 
§  ({879  providing  that  "no  judgment  of  con- 
viction can  be  given  unless  the  jury  express- 
ly find  against  tlie  defendant,  upon  the 
Issue,  or  Judgment  be  given  against  bim  on 
ii  special  verdict."  it  was  held  that,  where 
a  plea  of  not  guilty  and  also  a  plea  of 
former  conviction  of  the  same  offense  hav*- 
been  Intertiosed,  there  must  be  a  verdict  on 
both  pleas  before  a  Judgment  of  conviction 
can  be  pronounced  and  entered. 

Putnam  v.  State,  0  Okla.  Cr.  138.  117 
Pac  400. 

(1012)  The  Judgment  of  the  court  muRt 
In  all  cases  be  based  upon  tbe  verdict  of 
the  Jury,  and  tbe  verdict  of  tbe  jury  must 
be  responsive  to  the  Issue  joined  by  the  In- 
dictment or  Information  and  tbe  plea  of  the 
person  on  trial  thereto,  otherwise  the  court 
Is  without  Jurisdiction  to  render  judgment 
thereon. 

Ex  paite  Harris.  S  Okla.  Cr.  SOT.  128 
Pac.  156. 


(1913)  Comp.  Laws  1900.  {  6874.  providing 
that,  when  a  crime  Is  divided  Into  degrees, 
the  Jury  must  find  the  degree  of  which  de- 
fendant Is  guilty,  must  be  construed  with 
S  6873,  authorising  a  general  verdict  which 
imports  a  conviction  or  acquittal  of  the  of- 
fense charged,  and  S  6S78,  authorizing  tbe 
correction  of  an  Informal  verdict,  and  S  202b 
providing  that  tbe  Jury  shall  assess  and 
declare  the  punishment  in  their  verdict 

Bowlegs  V.  State.  0  Okla.  Cr.  60,  180 
Pac.  824. 

(1914)  Where  a  person  is  chatted  by  In- 
formation with  having  tbe  possession  of  a 
forged  or  counterfeited  Instrument  with  .in- 
tent to  Injure  another  by  uttering  the  same, 
and  the  Jury  returns  a  general  verdict  of 
guil^,  fixing  tbe  punishment  withia  the 
limit  prescribed  by  statute  for  such  ofEenaea. 
the  counsel  save  no  exceptions  or  make  no 
complaint  of  the  sufficiaicy  of  the  verdict 
at  the  time,  the  Criminal  Court  of  Appeals 
will  not  reverse  a  Jiut  conviction. 

Williams  V.  State,  11  Okla.  Cr.  82,  142 
Pac.  1181. 

(1917)  Tbe  verdict  of  a  Jury  must  be 
sufficient  In  itself  to  clearly  disclose  the 
crime  of  which  tbe  defoidant  U  convicted, 
and  for  which  be  is  to  be  punished. 

Sanders  v.  State,  13  Okla.  Cr.  134.  162 
Pac  676. 

(1918)  A  verdict  finding  the  defraidant 
"guilty  as  charged  in  the  Information  and 
submit  bis  punislunent  to  tbe  court"  is  in- 
sufficient as  to  form  and  is  too  vague  and 
uncertain  to  support  a  Judgment  for  tbe 
highest  degree  of  tbe  offense  charged. 

Campbell  v.  State.  14  Okla.  Cr.  310,  170 
Pac  916. 

(1919)  A  verdict  will  not  be  held  void 
for  uncertainty  if  its  meeninx  can  he  deter- 
mined by  reference  to  the  record  proper. 

Coleman  v.  State.  —  Okla.  Cr.  — .  194 
Pac  282. 

S  513.  Specification  of  degree  of  offenie. 

(1899)  Under  Sbit  1803,  f  5202  (WU- 
son's  Rev.  &  Ann.  Stat  1903.  S  5490).  It  Is 
provided  that  the  Jury  can  And  one  guilty 
of  a  crime  such  only  of  which  they  enter- 
tain no  reasonable  doubt  MansUugbter  In 
the  first  and  second  degree  Is  included  In 
an  indictment  for  murder,  aud  if  the  Jnry 
should  entertain  any  reasonable  doubt  as 
to  whether  the  defendant  was  guilty  of  man- 
slaughter In  the  first  degree,  they  should 
return  a  verdict  of  u  lower  offense. 

I^wson  V.  Territory,  8  Okla.  1,  56  Pac. 
6961 

(1912)  Where  a  defendant  Is  charged 
with  grand  larceny  and  there  Is  no  evidence 
introduced  tending  to  reduce  the  offense  to 
petit  larceny,  and  the  court  submits  no  In- 
struction upon  this  subject  a  verdict  of  the 
Jnry  finding  the  defendant  guilty  as  charged 
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will  be  sufficient  without  K|)L>cifymg  tbe  de- 
gree Of  larceny  of  which  he  Is  couTlcted. 
Inklebareer  v.  State,  8  Okta.  Cr.  316, 

127  Pac.  707. 

(1012)  Where  tlit*  iiiforuiutiim  eliorjied 
hirceuy  of  live  stock,  untl  the  iustructtoii 
limited  tbe  Jury  to  consldenitioii  of  8uch 
4iffeii»e.  niid  the  venlift  fouuil  defendant 
KUllty  "of  grand  lart-euy  »s  t'luirged  In  the 
information  ijerein."  the  real  effect  was  to 
tiiid  the  defendant  jiullty  "nH  charged  lu  the 
information,"  and  Ihe  words  "grand  Inrreny" 
were  not  binding  ujmn  the  court. 

Morgan  v.  State,  8  <>kln.  I'r.  444.  128 
Pac.  159. 

(1918)  A  verdict  which  finds  a  defendant 
guilty  of  burglar}'  as  charged  in  the  ludiot- 
ment.  If  the  Indictment  clearly  charges  bur- 
glary In  the  ftnit  deirree,  is  sufficient,  and 
is  not  vitiated  by  reason  of  the  failure  of 
the  jury  to  find  the  degree  of  the  buntlary. 
Ilardemau  v.  State,  lo  okla.  Cr.  229. 
Ii5  Pac.  i)4S. 

On  an  information  IVnai  Code,  first  clause 
(Uev.  Ijiws  1910.  S  for  8ho<)tinK  an- 

other with  a  pi-stol  witi)  intent  to  litli.  where 
the  instructions  of  the  court  submitted  the 
included  offense  of  shooting  another  with 
Intent  to  do  bodily  harm,  but  without  In- 
tent to  kill,  as  defined  by  Itev.  Laws  1910, 
9  2344.  ch.  2.  the  verdict  was.  "(xuilty  of  an 
aftHHult  with  intent  to  do  bodily  harm,  as 
charged  in  the  Information  herein."  Held, 
that  the  verdict  was  responsive  and  suifl- 
ciently  definite  and  certain  as  to  the  offense 
of  which  defendant  was  convicted,  and  was 
In  effect  a  verdict  of  guilty  of  assaalt  with 
Intent  to  do  Iwdlly  barm  by  tthootltig  with  a 
pistol. 

(1910)  Coleman  r.  State.  —  Ofcla.  Cr. 
— ,  194  Pac.  282;  (1920)  Prultt  v. 
State,  —  Okla.  Cr.  — .  190  Pac.  894; 
(19a0)  Pmltt  V.  State,  —  Okla.  Cr.  — , 
187  Pac.  928. 

S  514.    Asaeument  of  punishment. 

(1906)  Since  Act.  Cong.  March  1.  l«ir».  ch. 
145,  28  Stat.  693  (Ind.  Ter.  Ana.  Stat.  1S90, 
p.  14),  jiroviding  that  the  ii)rovi9ion8  olf 
Mansfield's  Digest,  entitled  "Criminal  Idiw" 
shall  be  at)pllcahle  to  the  Indian  Territory, 
pots  In  force  Mansf.  Dig.  §  (Ind.  Ter. 

-Van.  Stat.  1899.  5  lfi20},  prnvldlni:  that  the 
Jnrj-  on  rendering  a  verdict  of  guilty  must 
affix  the  iiunlshnient  If  tiie  amount  thereof 
is  not  determined  by  law.  one  on  trial  for 
crime  punishable  by  fine  not  exceeding  a 
specified  sum,  and  by  imprisoniueut  for  not 
less  than  n  fspeclfled  time,  nor  for  more  than 
a  specified  time  is  entitled  to  have  the  inry 
determine  the  punishment  on  their  finding 
him  gull^. 

Taylor  v.  rnltwl  States,  fi  Ind.  Ter.  350. 
9S  S.  W.  123. 

(1910)  I'nder  5  li<'2fi.  .^n.vder's  Conip. 
liBws  1909,  where  the  Jury  returns  a  verdict 
of  conviction,  but  fails  to  assess  the  i>uuish- 

(S—Okia.  2.) 


luent  to  be  lufiicted,  it  is  the  duty  of  the 
i-onrt  to  assess  and  declare  the  punishment 
Blair  V.  State,  4  Okla.  Cr.  it39.  Ill  Pac. 
1003. 

(1915)  A  telegram,  the  peniilneuess  of 
Which  is  adndtted,  is  admissible  in  evidence, 
although  it  may  nor  be  in  the  handwriting 
i>f  the  accused. 

(1894)  Dunbar  v.  Cuited  States.  15C 
r.  S.  ls-5,  30  L.  ed.  ;RI0.  15  Sun.  Ct. 
325;  McDon.ild  v.  State.  12  Okla.  Cr. 
H4,  152  I*ac.  ino. 

(11>18)  Where  the  conviction  Is  for  man- 
slaughter in  the  first  degree,  and  the  Jury 
has  returned  Its  verdict  of  guilty  Into  court, 
including  in  said  verdict  the  statement  that 
the  punishment  can  not  be  agreed  upon, 
iind  such  verdict  Is  announced  In  open  court, 
it  is  then  too  late  for  the  defendant  to  re- 
quest that  the  jury  assess  the  punishment. 
Fain  V.  state,  14  Okla.  Cr.  r»flfi.  174 
PRC.  M»e. 

(1919)  Where  two  verdicts  were  asswwed 
l>y  two  defendants  Jointly  tried,  one  for  a 
minimum  and  one  for  a  mnxlmum  fine;  it 
would  be  Impossible  to  say  that  the  maxi- 
mum verdict  was  directed  against  a  particu- 
lar defendant  and  such  sentence  will  be 
modified. 

Harris  v.  State,  16  Okla.  Cr.  OSS,  ISl 
Pnc.  944. 

§  515.   Amendment  or  correction. 

5  516.   By  jniy. 

See  9  4()0. 

Oeike  V.  State,  10  Okla.  Or.  49,  133  Pac. 
1140. 

(1907)  Where  a  jury  have  l)een  ordered, 
in  case  they  agree  on  a  verdict  during  the 
recess,  to  have  It  signed  by  their  foreman, 
sealed  in  an  enveloije,  and  delivered  to  him, 
and  then  to  separate,  and  they  do  so  agree, 
and  at  the  convenli^  of  the  court  bring  In 
a  sealed  verdict,  which  Is  found  defective 
because  It  does  not  name  the  particular  de- 
fendants found  guilty  and  tbe  court  orders 
the  Jnry  to  retire  and  correct  their  verdict 
by  Inserting  such  names,  and  they  do  so, 
there  is  no  reversible  error. 

Steuiile  \:  Territory.  19  Okln.  492,  91 
Vm:  1024. 

nw.t)  After  venlict  of  not  guilty  is  re- 
turned, and  tht'  Jury  Is  discharged,  they  can 
not  be  recalled  to  testify  that  they  Intended 
to  find  defendant  guilty. 

retitti  V.  St;ite,  2  Okla.  Cr.  131,  100 
Pac.  1122. 

S  517.  ConstmctioD  and  operation. 

See  9  508. 
Walker  v.  State,  11  Okln.  Cr.  339,  127 
Pnc.  895. 

9  518.   Objections  and  exceptiona. 

An  informal  verdict  should  have  been  ob- 
jected to  when  returned,  which  would  have 
called  tlie  attention  of  the  court  to  Its  de- 
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fectire  foroi  nml  civc  nu  npimrtunlty  for 
its  correction. 

(1!*20>  Pniitt  V.  Statr.  —  (>kl;i.  ('r.  — , 
1K7  Pac.  U2(i;  <H)a«>  ITuitt  v.  State, 
—  Oliia.  Ci*.  — ,  190  rue.  SM. 


<L)  WAIVEK  AXD  COIIKECTION  OF  IR- 
REGi  r-AUlTIES  AND  EURORS. 

S  519.  Defects  and  objections  which  may  be 
waived  or  cared  in  general. 
(1012)  When  a  Hpwiiil  prosecutiiiB  attiir- 
ney  is  appointed  by  the  triiil  ouurt.  nml  no 
objection  is  uiuUe  aud  no  question  niised  as 
to  his  quallflcatious  and  his  authority  to 
appear  until  after  the  cause  is  tried  in  the 
iibaence  of  any  prejudicinl  cnnduct.  swh 
objection  comes  too  late. 

Bethel  V.  State,  8  Okhi.  Cr.  6i,  120  Pac. 
088. 

(1012)  A  niirrow,  technical  rule  of  con- 
struction shouUl  never  be  iiiiplictl  to  any 
provision  of  the  constitution,  but  ft  should 
be  construed  In  its  reason  and  spirit. 

State  V.  Frlsble.  H  Okla.  Cr.  4iXi.  127 
I'ac.  10!)1. 

(1912)  A  defendant  in  a  criminal  case 
may  waive  any  right  not  innlienHblc.  given 
him  by  the  statute  or  by  the  Constitution, 
either  by  express  njweement  or  by  conduct, 
or  by  such  failure  to  insist  ufxtn  it  in  sea- 
sonable time  as  will  operate  as  an  estoppel 
to  his  afterwards  settitif?  It  up  aioihist  the 
state. 

State  V.  Frisbie,  S  Okln.  Cr.  406.  127 
Pac.  1091. 

(1912)  A  defendant  In  a  criminal  case 
may  waive  any  right  not  inalienable,  given 
him  by  the  statute  or  by  the  Constitution 
where  it  can  be  relinquished  witliout  affect- 
ing the  rights  of  others  and  without  detri- 
ment to  the  community  at  large. 

Sbite  V.  Frisbie.  S  Okla.  Cr.  4<Hi.  127 
Pac.  1091. 

(1914)  Where  a  constitutional  right  is 
largely  for  the  benefit  of  the  defendant,  and 
in  the  nature  of  a  iiersounl  iirlvilege.  the 
law  iH  well  .settle*!  tluit  the  defendant  may 
waive  such  right 

Walker  v.  State.  10  Okla.  Cr.  .VB.  139 
Pac.  711. 

S  520.   Irregularities  in   preliminary  proceed- 
ings. 

(1909)  After  a  defendant  has  volimtarily 
gone  to  trial,  it  is  too  late  to  make  ohjix-- 
tlon  that  he  has  not  lieen  informed  of  the 
nature  and  cause  of  the  accusation  against 
him.  and  has  not  been  serveil  with  a  copy 
thereof. 

Stack  V.  State,  2  Okla.  Cr.  697,  105 
Pac.  320. 

9  521.   Irregnlarhies  in  conduct  of  trial. 

(1004)  Errors  committed  during  the  trial 
of  a  criminal  case  will  not  avail  where  they 
were  corrected  before  the  case  was  finally 
submitted,  so  that  the  defendant  could  have 


taken  advantage  of  his  rights  under  the 
correct  nile,  aud.  where  he  falls  so  to  do. 
he  will  be  deemed  to  have  waived  them. 
Van  Meer  v.  Territory,  l."»  Okla.  Xi,  79 
Pac.  264. 

S  522.   Rulings  as  to  adnisaibility  of  eridenee. 

(1910)  >\here  incompetent  and  Injurious 
testimony  Is  admitted  over  the  objection  of 
tlie  defeiidant.  tlie  latter  does  not  waive  his 
ibjection  by  the  lutroiliK-tiuu  of  counter 
evidence,  even  though  such  counter  evidence 
would  not  have  been  competent  but  for  the 
adnilsslon  of  the  iiicomiwtent  evidence  sought 
to  be  counteracted  by  it. 

Ilawkbis  v.  I'nlted  States,  3  Okla.  Cr. 

ar>i,  ms  Pac.  riui. 

S  523.   Rulings  as  to  weight  and  sufficiency  of 
evidence. 

(lifll)  Where  defendant,  after  moving 
for  au  instructeil  verdict.  intiiHlu'rcd  evidence 
in  his  own  behalf,  be  thereby  waived  any 
error  in  the  ruling  on  the  motion. 

Simpson  v.  I  nited  States,  1S4  Fed.  .S17. 

Where  defendant,  after  the  court  over- 
ruled his  oral  demurrer  to  the  evidence  pro- 
(t>e(led  t<i  iiitrcHluve  testiniuny  iu  his  ovrn 
tichalf.  it  fuiistituted  a  waiver  of  any  error 
in  such  ruling. 

(lyiro  Collins  V.  United  SUtes,  219 
i\H\.  070;  (UllN)  Hudson  v.  United 
States,  2r>»  Fed.  421. 


XIII.  MOTIONS  FOR  NEW  TRIAL  AND  IN 
ARREST. 

i  524.    Nature  and  scope  of  remedy  of  new 
trial  in  general. 

(1912)  Where  a  defeudant  or  defendants 
bavc  bwn  i)roi)erly  charged  and  fairly  tried 
and  'tiiivietiHl  aud  proven  to  lie  guilty  of  an 
offense,  a  conviction  will  not  be  reversed 
upon  light  and  trivial  grounds,  but  a  new- 
trial  wilt  only  be  granted  where  the  record 
shows  that  lie  or  the,v  was  or  were  deprlve<i 
of  some  sulistantial  right,  to  his  or  their 
injury. 

.McDanie)  v.  State.  S  Okla.  Cr.  2(J9.  127 
Pac.  '3'iS, 

S  525.   Right  of  prosecution  to  new  trial. 

1 1!»0.">)  Where  the  <'ourt  erroneously  ruled 
that  defendant,  who  had  been  convictetl  of 
nianslaugliter  under  an  indictment  for  mur- 
der, could  not  on  retrial  be  triefl  fur  mur- 
der, tile  territory  was  not  entitled  to  a  new 
Iriiil  on  the  ground  tlmt  defmdaut  might 
have  lK>en  convicted  of  a  higher  degree  of 
homicide. 

Turner  v.  Territory,  15  Okla.  r»rt7.  S2 
Pac.  GTiO. 

S  526.   Discretion  of  conrt  as  to  new  triaL 

(1M>4)    The  grant  or  refusal  of  a  new 
trial  for  misconduct  of  Jurors  Is  discretionary. 
GatliiT  V.  Territory,  2  Okla.  ES23,  37 
Pac.  SOJ>. 

A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  Is  addressed 
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to  tlie  sound  diiKretlou  of  the  trial  court. 
«nd  its  ruling  thereou  will  not  be  disturbed 
except  for  au  abuse  nf  this  (llscTetlou:  tJie 
presumption  being  tbat  the  discretion  was 
properly  exercised. 

(1912)    Harper  v.  State.  7  Okla.  Cr.  581, 

124  Pac.  1116;  (1914)  Collins  v.  State. 

11  Okla.  Cr.  190.  144  Pac.  800. 

{  527.   Neeewity  of  objectioiu  or  ^ceptiona  it 
trial  in  general. 

{18!K))  Objectlou  to  remarks  of  cuunsel 
first  ujiide  In  motion  for  new  trial  conies 
too  late. 

Bias  V.  United  States,  3  Iml.  Ter.  27. 
33  S.  W.  471. 

1 528.  fooirndf  far  new  trial  in  gaomL 

(1002)  Where  one  ot  three  persons  in- 
dk'ted  tor  riot  luis  been  trietl  sepumtely  and 
conTicted,  he  is  concluded  by  the  records  in 
such  case;  and  the  snbseiiuent  acfjuittal  of 
another  of  the  Joint  defendants  In  n  separatt; 
trial  will  not  entitle  the  one  convicted  to  ti 
new  trial  or  a  discharge. 

Siniinons  v.  Territory,  11  Okla.  r>T4,  0!> 
Pac.  787. 

<1904)  That  defendant  i:j  iuc-apahle  uf 
cuiumittiug  crime  by  reason  of  being  under 
fourteen  years  of  age  can  not  be  tli-st  nilscil 
oil  motion  for  a  new  trial. 

Melerholta  v.  Terrltoi-y,  14  Okla.  35ft,  iS 
Pac.  90. 

1 529.  E^ors  and  irregnlarltieB  in  preliminary 

proceedings. 

(1SJ)7)  Under  Stat.  18!«.  §5111.  as 
amended  by  Sess.  I^ws  18.05.  p.  197,  cli.  41. 
i  20  (Wilson's  Rev.  &  Ann.  Stut.  l!)0;{, 
J54!0(').  after  an  ludiftuioiit  Is  returned, 
questl'>n8  afTcotlng  the  regularity  of  lUc 
drawInK,  sunimoulng.  or  inipiineiing  of  the 
grand  Jury  may  be  presented  ui)im  a  motion 
for  new  trial,  where  it  l»  .'^hown  that  the 
facta  upon  which  such  obJiH-tlons  are  baiieil 
were  not  known  to  the  defendant  or  his 
counsel  until  after  the  Jury  was  sworn  for 
trial  of  the  cause. 

Patswald  v.  United  States,  5  Okla.  351, 
49  Pac.  57. 

1 530.  Defects  in  indictment  or  infonnation  as 

ground  for  new  trial. 

(1908)  Where  defendant,  in  n  felony 
case.  Is  taken  by  surprise  by  the  indorse- 
ment utma  tlie  accusation  of  the  names  of 
additional  wltnesaes  after  he  had  announced 
ready  for  trial,  he  should  move  for  a  con- 
tinuance, setting  out  the  facts  constituting 
the  surprise  and  the  eriileiice  he  could  pro- 
duce. If  cuiithiUHuce  he  granted. 

Star  T.  State,  3  Okla.  Or.  210,  131  Pac. 
542. 

(1912)  Where  au  objection  to  tin  informa- 
tion Is  presenteii  for  the  first  time  upon  a 
motion  to  exclude  testimony,  the  motion 
should  be  overruled,  if  by  any  intendment 
or  presumption  the  luformntion  can  be  sus- 
tained. 

McDanlel  v.  State.  S  Okla.  Cr.  209,  127 
Pac.  3S8. 


(1910)  After  conviction  a  defendant  can 
not  raise  the  question  of  title  to  the  oQlce 
of  the  county  attorney  who  signed  the  in- 
formation and  conducted  the  trial  of  the 
case. 

Braught  V.  State,  —  Okla.  Cr.  — ,  179 
Pac.  760. 

(1819)  Under  Rev.  I-aws  1910.  §5780, 
providing  that  defendant  shall  be  conclu- 
sively presumed  to  know  matters  of  record, 
defendant  should  have  known  before  plead- 
ing of  the  appohitmcnt  and  bond  of  an  as- 
sistoDt  county  attorney  and  should  object 
before  verillct. 

Itraught  V.  State,  —  Okla.  Cr.  — ,  170 
Pac.  769. 

(1920)  Objection  to  prejudicial  remarks 
In  the  county  attorney's  closing  argument 
must  be  made  at  the  time  and  can  not  be 
first  in  the  motion  for  new  trial. 

Webber  v.  State,  —  Okla.  Cr.  ~,  193 
Pa.c.  48. 

i  531.  Errors  and  irregolarities  in  conduct  of 
trial. 

See  5  5;W. 

Ilraught  V.  Statp,  —  Okla.  Cr.  — ,  179 
Pnc.  709. 

(1898)  Where  the  Jury  Is  sent  out  to 
view  the  premlsea  where  the  homldde 
charged  is  nll€ved  to  have  taken  place,  as 
provided  by  Stat  1893,  85222  < Wilson's 
Rev.  A  Ann.  Stat.  1903,  8  5510).  aud  they 
are  accompanied  by  a  witness  who  glvea 
testimony  as  to  the  location  of  certain  ob-  * 
jerts.  and  the  TK>**itioti  of  certain  persons  at 
the  time  the  homicide  as  alleged  took  place, 
held,  tbat  undf  r  the  provision  of  8  52fi». 
subd.  2  (."."57),  the  trial  court  has  the  power 
to  prant  a  new  trial. 

Hays  V.  Territory.*  7  Okla.  15,  54  Pac. 
300. 

(1903)  The  omissitm  to  swear  a  wltue»s 
for  the  prnseoiitlon  before  receiving  his  tes- 
tlnainy  may  be  urged  by  accused  as  ground 
for  new  trial,  where  the  failure  to  swear  him 
was  not  known  until  after  verdict. 

T^ngford  v.  United  States,  4  Tnd.  Ter. 
567.  76  S.  W.  in. 

(1911)  When  a  witness  has  been  per- 
mitted to  testify  without  being  sworn,  and 
this  fact  is  unknown  to  counsel  or  the  de- 
fendant until  after  the  verdict,  a  new  trial 
should  be  granted. 

flibbons  V.  State.  5  Okla.  Cr.  212.  II.T 
Pac.  129.  • 

(1911)  The  fact  that  the  tesliiiinny  give" 
by  an  unsworn  witness  may  not  have  been 
as  material  as  other  testimony  received  in 
evidence  does  not  cure  the  error,  since  the 
court  can  not  say  upon  what  particular 
testimony  the  Jury  bases  its  verdict,  it  being 
the  duty  of  courts  to  see  that  persons  on 
trial  for  their  lives  or  liberty  receive  all 
the  protection  of  the  law. 

Gibbons  V.  State,  5  Okla.  Cr.  212,  115 
Pac.  129. 
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(1919)  A  conviction  In  a  ffloiiy  cum?  will 
not  be  reversed  by  reason  of  the  fact  tbnt 
the  record  fulls  to  hIiow  that  the  defendant 
was  ever  arnilKned  or  waived  urraJgnment. 
or  that  he  pleaded  to  the  lufomifltlou,  where 
the  record  shows  that  the  Information  wiit> 
read  by  the  county  attorney  to  the  Jury,  in 
tbe  presence  of  the  defendant  and  his  coun- 
sel, and  the  JuiT  Informed  by  the  onnty  At- 
torney that  the  defendant  had  entered  a  i»lea 
of  not  KuUty  tliereto.  iiud  that  the  defendant 
proceeded  to  trial  without  objection. 

Himpson  v.  State,  lU  Oklii.  Cr.  ZiXi,  1S5 
Pac.  116. 

(1921)  Where  tbe  rtnonl  di»clo(K>8  that 
defendant  waived  arraignment,  demurred  to 
the  Information,  announcetl  reatly  f<ir  trial 
participated  in  the  sehn-tion  of  the  Jury,  that 
the  county  attorney  In  stathiic  the  caHe  mi- 
nonnc'ed  that  defendant  liad  pleaded  not 
guilty,  and  the  court  in  charging  the  Jiiiy 
announced  defendant's  plea  as  not  guilty, 
and  the  trial  was  conducted  In  nil  respectH 
as  If  a  plea  of  not  guilty  had  been  entered, 
it  is  too  late  after  verdict  to  interpose  as 
ground  for  n  new  trial  that  no  idea  had  been 
entered  to  the  Information. 

Sherman  v.  State,  —  Okla.  Cr.  — ,  2<>0 
Pac.  262. 

8  532.  Miseoadnct  of  counael  for  proMcatioo. 

See  1417. 

Harkins  v.  State,  14  Okla.  Cr.  44(>,  172 
Pac.  468. 

See  8  454. 

Holmes  t.  State,  13  Okla.  Cr.  113,  1<:2 
Pac.  446. 

(1S97)  Mif statements  made  by  the  prosi> 
cuting  attorney  in  .the  argument  must  l>e 
objected  to  at  the  time,  or  ooun-sel  nuuit 
ask  the  court  to  instruct  the  jury.  t\t  the 
close  of  the  ai«ument,  to  give  no  weight  or 
consideration  to  such  statements;  otherwise 
they  are  no  grounds  for  a  new  trial. 

Haya  v.  Territory.  —  Okla.   -,  52  Pao. 
950. 

<1900>  Where  the  connsel  on  behalf  of 
the  territory-,  In  closing  bis  remarks  and 
argauienta  to  tbe  jurj-  upon  a  trial  for  mur- 
der, uses  the  following  language:  "The  d(>- 
fendant  claims  that  he  comndtted  the  :ti  t 
of  killing  in  self-defense.  It  m.  why  did  lie 
not  cnnip  on  the  witness  stand  and  testify 
and  make  that  statomont?" — held  to  he  a 
ground  for  a  new  trial,  widch  would  l>e 
granted  on  motion  of  the  defendant. 
Wilson  V.  Territory,  9  Okla.  Kll. 
Pac.  112. 

Cl!«tN)  Wliere  remarks  by  iin  assistant 
I.'nited  States  attoniey  to  the  jury  In  a  rare 
case  apfwitls  to  their  fears  or  vanity,  antl 
tend  to  coerce  and  cajole  them,  it  Is  gool 
grounds  for  a  new  trial,  and  the  motion  for 
a  new  trial  should  lie  granteil. 

Vickers  v.  TTnlteil  States,  1  Okla.  Cr. 
452,  98  Pac.  467. 


(1911)  Comp.  Lows  1009.  S  6S;«.  provid- 
ing that  coumicnt  by  counsel  on  the  failure 
of  accused  to  testify  shall  be  ground  for 
new  trial,  is  mandatory ;  and  where  the 
prottecutlng  attorney,  in  bis  argument  on 
the  merits,  comments  on  accused's  failure 
to  testify,  a  new  trial  must  be  granted. 

Kelly  v.  State,  0  Okla.  Cr.  17.5,  117  Pac. 
887. 

(1912)  The  statute  Which  provides  that 
where  a  defendant  in  a  criminal  ca:<e  fails 
to  testify  In  his  own  behalf,  such  failure 
must  not  be  mentioned  on  the  trial ;  and,  if 
commented  ui)on  by  counsel.  It  shall  be 
ground  for  a  new  trial,  is  mandatorv,  and 
must  not  be  violated,  directly  or  indirectly, 
either  in  Its  letter  or  spirit. 

Nowlin  V.  State.  7  Okla.  Cr.  27.  121  Pac. 
791, 

(1912)  When  counsel  for  the  state  has 
been  guilty  ot  conduct  calculated  to  arouse 
the  prejudice  or  passion  of  the  Jury  and  pre- 
vent a  fair  trial,  or  has  been  guilty  of  mis- 
conduct in  attempting  to  get  incompetent 
evidence  before  the  Jury,  a  new  trial  will 
be  awarded. 

Watson  V.  Rtate.  7  Okla.  Cr.  590.  124 
Pac.  1101. 

(1012)  Under  Criminal  Procedure,  Sny- 
der's Stat..  8  6833.  providing  that  "the  per- 
son charged  shall,  at  his  own  request,  but 
not  otherwise,  be  a  competent  witness,  and 
bis  failure  to  make  such  request  shall  not 
create  any  presumption  against  him,  nor  be 
mentioned  on  the  trial,  if  commented  upor 
by  counsel  It  shall  be  ground  for  a  nev 
trial,"  It  was  held  that  such  provision  It 
mandatory,  and  leaves  no  discretion  In  the 
trial  coui't  to  refuse  to  grant  a  new  trial 
upon  the  application  of  llie  defendant,  where 
the  prosecuting  attorney  in  his  argument 
violates  the  terms  of  the  statute. 

Weinberger  v.  State.  S  Okla.  Or.  441,  12S 
Pac.  160. 

(1013)  Cross-examination  of  accused,  iiin- 
slstlng  of  insulting  Insinuations  and  intima- 
tions that  he  Is  guilty  of  other  crimes  than 
the  one  for  which  he  is  tielng  tried,  is 
ground  for  a  new  trlaL 

Hager  v.  State,  10  Okla.  Cr.  9.  133  Pac. 
2C3. 

(1013)  Where  the  rword  shows  that 
connsel  for  the  state  in  a  prosecntlcm  of  a 
|)erson  charged  with  crime  has  been  guilty 
of  conduct  calculatetl  to  arouse  prejudice  or 
passion  against  the  defendant  and  to  pre- 
vent the  accused  from  having  a  fair  and 
imiNirtlal  trial,  a  conviction  will  be  set 
aside,  and  a  new  trial  granted. 

Hager  v.  State,  10  Okla.  Cr,  0,  13.1  Pac. 
203. 

(1914)  Act  of  the  prosecuting  attorney  In 
examining  witness  on  matters  outside  the 
Issues  held  ground  for  new  trial. 

Baldwin  V.  State.  11  Okla.  Cr.  22S.  144 
Pac.  634. 
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{1916>  Rev.  Liiwa  1910,  8  5881,  prohibits 
any  comment  by  a  prosecuting  attorney  In  a 
criminal  case  on  the  failure  of  the  accused 
to  testify.  The  statute  Is  in  accordance 
with  the  constitutional  guaranty  against 
arif-Incrimlnatlon,  and  leaves  no  discretion 
in  the  trial  court  to  refuse  to  grant  a  new 
trial  upon  the  apidlcatlon  of  the  defendant 
wbera  the  prosecuting  attorn^  violates  the 
proMbltlon  vt  the  statute. 

Rader  v.  State,  12  Okla.  Gr.  854.  157 
Pac.  270. 

(IfllO)  Rev.  Laws  1910,  5  5881,  provld- 
ti^  that  accused's  failure  to  request  to  be- 
come witness  shall  create  no  presumption 
against  falm,  and  that  comment  thereon  hy 
counsel  shall  be  ground  for  new  trial,  Is 
mandatory  and  leaves  trial  court  no  discre- 
tion to  refuse  new  trial  where  prosecuting 
attorney's  argument  violated  the  statute. 
Dorsett  V.  State,  16  Okla.  Cr.  65,  180 
Pac  367. 

S533.  Rulings  on  evidence. 

(1900)  Where  illegal  evidence  was  ad- 
mitted and  subsequently  withdrawn,  and  the 
evidence  was  of  a  damaging  and  prejudlelnl 
character,  and  the  legal  and  competent  evi- 
dence was  of  a  weak  and  uncertain  char- 
acter. It  will  be  a  good  ground  for  presum- 
ing that  the  minds  of  the  Jury  were  iii- 
fiuenced  thereby  when  a  conviction  is  had, 
and  will  constitnte  sufficient  grounds  for  a 
new  triaL 

Dmry  t.  Territory,  9  Okla.  398,  60  Pac. 
KM. 

(1900)  Where  the  competent  evidence 
against  defendant  on  trial  for  murder  as  a 
principal,  he  having  been  an  accessory  bo- 
fore  the  fact.  Is  weak  and  uncertain,  and 
eridoice  has  been  erroneously  admitted 
against  defendant  tending  to  show  that  he 
was  a  dangerous,  desperate  man,  ready  to 
commit  any  crime,  and  also  of  threats  made 
by  defendant  against  other  parties,  together 
with  incompetent  evidence  of  an  alleged  con- 
fession by  accused,  a  new  trial  should  be 
granted  accused,  though  an  attempt  was 
made  to  cure  the  error  In  the  admission  of 
such  evidence  by  withdrawing  it  from  the 
Jnry. 

Dmry  v.  Territory.  9  Okla.  398,  60  Pac. 
lOL 

(1900)  Where  the  trial  court  has  per- 
mitted lll^al  and  incompetent  evidence  1o 
?o  to  the  Jury,  and  subsequently  withdraws 
i>wh  evidence,  and  directs  the  Jury  to  dis- 
reard  it,  and  give  such  evidence  no  con- 
sideration, the  correct  rule  for  determining 
whether  the  admission  of  the  evidence  Is  Ti}- 
^eralble  error  is.  If  the  Illegal  evidence  wns 
of  such  a  character  as  would  ordinarily 
(Teate  such  prejudice  against  the  defendant 
as  was  reasonably  calculated  to  make  a 
toed  impreflsion  on  the  minds  of  the  Jury 
and  Influence  their  verdict,  and  the  court. 
ftom  an  examination  of  the  whole  case,  is 
ooable  to  say  tbat  socb  evidence  did  not 
tIEKt  Oie  verdict,  or  that  the  verdict  wottid 


not  probably  have  been  dlfferoit  in  any 
event,  then  the  verdict  should  be  set  aside, 
and  new  trial  ordered. 

Drury  v.  Territory,  9  Okla.  898,  60  Pac 
101, 

(1904)  An  objection  to  the  testimony  of 
A  on  the  ground  that  he  was  the  same  per-' 
son  as  B,  Jointly  Indicted  with  ■  defendant, 
when  not  made  in  any  way  on  the  trial, 
can  not  be  first  raised  on  the  motion  for  a 
new  trial. 

Blse  V.  Tulted  States,  5  Ind.  Ter.  602,  82 
S.  W.  921. 

S  534.  Listmetions  and  faifaire  or  refnsal  to 

InitTQCt. 

( 1913)  Where,  by  overs^ht  or  otherwise, 
a  trial  court  glvra  an  instruction  which  re- 
quires the  Jury  to  find  that  the  accused  Is 
innocent  beyond  a  reasonable  doubt,  and  a 
conviction  results,  he  should  set  aside  such 
a  conviction  and  grant  a  new  trial  accord- 
ing to  law;  since  there  Is  no  rule  of  law 
that  requires  a  Jury  to  find  an  accused  In- 
nocent beyond  a  reasonable  doubt;  but,  on 
the  contrary,  the  universal  rule  Is  that  his 
guilt  must  be  found  t)ey6nd  a  reasonable 
doubt;  and  an  acquittal  should  follow,  un- 
less the  facts  satisfy  the  Jury,  beyond  a 
reasonable  doubt,  of  tbe  guilt  of  the  accused 
on  trial  for  the  offense  charged. 

McGlU  V.  State,  8  Okla.  Cr.  500,  129 
Pac.  75. 

(1019)  The  Judgment  and  sentwice  must 
conform  to  the  verdict.  Where  the  law  pro- 
vides both  flue  and  imprisonment  as  punish- 
ment for  an  offense,  the  trial  court  on  a 
general  verdict  of  guilty,  must  sentence  the 
defendant  to  both  fine  and  Imprisonment. 
Where,  in  such  a  case,  only  a  sentence  of 
Imprisonment  is  Imposed,  the  Judgment  will 
be  reversed,  with  Instructions  to  the  trial 
court  to  resentence  the  defendant  on  the 
verdict  returned  in  accordance  with  the  law. 
Dunbar  v.  State.  15  Okla.  Gr.  513,  178 
Pac.  699. 

§  535.   DisqaalificBtion  of  jurors. 

(1904)  On  evidence  of  statements,  made 
by  a  Juror  before  the  trial,  that  there  seemed 
to  be  a  strong  case  against  the  defendant, 
and  that,  if  one-half  of  what  a  witness 
against  blm  said  was  true,  he  ought  to  be' 
hung,  and  that  Insanity,  which  was  the  de- 
fense, was  an  old  dodge,  which  statements 
were  not  known  until  after  the  verdict  and 
when  the  Juror  stated  under  oath  that  he 
was  not  biased  or  prejudiced,  a  new  trial 
should  have  been  granted. 

Ellis  V.  Territory,  13  Okla.  638.  76  Pac 
169. 

(1910)  Where  the  accused  testifies  in  his 
own  behfllf  and  admits  bis  guilt  under  oath, 
a  new  trial  should  not  be  granted  on  account 
of  the  prejudice  of  a  trial  Juror. 

Stewart  v.  State,  4  Okla.  Cr.  564.  109 
Pac  243. 

(1911)  Persons  charged  with  vlolationB 
of  the  criminal  law  are  entitled  to  a  trial 
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before  a  fair  ami  imtiartial  Jury,  and  If  a 
Jnror  has  prejudged  tlie  guilt  of  the  de- 
fendant before  hearing  the  sworn  testimony, 
It  can  not  be  said  that  the  defendant  has 
had  a  trial  before  a  fiiir  and  impartial  Jury. 
Mask  V.  State,  5  Okla.  Cr.  1X3  Pac. 
996. 

(1911)  Where  a  Jurur  qualiOes  on  his 
voir  dire  and  states  that  he  has  no  bias  or 
prejudice  against  the  defendant,  and  has  no 
opinion  as  to  his  guilt  or  inuocenoe,  and 
after  the  trial  it  is  shown  beyond  wtntra- 
dictiOD  that  the  Juror  had  discussed  the  case 
during  the  pn^reas  of  the  trial,  expressing 
an  opinion  adverse  to  defeudaut  before  all 
the  testimony  had  been  Introduced,  and  had 
e^ressed  an  ophilon  prior  to  the  trial  as 
to  the  merits  of  the  case,  nil  of  which  was 
unknown  to  the  defendant  or  his  counsel 
until  after  the  rendition  of  the  verdict,  the 
defendant  Is  entitled  to  a  new  trial. 

Mask  V.  State,  5  Okla.  Cr.  191,  113  Pac. 
995. 

(1911)  As  a  general  rule,  a  verdict  will 
not  be  set  aside,  for  reasons  that  would  be 
aufflcient  to  disqualify  a  juror  on  a  challenge 
tor  cause,  which  existed  before  the  Juror  was 
sworn,  but  which  was  unknown  to  the  ac- 
cused until  after  the  verdict,  unless  it  ajt- 
pears  from  the  whole  ease  that  the  aceuseil 
suffered  injustice  from  the  fact  that  tha 
Juror  served  in  the  case. 

Stoase  v.  State,  6  Okla.  Cr.  415,  119 
Pac.  271. 

(1913)  When  affidavits  charging  jurors 
with  having  expresseil  opinions  its  to  tht- 
guilt  of  the  defendant  prior  to  their  being 
called  as  Jurors  are  relied  upon  to  annul 
the  verdict  and  obtain  a  new  trial,  it  must 
be  clearly  shown  that  neither  the  defcndam 
nor  counsel  for  the  defendant  knew  the 
facts  averred  in  such  affidavits  at  the  time 
the  Jury  was  impaneled. 

Horton  v.  State,  10  Okla.  Cr.  294,  135 
Pac.  m. 

(1913)  Where  n  defendant  accepted  ii 
Juror  without  availing  himself  of  the  right 
to  examine  such  Juror  on  voir  dire,  or  witli- 
out  availing  himself  of  the  right  to  challenge 
him  for  CHUW,  he  will  not.  after  conviction, 
be  allowed  to  make  the  objection  that  the 
Juror  had  formed  and  expressed  opinion  ad- 
verse to  defendant,  ns  a  ground  for  a  new 
trial. 

Horton  V.  State,  10  Okla.  Cr.  204,  130 
Pac.  177. 

(1918)  The  fact  that  a  member  of  the 
Jury  panel  sitting  In  the  trial  of  a  criminal 
cause  has  been  a  county  Jailer  or  deputy 
sheriff  and  has  had  charge  of  the  prisoner 
at  the  bar  is  not  sutflcient  ground  for  vacat- 
ing a  verdict  and  Judgment  of  conviction.  In 
the  absence  of  any  Indication  of  Injury  re- 
sulting to  the  accused,  and  In  the  absence 
of  any  showing  to  the  effect  that  challenge 
was  made  or  objection  offered  nt  the  time 
such  Juror  was  examined  on  voir  dire  or 


accepted  in  the  panel.  In  the  case  under 
consideration,  the  plaintifT  in  error  knew  all 
the  facts,  and  if  he  was  not  sufficiently  dis- 
satlsfled  with  the  juror  to  object  at  the  time 
of  the  trial,  the  Criminal  Court  of  Appeals 
would  not  feel  warranted  In  reversing  the 
judgment  when  no  injury  is  made  to  apiwar. 
David  V.  State,  14  Okla.  Cr.  535.  17!> 
Pac.  48. 

(1921)  Where  a  new  trial  i&  Hsked  for 
ui)on  the  grounds  that  a  Juror  who  ser^'ed 
uiJon  the  Jury  was  prejudiced  against  the 
defendant,  which  prejudice  was  unknown  to 
the  defendant  prior  to  rendition  of  the  ver- 
dict, to  entitle  the  defendant  to  a  new 
trial,  it  must  not  only  be  shown  that  the 
said  Juror  was  prejudiced,  but  It  must  also 
appear  that  the  defendant  suffered  an  inf 
Justice  by  reasou  of  the  said  Juror  tmvlns 
served  upon  the  said  Jury. 

Smith  V.  State,  —  Okla.  Cr.  — ,  197  Pac. 
514. 

(HUM)  Where  :i  defendant  accepts  a 
Juror  without  aviiiling  himself  of  the  right 
to  challenge  him  for  cause,  he  will  not,  after 
conviction,  be  allowed  to  make  the  objection 
that  the  juror  had  formed  and  expressed  an 
opinion  adverse  to  hlni,  as  a  ground  for  a 
new  trial. 

Roddie  v.  State,  —  Okla.  Cr.  — .  198 
Pac.  342. 

S  536,   Misconduct  of  or  affecting  jurors. 
S  537.   In  general. 

See  §497. 

(1921)  Smith  V.  Stiite,  ---  Okla.  Cr.  — . 
197  Pac.  514. 
(1913)  That  the  Jury  were  |)orinitte4l. 
while  deliberating,  to  inspect  drfendnnt's 
shotgun  and  shells  and  shot  all  of  which 
had  beeu  introduced  in  evidence,  did  not 
constitute  a  receiving  of  evidence  out  of 
court,  or  misconduct,  within  Oomp.  Iaws 
1909,  S6896,  subds.  2.  3,  which  e\iecity 
grounds  for  new  trial. 

Hopkins  V.  State,  9  Okla.  Cr.  104.  130 
Pac.  1101. 

i  538.   Conndering  matiars  not  in  en* 

dence. 

See  S  4US. 

Waide  v.  Stale,  13  Okla.  Cr.  165.  162 
Pac.  1139. 

(1917)  Where  evldcjice  Introduced  nt  thr 
trial  consists  in  luirt  of  the  testlnHm.v  of  wit- 
nesses given  nt  the  prcllnilnnty  examination 
and  reduced  to  writing,  and  such  evidence 
is  attached  to  other  written  evidence  of  wit- 
nesses, examluntion  at  the  preliminary  ex- 
amination and  not  produced  at  the  trial,  and 
after  retiring  to  deliberate  upon  Its  verdict 
the  Jury  makes  a  demand  for  that  portion 
of  such  evidence  Introduced  at  the  trial,  the 
court  should  see  that  such  evidence  Is  de- 
tached from  that  not  introduced  before  per- 
mitting the  Jury  to  have  it.  Where  this  Is 
not  done,  and  the  jury  is  r>ermitted  to  have 
access  to  that  evidence  given  at  the  prelim- 
inary examination,  not  introduced  at  the 
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trial,  nnd  sucb  cTldence  la  damagiiiK  to  the 
defendant,  the  subBtantial  rlgbtn  of  the  de- 
foidaDt  hare  not  heeu  properly  safegtiarded. 
It  Is  a  ground  for  new  trial  for  the  Jury  to 
receive  evidewe  out  of  court  other  than  that 
resoHing  from  a  view  of  the  preralses.  (Rev. 
Laws  1910,  9  5037.) 

Thomas  v.  State,  13  Okla.  Cr.  414,  164 
Pac.  900. 

{ S39.   Separation. 

(18!>4)  Where  the  question  Is  rniseil  that 
one  of  the  jurjmen  separated  from  the 
othere  for  a  short  distance  during  the  trial, 
ibe  court  will  be  sustained  in  overruling  a 
motiou  for  new  trial  on  that  account,  when 
ttte  evidence  bi  regard  to  the  separation  of 
Ibe  jnryDian  Is  conflicting. 

OatlHT  V.  Terrttory,  2  Okla.  523.  37  Pnc. 
S09. 

{IWd}  A  motion  for  a  new  triiil  on  the 
ground  of  separation  of  the  jury  before  final 
submission  of  the  cause  is  properly  denied, 
where  no  request  was  made  that  the  Jur>- 
be  kept  in  charge  of  proper  officers,  and 
where  no  objection,  was  made  to  permittinp 
the  jury  to  separate,  and  where  no  proof  of 
prejudice  to  tlie  prisoner,  by  reiison  thereof, 
is  offered  in  support  of  the  motion. 

Armstrong  v.  State,  2  Okla.  Cv.  5(i7,  1(B 
Pnc.  656. 

(1913)  Wlioro  tile  biitliff  in  ciiarse  of  a 
Jury  after  the  case  lias  been  flually  sul> 
mitted,  permits  a  Juror  to  leave  the  jury 
room  and  go  out  uiwn  the  streets,  and  such 
Jotoi'b  couduct  during  his  absence  is  unex- 
Idained,  the  trial  court  should  sustain  the 
motion  for  a  new  trial. 

Goins  T.  State,  9  Okla.  Cr.  35,  130  Pac. 
513. 

(1913)  Comp.  Unvs  li«ii>,  3  0S51.  provid- 
ing that  "the  jurors  sworn  to  try  an  Indlct- 
nient  may  at  any  time  before  the  submis- 
Hion  of  the  cause  to  the  Jury,  In  the  discre- 
tion of  the  court,  be  permitted  to  separate, 
or  to  be  kept  in  tlie  chari?e  of  |)roi)er  ofticers,'' 
leaves  the  question  of  keeping  the  jury  to- 
Setlier  during  tlie  trial  of  a  capital  case 
within  the  discretion  of  the  trial  court:  and 
the  fact  thiit  a  juror  in  a  capital  case  be- 
*^nie  ftepHrated  from  his  fellow  Jurors  nt  a 
fecess  during  the  trial,  and  left  in  the  cus- 
tody of  the  officer  who  had  the  jury  lu 
obarge.  Is  not  sufficient  ground  to  grant  a 
new  trial,  where  it  does  not  apjtenr  that  he 
bad  any  pommnnicntlon  with  any  one  con- 
<»rniflg  the  cause,  either  directly,  by  con- 
venntton,  or  indirectly,  by  overhearing  the 
observations  of  others,  or  that  he  did  any 
act  Inconsistent  with  bis  duty  as  a  juror 
(loring  such  separations. 

Weatberholt  r.  State,  9  Okla.  Cr.  161, 131 
Pac.  186. 

i  540.   Commiuiieatiom  by  or  with  jorors. 

See  }  4OT 

<1921)  Smith  V.  State,  —  OWa.  Or.  — , 
197  Pac.  S14L 


(1912)  Where  the  haililT  calls  a  Jaror 
from  the  Jury  room  after  the  case  haa  been 
finally  submitted  to  the  Jury  and  the  Juror 
leaves  the  bailiff  and  goes  Into  another  room 
and  converses  with  the  sheriff,  and  his  con- 
duct and  conversation  during  that  time  is 
unexplained.  It  Is  an  abuse  of  discretion  for 
the  trial  court  to  overnile  the  motion  for  a 
new  trial. 

Selstrom  v.  i^tate,  7  Okla.  Cr.  345,  123 
Pac.  657. 

8  541.  -: —  Necessity  of  objeciimi  at  triaL 

A  new  trial  will  not  be  granted  because 
the  Jury  was  not  i»roi)erly  sworn  on  a  prose- 
cution for  disturbing  the  iieace,  where  de- 
fendant knew  of  the  fact  licfore  verdict,  but 
made  no  objection. 

(1904)  Stancliff  v.  United  States.  82  S. 
W.  8S2,  5  ind.  Xer.  4m.  reverseil 
(1905)  139  Fed.  806. 

i  S42.   E£Fect  as  to  result. 

(IDOS)  Where  a  motion  for  new  trial  In 
II  criminal  case  charges  misconduct  of  the 
jury  in  iiennltting  the  bailiff  to  be  presmt 
•luring  its  deliberation,  and  it  is  clearly 
shown  that,  while  he  was  in  the  Jury  room 
two  or  three  times,  be  took  no  part  In  such 
lieliberntions  and  used  no  language  or  per- 
formed any  act  intended  to  Influence  the 
.jury,  or  which  might  influence  them,  and  it 
is  siiown  t)y  the  Jurors  that  his  presence 
did  not  influence  them,  the  wrongful  pres- 
ence was  immaterial  error, 

finives  V.  Territory.  16  Okla.  538, 
Pac.  521. 

3  543.   Irregularities  or  defects  in  verdict  as 
ground  for  new  triaL 

(1915)  The  mere  fact  that,  in  response 
to  an  inquiry  of  the  court  as  to  bow  the 
jury  stood  numerically,  the  foreman  an- 
swered :  "Eight  for  conviction  and  four — " 
is  no  ground  for  a  new  trial,  where  it  does 
not  aiti)ear  that  the  defendant  was  iveju- 
'liced  by  such  misconduct. 

Poling  V.  State,  12  Okla.  Cr.  27,  151  Pac 
805. 

8  544.  Verdict  contrary  to  evidence. 

(1915)  It  is  well  settled  that  the  Crim- 
inal Court  of  Aiif)eal8  will  not  disturb  tbe 
verdict  on  account  of  the  evidence  when 
there  is  evidence  to  supimrt  it.  and  the  con- 
verse of  the  rule  is  equally  well  settled  Uiat 
it  Is  not  onl^  tbe  province,  but  the  duty, 
of  tbe  court  to  set  aside  such  verdict  when 
It  is  contrary  to  the  evidence,  or  when  there 
is  no  evidence  to  suj^iort  It. 

Graham  v.  State,  12  Okla.  Cr.  84.  152 
Pac.  136. 

(1916)  Where  the  proof  introduced  at 
the  trial  fails  to  establish  tbe  commission 
of  the  offense  charged,  the  verdict  of  guilty 
and  Judgment  rendered  thereon,  as  a  mat- 
ter of  law.  are  contrary  to  tbe  evidence. 

Blake  v.  State,  12  Okla.  Cr.  549,  160 
Pac.  30. 

(1919)  When  the  evidence  Is  Insufllcient 
to  support  the  verdict  rendered,  it  Is  the 
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dnt7  of  tbe  trial  court  to  aostaln  a  motion 
for  a  new  trial. 

Adair  t.  State,  15  Okla.  Gr.  619,  180 
Pa&  25S. 

(1919)  A  conviction  based  mainly  upon 
tbe  unsupported  testimony  of  a  confessed 
repeatedly  convicted  violator  of  law,  wlio  is 
contradicted  by  competent  witnesses  for  the 
accused,  and  Buccessfnlly  Impeached  for 
tmthfnlneae,  will  not  be  allowed  to  stand, 
and  it  la  reversible  error  under  such  record 
to  ovumle  a  motion  for  a  new  trial. 

Sandford  v.  State;  Ut  Okla.  Cr.  107.  180 
Pac  712. 

i  545.  Sofpriae,  •cddent,  iiuidrertenoe,  or  mil- 
take. 

(1910)  Under  the  provisions  of  the  law 
In  force  at  the  date  of -this  trial,  the  judge 
who  presided  at  the  trial  was  the  only  per- 
son authorized  to  settle  and  sifcn  a  case- 
mad^  and,  such  Judse  having  died  after  the 
completion  of  the  trial  and  before  tbe  case- 
made  had  been  settled  and  signed,  the  de- 
fendant, without  fault  on  bis  part,  was  there- 
by deprived  of  his  constitutional  right  to 
present  a  complete  appeal  to  this  court,  and 
ia  thereby  entitled  to  a  new  trial. 

Tegler  v.  State,  3  Okla.  Cr.  006,  107 
Pac.  949. 

(1910)  When  tbe  record  or  portions  of 
the  record  material  to  appeal  are  misplaced 
through  no  fault  of  the  appellant,  tbe  trial 
court  should  grant  a  new  trial,  upon  proper 
showing,  in  tbe  same  manner  as  the  law 
provides  for  new  trials  on  the  ground  of 
newly  diecovered  evidoice. 

Elliott  V.  SUte,  4  Okla.  Cr.  224.  113 
Pac.  218. 

(1911)  Where  counsel  for  a  defendant 
have  exercised  all  possible  diligence  to  obtain 
a  case-made  within  the  time  prescribed  by 
Snyder's  Comp.  Laws  1909,  |  6948,  and  have 
been  unable  to  do  so  through  no  fauU  of 
theirs,  the  trial  court  should  set  aside  a 
coDvlctiou  and  grant  the  defendant  a  new 
trial. 

Farmer  v.  State,  5  Okla.  Cr.  151,  114 
Pac  763. 

S  546.  Newly  discovered  evldoice. 

{547.   In  generaL 

See  S704. 

Noel  V.  State,  14  Okla.  Cr.  548.  174  Pac. 
293. 

(1898)  In  order  to  Justify  the  court  In 
granting  a  new  trial  upon  newly  discovered 
evidence,  it  must  appear  tbat  tbe  evidence 
is  not  cumulative,  and  that,  If  It  bad  been 
introduced,  it  would,  with  reasonable  proba- 
bility, have  compelled  a  dltferent  conclusion. 
Douthitt  V.  Territory,  7  Okla.  55,  54  Pac. 
S12. 

(190S)  Where  one  relies  upon  newly  dis- 
covered evldmce  to  obtain  a  new  triiU,  he 
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must  affirmatively  show  that  it  is  of  a  char- 
acter to  entitle  him  to  a  new  hearing. 

Smiley  v.  Territory,  16  Okla.  314,  81 
Pac.  433. 

(1009)  A  trial  court's  dlscreUon  was  not 
abused  in  denying  a  new  trial  because  of 
newly  discovered  evidence,  if  such  evidence 
is  unimportant,  Immaterial,  or  cumulative, 
and  Its  admission  would  not  have  produced, 
or  tended  to  produce  a  verdict  different  from 
that  rendered. 

Byers  v.  Territory,  1  Okla.  Cr.  677,  100 
Pac.  261,  103  Pac  532. 

(1911)  Where  a  defendant  of  previous 
good  character  has  been  convicted  on  tbe 
uncorroborated  testimony  of  the  prosecuting 
witness,  who  admits  tbat  bis  ill  will  and 
animosity  toward  the  defendant  prompted 
tbe  prosecution,  and  considering  the  contra- 
dictory and  Improbable  character  of  the  tes- 
timony  of  such  witness,  and  where  one  of 
tbe  grounds  for  a  new  trial  was  that  de- 
fendant could  ivove  by  several  witnesses, 
whose  affidavits  were  attached  and  made  a 
imrt  of  the  motion,  certain  material  facts 
which  would  probably  alter  the  verdict;  and 
where  it  ai^eared  by  defoidant'a  aflMavit 
that  tbe  materiality  of  the  testimony  was 
first  disclosed  by  the  testimony  of  the  piose- 
<-utlng  witness,  It  was  held  that  a  new  trial 
should  be  granted. 

Lynn  r.  State,  5  Okla.  Cr.  115,  113  Pac 
089. 

A  motion  for  a  new  trial  upon  tbe  ground 
of  newly  discovered  evidence,  made  before 
Judgment,  or  after  tbe  term  at  which  tbe 
Judgment  was  rendered  and  sentence  pro- 
nounced, is  addressed  to  the  discretion  of 
the  trial  court;  and  Its  ruling  thereon  wIU 
not  be  disturbed,  except  for  an  abuse  of  dis- 
cretion; the  presumption  being  that  tbe  dis- 
cretion was  properly  exercised. 

(1911)  Drew  v.  State,  «  Okla.  Cr.  348, 
118  Puc  677;  (1913)  DIffey  v.  State, 
10  Okla.  Cr.  190.  135  Pac.  942;  (1916) 
Moseley  v.  state,  12  Okla.  Cr.  402. 157 
Pac  70a 

(1916)  An  application  for  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence Is  addressed  to  the  sound  discretion 
of  the  court,  and  when  a  motion  of  this  kind 
is  made,  upon  a  showing  tbat  strong  evi- 
dence of  this  character  has  been  discovered, 
tbe  court  should  grant  a  new  trial.  The  law 
contemplates  tbat  this  discretion  should  be 
exercised  In  tbe  Interests  of  fairness  and 
Justice.  A  failure  to  proiierly  exercise  the 
same  will  warrant  the  Criminal  Court  of 
Appeals  In  reversing  the  Judgment  and 
ordering  a  new  trial. 

Cantrell  v.  State.  12  Okla.  Cr.  634,  150 
Pac  1092. 

(1017)  It  Is  not  error  for  the  court  to 
overrule  a  motl<m  for  a  new  trial  baaed  on 
newly  discovered  evldoice,  where  It  appoirs 
that  by  the  exercise  of  due  dillgoice  the 
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allesed  evidence  could  hare  bem  eltcited 
apon  the  trial. 

Penn  v.  State,  IS  Okla.  Cr.  367,  104  Pac 
902. 

(1918)  An  application  for  a  uew  trial  on 
ttie  ground  of  newly  discovered  evidence 
tiKndd  be  d«iled  where  it  appeared  that  the 
testhnony  sought  would  criminate  the  absent 
wltnesB  blmself,  since  he  conld  not  be  com- 
Iidled  to  testify. 

Uippy  V.  State,  14  Okla.  Cr.  386,  171 
Pac.  347. 

(1919)  Motion  for  new  trial  for  newly 
discovered  evidence  predicated  on  affidavit  of 
state's  witness  that  be  committed  offense 
for  which  defendant  was  convicted  and  af- 
ddarlts  as  to  defendant's  good  character, 
did  not  entitle  him  as  of  ri&:ht,  to  a  new 
trial ;  bat  snch  motion,  in  trial  court's  dis- 
cretion, should  be  overruled  unless  it  is  be- 
lieved that  representation  was  true  and 
woQld  probably  result  In  acquittal  on  an- 
other trial. 

Ryal  V.  State.  16  Okla.  Cr.  206,  182  Pac. 
253. 

(1919)  Motions  for  a  new  trial  on  the 
KTomid  of  newly  discovered  evidence  are  ad- 
dressed to  the  discretion  of  the  trial  court, 
and,  unless  the  newly  discovered  evidence  Is 
material  to  the  issues  and  It  Is  cleurly  prob- 
able that  upon  a  subsequent  trial  a  different 
result  would  occur  because  of  such  evidence 
a  new  trial  will  not  be  granted. 

Rhoades  v.  State,  16  Okla.  Cr.  446,  184 
Pac.  913. 

(1920)  Where,  in  a  motion  for  n  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, there  Is  no  proper  showing  that  such 
evidence  was  in  fact  newly  discovered,  and 
the  motion  does  not  set  out  any  facts  or  cir- 
nunstancea  showing  diligence  to  discover 
«och  evidence,  and  it  is  apparent,  also,  that 
tile  alleged  newly  discovered  evidence,  when 
considered  in  connection  with  the  evidence 
tatroduced  upon  the  trial.  Is  largely  cumu- 
lative, and  Is  not  such  as  would  likely 
change  Xhe  result,  should  a  new  trial  bV 
uraoted.  no  manifest  abuse  of  discretion  Ik 
"hown  by  the  trial  court  In  overruling  the 
motion. 

StUwell  T.  State,  —  Oklo.  Cr.  — ,  192 
Pac.  2S3. 

(1920)    The  granting  of  n  new  trial  on  the 
eround  of  newly  discovered  evidence  rests 
largely  in  the  discretion  of  the  trial  court. 
StUwell  T.  State,  —  Okla.  Cr.  — , 
-Pac.  2BB, 

1544.   DOigenee. 

(1897)  Where  a  defendant  had,  long 
prior  to  the  trial  of  his  cause,  full  knowl- 
edge <>f  what  an  absent  witness  would  testify 
to  if  present,  and  such  witness  could  not  be 
found  before  trial,  defendant  is  not  entitle*) 
to  a  new  trial  on  the  ground  of  newly  dis 
covered  evidence. 

Watklns  t.  United  States,  5  Okla.  729,  60 
Pac.  88. 


A  motion  for  a  new  trial  for 
newly  discovered  evidence,  which  evidence 
was  the  testimony  of  a  witness  who  testified 
for  the  territory,  and  whose  testimony  might 
have  been  discovered  by  ordinary  diligence, 
is  properly  overruled. 

Davis  v.  Territory,  15  Okla.  4^,  82  Pac. 
BOT. 

(1906)    Where   no    sufficient    reason  Is 
shown  why  newly  discovered  evidence  could 
not  hare  been  obtained  at  the  trial,  it  is  not 
error  to  overrule  a  motion  for  a  new  trial. 
Hurst  V.  Territory,  16  Okla.  600,  86  Pac. 
280. 

(1910)  Where  an  Information  has  been 
pending  against  a  defendant  and  he  has  been 
under  bond  therefor  for  several  months,  and 
he  does  not  take  steps  to  find  out  what  the 
accusation  against  him  Is,  or  prepare  to 
make  his  defense,  a  new  trial  will  not  be 
granted  to  him  upon  the  ground  of  newly 
discovei'ed  evidence  wbicb  he  might  have 
obtained  by  the  exercise  of  reasonable  dili- 
gence before  the  trial. 

Cook  V.  State,  4  Okla.  Cr.  619,  111  Pac. 
660. 

(1918)  An  application  for  a  new  trial  on 
fho  eround  of  newly  discovered  evidence  wQl 
be  d^led  where  the  record  shows  that  de- 
fendants knew  of  the  absent  witness  long 
before  trial,  and  did  not  exercise  due  dili- 
gence to  obtain  his  presence  at  the  trial  or 
to  take  his  deiwsitlon. 

Lum>y  T.  State,  14  Okla.  Cr.  386,  171 
Pac.  347. 

(1^)  A  new  trial  because  of  new  evi- 
dence discovered  uiateriul  to  the  defendant 
should  not  be  granted,  unless  the  evidence 
Is  such  which  could  not,  with  reasonable 
diligence,  have  been  discovered  before  the 
trial. 

Stilwell  V.  State,  —  Okla.  Cr.  — ,  192 
Pac.  253. 

§549.   Materiality. 

(1920)    Newly  disct^vered  evidence  mnst 
he  material  to  the  issues  presented. 
Hill  V.  State,  18S  Pac.  em. 

8  550.   Cumulative  evidence. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  wbicb  Is  merely  cumu- 
lative. 

(1901)  Harvey  v.  Territory,  II  Okla. 
156,  65  Pac.  837;  (1005)  Smiley  v. 
Territory,  15  Okla.  314,  81  Pac.  433; 
(1906)  Hurst  V.  Territory,  16  Okla. 
600,  86  Pac.  2S<i;  (1907)  Martin  v. 
Territory.  18  Okla.  370;  90  Pac.  13; 
(1914)  Preston  v.  State,  10  Okla.  Cr. 
514,  139  Pac.  528. 

(1913)  A  supplemental  motion  for  a  new 
trial  In  a  criminal  case  based  on  an  allega- 
tion of  newly  discovered  evidence  Is  properly 
denied,  when  the  showing  made  clearly  in- 
dicates that  the  testimony  is  not  newly  dis- 
covered evidence,  but  cumulative  evidence, 


Digitized  by 


Google 


IS61 


CRIMINAL  LAW,  XIII. 


[2  Okla.  Dig.]  200 


which  would  teud  oiUy  to  corroborate  other 
testimony  Riven  on  the  trial. 

Calvert  v.  State,  10  OMa.  Cr.  185,  130 
Pac.  737. 

{551.   Impeadnnent  irf  witness. 

See  S  650* 

Prestnn  v.  State,  10  Okki.  Cr.  514,  131) 
Pac.  528. 

(1905)  Newly  dlscovertHl  evidence,  merely 
tending  to  impeach  a  witness,  is  not  ground 
for  new  trlaL 

Glenny  t.  Territory,  15  Okla.  231.  79 
Pac.  754. 

Xcw  trials  will  not  Im;  granted  for  newly 
discovered  evidence  which  Is  of  an  Impeach 
ing  character  or  affects  the  credibility  of 
other  witnesses. 

(1905)  Smiley  v.  Territory,  15  Okla.  314. 
81  Pac.  433;  (1907)  Martin  v.  Terri- 
tory, 18  Okla.  370,  90  Pac.  13;  (1909) 
Caple  V.  Stete.  3  Okla.  Cr,  621,  105 
Pac.  681;  (1918)  Dlffey  v.  State,  10 
Okla.  Cr.  190,  J35  Pac.  942. 

(1910)  Where  parties  are  indicted,  .the> 
mnst  recognize  the  fact  that  It  la  a  serioua 
matter,  and  be  diluent  in  prepiirlnfr  for 
trial,  and  it  is  too  late  after  conviction  to 
begin  to  investigate  the  character  of  the  wit- 
nesses for  the  state,  of  whom  they  liavt- 
notice  before  trial. 

Caple  v.  State,  3  Okla.  Cr.  G'2l,  105  Pac. 
681. 

(11>11)  Where,  subsequeut  to  a  convic- 
tion, a  witness  who  testified  fur  the  state 
iiix>n  the  trhil  of  the  case  makes  an  affidavit, 
stating  that  the  testimony  given  by  such 
witness  for  the  state  was  false,  and  where 
the  testimony  for  the  state,  excluding  siicli 
admittedly  false  testimony  ib  not  conclusive 
as  to  the  guilt  of  the  defendant,  a  new  trial 
sbonld  he  minted. 

Chappel  V.  State,  6  Okla.  Cr.  398,  lift 
Pac.  139. 

(1913)  A  verdict  should  not  be  set  aside 
because  of  alfldavit^  being  (ilcd  In  support 
of  motion  for  new  trial,  showing  that  the 
affiants  bad  beard  a  witness  for  the  state 
make  statements  directly  contrary  to  such 
witness'  testimony  In  the  trial. 

Bowlegs  T.  State,  9  Okla.  Cr.  6!),  130  Pac. 
824. 

§  5S2.   •  Sufficiency  and  probable  effect. 

See  3  547. 

Cantreil  v.  state,  12  Okla.  Cr.  534,  15!i 
Pac.  1092. 

(1S88)  A  motion  for  new  trial,  baaed 
upon  newly  discovered  evidence,  will  not  be 
sustained  where  the  evidence  introduced  on 
the  bearing  of  sucb  motion  showed  that  the 
newly  discovered  evidence  was  not  such  as 
would  probably  change  or  modify  the  judg- 
ment  and  sraitence  of  the  court,  j 

Asber  t.  Territory,  7  Okla.  ISS,  54  Pac. 
445. 


(1904)  An  apidication  for  a  new  trial  for 
newly  discovered  evidence,  based  on  the  af- 
fldavit  of  a  negro  stating  that  a  colored 
man,  unknown  to  affiant.,  came  into  his  res- 
taurant and  made  statements  concerning  the 
case,  and  that  affiant  made  no  inquiry  con- 
cerning the  name  of  such  colored  man,  and 
did  not  know  bis  whereabouts,  was  profwrly 
denied. 

Williams  V.  I'nited  States,  6  Ind.  Ter.  1. 
88  S.  W.  334. 

(1906)  Where  a  new  trial  Is  sought  for 
newly  discovered  evidence,  and  it  Is  appar- 
ent that  all  due  diligence  was  used  nnd  tbtit 
the  evidence  not  only  tends  to  discredit  the 
prosecuting  wltnei*8,  but  would  probably 
change  the  result  of  the  trial,  a  new  trial 
should  be  granted. 

McHugta  V.  Territory,  17  Okla.  1,  8C  Pac. 
4SS. 

(1907)  A  motion  for  a  new  trial  In  .i 
criminal  case  on  the  ground  of  newly  dis- 
covered evidence,  made  after  the  term  at 
which  the  defendant  was  convk'ted  and  sen- 
tenced, setting  forth  the  evidence  relied  on, 
is  insufficient,  unless  the  court  on  con^dera- 
tion  can  determine  that  the  result  of  the 
trial  would  i>robably  have  t>een  different  If 
such  evidence  had  been  heard. 

Flohr  V.  Territory.  19  Okla.  414.  91  Pac. 
712. 

(1907)  On  a  motion  for  new  trial,  affi- 
davits made  up  of  negative  statements  and 
conclusions  which  do  not  even  rise  to  the 
dignity  of  cumulative  evidence  are  not  en- 
titled to  consideration  as  newly  diseoveri-d 
evidence. 

Cihhs  V.  United  States.  7  Ind.  Ter.  1S2. 
104  S.  W.  583. 

(1913)  A  new  trial  should  not  be  granted 
on  the  ground  of  newly  discovered  evidence 
unless  tbere  is  a  reasonable  probability  that 
a  Jury  wonld  arrive  at  a  different  concln- 
.sion  when  all  of  the  evidence  introduced  at 
the  former  trial  is  considered  wHb  the  new 
evidence  discovered. 

Howey  v.  State,  9  Okla.  Cr.  453.  132 
Pac.  4m. 

(1014)  Refusal  of  new  trial  for  newly 
discovered  evidence  which  could  not  have 
changetl  the  result,  was  held  nut  an  abuse 
of  discretion. 

Seigler  v.  State.  11  Okla.  Or.  131,  14.'. 
Pac.  a08. 

(1919)  Where  a  cn-defendant  testified  at 
trial  that  be  hiid  no  knowledge  of.  or  coa- 
nection  with  the  commission  of  larceny 
charged,  no  evidential  weight  could  be  given 
to  his  alleged  newly  discovered  evidence 
that  he  alone  committed  the  crime  chaivxd. 
without  the  knowledge  or  assistance  of  de- 
fendnnt,  so  that  a  new  trial  on  that  ground 
was  properlv  denied. 

Wells  V.  State,  16  Okla.  Cr.  481,  184 
Pac.  465. 
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(1920)  Newlj-  aiseovered  evidence  must 
show  probability  of  different  result. 

Hill  V.  state,  —  OWa.  Or.  — ,  IRS  Pnc. 

(1930)  A  new  trial  on  tbe  ground  of 
aewly  dlacoTered  evidence  sbonld  not  be 
;;raDted,  unless  there  is  a  reasonable  proba- 
iiillty  tliat  (he  new  evidence  would  likely 
i-hniige  the  result,  should  a  new  trial  be 
sratited. 

StUwell  V.  State.  —  Okla.  Cr.  — ,  102 
Pnc.  253. 

1 553.  Application  for  new  triaL 

1 554.   Time  for  nuking. 

(lUH)  In  a  criminal  case,  the  trial. court 
bHs  DO  power  to  grant  n  new  trial  on  the 
icronnd  of  newly  discovered  evidence,  after 
the  next  succoedlns  term  at  which  the  case 
was  tried, 

Parker  v.  State.  10  Okla.  Cr.  541,  139 

Pnc.  70S. 

(1014)  Where  the  term  has  expired  after 
entry  of  finiil  judanient.  the  trial  court  c«u 
nut  eutertiiln  a  motion  for  new  trial,  unless 
umde  under  Rev.  Laws  1910,  S  5938. 

State  V.  Stanfield,  11  Okla.  Cr.  147.  143 
Pac.  51». 

S55S.   Statement  of  grounds. 

(ISOO)  If  the  court  hits  failed  to  adiiion- 
i»h  tlie  Jury  ui>on  adjounuuents  as  required 
by  law,  a  motion  for  a  new  trial  on  that 
ground  should  allege  such  failure. 

Brink  V.  Territory.  3  Okla.  5S><.  41  P.ic. 
814. 

(1911)  Where  a  defendant  filed  a  mo- 
tion for  new  trial  based  upon  alleged  newly 
dtarovered  evidence.  It  Is  not  sutMdent  for 
blDi  to  assert  tbat  he  had  used  due  diligence 
to  discover  this  evidence  prior  to  the  trial; 
but  he  should  state  the  facts  with  reference 
to  the  question  of  diligence,  so  that  the  court 
ran  determine  as  to  whether  cr  not  the  dill- 
ppnce  used  was  sufficient 

Johmmn  v.  State,  5  Okla.  Cr.  1.  112  Pac. 
700. 

(1911)  VoT  a  motion  for  new  trial  based 
n[>on  the  ground  of  alleged  newly  discovered 
evidence,  which  was  altogether  insnfHclent 
see  opinion. 

Johnfwn  v.  State,  5  Okln.  Cr.  1,  112  Pac. 
7fiO. 

(1913)  A  motion  for  a  new  trial  upon 
the  ffonnd  of  newly  discovered  evidence  is 
fatally  defective,  whore  it  does  not  state 
fully  the  circumstances  which  make  it  ap- 
pear that  such  evidence,  as  a  matter  of  fact, 
was  newly  discovered  and  could  not  have 
been  discovered  earlier  by  the  exercise  of 
proper  diligence. 

Ryan  T.  State.  8  Okla.  Cr.  623,  120  Pac. 
685. 

(1917)  It  Is  the  dnty  of  counsel  to  spe- 
cifically state  the  grounds  upon  which  be 
expects  to  base  error  in  the  motion  for  a 
new  trial.  In  order  tbat  the  trial  court  may 


have  an  opportunity  to  correct  any  flital 
mistake  tliat  may  have  been  made  during 
the  triaL 

Tudor  v.  State,  14  Okln.  Cr.  67,  167  Pac. 
341. 

{  5S6.   Affidavits  and  othw  iHoofs  in  gen* 

oral. 

(1894)  If  the  court  has  failed  to  admon- 
ish the  Jury  as  provided  by  Stat  1890.  9  5tJ60 
(Wilson's  lEev.  &  Ann.  Stat  1903,  8  5513), 
urH>n  each  adjournment,  a  motion  for  new 
trial  on  that  ground  should  allege  such  fail-- 
ure.  and  should  be  suiH^rted  by  competent 
evidence  shewing  that  fact. 

Redman  v.  Territory,  2  Okla.  360,  37 
Pac.  826. 

(1895)  A  new  trial  will  be  allowed  where 
the  Judge  has  failed  to  admonish  the  jury 
u[>ou  separating  at  adjournments;  but  the 
motion  for  uew  trial  must  allege  such  fail- 
ure and  he  supitorted  by  comi>etent  evidence 
Hliowiug  such  failure. 

Brink  v.  Territory.  .3  Okla.  588,  41  Pac. 
614. 

(1898)  The  fact  that  the  prosecuting  wit- 
ness, a  girl  under  fourteen  years  of  age, 
made  an  affidavit  in  which  she  stated  that 
the  testimony  given  by  her  on  the  trial  was 
false,  will  not  be  considered  ground  for  a 
new  trial,  wlf^n  the  execution  of  such  af- 
tldiivit  was  Induced  by  threats  and  over- 
IKTsuasiou;  esiieclally  when  she  testified  on 
the  hearing  of  such  motion  for  a  new  trial 
that  the  testimony  given  by  her  on  the  orig- 
inal trial  was  true,  and  that  the  affidavit 
was  false. 

Asher  v.  Territory.  7  Okla.  188,  54  Pac. 
445. 

(1902)  The  trial  court  should  hear  rea- 
sonable ainfument  on  a  motion  for  new  trial, 
and  especially  when  a  person  is  charged 
with  murder;  but  the  mere  refusal  to  do 
so  does  not  oonatltute  reversible  error. 

Ilodge  V.' Territory,  12  Okla.  108*  69  Pac. 
1077. 

(W04)  Where  defendant,  chained  with 
murder,  takes  a  change  of  venue,  and  the 
tninscrl|>t  cuntulns  a  full  copy  of  the  indict- 
ment exceiit  the  indorsement  showing  its 
filing,  and  defendant  'foes  to  trial  without 
objection,  and  Is  convicted,  though  the  orig- 
inal indictment  was  not  transmitted,  the  fact 
that  it  was  duly  returned  and  filed  may  be 
shown  on  the  liearing  for  a  new  trial. 

Sfartln  t.  Territory,  14  Okla.  50S,  78 
Pac.  88. 

(1909)  The  use  of  intoxicaUng  liquor  as 
a  beverage  by  a  juror  during  the  trial  and 
consideration  of  a  capital  case  will  vitiate 
the  verdict  of  guilty,  and  entitle  the  accused 
to  a  new  trial. 

BUton  V.  Territory,  1  Okla.  Cr.  566,  09 
Pac.  163. 

(1010)  In  determining  the  question  as  to 
whether  or  not  a-  given  Juror  was  disquali- 
fied to  serve  in  a  case  upon  tbe  ground  tbat 
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he  was  prejudiced  aealnst  the  defeodant,  the 
deciaiott  does  not  necessarily  depoid  apon 
the  mere  number  of  affidavits  on  one  side  or 
the  other. 

Smith  T.  suite,  4  Okla.  Cr.  328.  U4  Pac 
SOO. 

(1010)  Wber^  In  a  motion  for  a  new 
trial,  an  attempt  Is  made  to  show  that  one 
of  the  Jurors  who  sat  In  the  case  was  preju- 
diced against  the  defoidant,  and  afDdavits 
are  attached  to  the  motion  for  a  new  trial, 
.supporting  this  charge,  and  the  state  replies 
with  the  affidavit  of  the  juror  denying  such 
prejudice  and  controverting  the  statements 
made  In  the  affidavits  filed  against  him,  this 
presents  a  question  of  fact  to  be  determined 
by  the  trial  court,  and  in  the  absence  of  a 
showing  of  abuse  of  discretion  in  this  matter, 
the  judge's  determination  of  this  question 
of  fact  will  not  be  disturbed  by  this  court 
upon  appeal. 

Smith  T.  State,  4  Okla.  Cr.  S2S.  U4  Pac. 
350. 

(1817)  Where  affidavits  charging  jurors 
with  having  expressed  oplnlona  as  to  the 
guUt  of  the  defendant  prior  to  their  being 
called  as  Juron^  are  relied  upon  to  annul 
the  verdict  and  obtain  a  new  trial,  it  must 
be  clearly  slmwn  that  neither  the  defendant 
noi'  his  connsd  knew  the  faets  averred  In 
such  affidavits  at  the  time  the  jury  was  im- 
paneled. 

Owen  V.  State,  13  Okla.  Cr.  195,  163 

Pile.  64a 

§  557.   Statements,    affidavito    and  teiti> 

mony  of  jnrors. 

(1003)  Under  Mansf.  Dig.,  J  2298  (Ind. 
Ter.  Ann.  Stnt.  1S1)9,  51641),  providing  that 
a  juror  can  not  be  examined  to  establish  a 
ground  for  a  new  trial,  except  that  the  ver- 
dict was  made  by  lot,  the  affidavits  of  Jurors 
tending  to  imi>each  their  verdict  because  a 
witness  was  not  sworn  can  not  be  coniddered 
In  determining  a  motion  for  a  new  trlaL 
Langford  v.  Vnited  States,  4  Ind.  Ter. 
567.  76  S.  \V.  111. 

(1007)    A  Jiiror  in  a  criiuinul  cnse  will 
not  be  permitted  to  impeach  his  verdict  by 
affidavit,  deposition,  or  sworn  stittement. 
Barnes  v.  Territory,  19  Okla.  373,  91 
Pac.  848. 

Jurors  wiil  not  be  lierniitted  to  iniiieach 
or  contradict  their  verdict  by  nffidnvlts  or 
otherwise  after  tliey  have  been  discharged 
from  the  jury  ami  mingled  with  the  public. 
(1011)  Spencer  v.  State.  5  Okla.  Cr.  7. 
113   Pac.    224;    (1917)    Cniddock  v. 
State,  13  Okla.  Cr.  724,  167  Pac.  331. 

(1911)  Affidavits  In  support  of  a  motion 
for  a  new  trial  will  not  be  considered  on 
appeal  unless  such  affidavits  are.  properly 
Incorporated  In  the  record  and  duly  certified 
to  by  the  trial  judge. 

Spencer  v.  State,  5  Okla.  Cr.  7,  113  Pac. 
224. 


(1912)  A  verdict  may  be  Impeached  by 
tlie  affidavit,  or  testimony,  of  a  Juror,  tbat 
he  did  not  agree  to  the  flndli^,  or  that  a 
verdict  of  guilty  Was  found  to  save  the  state- 
from  paying  costs. 

Tanderborg  v.  State>  6  Okla.  Cr.  486^  120 
Pac.  SOL 

(1912)  Unless  required  by  statute,  a  ver- 
dict can  not  be  impeached  by  the  affidavits 
or  testimony  of  jurors,  showing  misconduct 
on  their  part  in  arriving  at  the  v^dlct. 

Keith  V.  State,  7  Okla.  Cr.  166.  123  Pac. 
172. 

(1912)  Misconduct  occurring  In  the  Jury 
room  while  the  juiy  was  considering  its 
verdict  can  not  be  shown  by  the  affidavits 
or  testimony  of  a  juror. 

Overton  v.  State,  7  Okla.  Or.  20S,  123 
Pac.  176. 

(1913)  The  affidavits  or  the  testimony  of 
Jurors  can  not  be  used  tor  the  pntpoee  of 
impeaching  their  verdict,  bat  may  be  con- 
sidered for  the  purpose  of  siutainlng  it 

Star  T.  State,  9  Okla.  Cr.  210.  131  Pac 
542. 

(1918)  Affidavits  or  oral  testimony  of 
jurors  are  inadmissible  to  impeach  their  ver- 
dict, and  affidavits  of  the  defendant,  or  any 
other  person,  of  alleged  misconduct  of  a 
jtunr,  upon  Information  derived  from  par- 
ticular jurors^  are  inadmlssihle  to  inq^di 
the  verdict 

Brantley  v.  State,  15  Okla.  Cr.  6,  175 
Pae.  6L 

S5S3.   Affidavits  as  to  newly  ditooveied 

evideiioe* 

See  (212. 

YoA&r  V.  State,  —  Okla.  — ^  m  Pac.  848. 

(1908)  An  affidavit  for  new  trial  because 
of  newly  discovered  evidence  mnst  set  out 
tlie  proposed  evidence  and  show  reasonable 
diligence,  and,  if  possible,  should  be  accom- 
panied by  the  affidavit  of  the  newly  dis- 
covered witness. 

Slater  v.  United  States,  1  Okla.  Cr.  275^ 
98  Pac  110. 

(1910)  A  new  trial  will  not  be  granted 
upon  the  ground  of  newly  discovered  evidence 
unless  it  affirmatively  appears  from  the  ap- 
plication and  from  the  affidavits  in  support 
thereof  tbiit  due  diligence  has  been  used  to 
discover  such  evidence  prior  to  the  trial  of 
the  case,  and  that  such  evidence  could  not 
have  beeu  discovered  at  a  time  prior  to  the 
trial  by  the  use  of  iiru[>er  diligence. 

Cook  V.  State,  4  Okln.  Cr.  619,  Ul  Pac. 
660. 

(1912)  For  a  motion  for  a  new  trial  upon 
the  ground  of  newly  dlscovned  evidence 
which  Is  fatally  defective  on  the  questioii  of 
dillgmice,  see  opinion. 

Harper  v.  State,  7  Okla.  Cr.  681,  134 
Pac.  1116. 
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(1011!)  In  II  uiutioii  for  a  new  trial  ujuu 
the  ground  of  newly  discovered  evidence,  the 
diligence  used  iii  procuring  testiniou}*  must 
be  stated  fully;  aud  it  is  not  enough  to 
merely  allege  that  the  defendant  haH  used 
due  diligence,  but  the  Tacts  fon»tltutiug  kucU 
tlilif;e)K*e  muat  be  8ti)ttHi  fully,  ho  as  to  enable 
tile  court  to  determine  whether  or  not  iirojier 
diligence  bns  been  exetvised. 

Hnriier  v.  State,  7  Okla.  Cr.  124 
rac.  nic. 

{19-2*))  Affidavit  of  diligence  in  procurhift 
testimony  must  fully  state  the  facts  consti- 
tiltlne  such  dlliccnce. 

ilill  V.  State.  —  Okla.  Cr.  — ,  IRS  Pac. 

tjor>. 

f  559.  Hearing  in  general. 

(1010)  Where  a  motion  for  a  new  trial 
in  a.  criminal  case  alleged  that  one  of  the 
trial  jArora  was  preJudiL-eil  ngalnst  the  de- 
fendant, and  prior  to  the  trial  had  stated  that 
the  defendant  tvas  guilty  aud  8h<nil<I  l«  con- 
victed, which  fact  was  unknown  to  tlie  de- 
fendant or  his  counsel  until  after  the  trial, 
and  which  allegation  is  supiwrted  by  the 
nffldavlt  of  the  ijerson  to  whom  the  Juror  is 
alleged  to  have  made  the  statement,  such 
all^ation  thus  snpiwrted  by  aUidavit  temlera 
an  Issue  which  the  prosec-ution  should  meet 
and  the  court  shouhl  trj-  out;  and.  if  no 
counter  showing  Is  made  by  the  state,  the 
allegation  will  ordinarily  be  taken  as  true. 
Stewart  v.  State.  4  Okla.  Cr.  5ft4.  IfW 
Pac.  243. 

I  560.   FresCDce  of  accused  at  bearing, 

(ISO!))  The  word  "triul."  as  used  in  Stat. 
1S1I3.  S'lUT  (Wilsons  Ucv.  &  Ann.  Stat. 
urn,  iMm,  providing  that,  if  the  indict- 
ment is  for  a  felony,  the  accused  must  be 
iwrsoually  present  at  the  trial,  does  not  In- 
clude a  hearing  ou  a  motion  for  a  new  trial 
or  in  arrest  of  Judgment. 

Ward  T.  Territory,  S  Okla.  12.  56  Pac. 
TO4. 

(1013)    The  accused  need  not  be  present 
at  tbe  hearing  on  a  motion  for  a  new  trial. 
Amold  V.  State,  —  Okla.  Cr.  — ,  132 
Pac.  1123. 

I  s(],   Detei iii iiMition. 

(180K)    Where  It  Is  shown  by  the  testi- 
mony that  a  conrictlon  of  the  charge  is  war- 
I    ranted,  and  the  evidence  to.supiiort  ronvlo- 
tlon  in  very  strong,  and  aflUlavlts  are  tiled 
attempting  to  show  an  alibi,  and  a  new  trial 
is  flsked  for  on  grounds  of  newly  {liscovered 
evidence,  held  not  error  to  refuse  tbe  new 
trial,  even  Ihoagh  an  alibi  could  l>e  proved. 
Douthltt  V.  Territory.  7  Okla.  JiTi.  54  I'ac. 
312. 

S  562.  Order  granting  or  refusing  new  triaL 

(IftOO)  If  an  indictment  contnius  several 
counts,  each  chaining  tbe  same  offense  with 
variations  in  the  statement,  the  [granting  at 
a  new  trial  opens  the  whole  case,  and  the 


a^x-used  may  be  tried  aud  convicted  on  any 
of  the  counts. 

Brown  v.  United  States,  2  Ind.  Ter.  5S2. 
52  S.  W.  56. 

(IPOS)  Where  a  motion  for  a  new  trial 
is  granted  for  irregularities  In  the  conven- 
tion, the  c<iurt  need  not  {luss  on  a  motion  in 
arrest. 

Johnson  v.  State.  1  Okla.  <'r.  3^1,  0" 
Pae.  1050. 

(lOCW)  A  court  may,  during  the  term,  set 
aHidc  an  order  '>verrullng  the  motion  for  a 
new  trial  or  In  arrest  for  Irregularttles  In 
the  trial,  but.  aft^r  term,  there  must  be  a 
substantial  cimipllancc  with  Wilson's  Rev.  & 
Ann.  Stat.  1003,  S 

Jobnson  v.  state,  1  Okla.  Cr.  321,  97 
Pnc.  IffiiO. 

S  563.   GronndH  for  arrert  of  judgmait. 
5  564.   In  general. 

( The  Judgment  should  be  arrested 
where  defendant  was  not  arraigned  before 
tlic  Jury  was  impaneled  and  sworn. 

Dansby  v.  I'nlted  States,  2  Ind.  Ter. 
456,  51  S.  W.  1083. 

(1902)  Where  one  of  three  persons  in- 
dicted for  riot  Is  tried  separately  and  found 
guilty,  aud  a  second  Is  tried  and  acquitted, 
tbe  court  can  not  arrest  the  Judgment  on 
tlie  finding  of  the  Jury  against  the  first. 
Simmons  v.  Territory,  11  Okla.  574,  69 
Pac.  787. 

(1905)  fnder  Maiisf.  Dig.,  §2302  (Ind. 
Ter.  Ann.  Stat.  mi9.  5  1<>45),  providing  that 
the  only  };round  upon  which  a  Judgment 
slmll  be  arrested  Is  that  the  facts  stated  do 
not  constitute  a  public  offense,  n  motion  in 
arrest  of  Judgment  on  tbe  gi-ound  that  at 
the  time  of  trial  and  verdict  there  was  peud* 
Ing  a  former  Indictment  chaining  tbe  same 
offense  was  properly  overruled. 

Clampltt  V.  United  States,  6  Ind.  Ter. 
92,  80  S.  W.  606. 

(1016)  An  objection  Qrst  made  In  a  mo- 
tion in  arrest  of  Judgment  in  a  felony  case 
ujjon  Ihe  firound  that  tbe  information  was 
not  verified,  is  too  late,  as  the  defect  la 
waived  by  pleading  and  going  to  trial  upon 
the  merits  without  objection. 

Robt)]ns  V.  State,  12  Okla.  Cr.  294,  15G 
Pac.  491. 

S  565.   Defects  in  indictment  of  Informa- 
tion. 

(1S07)  Where  an  Indictment  chained  the 
offense  of  robbing  the  mails  and  also  of  rob- 
bing one  W,  thus  being  objectionable  for 
duplicity,  it  could  have  been  demurred  to. 
and  likewise  a  niotlgn  in  arres^t  of  Judg- 
ment would  have  be^u  competent,  as  pro- 
vided by  Stat.  1803.  §  5271  (Wilson's  liev.  & 
Ann.  Stat.  1003,  9  5550),  and  may  be  founded 
on  any  defects  in  the  Indictment  mentioned 
as  grounds  of  demurrer  to  the  indictment, 
unless  such  objection  has  been  waived  by 
failure  to  demur,  and  tbe  motion  must  be 
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made  before  or  ut  tbe  time  the  defendant  is 
called  Cor  Judgment. 

Khea  v.  United  States,  6  Okta.  24f),  HO 

I'uc.  y02. 

(1907)  rndcr  Muiisf.  Dig..  8  23()2  (lud. 
Ter.  Ann.  SUit.  1809,  5  1«M5),  providing  tliut 
the  only  ground  on  which  a  Judgment  shall 
be  arrested  Is  that  the  facts  stated  in  tiie 
indictment  do  not  constitute  a  public  offense, 
etc.,  and  §:.M(Hi  (§144»),  pi-ovldlng  that  the 
indictment  Is  sufliclent  if  It  can  be  under- 
stood therefrom  that  the  act  or  oiulsslon 
chained  as  the  ofTeuse  is  stattMl  with  such  u 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  Judgment  on  eouviction  iietotdlng 
to  the  right  of  tbe  ciise,  an  iiidk-tiuetit  for 
seduction  alleging  that  ou  a  certain  date  tle- 
fendunt  did  unlawfully,  etc,  obtain  ciirnal 
knowledge  of  prosecutrix,  a  female  nut  bis 
wife,  by  virtue  of  a  ceitain  feigned  and  pre- 
tended marriage  l>etween  tbeni,  and  by  virtue 
of  a  false  and  feigned  express  i)rouiise  of 
marriage  tbon  and  tbere  made  by  bini,  etc., 
was  surtleient  us  against  a  morion  in  arrest 
of  judgment. 

Tedford  v.  I  niled  Sbites,  7  Ind.  Ter. 
2M,  104  S.  W.  GOS. 

(1909)  Where  the  facts  stated  in  an  In- 
formation are  Insufficient  to  constitute  a 
public  offense,  a  motion  In  arrest  of  judg- 
ment should  be  sustaioeil. 

State  V.  Harmon,  3  Okia.  Cr.  OS,  104 
Pae.  370. 

(1909)    A  motion  in  iirrest  uf  Judgment  is 
the  proper  means  of  raising  an  objection  that 
the  grand  Jury  was  not  le^lly  organized, 
rntted  States  v.  Uindon.  170  Fed.  970. 

(1013)  An  objection  that  an  infonuatlon 
Is  not  signed  by  the  county  attorney,  as  re- 
quired liy  Comp.  Laws  1909,  §6754,  can  be 
taken  advantage  of  only  by  demurrer,  and 
not  by  motion  in  arrest  of  Judgment. 

Brown  V.  State,  9  Okla.  Cr.  382.  132 
Pac.  359. 

(1914)  Where  an  luformation  fails  to 
state  a  public  offense,  and  the  question  1:^ 
raised  by  motion  in  arrest  of  Jmlgment.  tlit- 
Judgment  should  be  arrested. 

Feiee  v.  State,  11  Okia.  Cr.  40.  142  Pac. 
1044. 

(l!)ir»)  Accused  may  insist  after  verdict, 
by  motion  in  arrest,  tbat  tbe  accusation 
shall  a]>prlse  him  of  the  crime  charged  with 
sucb  reasonalile  certainty  tbat  he  cazi  niiike 
ills  defense. 

Clark  V.   State  11   Okla.  Cr.  404,  14S 

riic.  07C. 

(1917)  The  Infonuatlon  chargeil  that  de- 
fendant "then  and  there  wilfully,  unlaw- 
fully, knowingly,  feimiiously.  and  without 
Justifiable  and  excusable  cause,  and  with  tbe 
Intent  then  and  there  ou  tbe  imrt  of  hhn.  tbe 
said  S.  W.  ,to  do  great  bo<llly  barm  to  an- 
other, to-wit,  a  claw  hanmier.  contrary  to," 
etc.  Held  insufficient  to  charge  defendant 
with  assaalt  with  a  dangerous  weapop  with 


Intent  to  do  hodlly  harm,  as  against  the 
motion  In  arrest  of  Judgment. 

Wilcox  V.  State,  13  Okia.  Cr.  .'WO.  107 
Pac.  74. 

§  566.    Defects  in  or  objections  to  verdict. 

(1899)  it  Is  nut  error  to  overrule  a  mo- 
tion in  arrest  of  judgment  on  a  verdict  of 
guilty,  where  the  indictment  charged  mur- 
der in  the  second  degree,  and  tbe  jury  re- 
turned a  verdict  of  guilty,  without  specify- 
ing tbe  degree,  as  tbe  I'nited  States  laws 
do  not  divide  the  crtmc  into  first  and  second 
degrees. 

Helms  V.  Ignited  States,  2  Ind.  Ter.  5(fi, 
52  S.  W.  60. 

(1018)  Wliere  the  jury  returns  a  verdict 
upon  an  issue  not  submitted  to  them,  or 
makes  a  Unding  tbat  the  defendant  is  guilty 
uf  au  offense  not  charged  or  Included  in  tbe 
infurniittlun  In  the  case,  (he  court,  on  timely 
motion,  sliDUid  arrest  judgment  on  sucb  ver- 
dict. 

Polk  V.  State,  15  Okla.  Cr.  324.  176  Pac. 
KW. 

S  567.  HfttioUB  in  aneBt  of  jndgmaiL 

(1897)  i:ndcr  Stat.  Itm.  9o271  (Wilson's 
Itev.  &  Ann.  Stat.  1903,  |5550),  a  motion  1b 
arrest  of  Judgment  is  an  application  on  the 
IMirt  of  the  defendant  that  no  Judgment  he 
rendered  on  the  plea  or  verdict  of  guilty,  or 
un  the  verdli-t  against  the  defendant  on  the 
plea  of  former  conviction  or  acquittal. 

Rhea  v.  Cnlted  States.  6  Okla.  249,  50 
Pac.  992. 

9  566.   Operation  and  effect  of  arrest  of  jndg* 
ment. 

( UI14)  Where  au  Information  falls  to 
state  a  public  offense,  and  the  question  is 
raised  by  motion  in  arrest  of  judgment,  .the 
Judgment  should  be  arresteil  and  tbe  county 
attorney  directed  to  file  a  proper  informa- 
tion. 

Feige  v.  State.  11  Okla.  Cr.  49,  142  Pac. 
1044. 


XIV.  JUDGMENT.  SENTENCE  AND  FINAL 
COHHITBIENT. 

§  569.   Power  and  duty  of  court  in  general. 

(1911)    A  defendant  may  waive  the  time 
itllowetl  by  law  after  his  conviction  before 
judgment  can  be  pronounced  against  him. 
Kerkendall  v.  State,  n  Okla.  Cr.  570,  115 
Pac.  612. 

(1911)  Snyder's  Stat.  S§  GOUl.  6»e.  relat- 
ing to  criminal  procedure,  and  prescribing 
timt  after  a  verdict  of  guilty  is  returned  the 
court  must  api»oint  a  time  for  pronouncing 
Judgment  at  least  two  days  after  the  verdict. 
If  the  court  remains  In  session  so  long,  is  In- 
tended tu  guard  tbe  rights  of  defendant  from 
n  hasty  Judgment,  and  to  give  the  defendant 
sufficient  time  to  prepare  and  file  a  motion 
for  n  new  trial,  or  in  arrest  of  Judgment. 
Daiton  V.  Slate.  «  Okla.  Cr.  30.S.  118  Pac. 
1001. 
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Rev.  Laws  1910,  §  olt-IS,  does  not  require 
that  a  Judgment  must  of  necessity  be  pro- 
nounced at  the  B4ine  term  of  the  court  nt 
which  a  verdict  of  guilty  In  a  criminal  cat>e 
is  rendered;  und  if  the  conrt  is  unable  to 
render  Judgment  at  sncta  term.  It  uiny  be  ren- 
<lered  at  n  subsequent  term. 

(1»13)  Bx  parte  Stuirks,  9  Okla.  Cr.  665. 

132  Pac.  1118;   (1017)   Beanbein  v. 

State,  13  Okla.  Cr.  440.  IBS  Pac.  213. 

(11)19)  It  is  not  error  for  tlie  trial  ccmrt 
to  pronounce  sentence  ami  render  Jud}cnient 
of  c«mvlctIon  iigalnst  the  defendant  hefore 
the  expiration  of  two  days  iiftor  the  return 
of  the  verdict,  when  the  defetidnnt  requests 
that  sentence  lie  jirononnced  without  delay 
after  having  lieen  fully  infonncd  of  lils  rights 
OD  the  premises. 

Terrell  v.  State.  10  Okla.  Cr.  287.  177 
Pac.  123. 

Where  the  jury  flnils  the  defendant  guilty 
and  it>  unable  to  agree  U|>ou  the  iiunlshmeut. 
and  so  s;iys  in  its  verdict.  It  is  the  dutj'  of 
the  trial  court  to  assess  and  declare  the  pun- 
ishment and  render  Judcnieut  accordinglv. 
(11*20)  Crisp  V.  State.  —  Okla.  Cr.  — . 
IS!)  Pac.  H)S7;  iiimt)  Kelice  v.  State, 
—  Okla.  <:r.  — ,  im  Pac.  2.M. 

(liEO)    t'nder   llev.  ilHO.    1 5iKM. 

where  the  jury  i-etuniB  a  vertllct  of  guilty, 
but  falls  to  asHess  the  imnlsfament  to  be  In- 
flicted, it  Is  the  duty  of  the  court  to  assess 
and  declare  the  punishment. 

Bland  v.  State.  —  Okla.  Cr.  — ,  106  Pac. 
732. 

{ 570.   Constitutional  and  Btatutory  provisions. 

n!H4)  I'ndcr  Const,  art.  5.  5  ."i4.  tlie  rp- 
lieal  ()r  an  nmendineut  of  a  statute  prescrlh- 
lUK  the  punishment  for  an  offense,  after  tiual 
judgment  and  landing  an  api»eal  therefnim. 
does  not  vacate  or  moillfy  such  judgment  or 
arrest  execution,  where  the  judgment  Is  af- 
flnned. 

-Uberty  v.  State,  10  Okla.  Cr.  »10,  140 
Pac.  1025. 

S  571.  Jorisdiction. 

(lini)  Jurisdiction  to  render  the  ptirtic- 
tilar  Judgment  and  sentence  iniimsed  is  as 
essential  to  its  validity  as  Jurisiliction  of  tlie 
Iierson  and  the  cause. 

Ex  parte  McClure,  (i  Okla.  Cr.  2n.  llS 
Pac.  SOI. 

i  572.  Sentence  on  plea  of  goilty. 

(1Itl4)    Wbeiv  accusetl  pleails  jrullfy.  the 
court  need  not  submit  the  qnesllon  of  iinnii^Ii- 
roent  to  the  Jury  unless  accused  no  demands. 
State  T.  McDonald,  10  Okla.  Cr.  413.  137 
Pac.  362. 

3573.   Insanity  after  eonviction. 

(1017)  An  application  made  to  the  coart 
by  motion  to  try  the  sanity  of  the  accused  is 
properly  denied  when  no  doubt  of  his  sanity 
is  raised  by  the  pleadings  nnd  the  proof  of- 
fered Id  support  thereof.  An  examination  f)f 
the  record  involving  this  proimsltion  as  it 
affects  the  case  under  consideration  discloses 


the  fact  thjtt  counsel  d.id  not  bring  them- 
selves within  the  doctrine  laid  down  by  the 
Criminal  Court  of  Appeals  in  Marshall  t. 
Territory.  2  Okla.  Cr.  13«.  101  Pac.  130. 

Kearus  v.  State,  14  Okla.  Cr.  142,  168 
Pac.  242. 

S  574.  Snspensien  of  sentence. 

(liwr>)  It  was  not  error  to  pass  sentence 
on  defendant  after  the  Judgment  had  been 
snspenderl  and  a  term  of  court  bad  inter- 
vened between  tlie  order  of  suspension  and 
the  term  at  which  Judgment  was  rendered. 
Clanipitt  V.  United  States,  6  Ind.  Ter. 
i)2.  Si)  S.  W.  6(i(J. 

{  575.   Sentence  of  co-defendants. 

(1913)    Where  a  man  and  woman  are 
Jointly  prosecuted  for  adultery,  one  of  them 
nniy  be  acquitted  and  tiie  other  convicted. 
Woody  V.  State,  10  Okla.  Cr.  322,  136 
Pac,  430. 

i  576.  FonuaUties  in  ^ononncing  sentaice. 

S577.   In  generaL 

(1897)  Tnder  Stat.  lSi»3,  sr.2S3  (Wilson's 
Rev.  &  Ann.  Stat.  1903,  5^71),  providing 
that,  iK'fore  Judgment  Is  pronounced  upon  a 
defendant  and  upon  his  appearance  for  Judg- 
ment, he  must  be  informed  by  the  court,  or 
by  the  clerk  under  the  court's  direction,  of 
the  nature  of  the  indictment,  his  plea,  and 
the  verdict,  and  then  nin.it  he  asked  whether 
he  lias  any  legal  cause  to  show  why  Judg- 
ment should  not  be  pronounced  agnlnst  him; 
held  that,  where  a  defendant  has  served  a 
part  of  his  sentence,  it  would  be  nnjust  to 
re<]nire  him  to  be  returneil  to  the  court  that 
pronouncetl  Judgment  and  sentence  upon  him. 
without  complying  with  these  formalities,  to 
be  resentenced. 

Rhea  v.  Cnited  States,  6  Okla.  240,  50 
Pac.  992. 

(1S97)  It  Is  ern>r  to  fall  to  Uifonn  de- 
fendant, before  riassius  t«ntence  upon  blm. 
of  the  nature  of  the  Indictment,  his  plea,  and 
the  venlict,  and  to  fail  to  state  In  the  Judg- 
ment the  crime  of  which  he  has  been  con- 
victed ;  but  the  only  efTect  of  such  errors 
would  l>e  to  require  defendant  to  be  returned 
to  the  court  wherein  convicted,  for  proper 
Judpnieut  and  sentence. 

Rhea  v.  1  nlted  States,  6  Okla.  240,  50 
Pac.  992. 

(1!I20)  Where,  after  rendering  judgment 
in  ojien  court,  in  the  absence  of  the  defend- 
ant, tlu'  Judge  left  the  court  room  and  pro- 
i-ecdeil  ti>  the  county  Jail,  where  the  defend- 
ant was  confined,  and  there,  in  the  absence 
of  the  court  clerk  and  defendant's  counsel. 
:)gain  proncmnced  Judgment  and  s«itence, 
held,  that  the  court  was  not  in  session  at 
the  county  Jail,  and  the  judgment  and  sen- 
tence there  pronounced  Is  a  nullity.  Held, 
further,  that  all  the  proceeding  of  rendering 
judgment  and  passing  sentence  were  coram 
non  Judice  and  void. 

Kx  parte  T.^de,  —  Okla.  Cr.  — ,  191  Pac, 
006. 
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S  578.   PreBcnce  of  defendanL 

(1(120)  In  feluiiy  <-ube3  the  ilefentlaut's 
presence  in  open  court  when  jurtRmeut  is  ren- 
dered in  an  ewteutliil  prerequisite,  and  Indis- 
liensnble  to  ttie  jurlsiliction  of  ttie  court  to 
render  a  viiUd  Judgment.  He  can  not  waive 
tilts  right  and  his  counsel  can  not  do  so  for 
him. 

Ex  parte  Lyde.  —  Okla.  Cr.  — ,  191  Pac. 
606. 

S  579.   Calling  on  defendant  to  ihow  canao 

why  sentence  should  not  be  pro* 
nooneed. 

ni)i:!)  Where  a  defendant  has  pleadeil 
guilty  to  a  crime,  uiid  aH  soon  as  the  pte  i 
is  entered,  the  court,  in  the  presence  of  the 
counsel  fur  the  defendant,  nuks  the  defendanr. 
if  be  desires  to  waive  delay  and  receive  .-eii- 
tence  at  once,  and  one  of  hl«  counsel  asl;  the 
court  to  sentence  the  defendant  at  (ince  and 
have  the  niHtter  «orten  through  with,  to 
which  tlic  defciidant  aK»enls.  the  defendaui 
Clin  not  afterwards  be  heard  to  com))ltitn 
tliiit  he  was  not  nsked  before  being  sentenced 
what  reasons,  if  any.  lie  had  t<»  give  why 
sentence  should  not  be  pronounced  agalns; 
lilm. 

Hill  V.  State,  fl  Okla.  <'r.  0211,  V.i2  Vac. 
960. 

S  SW.  ReqnishcB  and  sufficiency  of  sentence. 
I  58L   In  general. 

(IIKMJ)  Where  «  county  court  pronoiniee.-^ 
Judgment  and  aentonee  In  a  mitftleuieanor 
case,  and  the  minutes  of  the  trial  court  re- 
cite that:  "On  the  12th  day  of  May.  1008 
this  cause  coming  on  n  motion  for  a  new 
trial,  the  court,  Ijeing  fully  .^dviscd  in  the 
premises,  overrules  the  same,  and  the  de 
fendant  Is  fined  in  the  sum  of  $34H>  and  costs 
and  sixty  days  iu  the  county  Jail."  the  re 
dtals  are  sufficient  to  supiKjrt  a  comnilrnient. 
Ex  parte  Howard.  2  Okla.  Cr.  TiKi.  lOli 
Pan.  G03. 

(1009)    The  decision  of  the  court  hi  a  mis 
demeanor  case  Is  the  judnment.  and  the 
entry  by  the  clerk  Is  the  evidence  thereof. 
Ex  parte  Howard,  2  Okla.  Cr.  .WS,  ift", 
Pac.  663. 

(1015)  The  time  fixed  for  execution  of  a 
sentence,  or  for  the  cniuinencenient  of  Ita 
execution,  is  not  one  of  Its  essential  ele  ' 
menta,  and,  strietly  siioaking,  forms  no  par: 
of  the  judgment  and  sentence,  which  is  th«- 
Iienalty  of  the  law  as  declared  by  the  court 
while  the  direction  with  reiqiect  to  the  time 
of  carrying  it  into  effect  Is  In  the  nature  of 
an  award  of  execution:  so  that,  where  the 
penalty  is  Imprisonment,  tlie  spnteiicc  may 
be  satisfied  only  by  the  actual  siiffcrinR  of 
the  Imprisonment  imjiosod.  unless  remltto'l 
by  death  or  some  legal  authority. 

Ex  parte  Oliver,  11  Okla.  Cr.  H-TO.  14i> 
Pac.  117. 

S  582.   Conformity  to  verdict. 

(1000)  Where  the  Jury  find  the  defendant 
guilty  of  assault  and  hnttery,  It  Is  error  for 


the  court  to  sentence  him  for  the  crime  of 
an  asi^-iult  with  intent  to  kill. 

Kldd  v.  Territory.  0  Okla.  450,  60  Pac. 
114. 

(1010)  Ail  Judgments  and  sentences  of 
the  court  must  follow  and  be  based  upon  tbe 
venllct  of  tbe  Jury,  and  where  there  is  a 
variance  between  the  verdict  of.the  jury  and 
the  sentence  of  the  court,  it  must  appear 
from  tbe  record  that  such  variance  can  not 
be  corre<*tcil  without  depriving  tbe  defendant 
of  a  substantial  right.  Jiefore  the  conviction 
will  lie  net  aside,  but  the  cause  will  be  re- 
nuiudetl  to  the  lower  <H>urt  for  reseutem'e. 

Wood  V.  State,  4  Okla.  Or.  436.  112. Pac. 
11. 

(liilti)  11  is  tlu>  duty  of  tlu-  county  attor- 
neys of  the  state  to  i>repiire  all  orders  and 
Judgments  in  crlnilual  cnaert.  and  when  an 
a[)iical  In  taken  II  Is  also  their  duty  to  enre- 
fuliy  read  over  the  case-made  and  transcript 
of  the  record  anti  see  that  the  orders  and 
Judgmeuts  of  the  cimrt  are  correctly  copied 
therein. 

Wood  V.  State,  4  Okla.  Cr.  436,  112  Pac. 
11. 

(1011)  It  is  the  duty  of  a  trial  Judse  to 
pnm<»uncp  Jndpntont  in  accordance  with  the 
■verdict  of  the  Jury,  and  cause  the  same  to 
be  entered  In  the  Journal  of  the  court. 

Si'hriebar  v.  State,  «  Okla.  Cr.  HO,  116 
Pac.  348. 

(lOlS)  Where  lufomintion  cliarges  as- 
sault with  intent  to  kilt  by  sbootlne  with  a 
pistol  alleged  to  he  a  deadly  weapon,  and  the 
verdict  finds  defendant  guilty  of  assaulr  with 
a  deadly  weapon  "as  charged  in  the  informa- 
tion." judgment,  sentencing  defendant  for  the 
Time  of  a<snult  with  Intent  to  kill  as 
chanced,  will  not  be  set  aside  as  not  lieing  In 
-^nformity  to  the  verdict. 

Simmons  v.  State.  15  Okla.  Cr.  442.  177 
Pnc.  *!20. 

(1010)  All  jadgnieiits  and  sentences  of 
tbe  court  must  follow  and  be  based  uimn  the 
venlict  of  the  Jur>'. 

Feaster  v.  State,  15  Obla.  Cr.  366.  177 
'    Pac.  124. 

(IfllO)  Wlien  the  death  penalty  Is  as- 
sessed, tbe  trial  is  withont  power  or  antiior- 
Ity  to  render  Judgment  and  aentenee  under 
Rev.  Laws  1010.  S  2.11  A  except  In  accord- 
ance with  the  verdict. 

Wilson  V.  State,  —  Okla.  Cr.  — .  1S3  Pac. 
613. 

(1020)  Where  It  is  clear  from  the  entire 
record  that  defendant  was  charged  with, 
convtcte*!  and  sentem-ed  for  tbe  crime  of 
tranHiM)rtIng  intoxic.nting  liquors  as  charged 
in  the  informntlon.  recital  In  the  journal 
entry  that  be  wjis  convicted  of  the  unlawful 
possession  of  Intoxicating  liquors  la  evidently 

I  n  olei-ica!  error. 

Weblier    v.  State,  —  Okla.  Cr.  — .  198 

J  Pac.  4S. 
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§  S83.   Entry  and  record  of  jndgmenL 

(IWIB)  The  defendaut  may  waive  the 
statutory  time  allowed  between  the  time  of 
trial  and  Judgment,  and  where  sentence  was 
prmooDced  the  next  d»y  after  the  verdict 
withont  his  objection  to  it,  he  will  be  deemed 
to  have  waived  it. 

Jones  V.  Territory.  4  Okla.  45,  43  Pac. 
1072. 

(1009)  Error  of  the  clerk  lu  not  entering 
Judgment  of  conviction  on  the  recf>rd8  may 
be  corrected  at  any  time  by  an  order  rnrne 
pro  tunc. 

Ex  rarte  Howland,  3  Okla.  Cr.  142.  104 

Pac.  927. 

(Iflll)  It  Is  necessary  for  Judgment  to  be 
entered  its  provldeil  by  Inw  before  an  npiieal 
can  be  taken  to  tbe  Crhuiual  Court  of  Ap- 
peals. 

Schrlebnr  v.  State,  C  Okla.  Cr.  110,  116 
I*ac.  348. 

(1912)  Where  a  defendant  Is  tried,  con- 
vl.'tpii  and  sentenced  to  Imprisoiuneiit.  but. 
by  th«>  error  of  the  clerk,  the  Juiientent  is  not 
eiileml  on  the  rei-oni  of  the  court,  the  error 
Hiny  be  corrected  at  any  time  by  an  order 
nn'M*  pro  tunc  (Followiu;:  Kx  imrte  Lydin 
Howlriml.  3  Okin.  Cr.  142.  HH  Tae.  027.  Ann. 
Cns.  1012A,  S40). 

E.t  parte  Klwiert.  .o3  Okla.  3(«.  125  Pac. 
485. 

S584.  Requisites  and  lafficieDcy  of  record  of 

judgment. 

n>-f^)  A  Jmlyment  uslnsj  tbe  words  "coni- 
luaniled  hv  the  court."  Ins^tOiiil  of  "considereil 
iind  -idjudgcfl  by  the  court,"  in  sulHclent  on 

JoneN  v.  Territory.  4  Okla.  45.  43  Pac. 
1072. 

riSIMt)  A  sentence  to  Imprisonment  which 
does  not  speclfj-  any  time  for  the  liDprlson- 
ment  to  commence  it>  not  void.  It  is  suf- 
flrient  if  it  states  the  duration  and  place  o1 
fonftnement. 

Jones  V.  Territory,  4  Okla.  45,  43  Pac 
1072. 

Jodgment  of  tlie  court  that  defendant 
i^nd  committed  until  he  does  the  command 
of  court  is  Indefinite  and  uncertain  as  to 
the  duration  of  the  sentence,  and  is  there- 
fore void. 

(1807)  Taylor  v.  Xewblock.  Okln.  647. 
40  Pac.  1114;  (1001)  Ex  parte  Curtis. 
10  Okla.  660,  63  Pac.  063. 

(1904)  An  order  entered  of  reconi  recit- 
ing the  convening  of  the  court,  tbe  nnmber 
and  title  of  the  case,  and  the  designation  of 
the  oflTense  as  munler,  ami  further  stating 
that  d^endant,  after  b^ng  formally  a  r- 
nlened  upon  tbe  indictment  in  the  cause, 
wid  Oiat  he  was  not  guilty  as  charged  there 
In,  and  put  himself  upon  liie  country,  showed 
a  safflclent  arraignment  of  defendant. 

Gardner  v.  Vnlted  States,  5  Ind.  Ter. 
150,  82  S.  W.  704. 


(1910)  A  lientence,  reciting  the  conviction 
of  the  accused,  and  that  be  "be  confined  In 
the  county  Jail  •  •  •  for  a  period  of  one 
year,  said  sentence  to  commence  at  once, 
further  ordered  that  said  defendant  be  as- 
sessed a  fine  in  the  snm  of  $300.  and  the 
costs  of  this  prosecution,  and  •  •  •  that 
the  said  defendant  he  required  to  do  and 
perform  such  labor  and  at  such  times  and 
places  as  the  board  of  county  commissioners, 
*  *  *  may  order  and  direct,"  imijoses  Im- 
prisonment for  one  year  only:  there  being 
no  order  of  commitment  until  the  fine  be 
paid. 

Ex  parte  Holler.  3  Okla.  Cr.  384,  106 

Pac.  548. 

(1011)  For  a  Judgment,  not  commended 
in  matter  of  forni,  but  held  to  be  sufficient 
iiixm  a  conviction  for  an  assault  with  a 
dangerous  weapon  witb  Intent  to  injnre,  see 
(pinion. 

Kerkendall  v.  state.  5  Okla.  Cr.  G70,  115 
Pac.  G12. 

(1911)  A  Judgment  of  conviction  and  sen- 
tence must  conform  to  tbe  punishment  pre- 
scritml,  and  be  enforced  In  conformity  with 
the  statute. 

Ex  parte  McClure,  0  Okla.  Cr.  241,  118 
Phc.  591. 

(1920)  The  Judgment  aud  sentence  lu  a 
capital  conviction  ought  to  show  by  Its  re- 
citals that  all  the  requirements  of  the  statute 
have  been  complied  witb.  and  where  the  Jury 
find  the  defendant  guilty  of  murder  and  as- 
sess the  death  penalty,  the  Judgment  should 
contain  anch  verdict,  or  recite  the  fact  thnt 
the  defendant  was  convicted  of  murder  by 
the  verdict  of  a  Jury  assessiag  tbe  death 
penalty. 

Noel  V.  State,  —  Okla,  Cr.  — .  18S  Paa 
68a 

(1920)  The  offense  of  opening  or  conduct- 
ing or  carrying  on  either  poker,  roulette, 
craps,  or  any  banking  or  percentage  or  gam- 
bling game  for  money,  checks,  credits  or  any 
representntives  of  value,  us  deftneil  hy  Tjaws 
1916.  ch.  28,  J  1,  is  a  felony.  By  §  6  of  said 
act  tbe  keeping  of  any  bouse,  room  or  place 
where  any  of  the  games  prohibited  by  said 
5  1  are  opened,  conducted,  or  carried  on.  is  n 
felony.  Tbe  information  charged  a  violation 
of  81;  tbe  verdict  was  guilty  as  cbnrged  in 
the  IniFormatlon ;  the  Judgment  of  conviction 
was  for  "keeping  and  maintaining  a  gam- 
bling house."  Held,  the  Judgment  Is  void,  as 
it  was  lor  a  crime  other  than  the  one 
cban^. 

Sheperd  v.  State.  —  Okla.  Cr.  — .  192 
Pac.  238. 

S  585.   Amendment  or  correction  of  record. 

(in<i;i)  A  criniUml  cuse  Is  "pending"  in 
the  sense  that  a  court  mny  correct  its  records 
until  the  Judgment  is  fully  satisfied. 

Ex  [larte  Howland,  3  Okla.  Cr.  142,  IW 
Pac.  927. 

(1921)  .\n  appeal  In  a  telony  case  must 
be  taken  within  six  months  from  the  time 
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ttie  Judgiueut  is  reudered,  us  diBtinKutsbed 
from  the  time  of  the  recording  of  tbe  Judg- 
ment by  the  clerk.  As  between  the  parties, 
the  validity  of  the  jadgiuent  cnu  not  be 
avoided  because  the  clerk  failed  to  perform 
his  ministerial  duties  in  making  up  the  rec- 
ord; and  where,  through  the  negligence  or 
omission  of  the  clerk,  the  judguieut  record 
is  defective  or  incomplete,  the  court  may  at 
any  time,  uiion  a  proper  showing,  require 
the  clerk  to  make  the  record  conform  to  the 
facts  nunc  pro  tunc. 

Dunn  V.  State,  —  Okla.  Ci:  —,  196  Pac. 
788. 

S  586.  CommitmenL 

(IttOS)  Whei-e  judgment  of  iniprisoument 
is  tu4K)tied  and  tbe  uunie  is  not  stayed,  aud 
tile  court  makes  an  oniur  under  which  de- 
fendant is  discharged  from  custody,  it  ha^ 
no  jurisdiction,  after  the  lapse  of  the  time 
involved  in  the  sentence  aud  after  the  term, 
to  issue  commitment. 

Ex  parte  ClendeanlnK,  1  Okla.  Cr.  227, 
1)7  Pnc.  050. 

(1020)  Our  statutes  provide  that  the  pun- 
ishment of  death  must  be  inflicted  by  electro- 
fUtlun,  tliut  tile  Jienltentinry  shall  lie  the 
lihice  of  execution,  and  that,  when  judgment 
of  death  is  rendered,  tiie  judge  must  sign  n 
warrant,  duly  attested,  under  the  seal  of  tht 
<*ourt,  stating  the  conviction  and  judgment 
and  ap[)ointing  u  day  on  whlcii  the  judgment 
is  to  lie  executed,  which  must  be  not  less 
than  sixty  nor  more  tluui  ninety  days  from 
the  time  of  the  judgment  (Sess.  I^ws  1013. 
cl).  IMi).  In  this  case  the  diiy  designated  hi 
the  juilgniait  and  hxeil  in  the  warrant  for 
tile  execution  was  only  tlfty-six  days  subse- 
quciit  to  the  Juilgnieut.  Held,  that  the  denltli 
warrant  was  therefore  void. 

Noel  V.  State,  —  Ok!a.  Cr.  — ,  188  Pac. 
(ISN. 

it!t:;'l)  It  is  mandalury  ui>ou  the  trial 
Judge,  when  Judguieut  of  death  Is  inH>osed. 
to  appohit  a  day  on  which  the  Judgment 
to  tie  executed,  wliich  day  must  not  be  less 
th):ii  sixty  ii;iys  nor  more  than  ninety  days 
front  the  date  of  rendition  of  Judgment,  dl 
recting  the  sheriff  to  deliver  the  defendant 
within  ten  days  from  date  of  judgment,  to 
tile  warden  of  the  state  prifuu  at  JIcAlester. 
to  be  dealt  with  us  provided  in  said  Judg- 
ment. 

In  re  Opinion  of  the  Judges,  —  Okla. 
Cr.  — ,  lOTi  Puc.  140. 

i  587.   Suy  of  BCDtence  or  ezecation. 

(1000)  Kess.  Ijiwh  11H)r»,  p.  SCM,  ell.  20. 
art.  2,  S  1>  contemplates  a  stay  of  the  execu- 
tion uf  a  Judgment  of  conviction  iiending  an 
aijpeal  and  while  procecliugs  are  lieing  taken 
to  make  and  serve  a  case-made,  during  which 
time  accused  can  not  he  renioveil  to  the  state 
lienltentiary. 

Ex  iKirte  Tyler,  2  Okia.  Cr.  455,  l<rj  Pac. 
710. 

(1000)  Accused  by  failure  to  give  notice 
of  intent  to  api>eal  or  to  make  and  serve  a 


case-nmde  or  tile  his  petition  iu  error  witbio 
the  time  allowed  waives  his  right  to  have 
the  Judgment  stayed  pending  appeal. 

Ex  parte  Tyler,  2  Okla.  Cr.  455,  102  Pac. 
71C. 

(1916)  Where  a  parole  is  arbitrarily  writ- 
ten into  a  Judgment  of  sentence  aud  convic- 
tion, by  a  court,  imposing  certain  terms  and 
conditions  upon  ttie  person  convicted,  and  it 
is  not  made  to  afllrmativety  appear  that  such 
convicted  person  accepted  and  consented  to 
such  terms  and  conditions,  imprisonment 
based  upon  a  breach  of  the  terms  of  audi 
parole  can  not  be  upheld. 

Ex  parte  Taggert.  12  Okla.  Cr.  430.  15S 
Pac.  2SS. 

(1020)  Cnder  Kev.  Laws  IJUU, 
5970.  n!>S8,  oJKtl,  rjlS02.  51*07,  the  t;ovemor  has 
the  sole  power  to  reprieve  or  suspeud  the 
execution  of  a  death  sentence  until  such 
time  as  an  apiieul  may  be  iierfected  or  until 
a  day  beyond  the  six  months  allowed  in 
which  to  take  an  appeal. 

In  re  Opinion  of  the  Judges,  —  Okla. 
Cr.  — .  102  Pac.  597. 

(1020)  Under  Proceilure  Crimiiml  (Rev. 
I-aws  1010.  §  507i)),  providing.  "No  judge, 
court  or  officer  other  than  the  Govenior  can 
reprieve  or  suspend  the  execution  of  a  judg- 
ment of  death  •  •  •  utiless  a  writ  of 
error  la  allowed  and  tiiken."  a  reprieve  can 
only  be  granteil  by  the  (ioveruor  pending  the 
perfecting  of  an  upi*al  in  the  case,  and  an 
order  of  the  court  staying  the  execution  of 
the  judgment  of  de;ith  Indefinitely,  enterel 
after  the  term  in  which  tlie  Judgment  was 
rendered,  is  without  authority  of  law,  and 
is  therefore  a  nullity. 

McCounell  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  521. 

(1021)  No  court  or  officer,  other  than  the 
Governor,  can  susiiend  the  execution  of  a 
judgment  iuid  sentence  of  death  after  de- 
livery of  the  defendant  to  the  warden  of  the 
penitentiary  unless  and  until  an  ajipeal  is 
taken  from  such  judgment. 

In  re  Opinion  of  the  Judges,  —  Okla. 
Cr.  —,  195  Pac.  149. 

i  588.   Effect  of  habeas  corpus  proceedini^ 

(1014)  Where  the  record  shows  that  de- 
fendant was  proiterly  eonvicteil.  but  there 
was  error  in  the  sentence,  the  uii]>ellate  court 
may  rcmiind  the  case  to  the  trial  court  for 
iir'iiier  sentence,  even  at  a  subsequent  term 
of  tile  court. 

Bryant  v.  I'nlted  States.  214  Fed.  51. 

S  589.  Fixing  date  of  execution  of  sentence 
after  date  originally  fixed. 

(IIHK))  Wilson's  Rev.  &  Ann.  Stnt  1003, 
5§."ii)0,  .^RiOO,  providUig  that,  if  a  death  sen- 
tence has  not  liecn  executed,  the  court  shall 
dlrci't  tile  shcrlflT  to  execute  the  same  at  a 
specifliHl  tinie,  ai>plies  where  a  de;ith  sentem-e 
has  been  hidetlnitely  stisiiended  by  appeal. 
Armstrong  v.  State.  2  Okla.  Cr.  507,  ICS 
I'ac.  05S. 
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(1921)  After  the  delivery,  by  the  sheriff, 
of  the  defendunt  to  the  warden  of  the  peal- 
teatiary,  pursuant  to  a  judgment  imposing 
death,  the  trial  court  has  no  authority  to  ex- 
tend the  time  of  execution,  and  the  Criminal 
Court  of  Appeals  has  no  jurisdiction  and 
will  acquire  ou  jurisdiction  to  suspend  seu- 
teuoe  until  the  case  has  been  api)ea1ed  aud 
the  appeal  flled  In  the  CrliBlnnl  Court  of 
Appeals.  It  is  the  advisory  opinion  of  the 
Criminal  Court  of  Apiie.ils  that  the  only  way 
to  preserve  to  the  defendunt  hln  riRht  of 
aM>efll  for  the  foil  periml  of  six  months 
would  be  for  the  (iovernor  of  this  state  to 
suspend  execution  of  the  judgment  until 
after  the  expiration  of  the  six  months* 
period. 

In  re  Opinion  of  the  Judges.  —  Okla.  Cr. 
— .  105  Pac.  149. 

XV.   APPEAL  AND.  ERROR,  AND 
CERTIORARI, 

*A)  FORM  OF  RKMKDY.  Jl  RISmCTIOX. 
AND  RIGHT  OF  REVIEW'. 

]  590.  Nature  anil  scope  of  remedy  in  generaL 

(100!))  An  appeal  to  the  Criminal  Court 
of  Appetila  may  he  taken  by  defendant.  fl»  a 
matter  of  right,  from  any  judgment  against 
Mm,  but  the  manner  of  taking  and  perfect- 
ing such  appeal  is  a  proiwr  matter  for  legis- 
lative control,  and  the  appeal  must  be  taken 
in  the  manner  prescribed  by  law;  and.  where 
the  record  before  the  apiwUatc  court  fails  to 
show  notices  and  proof  of  senices.  as  re- 
quired by  law,  the  case  will  be  dlsmisHed. 
Arispi  V.  Territory.  2  Okla.  Cr.  7».  99 
Pac.  1009. 

(1913)  An  api»eal  should  not  be  taken 
from  a  Judgment  of  conviction  In  a  trial 
court,  nuless  It  is  taken  in  good  faith,  and 
is  prosecuted  to  flnul  determination  In  the 
appellate  court. 

Rloodsworth  v.  State.  10  Okla.  Cr.  99, 
133  Pac.  1131. 

(1915)  The  manner  of  taking  an  apjieal 
Is  subject  to  legislative  control  though  the 
appeal  Is  a  matter  of  right. 

Wainwrlght  v.  State.  It  Okla.  Or.  547. 
149  Pac.  914. 

<19t5)  An  appeal  may  be  taken  by  the 
defendant,  as  a  matter  of  right,  from  a  Jnd^ 
ment  of  conviction,  but  the  manner  of  taking 
und  jierfectlng  such  apiieal  is  a  proper  mat- 
ter for  leeislatlve  control,  and  uniler  the 
Rtatute  requiring  the  plaintiff  in  error  to  pay 
to  the  clerk  $15  advance  fees,  or  In  lieu  of 
such  payment  the  filing  of  a  proijcr  affidavit, 
the  plaintiff  in  error  Is  requlre<1  to  pay  to 
the  clerk  such  advance  fees  or  flic  such 
affidavit  within  the  time  prescribed  by  the 
statute  for  taking  such  appeal,  aud  when 
this  Is  not  done  within  the  time  for  taking 
Mich  appeal,  the  Criminal  Court  of  Appeals 
does  not  acquire  jurisdiction,  and  such  an 
appml  wUI  be  dismissed. 

noan  V.  State.  12  Okla.  Cr.  OS,  152  Pac. 
141. 


(1916)  Appeals  in  misdemeanor  cases 
should  not  be  brought  to  the  Criminal  Court 
of  Api>eal8  for  the  purpose  of  delay,  and 
should  only  be  taken  from  the  judgment  of 
the  trial  court  when  there  is  substantial 
error  and  a  pnri>ose  to  duly  prosecute  the 
same  as  provided  by  the  rules  of  the  court 
and  the  law  governing  the  same. 

Gist  v.  State.  13  Okla.  Cr.  132,  162  Pac. 
451. 

(1917)  An  appeal  may  l>e  taken  by  the 
defendant,  us  a  matter  of  right,  from  a  judg- 
ment of  conviction,  but  the  manner  of  taking 
and  perfecting  such  api)cal  Is  n  proper  mat- 
tor  of  legislative  control. 

Waggoner  v.  State.  13  Okla.  Cr.  715,  167 
Pac.  237. 

(1921)  While  the  appeal  may  be  taken  by 
defendant  as  a  matter  of  right  from  a  judg- 
ment  of  conviction,  the  manner  of  taking 
and  perfecting  such  ap]>eal  Is  a  proper' mat- 
ter of  legislative  control,  and  the  statute  pre- 
scribing the  manner  In  which  an  appeal  can 
l>e  taken  is  mandatory. 

Miller  V.  State,  —  Okla.  Cr.  — ,  197  Pac. 
121. 

3  591.  Constitatioiial  and  statntorjr  proritioiis. 

See  SS90. 

(1921)  MiUer  v.  state.  —  Okla.  Cr.  — . 
197  Pac.  121. 

(1S04)  Where  a  criminal  case  is  taken  up 
on  writ  of  error  or  apjwal  In  such  manner 
that  the  court  can  not  pass  on  the  substan- 
tial rights  of  the  iiartles.  the  provisions  of 
the  statute  relating  thereto  must  be  strictly 
compUetl  with. 

Spray  v.  Territory,  6  Okla.  1,  37  Pac. 
1074. 

(1890)  Stat  1808,  ch.  68.  art.  16,  {7 
(Wilsons  Rev.  &  Ann.  Stat.  1903,  SS612). 
providing  for  presenting  a  "case-made  to  the 
"Supreme  Court,"  is  a  dei>arture  In  criminal 
procedure,  and  should  be  so  construed  as  to 
effectuate  Its  purpose,  which  Is  to  provide  a 
<-heap.  speedy,  and  brief  method  of  taking  an 
appeal,  without  depriving  the  apiwllate  court 
of  the  iKiwer,  which  has  always  existed,  to 
require  tmiitted  iKirllons  of  a  record  to  be 
brought  before  it  by  transcript. 

Hyde  V,  Territory,  8  Okla.  59,  56  Pac. 
MS. 

(1912)  While  it  is  true  that  an  appeal  In 
.1  criminal  case  Is  a  constitutional  right,  yet 
the  manner  of  taking  this  apiwal  is  subject 
to  legislntivo  regulation;  and  the  rules  pre- 
scribed by  the  I^ialature  for  taking  an  ap- 
peal are  jurisdictional,  and  must  he  com- 
plied with. 

Lyons  v.  State,  6  Okla.  Cr.  5R1,  120  Pac. 

S  592.  Proper  mode  of  renew. 

(1891)  Whether  or  not  the  fects  averred 
In  an  indictment  constitute  a  crime  under 
the  laws  of  the  United  States  is  a  question 
of  law.  and  if  the  trial  court  erred  In  passing 
on  such  questions,  it  can  only  be  corrected  In 
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tbe  Supreme  Court  of  Oklahoma  on  appeal 
or  writ  of  error,  aad  not  by  writ  of  habeas 
corpus. 

Ex  pftrte  Harlnn,  1  Okla.  48,  27  Pac.  920. 

S  593,   Writ  of  error. 

(1004)  l4»ck  of  stututorj-  autbority  pre- 
cludes a  review  in  the  federal  Supreme  Court 
of  Judimients  of  tbe  Supreme  Cuurt  of  tbe 
territory  of  Oklahoma  in  capital  cases.  Writ 
of  error,  New  v.  Territory.  (19U!f)  12  Okla. 
172,  70  Pac.  198,  dismissed. 

New  V.  Territory  of  Oklahoma,  195  U.  S. 
252,  49  L.  ed.  182,  25  Sup.  Ot.  08. 

S  594.  Appellate  jnrisdictioii. 

I  595.   Nature  and  gronnds  in  generaL 

(,1910)  The  word  "appellate"  as  used  in 
the  Coiistltutlou  relatiuK  to  the  original  Juris- 
diction of  the  Supreme  Court  is  not  used  In 
a  strict  sense,  but  In  a  broud  sense  embrac- 
ing the  power  and  Jurisdiction  to  review  and 
correct  proceedings  of  Inferior  courts  lu 
criminal  cases,  legally  brought  before  It 
State  ex  rel.  Kubanks  v.  Cole,  4  Okla. 
Cr.  25, 109  rac.  737. 

(1911)  Where  an  attf^mpt  has  been  made 
to  appeal  a  case,  and  the  provisions  of  law 
regulating  tbe  manner  of  taking  an  appeal 
are  not  complied  with,  the  Criminal  Court 
of  Appeals  does  not  obtain  Jurisdiction  of 
such  case,  and  the  attorneys  for  the  state 
can  not,  by  consent,  give  this  court  jurisdic- 
tion, and  can  not,  by  any  action  of  theirs, 
waive  a  want  of  Jurisdiction. 

Dobbs  v.  State,  5  Qkta.  Cr.  475,  115  Pac. 
370. 

i  596.   Conrti  inreited  widi  )ari«dicti«n. 

(1908)  Under  Const,  art.  7.  1 2  (Boon's 
E:d.,  i  170),  on  the  establishment  of  tbe  Crim- 
inal Court  of  Appeals,  the  Supreme  Court 
bad  m  further  Jurisdiction  of  pending  crim- 
inal cases  except  to  transfer  them  to  the 
Criminal  Court  of  Appeals. 

Johnson  v.  State,  1  Okla.  Cr.  321,  97  Pac. 
1059. 

On  the  creation  of  the  Criminal  Court  of 
Appeals,  with  exclusive  apiiellate  jurisdic- 
tion In  criminal  cases,  by  operation  of  law  It 
acquired  authority  and  Jurisdiction  to  pro- 
ceed with,  hold,  and  determine  all  cases  of 
that  character  then  pending  on  appeal  In  the 
Supreme  Court  of  tbe  state. 

(1909)  Byere  v.  Territory.  24  Okla.  811, 
106  Pac.  998;  (1911)  Buck  v.  Dick,  27 
Okla.  854,  113  Pac.  920. 

(1909)  The  Criminal  Court  of  Apiwals 
has  no  Jurisdiction  to  review  a  conviction  for 
introducing  liquor  Into  the  Indian  Territory 
before  statehood. 

McDanlels  v.  United  States,  2  Okla.  Cr. 
587,  103  Pac.  737. 

(1910)  In  a  prosecution  for  assault  and 
battery  before  a  probate  court,  an  appeal 
may  be  taken  from  a  judnment  of  convic- 
tion to  the  Criminal  Court  of  Appeals  of 
Oklahoma  ns  the  successor  in  criminal  causes 
of  the  Supreme  Court  of  Oklahoma  Territory 


in  the  same  mamier  as  from  the  district 
court,  and  with  Like  effect  when  only  ques- 
tions of  law  are  Involved  in  the  am>eaL 

Miller  v.  State,  3  Okhi.  Cr.  457,  106  Pac. 
810. 

(1911)  The  Act  of  May  IS.  1908  (Sesa 
Uws  1907-8.  p.  291).  creating  the  Criminal 
Court  of  Appeals,  is  not  repugnant  to  tbe 
.State  Ctonst..  art.  7,  S  2. 

Buck  V.  I>lck.  27  Okla.  S54.  113  Pac.  92<>. 

(11)11)  The  Act  of  M:iy  IS,  UHls-,  supra, 
had  the  effect  of  conferring  Jurisdictiou  upon 
tbe  Crimlnul  Couil  of  Aii[)ea)s  us  to  criminat 
cases  pending  In  tbe  Supreme  Court  of  the 
state  at  the  time  of  the  creation  of  sahl 
court,  which  bad  been  transferred  to  said 
court  from  the  Supreme  Court  of  Oklahoma 
Territory, 

Buck  V.  Dick,  27  Okla.  8.54,  113  Piic.  920. 

(11)12)  The  Act'  of  June  4,  1!)0H  (Acts 
llK)7-0.\  eh.  27,  art.  1,  53;  Comp.  Laws  1909, 
i  1979).  providing  tluit  "the  county  court 
sliall  have,  concurrent  with  the  district  court. 
t(]>pellate  Jurisdiction  of  Judgments  of  Jus- 
tices of  the  peace,  anil  of  Judgments  of  jH>lice 
Judges  in  all  civil  and  crinilual  causes,"  only 
confers  on  the  county  court  concun*eut  Juris- 
diction with  tbe  district .  court  lu  appeals 
from  Judgments  of  police  courts. 

Meloy  V.  City  of  Woodward,  7  Okla.  Cr. 
16,  120  Pac.  1119. 

(1913)  The  Supreme  Court  Is  without 
Jurisdiction  to  review  a  Judgment  of  convic- 
tion lu  a  criminal  case. 

Cook  V.  State,  37  Okla.  3C2,  132  Pac. 
341. 

(1913)  The  Criminal  Court  of  Appeals 
has  exclusive  appellate  Jurisdiction,  co- 
extensive with  the  limits  of  the  state.  In  all 
criminal  cases. 

Cook  V.  State.  37  Okla.  362.  132  Pac. 
341. 

(1917)  The  order  of  the  trial  court  over- 
ruling u  motion  to  vacate  a  Judgment  of 
forfeiture  entered  upon  an  appearance  bond 
"affects  a  substantial  rlpht"  of  the  principal 
on  the  bond,  and  "in  effect  determines  the 
action."  and  is  an  appealable  order  as  de- 
fined by  Rev.  Laws  1910,  $5237.  the  appeal 
ill  such  pi-oceedlng  being  a  civil  case,  ns  dis- 
tinguished from  a  criminal  oise.  and  Ilea  to 
the  Supreme  Court,  and  not  to  the  Criminal 
Court  of  Appeals. 

Dunn  V.  State,  05  Okla.  233, 166  Pac.  103. 

(1918)  A  violation  of  Scm.  Uws  1915. 
ch.  74,  is  a  misdemeanor,  and  appeal  from 
tbe  Judgment  of  the  trial  court  in  an  action 
brought  under  such  statute  lies  to  the  Crim- 
inal Court  of  Appeals,  and  not  to  the  Su- 
preme Court. 

Dickinson  v.  State.  70  Okla.  — ,  172  Pac. 
791,  792. 

S  597.   DecieionB  reviewable. 

{  598.   Appealable  judgments  and  ordm. 

See  5  596. 

Dunn  v.  State,  05  Okhi.  233, 166  Pac.  193. 
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(1806)  The  sufficiency  of  tbe  Indictment 
Is  a  qvertton  of  law  for  the  trial  court,  and 
If  such  court  errs  In  Its  concln^ns  the  rem- 
edy Is  by  appeal  or  writ  of  error. 

In  i«  Le  Boy,  3  Okla.  322,  41  Pac.  615. 

(18»»)  Stat.  1883,  §5138.  Bubd.  2  (WU- 
son's  Rev.  &  Ann.  Stat  1903,  5  5427,  subd. 
2),  providing  merely  for  a  review  on  appeal 
of  an  order  refusing  a  change  of  venae,  does 
not  autborlse  an  appeal  until  after  final  judg- 
ment 

Cutter  T.  Territory,  8  OUa.  101,  50  Pac. 
861. 

(1909)  An  ai^>eal  from  a  Judgment  over- 
ruling a  motion  for  a  new  trial  will  be  dis- 
missed. 

McLellan  v.  State,  2  Okla.  Cr.  633,  103 
Paa  87& 

(1009)  No  appeal  can  be  taken  until  after 
final  judgment  against  defendant 

McLeUan  t.  State^  2  Okla.  Cr.  638,  108 

Pac  sm 

(1911)  When  a  trial  court  falls  to  enter 
judgment  as  provided  by  law,  until  after  the 
time  fixed  by  tbe  statute  in  which  an  appeal 
can  be  perfected,  and  then  does  so  by  nunc 
pro  tunc  order,  an  appeal  may  be  taken  In 
the  manner  provided  by  tbe  statute  from  the 
date  the  nunc  pro  tunc  order  is  made  and 
entered. 

Schriebar  v.  State,  6  Okla.  Cr.  119,  U6 
Pac  348. 

(1912)  An  appeal  In  a  crhnlnal  case  can 
not  be  taken  until  after  Judgment  against 
the  appellant  has  been  rendered,  and,  where 
the  record  falls  to  show  that  such  judgment 
has  been  rendereO.  an  attempted  appeal  will 
be  dismissed. 

Dansby  v.  State,  7  OkU.  Cr.  496,  124 
Pac  328. 

(1018)  In  certain  cases  and  under  certain 
conditions,  and  when  taken  in  the  proper 
maimer,  appeals  will  lie  to  the  Criminal 
Court  of  Appeals  from  the  action  of  a  trial 
court  in  denying  n  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence 
when  such  motion  is  filed  within  the  time 
and  in  tbe  manner  provided  by  the  statute. 
Howey  t.  State.  9  Okla.  Cr.  453,  132  Pac. 
499. 

(1914)  There  Is  no  statute  authorizing 
an  antcal  from  an  order  denying  a  motion 
for  a  new  trial,  except  as  incident  to  an 
appeal  from  a  judgment  of  conviction. 

Parker  v.  State,  10  Okla.  Cr.  641,  139 
Pac  706. 

(1914)  The  word  "action,"  as  used  In 
Rev.  Laws  1910,  5  5327,  relating  to  final 
orders,  includes  Iwth  civil  and  criminal 
action. 

Fowler  V.  State,  45  Okla.  351,  145  Pac 
326. 

(1914)  There  is  no  statute  authorizing 
an  appral  from  an  order  denying  a  motion 
for  a  new  trial,  except  as  instant  to  an  ap- 


peal from  a  Judgment  of  conviction,  and  no 
ai)peat  lies  from  an  order  denying  a  motion 
for  a  new  trial  made  after  the  time  allowed 
by  law  for  taking  an  appeal  has  expired. 
Merrill  V.  State,  11  Okla.  Cr.  27S,  145 
Pac.  1109. 

(1019)  Where  a  county  court  has  made 
an  order  nunc  pro  tunc  sliowing  that  court 
was  opened  on  a  certain  day  and  adjourned 
to  a  certain  dny,  and  parties  who  have  crim- 
inal cases  pcndinj;;  desire  to  attack  said 
oi-der.  It  may  be  attacked  by  filing  a  motion 
in  each  particular  case,  asking  to  have  said 
oi*der  nunc  pro  tunc  set  aside,  and  If  after 
doing  so,  and  they  desire  to  appeal  from  tbe 
order  of  tbe  court  refusing  to  set  aside  said 
order  nunc  pro  tunc,  the  appeal  must  be 
brought  to  the  appellate  court  In  the  original 
action.  In  which  they  are  interested,  and  not 
as  a  s^rate  and  independent  proceeding. 
Petition  of  Breeding,  75  Okla.  160.  182 
Pnc.  mt. 

(1920)  An  appeal  in  a  criminal  cafle  lies 
from  the  final  Judgment  rendered  against 
the  defendant  and  not  from  an  intermediary 
order  on  ruling  of  the  trial  court  made  dur- 
ing the  progress  of  the  trial. 

In  re  Opinion  of  the  Judges.  —  Okla. 
Cr.  — ,  192  Pac  507. 

(1021)  AM>llcatlons  (or  nunc  pro  tunc 
orders,  and  orders  nunc  pro  tunc  are  not 
proceedings  separate  and  distinct  from  the 

original  actions,  but  are  merely  auxiliary  to 
some  action  pending,  and  when  pending  on 
appeal  they  should  be  incorporated  In  the 
original  appeal. 

Dunn  V.  State,  —  Okla.  Cr.  — ,  196  Pac 
730. 

5  599.   Right  to  review  in  generaL 

(1914)  An  appeal  should  not  be  taken 
from  a  Judgment  of  conviction  when  there 
is  no  merit  In  an>-  assignment  brought,  and 
clearly  no  prejudicial  error  In  the  record  of 
the  trial. 

WUson  T.  State,  10  Okla.  Cr.  518,  180 
Pac  62a 

5  600.  Right  of  protecntion  to  review. 

(1912)  Comp.  Laws  1909,  5  6947.  gives  to 
the  state  In  a  criminal  case  the  right  to  pre- 
serve any  question  arising  at  the  trial,  and 
to  have  the  same  reviewed  on  appeal  aftw 
a  determination  of  the  trial  court. 

State  T.  Brown,  8  Okla.  Cr.  40,  126  Pac 
246. 

(1912)  The  state  has  the  right  to  prose- 
cute an  appeal  to  the  Criminal  Court  of 
Appeals  upon  any  question  of  law  reserved 
by  the  state  during  tbe  trial  of  n  criminal 
case,  and  tbe  fact  that  the  defendant  may 
have  been  acquitted  and  could  not  again  he 
tried  for  the  same  offense  will  not  In  any 
way  interfere  with  the  right  of  tbe  state  to 
appeal  and  have  tbe  question  so  rested  set- 
tled. 

State  V.  FrI*Ic  8  Oklii.  Cr.  406.  127 
Pac  1001. 
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( 1915)  A  legMatire  act  granting  the 
stnte  the  rigbt  to  appenl  does  not  by  Im- 
plication  graut  the  same  right  to  diuqIcI- 
lialltiefl  existing  under  state  liiwfi.  unless 
such  right  is  s])eciflc>all}-  conferred,  since  the 
right  of  the  sovereign  to  appeiil  must  bt' 
clearly  authorized. 

Oklahoma  City  v.  Tucker,  11  Oklii.  Cr. 
266.  145  Pac.  757. 

(1010)  The  state  Is  not  allowed  to  aiH>eal 
from  an  onler  of  the  trial  court  granting 
the  defendant  In  a  criminal  action  a  now 
trial,  an  the  grunting  of  a  new  trial  in  such 
c)i«es  is  largely  a  matter  of  sound  judicial 
discretion,  and  usually  Involves  questions  of 
both  law  and  fact ;  and  when  such  discretion 
has  been  exercised  in  favor  of  the  defendant 
it  Is  very  much  like  the  verdict  of  a  Jury  in 
his  favor,  and  the  state  should  have  no  right 
to  appeal  from  it,  unless  such  riglit  is  uii- 
quentlonably  given  by  the  statute. 

State  V.  Curley,  13  Okla.  Cr.  25.  101  I'ac. 

sai. 

(1JI17)  In  this  jurisdit-tion,  the  state  has 
no  right  to  appeal  from  an  order  of  the  trial 
court  grunting  a  new  trial  to  a  perw»n  who 
hiis  iH^en  convicted  of  crime. 

State  V.  Weathers,  la  Okla.  Cr.  i»2.  162 
Pac.  231). 

(1017)  Tlie  right  of  tiie  state  to  aiipcal 
from  an>*  order  or  judgment  of  a  trial  court 
rerts  npon  stntirtory  authority,  which  niithor- 
ity  can  not  be  enlarged  by  construction. 

State  V.  Weathers.  13  Okla.  Cr.  02.  162 
Pac.  239. 

S  601.  Ri^t  of  dcfencUnt  to  review. 
9  602.   In  general. 

(190(>)  An  ap])oal  in  a  criminal  cause 
may  be  taken  as  a  matter  of  right  but  the 
manner  of  taking  and  perfecting  such  apiteal 
prescrllied  by  the  legislature  miiat  be  ob- 
served, . 

Bailey  v.  Territory,  !)  Okla.  461,  60  Pac. 
117. 

(1900)  Where  defendant  hns  been  con- 
victed and  sentenced  to  a  term  in  the  state 
prison,  and  ]icrfeots  an  apiwal  to  the  Crim- 
inal Court  of  Appeals,  it  is  essential  that  he 
should  be  In  custody  pending  his  appeal,  by 
being  confined  in  the  county  jail  or  the  state 
prison,  or  admitted  to  hail;  otherwise  he 
waives  his  right  to  a  review  of  the  cnse  by 
the  Criminal  Court  of  Appeals. 

Tyler  v.  Stnte,  3  Okia.  Cr.  170.  KM  Pac. 
ftlO. 

(1010)  Where  a  defendant  has  been  con- 
victed of  murder  and  sentenced  to  imprlwm- 
nient  for  life  at  hard  labor  in  the  state  peni- 
tentiary, e9cai>e  from  the  custody  of  the  law. 
he  thereby  waived  his  right  of  having  said 
conviction  reviewed  bv  this  court. 

Jacob  v.  State,  3  Okla.  Cr.  64S.  lOS  Pac. 
420. 

(1911)  Wbfere  accused,  after  conviction, 
applies  to  the  Governor  for  a  parole.  It  is  an 
abandonment  of  the  appeal. 

Brown  V.  State,  "i  Okla.  Cr.  667.  IIB  Pac. 
606. 


(1918)  An  appeal  from  a  Judgment  of 
conviction  in  a  criminal  case  is  a  matter  of 
rigbt;  but  the  legislature  may  prescribe  the 

manner  in  which  this  rigbt  must  be  exer- 
cised. 

Jolinson  v.  State,  10  Okla.  Cr.  306.  135 
Pac.  1154. 

(1021)  In  a  criminal  case,  every  de- 
fendant has  a  constitutional  right  of  appeal; 
but  the  stntntes  regulate  the  time  and  man- 
ner of  exercising  that  right.  The  defendant 
may  lose  hla  right  of  appeal  by  waiver  or 
estopiwl  or  by  failure  to  perfect  or  prosecute 
bis  appeal,  and.  once  having  waived  or  for- 
feited that  right,  he  can  not  have  it  revived 
out  of  time  by  resisting  an  onler  directing 
an  entry  of  judgment  nunc  jiro  tunc. 

imnn  v.  state,  —  Okla.  Cr.  — ,  106  Pac. 
730. 

(B)     PRESKNTATION    AND  RESKRVA- 
TION   IX   I>OWEU  COURT  OF 
(JROCNDS  OF  REVIEW. 

i  603.  Ihreaeiiiation  of  qnestions  in  generaL 

(1895)  Questions  not  raised  at  the  trial 
of  a  criminal  ease  can  not  be  considered  on 
appeal 

Wam^y  v.  Territory-,  3  Okla.  270,  41 
Pac.  600. 

(1910)  A  plea  of  former  acquittal  will 
not  be  considered  by  this  couit  where  it  was 
not  interposed  on  arraignment  and  Incor- 
porated In  the  case-made. 

Petitti  V.  State,  3  Okla.  Cr.  5«7,  107  Pac. 
954. 

(1012)  Only  those  questions  can  be  con- 
sidered ui>on  appeal  unless  Jurisdictional, 
which  were  decided  adversely  to  the  appel- 
lant in  the  trial  court. 

Mitchell  v.  .'itate,  T  Okla.  Cr.  563.  124 
Pac.  1112. 

(1013)  The  plea  of  former  jeopardy  can 
not  be  considered  by  the  appellate  court 
unless  it  is  presented  in  the  lower  court  in 
the  manner  prescribed  by  statute. 

Sims  V.  State,  0  Okla.  Cr.  361.  1.S2  Par. 
608. 

(1913)  Where  n  fair  and  impartial  trial 
is  bad  In  a  trial  court,  and  no  effort  is  made 
to  impeach  the  prosecutli^  witness,  either 
directly  or  Indirectly,  an  attack  In  the  Crim- 
inal Court  of  Appeals  upon  his  credibility  Is 
wholly  without  merit  and  unwarranted. 

Allen  V.  State,  10  Okla.  Cr.  75.  133  Pac. 
1138. 

(1915)  Where  an  Indictment  Is  dniilicit- 
ous  as  charging  the  introduction  of  Intoxicat- 
ing liquor  from  without  Indian  cotmtry  into 
Indian  country-,  a^d  also  with  Introducing  in- 
toxicating liquor  from  without  the  state  of 
Oklahoma  Into  Indian  country,  but  the  in- 
dictment was  not  demurred  to  on  the  ground 
of  duplicity,  and  the  case  was  tried  on  the 
theory  that  was  an  indictment  for  Introduc- 
ing liquor  from  without  the  state  Into  Indian 
country,  it  wlil  be  so  treated  on  appeal. 
Lewellen  v.  United  SUtea,  223  Fed.  18. 
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(1015)  la  crtmliial  cases,  in  wbicb  the 
life  or  the  personal  liberty  of  the  defendant 
Is  at  stake,  the  courts  of  the  United  States, 
iu  the  exercise  of  a  sound  dlflcretion,  may 
notice  sucb  a  ]{rave  error  u%  the  absence  oi 
substantia]  evidence  to  sustain  the  convic- 
tion, Hithougb  the  question  It  presents  was 
not  properly  raised  In  the  trial  court  by 
motion,  request,  objection,  exception,  or  a» 
tdgnment  of  error. 

Moore  t.  United  States,  221  Fed.  03. 

(1917)  An  assignment  of  error  biised 
uiHjn  a  proposition  not  proiwrly  preserved  In 
the  trial  court  and  not  supported  by  any 
legal  showing  can  not  avail  ou  appeal,  and 
win  not  be  considered  by  the  Criminal  Court 
of  Appeals. 

Pace  V.  State,  13  Okla.  Cr.  580,  165  Pac. 

iieo. 

(1918)  The  Criminal  Court  of  Appeals 
will  review  the  record  on  apiieal  only  as  to 
errors  projierly  presen'ed  as  provided  by  tb« 
statutes,  or  those  which  are  reasonably  cal- 
culated to  deprive  the  accused  of  n  substan- 
tial right,  or  such  as  may  result  In  depriv- 
ing him  of  a  fair  and  Imimrthtl  trial. 

Lloyd  v.  State,  15  Okla.  Cr.  130,  175  Piic. 
374. 

9  604.   Necessity  of  objections. 
9605.   In  generaL 

(1895)  Where  no  objection  wus  made  or 
exceptions  saved  in  the  lower  court,  there  1m 
no  ground  for  review. 

Wamsley  v.  Territory,  3  Okbi.  279,  41 
Pac.  tm. 

(10U3)  The  jurisdietlou  uf  the  court  over 
the  subjcct-niiitter  of  ii  criminal  prosecution 
may  be  first  raised  ou  appeal. 

Shivers  v.  Territory,  13  Okla.  406,  74 

Pac.  SOO. 

(1004)  Objections  not  nntde  at  the  trial, 
nor  included  In  the  grounds  fur  a  new  trial, 
but  flrst  appcnring  in  tlie  asslKuments  ot 
error,  will  imt  be  considered  on  anieal. 

Williams  V.  United  States,  6  Ind.  Tei. 
1,  88  S.  W.  334. 

(lt»OS)  ObjectloiiK  to  alleyod  errors  must 
be  mmie  in  sutttcient  time  to  i>ermit  the 
court  to  rule  thereon  before  action  Is  taken 
and  before  trial  is  endeil. 

Johnson  v.  State,  1  Okla.  Cr.  321.  97 
Pac.  1059. 

(iy*i8)  Where  the  record  shows  no  objoc- 
tiun  made  and  no  excei)tions  taken,  the  error 
will  not  be  considered  except  In  the  interest 
of  Justice. 

George  v.  United  States,  1  Okla.  Cr.  307. 
97  Pac.  1052. 

(1912)  Where  the  trial  court  refused  to 
submit  Instructions  to  the  attorneys  for  in- 
flection, the  defendant  will  be  entitled  to 
such  objections  and  exceptions  as  he  mlf^ht 
have  had  if  they  had  been  submitted. 

Fowler  v.  State,  8  Okla.  Cr.  130,  ISO 
Pac.  SSL 


(1019)  Questions  not  jurisdictional  in 
character  must  be  properly  raised  In  the  trial 
court  and  decided  adversely  to  the  appel- 
lunt,  and  then  presented  in  the  Criminal 
Court  of  Appeals  by  petition  in  error. 

McGill  v.  State.  16  Okla.  Cr.  657,  185 
Pac.  530. 

S  606.   In  preliminary  proceedings. 

(1902)  Objections  to  the  manner  of  ar- 
raiment  come  too  late  when  made  for  the 
first  time  on  apiieal. 

Itutter  r.  Territory,  11  Okla.  454,  68  Pac. 
507. 

(1010)  Where  the  record  is  silent  as  to 
whether  or  not  the  defendant  has  been  ar- 
raigned, but  shows  that  the  defendant  ap- 
peared by  counsel  and  announced  ready  for 
trial,  participated  In  the  selection  of  the 
jury  and  the  examination  of  the  wltnesseK. 
and  further  shows  tbiit  the  issues  in  the  case 
were  proi)erly  made  up  and  submitted  to  the 
jury,  it  i-^  too  late  after  conviction  for  the 
defendant  to  object  uiH>n  the  fironnd  that  he 
was  not  arraigned:  and  where  the  record 
is  silent  as  to  whether  the  defendant  bad 
'  been  ari-aigiied,  but  aftirmatively  shows  that 
the  defendant  was  accorded  all  the  rights 
and  privileges  which  the  statute  secures  him 
by  arraignment,  the  Criminal  Court  of  Ap- 
peals will  presume  that  the  defendant  was 
either  arraigned  or  that  he  waived  arralgu- 
meat. 

Wood  V.  State,  4  Okla.  Cr.  436,  112  Pac. 
11. 

(1912)  Where  the  record  shown  that  the 
regular  Judge  Is  dlsquuIiHed  and  that  ii  rik>- 
clal  Judge  has  been  sele<-ted  hy  the  parties 
and  sworn  and  has  presided  at  the  trinl.  the 
form  of  the  oath  administered  to  such  tqMK'Inl 
judge  can  not  for  the  tirst  time  be  ques- 
tioned ujHtn  appeal. 

Mitchell  V.  State.  7  Okla.  Cr.  56.3.  124 
Pac.  1112. 

(1013)  .\n  obje<rtion  to  the  jury  luincl 
raised  after  verdict,  in  the  absence  of  any 
showing  that  accused  bad  other  than  a  fair 
trial,  will  not  be  considered  on  apfioal. 

Baker  v.  State,  9  Okla.  Cr.  47.  130  Pac. 
524. 

(1919)  A  conviction  In  a  felony  case  will 
not  be  reversed  becanse  the  record  falls  to 
show  that  defendant  wa«  ever  arrnlgned  or 
waived  arralKnniont,  or  that  he  pleaded  to 
the  information,  where  the  information  wns 
read  by  the  county  attorney  to  the  jury  In 
the  presence  of  defendant  and  his  counsel, 
and  the  jury  was  informed  by  the  county 
attorney  that  defendant  had  entered  a  plea 
of  not  guilty;  the  defendant  making  no  ob- 
jection. 

Simpson  V.  State.  10  Okla.  Cr.  533.  1R5 
Pac.  116. 

S  607.   lodictment  or  infomution. 

(1S97)  The  Supreme  Court  is  not  re- 
quired to  determlue  the  validity  of  an  Indtct- 
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ment  which  hns  not  bwn  dmllenKed  in  the 
trial  court. 

Wright  V.  Territory,  5  Okla.  78,  47  Pac. 
1068. 

(1903)  Objections  ttiat  au  iudlctuient  was 
not  found,  or  was  not  Imlorsed,  or  was  not 
presented,  as  pre8crll)ed  by  the  Crimhial 
Code,  can  not  be  first  raised  on  apiKiiL 

Shivers  v.  Territory,  13  Okla.  466,  74 
Pac.  889. 

^(1003)  The  HufflcieiK-y  of  mi  iiidictuieiit  to 
»ui>port  a  Judgment  of  conviction  may  be 
niised  for  the  first  time  on  appetil. 

Shivers  v.  Territory,  13  Okla.  466,  74 
Pac.  889. 

(1910)  ObjectionB  to  the  sufficiency  of  an 
Indictment  can  not  t>e  mude  for  the  first 
tinie  on  appeal  on  writ  of  error. 

Pickett  V.  United  States,  210  V.  S.  456. 
54  J.  ed.  566,  30  Sup.  Ct  265. 

The  authenticity  of  an  indictment  should 
be  raised  by  motion  to  quash  and  set  aside, 
or  by  pleii  lu  abatement,  in  the  trial  court, 
and  it  can  not  he  raised  for  the  first  time  on 
iipiieal. 

(1911)  Jolly  V.  state.  '(  Okla.  Cr.  301. 
115  Pile.  124;  (1915)  Dew  v.  State,  11 
Okla.  Or.  581,  149  Pac.  917. 

(1011)  The  objection  to  an  information 
thut  it  states  that  the  defendant  wnived  a 
lirclliiiinary  examlnntiou  before  a  justice  of 
rhe  i»ence,  and  was  by  the  justice  held  to 
iinswer.  will  not  be  considered  by  the  Crim- 
inal Court  of  Appeals,  where  it  was  not  pre- 
seuteii  to  the  trial  court  by  a  plea  in  abate- 
ment, for  a  motion  to  quash  or  set  aside  tht 
information  before  the  jury  was  sworn,  bnt 
only  by  objection  to  the  reading  of  the  In 
formation  to  the  Jury. 

Myers  v.  State,  6  Okla.  Or.  308,  119  Pac. 
136. 

(1913)  Where  awused  pleads  to  an  Infor- 
iimtion  which  is  not  signed  by  the  county  at- 
toniey.  as  required  by  Comp.  Laws  1909. 
§07.>i.  and  goes  to  trial  thereon  without  ob- 
jei'tion.  lie  can  not  he  heard  to  complain  of 
such  ilefoct  on  appeiil. 

l*n>wn  V.  State,  0  Okla.  Cr.  382,  132  Pac. 
359. 

(1915)  The  sufliciency  of  au  information 
can  not  be  raised  upon  ap|)enl.  unless  somt 
foundation  was  laid  therefor  before  final 
Judinneut  was  rendered,  and  where  the  rec- 
ord shows  that  no  demurrer  was  Interposed, 
nnd  no  motion  In  arrest  of  Judgment  was 
made  after  verdict,  and  no  objection  taken 
or  question  raise<l  ai>  to  tlie  sufflciency  of  the 
information  in  the  trial  court,  the  defects, 
if  an.v,  were  in  efTect  waive*). 

MciJangh  v.  State,  12  Okhl.  Cr.  90,  152 
Pac.  140. 

(1915)  An  objection  to  the  sufficiency  of 
an  Information  can  not  be  mise<1  for  the  first 
time  upon  appeal,  unless  it  is  no  objection 


to  the  Jurisdiction  of  the  trial  court  over  the 
subject-matter  of  the  information. 

Love  V.  State,  12  Okla.  Cr.  1.  150  Pac 
913. 

(1915)    An  objection  ttiat  the  record  doea 
not  show  that  the  indictment  was  by  the 
grand  Jury  retumetl  Into  open  court,  can  not 
be  raised  for  the  first  time  on  appeal. 
Guinn  V.  United  States,  228  Fed.  103. 

(1910)  That  the  record  does  not  sof- 
flciently  show  that  the  indictment  was  by 
the  grand  Jury  returaed  Into  open  court,  may 
be  waived  by  the  accused  by  failure  to  make 
seasonable  objcctiim. 

Guinn  V.  T'nitpd  States,  228  Fetl.  10.'i. 

(1918)  An  HSHignnient  of  error  in  that 
there  was  a  fatal  variance  between  allega- 
tions of  lufornmtion  and  proof  not  urged  In 
the  court  below,  and  not  a  ground  for  re- 
versal presented  in  the  jietitlon  In  error, 
neetl  not  be  considered. 

Thomas  V.  State.  14  Okla.  Cr.  4CS,  171 
Pac.  747. 

(1919)  When  a  defendant  is  complained 
against  for  a  felony,  is  arrested,  attars, 
waives  a  preliminary  examination,  and  is 
held  to  answer  In  the  district  court,  and  goes 
to  trial  without  ohjoction  to  the  Information 
In  the  district  court,  he  thereby  waives  all 
ripht  to  qu^tlon  the  validity  of  the  informa- 
tion upon  the  ground  that  It  was  not  signed 
by  n  lepnily  qualifled  county  attorney. 

Braught  v.  State,  —  Okla.  Cr.  — ,  179 
Pac.  769. 

(inift)  Alleged  duplicity  in  an  informa- 
tion or  Indictment  constitutes  grounds  for 
denmrrer  thereto,  bnt  If  the  information  or 
Indictment  is  not  demurred  to  upon  this 
ground  in  the  trial  court,  the  objection  that 
the  indictment  or  information  Is  dupllcitons 
is  waived  in  the  Criminal  Court  of  Appeals. 
Richards  v.  State,  15  Okla.  Cr.  582,  179 
Pac.  777. 

(1919)  Where  defendant  proceeded  to 
trial  on  an  amended  Information,  without 
asking  additional  time  to  plead  thereto  and 
without  filing  any  motion  to  quash  or  set  it 
aside,  he  waived  failnre  to  reverify  It. 

Thayer  v.  State,  16  Okla.  Cr.  712,  183 
Pac.  931. 

(1019)  Where  n  defendant  falls  to  file  a 
motion  to  set  aside  an  information  which 
was  not  signed  hy  the  county  attorney  at 
the  time  it  was  filed,  and  fails  to  interpose 
a  demurrer  thereto,  nnd  without  objection 
goes  to  trial  thereon,  he  waives  all  right  to 
afterwards  object  to  the  Informntion  upon 
this  ground,  and  can  not  be  heard  upon  ap- 
peal to  complain  that  the  information  was 
not  sienod  by  the  county  attorney  as  dlrecte<l 
by  law. 

Slniiison  V.  State.  16  Okla.  Cr.  533.  185 
Pac.  116. 

(1919)  An  assignment  of  error  that  "the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence" does  not  raise  the  question  of  the  suf- 
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flcioicy  of  the  inforiuatloji.  To  raise  the 
qnestioD  of  the  sufficiency  ot  an  information 
In  tbe  appellate  court,  a  demurrer  or  otber 
proper  objection  should  be  made  thereto  in 
the  trial  court 

Rboades  v.  State,  10  Oklii.  Cr.  446,  184 
Pac.  813. 

(1920)  An  objection  to  the  sufficiency  of 
811  Information  can  not  be  raised  for  the  first 
time  uiion  apiwal,  unless  the  information 
fails  to  clmrge  a  public  offense. 

Franklin  v.  State,  —  Okla.  Cr.  — ,  188 
Pac.  686. 

S  608.   Jurisdiction  and  ventte. 

( l&lO)  Jurisdictional  matters  may  be 
raised  for  the  first  time  in  the  appellate 
court. 

Ex  parte  Tftlley.  4  Okla.  Cr.  388,  112 
Pac.  36. 

(1011)  Prior  to  statehood,  a  valid  indict- 
ment was  a  Jurisdictional  requirement  In  all 
felony  cases,  under  the  provisions  of  the'law 
In  force  in  Oklahoma  Terrltoi?;  and  no  act 
of  a  person  cbaiiEed  with  crtme  could  con- 
fer jurisdiction  upon  the  courts  of  the  ter- 
ritory to  legally  try  any  canac  pending 
a^tnst  such  j)erson. 

Oibbons  V.  State,  5  Okla.  Cr.  212,  115 
Pac.  129. 

(1911)  Jurisdictional  questions  disclosed 
by  the  record  are  never  waived,  and  can  be 
ruised  at  any  time  before  or  after  a  trial  in 
a  motion  in  arrest  of  judgment,  or  even  for 
the  first  time  in  the  appellate  court. 

Gibbons  v.  State,  5  Oklji.  Cr.  212,  115 
Pac.  129. 

(1918)  An  assignment  that  there  was  a 
fatal  variance  l>etween  the  all^ations  of  the 
information  and  the  proof  is  not  a  matter 
that  goes  to  the  court's  Jurisdiction. 

Thomas  v.  State.  14  Okla.  Cr.  468,  171 
Pac.  747. 

(1810)  Questions  involving  the  Jurisdic- 
tion of  the  trial  court  may  be  raised  for  the 
Qrst  time  on  appeal. 

Terrdl  v.  State,  16  Okla.  Cr.  287,  177 
Pac.  125. 

(1919)  Where  two  persons  are  jointly  in- 
dicted, and  before  a  sevenmce,  a  motion  for 
a  change  of  venue  by  one  of  them,  in  which 
the  other  does  not  Join,  is  not  a  motion  on 
the  part  of  the  other  defendiint;  and,  where 
puch  cliange  of  venue  la  denied,  a  severance 
had,  and  the  defendant  who  did  not  join  in 
said  motion  is  sexmrately  tried,  convicted, 
and  appeals  to  the  Criminal  Court  of  Ap- 
peals, the  overruling  of  such  motion  can  not 
be  snccewftdly  assigned  as  error. 

Mlddleton  v.  State,  16  Okla.  Cr.  320,  183 
Pac.  626. 

S  609.   Proceedings  at  trial  in  generaL 

( 1910 )  Under  Snyder's  Comp.  Laws, 
8  6830,  where  two  or  more  persons  are  Jointly 
chained  with  a  misdemeanor,  the  granting 
or  r^nsal  of  a  severance  rests  In  the  dis- 


cretion of  the  court,  and  the  exerciie  of  such 
'llscretion  Is  reviewable;  but,  to  be  reviewed, 
the  case-made  or  bill  of  exceptions  must 

uhow  an  application  for  a  severance  setting 
out  surttcient  grounds  therefor,  and  sup- 
ported by  affidavits  or  oral  testimony,  and 
the  application  must  be  made  before  the  Im- 
imnellDg  of  the  Jury  is  begun. 

Steen  v.  State.  4  Okla.  Cr.  800,  111  Pac. 
1097. 

.  (1911)  When  a  case  Is  called  for  trial 
nnd  a  Jury  selected,  the  trial  court  should  be 
slow  to  permit  the  Indorsemrat  of  witnesses 
to  he  called  In  chief  by  the  state,  and  should 
only  do  so  when  it  Is  necessary  for  the  fur- 
thenince  of  substantial  Justice:  and  any 
abuse  of  discretion  In  permitting  the  Indorse 
nient  of  witnesses  would  entitle  the  defend- 
ant against  whom  they  are  tu  be  used  to  a 
l)Ostpoucuient  or  a  continuance. 

Ford  v.  State,  5  Okla.  Cr.  240,  114  Pac. 
273. 

(1911)  Where  a  defendant  makes  no  ob- 
jection, and  takes  no  exception  to  the  action 
of  the  court  In  permitting  witnesses  to  be 
indorsed,  and  falls  to  show  wherein  he  was 
prejudiced  by  such  action,  the  ruling  of  the 
trial  court  will  not  be  disturbed  on  appeal. 
Ford  v.  State.  5  Okla.  Cr.  240,  114  Pac. 
273. 

(1911)  A  defendant  on  trlnl  should  pro- 
tect his  rights  by  proper  objections  and  ex- 
t-eptionn  in  the  trial  court,  nnd  unless  this  is 
done,  be  will  not  be  heard  to  complain  here 
except  on  fundamental  errors. 

Fopd  V.  State,  5  Okla.  Cr.  240,  114  Poc. 
273. 

(1913)  Where  accused's  counsel  dis- 
covers, during  the  trial,  that  one  Juror  has 
been  convicted  of  a  felony  and  makes  no  com- 
I»lalnt.  accused  can  not  he  heard  after  his 
conviction  to  complain  that  the  Juror  was 
disqualified. 

Brown  T.  State,  9  Okla.  Cr.  382,  132  Pac. 
359. 

(1913)  Where  the  record  shows  that  a 
defendant  participated  in  the  trial,  nnd  after 
conviction  filed  a  motion  for  a  new  trial  in 
which  he  did  not  claim  that  any  portion  of 
the  trial  took  place  in  his  absence,  and  where 
the  record  also  shows  that  the  defendant 
was  present  when  Judgment  was  pronounced 
against  him,  nnd  was  asked  by  the  court 
what,  if  anytliliig,  he  had  to  say  why  judg- 
ment should  not  be  pronounced,  and  the  de- 
fendant said  nothing,  the  Supreme  CTourt 
will  presume  that  the  defendant  was  pres- 
ent during  his  entire  trial,  and  the  question 
of  his  absence  during  such  trial  can  not  be 
raised  for  the  first  time  upon  appeal. 

Bowman  v.  Stote,  9  Okla.  Cr.  577.  132 
Pac.  824. 

(1918)  The  provision  in  Rev.  Laws  1910. 
§  3690,  thfit  "no  name  of  a  person  who  does 
not  possess  the  qualifications  of  an  elector" 
shall  be  placed  uuon  the  jury  list  by  the  jury 
commissioners.  Is  directory,  and  aimed  to 
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reduce  to  n  minimum  the  likelihood  of  har- 
Ing  served  and  summoned  for  Jury  service 
Iiersons  not  qunliflcd  under  the  Jaw:  and 
where.  b,v  reanon  of  inadvertence  or  mistake, 
the  mime  of  a  iierwon  who  if  a  taxpayer,  t»ut 
a  uiluor,  Is  selected  and  jilaced  upon  the 
Jury  list,  the  defendant  may  not  raise  the 
question  that  said  juror  was  not  IJiwfuUy 
selecteil,  for  the  first  time  after  verdict  has 
been  rendered,  since  if  such  juror  was  a 
minor  at  tlie  time  the  Jury  wiis  Impaneled 
iind  sworn  to  try  the  cause,  a  challenge  for 
(■aiise  ui)on  the  grounds  stated  In  Rev.  Laws 
1910,  5  r>S.">7,  subd.  2.  should  have  been  iuter- 
l>osed  as  to  him;  otherwise,  there  Is  a  lack 
of  dillfience  to  discover  the  dlBqunliflcatlon. 
Brown  V.  State,  14  Okta.  Or.  609,  174 
Pac.  1102. 

(1018)  Where  it  is  contended  that  the 
trial  court  prejudiced  the  substantial  rights 
of  the  defendnnts  by  conducting  In  part  the 
examination  of  one  of  the  state's  wltne*ises, 
projier  obJe<'tion  should  be  mnde  and  excep- 
tion taken  in  the  court's  action  in  the  lower 
court.  The  trial  court  should  be  afforded  an 
o|»portuu[ty  to  corre<'t  any  mistakes  made 
(luring  the  progress  of  the  trial,  and.  where 
such  «n  opi»ortunity  is  n(rt  given  the  trial 
court,  the  alleged  misconduct  must  amount 
to  a  deprivation  of  some  constitutional  or 
statutory  right  guaranteed  to  the  defendant 
before  a  judgment  of  conviction  will  be  set 
aside  upon  such  ground,  where  the  alleged 
error  la  first  urged  In  the  Criminal  Court  of 
Appeals. 

Johnson  v.  State.  15  Okln.  Cr.  297.  176 

Pac.  256. 

(1918)  Where  it  is  clalme<l  that  the  re- 
marks of  the  trial  Judge  were  prejudicial  to 
the  defendant,  a  motion  should  be  interposed 
to  witbdrsw  such  remnrks  from  the  consid- 
eration of  the  Jui"y,  and.  If  such  motion  be 
overruled,  tlien  proper  exception  should  be 
taken  to  the  court's  action.  The  trial  court 
should  be  afForded  an  opiwrtnnlty  to  with- 
draw from  the  consideration  of  the  Jurj' 
alleged  improper  remarks  made  during  the 
progress  of  the  trial,  and,  where  such  an 
opiiortunlty  Is  not  given  the  trial  court,  the 
alleged  ndsconduct  must  amount  to  a  depri- 
vation of  some  constitutional  or  statutory 
rieht  punntiiteed  to  the  defendant  before  a 
Judgment  of  conviction  will  be  set  aside  upon 
such  ground  In  the  Criminal  Court  of  Ap- 
I>eals. 

Klein  V.  State,  15  OKla.  Cr.  350,  176  Pac. 
414. 

(11)1!))  M*here  the  question  of  the  pres- 
ence of  the  defendant  at  his  trial  for  felony 
is  not  raised  in  the  lower  Court,  it  can  not 
be  raised  on  appeal  to  the  Criminal  Court  of 
Appeals,  unless  the  record  affirmatively 
shon's  that  the  defiendant  was  not  present  at 
such  trial. 

Piles  V.  State,  16  Okla.  Cr.  363,  182  Pac. 

on; 

(1»19)  That  the  sheriff  or  other  ofBcer 
who  summoned  avon  an  open  venire  a  panel, 


or  a  part  of  a  panel  of  jurors.  Is  biased  or 
prejudiced  against  a  defendant  Is  made,  by 
Rev.  T^ws  11*10,  §  584S.  h  special  ground  of 
challenge,  hut  in  order  to  have  such  question 
revieweil  by  the  Criminal  Court  of  Appeals, 
a  defendant  must  interpose  a  challenge  to 
such  panel,  and,  failing  so  to  do,  such  ground 
of  objection  to  the  jury  Is  waived. 

Grlsson  v.  State,  16  Okln.  569,  185  Pac. 
452. 

S610.   ETidenee. 

(1900)  The  verdict  of  a  jury  will  not  be 
set  aside  on  apiieal  on  the  ground  that  in- 
competent and  inmiaterial  evidence  was  per- 
mitted to  go  to  tbe  Jurj-,  where  the  record 
shows  that  such  evidence  w&s  not  objecteil 
to  by  the  defendant,  and  no  motion  was  made 
to  strike  It  out. 

Dmrv  v.  Territory,  9  Okla.  398,  00  Pae. 
101. 

(1904)  In  a  criminal  prosecution  the 
record  must  show  an  objection  to  the  admis- 
sion of  Improper  evidence,  to  be  available 
on  review. 

WUson  V.  United  States,  5  Ind.  Ter.  610. 
82  S.  W.  924. 

(1906)  Under  Mansf.  Dig.,  5  5157  (Ind. 
Ter.  Ann.  Stut.  1899,  5  3302),  pntvidlng  that 
the  party  objecting  to  a  decision  of  the 
court  umst  except  at  the  time  the  decision 
Is  made,  and  that  time  may  be  given  to  re- 
duce the  exception  to  writing,  but  not  beyond 
tbe  succeeding  term,  objections  to  the  admis- 
sion of  evidence  not  made  till  the  bringing 
of  a  writ  of  error  are  too  late. 

Mickle  V.  United  States,  6  Ind.  Ter.  557, 
98  S.  W.  349. 

(1911)  Where  evidence  Is  admitted  with- 
out objection,  It  Is  too  late  upon  appeal  to 
complain  of  the  introduction  of  such  evi- 
dence 

Oritts  v.  State,  6  Okla.  Cr.  534,  118  Pac. 
673. 

(1913)  Where  tbe  testimony  of  a  wife  is 
received  against  her  husband,  without  ,ob- 
jectlon,  such  nmtter  can  not  be  complaiheil 
of  upon  appeal. 

Hunter  v.  State,  10  Okln.  Cr.  119,  1»4 
Pac.  1134. 

(1915)  In  a  criminal  case,  where  the  life 
or  liberty  of  a  citizen  is  at  stake,  the  appel- 
late court  ni:iy.  In  the  Interest  of  Justice,  ex- 
amine the  evidence  to  determine  whether 
there  Is  any  substantial  evidence  against  the 
nccuHe<l,  and  If  none  to  reverse  the  Jndgmoit. 
although  no  motion  or  request  was  made  on 
that  ground,  and  no  exception  taken  or  as- 
signment of  error  made  thereon. 

Helder  v.  t*nlted  States,  227  Fed.  832. 

(1915)  A  request  by  a  defendant  at  the 
close  of  tbe  evidence  for  a  directed  verdict 
in  his  favor  presents  to  tbe  trial  court  for 
decision  the  question  of  law  whether  or  not 
there  Is  any  substantia)  evidence  to  sustain 
a  verdict  against  him.  and  no  further  speci- 
fication to  the  trial  or  the  appellate  court  of 
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the  basU  of  tbe  request  is  requisite  to  the 
rerlew  by  the  appellate  court  of  the  refusal 
of  the  request  on  the  ground  that  there  was 
no  such  evidence. 

Isbell  T.  rotted  States.  227  Fed.  788. 

(1017)  All  objection  made  on  appeal  to 
the  aduilsKiou  of  certain  evidence  of  acci- 
dents to  trains  cAn  not  be  considered,  be- 
caa8e  not  presented  In  tbe  trial  court  and 
ex<>e|>tioiis  saved. 

Atchison,  T.  &  S.  F.  By.  Co.  v.  United 
StRteft.  243  Fed.  114. 

( litis )  Where  evidence  Is  conflicting  as 
to  whetlier  defendant's  confession  was  vol- 
untarily made,  and  trial  court  admits  It 
without  objection  or  exception,  the  burden 
upon  appellant  of  affirmatively  establishing 
error  is  not  sustained. 

Kinser  v.  State,  15  Okla.  Cr.  267.  176 
Pac.  92. 

(1919)  Where  state  dismissed  a  prosecu- 
tion for  murder  against  a  co-defendant,  and 
so  qualified  her  as  a  witness  in  behalf  of 
her  co-defendant,  on  a  seimnite  trial,  nnil 
where  state's  objection  to  defendant's  croRs- 
examinntlon  of  former  co-defendant  as  to  de- 
tails of  crime  was  sustained,  defendant's 
counsel  should  bare  renewed  request  to  use 
former  co-defendant  as  a  witness  in  behalf 
of  defendant. 

Dix  V.  State.  15  Okla.  Cr.  SCO,  179  Pac. 
034. 

(1019)  The  omission  of  parties  to  call  the 
attention  of  the  trial  court  to  tbe  failure  of 
witnesses  to  clearly  Identify  a  city  mentione<l 
In  their  teKtluiouy  waives  the  error. 

Wooms  V.  United  States,  257  Fed.  57. 

( 1919)  Admission  of  evidence  which  is 
not  objecteii  and  excepted  to  will  not  be  re- 
viewed on  ap|>eal  by  tbe  Criminal  Court  of 
Ap|>eale  unless  It  constitutes  fundamental 
error. 

Melggs.  V.  State,  16  Okia.  Cr.  557.  1.S5 
Pac.  450. 

(1910)  Tile  rftriewing  court  may  In  Its 
discretion  notice  claim  of  insiifttclency  of  evi- 
dence to  sustain  tbe  verdict  thoufih  not 
raised  below,  where  tbe  case  Involves  the  de- 
fendant's liberty,  Is  argued  by  both  parties, 
and  is  the  only  question  presented  and 
annied  In  behalf  of  defendant. 

Blackstock  v.  I'nlted  States.  261  Fed. 
150. 

In  criminal  cases  where  the  life  or  ttie 
liberty  of  the  defendant  is  at  stake  the 
courts  of  the  United  States  lu  the  exercise 
of  a  sound  discretion  may  notice  such  a 
grave  error  as  his  conviction  without  evi- 
dence to  support  it  although  the  qnestlon  It 
presets  was  not  properly  raised  in  the  trial 
court  by  request,  objection,  exception,  or  aa- 
^gnment  of  error. 

(1920)  Sturtz  V.  United  States,  268  Fed. 

350;  (1920)  HoUand  v.  United  States, 

288  Fed.  244. 


(1920)  In  a  prosecution  of  physician  for 
violation  of  Harrison  Anti-Narcotic  Act 
(Comp.  Stat,  {{  d287g-6287q).  by  selling  mor- 
phine without  a  dealer's  license,  the  testi- 
mony of  government  officers  that  they  bad 
searched  and  found  morphine  and  cocaine 
on  the  acexisod'a  jiremlses  was  pertinent 
on  the  question  as  to  whether  he  was  deal- 
ing in  such  drugs,  and  the  objection  that 
such  search  was  unlawful  conies  too  late 
to  affect  tbe  admissibility  of  his  testimony 
since  no  such  objection  was  made  at  the 
trial. 

Sims  V.  I'nlted  States.  26S  Fed.  2U. 

(1920)  The  defendant  In  a  criminal  prose- 
cution did  not  preserve  the  right  to  secure 
a  review  in  the  circuit  court  of  aiq)eals  on 
the  ground  of  the  sufficiency  of  tbe  evidence 
to  support  the  verdict  when  he  did  not  in- 
terpose In  n  demurrer  to  the  evidence  of 
the  government  or  request  the  trial  court 
to  direct  a  verdict  In  his  favor. 

SturtB  v.  United  States,  268  Fed.  350. 

i  611.   Argnments  snd  conduct  of  comueL 

See  5  410. 
January  v.  State,  Ifl  Okla.  Cr.  166,  181 
Pac.  614. 

(ItHtM)  Where  lmproi>er  argument  Is  Iii- 
duige*!  In  by  the  prosecuting  attorney,  and  an 
objection  thereto  Is  Interposed,  the  couit 
should  be  required,  in  addition  to  the  objec- 
tion, to  cbarse  the  jury  to  disregard  such 
ini)>roper  argument  or  statement. 

Thacker  v.  State,  3  Okla.  Cr.  485.  106 
Pac.  086. 

(1008)  Where  the  language  used  by  an  as- 
sistant Ignited  States  attorney  In  his  oimi- 
ing  statement  was  calculated  to  prejudice 

the  accused,  and  proper  objection  was  made 
and  overruled  by  the  court,  and  exceptions 
taken,  the  question  will  be  reviewed  on 
appeal,  but  not  othemviw. 

Vlckers  v.  ITnited  States.  1  Okla.  Cr.  452, 

98  Pac.  467. 

(JOOO)  A  conviction  will  not  be  reversed 
for  Improper  remarks  of  prosecuting  attor- 
ney, unless  accused  objected  and  moved  the 
court  to  withdraw  thcmi.  and  the  record 
shows  the  overruling  of  the  motion. 

Johnson  v.  United  States,  2  Okla.  Cr.  16, 

99  Pac.  1022. 

(1009)  The  defendant,  in  a  prosecution 
for  murder,  on  appenl,  can  not  predicate 
error  on  misconduct  of  tbe  prosecuting  at- 
torney in  asking  improper  queKfl<His.  where 
the  court  sustains  the  objections  as  made, 
and  where  no  request  was  made  to  lustmct 
tbe  Jury  not  to  consider  tbe  same. 

Cannon  v.  Territory,  1  Okla.  Cr.  600.  00 
Pac.  622. 

(1911)  Improper  remarks  alleged  to  have 
been  made  by  tbe  county  attorney  in  his 
closing  argument  to  the  Jury  will  not  be 
considered  upon  appeal,  unless  the  remarks 
were  objected  to  at  the  time  made,  and  a 
motion  was  made  requesting  the  court  to 
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exclude  such  remarks  from  the  Jury;  and 
this  moat  be  made  to  appear  by  proper  re- 
dtala  In  the  caae-made,  duly  certified  to  by 
the  trial  Judge. 

Johnson  r.  State,  5  Okla.  Cr.  13, 113  Pac. 
552. 

(1918)  Where  error  to  assigned  on  the 
ground  of  alleged  misconduct  of  tbe  county 
attorney  In  his  argument  to  the  Jury,  the 
attention  of  tbe  court  should  be  called  to 
the  language  used  by  proper  objection,  and 
a  ruUng  had  thereon  by  the  court,  and  ex- 
ception thereto  reserved,  and  the  question 
will  th«i  be  reviewed ;  or  If  the  court  settles 
and  signs  a  bill  of  exceptions,  lowing  the 
alleged  misconduct,  the  Questiou  will  be  re- 
viewed ;  bat  where  the  objection  made  and 
exception  tnhen  is  not  shown  la  the  record, 
or  by  bill  of  exceptions  settled  and  signed, 
the  question  is  not  properly  presented  for 
review. 

Reed  v.  Stote.  14  Okla.  Cr.  651.  1T4 
Pac.  SOO. 

(1918)  Where  certain  remarks  of  the 
county  attorney  in  argument  to  the  Jury  are 
not  such  as  are  made  grounds  far  reversiil 
by  statute,  and  there  was  no  motion  to  ex- 
clude such  remarks  from  the  consideration 
of  the  Jury,  nor  any  ruling  of  the  trial  court 
adverse  to  the  defendant  to  which  an  excej)- 
tlon  was  saved  at  the  time,  there  is  no  ques- 
tion presented  for  the  Criminal  Court  of 
Appeals  to  consider. 

Collins  V.  State,  15  Okla.  Cr.  96,  175 
Pac.  121 

(1919)  To  entitle  a  defendant  to  have 
reviewed  by  tbe  Criminal  Court  of  Appeals 
alleged  Improper  remarks  made  by  the  coun- 
ty attorney  to  tbe  Jury,  such  remarks  muHt 
not  only  be  objected  to.  but  defendant  must 
go  further  also  and  move  the  court  to  ex- 
clude such  remarks  from  the  Jury,  and  to 
instruct  the  Jury  not  to  consider  such  re- 
marks for  any  purpose. 

Browder  v.  State,  16  Okla.  Cr.  43,  ISO 
Pac.  571. 

i  612.   InBtTDcdons. 

(1903)  An  objection  that  the  court's 
charge  in  a  criminal  case  was  on  general 
lines,  and  ctmslated  of  general  proportions 
of  law.  is  unavailable  on  appeal,  where  de- 
fendant offered  no  specific  Instructions, 
Starr  v.  Untted  States,  4  Ind.  Ter.  55<>, 
76  S.  W.  105. 

(1004)  Brrors  based  on  instructions 
should  not  be  considered  vniless  first  called  lo 
the  attention  of  the  trial  court. 

Heatley  v.  Territoi-y,  15  Okla.  72.  78 
Pac.  79. 

(1907)  Where  there  was  no  exception 
taken  to  the  Instructions  given,  and  the  couit 
did  not  refuse  any  instructions  offered  by 
appellant  an  assignment  of  error  directed 
ngnlust  the  Instructions  can  not  be  consiil- 
ered. 

Roper  V.  United  States,  7  Ind,  Ter.  Iftt. 
104  S.  W.  6t«. 


(1907)  Where^  on  a  trial  for  murder,  no 
objection  was  made  or  exception  saved  to 
'the  chai^  on  self-defense,  it  can  not  be 
reviewed  on  aroeal. 

Dr^gers  v.  United  States,  7  Ind.  Ter. 
752,  104  S.  W.  1166. 

(1909)  Only  those  questions  raised  and 
preserved  in  the  motion  for  a  new  trial  will 
be  considered  on  appeal,  unless  they  are  of 
a  fundamental  character. 

Rea  v.  State,  3  Okla.  Cr.  281,  106  Pac. 
386. 

(1909)  Where  accused  complains  that  the 
trial  court  erroneously  instructed  the  Jury, 
but  fails  to  except  to  the  instructions  at  the 
time  and  have  the  exceptions  properly  saved 
in  the  record,  such  error,  unless  of  a  fun- 
damental churiicter,  will  be  treated  as 
waived,  by  the  accused,  and  exceptions  to 
such  instructions  will  not  be  considered  fOr 
the  first  time  in  the  appellate  court. 

Price  V.  Territory,  1  OkUi.  Cr.  506,  99 
Pac.  157. 

(1909)  In  a  criminal  case  other  than  a 
capital  one,  in  the  absence  of  any  request 
by  accused  for  specific  instructions,  it.  will 
be  held  that  he  was  satisfied  with  those 
given. 

Price  V.  Territory.  1  Okla.  Cr,  608,  90 
Pac.  167. 

(1910)  Errors  committed  in  tbe  instruc- 
tions of  the  court  to  the  Jury,  where  nq  ex- 
ceptions are  reserved  to  such  instructions 
and  no  special  instructions  were  requ«ted, 
will  not  be  considered  upon  an)eal  unless 
they  are  fundamental  or  necessarily  Injured 
the  defendant. 

Cochran  v.  State.  4  OWa.  Cr.  890,  111 
Pac.  978. 

(1911)  When  the  evidence  in  a  criminal 
case  is  concluded,  the  Judge  should  give 
counsel  for  the  state  and  counsel  for  tbe 
defendant  an  oi^rtunlty  to  submit  any  writ- 
ten instructions  which  they  may  desire  to  be 
given  to  tbe  Jury,  and  should  also  give  coun- 
sel an  opportunity  to  be  heard  either  in 
support  of  or  In  oi^sltion  to  Instructions 
to  be  given  to  the  Jury,  and  the  court  should 
require  counsel  for  the  defendant,  upon  such 
hearing,  to  point  out  what  objections,  if  any, 
they  have  to  the  instructions  given  to  tbe 
jury,  and  these  objections  should  be  incor- 
porated in  the  record. 

Boucher  v.  State.  4  Okla.  Cr.  585.  112 
Pac.  7G2. 

(1911)  Where  the  court  failed  to  instruct 
upon  the  presumption  of  Innocence,  but  did 
Instruct  the  Jury  fully  upon  reasonable 
doubt,  and  where  tbe  defendant  did  not  re- 
quest any  instruction  on  the  presumption 
of  innocence  or  save  an  exception  to  the  ac- 
tion of  the  court  In  neglectli^  to  charge  on 
this  presumption,  a  conviction  will  not  be 
reversed  because  the  court  omitted  to  give 
such  instruction. 

Beatty  v.  State,  5  Okla.  Or.  708,  IIS  Pac. 
237. 
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(1911)  Where  counsel  for  a  defendant  in 
a  criminal  case  request  permlBBlon  to  be 
beard  uym  the  law  of  tbe  case,  before  the 
instmetiona  are  read  to  the  Jury,  and  this 
request  is  refused  by  the  court,  sucb  re- 
fusal win  operate  as  an  exception  to  each 
and  every  paragraph  contained  In  the  In- 
structions, and  us  a  request  to  give  proper 
Instructions  In  bebalf  of  the  defendant  upon 
every  Issue  arising  from  the  evidence  before 
the  jury, 

Thompson  v.  State,  6  Oklii.  Cr.  50,  117 
Pac.  216. 

(1912)  Where  a  defendant  Is  upon  trial, 
and  the  defense  of  an  alibi  is  relied  upon, 
nud  the  defendant  does  not  request  a  special 
Instruction  ui)on  this  subject,  and  does  nnt 
except  to  tbe  action  of  the  court  in  not 
charging  an  alibi,  a  conviction*  will  not  be 
reversed  where  such  instruction  is  not  given, 
aniesa  it  clearly  appears  from  the  record 
that  tbe  defendant  was  injured  thereby. 

Inklebarger  v.  State.  8  Okla.  Cr,  316, 
127  Pac.  707. 

(1915)  Where  an  Instruction  is  corre<*t 
»)  far  as  it  goes,  and  It  Is  urged  by  the  de- 
fendant that  under  his  theory  of  the  case 
oddftlonal  Instructions  should  have  t>een 
given,  reversal  will  not  be  had  unless  a  bu|)- 
Iileniental  instructloni  Is  requested  by  such 
defendant  embodving  such  theory. 

Brown  v.  Motley,  51  Okla.  277,  151  Pac. 
1060. 

(1915)  An  objection  to  an  Instruction 
couies  too  late  when  raised  for  the  first  time 
In  the  appellate  court,  unless  the  error  Is 
AimlR mental  and  clearly  prejudicial  to  the 
fiiihstnntlnl  rights  of  the  accused;  and  when 
proiier  exception  has  not  been  taken,  and 
the  trial  court's  attention  has  not  been 
called,  by  motion  for  a  new  trial,  to  the 
error  complained  of  in  the  Oiminal  Court 
of  Appeals,  the  record  will  be  diligently 
wnitinized  with  a  view  of  upholding  tl'e 
jiidjtment.  If  such  can  be  done  without  vio- 
lence to  the  established  and  accepted  rul(« 

of 

Mnv  V.   State.   12  Okla.   Cr.   KtS,  ir.2 
Pac.  338. 

ni>i6)  A  defendant  who  has  been  con- 
victed of  mnnslau^'hter  in  the  second  degree 
"■  111  iKit  complain  that  the  court  charged  the 
law  of  mandaugbter  In  tbe  second  degree, 
and  that  the  evidence  did  not  Justify  such 
a  charge,  where  the  record  shows  no  objec- 
tion taken  to  this  part  of  the  chnnre  in  tbe 
court  below. 

Itailnnl  v.  State.  12  Okla.  Cr.  277,  154 
Pac.  1197. 

(1017)  Where  no  objection  Is  nnide  or 
exception  taken  to  the  giving  of  an  instrue- 
tloit  at  tbe  time  it  is  given,  and  aald  In- 
stnictlon  is  partially  erroneous,  the  giving  of 
siild  Instruction  is  not  reversible  error,  uii- 
lew  some  constitutional  or  express  statutory 
rigbt  of  the  defendant  has  been  invaded. 
Banhara  v.  State,  13  Okln.  Cr.  mi,  164 
Pac.  324. 


(1918)  Where  no  objection  is  made  or 
exception  taken  to  any  of  the  Instructions 
given  by  the  trial  court,  and  no  request  Is 
made  by  counsel  for  tbe  defendant  that  addi- 
tional instructions  be  given,  and  the  Instruc- 
tions as  a  whole  are  as  favorable  to  the  de- 
fendant as  the  facts  would  warrant,  the 
Criminal  Ourt  of  Appeals  will  not  reverse  a 
Judgment  of  conviction  because  the  trial 
corrt  could  have  more  fully  instructed  upon 
certain  abstract  propositions  of  law  involved 
in  the  defense  Interposed.  . 

McCarter  v.  State,  14  Okla.  Cr.  306,  170 
Pac.  712, 

(1919)  Where  the  record  shows  no  ob- 
jection or  exception  to  the  instructions  of 
the  trial  court,  such  Instructions  will  not 
be  examined  by  the  Criminal  Court  of  Ap- 
l>eal8  for  the  purpose  of  discovering  other 
than  fundamental  errors, 

Gunter  v.  State,  16  Okla.  Cr.  476,  184 
Pac.  797. 

(1919)  Errors  assigned  on  the  Instruc- 
tions given,  where  no  objection  was  made 
or  exception  taken  to  the  same,  will  not 
be  reviewed. 

Ralston  v.  State.  16  Okla.  Or.  634.  18S 
Pac.  831. 

(1920)  Instructions  not  objected  to  In  tbe 
trial  court,  nor  called  to  the  attention  of  the 
trial  court  in  tbe  motion  for  a  new  trial, 
will  not  be  considered  on  ai^nal  unless  fun- 
damentally erroneous. 

Williams  V.  State^  —  Okla.  Cr.  — ,  191 
Pac.  744. 

(1920)  Where  no  objection  or  reception 
appears  at  the  trial  or  any  assignment  of  er- 
rors as  to  stress  the  court  is  alleged  to  have 
put  upon  the  word  "dealer"  in  his  charge, 
tbe  appellate  court  is  given  no  basis  from 
which  to  determine  the  existence  or  measure 
of  such  verbal  stress. 

Sims  V.  United  States,  268  Fed.  234. 

3  613.   Cnatody  and  conduct  of  Jury. 

(1911)  Where  a  party  deelres  to  avail 
himself  of  the  Irregularity  of  administering 
the  oath  to  tbe  baUiff,  the  attention  of  the 
court  ^ould  be  called  to  it  at  the  time  the 
oath  is  taken. 

Jolly  V.  State,  5  Okla.  Cr.  901.  115  Pac. 
124. 

S614.  VeidicL 

(1919)  A  verdict,  although  defective  In 
form,  which  expresses  the  intention  and  pur- 
jKise  of  jury  to  find  defendant  guilty  of  as- 
sault with  a  dangerous  weapon  with  intent 
to  do  bodily  harm,  should  have  been  objected 
to  when  returned,  which  would  have  called 
the  attention  of  court  to  Its  defective  form, 
una  given  opportunity  for  its  correction. 
Coleman  v.  State,  —  Okla,  Cr.  — ,  19* 
Pac.  282. 

S  615.   Motion  for  new  trial  or  in  arrMt. 

See  ?  535. 

David  v.  State,  14  Okla.  Cr.  535,  179 
Pac.  4& 
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Where  uo  objection  is  made  aud  no  ex- 
ception taken  to  an  order  oTerrnllitK  a  mo- 
tion for  new  trial.  It  will  not  be  reviewed. 
(1900)  Reed  v.  United  States.  2  Okla. 
Cr.  652.  103  Pac.  371;  (1909)  Frazier 
V.  United  States.  2  Okla.  Cr.  057,  103 
Pac.  373. 

I  616.  Scope  and  effect  of  objection' 

(1899)  Exceptions  to  Instrnctlous  given 
by  a  trial  Judge,  to  be  availing,  must  point 
out  spec'idcally  and  directly  that  tbereln 
which  is  cluinieU  to  be  erroneous,  so  that 
be  can  eorret't  the  same  If  he  so  desires. 
Brown  v.  United  States,  2  Ind.  Ter.  582. 
53  S.  W.  56. 

(I*?fl9)  An  exception  "to  the  entire  charge, 
for  obvious  reasons,"  jiresents  uo  question 
foi  review. 

Bias  v.  United  States.  3  Ind.  Ter.  27,  53 
S.  W.  471. 

(IWiO)  Where  objection  Is  made  to  the  In- 
troductiuii  of  evidence  on  some  particular 
ground,  which  is  not  well  taken,  the  court 
will  not.  on  ai^ieal,  treat  socb  objection  as 
graeral,  and  hold  that  it  was  error  to  iier- 
niit  such  evidence  to  go  to  the  Jury  for  gome 
re:i8on  not  stated  in  the  objection. 

iJrury  v.  Territory,  9  Okla.  3J>S,  (iO  Pac. 
101. 

All  objection  on  the  Knmnd  of  incompe- 
tency and  immateriality  of  evidence,  with- 
out stating  the  ground  on  which  it  is  based, 
is  t(H>  indefinite  to  be  considered. 

(If05)  Sparks  V.  Territory.  16  Okla. 
127.  S3  Pac.  712.  reversed  (1900)  140 
Fed.  371. 

(imi5)  Where,  in  a  prosecution  for  homi- 
cide, one  of  the  Jurors  became  too  sick  to 
serve  nml  was  excused;  and  Stat.  18!)3.  art. 
10.  fh.  6S.  5  31  (Wllstni's  Rev.  &  Ann.  Stat. 
UHXi,  i  5514).  i)n)vide8  that  In  such  case  a 
new  Juror  may  be  sworn  and  trial  hegun 
anew,  or  the  Juiy  may  bo  discharged  and  a 
new  jury  impaneled:  and  iifter  asking  for 
suggestions  by  counsel,  the  Judge  called  an- 
other juror,  and  allowed  each  party  to  exer- 
cise iieremptory  challenges,  not  only  as  to 
this  juror,  hut  as  to  anj-  of  the  jury;  and 
defendant  exerchied  all  of  his  challenges, 
and  asked  for  an  additional  challenge,  also 
objecting  to  the  method  by  which  the  jury 
was  fnipnneled;  but  counseL  however,  re- 
fused to  state  any  eround  of  objection :  fte/rf 
thjit,  while  It  would  Ii:)ve  I>een  proper  fo  have 
either  ciille<l  one  (inwlifled  Juror  from  Mie 
original  venire  to  fill  tlie  panel  or  to  have 
dlwhargcd  all  the  Jurors  anil  iui|mnele<1  aii 
entirely  new  jury,  neverthel*'ss  defendant 
was  not  entitles!  to  complain  nn  api)eal  of 
the  metbod  adopted. 

Turner  v.  Territory,  13  Okla.  357,  ^ 
Pac.  650. 

(ltMi.S)  Objections  to  evidence  nuist  be 
definite  lu  retpilre<l  by  S(>ss.  Ijiws  Okln.  Ter. 
1905.  p.  327,  ch.  27.  art.  7.  §  2.  or  they  will 
not  be  considered  on  appeal. 

Price  T.  State,  1  Okla.  Cr.  35S.  08  Pac. 
447. 


(1911)  When  si>eclfic  objections  are  arged 
to  the  admission  of  evidence  In  the  trial 
court,  these  specific  objections  only  will  be 
considered  upon  appeal,  and  counsel  will  not 
then  be  heard  to  offer  different  objections 
to  the  testimony  than  those  presented  to 
and  passed  upon  by  the  trial  court. 

Gritts  V.  State,  6  Okla.  Cr.  534,  118  I'uc. 
873. 

(1913)  General  exceptions  to  Instmctloas 
will  not  he  considered  upon  appeal:  but  tbe 
specific  objection  relied  upon  must  be  called 
to  the  attention  of  the  trial  court.  that 
the  error.  If  any.  mu.v  iye  corrected  and  the 
IKJsslbillty  of  injury  avoided,  otherwise  the 
error,  unless  fundamental,  will  be  beld  tu 
be  waived. 

Hesj*  V.  State,  9  Okla.  Cr.  510,  132  I'ac. 
505. 

S6I7.  Necessity  of  motion  presenting  dijw- 
lion. 

See  g  007. 
Dew  V.  State,  11  Okla.  lY.  5S1,  149  Pac. 
917. 

See  §  009. 
Klein  V.  State,  15  Okla.  Cr.  359,  176 
Pac.  414. 

See  !  610. 

(1920)   Hoimnd  v.   I  nlfwl   States,  2BS 
Fed.  244. 

(lyil)  The  apiA-llnte  coui-t  can  not  re- 
view tbe  suttlcleucy  of  the  evldew-e  to  sus- 
tain the  verdict,  where  no  request  was  made 
at  the  close  of  the  evidence  for  a  directed 
verdict. 

Kbnnierman  v.  1'nlted  States.  186  Fed. 

307, 

(1911)  Before  plaintiff  tn  error  Is  entitled 
to  II  review  of  the  sufllclency  of  tbe  evidence 
to  sustnin  the  verdict,  there  must  have  been 
H  request  for  a  directed  verdict  at  the  close 
of  all  the  evidence. 

SIui|)sou  v.  UnitiHl  States.  1M4  Feil.  S17. 

(1919)  I>efcudant,  by  not  moving  to 
quash  or  set  aside  the  Infonuatlon  because 
of  the  defect  In  tbe  verification  appearing 
on  its  face,  waived  the  defect. 

Thayer  v.  Statft  W  Okla.  Cr.  712.  183 
Pac.  931. 

S  618.  Necessity  of  mling  on  objectiiMi  or  mt- 

tion. 

See  §  im. 

JleGill  v.  State,  Iti  Okla.  Cr.  057,  IS.'. 
Piic.  53(1. 

8  619.  Necessity  of  exceptions. 

S620.   In  BowaL 

(1S9J5)  Where  no  objection  was  nude  or 
exceiHlons  saved  In  the  lower  court,  there 
Is  no  ground  for  review. 

Wiinislcy  v.  Territory,  3  Oklii.  279;  41 
Ptia  (WO. 

(ISIHI)  F-xi-eirfionn  are  as  uecesNar>*  in  a 
crluiinal  us  in  a  civil  case. 

Bias  v.  United  States.  3  lud.  Ter.  27.  53 
S.  W.  471. 
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fl906)  Where  errooeons  rnlliiKs  of  the 
Iriiil  judge  are  not  excepted  to  nt  the  time 
ami  ex<*e)>tiou8  pr»>i>erty  saved,  the  errors 
will  he  treate<1  ns  wuiveil.  nnd  otijections  will 
pot  lie  eoiisideretl  tor  the  first  time  on  ap- 
peiil. 

Huff  V.  Territorj'.  13  Oltlji.  370.  Ki  Vac. 
24t. 

(Ifliu)     Knors  to  wlik-h  no  except ione 
were  tiiken  lielow,  Jiriil  not  fuiidameiital  in 
iliii meter,  will  not  lie  oousidt'ral  on  apiieal. 
Stncli  V.  Stiitf,  4  Oliin.  Cr.  1.  101)  I'nc. 
126. 

<1!>11)  A  convii-tioii  predicntcd  upon  a 
void  statute  will  Dot  be  iHTUiitted  to  stand, 
nltbongb  no  oxt-eption  wim  roaerved  fit  the 
trial  to  the  instruelions  of  the  court. 

j;ij*  kU's  V.  Slate,  3  Okln.  Cr.  10!J.  113 
Par.  244. 

(1!>12)  Where  the  extreme  jienalty  is  in- 
fliiitvi  In  II  hoDiIcide  onse,  tlie  Criminal 
fourt  of  Ap|>ealK  will  inveBtlsate  the  record 
iind  consider  any  materhil  error  Injurious  to 
iiicni^ed.  whether  excepted  to  or  not. 

Turner  v.  Stutt*.  S  Okla.  Cr.  11,  12*!  Pac. 
452. 

ilDIi')  In  0!is(»!  wlierc  the  rxtrpiiie  i^en- 
■Illy  of  the  law  Is  pronouiiccd  aKninst  the 
n|il)pllant,  the  Crinilnal  Court  of  Ap|)oals  will 
tliorouRhij-  iiiveftiKiite  the  reconl.  nn>i  give 
to  iiiinellant  the  iK-ncrtt  of  any  ni:iteri:il  error 
which  may  have  lieen  coiiimitteil  which  op- 
cratetl  to  his  injury,  whether  the  same  wn.-» 
pxi-epted  to  at  the  trial,  or  proiierly  pre- 
fwiteil  in  the  brief  of  bis  counsel. 

Anderson  v.  State.  S  Okla,  Cr.  00.  126 
I'nc.  S40. 

(llil.t)  It  is  thp  duty  o(  coiinwl  to  raise 
at  tlie  proper  time  and  in  the  proi)er  man- 
ner, all  objections  to  profeedlngs  nnd  save 
I'niper  exceptions:  and.  wben  this  is  not 
done,  they  with  few  exceptions,  treated 
nn  waived. 

Baker  v.  State,  »  Okla.  Cr.  47,  ia<»  Pac. 

r>24. 

(1013)  Grmrs  can  he  made  available  on 
ai'peal  only  by  exceptions  duly  taken  on  the 
trial. 

Steward  v.  State.  0  Okla.  Cr.  327,  131 
Pac.  725. 

(lf)tr»j  Krrors  of  law  occurrins  at  the 
trial  of  a  criniiiial  cH'se  iimst  be  [ifewrved 
l»y  proper  exceptions  at  the  time  they  o<nir. 
and  the  attention  of  the  trial  eonrt  called 
to  the  same  by  motion  for  a  new  trial,  and, 
in  addition,  the  pro|ier  assignments  of  error 
nitut  )>e  based  tlieriHin  when  tike  appeal  i.s 
taken  to  the  Criminal  Court  of  Aitpeals. 
May  v.  State,  12  Okla.  Cr.  108.  152  Pnc. 
338. 

(1&16)  In  reviewing  a  capital  conviction, 
the  Criminal  Court  of  .\ppeal8  not  only  acts 
in  the  capacity  of  an  ordinary  appellate 
tribunal,  reviewing  errors  of  law  raised  by 
exeeiittong  duly  taken,  but  it  is  the  duty  of 


the  court  to  cotudder  the  entire  reconl,  In- 
clndinsr  the  e\'idence.  for  the  purpose  of  de- 
termining whether  any  "error  complained 

of  \v\%  probably  resulted  in  a  miscarriage 
of  justice."  If.  upon  such  examination,  the 
court  is  satisfie*!  that  the  verdict  is  con- 
trarj'  to  the  evidence  and  the  law,  or  If 
considerations  of  justice  require  a  new  rrlal, 
it  is  the  duty  of  the  court  to  grant  it. 
whether  any  exception  shall  have  been  taken 
cr  not  in  the  court  below. 

Anthony  v.  State,  12  Okl;i.  Cr.  4!»4,  15J> 
Pac.  034. 

(llilO)  terrors  to  which  no  exceptions 
were  taken  In  the  court  Ijelow,  and  not  fun- 
damental In  chanicter.  will  not  be  consid- 
ered on  appeal. 

McGili  v.  State.  16  Okla.  Cr.  0rp7,  1S5 
Pac.  530. 

(1919)  Only  prejudichii  error  raised  by 
exceptions  reserved  requliv  a  new  trhil  and 
it  is  only  when  the  court  is  satist'eil  that 
the  verdict  was  contrary  to  law  or  the  evi- 
dence, or  that  injustice  has  been  done,  that 
conviction  will  be  reversed. 

StuWdellehl  v.  State,  ir,  Okla.  Cr.  657, 
180  Pnc.  2ri2. 

S  621.  Review  of  rolings  in  preUmioiry  pro- 
ceedings. 

(l!H<i)  An  error  not  excepted  to  during 
tlie  trial  or  In  the  motion  for  new  trial,  and 
uvt.'e<l  for  the  flrsr  time  In  the  appellate  court, 
will  not  be  reviewed  unless  fundamental  and 
clearly  depriving  the  accused  of  a  substantial 
right. 

Dooling  v.  State.  3  Okla.  Cr.  4m,  106 
Pac.  982.  . 

S  622.   Review  of  mlings  at  to  indicAment 

or  pleas. 

(1013)  A  Kenernl  exception  to  instruc- 
ti<ins  given  u)H»n  tlie  trial  of  a  case  will  not 
be  cousiclereil.  since  counsel  should  point 
out  to  the  trial  amvi  tho  partlcnI.Hr  Instruc- 
tion to  which  they  desire  to  except,  in  or- 
der that  tlie  court  may  have  an  opportunity 
to  correct  the  error  therein,  if  uny. 

Hinlwell  V.  United  States.  10  Okla.  Cr. 
130,  135  Pac  44,'i. 

S  623.  Review  of  mlings  as  to  contina- 

ance. 

(1012)  Where  no  exception  Is  taken  to 
the  action  of  a  trial  court  in  overruling  a 
motion  for  a  conthiuam'e,  and  no  afsignmeut 
of  error  is  iiretiicateil  thereon  in  the  petltlor. 
in  error,  the  Ci-iniimil  Court  of  .\ppeals  will 
not  consider  the  same,  unless  an  arbitrary 
abuse  of  <liscretIon  jtpiicars.  which  depriveii 
an  accused  of  a  substantial  right. 

Slrnw  V.  State.  7  Okla.  Cr.  300.  123  Pac. 
1116. 

§  624.   Review  of  proceedings  at  trial  in 

generaL 

See  S  GOO. 

.Johnson  v.  State,  15  Okla.  Cr.  297,  176 
Pac.  230:  Klein  v.  State.  15  Okla.  Cr. 
aTO,  176  Pac.  414;  Skuy  v.  United 
States,  201  Fed.  316. 
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(1906)  Where  the  printed  record  on  a 
writ  of  error  in  a  criminal  case  failed  to  dia- 
ciose  that  any  exception  was  snved  to  cer- 
tain ullejied  objectionable  conduct  ou  the 
pint  of  the  trial  Judge,  the  objection  could 
not  be  reviewed.   Judgment  15  OJtla. 

422,  85  Puc.  239,  reversed. 

Miller  V.  Territory  uf  Oklahoma,  141) 
Fed.  330. 

(11)07)  Where  two  or  more  iK>rMius  are, 
included  lu  the  same  Indictment,  and  the 
court  at  the  request  of  the  county  attorney, 
has  dismissed  as  to  one  defeudant  to  malce 
him  H  witness  before  defendantn  have  gone 
into  tile  defense  and  after  the  jury  are  im- 
IMineleil,  and  the  other  defendants  make  no 
objection  and  Mive  uo  exception,  the  same 
can  not  be  assigned  as  error. 

Steiidle  V.  Territory,  10  Okla.  402,  01 
Pac.  1024. 

(1916)  Where  a  jury  was  permitted  to 
eeiMirate  in  order  that  one  of  its  members 
might  attend  the  funenU  of  a  member  of 
his  family,  and  the  defendant  made  no  ob- 
jection and  tiKik  no  exceiitlons  to  this  action 
at  the  time  the  seimratlou  was  allowed,  he 
cm  not  be  heard  to  complain  In  tlie  Crim- 
intti  Court  of  Appeals. 

Wright  V.  State,  12  Okla.  Cr.  443,  15S 
Pac.  200. 

S  625.   Review  of  mlingt  on  evidence. 

(1000)  The  admission  or  exclusion  of  evl- 
d«ice  will  not  l»e  reviewed  in  the  absence 
of  an  esceptiou. 

Morris  v.  Territory,  1  Okla.  Cr.  017.  99 
I*ac.  760. 

(1910)  An  assignment  that  the  trial  court 
erred  in  admlttinc;  cei-tnln  testimony  wUl  not 
be  considered  where  uo  exception  was  taken 
tn  the  court's  ruling. 

Bnrtell  v.  State,  4  Okla.  Cr.  135,  111 
Pac.  669. 

(1010)  Assignments  of  error  as  to  the  ad- 
mission or  rejection  of  evidence  can  not 
be  considered  iu  the  ohseiice  of  u  bill  of  ex- 
ertions. • 

I'lckett  V.  United  Staten,  216  U.  S.  450, 
54      ed.  Stia.  »0  Sup.  Ct.  265. 

{  626.   Review  of  rolings  as  to  argniQenU 

or  conduct  of  counsel. 

U910)  When  any  objection  Is  made  to 
the  argument  of  the  county  attorney,  and  no 
exce[)tlon  is  reserved  to  the  action  of  the 
court  lu  overruling  said  objection.  Improper 
remarks  made  by  the  county  attorney  In  his 
argument  will  uot  be  ground  for  a  new  trial, 
unless  they  were  of  such  a  character  that 
the  injurious  effect  caused  ther^y  could  nf>t 
be  withdrawn  from  the  minds  of  the  Jurors. 
Lamm  v.  .State,  4  Okla.  Cr.  641.  Ill  Pac. 
1002. 

(1911)  Improper  remarks  made  by  a  coun- 
ty attorney  In  his  argument  to  the  jury  must 
be  Incorporated  in  the  case-mude  and  cer- 
tified to  by  the  trial  judge  before  they  can 
be  considered  upon  appeal;  and  such  re- 


marks can  not  be  presented  by  affidavits 
unless  It  appears  from  tlie  record  that  coun- 
sel for  the  defendant  requested  the  trt;il 
judge  to  have  ttuob  remarks  taken  down  hy 
the  8tenograi>her,  iu  order  that  he  might 
hicorporate  such  remarks  and  his  objectlout; 
thereto  in  the  record;  and  the  court  had 
re-fiibed  to  have  this  done;  and  Iu  that  event 
tmly  can  such  renmrks  lie  presented  to  this 
court  ufHrn  a|i|)eal  by  alhdn\it. 

Ijinmi  V.  State,  4  Okla.  Cr.  Ml.  Ill 
I'ac.  Mm. 

41913)  ImproiH'r  argument  of  the  prose- 
cuting iittomey  will  not  be  reviewed  where 
no  exceptions  thereto  are  saved  below. 

Tucker  r.  State,  0  Okla.  Cr.  5s7,  132 
Pac.  8::S. 

S  627.   Review  of  iiutnutioiu  and  fail- 

nre  or  rrfnaal  to  give  instnu^oiu. 

See  S  612. 
iJnnter  v.  State,  16  ftkla.  Cr.  476.  1S4 
Piic.  797;  Sims  v.  L'nite<l  States.  268 
F«l.  234;  Ballard  v.  State.  12  Okht. 
Cr.  277.  ir>4  Pac.  1197;  McCarter  v. 
State.  14  pkln.  Cr.  305,  170  I'ac.  712. 

(1000)  Instruirtlona  given  hy  tlie  court, 
and  not  excei^ted  to  hy  the  defendant  at  the 
trial,  or  before  the  trial  court,  will  not 
be  reviewed  on  appeal. 

Drury  V.  Territory,  0  Okla.  398.  60  Pac 
101, 

(lOfW)  An  objection  to  an  omission  of 
the  court  to  charge  particular  propositions 
is  a  criminal  case  will  not  be  reviewed  where 
no  exceptions  were  saved  or  requests  made 
to  give  such  instructions. 

Williams  V.  United  States,  6  Ind.  Ter. 
1.  KS  S.  W.  334. 

Though  an  instruction  fs  erroneous,  the 
case  In  which  It  was  given  will  not  be  re- 
vei'sed  uules-s  an  exoei'tlou  was  saved. 

(1905)  Sparks  V.  Territory.  16  Okla.  127. 
83  Pac.  712.  reversed  (1906)  146  Fed. 
371. 

(1007)  Where  defendant  neither  reserved 
exceptions  to  an  instruction  nor  requested 
another  In  Its  place.  It  was  not  properly  be- 
fore the  appellate  court. 

Tedfonl  v.  United  States.  7  Ind.  Ter. 
254,  104  S.  W.  608. 

(1910)  The  fiiilure  of  tiie  court  to  deflne 
a  legal  term  used  In  his  InstructionM  and  in 
the  statutory  definition  of  the  offense,  where 
the  defendant  makes  no  request  for  a  defini- 
tion of  the  term,  and  saves  no  exception  to 
the  failure  of  the  court  to  deflne  it,  is  no 
ground  for  reversal. 

FoOBhee  v.  State,  3  Okla.  Cr.  606.  10ft 
Pac.  554. 

(1010)  Errors  committed  by  the  trUl 
court  in  its  Instruclhms  to  the  Jury,  if  not 
fundamental,  will  not  be  ground  for  revei»ai 
upon  appeal,  unless  th^  were  duly  excepted 
to  at  the  trial. 

Hayes  v.  State.  4  Okhi.  Cr.  377.  Ill 
Pnc.  mSii. 
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(1910)  Where  no  exceptions  are  reserved 
ro  the  instructions  ot  the  court,  none  except 
faDddmental  errors  will  be  considered  by 
th?  Crln»ln.il  Court  of  Appeals. 

Buntchcr  \.  State.  4  Ofela.  Cr.  376,  HI 
Pac.  1006. 

(1910)  Where  two  defeudauts  are  Jointly 
charged  and  jointly  tried  for  the  commission 
of  an  offense,  lu  the  absence  of  exceptions 
to  instructions  given,  and  where  the  evidence 
cleiirly  shows  that  both  of  the  defendants 
are  gulity  as  charged,  a  conviction  will  not 
be  reversed  because  the  court  failed  to  In- 
struct the  Jury  tliat  they  might  convict  one 
of  the  defendants  and  acquit  the  other. 
Lem  SIuK  V.  State,  4  ()kla.  Or.  544,  113 
Pac.  2M. 

(1010)  Where  the  court  failed  to  instruct 
the  jury  uixra  the  preoumption  of  innocence, 
uud  where  no  exception  was  reserved  to 
such  failure,  and  no  8i)ec!al  instiuctlou  was 
FiHiueMttHl  on  this  subject,  and  where  the 
pourt  did  instruct  tlte  jury  that  the  burden 
was  u|Kjn  the  state  to  e.'»tablish  the  guilt 
of  the  defendant  by  competent  evlilence,  be- 
yond a  roasfjnable  doubt,  the  failure  of  the 
t-ourt  to  instruct  on  ihe  presuniirtion  of  in- 
noce>>ce  will  not  constitute  reversible  error. 
C'tchran  v.  State,  4  Okla.  Cr.  .m  114 
Pac.  747. 

(1912)  It  is  error  for  the  trial  couit  to 
fnstmct  the  jury  that,  if  they  believe  any 
witness  has  wilfully  testifletl  falsely  to  any 
material  fact  In  the  case,  they  may  disre- 
gard the  whole  of  »ucb  witness's  testimony, 
unless  the  same  Is  corroborated  by  other 
fnui|>etent  testimony,  but  the  giving  of  this 
Instruction  does  not  necessarily  constitute 
reversible  error;  and  before  the  cause  will 
he  reversed  for  giving  such  iustrwtlon,  it 
most  have  been  properly  excepted  to  when 
given,  and  the  evidence  in  that  case  must 
be  such  as  to  enable  tlie  Criminal  Court 
of  Apjiealij  to  see  that  the  defendant  nmy 
have  been  Injui'ed  thereby. 

Sims  v.  State.  7  Okla.  Cr.  7.  120  Pac. 
1082. 

(1912)  An  erroneous  histmction.  unless 
fnndaniNitally  wron^  will  not  be  ground  for 
reversal,  nnless  excepted  to  at  the  time  of 
trial  as  directed  by  law. 

Anderson  v.  State,  7  Okla.  Cr.  491,  124 
Pac.  Sfi. 

{191.1)  In  the  absence  of  exceptions  to 
histructlons  given  they  will  only  be  examined 
for  fundamental  errors. 

Ryan  v.  State.  R  Okln.  Cr.  023,  129  Pac 

lostmctlons  given  by  the  court  and  not 
excepted  to  by  tlie  defendant  at  the  trial 
or  before  the  trial  court  will  not  be  re- 
viewed on  apiieal.  unless  fundamental  error 
ii  Apparent 

(1915)  Poling  v.  State.  12  Okla.  Cr.  27, 
151  Pac.  895 ;  (1915)  Eccleston  v. 
State.  12  Okla.  Cr.  106.  ir.2  Pac.  337. 

(10— Okla.  S.) 


(1916)  Where  in  a  criminal  case,  the  In- 
stmctionB  (riven  the  Jurj-  by  the  court  are 
not  properly  excepted  to,  such  instruction, 
even  though  erroneous,  will  not  be  consid- 
ered except  as  to  fundamental  errora  em- 
braced therein. 

Maddox  V.  State,  12  Okla.  Cr.  402,  158 
Pac.  883. 

(1019)  Objections  to  an  Information, 
laaed  upon  the  absence  of  any  essential  pre- 
liminarj-  proceeding,  should  be  made  by 
jiroper  motion  or  plea,  before  pleading  to 
the  merits. 

Ralston  V.  State.  16  Okla.  Cr.  634.  185 
Pac.  881. 

(1919)     Instructions  of  the  court  to  the 
Jury  which  are  not  excepted  to  will  not  be 
revieweil  unless  fundamentally  erroneous. 
Richards  v.  State.  15  Okla.  Or.  582,  179 
Pac.  777. 

S  628.   Scope  and  affect  of  exceptions. 

(1S99)  Where  several  distinct  proposi- 
tions are  given  in  instructions,  and  the  ex- 
ception covers  all  of  them.  It  can  not  be 
suMtiiined.  if  any  one  is  correct 

Bias  V.  United  .states,  3  Ind.  Ter.  27, 
53  S.  W.  471. 

A  general  exception  to  the  instructions 
by  the  court  as  a  whole  does  not  raise  for 
review  the  failure  of  the  court  to  Instruct 
(be  jury  to  flx  defenilant'a  punishment  in 
case  of  conviction. 

(1904)  Stancliff  v.  United  States,  5  Ind. 
Ter.  486.  82  S.  W.  RS2.  reversed  (1905) 
139  Fed.  806. 

(1911)  Where  counsel  for  appellant  re- 
serve a  general  exception  to  the  instructions 
of  the  court  to  the  jurj",  such  general  excep- 
tion will  not  be  contildered  upon  appeal. 

Rraziel  v.  State,  5  Okla.  Cr.  540,  115 
Pnc.  618. 

(1912)  A  general  exception  to  Instmc- 
tlons  given  upon  the  trhU  of  a  case  will  not 
lie  conaldered  for  any  purpose  whatever, 
since  it  is  the  dutv  of  counsel  to  point  out  to 
the  trial  amvt  the  particular  instructlou  to 
which  tliey  desire  to  exceiit.  In  order  that 
the  court  may  have  an  opportunity  to  eor- 
i«ct  the  error  therein,  if  any. 

Summers  v.  State,  7  Okla.  Cr.  10.  120 
Pac.  1031. 

(1013)  General  exceiitions  to  instructions 
of  the  court  to  the  jur>-  will  not  be  consid- 
ered on  api)eal.  but  the  attention  of  the  court 
nhould  l>e  directly  called  to  the  Instruction 
cbjected  to  in  order  that  the  court  may 
have  an  opportunity  to  correct  any  error 
^vhlch  it  may  contain. 

Star  V.  State,  9  Okla.  Cr.  210,  ISl  Pac. 
542. 

(1020)  Where  counsel  rely  for  an  excep- 
tion to  an  instruction  given  by  the  trial 
court  upon  a  rale  of  the  court  which  direct- 
ly contravenes  the  plain  provisions  of  a  sta^ 
ute  and  the  decisions  of  the  Criminal  Court 
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of  Appeals  coustruiug  same  (requlrtng  the 
ItiBtructions  to  be  settled  before  being  read 
to  the  jury  in  a  criminal  cause),  on  appeal 
tbe  instruction  will  be  considered  as  if  no 
objection  liad  been  made  or  exertion  what- 
ever had  t>een  talien  to  it. 

Russell  r.  State,  —  Olda.  Cr.  — ,  104 
Pac.  242. 

9  629.  Necewity  of  modon  for  new  triaL 

See  S  612: 

WUlinms  r.  State,  —  Okla.  Cr.  — .  191 
Pao.  744. 

See  S  620. 
May  T.  State,  12  Okla.  Cr.  108,  152  Pac. 
338. 

Errors  committed  by  the  ttlal  court  will 
not  be  reviewed  on  appeal,  unless  presented 
to  the  trial  court  for  review  by  motion  for 
new  trial,  unless  tbey  go  to  the  safilciaicy 
of  the  charge  to  constitute  a  public  offense, 
or  to  Jurisdiction  of  the  court. 

(1894)  Peters  v.  United  States.  2  Okla. 
116,  Pac.  1031,  rehe.irlDK  denied  2 
Okla.  138,  37  Pac.  1081;  (1894)  Stans- 
bury  V.  United  States,  2  Okla.  151.  37 
Pac.  1083;  (1804)  Dempaey  v.  United 
States,  2  Okla.  151,  44  Pac.  382. 

(1897)  An  error  of  the  trial  court  in  In- 
structing the  Jury  orally  in  a  criminal  case, 
and  not  reducing  his  instructions  to  writing 
before  girlnx  them  to  the  Jury,  will  not  be 
reviewed  on  apiwal  unless  presented  to  tbe 
trial  court  for  review  by  motion  for  a  new 
trial. 

Swaggart  v.  Territory.  6  Okla.  S44,  SO 
Pac.  96. 

(1897)  Errors  assigned  upon  other  ques- 
tions than  the  sufficiency  of  the  charge  to 
constitute  a  public  offense,  or  to  the  Juris- 
diction of  tbe  court,  will  not  be  reviewed, 
unless  presented  to  the  trial  court  by  mo- 
tion for  new  triaL 

Hays  V.  Territory,  —  Okla.  — ,  52  Pac. 
960. 

(1898)  Where  error  is  assigned  charg- 
ing misconduct  of  counsel,  but  no  objections 
are  made  during  the  progress  of  the  trial, 
and  no  exceptions  taken  to  iiny  prejudicial 
statements  or  questions  asked  by  the  prose- 
cuting attorney  In  the  presence  of  the  jury, 
and  not  presented  to  the  trlul  court  on  mo- 
tion for  a  new  trial,  they  are  considered 
waived,  and  can  not  be  reviewed  for  the 
first  time  by  the  Supreme  Court. 

Stutsman  v.  Territory,  7  Okla.  490,  54 
Pac.  707. 

(1899)  Where  error  is  assigned  that  tbe 
trial  court  Instructed  the  Jury  orally  In  n 
criminal  case,  and  did  not  reduce  its  in- 
structions to  writing  before  giving  them  to 
the  Jury,  it  will  not  be  reviewed  on  appeal 
by  this  court,  unless  presented  to  the  trial 
court  for  review  In  tbe  motion  for  a  new 
trial. 

Beberstein  v.  Territory,  8  Okla.  467,  58 
Pac.  641. 


'  (1904)  The  Supreme  Court  will  not  re- 
view errors  occurring  during  the  trial,  not 
Jurisdictional,  and  not  presoited  to  the  court 
in  a  motion  for  a  new  trial. 

Welty  V.  United  States,  14  Okla.  7,  76 
Pac.  121. 

(1900)  An  error  of  the  trial  court  In 
giving  an  Instruction  orally  in  a  criminal 
case  and  not  reducing  the  same  to  writing 
will  not  be  reviewed  unless  presented  to 
tbe  trial  court  for  review  on  motion  for  new 
trial. 

WUIUms  V.  United  States,  17  Okla.  28, 
87  Pac.  647. 

(1900)  Where  tbe  Justice  of  the  case  re- 
quires it,  fundamental  errors  will  be  con- 
sidered on  ai^al  whether  assigned  as  errors 
or  not. 

Rea  V.  State,  3  Okla.  Cr.  281,  105  Pac. 
386. 

(1911)  Errors  occurring  dnrlng  the  trial 
can  not  be  considered  by  the  Criminal  Court 
of  Appeals  nnless  they  were  Incorporated  in 
the  motion  for  a  new  trial,  and  thereby  sub- 
mitted to  the  trial  court  and  its  ruling  there- 
on  excepted  to,  and  afterwards  assigned  for 
error  In  the  Court  of  Appeals. 

Ledgerwood  v.  State,  6  Okla.  Cr.  105. 110 
Pac  202. 

(1010)  Contention  that  preliminary  court 
which  committed  defendant  was  not  an  ex- 
isting court,  and  that  verdict  should  be  set 
aside  on  that  account,  not  raised  In  the  mo- 
tion for  new  trial  or  in  petition  in  error, 
would  not  be  considered  by  Criminal  Court 
of  Appeal. 

Wells  V.  State,  16  Okla.  Cr.  461,  184 

Pac.  465. 

S  630.  Sutemenl  of  grounds  for  new  triaL 

(1904)  The  refusal  to  grant  a  new  trial 
In  a  criminal  case  for  error  in  permitting  a 
witness  who  had  been  convicted  of  felony 
to  testify  on  the  ground  that  defendant  did 
not  know  that  such  witness  was  to  testify, 
and  therefore  bad  not  had  time  to  produce 
tbe  record  of  conviction  In  order  to  show 
his  incompetency,  is  not  l>efore  tbe  Court 
of  Appeals  for  review,  where  no  effort  or 
diligence  in  attempting  to  secure  such  rec- 
ord is  shown  even  on  the  motion  for  new 
trial. 

Bise  V.  United  States,  S  Ind.  Ter.  602; 
82  S.  W.  921. 

(3009)  The  Supreme  Court  will  not  on 
appeal,  except  In  capital  cases,  review  errors 
not  objected  to  at  the  trial,  not  included  in 
tbe  grounds  for  a  new  trial,  but  appearing 
for  the  first  time  in  the  assignments  of  er- 
ror in  the  Supreme  Court,  uuless  such  errors 
are  fundamental  or  prejudicial. 

Cave  V.  United  SUtes.  2  Okla.  Cr.  268; 
100  Pac.  1118. 

(1909)  Errors  not  complained  of  In  the 
motion  for  new  trial,  and  to  which  no  ex- 
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c^)tion  was  taken  upon  the  trial,  will  not 
be  considered  unless  fundnmentaL 

Benuefield  t.  United  States,  2  OUa.  Cr. 
44,  100  Pac.  34. 

(1915)  Only  tbose  questlous  can  be  con- 
sidered on  appeal,  unless  jurlsdicttonal. 
wbich  were  raised  In  the  trial  court  on  ex- 
ceptions taken,  and,  unless  incorporated  in 
the  motion  for  new  trial,  will  not  be  consid- 
ered on  appeal. 

Dew  T.  State,  11  Okla.  Cr.  581,  149  Pac. 
917. 

(1919)  Where  It  is  alleged  that  the  trial 
court  erred  in  orerruline  a  demurrer  to  the 
information.  In  order  to  save  the  question 
for  review  on  appeal,  such  alleged  error 
fihonld  have  been  Incorporated  aa  a  fcround 
for  new  trial  and  presented  as  error  in  the 
petition.  Wbere  this  Is  not  done,  and  the 
information  Is  substantially  In  the  language 
of  the  statute,  no  ground  for  reversal  of 
tbe  Judgment  Is  presented. 

Botkin  V.  State,  16  Obla.  Cr.  610.  185 
Pac.  835. 

8  631.  Exceptions  to  decision  on  motion  for 
new  trial  or  in  arrest. 

(1009)  Instructions  and  exceptions  there- 
to being  a  part  of  the  record,  will  be  re- 
Tiewed  In  felony  cases,  though  no  exception 
is  taken  to  the  order  overruling  motion  for 
new  trial. 

Reed  v.  United  States,  2  Okla.  Cr.  652. 
103  Pac.  371. 

(1909)  Instructions  in  felony  cases  will 
be  reviewed,  though  no  exception  was  taken 
to  the  order  overruling  the  motion  for  new 
trial. 

Frazler  v.  United  States,  2  Okla.  Cr.  657, 
103  Pac.  873. 

( 1912)  To  bring  before  the  Olmlnul  Court 
of  Appeals  errors  of  law  occurring  durlnj; 
the  trial,  unless  they  be  Jurisdictional,  they 
must  be  objected,  to  when  made,  and  incor- 
porated In  the  motion  for  a  new  trial,  and 
thereby  submitted  to  the  determination  of 
the  trial  court,  and  tbe  action  of  the  trial 
oonrt  thereon  must  be  excepted  to  and 
brongbt  before  It  by  proper  assignments  in 
(he  petition  in  error. 

Crump  V.  State,  7  Okla.  Cr.  635,  124 
Pac.  632. 

(1912)  An  application  for  a  continuance 
In  addressed  to  tbe  sound  discretion  of  tbe 
trial  court,  and  a  conviction  will  not  be 
revemed  upon  appeal,  upon  the  ground  that 
the  trial  court  erred  In  overruling  an  appli- 
cation for  a  continuance,  unless  it  appears 
from  the  record  that  appellant  was  injured 
thereby. 

Rose  T.  State.  8  Okla.  Cr.  294,  127  Pac. 
878. 

(D  PItOCKEDINGS  FOR  TRANSFER  OF 
CAUSE,  AND  EFFECT  THEREOF. 

itiSS.  IVoeeedings  in  ganeraL 

(1821)  Tbe  Criminal  Court  of  Ai^eals 
can  acquire  JatisdlctloD  only  in  the  method 


provided  by  Rev.  Laws  1910,  8  5992  or  | 
5997. 

Ganter  t.  State,  ~  Okla.  Or.  — .  106 
Pac.  148. 

9  634.   Time  taking  ivoceedinga. 

See  §  585. 
Dunn  r.  State.  —  Okla.  Cr.  — ,  196  Pae. 
739. 

(1894)  Under  Code  Cr.  Proc  Stat.  1890, 
ch.  72.  art.  16.  8  4  (Wilson's  Rev.  &  Ann. 
Stat.  1903,  8  6609),  requiring  ai^als  to  be 
taken  within  one  year  after  Judgment  is 
rendered,  an  attempted  appeal  will  be  dis- 
missed where  defendant  failed  to  file  the 
transcript,  and  give  notice  tboreof.  within 
the  year,  though  the  appeal  was  allowed 
when  the  Judgment  was  rendered. 

Swan  T.  United  States.  2  Okla.  114,  37 
Pac.  1061. 

(1894)  An  agreement  of  attorneys,  pre- 
scribing the  time  or  manner  of  taking  an 
appeal,  or  bringing  error,  in  a  criminal  case, 
can  not  be  substituted  In  lieu  of  the  provi- 
sions of  tbe  statute. 

Spray  v.  Territory,  6  Okla.  1,  37  Pac. 
1074. 

(1895)  Stat.  1893,  S  5321  (Wilson's  Rev. 
&  Ann.  Stat  1903,  §  5609),  providing  that 
an  appeal  in  a  criminal  case  must  be  taken 
within  one  year  after  the  Judgment  was  ren- 
dered, and  the  transcript  filed  within  that 
time.  Is  mandatory,  and  the  court  will  not 
entertain  an  appeal  after  the  expiration  of 
one  year  from  the  date  of  the  rendering  of 
tbe  Judgment  appeuled  from. 

Cox  V.  Territory.  6  Okla.  581.  52  Pac. 
1134. 

(1910)  Snyder's  Comp.  Laws  1909.  8  6948. 
i-equlring  appeals  in  misdemeanor  cases  to 
be  taken  within  sixty  days  from  the  ren- 
dition of  Judgment,  Is  applicable  to  an  of- 
fense committed  prior  to  Its  passage,  where 
the  defendant  Is  not  tried  until  after  the 
act  became  effective. 

Ensley  v.  State,  4  Okla.  Cr.  49,  109  Pac. 
250. 

(1910)  An  appeal  In  a  misdemeanor  case 
must  be  perfected  within  the  time  provided 
by  law. 

MnUiken  t.  State,  3  Okla.  Cr.  433.  lOS 

Pac.  650. 

Tender  Rev.  I^ws  1920,  §  5991.  where  an 
appeal  in  a  misdemeanor  case  Is  not  per- 
fected within  sixty  days  after  the  rendi- 
tion of  judgment  therein,  the  record  must 
show  a  proper  order  of  the  trial  court  or 
judge,  made  before  the  expiration  of  said 
sixty  days,  extending  the  time  within  which 
the  appeal  may  be  taken,  else  the  appeal 
must  be  dismissed. 

(1910)  Simmons  t.  State,  4  Okla.  Cr. 
10, 109  Pac.  79;  (1911)  Bates  v.  State, 
5  Okla.  Cr.  240,  114  Pnc.  271:  (1911) 
Bandy  t.  State.  6  Okla.  Cr.  397.  114 
Pac.  341;  (1911)  Demolan  t  .State, 
5  Okla.  Cr.  253.  114  Pac.  260;  (1912) 
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Fullinicliu  V.  State,  7  Okla.  Cr.  333, 
117  Pac.  722;  (1612)  Holmes  v.  State. 
6  Okla.  Cr.  626,  117  Pac.  C56;  (1912) 
Trione  v.  State,  6  Okla.  Cr.  643,  117 
Pac.  G55:  (1914)  Krivaiiek  v.  State, 
11  Okla.  Cr.  172.  144  Pac.  1S8:  (1914) 
Kenton  v.  State,  10  Okla.  Cr.  579.  139 
Pac.  1155;  (1917)  Gunter  v.  State.  13 
Okla.  Cr.  83,  162  Pac.  231;  (1917) 
Hampton  v.  State,  13  Okla.  Cr.  85, 
162  Pac.  237;  (1917)  Peyton  v.  State. 
18  Okla.  Cr.  242.  163  Pac.  719;  (1918) 
Griffin  V.  State,  14  Okln.  Cr.  300.  170 
Pac.  51S;  (1920)  Story  v.  State,  — 
Okln.  Cr.       1S7  Pac.  5(i.s. 

(1910)  Snyder's  Comp.  Laws  1!H»0.  fi 
requiring  appeals  In  felony  cases  to  be  taken 
within  six  months  from  rendition  of  Judz- 
ment,  is  appUciible  to  nn  offense  committed 
prior  to  Its  passatro,  where  the  defendant 
was  not  tried  until  after  the  act  became  ef- 
fective. 

Hnghes  v.  State,  4  Okln.  Cr.  333.  Ill 

Pnc.  9M. 

(1911)  Wlien  the  time  fixed  by  statute 
or  designated  by  the  court  for  taking  an 
appeal  has  expired,  the  court  or  Judge  has 
no  power  thereafter  to  extend  the  same. 

Scott  V,  State,  4  Okln.  Cr.  657,  112 
Pac.  763. 

(1911)  Under  §  6948.  Snyder's  Comp. 
Laws  1909,  an  attempt  on  the  part  of  the 
trial  Judge  or  court  to  extend  the  time  for 
taking  iin  appeal  In  a  misdemeanor  cnso,  so 
as  to  permit  the  filing  of  the  rase  in  tlie 
appellate  court  iifter  the  expiration  of  one 
hundred  twentj-  days  from  the  date  of  the 
Judgment  below,  is  Inoperative  and  void. 
.Tones  t.  State.  4  Okla.  Cr.  COO,  112  Pac. 
760. 

(1011)  Where  nn  appeal  is  not  taken 
within  the  time  prescribed  by  statute,  tihe 
Supreme  (Tourt  does  not  ncqulre  Jurisdiction 
of  the  case,  and  upon  motion  the  appeal  will 
be  dismissed. 

Terry  v.  State.  5  Okla.  Cr.  35,  113  Pac. 
109. 

Under  the  provisions  of  tlie  statute.  Sny- 
der's Comp.  Laws  l!Xi9,  §  (i04.S.  appeals  to 
the  Criminal  Court  of  Api>ealR  in  misde 
meanor  cases  must  he  taken  within  sixty 
days  from  date  of  Judgment,  imless  the 
court;  (or  good  cause  shown,  allows  an  ml- 
diUonal  time  not  to  exceed  one  hundred  and 
twenty  days  from  tlie  date  of  Jndgmmt. 
(1011)  Demolan  v.  State.  5  Okln.  Cr.  25:1. 
114  Pac.  260.  (1911)  Bnte^  v.  Stnte 
5  Okla.  Cr.  249,  114  Pac.  271;  (1921) 
MlUer  V.  State.  —  Okla.  Cr.  — .  197 
Pac.  121. 

(1911)  Where  a  plalntifT  In  error,  defend- 
ant below,  was  on  the  21st  day  of  August 
1909,  duly  sentenced  upon  n  conviction  hnd 
for  a  misdemeanor,  and  prayed  an  appeal, 
whereupon  the  trial  court  for  good  cause 
shown  extended  the  time  for  taking  such 


appeal  sixty  days,  and  tlie  i>etltion  in  error 
with  case-made  attached,  together  with  proof 
of  service  of  notices  of  appeal,  were  not 
filed  in  this  court  until  the  30th  day  of  De- 
cember. 1909,  It  was  held  that  under  Sny- 
der's Stat,  SS  694S.  6949,  the  Criminal  Court 
of  .\ppeal8  did  not  acquire  Jurisdiction  of  the 
apiieal. 

Bandy  v.  State,  5  Okla.  Cr.  397.  114  Pac. 
341. 

(1911)  Where  judgment  was  rendered  No- 
veuiber  1,  1900>  and  there  was  an  order  of 
the  trinl  Judge  extending  the  time  within 
which  accused  could  take  bis  aiqieal  to  Jan- 
uary 20.  1010.  and  the  writ  o(  error  was 
not  filed  in  tbe  appellate  court  until  Jan- 
mry  26,  1010.  and  the  record  failed  to  show 
that  any  notice  of  ajipeal  was  served  upon 
the  county  attorney  and  clerk  of  the  county 
court  as  required  by  Omp.  I^ws  1009.  i  6949. 
the  appellate  court  never  acquired  Jurisdic- 
tion and  the  appeal  must  be  dismissed. 
Manuel  v.  State,  5  Okla.  Cr.  527,  115 
Pac.  QOTi. 

(1011)  Where  judgment  was  rendered  No- 
vember IH,  1909,  at  which  time  accused  was 
given  sixty  days  within  which  to  perfect  his 
appeal,  and  the  case-made  contains  an  order, 
not  signed  by  the  trial  Judge,  purporting 
to  extend  the  time  ten  days,  and  the  ap- 
peal is  filed  on  June  24,  1910.  more  than 
seventy  days  from  date  of  Judgment,  it  was 
not  iierfected  In  time,  and  the  appeal  will 
be  dismlase*!. 

Tjiwson  V.  State,  5  Okla.  Cr.  701.  ll.~» 
Pnc.  609. 

(1911)  No  court  has  the  iwwer  to  grant 
an  extension  of  time  beyond  that  allowed 
by  Htntute  within  which  an  appeal  can  be 
filed  Id  this  court 

Farmer  v.  State,  5  Okla.  Cr.  151,  114 
Pac.  754. 

(1011)  T'nder  tlie  provisions  of  Snyder's 
Stat.  1909.  S  6948.  appeals  In  felony  cases 
must  be  [lerfected  in  this  court  within  six 
months  from  the  date  Judgment  is  rendered 
by  the  trial  court  and  unless  this  Is  done 
this  court  has  no  Jurisdiction  to  review  the 
''ase,  and  can  only  dismiss  the  appeal  and 
direct  the  trial  court  to  enforce  the  judg- 
ment and  sentence. 

Mnsick  V.  State,  5  Okla.  Cr.  COS.  li."i 
Pac.  377. 

(1911)  Hiougli  accusefl  in  a  misdemeanor 
case  procured  orders  extending  the  time  for 
making  and  serving  a  case-made,  as  requlreil 
by  Snyder's  Comp.  Ijiws  1909.  5  6.051.  where 
the  appeal  was  not  taken  within  sixty  days 
from  Judgment,  and  be  did  not  procure  an 
order  extending  the  time  for  taking  nn  np- 
peal,  pursuant  to  S  6948,  requiring  misde- 
meanor appeals  to  be  taken  within  sixty 
days,  and  authorizing  the  trial  court  for  good 
cause  to  extend  the  time  for  appeal  not  ex- 
ceeding sixty  days  longer,  th^  appeal  will  be 
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dismlswd.  It  being  necessarj'  to  comiOy  witb 
both  statutes. 

Stnmitf  T.  State,  6  Okla.  Cr.  169,  117 
Poc.  048. 

• 

Under  Snyder's  Comii.  Laws,  §  OMS.  when 
u  person  is  couvk-ted  of  a  felony  charge  and 
desires  to  animal  tn  the  Criminal  Court  of 
Appeals,  it  is  ueceasary  for  the  appeal  to  be 
perfec-ted  witbin  six  months  from  the  date 
of  judgment. 

Musick  V.  State.  5  Oklu.  Cr.  008. 
115  Pae.  377;  (1!>11>  Kananiaya  v. 
State,  6  Okla.  Cr.  208.  118  Pac.  151. 

(1911)  Wben  a  trial  wurt  falls  to  enter 
JtHlgnieut  as  pnnided  by  law.  until  after  the 
time  fixe«l  by  the  statute  in  which  an  uplienl 
can  be  ifcrfected,  and  then  <loc8  so  by  a 
uunc  i>ro  tune  order,  an  ni>peal  may  be  taken 
In  the  manner  provided  by  the  statute  from 
the  dote  the  nunc  pro  tune  order  1»  made 
and  entered. 

Schrlebar  v.  State,  6  Okto.  Cr.  119,  116 
Pac. 

If  an  appeal  in  a  felony  cane  is  not  jier- 
fected  by  filing  a  trnnscrtpt  of  the  record 
in  the  Criminal  Court  of  Aiii>eals  within  six 
luonths  from  the  date  of  the  Judgment,  tlie 
appeal  will  be  dismissed. 

(1912)  Weston  t.  State.  7  Okla.  Cr.  31). 
llil  Pac.  Tfll:  (1912)*  Bethel  v.  State. 
7  <Mthi.  Cr.  36.  121  P«c.  792;  (1921) 
Klttrell  V.  State,  —  Okla.  Cr.  — .  107 
Pac.  aOT2;  (1921)  Kay  v.  State.  — 
Okla.  Cr  — .  200  Pac.  265. 

(1012)  The  Oiminal  Court  of  A)»iwals 
lias  no  Jurisdiction  to  consider  an  apjienl 
perfected  after  the  time  legally  allowed  by 
the  trial  court,  and  it  will  l>e  dismissed. 

Byera  v.  State,  6  Okla.  Cr.  023,  117  Pac. 
653. 

(1912)  Where  apiwllant  does  not  iierfet  t 
his  apiwal  witbin  the  time  allowed,  the  ap- 
p(-al  will  be  dismissed  on  motion,  and  a  delay 
caused  by  the  miscarrlaire  of  matter  sent 
by  mail  i8  at  the  peril  of  counsel,  since  the 
laws  makes  no  provisic.n  for  such  delay. 

Ounnad-iy  v.  State.  6  Okla.  Cr.  (KM.  117 
Pac.  653. 

(1.112)  An  nppeal  not  haTlng  I>een  i»er- 
fccted  in  the  time  allowed  therefor  by  the 
trial  eonrt,  the  appellate  court  acquired  no 
Jarisdtetlon. 

Howell  V.  State.  0  Okla.  Cr.  027.  117 
Pae.  723. 

(1012)  Defendant  not  having  (iletl  a  trun- 
«*ript  of  the  record  In  the  Criminal  Court 
of  Appeals  till  after  expiration  of  the  six 
months  from  entry  of  the  Judgment,  allowed 
for  apueal.  the  appellate  court  did  not  ac- 
quire Jurisdiction. 

Alexander  y.  State,  6  Okla.  Cr.  633.  117 
Pac.  722. 

(1912)  A  second  order,  attempting  to  ex- 
t«id  tbe  time  within  which  accused  might 
perfect  his  appeal,  was  void,  where  made 


after  the  time  oriBiually  granted  for  that 
purpose  had  exnlred. 

Leslie  V.  State,  6  Okla.  Cr.  6.W.  117 
Pac.  649. 

(1912)  Kven  thouicb  the  court  may  have 
erred  In  admitting  evidence  of  a  confesaion 
made  by  defeJidant,  yet  if  the  defendant 
takes  the  witness  stand  in  bis  own  behalf, 
and  testifies  to  the  truthfulness  of  every 
nmtertal  statement  eontnlned  in  said  con- 
fession so  erroneously  introduced  In  evidence, 
such  error  in  the  admission  of  the  confession 
becomes  harmless,  and  is  not  ground  for  re- 
versjil. 

Holmes  v.  State,  6  Okla.  Cr.  541.  119 
Puc.  430. 

(1912)  The  statute  preRcriblng  the  man- 
ner lu  wlii'.'h  an  appeal  can  be  token  to  the 
Criminal  Court  of  Appeals,  Is  mandatory, 
and  a  failure  to  file  the  apitenl  In  the  aMiel- 
late  court  within  the  time  allowed  by  law,  or 
extended  by  order  of  the  trial  Jndge,  la  fatal 
to  the  appeal. 

(ireen  v.  State.  7  Okla.  Cr.  5.  120  Pac. 
1037. 

(11)12>  The  time  in  which  an  appeal  must 
he  perfected  in  misdemeanor  cases  is  regu- 
lated by  days,  and  not  by  months,  so  that 
an  order  extending  the  time  for  taking  such 
an  api>eal  for  four  months  is  a  nullity. 

Houser  v.  State,  8  Okla.  Cr.  292.  127 
Pac.  706. 

(1912)  I'nder  Conip.  Laws  1909.  S  6948. 
requiring  an  apiieal  to  be  perfected  in  the 
Cilniinal  Court  of  AmwbIs  within  sixty  days 
fi-om  date  of  Judsment.  but  anthorixlng  the 
eourt  to  extend  the  time  for  perfecting  the 
appeal  not  exceeding  sixty  days  longer,  it 
is  as  essential  to  obtain  an  order  extending 
the  time  ta  iterfect  the  appeal  as  it  is  to  have 
a  case-made. 

(^idlens  V.  Stjite,  6  Okla.  Cr.  620.  117 
Pac.  649. 

(1933)  An  appeal,  not  iwrfeefed  within 
sixty  days  from  the  date  of  sentence,  will 
be  dlBUiIssed  on  motion  of  the  state,  thongh 
the  time  for  preparation  of  a  case-made  was 
extended  beyond  such  sixty  days. 

lioan  V.  State,  8  Okla.  Cr.  721.  125  Pac. 
001. 

(1013)  Where  an  apneal  is  not  taken 
within  the  time  prescribed  by  the  statute,  the 
Cvimlnal  Court  of  Appeals  is  without  Juris- 
dlctbm  to  review  the  judgment. 

Gilbreath  v.  State,  9  Okla.  Cr.  343.  131 
Pnc  041. 

Ill  misdemeanor  cases  the  api>eal  nmst  be 
taken  within  sixty  days  from  the  date  of 
the  Judgment,  unless  the  trial  Judge  for 
pood  cause  shown  extends  the  time  for  tak- 
ing the  appeal  not  exceeding  sixty  days  ad- 
ditionnl,  and  after  this  time  has  expired,  no 
apiwal  can  he  taken. 

(1913)  Hlffh  v.  State.  9  Okla.  Cr.  1S3. 
131  Pac.  189;  (1916)  Gabbert  v.  State. 
12  Okla.  Cr.  659,  160  Pac.  33;  (1917) 


Digitized  by  Google 


S634 


CRIMINAL  LAW,  XV,  (C). 


[20kln.Dlff.] 


Peyton  v.  Stata.  13  Okla.  Cr.  242.  163 
Pac.  719:  (1920)  McAdama  v.  State, 
—  Okla.  Cr.  — ,  102  Pac.  428. 

The  stjitute  limiting  tbe  time  within  which 
api>eal8  ctin  be  taken  to  the  Criminal  Court 
of  Appeals  is  mandatory ;  and.  where  (-oun- 
sel  delay  perfecting  an  apiieal  until  the  last 
niomeut,  they  do  so  at  their  iierll,  and  If 
the  time  for  taking  an  apiieai  has  exi)ired. 
liefore  the  appeal  is  perfwted,  the  Criminal 
Court  of  Appeals  Is  without  jKiwer  to  do 
otherwise  than  dlsndss  the  ap|)enl. 

(1913)  Gorman  v-  State.  9  Okla.  Cr.  351. 

131   V»c.   IKK);    (1914)   Alexander  v. 

State,  11  Okla.  Cr.  110.  143  Pac.  205: 

(1917)  Vlck  V.  State.  14  Okla.  Cr.  311. 

170  Pac.  711. 

(1913)  Comp.  Ijiws  IfHiO,  S  OIM.S,  rwiiiirea 
that  an  apjteal  lu  a  felony  case  be  taken 
within  six  luontbs  from  the  dale  the  Judg- 
ment is  rendered  and  not  six  months  from 
the  date  of  iHissin^;  on  motions  or  making 
other  orders. 

Howey  V.  State.  9  Okla.  Cr.  453.  132 
Pac.  499. 

(1913)  Comp.  I^ws  1009.  i  094^  requir- 
ing that  an  appeal  in  a  felony  case  be  taken 
within  six  uioutbs  after  judgment  is  man- 
datory, and  the  appellate  court  has  no  dis- 
cretion to  entertain  an  appeal  not  jwrfected 
within  such  time. 

Howey  v.  State.  Okla.  Cr.  453,  132  Pac. 
499. 

(1913)  A  notice  of  apj^al  must  be  served 
after  the  rendition  of  the  judgment  In  a 
criminal  ciise,  and  before  the  expiration  of 
the  time  allowed  by  law,  and  if  served  be- 
fore the  rendition  of  tlie  judgment,  it  Is  a 
nullity,  and  such  attempted  appeal  will  be 
'lisniisrted  for  want  of  juriaillction. 

Johnson  V.  State.  10  Okla.  Cr.  30tt,  135 
Pac.  1154. 

(1014)  Aii  apiK-al  from  a  Judgment  of  a 
trial  court  to  the  Crhuinnl  Court  of  Api)eals 
must  be  taken  In  the  manner  and  within 
the  time  provided  by  the  statute,  and  or- 
ders of  the  trial  court  made  under  tbe  pro- 
Tiaions  of  the  statute,  in  order  to  f^ve  this 
court  jurisdiction  to  consider  the  same  on, 
the  merits. 

Ftenton  V.  State,  10  Okla.  Cr.  371>,  i:JO 
Pac.  1155. 

(1015)  In  felony  cases  the  npiieal  must 
be  taken  within  clx  months  after  the  judg- 
ment is  rendered  (Itev.  Laws  lOHi.  §  ."i!K)l). 
Jind  in  such  csists  tlie  uppeal  is  taken  by 
tiling  in  the  Crimlmil  Court  of  Appeals  a 
petition  in  error  with  cnse-made  attached, 
or  transcript  of  the  record,  together  with 
proof  of  service  of  uotlcea  of  ap))eni  as  re- 
quireil  by  statute,  and  when  this  Is  not  done 
within  the  time  prescriliod  by  the  statute, 
the  Criminal  Court  of  Apiienls  does  not  ac- 
i|uire  jurisdiction  of  tlie  ai>]ieal,  and  such 
fiu  flp|)eal  will  be  dismissed. 

Oordon  v.  State,  12  Okla.  Cr.  H«.  152 
Pac.  142. 


(1916)  The  mine  of  an  aiv>eal  In  tbe 
Criminal  Court  of  Appeals  after  the  expira- 
tion of  the  time  fixed  by  the  orders  of  tlie 
trial  court  as  limited  by  the  statute  (Rev. 
UVs  191U.  I  5991)  is  fatal  to  the  jarisdic- 
tit>u  of  the  Criminal  Court  of  Appeals. 

Oabbert  v.  State,  12  Okla.  Cr.  559.  100 
Pac.  33. 

(llilO)  An  apiieal  in  a  misdemeanor  case 
win  be  dismissed,  where  it  whs  not  filed 
within  the  time  allowed  by  Rev.  I^aws  1910. 

e  r>9i)i. 

Hamlin  v.  State.  12  Okla.  Cr.  321,  155 

Pac.  0O4. 

(IJUT)  An  apiH-al  from  a  conviction  In 
a  inisdcnieanor  case  will  be  dismissed,  where 
not  laktit  within  si.\ty  days  after  Judgment, 
and  the  case-uiade  showed  no  extension  of 

tlUiC. 

Rhodes  v.  State.  13  Okla.  Cr.  SO,  163 
Pac.  230. 

(]01^)  Where  an  appeal  was  not  filed  in 
ihe  Criminal  Court  of  Amtenls  within  one 
hinidretl  twi*nty  days  after  judgment,  as  re- 
quired by  sratute,  the  attorney  general's  mo- 
tion tn  dismiss  will  be  sustained,  and  cause 
remanded,  with  directions  to  enforce  judg- 
ment and  sentence, 

tJtlttln  V.  State,  14  Okla.  Cr.  299,  170 
Pac.  519. 

(l!Ms)  An  ui'pcHl  in  a  criminal  case  is 
taken  by  filing  In  the  criminni  Court  of  Ap- 
peals a  i>etition  in  error  with  case-made  at- 
taclieil.  or  a  trnnscript  of  the  record,  together 
with  i  KMif  of  notices  of  apjieai  as  required 
by  the  statute,  or  in  lieu  of  such  notices  the 
record  shows  the  Issuance  and  service  of 
sum.nons  in  error,  or  the  waiver  of  the  same 
by  the  attorney  j^ueral.  When  this  is  not 
done,  wlihln  the  time  prescribed  by  the 
stnluic  for  taking  an  apiical.  the  Criminal 
Court  of  Ai>|>eals  does  not  acquire  jurisdic- 
tion of  the  npi>e:il  and  such  appeal  will  be 
;llsniis«ed. 

KUiott  V.  Stale.  14  Okla.  Cr.  313,  170 
Pa.-.  711. 

(lOit-)  An  order  made  by  a  trial  court,  ex- 
tending the  time  within  which  to  make  and 
■ierve  a  case-made  does  not  automatically  ex- 
tend the  time  within  which  to  file  the  ap- 
Ijeal.  .MI  snch  orders  should  govern  both  the 
Itiiic  within  v.hich  to  make  and  serve  a  case- 
made  and  the  time  within  which  to  file  the 
api>r;>I.  as  jirovldetl  In  Itev.  I^iws  1010.  H 
'tU'.n.  Itotb  these  sections  must  be  eom- 

I'lied  with. 

PiitchlHick  V.  State,  14  Okla.  Cr.  302.  17» 
Pac.  714. 

(lOl.'i)  The  right  of  am>enl  is  rf^iilated 
by  statute.  The  tiute  within  which  an  np- 
l>eal  niusr  be  lodged  with  the  clerk  of  th4> 
Crlmln::!  Court  of  Appeals,  and  all  tlie  dn- 
ties  ImiMised  ui>on  the  person  appeaHng.  as 
well  as  the  privileges  granted  such  p«w>n. 
are  deflLed  by  Rev.  I^ws  1010,  S '5091.  and 
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the«^  pmvisions  must  be  substantially  coiu- 
pllO'l  wltb.  Othenvise  the  Crlniliml  Court 
<»f  Ai'tw'i'li-  cHii  i,i)t  n'vIiMv  a  ret-orJ  on  thp 
iiterlts. 

I'imbback  v.  State,  14  Okla.  Cr.  302,  170 
I'ac.  714. 

An  appeal  filed  one  hundred  four- 
teen days  after  ju^uient  is  dlflminseil.  Is 
tih>  late  unless  extension  of  time  has  been 
tsrdiited  by  the  trial  court. 

Fuller  V.  State.  —  Olila.  Cr.  — ,  1S.S 
Pac.  dW. 

(1920)  Under  Rev.  Ijiws  1!H0.  S§  "tSIK), 
Str.il.  5092,  5997,  the  defendant  bus  six 
n'loiiths  within  which  to  file  an  upi)e)il  from 
the  jiidjinient  of  death  rendered,  against  him 
niid  Rueh  tin  aiipeat  may  be  talien  by  mere- 
ly filing  a  duly  authorized  transcript  of  tlie 
rtHTunl  pro)ier  to  which  is  attaelied  a  peti- 
tion In  error. 

In  re  Opinion  of  the  Juilffes,  —  Oltln. 
Cr.  — .  10  I»uc.  5!t7. 

In  felony  i-ases,  the  npitenl  must  be  taken 
within  six  months  after  tlie  juil^nient  waa 
rendered. 

(1920)  Mathis  v.  State.  —  Okla.  Cr.  — , 
194  P«c.  278;  (1921)  Sartcn  v.  State, 
—  Okla.  Cr.  — ,  1!©  Pao.  74:t. 

(1920)  Under  Code  of  Criminal  Procedure 
(Ker.  Laws  1910,  S  5991),  "in  felony  cases 
the  appeal  must  be  taken  within  hIx  months 
after  the  Judgment  is  rendered,"  and  not  six 
niuDths  after  the  motion  for  a  new  trial  is 
overruled. 

Clark  V.  State,  —  Okla.  Cr.  — .  193  P«c. 
1006. 

( 1921 )  Krery  def enda  n t  1  n  a  crim  ina  1 
case,  as  a  matter  of  riGrht.  may  appeal  from 
n  Jud^bieut  against  ixim  within  six  months 
from  ttie  time  of  the  rendition  of  surh  Judg- 
ment. 

In  re  Opinion  of  the  Judges,  —  Okla. 
Cr.  —.  195  Pae.  149. 

(1921)  The  rule  announr-eil  in  the  case  of 
Schrlehar  v.  State.  0  Okla.  Cr.  110,  IIS  Pac. 
»4«,  that  the  time  In  which  an  appeal  may 
be  taken  nms  from  the  entry  of  .(udgnient, 
us  distinguished  from  the  time  of  the  rendi- 
tion of  Judgment,  as  appUeil  to  cases  of  the 
<'haracter  shown  by  this  rei'ord,  will  not 
tic  foilowe<l  by  the  Criminal  Court  of  Ai)- 
l*eals,  and  to  that  extent  the  doctrine  an- 
nounced In  the  Schriebar  case  Is  overruled. 
Dunn  V.  State,  —  Okla.  Cr.  — ,  196  Pac. 

(1^1)  An  order  made  by  a  trial  court 
extending  the  time  within  which  to  make  and 
serve  a  cnse-made  does  not  automatically  ex- 
tend the  time  within  which  to  file  the  ap- 
peal. .\11  such  orders  should  cover  both 
the  time  within  which  to  make  and  serve 
case-made  and  the  time  within  which  to 
file  the  appeal  as  provided  in  Rev,  Ijiiven 
1»10,  S  5991. 

Boatrlgbt  V.  State,  —  Okla.  Cr.  — ,  198 
Pac.  106. 


(1921)    Where  there  Is  a  conviction  of  the 
misdemeanor  of  oper.itlug  the  automobile  on 
ii  public  highway  without  license,  the  apjK'al 
must  be  taken  within  one  hundred  days. 
Forney  v.  State.  —  Okla.  Cr.  —  200  Pac. 
558. 

(1921)  -A  failure  to  file  the  appeal  in  the 
apiiellate  court  within  the  time  allowed  by 
law  is  fatal  to  tlie  apjwal,  and  the  apitellate 
court  has  no  discretion  to  lieiir  and  deter- 
mine apiieiils  on  the  merits  when  they  arc 
lot  taken  within  tlie  time  prescribed  by 
statute. 

Miller  v.  State,  —  Okla.  Cr.  — ,  197  Pac. 
121. 

§635.  Parties. 

In  a  criminal  prosecution,  the  puniose  of 
the  proceeding  being  to  punish  the  defend- 
ant in  iterson.  the  action  must  necessarll}- 
tibate  uix»n  his  death;  and  where  It  is  made 
to  upitenr  to  the  court  tliat  a  plaintiff  in 
error  had  die<l  pending  the  determination 
iif  his  apiwjil,  the  cause  will  be  Hbate<l. 

(litll)  .\lickle  V.  State,  r.  Okla.  Cr.  707. 
nr.  I'ac.  028;  (1911)  WlUlanm  v.  State. 
—  Okla.  Cr.  — .  ll.-»  Pac.  379;  fl91.S) 
Yota  V.  State,  10  Okla.  Cr.  20,  133 
I'a<'.  2r>7;  (1913)  Smith  v.  State.  8 
Okla.  Cr.  575.  129  Pac.  445;  (1913) 
netcher  v.  State.  9  Okla.  Cr.  464,  132 
Pac.  498;  (1915)  Jeffreys  v.  State,  11 
Okla.  Cr.  411,  146  Pac.  1086;  (1916) 
Carson  v.  State.  12  Okla.  Cr.  461.  158 
I'ac.  U39;     (1917)   Holmes  v.  State, 

13  Okla.  Cr.  257,  163  Pac.  1112;  (1917) 
Fisher  v.  State,  14  Okla.  Cr.  159.  108 
Pac.  666;  (1917)  Talkington  v.  State, 

14  Okla.  Cr.  100,  168  Pac.  667;  (1018) 
Beed  t.  State,  14  Okla.  Cr.  225.  ItlU 
I^c.  1133;  (1918)  Hugglns  v.  State. 

14  Okla.  Cr.  421,  171  Pac.  1126;  (1918) 
Poison  v.  State.  14  Okla.  Cr.  515,  173 
Pac.  531;  (1918)  Talkington  v.  State, 
1.^1  Oltla.  Cr.  Kl,  175  I'ac.  132;  (1918) 
llerndon  v.  State,  15  Okla.  Cr.  105, 
175  Pac.  S42;  (1918)  Armstrong  v. 
State.  15  Okla.  Cr.  200,  175  Pac.  84.1; 
(litis)  Krvln  v.  State.  15  Okla.  Cr. 
.311,  Mii  I'lic.  255;  (1919)  Shlnn  v. 
State.  15  Okla.  Cr.  6X1,  179  Pac.  7S4 ; 
(1919)  Houston  v.  State.  15  Okla.  Cr. 
047,  179  I'ac.  \UG:  (1919)  Alexander 
v.  State,  l.'r  Okla.  Cr.  (i04,  180  Pac. 
:t!»3;  (1919)  KlnchehMi  v.  State,  10 
Okla.  Cr.  717.  184  Pac.  602;  (1920) 
Shipley  v.  State.  ~  Okla.  Cr.  — ,  ia!> 
Pac.  107;  (1920)  BelvIn  v.  State.  — 
Okla.  Cr.  — ,  192  Pac.  364;  (1921) 
Williams  V.  State,  —  Okla.  Cr.  — .  196 
Pac.  070. 

After  apjieal  from  a  conviction  and  on 
the  state's  motion  to  abate  proceedinss.  sui>- 
ported  by  proof  of  the  death  of  appellant, 
it  will  be  ordered  that  all  proceedings  abate, 
with  direction  to  superior  conn  to  enter  an 
order  to  that  effect. 

(1918)  Collins  v.  State.  15  Okla.  Cr.  145, 
175  Pac.  625;  (1918)  Kerrlel  v.  State. 

15  Okla.  Cr.  142,  175  Pae.  025. 


Digitized  by  Google 


CItlMlNAL  LAW,  XV,  ,(C). 


|2  0kla.  Dig.]  29G 


(1818)    Where,  peuding  writ  of  error  In 
a  crfuilnal  proceediDg,  plaintiff  In  error  dieF 
In  tlie  i^nitentiaiT,  the  proeee<Ung  abates. 
Miller  V.  State,  15  Obla.  Cr.  in3,  175 

I'ac.  727. 

<1!HS)  Where  the  state  attenuiteil  to  aih 
peal  from  a  Judgment  sustaining  a  demar- 
rer  to  the  indictment,  and  the  record  shows 
thut  no  proof  of  service  of  notice  of  ii|iiie«l 
was  made  wittihi  the  time  allowed  liy  the 
statute,  the  Crlmliuil  Court  of  Apiteals  does 
not  acquire  Jurimlictioii,  and  the  apiH-al  will 
he  dismissed. 

State  V.  McElroy.  14  Okhl.  Cr.  liU.  170 
Pac.  »15. 

(1018)  On  iippeal  to  the  Supieiiic  Court, 
all  parties  to  tlie  judgment  which  It  is  sought 
to  reverse  who.se  interests  will  lie  affected 
by  a  reversal  of  the  Judgment  must  eltlier 
Join  iu  the  prosecution  of  an  apiHwl.  or  tie 
made  parties  defendant  and  be  brought  Into 
the  Supreme  Court  by  servk-e  of  summons, 
when  they  do  not  voluntarily  a|H)eai. 

Smith  V,  Wmston,  07  Okla.  — .  170  Pac. 

On  suggestion  of  the  death  of  appellant, 
signed  by  bia  attorney  and  the  county  at- 
torney, it  would  be  orderwl  that  all  pro- 
ceedings In  the  prosecution  be  abated,  with 
direction  to  district  court  to  enter  its  ap- 
propriate order  to  that  effect. 

(1018)  Swimmer  v.  State,  15  Okla.  Cr. 
144,  175  Pac.  554;  (1011»>  Bonda  r. 
State.  15  Okla.  Cr.  67K.  17!)  I'ac.  018. 

(lOlK)  An  order  made  by  a  trial  court  ex- 
tending the  time  within  which  to  uiake  and 
serve  a  case-made  does  not  automatically  ex- 
tend the  time  within  which  to  file  the  ap- 
peal. All  such  orders  should  cover  both  the 
time  within  which  to  file  the  apiwal,  as  pro- 
vided in  Itev.  I^ws  liHO.  §5  5091.  tRK>7.  Both 
these  sections  must  be  complied  with. 
Hollv  V.  State.  10  Okla.  Cr.  104.  ISl 
Pac.  518. 

The  Criminal  Court  of  Api)eais  has  no 
jurisdiction  to  entertain  an  appeal  from  a 
Judgment  of  conviction  for  n  misdemeanor 
filed  therein  later  than  the  120th  day  after 
the  rendition  of  the  judgment,  and  an  upi>eal 
not  filed  after  that  time  will  lie  dlsmissetl. 
(191»)  Shobe  v.  State,  10  Okla.  Cr.  077, 
181  Pac.  157;   (19111)   McCullough  v. 
State,  10  Okhl.  Or.  687.  181  Pa*-.  735. 

In  misdemeanor  casea  the  apiieal  nnist  be 
Iierfccted  within  sixty  days  after  the  judg- 
ment is  rendered,  unless  the  trial  <-ourt  or 
Judge,  for  goml  cause  shown,  extends  the 
time  within  tbe  limits  prescribed  by  Rev. 
I^ws  1910,  §  5991,  where  no  order  is  made 
extending  the  time  within  which  an  appeal 
in  misdemeanor  cases  may  1h>  taken,  and 
the  appeal  is  not  lodged  In  the  Criminal 
Court  of  Appeals  witbiu  sixty  days  after  the 
rendition  of  Judgment,  this  court  lias  no 


Jarlsdlctiou  to  entertain  the  appeal,  and  the 
same  will  be  dismissed. 

(1010)  Danna  v.  State,  16  Obla.  Cr.  114. 

1H»  Pac.  860;  (1919)  KIchards  v.  State. 

10  Okla.  Cr.  162,  181  I'ac.  520;  (1910) 

FleetwwMl  v.  State,  10  Okla.  Cr.  675, 

iSl  I'ac.  157. 

S  636.  Petition  or  prayer. 

See  i  605. 

McGill  V.  State,  10  Okla.  Cr.  057.  185 
Pac.  530. 

(IIMHI)  An  api>eal  by  a  defendant  In  n 
crlinliial  action  is  completed  by  the  filing 
ot  a  petition  In  error  In  the  office  of  the 
clerk  of  the  Supreme  Court,  with  a  case- 
made,  or  duly  authenticated  trauacrlpt  of 
the  judgment  and  proceedings,  attached 
thereto. 

Bailey  v.  Territory,  »  Okhi.  00 
Pac.  317. 

(19U0)  A  criminal  ap|>eal  is  not  |ierfeet- 
ed  nnless  the  case-made  or  transi-ri]>t  Is  at- 
lachi>fl  to,  and  accomimnied  by,  a  iietition  In 
eri*or,  «s  required  by  Wlls(m's  Itev.  &  Ann. 
Stat.  11K«,  f  7An-± 

Baker  v.  State.  2  Okla.  Cr.  716.  14«  Pac. 
1072. 

(19(H))  To  perfett  an  appeal  to  the  Crim- 
inal Court  of  Api>eais,  the  case-made  or  tran- 
script of  the  record  must  be  attached  to 
and  uccompunied  by  a  iietition  In  error,  and 
if  this  is  not  done  the  appeal  will  be  dls- 

Edwards  v.  State.  2  Okln.  Cr.  715,  103 
I'ac.  1071*. 

(1010)  A  iietition  for  a  writ  of  certiorari 

must  be  signed  by  the  party  applying  there- 
for, ot-  by  his  attorney,  and  must  be  verified. 
Mulliken  v.  State,  3  Okla.  Cr.  4;«f,  100 
Pac.  050. 

{ 11)10)  A  prowH-utlng  attnme>'  lias  the 
light  to  discuss  the  evidence  as  he  under- 
stood it,  and  from  the  standpoint  of  the  de- 
fendant's guilt;  and  nn  erroneous  statement 
of  the  evidence,  if  not  conceived  in  a  spirit 
of  unfairness  or  fraud,  will  not  l>e  ground 
for  reversal. 

Williams  v.  State.  4  Okla.  Cr.  523,  114 
I'ac.  1114. 

(1910)  To  warrant  a  reversal  on  a^Tount 
of  the  argument  nf  the  prosecuting  attorney, 
such  argument  must  he  grossly  lmpro|)er  and 
unwarranted,  upon  some  material  point 
wliich  injuriously  aflcctHl  the  defendant's 
rights. 

Williams  v.  State.  4  Okla.  Cr.  .m  114 
I'ac.  1114. 

(1011)  A  county  Judge  pro  tem[)ore,  at 
the  time  of  entering  Judgment,  is  authorized 
to  Hx  tile  time  for  making  a  case  and  the 
time  within  which  the  case  may  be  served, 
and  to  fix  the  time  for  filing  the  iietition  Id 
error  and  case-made  in  the  Criminal  (!ourt 
of  ApiiealH,  within  the  statute;  hut  auch 
Judge  can  not  tliereafter  extend  the  time 
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for  making  aud  serving  the  caso-iiuule;  but. 
If  an  extension  of  time  for  making  and  serv- 
ini;  ftucb  caae-nnide  is  necessary,  it  must  be 
granted  by  tbe  regular  county  judge. 

Austin  V.   State,  0  Okln.  Cr.  177,  117 
P.»c.  1098. 

(1911)  A  petition  in  error  is  the  means 
hy  which  questions  are  hrouKht  up  and  pre- 
ttenteil  from  the  trial  court  to  the  appellate 
court:  and  the  apjteUate  court  is  not  required 
t<»  consider  errors  occurring  during  a  trial, 
unless  such  errors  are  incorporated  in  the 
lK>tition  in  error. 

Walker  v.  State,  6  Oklu.  Cr.  .170,  118 
Pac.  1006. 

(1912)  For  a  petition  In  error  which  fails 
to  present  the  issues  areued  by  counsel,  see 
opiuion. 

Morrison  v.  State.  7  Okbi.  Cr.  242,  123 
Puc.  169. 

(1912)  An  appeal  by  i>etition  in  error  is 
not  a  <-nntinuation  of  the  old  case,  but  If  in 
the  nature  of  a  new  suit  brought  to  the  ai^ 
pellnte  couit  to  deterudue  the  issues  stated 
In  the  petition  In  error,  the  petition  hi  error 
lielDR  the  pleading,  and  the  transcript  of 
the  record  or  ciif-e-made  the  proof:  and  they 
must  f4>rre8]H>ud  with  each  other. 

Morrison  v.  State.  7  Okla.  Cr.  242.  123 
Pac.  1(19. 

(1912)  A  petition  in  prnir  Ih  a  formal 
written  re«|uest  nddresml  U>  the  apiiellate 
<*ourt  asking  It  to  review  nllexed  errors  which 
are  s]je<'ially  iiointed  out,  and  as  the  Su 
Iireuie  Court  does  not  try  cases  de  novo 
we  are  only  authorized  to  consider  and  de 
ficie  BUch  questions  as  are  presented  to  up 
by  the  petition  In  error,  unless  they  are  Ju 
risdietlonal,  and  only  those  questioua  are 
brought  up  on  aiqieil  which  are  included  in 
tho  iietitlon  in  error. 

Morriwn  v.  State,  7  Okla.  Cr.  242,  123 
Pac.  IfSd. 

(1!HL')  \  [letition  In  error  niu«t  lie  tilei' 
with  tbe  transcript  of  the  record  or  case 
uiade  in  order  to  perfect  an  apjieal,  and  If  a 
citse-ninde  or  transcript  of  the  record  la  ftlei' 
without  a  petition  in  error,  such  tiling  will  be 
ii  nullity,  and  such  pretended  appeal  will  be 
dismissed. 

Wynne  v.  State.  S  Okla.  Cr.  ~,2,  12e 
PJiC.  266. 

(1017)  In  mlsilenieanor  cnscR.  appeal  Is 
taken  by  filing  in  tbe  Criminal  Court  of  Ap- 
peals a  Iietitlon  in  error  with  tbe  case-made 
attached,  or  transcript  of  the  record,  with 
proof  of  sen-Ice  of  notices  of  apiwal,  as  re- 
quired by  statute. 

Peyton  v.  State,  13  Okla.  Cr.  719,  163 
Pac.  719. 

(1917)  A  ease-made  or  transcript  of  tbe 
record,  filed  without  a  petition  In  error,  i» 
a  nullity,  and  this  court  being  without  Juris 
diction  to  consider  the  cause,  such  attempted 
appeal  will  be  dismissed. 

Groves  v.  State,  13  Okla.  Cr.  260.  163 
Pac.  1112. 


(1921)  Two  uietliods  of  taking  an  appeal 
ai'o  provided  for:  (1)  By  filing  a  petition 
in  error  with  certified  case-made  attached 
thereto:  (2)  by  liiing  petition  in  error  with 
duly  certified  tran&crlpt.  of  tbe  record  at- 
tached thereto.  If  tbe  first  method  is  par- 
sued,  and  for  auy  reason  the  case-made  is 
fatally  defective,  tbe  api^eal  will  be  con- 
sidereil  upon  the  transcript,  provided  it  la 
properly  certified  by  tbe  clerk;  but  where 
there  is  no  properly  certified  transcript  of 
the  record  attached  to  the  petition  in  error, 
mil  the  (')ise-made  is  fatally  defective,  the 
appeal  will  be  dismissed. 

MathlH  V.  State,  —  Okla.  Cr.  — ,  194 
Pac.  278. 

S  637.   Payment  of  fees  or  coiAe. 

See  S  500„ 

IKwn  V.  state,  12  Okbi.  Cr.  08,  152  Pac. 
141. 

(1911)  Where  a  defendant  desires  to  ap- 
[leal.  his  counsel  should  promptly  deposit 
with  the  court  stent^rapber  a  sufficient  sum 
of  money  to  pay  for  having  tbe  notes  of  tbe 
testimony'  extended,  and  should  then  te- 
luest  the  trial  court  to  make  a  mandatory 
order  requiring  such  stenographer  to  extend 
tbe  nofcH  of  tbe  testimony  within  sufficient 
time  to  allow  the  defendant  to  perfect  his 
tppeal  within  the  time  reciulred  by  law. 
Farmer  v.  State,  5  Okla.  Cr.  151,  114 
Pac.  754. 

(1913)  Where  aiiridlant  fails  to  pay  the 
lOKts  incurred  by  the  ai)iJe»l  or  to  file  tbe 
'jroi)er  affidavit,  or  imke  the  showing  re- 
luireil  before  he  (-an  be  jierniltted  to  appeal 
ts  a  poor  person,  the  appeal  will  be  dis- 
missed. 

Cli-rady  V.  State,  9  Okla.  Cr.  B32,  132 
Pac.  (191. 

(1913)  Tbe  constitutional  right  of  ap- 
peal is  tiuhject  to  reasonable  Mtatutory  regu- 
lation, aud  does  not  contemplate  an  appeal 
'or  delay  or  at  the  expense  of  the  people, 
exceirt  In  case  of  imuiters. 

aarady  v.  State,  0  Okbi.  Cr.  552.  132 
Pac.  601. 

(1913)  It  Is  the  duty  of  iwrsons  appealing 
in  criminal  cases  to  »ee  that  proper  arrange- 
ments are  made  for  iiaying  the  costs,  with- 
out advice  thereon  from  the  Criminal  Court 
of  Appeal-s  or  clerk. 

Clarady  v.  State.  0  Okl:t.  Cr.  552,  132 
Pac.  691. 

(Iill3)  Where  a  i)arty  has  been  convict- 
ed of  crime  and  desires  to  appeal,  upon  a 
I>ro)>er  showing  made  to  the  trial  court  that 
be  is  unable  to  pay  the  stenographer  for 
extending  the  notes  of  the  testimony  or  tbe 
?lerk  of  tbe  court  for  making  up  tbe  record, 
it  la  tbe  duty  of  the  trial  court  to  make  an 
onler  directing  that  this  be  done  wltbout 
expense  to  the  defendant. 

Jeffries  v.  State,  9  Okla  Cr.  S73,  132 
Pac.  S23. 
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(1015)  Aq  appeal  wltl  be  dismissed  where 
the  ucTU»;d  fiiils  and  refuses  to  pny  the 
accrued  costs. 

WalnwrlKlit  v.  State,  11  OWa.  Cr.  547, 
140  Pac.  914. 

(191S)  ruder  I^ws  1013.  ch.  07,  8  7,  one 
rauvloted  of  crime  can  not  appeal  without 
pnyfuK  the  coats  In  advance,  unlesB  he  is  a 
pauper. 

Wninwrijibt  v.  State,  11  Okla.  Cr.  547. 
149  Pac.  014. 

(lUirO  The  plaintiff  in  error  having  failed 
and  refused  to  i-aj'  the  costs  that  Imve  ac- 
crued on  bis  appeal,  the  apiieal  wilt  be  dis- 
missed 

Walnnrlght  v.  State,  11  Oltla.  Cr.  347. 
140  IMc.  914. 

S  638.  Bonds  or  other  secuntiea  to  perfect  pro- 
ceedings. 

(1012)  Where  a  defendant  Is  prosecuted 
in  the  polli.'e  court  of  a  city,  and  appeals 
from  n  judsiiient  of  convi<'tiou  therein,  and 
the  appeal  bond  is  insufficient  or  unsatisfac- 
tory, the  nppeal  should  not  be  disndwsed  on 
this  account;  but  the  court,  upon  motion  of 
the  county  attorney,  may  recjulre  a  new  bond. 
I'aschal  v.  State,  7  Okla.  Cr.  41.  121  Pac. 
792. 

(1912)  It  is  the  duty  of  imrtlcs  desiring 
to  take  an  appeal  to  c-ouii'ly  with  the  law 
with  reference  to  uiiikliig  a  dc|Kisit  or  giving 
a  bond  to  sei-ure  the  rosts,  and  the  clerk  is 
not  re*iuire<l  to  file  any  appeal  until  this  is 
done,  unless  the  apiieilant  makes  a  legal 
showing  that  he  is  utiublc  to  comply  with  the 
law. 

Wynne  v.  State,  8  Okla.  Cr.  52.  120  Pac. 
26& 

{  639.  Proceedings  in  forma  panpwi*. 

(1914)  Where  a  defendant  is  able  to  em- 
ploy counsel  to  represent  hini,  and  the  trial 
court  refused  to  enter  an  order  requiring  the 
testimony  to  be  extendetl  without  expense  to 
the  defendant,  such  refusal  will  not  consti- 
tute ground  for  reversal,  unless  it  aftlrma- 
ttvely  appears  from  the  record  that  the  de- 
fendant was  a  pauper,  and  that  Hucb  counsel 
BO  employed  could  not  have  made  up  a  state- 
ment of  the  evhlencc  from  memory,  and  that 
thereby  the  trial  court  had  nbiiKe<l  its  discre- 
tion. For  circumstances  wliirh  clearly  sus- 
tain the  ruling  of  the  trial  court  In  refusing 
to  make  such  an  order,  see  opinion. 

Harris  v.  Stnte.  10  (tkla.  Cr.  417.  137 
Pac.  :m. 

(1015)  A  convictwl  man  who  conveyed 
property  to  the  auretles  on  his  apjieal  twnd 
and  made  affidavit  that  the  property  bad 
value,  is  estopried  from  claiming  that  it  was 
valueless,  so  as  to  entitle  him  to  appeal  as  a 
muper, 

Wainwrlght  v.  Stnte,  11  Okla.  Cr.  547. 
149  Pac.  914. 

(1015)  A  defendant,  convicted  of  enihez- 
Klement  of  public  funds,  who  subsequent  to 
bis  conviction  and  after  perfecting  his  ap- 


peal voluntarily  conveys  certain  i-eal  prop- 
erty to  bis  intended  bondsmen,  is  not  entitled 
to  a  trauscriitt  of  the  testimony  taken  upon 
the  trial  at  the  expense  of  the  county,  and 
Is  not  entitled  to  prosecute  an  appeal  in 
forma  pauperis,  at  the  expense  of  the  state. 
Wainwrlght  v.  State.  11  Okla.  Cr.  547, 
14»  Pac.  914. 

(1017)  On  api»eal  by  transcript  from  n 
conviction  for  murder.  It  appearing  from  the 
record  that  the  plalntiCr  in  error  was  denied 
bis  eonstltutioiuil  and  irfatutory  right  to  per- 
fect an  npival  by  csise-nnide  us  D  poor  iter- 
son,  by  reason  of  the  refusal  of  the  court 
to  order  the  court  reimrter  to  furnish  blm 
with  a  trans<Tijit  of  the  piweeilings.  and 
the  testimony  taken  ui<ou  the  trial,  the  Jnilg- 
nicnt  is  it'vcrseil  and  a  new  trial  awanled. 
llntchliis  V.  State,  i;i  Okla.  Cr.  717.  167 
Pac.  338. 

(1917)  In  a  criminal  prosecution,  where 
the  defendant  has  iH^en  c■on^  ictetl  and  de- 
sires to  appeal,  uikui  a  pm|)er  showing  made 
to  the  trial  court  that  he  is  unable  to  pay 
the  court  renorter  for  a  transcript  of  the 
testimony,  of  the  t-ourt  clerk  for  a  transcrl|rt; 
of  tlie  record,  It  is  the  duty  of  the  trial  *:-ourt 
to  nnike  an  order  dli'ecting  that  this  be  done 
witliont  exi>ent*e  to  the  defendant. 

liutchins  v.  State,  la  Okla.  Cr.  717.  107 
Pac.  338. 

(1020)  It  is  the  duty  of  courts  In  the 
admlnlstratUm  of  crliniual  law  to  .see  tbn. 
the  accused  sliall  have  the  benefit  nf  every 
right  which  the  law  secures  f.>  him  uism 
his  trial,  and  in  a  capital  case,  where  Ibe 
defendant  by  reason  of  his  poverty  is  unable 
to  eu)])loy  counsel,  and  the  cfuirt  a)>|»oh)ts 
counsel  to  defend  hini,  and  the  trial  restdts 
In  a  Juilgment  aud  senteuee  of  death,  the 
court  fdumld  direct  such  counsel  to  aivpeai 
the  ease,  aud  to  this  end  it  Is  the  duty  of 
the  court  to  order  the  <'ourt  clerk  to  furnish 
a  duly  certifletl  transcript  of  the  reconl.  and 
to  order  the  court  n'lKirter  to  furnish  a 
transcript  of  the  testimony  without  exi>ense 
of  the  defendant. 

Noel  v.  State.  —  Okla.  Cr,  — ,  ISS  Pac. 
OSS. 

g  640.   Certification  of  appeaL 

(l!H(t)  .Vssitfnmeuts  of  error  not  pre- 
''cnteil  in  the  brief  or  oral  argument  will  1m* 
deemeil  a  ha  ndone*!. 

Wilson  v.  State.  3  Okla.  Cr.  714,  100  Pnc. 
2S0. 

S  641.   Appellate  process  or  notice  in  general. 

(1010)  An  appeal  to  the  Criminal  Court 
of  Appeals  may  l>e  taken  by  the  defendant 
as  a  matter  of  right,  from  any  Judgment 
against  him,  but  the  manner  of  biking  and 
perfecting  such  a|)i>eal  is  a  proper  matter 
for  legislative  control,  and  the  appeal  must 
be  taken  in  the  nmnner  prescribed  by  the 
law;  and,  where  the  record  before  tlits court 
fails  to  show  notices  of  appeal  and  proof  of 
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service  as  required  by  law,  tbe  case  will  be 
dismisseil. 

Boneparte  v.  iruitod  States.  3  Okla.  Cr. 
343,  100  Piic.  34T. 

(1920)  Au  appeal  will  bo  dismlsseti  for 
failure  to  give  notice  of  summons  in  error. 

RoblusoQ  V.  Stnte,  —  Okla.  Cr.  — .  189 
I'ac.  703. 

(1020)  Before  the  Criuiinal  Court  of  Ap- 
l>eals  can  acquire  Jurisilictioii  of  an  tippeiil. 
either  the  uotk'CH  rt>qniri-tl  by  Uev.  ]mw» 
1910,  §  5902,  must  he  served  in  the  manner 
iind  ujwn  the  persons  therein  deslgiuited,  or 
else  a  gummouB  In  error  muHt  be  it^sued  and 
served,  or  its  issuance  and  service  waived,  as 
provided  in  the  Code  of  Civil  Procedure. 
Where  neither  of  those  methods  are  com- 
plied with  the  Criminal  Court  of  Appeals 
does  not  acquire  Jurisdiction  of  tbe  aiqieal. 
and  tbe  same  will  be  dismissed. 

State  v.  Chllders,  —  Okla.  Cr.  — ,  191 
I'ac.  1043. 

Within  the  time  alloweil  for  taking  the 
nppeal,  notices  of  appeal  nmat  be  Rcrved  upon 
tbe  clerk  of  the  trial  court  and  the  county 
iittomey  (as  provided  in  Ilev.  I^ws  1910, 
SriO02).  or  else  summons  in  error  must  be 
served  upon  the  attorney  general,  or  its  issu- 
ance and  service  waived  by  said  officer  (as 
provided  lu  Rev.  Laws  1910,  §5997),  before 
the  CrlminjU  Court  of  Appeals  can  acquire 
Jurisdiction  of  an  appeal  in  a  criminal  cause. 
(1920)  Sarten  v.  State,  —  Oltla.  Cr.  — . 
193  Pac.  743;  (1921)  Taylor  v.  State. 
—  Okla.  Cr.  —  104  Pac.  203. 

(1021)  An  appeal  will  be  dlsmlssefl  in  a 
criminal  cause  where  the  record  falls  to  dls- 
clfme  that  plaintiff  in  error  within  the  time 
allowed  for  taking  an  apjieal  served  any 
notices  of  apiieal  either  upon  tbe  clerk  of 
the  trial  court  or  the  county  attorney  or  had 
Issued  and  sen'ed  a  summons  in  error  upon 
the  attorney  general  or  there  was  a  waiver 
of  the  Issuance  and  service  of  a  summons  in 
error  by  such  officer. 

Guntcr  v.  State,  —  Okla.  Cr.  — ,  195  Pac. 
148. 

(1921)  Where  appellant,  witt.in  the  time 
allowed  for  taking  an  appeal,  served  no 
notice  of  appeal  upon  the  clerk  of  the  court 
or  county  attorney,  as  provldetl  by  Itev,  l^ws 
1910.  §  5092,  and  no  summons  in  error  was 
iHsned  aud  served  upon  the  attorney  general, 
nor  any  waiver  of  the  issuance  and  service 
ever  made  by  him,  within  S  S&fft,  or  any 
geoeml  appearance  entered  by  him.  the  Crim- 
inal Court  of  Appeals  has  no  jurisdiction  to 
Hitertain  the  aiipeal  on  its  merits,  and  will 
dlioniss  It. 

Burgess  v.  State,  ~  Okla.  Cr.  ~,  197 
I»ac.  173. 

(1921)  An  appeal,  wlien  taken  by  tlie  de- 
fendant from  any  judgment  riEralnst  him.  Is 
perfected  by  service  of  a  notice  upon  the 
court  clerk  where  the  Judgment  was  entere«l. 
statinir  that  the  appellant  appeals  from  the 


Judgn^ent,  and  by  the  service  of  a  similar 
notice  upon  the  county  attorney  (Itcv.  I^aws 
1910,  5  5902),  or  by  summons  In  error  uiioii 
the  attorney  yeiicral,  unless  the  same  Is 
waived  in  other  eases  (Itev.  Ijiws  1010, 
9  !>007).  and  where  appellant,  within  the  time 
allowed  for  taking  an  appeal,  serves  no 
notice  of  appeal  upon  the  court  clerk  or 
county  attorney,  and  no  summons  In  error 
was  Issued  and  served  uimn  the  attorney 
general,  nor  any  waiver  of  the  Issuance  of 
service  ever  made  by  him,  or  any  general 
api>earance  entereil  by  him,  tbe  Criminal 
Court  of  Ai)peal8  has  no  jurlsdlctlmt  to  enter- 
tain tbe  appeal  on  Its  merits,  and  will  dis- 
miss it. 

Boatrlght  v.  State,  ~  Okla.  Cr.  — ,  198 
Pac.  106. 

(1921)  Where  no  written  notices  of  ap- 
peal in  an  attempt  to  appeal  by  the  state 
from  a  judgment  quashing  and  setting  aside 
indictment  wen'  i^erved  upon  the  court  clerk 
or  upon  ('<>uti!M>l  for  defendant  or  defendant 
hlmsplf,  nor  any  summons  in  ernir  was  ever 
issucfl  and  served  within  the  period  flxed  by 
the  statute  nor  any  waiver  in  tbe  issuance 
and  service  of  such  summons  in  error  by 
counsel  representing  the  defendant,  the  ap- 
Iieal  win  be  dismissed. 

State  T.  Green,  —  Okla.  Cr.  — ,  200  Pac. 
264. 

§  642.  Notice  of  appeal. 

See  5  641. 

(1920)  Robinson  v.  Sbite.  ~  Okla.  Cr. 
— ,   I.SO  Pac.  763;    (192^1)   Sarten  v. 

State,  —  Okla.  Cr.  —   193  Pac.  74.3; 

(1021)  Taylor  v.  S!-iite,  —  Okla.  Cr. 
— .  104  Pac.  2«3;   (1021)   Gnnter  v. 

State.  —  Oklo.  <:r.  — ,        Pac.  14S: 

(1921)  Burgess  v.  State.  —  Okla.  Cr. 
— ,  197  Pac.  173;  (1021)  Boatright  v. 
State,  —  Okla.  Cr.  — ,  198  Pac.  106: 

(1921)  State  v.  Green,  —  Okla.  Cr.  — , 
200  Pac.  264. 

The  service  of  .n  summons  in  error  on  the 
prosecuting'  attorney  will  not  confer  Jarls- 
dicfiou  of  an  appeal  in  a  criminal  case  on 
the  apiiellatc  court,  where  no  notice  of  ap- 
peal has  been  scrvccl  on  the  county  attorney 
and  tbe  clerk  of  tlie  trLi)  court,  under  StJit. 
ma,  |0;S22  (Wllson's  Rev.  &  Ann.  Stnt. 
mn.  §.ji;JO).  providing  that  such  steps  are 
prerequisites  to  perfecting  an  appeal;  and. 
in  the  absence  of  such  notice  and  proof  of 
service,  the  appeal  will  he  dismisseil. 

iVMH))  Bailey  v.  Territory,  9  Okla.  461. 

60  Pac.  117;  (1009)  Howanl  v.  State. 

2  Okla.  Cr.  (M2,  103.Poc.  864. 

(1900)  Xo  smnmons  In  error  Is  author- 
ized or  required  in  an  appeal  by  a  defendant 
in  a  criminal  case. 

Bailey  v.  Territory,  9  Okla.  461,  GO  Pac. 
117. 

\n  appeal  by  a  defendant  in  a  criminal 
action  is  taken  by  the  service  of  a  notice 
upon  the  clerk  of  the  court  where  judgment 
was  entered,  stating  that  the  appellant  ap- 
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peals  from  the  judgment,  ami  by  serving  a 
simUiir  notice  uijon  the  prosecuting  attorney. 
(1000)  Bailey  v.  Territory,  0  Okla.  4ttl, 
HO  P«c.  117 :  (1909)  Arispi  v.  Terri- 
tory. 2  Okla.  Cr.  78,  09  Pac.  1(«9; 
(1913)  Stiirr  v.  State,  0  Okla.  Cr. 
130  Pac.  1176. 

(190&)  Under  the  provisions  of  S  «t>49, 
Snyder's  Comp.  Stat.  1009,  the  notice  that 
defendant  apiiealed  from  tbe  judicnient  is 
properly  Ber\-etl  upon  the  ooiinty  juilgp  as 
t'x-offlcio  clerk  of  the  county  court, 

Stewart  v.  State,  a  Okla.  Cr.  61S,  105 
Pac.  374. 

(1909)  I'nder  Wilson's  Iter.  &  Ann.  Stat 
10U3.  S  6610,  the  Criminal  Court  of  ^m'eals 
ucQiilres  no  jurisdiction  where  no  notice  of 
B|)l>eal  has  been  served  or  flled. 

MoCuIlough  V.  State,  2  Okla.  Cr.  717.  103 
Pac.  1071. 

(1909)    Notices  required  by  Wilson's  Rer. 
&  Ann.  Stat.  1003,  SS  i>606,  5tK21,  on  appeal 
by  defendant  on  conviction,  are  a  prerequis- 
ite to  Jurisdiction  of  the  Supreme  Court. 
AriHpi  V.  Territory,  2  Okla.  Cr.  79.  90 
Pac.  1090. 

Where  the  notice  of  apiioul  Is  not  served 
upon  the  county  attorney  iiml  tbe  clerk  of 
the  court  within  which  the  defendant  was 
tried,  Criminal  Court  of  Appeals  has  no 
jurisdiction  to  consider  an  appeal,  and  It 
will  be  dismissed. 

(IftlO)  Crouch  V.  State.  4  Okla.  Cr.  xlU, 

111  Pac.  653;  (1910)  WUaon  v.  United 

States.  4  Okla.  Cr.  517.  Ill  Pac.  6S0; 

(1912)  McDanlel  v.  State,  6  Okla.  Cr. 

im.  119  Pac.  270. 

In  order  to  perfect  an  apjwal  to  tite  Crim- 
inal Court  of  ApjjeaiK  l>y  u  defendant,  notice 
of  such  api)eal  must  be  serveil  nijou  the 
county  attorney  and  the  clerk  of  tlie  court 
where  the  Judguient  was  rendered,  as  is  pro- 
vided by  S  0949,  Snyder's  Comp.  l^aws  Okla. 
1909. 

(1910)  Bailey  v.  State.  3  Okla.  Cr.  366, 
106  P.1C.  34S;  (lOlO)  ('arllslc  V.  State. 

3  Okbi.  Cr.  3ti5,  106  I'ac.  349. 

The  notice  of  appeal  In  crimhml  cases, 
provided  for  in  Snyder's  Comp.  I^aws  1900, 
§  iiMU.  Is  analogous  to  a  citation  or  a  sura- 
nions  in  error,  and  Is  designed  to  take  the 
place  thereof. 

(1010)  Knsley  v.  State.  4  Okla.  Cr.  40. 
1«)  I'ac.  yrKi;  (1011)  Clemnions  v. 
State.  5  Okla.  Cr.  119,  113  Pnc.  2:ts. 

Under  Snyder's  Comp.  Ijaws  1909.  {6040, 
miuiring  notice  of  appeal  to  be  served  upon 
the  clerk  of  tbe  conrt  and  the  prosecuting 
iittorney,  a  written  notice  is  Intended ;  and 
oral  notice,  though  given  In  oiien  court  In 
the  presence  of  those  officers,  and  shown  by 
Journal  entry.  Is  insufflclent. 

(1910)  Eusley  v.  Rtnte.  4  Okla.  Cr.  49. 
109  Pac.  2.'50:  (imO)  Hughes  v.  State. 

4  Okla.  Cr.  33:{.  lit  Pnc.  964:  (1911) 
(/lenimons  v.  state,  5  Okla.  Cr.  119. 
113  Pac.  238. 


While  the  statute  provides  ({6949,  Sny- 
der's Stat)  that  an  appeal  is  taken  by  the 
Service  of  a  notice  upon  tbe  clerk  of  the 
court  where  the  Judgment  is  entered  that  the 
api}ellant  apiieala  from  the  judgment,  a  sim- 
ilar notice  to  be  served  uiwn  tbe  prosecuting 
attorney,  yet  a  general  appearance  entered 
by  the  attorney  general  in  a  cause  in  the 
Criminal  Court  of  .Xiijwals  Is  sufficient  to 
give  it  jurisdiction. 

(1910)  Blunt  V.  State.  3  Okla.  Cr.  449, 

10(1  I'uc.  S06;  (1910)  Brown  v.  State. 

3  Okla.  Cr.  442,  1(W  Pac.  .•<(«*. 

(1910)  Under  {0949  of  Snyder's  Comp. 
Laws,  requiring  notice  of  appeal  to  be  served 
uiwn  the  clerk  of  the  court  and  the  prosecut- 
ing attorney,  actual  knowledge  on  the  part 
of  the  clerk  and  the  prosecuting  attorney 
that  an  api>eal  is  intended  does  not  dispense 
with  (he  neceii«lty  of  giving  formal  notice 
and  making  due  proof  thereof. 

Ensley  v.  State,  i  Okla.  Cr.  49.  lOfl  Pac. 
250. 

(19101  In  the  county  court  notice  of  ap- 
peal may  be  served  ui>on  tbe  county  Ju^e, 
or  ui>on  the  clerk  of  the  county  court,  if 
tiiere  be  one,  but  in  tbe  district  court  tt 
must  be  served  upon  the  district  clerk. 

Ensley  v.  State.  4  Okla.  Cr.  49,  109  Pac. 

An  ap]>eal  in  a  criminal  case,  when  taken 
by  the  defendant,  is  jierfected  by  filing  a 
petition  In  error  iu  the  office  of  tbe  clerk  of 
the  Grimbial  Court  of  Apiwals,  together  with 
case-made,  or  duly  authenticated  transcript 
of  the  Judgment  and  proceedings,  attached 
tliereto,  and  by  filing  iproof  of  service  of 
notice  upon  tbe  clerk  of  the  court  where  the 
Judgment  is  entered,  and  notice  upon  the 
prosecuting  attorney  of  the  county,  statins 
that  the  «in)ell«nt  a]fi»ealfl  fnnn  tbe  judg- 
ment. 

(lOlP)  Wilson  V.  State.  3  Okla.  Cr.  348, 
106  Pac.  34S;  (1910)  Boneparte  v. 
United  States,  3  Okla.  Cr.  345.  106 
Pac.  347. 

(1910)  Where  the  law  at  the  time  a  Judg- 
ment WHS  rendered  required  a  notice  of  a|>- 
pcal  to  he  served  within  one  year  from  the 
dure  of  Judgment,  and  notice  of  appeal  from 
a  Judgment  rendered  February  26,  1008,  was 
not  served  on  tlie  county  attorney  and  the 
clerk  of  the  district  court  In  which  the  trinl 
took  pbice  until  April  16,  1909,  the  Criminal 
Court  of  AiMK-als  is  without  Jurisdiction.  fX- 
ceiit  to  di8mla'<  the  npiieai. 

James  v.  I'nlted  States.  3  Okla.  Cr.  4S2. 
106  Pae.  07B. 

(1910)  Notice  of  appeal  given  after  tlie 
expiration  of  the  time  provided  by  statute 
for  taking  such  appeals  is  a  nullity,  and  will 
not  confer  Jurisdiction  upon  the  aiwiellate 

court. 

Hughes  V.  State,  4  Okla.  Cr.  333.  Ill  Pac. 

!XM. 

Wlien  n  county  attorney  desires  to  ai^wai 
a  case  upon  anj*  question  reserved  by  tbe 
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state,  it  is  necessary  that  notice  of  each  an 
appeal  be  sen-eel  In  the  manner  required  by 
iesrn,  Snyder's  Comp.  I^ws  1909;  and  if 
this  Is  not  done,  the  Criminal  Court  of  Ap- 
peals will  not  acquire  Jurisdiction  of  the 
(•use,  and  the  appeal  will  be  dismissed. 

(inioy  State  V.  Richardson,  4  Okla.  Cr. 

373,  111  Pac.  687:   (1911)   State  v. 

Browii.  5  Okla.  Cr.  37»,  114  Pac.  34(). 

Where  no  noUce  of  iippeal  is  8er\-ed  and 
filed  aa  required  by  Snyder's  Stat..  i&M9, 
the  appeal  will  be  dismissed. 

(1910)  McOinuls  v.  State,  3  Okla.  Cr. 
732,  109  Pac.  SO;  (1919)  Holmes  v. 
State.  4  Okla.  Cr.  374,  111  Pac  687; 
(1010)  Files  V.  State,  3  Okla.  Or.  418. 
lOG  Pac.  r>r>5;  (1910)  Silva  v.  State,  3 
Okla.  cr.  417.  106  Pao.  550. 

(1911)  Under  Snyder's  Comi).  Laws  1909, 
SeD49  notice  of  aiipeal  and  proof  thereof, 
given  and  made  within  the  time  prescribed 
for  perfecting  an  appeal,  1^  jurisdicti()nal  In 
a  criminal  case;  and  where  the  record  fails 
to  show  the  service  ot  such  notice,  the  aK>eal 
will  be  dismissed. 

CleinmonR  v.  State.  «  Okla.  Cr.  119,  113 
I'ac.  238. 

(1911)  Where  no  notice  of  aiM)eal  was 
Hied  within  the  statutory  time,  nn  appeal 
from  a  misdemeanor  will  be  dismissed. 

Ijinders  v.  State,  5  Okla.  Cr.  706,  115 
Pac.  378. 

(1911)  It  is  necessary  for  notice  of  ap- 
Irt^al  to  \te  iterved  uiwn  the  clerk  of  the  court 
trvinp  the  cause  and  the  county  attorney  of 
the  ct'uuty  within  which  the  same  was  tried, 
ax  ijrorlded  by  Snyder's  Comp.  l^aws  1909, 
S  6&49,  and  unless  this  Is  done  the  Criminal 
Court  of  Appeals  can  not  exercise  Jurisdic- 
tion to  revleiv  any  attempted  appeal,  and 
can  make  no  order,  except  to  dismiss  the 
same  and  direct  the  trial  court  to  enforce 
the  judgment  and  sentence. 

Oemmons  t.  State,  —  Okla.  Cr.  — ,  115 
Pac.  610. 


(1912)  T'luler  the  law  now  in  force,  notice 
of  appeal  in  felony  cafes  must  i)e  served 
within  six  months  from  date  of  sentence; 
:ind  this  must  affirmatively  ajij^ar  before 
jurisdiction  will  be  acquired  on  npiieal. 

Cloyd  V.  State,  6  Okla.  Cr.  330.  110  Pac. 
1125. 

( 1012)  A  notice  of  appeal  must  be  served 
after  the  rendition  of  the  judpment  in  n 
cause  and  before  the  expiration  of  the  time 
allowed  by  law;  and  a  notice  of  appeal 
nerved  prior  to  the  rendition  of  the  Jurtgmeut 
is  a  nullity,  and  will  not  confer  Jurisdiction 
upon  the  Criminal  Court  of  Appeals  to  con- 
sider such  appeal. 

Thompson  v.  State,  7  Okla.  Cr.  384,  123 
Pac.  853. 

(1913)  Where  a  defendant  takes  an  ap- 
peal, he  must  serve  a  written  notice  of  ap- 
peal upon  the  county  attorney  and  the  clerk 
of  the  conrt  In  which  the  case  was  tried 


within  the  time  required  by  law,  and  if  this 
is  not  done,  the  appeal  wlU  he  dismissed. 
Vl&n  V.  State,  8  Okla.  Cr,  588.  128  Pac. 
1103. 

(1913)  Xotlccs  of  appeal  must  be  sen-ed 
u]K>n  the  county  attorney  and  the  clerk  of 
the  court  from  which  the  appeal  Is  taken, 
as  require<l  by  statute. 

Welch  V.  State,  8  Okla.  Cr.  740.  130  Pac. 
.■514. 

(1914)  Cuder  Rev.  Uws  1010,  5  5907, 
construed  with  §5992  relative  to  notice  of 
aptieal,  an  appeal  will  not  be  dismissed  be- 
cause a  summons  In  error  was  not  served 
or  waived,  where  the  notices  required  by  the 
statute  were  served  on  the  county  attorney 
and  the  clerk  of  the  trial  court. 

State  V.  McDonald,  10  Okla.  Cr.  413,  137 
Pac.  362. 

(1014)  In  order  to  confer  Jurisdiction 
uiwn  the  Criminal  Court  of  Appwls  to  de- 
termine any  question  on  the  merits  raised 

by  a  recoi-d  on  apiieal.  It  is  necessary  for 
notices  of  appeal  to  be  sen-ed  subsequent  to 
lendition  of  judgment  by  the  trial  court,  and 
not  prior  thereto. 

Jeffries  V.  State,  10  Okla.  Cr.  587.  13ft 
Pac.  1153. 

(1914)  Under  the  provisions  of  the  stat- 
ute law  exlHtiUK  In  this  state,  at  the  time  of 
apiieal,  a  notice  of  api>eal  In  due  form 
to  be  served  on  the  clerk  of  the  district 
court  nnd  the  coun^  attorney  of  the  county 
Ui  which  the  cause  whs  tried,  and  proof 
tl:ereof  filed  with  the  record  on  appeal,  be- 
fore this  court  could  acquire  jurisdiction  to 
determine  any  questions  raised  on  the  merits. 
Feiiton  V.  State.  10  Okla.  Cr.  579,  LtO 
Pac.  1155. 

Where  no  notice  of  appeal  is  seivetl  with 
clerk  of  court,  county  attorney  or  attorney 
Kt-neriil  as  provided  by  Rev.  Laws  1910, 
g§  5992,  5{«»7,  no  Jurisdiction  is  acquired. 

(1921t)  Mann  v.  State,  —  Okla.  O.  — , 
ISO  Pac.  lOM;  (1920)  Robinson  v. 
State.  —  Okla.  Cr.  — ,  189  Pac.  763. 


(1921)  Sess.  Laws  1917.  ch.  210,  did  not 
i-Plwal  Rev.  I>aws  1910,  §115989.  5992,  5097. 
feinting  to  the  manner  and  methods  of  tak- 
ing: an  appeal  in  criminal  causes  and  giving 
notice  thereof.  Said  ch.  219  relates  solely 
to  the  giving  of  notice  of  appeal  in  civil 
cnuses,  and  has  no  application  to  criminal 
a!>peals. 

Burgess  v.  State,  —  Okla.  Cr.  — .  197 
Pac.  173. 

S  643.  Effect  of  tranafer  or  proceedings  tbere> 

for. 

(1909)  An  appeal  In  a  criminal  case  la 
I)erfected  by  the  filing  of  the  petition  in  error 
in  the  oftlce  of  the  clerk  of  the  Criminal 
Court  of  Appeals,  together  with  the  case- 
made,  and  a  duly  authenticated  transcript 
of  the  judgment  and  proceedings  attached 
thereto,  with  the  notices  served  on  the  clerk 
of  the  district  court  and  the  prosecuting  at- 
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torney.  or  duly  anthenttcated  copies  in  lieu 
thereof,  with  proof  of  ttte  service. 

Arispl  T.  Territory,  2  Okla.  Cr.  79,  90 

Pac.  lOOft. 

( 1914 )  An  appeal  from  n  conviction 
terminates  the  Jurisdiction  of  the  trial  court 
to  make  any  order  or  render  any  Judgment 
except  as  directed  by  the  Criminal  Court  of 
Appeals. 

Beed  t.  State,  10  Okla.  Cr.  444,  137  Pac. 
360. 

S  644.   Snpersedeos  or  stay  of  proceedingB. 

The  power  and  authority  of  the  trial  court 
to  allow  bail,  pending  ai^al,  can  only  be 
exercised  in  the  manner  provided  by  statute, 
and,  where  the  trial  court  Axes  the  amount 
of  defendant's  bai]  bond  to  be  given  as  a 
supersedeas  on  appeal,  it  must  fix  the  time 
within  which  such  bond  shall  be  given,  and 
the  time  within  which  the  petition  In  error 
shall  be  filed  In  the  Criminal  Court  of  Ap- 
peals; otherwise  snch  an  appml  bond  shall 
not  be  effective  as  a  supersedeas. 

(1911)  Killough  V.  State,  6  Okla.  Cr. 
311,  118  Pac.  620;  (1917)  Ex  parte 
Bnrton,  13  Okla.  Cr.  28D.  164  Pac  13S. 

(1911)  Where  a  defmdant  fails  to  make 
and  serve  a  case-made  or  transcript  within 
the  time  allowed  by  the  statute  or  within 
such  extended  time  as  may  be  allowed  by 
the  trial  court  or  Judge  thereof,  or  where  be 
falls  to  file  his  petition  within  the  time  fixed 
by  the  court,  he  thereby  waives  his  right  to 
have  the  execution  of  the  Judgment  stayed 
pending  the  perfection  of  his  appeal,  and 
any  ball  bond  given  ceases  to  be  effective  as 
a  supersedeas  upon  such  fallui'e  to  comply 
with  the  orders  of  the  court. 

KUlougb  V.  State.  6  Okla.  Cr.  311,  118 
Pac.  620. 

Where  a  person  Is  convicted  of  crime  and 
perfects  an  appeal  to  the  Criminal  Court  of 
Appeals,  be  Is  not  entitled  to  give  a  super- 
sedeas bond  and  leave  the  Jurisdiction  with- 
out proper  orders  permitting  him  to  do  so. 
(1916)  Ravenscraft  v.  State,  12  Okla. 

Cr.  283.  155  Pac.  198;  (1918)  Bryce  v. 

State,  14  Okla.  Cr.  456^  172  Pac.  976; 

(1920)  Webster  v.  State,  —  Okla.  Cr. 

— .  193  Pac.  431. 


(D)  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

i  645.  Matters  not  to  be  shown  by  reewd. 
S  646.   Necessity  in  generaL 

Safe  S611. 

Reed  v.  State,  14  Okla.  Cr.  661.  174  Pac. 
SCO. 

Where  one  is  prosecuted  for  felony,  the 
record  must  show  that  he  was  present  at 
every  stage  of  the  proceeding. 

(1894)  Day  v.  Territory,  2  Okla.  409.  37 
Pac.  806;  (1910)  Humphrey  v.  State, 
3  Okla.  Cr.  604,  106  Pac.  97a 


(1895)  The  record  of  a  prosecution  for 
grand  larceny  must  show  that  d^ndant  was 
actually  present  at  every  step  In  the  trlaL 

LeBoy  v.  Territory,  3  Okla.  696,  41  Pac. 
612. 

( 1896)  All  presumptions  that  may  be 
rightfully  entertained  by  an  appellate  court 
in  a  criminal  case  are  in  favor  of  the  regu- 
larity of  the  proceedings  below,  and  one 
complaining  of  error  in  the  trial  court  must 
bring  enough  of  the  record  to  the  appellate 
court  to  make  manifest  snch  error. 

Jones  T.  Territory.  4  Okla.  45,  43  Pac. 
1072. 

(1904)  A  case  will  not  be  reversed  for 
improper  conduct  on  the  part  of  a  trial 
court,  unless  such  misconduct  is  made  to 
appear  by  the  record  itself,  or  other  i»roper 
showing. 

VanMeer  v.  Territory,  15  Okla.  33,  79 
Pac.  264. 

(1904)  In  a  criminal  prosecution  the 
record  must  ^ow  an  exception  to  the  admis- 
sion of  improper  evidence  to  he  available  on 
review. 

Wilson  y.  United  States,  6  Ind.  Ter.  610, 

82  S.  W,  924. 

(1900)  Instructions  will  not  be  reviewed 
where  the  record  falls  to  show  any  objec- 
tions made  or  exceptions  taken. 

Gienny  v.  Territory,  15  Okla.  231.  79 
Pac.  754. 

(1909)  In  all  cases  except  capital  of- 
fenses, the  criminal  court  of  appeals  wUl  not 
review  the  action  of  tbe  trial  court  In  ad- 
mitting or  rejecting  evidence  over  the  objec- 
tion and  exception  of  the  accused,  unless 
such  objection  or  exception  appears  of  record 
In  tbe  proceedings  of  the  trial  court. 

Price  V.  Territory,  1  Okla.  Cr.  508,  99 
Pac.  157. 

( 1910)  Section  0951,  Snyder's  Comp. 
Laws  1909,  requiring  the  case-made  or  tran- 
script of  the  record  to  contaiu  a  copy  of  the 
Judgment  from  which  the  appeal  is  prose- 
cuted, is  mandatMy,  and,  when  such  Judg- 
ment is  not  contained  in  tbe  case-made  or 
transcript  of  the  record,  tbe  appeal  will  be 
dismissed. 

Bradford  v.  State.  3  Okla.  Cr.  367.  lOQ 
Pac.  635. 

(1910)  An  appeal  will  be  dismissed  un- 
less the  transcript  of  the  record  shows  that 
final  Judgment  has  been  rendered  against  tbe 
defendant 

Clements  v.  State.  4  Okla.  Cr.  xUl,  111 

Pac.  656. 

(1910)  The  demand  for  a  co{9  of  the  ac- 
cusation should  be  made  In  open  court  be- 
fore announcing  ready  for  trial;  and  the 
fact  of  tbe  demand  and  the  court's  ruling 
thereon  should  be  made  a  matter  of  record, 
or  shown  by  proper  recitals  in  the  case-made. 
Blair  V.  State,  4  Okla.  Cr.  358,  111  Pac. 
1003. 
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(1910)  The  orders  of  the  court  or  Judge 
for  the  drawing  of  jurors,  and  directing  the 
Issuance  of  open  venires,  must  be  entered 
of  record,  and,  to  be  considered  on  appeal, 
they  must  be  shown  by  transcript  of  the 
record,  and  can  not  be  shown  by  affidavit. 

Mooite  T.  State,  4  Okla.  Cr.  212,  111  Pac. 
822. 

(1911)  Wbere  the  record  shows  that  the 
defendant  was  present  at  the  trial  and  was 
represented  by  counsel,  that  he  ideaded  not 
fpdlty,  and  that  he  offered  testimony  in  his 
own  behalf,  and  the  issues  In  the  case  were 
properly  submitted  to  the  jnry,  the  fact  that 
the  record  failed  to  show  that  the  defimdant 
was  duly  arraigned  Is  ImmateriaL 

Spencer  v.  State,  6  Okla.  Cr.  7.  113  Pae. 
221. 

(1911)  Where  the  record  shows  that  de- 
fendant challenged  the  army  and  panel  of 
the  jury,  but  does  not  state  the  ground  upon 
which  the  challenge  was  made,  the  challenge 
will  not  be  considered  by  the  Criminal  Court 
of  Appeals. 

Beatty  v.  State,  5  Okla.  Cr.  105, 113  Pac. 
237. 

(1911)  Improper  remarks  made  by  the 
county  attorney  in  his  closing  argument  to 
the  jury  will  not  be  considered  upon  appeal, 
unless  the  remarks  were  objected  to  at  the 
time  made,  and  a  motion  was  made  request- 
ing the  court  to  exclude  such  remarks  from 
the  jury;  and  this  must  be  made  to  appear 
by  proper  recitals  in  the  case-made,  duly 
certified  to  by  the  trial  Judge. 

Johnson  v.  State,  5  Okla.  Cr.  13, 113  Pac. 
552. 

(1011)  If  a  defendant  desires  to  bring  a 
case  to  the  Criminal  Court  of  Am)eal8  upon 
appeal,  be  must  at  least  bring  up  enough  of 
the  proceedings  of  the  lower  court  to  enable 
the  Criminal  Court  of  Appeals  to  pass  in- 
telligently and  safely  upon  the  questions  pre- 
Ken  ted  for  decision. 

Cowan  V.  State,  6  Okla.  Cr.  313, 114  Pac. 
627. 

(1011)  It  is  the  duty  of  the  appellate 
court  to  give  judgment  without  regard  to 
technlcnl  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of 
I^lntiff  in  error. 

Jolly  V.  State,  5  Okla.  Cr.  301,  116  Pac. 
124. 

(1911)  The  ailment  of  attorneys  to  the 
jury  is  a  pnrt  of  the  trial,  and  Improper 
statements  made  by  an  attorney  In  the  argu- 
ment of  a  cause  in  open  court  and  in  the 
presence  of  n  triol  judge,  to  be  reviewed  by 
tlie  appellate  court,  must  be  shown  by  proper 
recital  in  the  case-made  or  hill  of  exceptlonfi. 
and  can  not  be  shown  b.v  affidavits. 

Nowlln  T.  State,  7  Okla.  Cr.  27,  115  Pac. 
625. 

(1911)  Under  the  law  In  force  In  the  In- 
dian Territory  prior  to  statehood,  where  the 
record  affirmatively  Bhows  tbat  a  defendant 


lus  entered  a  idea  of  not  gnUty,  it  is  not 
necessary  for  the  record  to  go  further  and 
also  show  an  arraignment. 

Patterson  v.  United  States,  7  Okla.  Cr. 
272.  118  Pac.  150. 

(1912)  Snyder's  Stat,  5  6019,  specIflcaUy 
provides  that  the  record  shall  consist  as  fol- 
lows: "When  Judgment  upon  a  conviction 
Is  rendered,  the  clerk  must  enter  the  same 
upon  the  minutes,  stating  briefly  the  offense 
for  which  the  conviction  has  been  had,  and 
must  immediately  annex  together  and  die  the 
papers  which  constitute  a  record  of  the  ac- 
tion: First,  the  indictment  and  a  copy  of 
the  minutes  of  the  plea  or  d«nurrer ;  second, 
a  copy  of  the  minutes  of  the  trial ;  third,  the 
cha^B  given  or  refused,  and  the  Indoise- 
ments.  If  any,  thereon;  and  fourth,  a  copy  of 
the  jud^ent." 

Day  V.  State,  7  Okla.  Or.  276,  123  Pac. 
436. 

(1012)  The  original  indictment  and  its 
indorsements  constitute  a  necessary  part  of 
the  record,  and  whatever  Is  properly  shown 
by  them  is  considered  as  shown  by  the 
record. 

Eakins  v.  State,  7  Okla.  Cr.  351, 123  Pac. 

1035. 

(1012)  An  appeal  in  a  criminal  case  can 
not  be  taken  nntil  after  judgment  against 
the  appellant  has  been  rendered,  and,  where 
the  record  falls  to  show  that  such  Judgment 
has  been  rendered,  an  attempted  appeal  will 
be  dismissed. 

Dansby  v.  State,  7  Okla.  Cr.  406,  124 
Pac.  328. 

0S12)   If  there  is  no  evidence  in  the  rec- 
ord of  venue,  a  conviction  will  be  reversed. 
Litchfield  V.  State,  S  Okla.  Cr.  164,  126 
Pac.  707. 

(1013)  The  errors  in  the  instructions  or 
argument  of  the  prosecuting  attorney,  which 
are  not  fundamental,  will  not  t>e  reviewed, 
where  the  record  does  not  show  that  proper 
objections  and  exceptions  were  reserved  be- 
low. 

Woody  V.  State.  10  Okla.  Cr.  322,  136 
Pac.  430. 

Where  an  appeal  Is  taken  from  an  alleged 
Judgment  of  conviction  in  a  criminal  case, 
and  the  tmnscript  of  the  record  or  case- 
made  contains  no  copy  of  the  judgment  of 
the  trial  court  such  record  or  case-made 
presents  no  question  to  the  Criminal  Court 
of  Appeals  for  its  determination,  and  the  ap- 
peal will  be  dismissed. 

(1014)  Fowler  V.  State,  11  Okla.  Cr.  157. 
143  Pac.  658;  (1915)  Loyd  v.  State,  12 
Okla.  Cr.  82,  151  Pac.  1190;  (1917) 
Ilarjoe  v.  State,  H  Okla.  Cr.  187.  169 
Pac.  659;  (1920)  Mitchell  v.  State.  — 
Okla.  Cr.  — ,  190  Pac.  268;  (1020) 
Sherwood  v.  State,  —  Okla.  Cr.  — , 
100  Pac.  270;  (1020)  Smith  v.  State. 
—  Okla.  Cr.  — ,  193  Pac.  744. 


Digitized  by  Google 


1646 


CniMIXAL  UVW,  XV,  (D). 


[2  Okla.  Dig.]  304 


Where  tbere  ts  uothlntc  in  tbe  rec- 
ord to  Bhow  tbat  an  incompetent,  disquali- 
lled.  or  otberwise  objectionable  juror  was 
forced  upon  tbe  defendant,  the  Criminal 
Court  of  Appeala  will  not  consider  asslsn- 
ments  of  error  baaed  upon  rulinf;s  of  the 
court  on  challenges  for  cause. 

Brown  V.  State,  11  Okia.  Or.  408.  148 
Pac.  ISl.  . 

(1916)  To  obtain  reversal  for  fiiilure  of 
the  trial  judge  to  have  tbe  official  reiwrter 
take  dowu  all  proceedingfi  at  trial.  It  ia  only 
necessary  to  show  request  and  refusal. 

GorlisB  y.  State,  12  Okla.  Or.  536,  151) 
Pac.  1015. 

(1017)  Errors  assigned  upon  instructions 
given  by  the  trial  court  will  not  bo  con- 
sidered upon  appeal,  where  the  re<»rd  fails 
to  ebow  tbnt  any  objections  were  made  or 
exceptions  taken  to  such  Instructions  at  tbo 
time  they  were  given. 

Cruzan  v.  State.  13  Okln.  Cr.  71,  161 
Pac.  1179. 

(1917)  Where  tbe  m-ord  dues  not  show 
that  counsel  for  appellant  objecteit  or  ex- 
eeirted  to  the  admission  of  the  evidence  com- 
plained of,  his  assignment  uf  error  thereon 
is  not  reviewable,  because  not  pro()erly  pre- 
served. 

Beanbeln  v.  State,  13  Okla.  Cr.  440,  16r. 
Pac.  218. 

(1018)  Where  au  appeal  Is  taken  to  the 
Crlmtnnl  Court  of  Appeals  from  an  alleged 
Judgment  of  conviction,  and  tbe  record  con- 
tains no  copy  of  tho  Judgment  appealeil 
from,  the  api)eal  will  be  dismissed  for  want 
of  Jurisdiction. 

Clark  T.  State,  15  Okbi.  Cr.  53.  174  Pnc. 
1003. 

(1919)  Where  a  Juror  18  cballengeil  fo/ 
cauMC,  and  sudi  challenge  erroneously  over 
ruled,  and  such  Juror  peremptorily  chal 
lenged  and  does  not  ser\-e  as  a  Juror  in  th( 
case,  the  overruling  of  such  elialleuge  re 
duce<l  the  number  of  iwremiitory  challenge.- 
of  tbe  defendant  to  bis  prejudice,  and  that 
tbe  defendant  did  not  waive,  but  niiseil  tht- 
questlon  on  tbe  trial  of  the  caae. 

Burton  V.  State.  16  Okla.  Cr.  (HCi,  IS." 
Pac.  843. 

(1010)  Where,  ou  apiteal  to  the  Criminal 
Court  of  Appeals,  the  reconi  falla  to  show 
the  final  Judgment  sought  to  be  reversed,  the 
Criminal  Court  of  Api)eal»  Is  without  Juri!» 
diction  to  consider  suiih  appeal,  and  the 
same  will  be  dismissed. 

Mobbs  V.  State,  —  Okla.  Cr.  — ,  194  Pac. 
4S0. 

(1010)  In  order  (o  have  alleged  Improper 
remarks  of  the  county  attorney  to  the  Jurj 
reviewed,  the  record,  outside  of  an  averment 
In  the  motion  for  a  new  trial,  must  show 
that  sucb  remarks  were  made,  and  tbat  such 
alleged  remarks  were  made,  when  objected  to 


and  request  made  to  the  court  to  withdraw 
same  for  consideration  of  the  jury. 

Davis  v.  State,  16  Okla.  Cr.  377, 182  Pac. 

909. 

9  647.   Sufficiency  of  record. 

(1909)    Au  appeal  record  containing  only 
the  verdict  and  a  motion  to  quash  the  in- 
formation because  the  prohibitory  statute 
was  alleged  unconstitutloiMl  is  insufficient. 
Baker  v.  State.  2  Okla.  Cr.  718,  103  Pac. 
1072. 

(1909)  An  appeal  will  be  dismissed, 
where  defendant  is  guilty  of  a  bailable  of- 
fense and  the  record  does  not  show  whether 
he  is  on  ball  or  committed  to  the  custody  of 
the  sheriff. 

Drake  v.  State,  2  Okla.  Cr.  643.  Ktt  Pac. 
«78. 

(1910)  I  nder  Sn.vder-8  Stat.,  5  GIMS.  prw- 
vtdtng  that  in  misdemeanor  cases  appeal 
must  he  taken  within  sixty  days  after  Judg- 
ment, but  tbat  the  trial  conrt  or  Judge,  for 
good  cause  shown,  may  extend  the  time  sixty 
days,  where  an  appeal  is  iterfected.  HtMieUant 
must  show  a  proper  onler  made  by  the  trial 
court  or  Judge  before  expiration  of  the  first 
sixty  days  extending  the  time,  and  where 
the  court,  upon  judgment  rendered  October 
22,  1909,  Dfcer  allowing  thirty  days  tn  which 
to  make  and  serve  a  case-made,  and  five 
days  thereafter  he  Kuggests  amendments 
thereto.  grante*l  a  thirty-day  extension,  ami 
the  case-made  was  served  on  December  24. 
1909.  and  without  further  order  was  slgneil 
and  settled  on  January  4.  lOlO.  but  not  fileil 
In  the  Criminal  Court  of  .Vp|>eals  until  Janu- 
ary 21,  1910^  the  appeal  will  be  dismlst^ed. 

Freeley  v.  State,  4  Okla.  CV.  21.  109  Pac. 
230. 

(1910)  TTnder  §6949  of  Snyder's  Couip. 
Laws,  notice  of  appeal  and  proof  thereof, 
given  and  made  within  the  time  prescribed 
for  iierfectiug  an  appeal,  is  Jurisdictional  in 
a  criminal  case;  and  where  the  record  fails 
to  show  the  service  of  such  notice,  tbe 
appeal  will  be  dlsmlssetl. 

Ensley  t.  State,  4  Okla.  Cr.  40,  100  Pac. 
250. 

(1010)  The  rec-ord  must  affirmatively 
show  the  date  upon  which  the  case-made 
was  served  upon  the  county  attorney  or  upon 
which  the  county  attorney  waived  such  serv- 
ice. .V  statement  made  by  the  connty  at- 
torney tliat  he  accented  service  of  the  case- 
made,  but  which  is  not  dated,  is  insnfflcient. 
Box  V.  State,  4  Okla.  Cr.  371.  Ill  Pac. 

(1910)  The  record  must  show  that  the 
case-made  was  prepared  and  served  within 
the  time  fixed  by  the  court  for  ser\ing  the 
same;  and  a  statenipnt  in  tbe  record  that 
the  case-made  was  served,  but  which  4m ^ 
not  show  affirmiitlvely  the  date  of  service 
and  that  such  date  was  within  the  time 
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Hllowed  by  the  trial  wart,  snch  statMuent 
win  be  Insufficient. 

WUson  V.  miteU  States.  4  Okln.  Cr.  517. 
Ill  Pnc.  850. 

(.1911)  Where  the  record  shows  that  the 
defendant  was  duly  arraigned  and  that  he 
demanded  time  in  which  to  plead  to  the  In- 
dictment; and  wben  the  case  was  subse- 
quently cnlled  for  trinl  lie  anuouiiced  ready 
for  trial  and  participated  in  the  selection  of 
the  Jur>';  and  the  coauty  iittf>mey,  after 
reading  the  ludlctment  to  the  Jury,  stated 
that  the  defendant  tiad  pleaded  not  guilty 
thereto;  and  where  the  instructions  of  the 
court  informed  the  imry  that  the  defendant 
tiad  pleaded  not  guilty,  it  sufflcientiy  shows 
that  the  defendant  bad  pleaded  to  the  in- 
dictment. 

Johnson  v.  Ktate.  5  Olcla.  Cr.  1,  112  Pac. 
760. 

Where  the  record  fails  to  show  attlniia- 
tirely  that  written  notices  of  ap|>eal  weru 
aerred  on  the  cleiiE  of  tlie  court  and  the 
county  attorney,  as  the  statute  requires,  the 
appeal  will  be  dismissed. 

(imi)  Andrews  r.  State.  .1  Obla.  Cr. 
124,  113  I»ac.  24t;  (Un2)  Bolton  v. 
Stiite,  «  Okla.  Cr.  fi24.  11?  I>uc.  650. 

( 11)11)    It  Is  iiefesBaiT  for  tlie  record  tu 
Kbow  affirmatively  that  the  case-uuide  wan 
served  within  tlie  time  allowed  by  the  court. 
Andrews  v.  State,  0  Okla.  Cr.  121,  US 
Pac.  241. 

(Iftll)  If  a  iudge  pro  tMupore  has  tried 
u  case  and  has  fixed  tiie  time  within  which 
tt  case-wade  niay  be  prepnretl  and  served, 
Aiid  it  is  desired  to  secure  an  extension  of 
time  to  prepare  and  serve  such  case-ninde 
such  extension  of  time  may  be  ^o'nnted  by 
the  regular  Judge  of  the  district  In  whkh 
the  case  was  tried,  or  It  miiy  be  xrunted  by 
any  judge  who  may  be  i)resldIaK  In  said 
<-ourt;  but.  If  granted  by  the  Judge  presiding 
In  siiid  court,  the  record  must  show  that 
court  was  actually  In  so^siun  tit  the  time  the 
extension  was  granted  by  the  court. 

Uobba  V.  State,  5  Okla.  Cr.  47u,  114  Pac. 
358. 

1'nder  Snyder's  Cuiup.  I^ws  nm,  {0048 
where  an  aii|>eal  in  a  uiisdemeuiior  case  b 
not  perfbctetl  wlthlti  sixty  days  after  tbi- 
rendition  of  the  Judgment  therein,  tlie  record 
most  show  a  pnyier  on'er  of  the  trial  court 
or  Judge,  made  before  the  expinitlun  of  salil 
Hixt>'  da>s,  extending  the  time  within  whlcL 
the  appeal  iiiiiy  he  taken,  else  the  appeal  will 
be  dismissed. 

<1911)  Ault  V.  State,  rt  Oklu.  Cr.  IM) 

115  Poc.   128;    (Iftll)   H>nemau  v. 

State.  6  Okla.  Cr.  338,  118  Pac.  616. 

(l&ll)  No  case-mnde  will  be  consldere'l 
by  this  court  unless  the  record  shows  ]>osi- 
tively  and  affirmatively  that  it  was  served 
upon  the  county  attorney  witbiu  the  time 
fixed  by  the  trial  court  for  that  purpose. 
Talley  T.  State,  5  Okla.  Cr.  528, 115  Pac. 
008. 


(1912)  No  case-made  will  be  considered 
on  appeal  which  doe's  not  show  affirmatively 
that  it  was  served  uiwn  the  county  attorney 
within  the  time  fixed  for  that  purpose  by  the 
trial  court. 

CObn  V.  State,  4  Okla.  Cr.  492,  404,  498, 
113  Pac.  210,  217,  219. 

(1914)  It  Is  the  duty  of  counsel  on  belialf 
of  i)er8oiis  desiring  to  api>eal  to  the  Criminal 
Court  of  Appeals  from  a  Judgment  of  a  trial 
court  to  see  tliat  notices  of  apiteal  are  sefved. 
and  that  proper  proof  of  such  service  Is  in- 
cluded in  the  case-made  or  tTHnscrlpt. 

F«uton  V.  SUte,  lU  Okla.  Cr.  579,  139 
Pac.  1156. 

(1915)  The  record  on  upi)eal  to  the  Court 
of  Apiteals  must  show  the  Issuance  and  serv- 
ice of  summons  In  error,  or  the  waiver  there- 
of by  the  attorney  general,  or  the  service 
of  uotlfes  of  appeal ;  and  unless  one  of  these 
three  nets  is  affirmatively  shown,  the  Crlm- 
iual  Court  of  ApiJeals  acquires,  no  Jurisdic- 
tion to  determine  the  issues  raised  upon  the 
record,  and  only  baa  Jurisdiction  to  dismiss 
the  pretended  appeal  and  direct  the  enforce- 
ment of  the  Judgment  of  the  trial  court. 

Horiue  V.  State,  145  Pac.  413,  11  Okla. 
Cr.  419. 

(1915)  Lnder  Crim.  I'rac,  io'.m.  IW\: 
Laws  1910,  notice  of  appeal  and  proof  there- 
of given  and  made  wlthbi  the  time  pre8eril>ed 
for  perfecting  an  appeal  Is  jurlsilictloual: 
and,  where  the  record  fails  to  show  the 
service  of  such  notice,  the  api'cal  will  be  dls- 

Ktllebrew  v.  State,  148  Pac.  lOoS.  11 
Okla.  Cr.  536. 

(1918)  Where  the  defendants  ask  a  re- 
versal on  account  of  an  alleged  error  In  re- 
fusing to  admit  evidence  ofTered,  the  record 
must  show  what  the  witness  would  have  tfs- 
tlfied  bad  he  been  permitted  to  answer  the 
question,  so  that  the  Criminal  Court  of 
peals  can  determine  whether  or  not  the  de- 
fendant was  hijured  by  the  excUisioii  of  evi- 
dence. 

Jotmson  V.  State,  15  Okla.  Cr.  a>7,  lT(i 
Pac.  266. 

Procedure  Criniliiui  (Kev.  Laws  19HI. 
S^l)  provides  that:  "In  misdemeanor 
cases  the  npiiea)  must  be  taken  within  sixty 
da.vs  after  the  Judgment  is  rendereil:  Pro- 
vided, however,  that  the  trial  court  or  judge 
may,  for  good  cause  shown,  extend  the  time 
in  which  such  appeal  may  be  taken  not  ex- 
ceeding sixty  days."  Held  that,  when  an 
apiieal  in  a  mtsdemenuor  case  l^  not  taken 
within  the  sixty  days  prescribed  by  the  stat- 
ute, the  rec-ord  or  case-made  must  affirma- 
tively show  that  the  trial  court,  or  Judge 
thereof,  for  sood  cause  shown,  extended  the 
time:  otherwise  the  Criminal  Couit  of  Ai»- 
peals  Is  without  jurisdiction  to  review  the 
Judgment,  and  such  api)eal  will  he  dismlsseil. 
(19^0)  White  v.  State,  —  Oklr.  <;r.  ~. 
192  Pac.  S22;  (1920)  Gardner  v.  State. 
—  Okla.  Cr.  ~,  193  Pac.  50. 
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(1920)  The  Criuiiual  Court  of  Appeals  In 
a  iDlsdemeanor  case  should  itlsmlss  an  ap- 
Ijeal  with  direction  to  the  lower  court  to.  en- 
force the  Judgment  where  the  petition  in 
error  with  case-made  was  not  filed  until  the 
expiration  of  sixty  days  to  perfect  nn  ai>iJeal 
and  no  extension  granted. 

Rhine  v.  State,  —  Oitlu.  Cr.  — ,  1!»3  Pac. 
.82. 

S  648.  Scope  and  contenta  of  record. 
,8«e  S  346. 

ttobblns  T.  State,  12  Okta.  Cr.  2f»4,  155 
Pac.  491. 

(1802)  Motions  ooiuetl  into  the  transcript 
and  entries  by  the  clerl;  of  rulings  thereon 
are  net  parts  of  the  record,  and  will  not  be 
considered  on  api>eiil  unless  properly  brought 
before  the  court. 

Fisher  r.  United  States,  1  Oitlu.  252,  31 
Pac.  195. 

(188S>  Although  the  erroneous  giving  and 
refusluK  of  instructions  are  errors  of  law 
occurring  at  the  trial,  yet  such  Instructions 
and  the  exceptions  Indorsed  thereon,  being  n 
part  of  the  Judgment  roll  or  record  under 
Stat.  1803,  §5292  (Wilson's  Rev.  &  Ann. 
Stat.  1003j  §5580),  may  be  reviewed  upon  a 
transcript  of  the  record,  without  motion  for  a 
new  trial  or  bill  of  exceptions. 

Lee  V.  United  States,  T  Olcla.  538,  54  Pac. 
792. 

•  (1003)  Matter  which  Is  uiereiy  assigned 
JI8  error  in  the  siieciflcations  is  no  part  of 
the  record. 

Blnyuii  v.  United  States,  4  Ind.  Ter.  C42. 
7G  &  W.  265. 

(1008)  Where  sped ficiU ions  of  error  are 
iniproiierly  placed  in  the  bill  of  exceptions, 
they  nre  no  part  of  tlie  record. 

Binyon  v.  United  States,  4  Ind.  Ter.  G42. 
76  S.  W.  365. 

(1003)  Objections  to  remarks  of  the 
prosecuting  attorney  to  the  Jury  can  not  be 
brought  Into  the  bill  of  exceptloits  by  the 
affidavit  of  defendant's  attorney. 

Starr  v.  T'nited  States,  4  Ind.  Ter.  550. 
70  8.  W.  105. 

(1'.I0.">)  Where  the  evidence  in  a  criminal 
tri>\\  is  not  mnde  a  part  of  the  record,  and 
at  a  term  nfter  Judgment  a  motion  for  a  new 
trliil  is  presented  on  the  ground  of  newly  dls 
covered  evidence,  and  overruled,  and  an  ap- 
Ileal  is  taken,  the  evidence,  not  liaving  heen 
Introduced  on  the  hearing  of  such  motion.  Is 
no  part  of  the  record,  and  can  not  be  buror- 
iwrated  Into  n  case-made  so  as  to  be  con- 
Midered  nn  review  of  the  order  overruling 
Hucli  motion. 

Smiley  v.  Territory,  15  OWn.  314,  81  Pac. 
433. 

(IfHiO)  I'mler  tile  Okliilioma  Stat.,  the 
"word"  i)roper  In  a  criminal  case  Includes 
tlie  information,  the  plea  of  the  defendnnt, 
the  verdict  of  the  jury,  the  sentence  of  the 
court,  the  Instructions  given  by  the  court  and 


tiwse  requetited  by  the  defendant,  together 
with  all  indorsements  made  thereon. 

Chnudler  v.  State,  3  Okla.  Cr.  264,  105 
Pac.  375. 

(1900)  Under  Wilson's  Rev.  &  Ann.  Stat 
19U3,  §§  5484  and  5580,  the  Instruction  to  the 
Jury,  and  instructions  requested  by  the  de- 
fendant and  refused,  and  a  copy  of  the 
clerk's  minutes  of  the  trial,  are  a  part  of  the 
record. 

Itjisberry  v.  State,  4  Okla.  Cr.  613,  103 
Pac.  865. 

"(1910)  irnder  the  statute,  the  record 
proiwr  Includes  the  Information,  plea  of  ac- 
cused, the  verdict,  the  sentence,  Instructions 
given.  Instructions  requested  by  accused,  and 
all  indorsements  made  thereon. 

Humphrey  v.  State,  3  Okla.  Cr.  504,  106 
Pac.  978. 

(1010)  The  clerk's  mluute  of  the  trial  are 
a  iiart  of  the  record  under  the  express  pro- 
visions of  Snyder's  Comp.  I..aws  1909  (WU- 
sou's  Rev.  &  Ann.  Stat.  1903.  S  5580). 

Humphrey  v.  State,  3  Okla.  Cr.  504,  106 
Pac.  978. 

(1010)  The  instructions  to  the  Jury,  when 
given  in  writing  and  flled,  or,  if  given  orally, 
when  trans<-riluHl  and  llled,  become  a  part 
of  the  record  proper. 

Cohn  V.  Stftte,  4  Okla.  Cr.  492,  494,  408, 
113  Pac.  216,  217,  219. 

(1011)  Snyder's  Stats.,  80919,  provides 
that  the  following  papers  shall  constitute  the 
record  of  the  action:  "(1)  The  Indictment 
and  a  copy  of  the  minutes  of  the  plea  or  de- 
murrer: (2)  a  copy  of  the  minutes  of  the 
trial:  (3)  the  charges  given  or  refused,  and 
the  indorsements.  If  any,  thereon;  and  (4)  a 
copy  of  the  Judgment." 

Jolly  V.  State,  5  Okla.  Or.  801.  115  Pac. 
124. 

(1911)  The  original  Indictment  and  Its 
Indorsements  constitute  a  necessiiry  part  of 
the  record,  aud  whatever  Is  proi)erly  sbon-n 
by  them  is  considered  as  shown  by  the 
recoifl. 

Jolly  V.  StJite,  5  Okla.  Cr.  301,  115  Pac. 
124. 

(1011)  If  the  attorney  for  a  defendant 
requests  the  trial  court  to  direct  the  court 
stenographer  to  take  down  and  tmnacrlbe 
tiny  statement  of  nttom^s,  or  other  proceed- 
ings occurring  In  the  presence  of  the  court, 
which  constitute  a  part  of  the  trial,  for  the 
purpose  of  fncornorating  such  statement  Into 
the  case-made,  and  the  court  refuses  to  com- 
ply with  this  request,  this  may  be  shown 
by  aflldiivlts  or  other  competent  evidence; 
iind  such  refusal  when  so  shown,  will  be 
held  to  be  prejudicial  error,  without  regard 
to  the  merlls  of  the  question,  because  it  in- 
volves the  ri?ht  of  a  defendant  to  prepare 
and  present  a  fair  statement  of  what  oc- 
curred In  the  trial  court  for  review  apon 
appeal. 

Walker  v.  State,  6  Okla.  Cr.  S70.  lis 
Pac.  1006. 
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(1913)  The  original  indictment  and  its 
Indorsements  constitute  a  necessary  part  of 
tlie  record,  and  wtiatever  is  property  shown 
by  them  is  considered  as  shown  by  the 
record. 

State  T.  Hunter,  S  Okla.  Cr.  500,  129 
Pac.  440. 

(1913)  Tile  failnm  of  the  record  to  show 
nrratgnment  and  plea  does  not  constitute  a 
fatal  dftfect  where  the  record  shows  that  the 
defraidant,  wlthont  objection,  announced 
ready,  and  that  the  case  was  fairly  tried. 
Ryan  v.  States  8  Okla.  Cr.  623,  129  Pac. 
685, 

(1915)  The  original  indictment  and  Its 
Indorsements  constitute  a  necessary  part  of 
the  record^  and  whatever  la  properly  shown 
by  them  is  considered  as  shown  by  the 
record. 

Dew  V.  State,  11  Okla.  Or.  581,  149  Pac. 
B17. 

(1918)  The  trial  court  should  exercise 
some  supervision  over  certified  records  by 
excluding  redundant  and  immaterial  matter. 

Bond  T.  United  States,  2S2  E'ed.  804. 

(1019)  A  discourse  wade  by  the  trial 
Judge,  expressing  bis  opinion  of  the  case  at 
tbe  time  of  overruling  a  motion  for  new 
trial  and  pronouncing  Judgment  and  sentence 
against  defendant,  does  not  constitute  a  part 
of  the  transcript  of  the  record  proper,  and 
should  not  be  incorporated  into  the  same. 
Gill  T.  State,  15  Okla.  Cr.  596,  179  Pac. 
618. 

( 1919 )  An  application  for  continuance 
flnd  the  rulings  thereon  do  not  constitute  a 
part  of  the  record  proper  which  can  be 
brought  to  tbe  Criminal  (jourt  of  Appeals 
for  review  by  transcript. 

Hembree  v.  State.  IS  Okla.  Cr.  422,  177 
Pac.  385. 

(1021)  The  record  proper  includes  the 
following  papers:  (1)  The  Indictment  and 
copy  of  the  minutes  of  the  plea  or  demurrer ; 
(2)  a  copy  of  the  minutes  of  the  trial;  (3) 
the  charges  given  and  r^sed;  (4)  a  copy 
of  the  Judgment. 

Smiser  v.  State,  —  Okla.  Cr.  — ,  198  Pac. 
110. 

S  649,   Bill  of  exceptions. 
1650.   Hmdtf. 

(1910)  Assignments  of  error  based  on  evi- 
dence not  incorporated  in  the  case-made,  and 
not  before  the  court  by  bill  of  exceptions, 
can  not  be  considered  by  this  court. 

Black  T.  State,  3  Okla.  Cr.  547,  107  Pac. 
524. 

(1911)  The  argument  of  attorneys  to  tbe 
jary  is  a  part  of  tbe  trial  of  a  cause,  and 
improper  statements,  made  by  an  attorney 
la  such  argument  In  open  court,  and  in  the 
presence  of  the  trial  Judg^  to  b^  reviewed 
by  an  appelate  court,  must  be  shown  by 
proper  recitals  in  the  case-made  or  bill  of 
exceptions,  ai^roved  and  certified  to  by  the 


trial  Judge,  and  can  not  be  shown  by  af- 
fidavits. 

Walker  V.  State,  6  Okla.  Cr.  370,  118  Pac. 
1005. 

(1912)  A  transcript  of  the  record  of  the 
trial  court  does  not  present  for  review  the 
proceedings  and  orders  made  on  a  motion 
for  change  of  venue. 

Day  V.  State,  7  Okta.  Cr.  27(t,  123  Pac, 
436. 

* 

( 1912)  An  application  for  cliange  of 
venue  and  affidavits  in  support  thereof  and 
proceedings  had  thereon  are  not  proi>erty  a 
part  of  the  record,  and  can  only  be  presraited 
for  review  on  appeal  by  incorporating  the 
same  into  a  bill  of  exceptions,  or  by  case- 
made. 

Day  V.  State,  7  Okla.  Cr.  270.  123  Pnc. 
436. 

(1913)  Misstatements  of  the  prosecuting 
attorney  in  bis  address  to  tbe  Jury  can  not 
be  reviewed  on  appeal,  where  the  only  evi- 
dence thereof  contained  in  the  record  are 
recitals  in  tbe  motion  for  new  trlaL 

Bouie  V.  State,  9  Okla.  Cr.  345,  131  Pac. 
953. 

(1915)    Bulings  of  the  court  made  during 

the  trial  of  the  cause  at  law  not  being  in- 
herently a  part  of  the  record,  must,  in  order 
to  be  reviewed  In  the  appellate  court,  be  em- 
bodied in  a  bill  of  eseeptionB, 

Collins  V.  United  States,  219  Fed.  670. 

(1919)  Mixed  questions  of  law  and  fact 
involving  rullims  of  the  trial  court  on  the 
admissibility  of  evidence  and  failure  of  the 
trial  court  to  fully  instruct  on  tbe  law  ap- 
plicable to  the  evidence,  am  only  be  pre- 
seuted  for  review  on  appeal  by  incorporatln^r 
tbe  same  into  a  bill  of  exceptions  or  case- 
made.  Such  questions  are  not  presented  for 
:  review  on  appeal  by  transcript  of  the  record 
alone. 

Hembree  v.  State,  15  Okla.  Cr.  422,  177 

Pac.  385. 

(1919)  Where  the  appeal  In  felony  cases 
is  by  transcript  of  the  record  alone,  the 
Criminal  Court  of  Appeals  will  carefully  re- 
view such  transcript  for  any  reversible  error 
properly  raised  by  such  an  appeal,  this 
though  the  allied  errors  presented  may  be 
such  only  as  are  required  by  statute  to  be 
incorporated  in  a  bill  of  exceptions  or  case- 
made. 

Hembree  v.  State,  15  Okla.  Cr.  422,  177 
Pac.  385. 

9  651.   Form  and  contents 

(1910)  Before  the  action  of  the  court  in 
erroneously  overruling  a  challenge  to  a  per- 
son drawn  and  summoned  as  a  grand  Juror 
can  be  availed  of  on  appeal,  tbe  case-made 
or  bill  of  exceptions  must  affirmatively  show 
that  the  objectionable  person  was  finally  ac- 
cepted aud  impaneled  as  a  grand  Juror,  that 
he  was  a  member  of  the  gn^nd  jnry  which 
returned  the  indictment,  that  the  defendant 
before  entering  his  plea  filed  a  motion  to 


Digitized  by  Google 


3  6Q1 


CRIMINAL  LAW,  XV,  (D). 


[2  0klu.ZMg.]  306 


set  aside  tbe  indictmeut  ou  that  specific 
ground,  and  that  tbe  motioo  was  overruled 
and  the  defendant  excepted. 

Cowart  V.  State,  4  Okla.  Cr.  122,  111  Pac. 
672. 

(1915)  A  motion  In  arrettt  uf  Judgment 
need  not  be  incorporated  lu  u  bill  of  excep- 
tions, as  ttie  onler  overruling  the  motion  Is 
a  part  of  the  record  proper,  and  an  excep- 
tion thereto  is  saved  In  tbe  order. 

Collins  V.  United  States,  lili)  Fed.  070. 

(1915)  Altliougb  a  bill  of  exceptions  is 
made  and  allowed  after  tbe  trial,  it  must 
show  thut  the  exceptious  were  taken  at  the 
trial. 

Collins  V.  United  States.  219  Fed.  670. 

(1915)  Where  a  trial  was  had  in  Janu- 
ary, 1913,  and  the  bill  of  exertions  was  al- 
lowed In  March,  and  each  paragraph  in  the 
bill  of  exceptions  begins:  "The  defendant 
further  exeats  for  the  reason  tliat  tbe  court 
erred"  in  doing  so  and  so,  it  was  held  not  to 
show  that  the  errors  complained  of  occurred 
at  tbe  trial  of  the  cause. 

Collins  V.  United  St.nte8,  219  Fed.  670. 

(1015)  A  bill  of  exceptions  was  held  In- 
sufflcient,  where  it  contained  no  reference  to 
any  rulings  made  at  the  trial,  and  whether 
any  were  made  is  left  to  inference,  and  In 
still  other  instances  It  did  not  api>ear  that 
there  was  any  action  for  a  rule. 

Collins  V.  United  States,  219  Fed.  670. 

{  652.   Settlement,  signing,  and  filing. 

(1S98)  A  bill  of  exceptions  which  was 
signed  by  the  Judge  in  vacation,  within  the 
time  allowed  by  the  order  therefor,  but  whs 
not  filed  with  the  clerk  until  after  the  ex- 
piration of  such  time,  and  in  vacation,  be- 
came no  part  of  the  tecord. 

Young  V,  United  Statea,  1  Ind.  Ter.  536, 
45  S.  W.  115. 

S  653.  Case  or  statement  of  facts. 

§654.   Neeewitr. 

(1910)  The  argument  of  attorneys  to  the 
Jui-y  Is  a  part  of  tbe  trial,  and  improper 
statements  made  by  an  attorney  In  the  argu- 
ment of  a  cause  in  o)<eu  court  and  in  the 
presence  of  the  trial  judge,  to  bo  reviewed  in 
the  appellate  court,  must  he  shown  by  proper 
recital  in  the  case-made  or  bill  of  exceptions, 
and  can  not  be  shown  by  affldnvlt. 

Saunders  v.  State,  4  Okln.  Cr.  264.  Ill 
Pac.  9G5. 

(1910)  If,  during  the  trial  of  a  criminal 
case,  the  Judge  absents  himself  from  tbe 
court  room  and  relinqntsbes  control  of  the 
trial,  and  the  attorneys  for  the  def«idant 
desire  to  assign  this  matter  us  error,  when 
tbe  Judge  returns  Into  the  court  room  they 
should  request  him  to  make  a  record  of  his 
absence,  or  when  they  prepare  their  case- 
made  they  should  incorporate  In  it  a  state- 
ment of  the  facts  as  they  occurred. 

Cochran  v.  State,  ♦  Okla.  Cr.  390,  111 
Pac.  97a 


Matters  occurring  in  open  court  during  the 
progress  of  tlie  trial  can  be  shown  only  by 
the  proper  recitals  in  tbe  case-made  duly 
certified  to  by  the  trial  Judge. 

(1810)  Gocbran  v.  State,  4  Okla.  Cr.  390. 
Ill  Pac.  978:  (IMO)  Cochran  v.  State. 
4  Okla.  Or.  370,  111  Pac.  974. 

(1010)  Trial  courts  are  admonished  that 
during  the  trial  of  a  criminal  case  it  is  tbelr 
duty  to  remain  in  control  of  the  trial  durlnft 
every  moment  that  court  is  open. 

Cochran  v.  State,  4  Okln.  Cr.  300.  Ill 
Pac.  078. 

(1910)  A  matter  assigned  as  error  In  a 
motion  for  new  trial  and  In  the  petition  In 
error,  but  not  shown  by  tbe  case-made  to  be 
true,  can  uot  be  considered  In  the  ai^llate 
court. 

Cochran  v.  State,  4  Okla.  Cr.  379,  111 
Pac.  974. 

(1910)  If,  for  any  reason,  a  Judge  finds 
:  it  necessary  to  retire  from  the  court  room 
during  the  trial  of  a  criminal  case,  be  should 
order  that  business  shall  be  suspended  dur- 
ing bis  ahsence,  since.  In  criminal  cases,  he 
aliould  have  the  court  under  his  immediate 
control  ever>-  moment  of  time  in  which  It  Is 
o]»en  and  transacting  business. 

Cochran  v.  State,  4  Okla.  Cr.  370,  111 
Pac.  974. 

(1910)  Matters  occurring  during  the  trial 
of  a  case  which  counsel  desire  to  assign  a» 
error  must  appear  by  proper  recitals  In  the 
case-made,  dulj-  certified  to  aa  the  law^  pro- 
vides, tndeiiendently  of  the  motion  for  a  ni:w 
trial. 

I^m  Sing  T.  State,  4  Okla.  Cr.  544.  113 
Pac.  204. 

i  655.   Form  and  contents. 

(1S09)  A  case-made  is  intended  to  serve 
the  purpose  of  both  a  bill  of  exceptions  and 
the  transcript,  and  matters  of  record  may 
be  copied  In  the  case-made,  and  matters  not 
properly  a  part  of  tbe  record  may  be  biongbt 
Into  the  rec>ord  by  incorporating  them  Into 
the  case.  . 

Hyde  v.  TeiTltory,  8  Okla.  50,  56  Pac. 
848. 

(1899)  The  original  case-made  In  a  crim- 
inal cause  should  contain  all  of  the  record 
and  proceedings  necessary,  to  enable  the  ap- 
pellate court  to  truthfully  and  Intelligently 
review  the  trrors  complained  of. 

Hyde  v.  Territory,  8  Okla.  50,  ."ie  Pac. 
848. 

(1911)  Where  the  record  shows  that  a 
defendant  was  present  and  represented  by 
counsel,  and  aided  and  assisted  in  tbe  selec- 
tion of  witnesses  for  tbe  state,  and  intro- 
duced evidence  in  bis  own  behalf,  and  tbe 
isanes  of  the  case  were  properly  submitted 
to  the  Jurj'  by  the  court.  It  Is  Immaterial  as 
to  whether  or  not  the  record  shows  that  tbr 
defendant  was  formally  arraigned. 

Hast  v.  Territory,  5  Okla.  Cr.  162.  114 
Pac.  261. 
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<1911)  It  Is  the  duty  of  tbe  trial  coart 
before  approving  the  cuBe-made  to  incorpor- 
ate in  the  cnse-made  a  stutenient  as  to  any 
matter  which  may  have  occurred  In  open 
court  dnring  the  trial,  and  of  which  the  trial 
judge  has  knowledge,  which  should  be  shown 
by  the  case-made,  and  which  may  tiave  t>ecn 
omitted  by  counsel  in  making  np  such  case- 
made. 

Hast  T.  Territory,  5  Okl«.  Cr.  162,  114 
Pac.  261. 

(1011)  Kemarks  jiiade  by  a  trial  judge 
expressive  of  his  private  opinion  of  a  case 
at  tbe  time  that  he  orermled  a  motion  for  a 
new  trial,  and  pronounced  Judgment  against 
a  defendant,  do  not  constitute  any  part  of 
tbe  trial  of  the  case,  and  should  not  be  In- 
corporated in  tbe  ease-made. 

Lumpkin  v.  State.  5  OUa.  Cr.  488,  Ufi 
Pac  478. 

(1912)  An  order  extending  the  time  for 
apiienl  attached  to  a  case-made  lielow  the 
county  Judges  signature  is  no  part  of  the 
case-made,  and  ciin  not  be  considered  on 
appeal. 

Byera  v.  State,  6  Okla.  Cr.  623,  117  Pac. 
653. 

(1912)  A  case-made  will  not  be  consid- 
ered on  appeal,  whlr>b  docs  not  show  afflrma- 
tirely  that  it  was  served  upon  the  county 
uttomey  within  the  time  flxod  for  that  pur- 
pose by  the  trial  court. 

Billua  V.  State.  7  Okla.  Cr.  37,  121  Pac. 
790. 

<  1913)  A  oase-made  cousists  of  those 
things  which  transpire  in  court  dnring  the 
trial  and  which  arc  not  a  imrt  of  the  record. 
vhUe  a  transcript  of  tbe  record  contains 
fmly  matter  of  which  tbe  clerk  Is  required 
to  make  a  record. 

Jones  V.  State,  9  Okla.  Cr.  1S9,  130  Pac. 
1178. 

(1913)  A  case-made  or  transcript  of  the 
record  must  contain  a  correct  index,  and.  if 
lawyers  are  not  more  careful  in  this  respect 
In  the  future,  the  Criminal  Court  of  Appeals 
will  be  forced  to  adopt  a  rule  to  dismiss  ap- 
peals, where  such  Imlex  Is  not  incorporated 
in  the  case-made  or  transcript  of  the  record. 

Bums  V.  State.  8  Okln.  Cr.  554,  129  Pac. 
657. 

(1913)  On  appeal  defendant's  counsel 
should  attach  a  ]ietltion  in  error  to  the  case- 
made  aa  provided  by  law  and  the  rules  of 
court 

Koberts  v.  State,  10  Okla.  Cr.  312,  136 
Pac.  201. 

1656.   Scctlement,  sipiing  and  filing. 

See  I  634. 

Boatrlght  v.  State,  —  Okte.  Cr.  ~,  198 
Pac.  106. 

(1009)  A  case-made  must  be  signed  and 
settled  by  the  Judge  who  tried  the  case. 

Chandler  v.  State,  S  Okla.  Cr.  2r>4.  lOH 
Pac.  375. 


(1010)  After  the  time  for  preparing  and 
serving  case-made  has  expired,  ^e  court  is 
without  power  to  extend  such  time. 

Komlski  r.  state,  3  Okla.  Cr.  481,  106 

Pac.  800. 

( 1910)  Section  6951,  Snyder's  Comp. 
Laws  1909.  Is  mandatory  Iq  providing  that 
the  case-made  must  be  filed  with  the  papers 
In  the  case  in  the  lower  court. 

Cook  v.  State,  3  Okla.  Cr.  426.  106  Pac. 
558. 

(1910)  A  case-made  must  be  served  be- 
fore the  statutory  time  of  service  bus  ex- 
pired, or  before  the  e.\pirution  of  the  time 
allowed  by  court.  If  the  statutory  time  has 
boeu  extended  by  tbe  court,  and  if  that  has 
nut  been  done,  any  service  of  such  case-made 
after  the  expiration  of  such  time  is  void, 
and  no  court  has  power  to  settle  and  sign 
tl:e  case-made  upon  such  service. 

Bradfom  V.  State,  3  Okla.  Cr.  367,  106 
Pac.  535. 

When  tbe  time  granted  by  the  court  for 
preparing  and  serving  a  case-made  baa  ex- 
[ili*ed.  the  court  is  without  power  to  grant 
nil  exteaslou  of  such  time,  and  any  siKh  at- 
temjited  granting  of  extension  of  such  time 
is  void. 

(1910)  iJurant  v.  State.  3  Okla.  Cr.  447, 
lOii  I'ac.  051;  (1910)  Lewis  v.  State,  3 
Okla.  Cr.  448,  100  Pac.  647;  (1911) 
Boyt  v.  State,  5  Okla.  Cr.  19,  113  Pac. 
21o;  (1011)  Perky  v.  State,  4  Okla. 
Cr.  aw,  111  Pac.  063. 

(1910)  The  Criminal  Court  of  Appeals 
can  not  consider  a  case-made  served  after 
tlie  expiration  of  the  time  granted  by  the 
court  in  which  It  should  be  served. 

Durant  v.  State.  3  Okla.  Cr.  447,  106 
Pac.  651. 

(iniO)  The  statute  requiring  the  case- 
made  to  be  pttested  by  the  clerk,  and  the 
seal  of  the  court  thereto  attached,  la  man- 
datory, and  without  such  uurhentlcation  the 
case-made  is  not  ])roperIy  presented  to  the 
appellate  court. 

Humphrey  v.  State.  3  Okla.  Cr.  504,  106  ■ 
Pac.  978. 

(1910)  Tbe  clerk  of  the  district  court 
must  attest  tbe  signature  of  the  Judge  to  the 
case-made  ami  certl^-  to  the  accuracy  of  the 
transcript. 

I^wiR  v.  State,  3  Okla.  Cr.  448,  100  Pac. 
047. 

(1910)  Where  a  Judgment  allowed  ac- 
cused sixty  Aayn  in  which  to  prepare  and 
serve  a  case-made,  a  service  thereof  sixty- 
oue  days  thereafter  will  not  give  the  appel- 
late court  Jurisdiction  of  an  appeal  upon  the 
case-made  alone. 

Honck  V.  State.  3  Okla.  Cr.  483,  106  Pac. 
977. 

( 1910)  Where  the  case-made  is  not 
served  upon  the  county  attorney  within  the 
time  prescribed  by  the  Judge  who  tried  the 
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case,  the  case-made  wilt  be  stricken  from 
the  record. 

Crouch  V.  State,  4  Okla.  C.  ^cill.  Ill  Pac. 
666. 

Where  the  defcudant  fulls  to  iirepiire  and 
present  bis  case-made  within  the  time  al- 
lowed by  the  trial  court,  such  case-made 
will  be  stricken  from  the  record  opon  appeal, 
(imo)  Nnnce  v.  State.  4  Okla.  Or.  xiv, 
111  Pac.  65S;  (1911)  Terrell  v.  State, 
5  Okla.  Cr.  12,  113  Tac.  223;  (1911) 
HensoD  t.  State,  6  Okla.  Cr.  G.  113 
Pac.  224. 

(IGIO)  A  purported  cnae-made,  not  certi- 
fied to  by  the  trial  Judge,  can  not  be  con- 
sidered by  the  appellate  court. 

Cohn  T.  State,  4  Okhi.  Cr.  492.  4M,  498. 

113  Pac.  216,  217.  219. 

(1910)  Unless  the  court  or  judge  extends 
the  time  for  making  and  serving  a  case  pre- 
jHiratory  to  an  appeal,  the  defendant  in  a 
criminal  action  has  but  thirty  days  lu  wblch 
to  serve  the  some;  and  in  such  eveut,  t(  the 
case  be  not  served  upon  the  couuty  att<»mey 
within  thirty  days  after  the  rendition  of 
judgmeitt,  It  will  fall  as  a  case-made. 

Buffo  V.  State,  4  Okla.  Cr.  516,  113  Pac. 
233. 

(1911)  Under  Wilson  s  Rev.  &  Ann.  Stat. 
1903,  SS  5til2,  where  for  any  reason  the 
case-made  is  fatally  defective,  the  appeal  will 
be  considered  on  the  transcript  of  the  record 
alone. 

Hasberry  t.  SUte.  4  Okla.  Cr.  613,  103 
Pac.  S66. 

(1911)  A  Judge  pro  tempore  may  fix  the 
time  within  which  a  case-made  may  be  pre- 
IHired  and  served,  but  can  not  thereafter  ex- 
tend such  time. 

Kasberrr  v.  State,  4  Okla.  Cr.  613,  103 
Pac.  S65. 

(1911)  Where  a  Judge  pro  tempore  has 
flxed  the  time  for  preparing  and  serving  a 
case-made,  and  thereafter  extends  such  time. 
,  nothing  contained  in  the  case-made  filed 
after  the  expiration  of  the  time  first  fixed 
can  be  considered. 

Ra sherry  v.  State,  4  Okla.  Cr.  013,  103 
Pac.  865. 

(1911)  Where  a  Judge  pro  tempore  has 
fixed  the  time  for  serving  case-made,  an  ex- 
tension of  time  for  preiMtrlng  and  serving  it 
must  appear  by  the  record  to  have  been 
granted  when  the  court  was  in  session. 

Raaberry  v.  State,  4  Okla.  Cr.  013,  103 
Pac.  865. 

Where  the  time  fixed  for  preparing  n  case- 
made  had  expired,  no  Judge  can  extend  such 
time. 

(1911)  Rasberry  v.  State,  4  Okla.  Cr. 
613,  103  Pac.  865;  (1911)  Williamson 
r.  State,  5  Okla.  Cr.  43.  113  Pac,  232; 
(1911)  Dobbs  V.  State,  5  Okla.  Cr.  47r>. 

114  Pac.  3&& 


(1911)  Extensions  of  time  within  which 
to  make  and  serve  case-made  should  be  se- 
cured by  written  application  presented  to  the 
court  or  Judge  and  a  written  order  made  by 
him,  signed  and  entered  in  the  record. 

WUUamson  t.  State.  3  Okhi.  Cr.  43,  113 
Pac.  232. 

(1911)  Matters  occurring  in  open  court 
during  the  progress  of  a  trial  can  not  be 
incorporated  in  the  caw-maile  by  afBdavits, 
but  must  be  placoil  in  the  case-made  by  re- 
citals certified  to  by  the  Judge  who  presided 
at  the  trial  of  the  cause. 

Beatty  v.  State,  5  Okla.  Cr.  105,  113 
Pac  237. 

(1911)  Under  Snyder's  Comp.  Laws. 
86951,  It  is  necessary  for  the  caae-made  to 
be  filed  with  the  clerk  of  the  court  from 
which  the  appeal  is  tak«i  to  this  court,  and 
when  this  la  not  done.  It  will  be  stricken 
from  the  files. 

Johnson  v.  State,  6  Okla.  Cr.  577,  114 
Pac.  339. 

A  special  couuty  Judge  may  fix  the  time 
within  which  a  case-made  may  be  prepared 
and  served,  but  he  can  not  extend  such  time 
for  preparing  and  serving  such  cnse-made: 
and  if  an  extension  of  such  time  is  desired,  it 
must  be  granted  by  the  regular  county  Judge. 
(1911)  Steen  v.  State.  5  Okla.  Cr.  295. 
114  Pac.  342;  (1911)  Dobbs  v.  State. 
6  Okla.  Cr.  475. 114  Pac.  358. 

(1911)  Where  the  instructions  given  to  a 
Jury  have  been  lost,  it  is  the  duty  of  counsel 
for  defendant  to  substitute  such  instructions 
by  proper  proceedings,  the  mere  loss  of  sacb 
instructions  not  constltutii^  ground  for  re- 
versing a  conviction. 

Hawkins  v.  State.  5  Okla.  Cr.  278,  114 
Pac.  356. 

(1911)  It  is  the  duty  of  the  county  attor- 
ney to  carefully  read  over  and  consider  every 
line  in  a  case-made  before  it  Is  presented  to 
the  trial  Judge  for  his  approval  and  signa- 
ture, and,  if  any  mattera  have  been  improp- 
erly incorporated  in  the  case-made,  the 
count?  attorney  should  call  such  matters  to 
the  attention  of  tlte  trial  Judge  and  move 
that  they  be  stricken  from  the  case-madfe 
Lumpkin  v.  State,  5  Okla.  Or.  488,  115 
Pac.  47a 

(1911)  It  Is  the  right  and  duty  of  a  trial 
judge  to  incorporate  In  a  case-made  any 
statement  of  factn  or  matters  that  occurred 
in  his  presence  during  the  trial  which  he 
thinks  ^uld  be  brought  to  the  knowledge 
of  this  court  and  which  are  nerassary  to  en- 
able tills  court  to  understand  the  rulings 
made  during  the  trial ;  but  the  private  opin- 
ion of  the  trial  Judge  with  reference  to  the 
merits  of  the  case,  which  is  nut  expressed  In 
the  presence  of  the  jury  and  wblch  therefore 
could  not  InUuence  them  adversely  to  the 
rights  of  the  defendant,  does  not  concern  thla 
court,  and  can  not  in  any  manner  aifeet  its 
decisions  upon  the  questions  of  law  or  fttct 
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submitted  to  it  for  consideration,  and  it  is 
therefore  improper  to  encumber  the  record 
with  such  remarks. 

Lumpkiu  T.  State,  5  Okla.  Cr.  488,  115 
Pac.  478. 

(1911)  The  trial  Judge  is  Justified  In  ap- 
proving a  cuse-made  after  it  has  been  sub- 
roftted  to  and  approved  by  the  county  attor- 
ney, without  first  reading  the  entire  case- 
made,  upon  the  sround  that  it  la  the  duty  of 
the  county  attorney  to  call  the  attention  of 
the  trial  judge  to  any  errors  contained  tn 
such  case-made. 

Lumpkin  v.  State,  5  Okla.  Cr.  4SS.  115 
Pac.  478. 

(1!)H)  When  nu  api)enl  is  taken  to  the 
rriminiil  Court  of  AispeiUs  by  case-made,  nnd 
the  time  is  fixed  by  tlio  trial  court  within 
whicli  a  case-made  Is  to  be  prepared  and 
wrved  In  such  !ipj)enl,  the  same  must  be 
served  within  the  time  allowed :  and  when 
this  is  not  done  the  Criminal  Court  of  Ap- 
[loals  bits  no  JurlHilk-tlon  to  review  the  ai> 
Ileal  <ui  the  case  Quide,  nnd  the  same  will 
lie  dinmissed. 

Thorp  et  nl.  v.  State,  3  Okla.  Cr.  596, 115 
I'nc.  600. 

IliHl)  A  county  Judge  |>ru  tempore,  at 
the  time  of  enterht:;  Judgment,  ia  authorized 
to  fix  the  time  for  imihlug  n  mse  and  the 
time  within  which  the  ease  may  be  served, 
:  nd  to  fix  the  time  for  filing  the  petition  in 
error  ami  cuse-miide  in  the  Criminal  Court 
of  .\ii)>e-ilfl,  within  tli»>  statute :  but  such 
Judpe  fnii  not  thereafter  extend  the  time  for 
making  iiud  serving  the  ciise-niade;  but  if  an 
extenj^lon  of  time  for  making  and  serving 
RUch  case-made  is  necessary,  it  must  be 
grantetl  by  the  regular  county  judge. 

Austin  v.  State,  6  Okla.  Cr.  177,  117  Pac 
lOOS. 

(1911)  A  special  Judge  at  the  time  of 
enterhig  Judgment  Is  authorized  to  extend 
tlie  statutory  time  of  thirty  days  for  making 
and  serving  a  case-mflde,  but,  after  be  has 
fixed  such  time  and  has  vacated  the  bench, 
he  Is  without  authority  to  extend  the  time. 
Johnston  v.  State,  6  Okla.  Cr.  354,  llA 
Pac.  674. 

(Iftl2)  Where  a  misdemeanor  judgment 
of  conviction  was  rendered  on  March  3d.  and 
accused  was  granted  thirty  days  within 
which  to  prepare  and  s^n-e  a  case-made,  a 
case-made  served  on  April  3d  will  be  stricken 
from  the  record. 

Sigan  V.  State,  6  Okla.  Cr.  (332,  117  Pac. 
6S0. 

(1012)  Where  a  number  of  different  or- 
ders are  entered  by  the  court  extending  the 
time  within  which  n  case-made  may  be  pre- 
pared nnd  served  on  the  county  attorney  In 
a  criminal  appenl,  but  the  order  allowing 
the  last  extension  of  time  was  not  made 
until  the  time  prerlooaly  granted  had  ex- 
pired, the  last  order  Is  void,  nnd  the  service 


of  a  case-made  after  the  time  which  bad 
been  legally  granted  Is  void. 

Watson  V.  State,  6  Okla.  Cr.  634,  117 

Pac.  651. 

(1912)  After  the  exptrutlon  of  the  time 
originally  granted  for  preparing  and  serving 
a  case-made  in  a  misdemeanor  prosecution, 
the  court  did  not  have  power  to  make  a 
second  order  of  extension,  so  that  a  case- 
made  filed  after  the  time  originally  granted 
will  be  stricken. 

Trlone  v.  State,  6  Okla.  Cr.  628, 117  Pac. 
656. 

(1012)  An  ap|)eal  will  be  dismissed  where 
what  imr]K>rts  to  be  the  case-made  Is  not 
signed  and  certified  to  by  the  Judge  who  pre- 
slde<l  at  tlie  trial,  and  It  is  nut  cei-tifled  to 
as  a  transcript  of  the  record. 

Xelson  V.  State,  0  Okla.  Cr.  024,  117  Pac. 
654. 

(1012)  Orders  extending  the  time  for  pre- 
paring and  serving  a  rase-niade  in  a  mis- 
demeanor prosecntion,  made  after  the  time 
for  serving  the  case-made  bad  expired,  were 
void. 

Barker  v.  State,  6  Okla.  Cr.  628, 117  Pac. 
654. 

(1912)  A  case-made,  served  In  a  misde- 
meanor case  after  the  time  legally  gninted 
for  serving  it,  will  be  stricken  from  the 
record. 

Barker  v.  State,  6  Okla.  Cr.  177 
Pac.  654. 

(1912)    Where  the  case-made  on  appeal 
from  a  eonvlctlou  was  not  served  until  more 
than  thirty  days  from  the  date  of  the  Judg- 
ment, It  must  be  stricken  from  the  record. 
Parks  V.  State,  6  Okla.  Cr.  617,  118  Pac. 
900. 

(1912)  Before  the  Supreme  Court  will 
hold  a  conviction  Illegal,  diligence  must  be 
exercised  in  perfecting  the  appeal,  and  no 
case  win  be  reversed  upon  the  ground  that  a 
defendant  has  been  deprived  of  bis  rlglit  of 
appeal,  unless  the  record  nfflmiatlvely  shows 
that  the  utmost  diligence  has  been  exeR'Ised 
on  the  part  of  bis  counsel,  and  that  the  fail- 
ure to  perfect  his  a^wal  did  not  result  from 
fault  or  want  of  care  on  the  part  of  apiiel- 
laut  or  bis  counsel. 

Lyons  v.  State,  6  Okla.  Cr.  581,  120  Pac. 
665. 

(1912)  If  for  any  reason  counsel  for  ap- 
pellant are  unable  to  obtain  a  case-made 
wltbln  tbe  time  required  by  law.  then,  they 
should  prejare  and  file  In  the  Supreme  Court 
a  transcript  of  the  record  and  thereby  per- 
fect the  appeal  and  give  the  Supreme  Court 
Jurisdiction :  and,  ui>on  a  proper  sUowlng  be- 
fore the  time  for  jwrfectlng  the  case-made 
has  explre<l.  the  Supreme  Court  has  the 
power  to  grant  such  extension  of  time  as 
may  1>e  necessary  for  perfecting  tbe  case- 
made,  and  a  case-mnde  so  perfected  will  be 
as  valid  and  binding  as  though  It  had  been 


Digitized  by  Google 


CRIMINAL  I-AW,  XV,  (D). 


r20kla.Dlg.]  312 


prepared,  served,  eeitifled  to  and  sltined  by 
ttie  judge  wbo  tried  tlie  cause  within  the 
time  flxed  by  his  order. 

UTons  r.  State,  6  Okla.  Cr.  581.  120  Pac. 
665. 

{1912)  Where  a  cHse-uiude  fans  been  held 
void  because  It  was  not  served  upon  the 
ronn^  attorney,  and  the  clerk  of  the  fiaperlor 
court  lu  which  the  case  was  tried  has  not 
certified  that  the  copies  of  the  pleadluics.  In- 
HtructiotiH,  Hiidings,  rulings,  and  judgment 
of  the  court.  »h  coiitHliietl  In  the  ease-made, 
are  true  and  correct  copies  of  the  same  as 
sbowu  by  the  records  of  Oie  superior  court 
such  record  can  not  be  considered  as  a  tran- 
script of  the  rei-urds  of  the  court  below  upon 
the  certmcHte  of  the  superior  judge. 

Blllns  V.  State.  7  Okla.  Cr.  :{7.  121  Pac. 
TOO. 

It  is  the  duty  of  counsel  apy>enllD){  vusea  to 
the  Criminal  Court  of  Apiieals  from  the  trial 
courts,  to  perfect  tUe  appeals  In  the  raaoner 
prorhletl  by  statute,  the  provisions  of  which 
are  plain  mid  simple;  and.  when  not  com- 
triled  with,  the  npiiellate  court  does  not  ac 
quire  Jnrisdlctlon  to  review  tlie  cnuse  on  rh( 
merits. 

(ini2)  Klnnon  r.  State.  7  Ukla.  Cr.  320 
123  Pac.  ."iOT:  (U»13>  I>mke  v.  State 
7  Okla.  Or.  ais,  123  Pnc.  WW. 

.(11)12)  Where  the  thne  for  prepiirliiK  u 
i-iise-uiadc.  fixed  hy  the  trial  court,  lins  ex 
jilred.  !:o  court  has  imwer  to  extend  sucl 
tiuie. 

1..VOUS  v.  State.  «  OkUx.  Cr.  5si.  12U  Pac 
040. 

(1!H2)  Where  tin-  time  provldetl  by  law 
(>r  Hxeil  by  tlie  trial  court  for  mnklng  am' 
NervhiK  ii  fisH-iimde  or  for  ricrfcfting  «i 
i"l'i>e"l.  biiH  exipireil,  the  court  hiis  no  powei 
to  extend  Kiicli  time,  and  any  such  atteniptet' 
order  is  a  nullity. 

Lnndy  v.  State,  S  Okla.  O.  291,  127  Pac 
707. 

MDifl)  If  there  is  any  iiuestlon  alMral 
niukini:  an<l  serving;  a  ctise-umde  within  tb( 
time  provided  by  law,  counsel  desiriuK  to  ap 
I»eiil  should  file  in  the  Criminal  Court  of  Ap 
I>ea1s  a  traiiHcrlHt  of  ttie  reconl  and  a  petl 
tion  in  error,  and  thereby  iwrfect  their  ap 
iM'al :  since  after  tliit*  court  has  acquirei" 
JurlKdiction  of  the  case,  it  has  the  iiower  ti 
extend  the  time  for  preiiarlnK  and  flllnK  th( 
case-made. 

(Gorman  v.  State,  9  Okla.  Cr.  351,  131 
Pac.  939. 

(1013)  Where  a  defendant  desires  to  take 
an  apiieal,  he  must  pr^ure  and  wrve  h\t 
<-use-made  wHbln  thirty  da,vs  from  the  dat( 
of  sentence,  unless  such  time  is  extended  by 
onler  of  the  trial  court,  and  tf  this  is  not 
done  the  ci>se-made  will  he  stricken  froni  the 
record. 

Vlan  V.  State.  R  Okla.  Cr.  3S8,  12H  Pac. 
1130,  129  Pac.  430. 


(1013)  If  u  case-made  is  not  served  uim>ii 
the  county  attorney  at  tbe  time  fixed  for 
that  purpose  by  the  trial  court,  such  case- 
made  will  not  be  considered  on  appeal. 

PhUllps  T.  State.  10  Okla.  Cr.  353,  136 
Pac.  770. 

(1915)  It  was  error  for  tbe  trial  Judge  tu 
settle  the  case-made  without  allowing  tbe 
defendant  In  error  the  statutory  three  days 
from  the  expiration  of  the  period  limlteil 
from  the  service  of  the  case-made  to  suiK^at 
amendments,  tliouyh  such  allowance  would 
have  extended  settlement  beyond  the  time 
limited  for  filing  the  case  In  the  ajiiiellate 
court. 

State  r.  Coyle.  II  Okla.  Cr.  037.  irjO 
Pac.  SO. 

(11M5)  An  order  ^rantlne  an  extension  of 
tbne  to  make  and  serve  u  case-made  beyond 
six  mouths  from  tlie  date  of  the  Judgment, 
limited  for  the  prosecution  of  proceedings 
in  error.  Is  a  nullity. 

State  V.  Coyle.  11  Okla.  Cr.  037.  ISO 
Pac.  80. 

(1915)  A  purimrted  onler  of  a  trial  Judge 
extending  the  time  lu  which  to  make  and 
wve  a  case-made  is  without  force,  where 
the  case-made  fails  to  show  atHrraatlvely 
that  such  order  was  made,  and  it  does  not 
ipi>ear  that  >4uch  order  was  ever  filed  In 
■he  case  In  the  lower  court  or  entered  of 
•■ecord  in  tbe  Journal  of  the  court,  as  re- 
quired hy  Kev.  Ijiws  WW.  {  5317. 

State  v.  Coyle.  11  Okhi.  Cr.  (ST.  IS" 
Pac.  80. 

(101,1)  Wheiv  It  ap|)ears  from  the  reconl 
'bat  the  court.  In  a  pn>ceeding  had  under 
tbe  provlsiouH  of  the  stattite  (Iter.  I^ws 
1910.  i  5240),  made  an  onler  fixing  the  time, 
^ut  failed  to  designate  tbe  place  for  settllne 
md  signing  the  case-made,  the  certificate 
if  the  trial  Judse  nmst  show  a  coiuidlance 
with  such  order  by  showing  tliat  it  was 
settled  and  signed  at  the  time  when  the 
lefendant  was  dln^ted  to  l>e  present. 

State  v.  Covle.  11  Okla.  Cr.  637.  I."i0 
Pac.  80. 

(lOI.'j)  An  ort^'inal  case-made  settleil  and 
signed  after  the  time  llniiteii  by  the  statute 
'or  filing  it  in  the  Olminal  Court  of  Ap- 
nc:ils.  is  a  nnIllt.T,  and  could  not  be  legall.r 
lied  here,  as  this  court  would  have  no  juris- 
diction to  review  It. 

State  V.  Coyle.  11  Okla.  Cr.  037.  l.-i«> 
Pac.  SO. 

(1919)    Under  the  statute  requiring  a  case- 
made  to  be  tiled  with  the  papers  in  the  case 
'n  the  court  below,  if  this  is  not  done  anoh 
case-made  will  be  stricken  from  the  file* 
Rlchanls  v.  .State,  10  Okla  .Cr.  102.  ISl 
Pac.  520. 

(1019)  Where  a  convlctetl  defendant, 
without  laches  or  fnuit  on  his  part,  loses  the 
benefit  of  his  exceptions  as  reaen-ed  In  a 
case-made,  on  account  of  the  absence  of  tl>e 
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trial  Judge  from  tbe  stute  at  the  time  tbe 
same  should  have  been  settled  and  signed, 
and  until  after  tbe  time  limited  by  tbe  stat- 
ute for  filing  it  In  tbe  Criminal  Court  ol 
Appeals,  a  new  trial  will  be  granted. 

Watt  V.  state,  IB  Okla.  Cr.  352,  183  I'ac. 
512. 

(lOlD)  It  appears  that  orders  grunting 
extensloiis  of  lime  n-itbiu  which  to  prepare 
iind  serve  case-made  were  duly  entered  as 
provided  by  laws  wbieb  case-made  was  served 
within  time,  and  notice  given  of  the  time 
for  settling  and  signing  the  tmme;  that  the 
trial  Judge  left  tbe  state  before  tbe  day 
named  in  tbe  notice,  and  remained  absent 
until  after  the  time  limited  by  the  statute 
for  filing  tbe  same  In  tbe  C*rlminal  Court  of 
Apt>ea]s;  on  the  last  day  within  tbe  time 
allowed  by  law  nn  appeal  was  taken  by 
tiling  la  this  court  u  petition  In  error,  with 
a  certified  transcript  of  tbe  record  and  an 
unsigned  case-made  attached.  It  app&ATii^ 
that  tbe  transcript  of  tbe  evidence  in  tbe 
mse  would  be  essential  to  a  consideration 
of  the  errors  iisttlffned.  and  that  plaintiff  in 
error  has  l»een  prevented,  without  laches 
i>n  his  part,  on  iK't-ount  of  tbe  ubsence  of 
the  trial  Jadgc  from  tlie  stitte,  from  Imving 
his  case-made  duly  slgued  and  settles),  tbe 
Judgment  Is  reverseil.  and  ii  new  trlnl 
granted. 

Watt  V.  State,  16  Okta.  Cr.  ;Ju2.  183  Pac. 
512L 

U919)    A  purported  case-made,  not  signed 
and  certified  by  tbe  trial  Judge  within  the 
time  limited  by  the  statute  for  filing  it  !□ 
tbe  Criminal  Court  of  Ap|K!.'ils,  Is  a  nullity. 
Watt  V.  State,  16  Okla.  Cr.  352,  183  I'ac. 
512. 

A  case-made  must  be  settled  and  signed 
by  the  Jndge  who  tried  the  case:  and.  where 
a  case  was  tried  by  one  Judge,  and  the 
case-made  la  signed  and  settled  by  another, 
and  no  showing  Is  made  as  to  liutbllity  of 
tbe  trial  Judge  to  do  so.  such  ease-made  is 
a  nulUty. 

(1919)  Wilcox  V.  State,  15  Okla.  Cr. 
453,  177  Pac.  (1920)   Lyde  v. 

State,  —  Okb».  Cr.  — ,  187  Pac.  2S2. 

(1021)  A  district  judge,  who  has  been 
assigned  by  order  of  tbe  Chief  Juslice  to 
hold  court  In  a  county  outside  of  the  district 
tn  which  he  is  elected,  has  no  authority,  after 
the  expiration  of  tbe  time  fixed  in  the  or- 
der asidg&lng  him  to  bold  court  In  said 
count}',  to  grant  nn  exteudon  of  time  In 
which  to  prepare  and  serve  ciise-nude.  in  a 
case  tried  before  him  while  lawfully  holding 
court  In  such  county. 

Smlaer  v.  State,  —  Okla.  Cr.  — .  IMS  Pac. 
110. 

(1921)  After  a  special  Judge  has  ceased 
to  sit  as  a  court,  be  has  no  [xtwer  to  extend 
the  time  for  making  and  serving  a  case-made 
in  any  action  tried  before  him  and  when  he 
attempts  to  do  so  his  act  is  a  nullity. 

Bowles  V.  State.  —  Okla.  Cr.  — ,  200 
Pac.  55S. 


5  657.   Scope  and  snffidency. 

(1900)  Where  a  case-made  does  not  con- 
Lain  a  copy  of  the  instructions,  a  statement 
contained  In  a  motion  for  a  new  trial  pur- 
iwrting  to  give  such  instructions,  will  not 
supply  the  omission;  and  iilleged  errors  In 
tbe  instructions  given  or  lu  refusal  to  give 
i-equested  lustructions,  will  not  be  considered 
on  appeal. 

PbilUps  V.  United  States,  2  Okla.  Cr.  628, 
103  Pac.  8ta. 

(1012)  The  fact  that  a  stenographer's 
notes  may  have  been  lost  or  stolen  will  not 
excuse  fhilure  of  appellant  to  incorporate 
the  tehtimcny  upon  the  trial  In  tbe  case- 
:nade  and  can  not  be  considered  as  ground 
for  II  new  trial. 

Tbomsberry  v.  State,  8  Okla.  Cr.  Sfi,  120 
Pac.  500. 

(1018)  Where  the  record  allows  the  ren- 
dition of  a  foreign  Judgment  ou  n  verdict,  the 
imrty  against  whom  rendered,  for  what  of- 
fense, and  that  tbe  sentence  was  pronounced 
in  accordance  with  the  verdict.  It  was  held 
KUflicient  as  against  a  motion  to  dismiss  the 
api>eiil  on  tlie  ground  that  the  case-made 
does  not  contain  a  copy  of  the  Judgment  ren- 
dered. 

Helms  v.  state,  14  Okbi.  Cr.  :m,  171 
Pac.  340. 

§  658.   Effect  of  failure  to  make. 

( 1012)  Where  the  case-made  wns  not  filed 
lu  the  lower  court,  as  provided  by  Snyder's 
Oomp.  Laws,  1000.  S  6851,  a  writ  of  error 
will  be  dismissed. 

Duval  v.  State,  6  Okla.  Cr.  003.  115 
I'nc.  1024. 

§  659.   Striking  out. 

See  S  tiTjO. 

(1013)  Vian  V.  state,  s  Okla.  Cr.  5SS, 
128  Pac.  1103. 

(1910)  Where  tbe  certiflcste  of  the  county 
Judge  on  appeal  states  that  the  case  contains 
a  full  transcript  of  the  record,  a  motion  to 
dismiss  after  tbe  case-made  is  stricken  from 
(he  record  will  be  denied,  and  tlie  «ise  con- 
sidered on  tbe  trnnscript. 

r-edger^vood  v.  State,  4  Okla.  Cr.  IS,  20, 
HKl  Pac.  735. 

(1010)  Where  the  record  falls  to  show 
1  ha t  the  OHse-nitide  was  ever  served  utran 
the  county  attorney  or  submitted  to  and  ap- 
proved by  tbe  county  Judge,  the  cii«e-nmde 
will  he  stricken  from  the  record. 

Etter  V.  State,  4  Okla.  Cr.  230,  111  Piic. 
957. 

(1910)  When  the  time  provided  by  law 
for  preparing  and  serving  a  case-made  has 
expired  before  being  served  upon  tbe  county 
attorney,  the  case-made  will  be  stricken  from 
the  record. 

Taylor  v.  State,  4  Okln.  Cr.  468.  Ill 
Pac.  1000. 

(1011)  When  a  case-mude  Is  not  served 
within  the  time  allowed  by  tbe  trial  Judge, 
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it  will  be  Btricken  from  tbe  record  and  tbe 
i-ase  will  be  ufflrnied,  unless  preJuAicial  er- 
rors appear  in  tbe  trauitcTijit. 

WiUianiwiu  v.  State.  5  Okhi.  Or.  43,  113 
Pae.  232. 

(1011)  Where  a  case-mude  is  nut  served 
upon  tbe  eounty  iittorney  witbhi  tbe  time 
flxed  by  tbe  trial  Judtre  for  makine  nml  nerv- 
ing such  case-made,  the  cuse-mtide  will  be 
stricken  from  the  record. 

Hawkins  t.  State,  0  Okla.  Cr.  2TC,  114 
Pac.  306. 

(1911)  Where  tbe  court  has  fixed  the  time 
within  wbtcb  a  case-made  may  be  preimred 
and  served  and  such  time  has  ex^plred, 'after 
the  expiration  of  such  time  the  court  has 
no  [fower  to  make  an  order  extoiding  the 
time  within  which  such  case-made  may  be 
fierved. 

Hawkins  v.  State,  5  Okla.  Gr.  27C.  114 

Pac.  356. 

(1912)  Where  the  service  of  a  case-made 
is  void  for  fiillure  to  serve  within  the  time 
legally  granted,  it  must  be  stricken  from 
tbe  record;  and.  If  no  error  is  found  In  the 
transcript  of  record,  tbe  Judgment  will  be 
affirmed. 

Wfltsou  V.  State,  0  Okla.  Cr.  624,  117 
Pac.  651. 

Where  the  appeal  is  attempted  to  be  taken 
hy  case-made  alone,  and  suci:  case-made  is 
a  nullity,  because  not  settled  and  signed 
according  to  law,  upon  proper  motion  by 
tbe  stMte,  such  case-made  will  be  stricken 
and  tbe  aptieul  dismissed. 

(1919)  Wilcox  V.  State,  15  Okla.  Cr. 
453,  177  Pac.  924;  (192U)  Lyde  v. 
State,  —  Okla.  Cr.  — ,  187  Pac.  252. 

(1920)  The  time  allowed  by  the  trial 
court  for  serving  case-made  havhig  expired 
before  the  i-ase-made  was  served,  the  same 
is  stricken  from  the  record. 

Brown  v.  State,  —  Okla.  Cr.  — ,  194 
Pac.  272. 

(1920)  Where  a  case-made  containing  the 
transcript  of  the  record  lias  been  stricken 
out  refusal  to  direct  a  verdict  for  the  de- 
fendant of  not  guilty  at  the  coiiclusiun  of 
the  evidence,  can  not  be  considered. 

Brown  v.  State,  —  Okla.  Cr.  — ,  194 
Pac.  272. 

(1^1)  Where  tbe  case-made  is  not  pre- 
pared and  served  within  tbe  time  fixed  by  a 
valid  order  of  tbe  court  or  Judge,  tbe  Ranie 
will  be  stricken  and  the  appeal  considered 
on  transcript  of  the  record  when  such  a 
transcript  is  attached  to  petition  In  error, 
and  the  appeal  Is  perfected  within  the  statu- 
tory period. 

Smiser  v.  State,  —  Okla.  Cr.  — .  11^ 
Pac.  110. 

1 660.  Aliitncts  of  record. 

(1894)  The  abstract  of  the  record  on 
which  a  review  of  criminal  cases  In  the  Su- 
preme Court  is  authorised  sliould  contain 


such  parts  of  tbe  record  as  to  fully  present 
ail  objections  to  the  proceedings  In  tbe  trial 
court,  iiud  the  jmrts  of  tho-  i-ocord  which 
it  puriHirtK  tu  coatiihi  sliould  be  complete. 
Peters  v.  United  States,  2  Okhi.  116,  3S 

Pac.  1031.  rehearing  denied  2  Okla. 

13S,  37  Pac.  1081;  Stansbury  v.  United 

States,  2  Okla.  151.  37  Pac.  1083; 

Deiupsey  v.  United  States,  2  Okla.  l.'»l. 

44  Pac.  -iftZ. 

(1.S04)  The  abstract  of  the  record  should 
cuntnin  the  notice  of  appeal  nt>rve<l  on  the 
clerk  of  the  trial  court,  as  well  as  the  no- 
tice of  appeal  served  on  the  United  States 
attorney. 

Peters  v.  United  States,  2  Okla.  116.  33 
Pac.  1031,  rehearing  denied  2  Okh). 
138,  37  Pac.  1081 ;  Stansbury  v.  Unitwl 
Statef,  2  Okla.  151,  37  Pac.  ]0n3; 
Dempaey  v.  United  States,  2  Okla.  151, 
44  Pac.  382. 

S  661.  Transcript  or  renim. 

See  S  6.'tr>. 

Jones  V.  State,  9  Okla.  Cr.  1SJ».  130  Puc. 
1178. 

(1012)  It  is  the  duty  of  connsel  for  an 
appellant  to  pr^re  the  tronscript  of  the 
record  and  their  briefs  in  such  a  nmnner 
that  they  can  t>e  rend  by  the  Criminal  Court 
of  Appeals,  and  If  the  briefs  are  typewritten, 
they  should  not  be  on  onionskin  pai>er,  and 
so  indistinct  as  to  make  It  difficult  to  read 
them. 

Hose  V.  State,  8  Okla.  Cr.  204,  127  Pac. 
873. 

(1912)  It  Is  the  duty  of  counsel,  wh«i 
they  take  an  api>eal,  to  incorporate  In  tlie 
transcript  of  the  record  an  accurate  index  of 
its  contents,  so  that  this  court  can  readily 
find  that  iiortlou  of  the  record  which  it  Is 
claimed  presents  an  error. 

Steil  V.  State.  8  Okla.  Cr.  423,  128  Pac. 
177. 

(1913)  It  is  tbe  duty  of  counsel  for  an 
appellant  in  pr^rlng  a  case-made  or  tran- 
scrl|}t  of  the  record  to  attach  to  it  an  Index 
to  all  material  portions  of  such  case-made 
or  trnnscriiit  of  the  record. 

Ellis  V.  State.  8  Okla.  Cr.  522,  128  Pac. 
1095. 

(1917)  The  statutory  designation  of  thhigs 
which  constitute  the  record  and  which  can 
be  brought  upon  appeal  by  transcript  In- 
cludes a  motion  to  set  aside  an  Informa- 
tion or  indictment.  A  motion  to  set  aside  an 
indictment  as  contemplated  In  tbe  foregolnjt 
includes  all  tlie  exhibits  attached,  referred 
to,  or  made  a  part  of  said  motion  properly. 
State  V.  Bell.  13  Okla.  Cr.  664,  IOC  Pae. 
451. 

{  662.   Authoitication  and  certification. 

(1905)  A  statement  in  a  certificate  to  a 
case-made  that  It  was  "settled,  allowed,  and 
signed,"  Imports  an  examination  of  the  case- 
made  by  the  trial  Judge. 

Ulll  V.  Territory.  15  Okla.  212,  70  Pac. 
767. 
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(1905)  A  certlflcute  to  a  cnse-maJe  iia 
an  authentication  by  the  acting  judge  during 
the  absence  of  the  reRUlar  .iudge,  and  certi- 
fying that  the  foregoing  proceedings  had  In 
the  case,  named  is  a  true  and  complete  case- 
made,  and  has  been  duly  signed  within  the 
8tatutor>'  time,  and  that  notice  of  the  signing 
had  been  duly  given,  and  that  it  contains  all 
the  nwendments  made  by  the  county  attor- 
ney. Is  a  sufficient  authentication. 

Hill  V.  Territory,  15  Okla.  212,  79  Pac. 
757. 

(1005)  It  is  unnecessary  that  the  certifi- 
cate to  a  case-made  should  use  the  exact 
language  of  the  statute.  If  It  uses  equiva- 
lent language  It  will  be  snfflcient 

Hill  V.  Territory,  15  Okla.  212,  79  Pac. 
757. 

(1909)  Under  {  6951.  Snyder's  Comp. 
Stat.  1909,  proriding:  "The  case  and  amend- 
ments shall  be  submitted  to  the  judge,  who 
shall  settle  and  sign  the  same  and  cause 
it  to  be  attested  by  the  clerk  or  county 
jodge.  and  the  seal  of  the  court  to  be  there- 
to attached,"  a  certificate  of  the  settlement 
of  a  case-made  from  a  county  court  is  suffl- 
ctoit,  when  si£ued  and  sealed  by  the  Judge 
thereof,  without  being  attested  by  the  clerlt 
of  the  county  court. 

Stewart  t.  State,  3  Okla.  Gr.  618,  105 
Pac.  S74. 

(1909)  Section  24,  Sf^edule  of  the  Con- 
stitution, providing:  "Until  otherwise  pro- 
vMed  by  law  tlie  seal  of  the  iHubate  courts 
In  the  counties  of  the  territory  of  Oklahoma 
shall  be  the  seal  of  the  county  courts"  in  the 
absence  of  other  legislation,  makes  the  seal 
of  the  probate  court  the  oflScIal  seal  of  the 
county  court  of  the  county. 

Stewart  t.  State,  3  Okla.  Cr.  618.  105 
Pac.  374. 

( 1910)  A  certificate  in  proper  form, 
signed  by  the  county  Judge  and  attested  with 
the  seal  of  the  court,  is  sufficient  authentica- 
tion of  the  transcript  of  the  record  made  in 
his  court. 

State  V.  Jones,  3  Okla.  Cr.  412,  106  Pac. 
351. 

(1910)  A  tmnscrlpt  of  the  record,  not 
rertifte^l  to  by  the  clerk  of  the  district  court, 
will  not  be  considered  on  appeal. 

Durant  r.  state,  3  Okla.  Cr.  447,  106 
Pac.  651. 

(1910)  A  icertlflcatlon  of  the  transcript  of 
the  record  as  follows:  "I,  *  *  *.  clerk  of 
the  district  court  of  Seminole  county,  Okla- 
homa, do  hereby  certify  that  the  above  and 
foregoing  Is  a  correct,  true,  and  complete 
transcript  in  the  case  of  (describing  the 
case).  •  *  *,  nistrlct  Oerk."  is  sufficient. 
ITumphivy  v.  State,  3  Okla.  Cr.  504.  106 
Pac.  07S. 

1 1!>H»)  AVbere  a  ciise-made  has  been  beld 
void  because  It  was  not  served  in  time,  and 
where  the  elerk  of  a  district  court  has  not 
certided  that  the  copies  of  the  pleadings. 


findings  and  conclusions  of  the  court  as  con- 
tained In  the  case-made  are  true  and  cor- 
rect copies  of  the  same  as  shown  by  tbe 
record  of  the  district  court,  such  record 
can  not  be  considered  as  a  transcript  of 
the  record  of  the  court  below  upon  the  cer- 
tificate of  the  Judge  of  the  district  court, 
attested  by  tbe  clerk,  that  the  pleadings, 
orders,  and  process  are  true  and  correct 
copies  of  tbe  oi  iglnals. 

Perky  v.  State,  4  Okla.  Cr.  239.  Ill  Pac. 
663. 

(1910)  The  record  of  a  criminal  trial  In 
a  county  court,  not  certified  to  either  by  the 
Judge  or  the  clerk  of  the  court,  can  not  be 
treated  as  a  transcript. 

Cohu  V.  State.  4  Okla.  Cr.  492.  494,  496; 
113  Pac.  216.  217.  219. 

(1910)  A  special  Judge  for  the  trial  of  a 
single  case  In  the  county  court  can  not,  after 
the  raiditlon  of  final  Judgment  certify  a 
transcript  of  the  record  in  such  case,  he  not 
being  the  custodian  of  the  records. 

Cohn  T.  State,  4  Okla.  CTr.  492,  491,  49S, 
113  Pac  216,  217.  219. 

(1910)  The  trial  judge  does  not  certify 
to  the  truth  of  tbe  statement  contained  In 
the  motion  for  a  new  trial,  but  simply  certi- 
fies that  such  a  motion  was  made. 

Smith  V.  State,  4  Okla.  Cr.  328,  114  Pac. 
3S0. 

(1911)  It  is  the  duty  of  attorneys  who 
desire  to  appeal  cases  to  this  court  to  see  thnt 
their  records  are  properly  prepared  and  veri- 
fied In  compliance  with  the  law,  before  filing 
them  in  this  court. 

Dobbs  V.  State.  5  Okla.  Cr.  475,  115 
Pac.  370. 

(1911)  Where  an  appeal  Is  attempted  to 
he  taken  upon  a  transcript  of  tbe  record,  tbe 
clerk  of  the  court  from  which  the  appeal 
is  taken  must  certify  that  the  transcript 
contains  a  true  and  correct  copy  of  the  rec- 
ord of  the  proceedings  of  the  lower  court 
Makatch  v.  State,  6  Okla.  Gr.  34.  113 
Pac.  200. 

(1911)  A  cortlficote  to  a  transcript  of  tbe 
record  from  a  district  court,  not  verified  by 
the  seal  of  such  court,  is  no  more  than  so 
much  blank  paper,  and  will  not  give  thts 
court  Jurisdiction  to  consider  an  appeal  npou 
such  pretended  transcript  of  the  record. 

Dobbs  V.  State,  5  Okla.  Cr.  475.  115 
Pac.  370, 

(1912)  The  failure  of  a  county  Judge  or 
clerk  to  sign  or  certify  a  transcript  and 
case-made  in  a  misdemeanor  case  can  not  be 
supplied  and  obviated  by  a  stipulation  of 
tbe  attorneys. 

Parrls  v.  State,  C  Okhi.  Cr.  «27. 117  Pac. 
6.16. 

(1912)  Allegations  rttntaiuLHl  in  a  motion 
for  a  new  trial  as  to  occurreuces  which  took 
place  in  oi)en  court,  of  which  the  trial  Judge 
bad  personal  knowledge,  will  not  be  con- 
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fiidered  upon  apiietil  unless  the  catte-made 
contains  proper  recitals  of  what  occurred 
dulT  certified  to  by  the  trial  Judge. 

Rial  v.  State,  7  Otlfl.  Cr.  110,  122  PaC. 
568. 

(1912)  Where  an  attempt  Is  made  to  take 
nu  appeal  to  tbe  Criiuioal  Court  of  Anieals, 
by  filing  H  transcript  of  tlie  record,  such 
transcript  must  he  certified  to  by  tbe  clerk 
of  the  «)uil  from  which  !t  Is  taben.  under 
tbe  seal  of  tbe  court,  and  unless  tbis  is  done 
tbe  aptwal  will  be  dismissed. 

Watson  V.  State.  7  Okln.  Cr.  248,  123 
Pac.  ISO. 

(1012)  Tbe  traiiBcriiit.  under  tbe  law, 
muHt  be  cortlfled  by  tlie  clerk  of  tbe  court, 
who  has  the  custody  and  keei>inir  of  the 
records  and  proceedings  from  wbicb  sucb 
transcrlf^  Is  taken. 

Wtlllauis  V.  State.  7  Okla.  Cr.  340.  123 
Pac.  190. 

{11)12)  Where  a  case-uiade  Ik  not  sen'ed 
on  tbe  county  attorney  within  the  time  pro- 
vided by  law,  and  upon  appeal  tbe  case- 
made  Is  held  void  and  stricken  on  moti'm 
of  the  Attorney  General,  and  tbe  clerk  of  the 
district  court  has  not  certified  tbe  transcript 
under  the  seal  of  the  fwurt,  tbe  record  can 
not  be  considered  as  a  transcript  uiwn  tlie 
certificate  of  the  Judge  of  the  district  court 
who  tried  the  case,  attested  by  the  clerk. 
Williams  r.  State,  7  Okla.  Cr.  249,  123 
Pac.  190. 

(1912)  A  transcript  of  tlie  i*ecord,  not 
certified  by  tbe  clerk  of  tlie  dit*trlct  court, 
will  not  be  considered  on  appeal. 

Joues  r.  State.  0  Okla.  Cr.  im,  VM  Pac. 
1178. 

I  663.  Transniiuion  and  fiUnf. 

See  I  604. 
Alexander  v.  State,  11  Okla.  Cr.  110,  143 
Pac.  205. 

(HHO)  Where  tbe  record  shows  ii  Judg- 
ment of  conviction  rendered  July  17.  1900, 
and  that  plnlntiff  in  error  was  granted  forty- 
five  days  in  which  to  make  and  serve  a  case- 
mnde;  that  after  the  expiration  of  such  time 
he  apt^ied  for  an  extension  of  time,  which 
was  erranted,  and  the  case-made  was  not 
served  until  October  29.  1009,  tbe  case-made 
will  be  stricken  from  the  record. 

I^fcerwood  r.  State,  4  Okla.  Cr.  IS,  20, 
100  Pac.  735. 

The  transcrljit  of  tlie  record  or  eiise-made 
must  l»o  filed  in  tbe  appellate  court  within 
the  time  prescribed  by  statute  for  taking 
an  appeal,  or  the  appellate  court  will  not 
acquire  Jurisdiction  of  tbe  npi>eal,  and  it 
will  be  dismissed. 

(1910)  Harknesf  v.  Territory.  .1  Okla. 
Cr.  628,  106  Pnc.  S.'W;  (1010)  I.ee  v. 
State.  4  Okla.  Cr.  xill.  111  Pac.  814. 

(1011)  It  Is  necesary  for  the  case-made 
In  all  cases  to  tie  filed  In  the  office  of  the 
clerk  of  the  cnnrt  In  which  the  trial  Is  had. 


and  when  this  is  not  done  such  case-made 
will  tw  stricken  from  tbe  files  in  this  court. 
Muslck  T.  Suite.  5  Okla.  Cr.  606,  115 
Pac.  377. 

(1011)  Snyder's  Comp.  Laws  1909,  IS 
6048.  6949,  must  be  construed  together,  and 
they  mean  that  an  apiieal  In  a  criminal  case 
to  tbe  Criminal  Court  of  Apjieals  must  be 
fileil  within  tbe  time  prescribed  by  9  6048, 
and  that  if  the  apiiellnut  fails  to  file  a  tran- 
scri|)t  of  the  reconl  or  case-made  m  this 
court,  or  fails  to  serve  notice  thereof  within 
the  time  prescribed  by  9  3048.  the  Criminal 
Court  of  Apiieals  will  not  acquire  Jurisdic- 
tion of  Buch  appeal,  and  the  appeal  will  bs 
disniissetl. 

Farmer  v.  State,  5  Okla.  Cr.  151,  114 

Pac.  753. 

(1011)  Where  a  record  conclusively  shows 
that  counsel  for  appellant  have  exercised 
every  possible  dllltience  to  obtain  a  aise-made 
and  through  no  fault  of  theirs  have  been 
unable  to  obtain  sneh  case-made,  this  f^ourt 
will  reverse  a  conviction  of  the  lower  court 
upon  the  ground  that  tbe  appellant,  through 
no  fault  of  his  or  his  counsel,  has  been 
deprived  of  the  constitutional  right  to  have 
this  court  pass  uixm  alleged  errors  commit- 
ted in  the  trial  court. 

Farmer  v.  State,  5  Okla.  Cr.  151.  114 
Pac.  753. 

(1011)  A  ctiunty  'udge  pro  teuii*ore.  at 
tbe  time  of  entering  jurt«itient,  !«  iiuthorlsted 
to  tlx  the  time  for  making  a  case  and  the 
time  within  which  tbe  case  may  l>e  served, 
and  Qx  the  time  for  filing  tbe  petition  In 
error  and  case-made  In  the  Criminal  Court 
of  Apiienls,  within  the  statute:  but  such 
Judge  Can  nut  thereafter  extend  tbe  time 
for  making  and  sening  tbe  caaf>-made;  but 
If  an  extension  of  time  for  making  and  nerv- 
Ing  such  case-tnude  Is  necessary.  It  mnst  be 
granted  by  the  regular  county  Judge. 

Austin  V.  State,  0  Okla.  Cr.  177,  117 
Pac.  1098. 

(1011)  When  an  jippcui  Is  attemijted  In 
the  appellate  court  by  filing  a  petition  In 
error  and  cnae-mode  after  the  expiration  of 
the  six  months  allowed  by  law.  the  Criminal 
Court  of  Appeals  will  dismiss  the  same,  with 
directions  to  the  trial  court  to  enforce  the 
judgment  and  sentence. 

Kananmya  v.  State,  6  Okla.  Cr.  208.  US 
Pac.  151. 

(1012)  Where  tbe  transcript  of  tbe  reeiml 
was  not  Uleil  until  after  tlie  time  legally 
granted  accused  to  iierfect  bis  appeal,  tbe 
Criminal  Court  of  Appeals  has  no  Jurisdic- 
tion of  the  aiipeal,  and  will  be  dismissed. 

I«slle  v.  State,  6  Okla.  Cr.  630,  117  Pac. 
649. 

(1012)  Where  tbe  case-made  was  not 
filed  In  the  Crlmlnnl  Court  of  Appeals  until 
nineteen  days  after  the  expiration  of  tbe 
time  allowed  by  tbe  trial  court,  the  Criminal 
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Court  of  Appeals  did  iivt  ncqolre  jurisdic- 
tion. 

Tbompsnu  r.  State.  0  Okla.  Cr.  CMM,  118 
Pac.  5S&. 

If  an  appeal  la  not  perfected  In  the  time 
and  manner  prescribed  by  law,  tbe  Crim- 
inal Court  of  Apiieaiti  lm»  no  jurlsdietlou  of 
such  appenl.  nud  It  will  he  dituiilH8ed. 

(1912)  Eaton  v.  State.  7  Obln.  Cr.  48. 
121  Phc.  lOSO;  (1912)  Ely  t.  State.  6 
Okla.  Cr.  723,  122  Pac.  731. 

ni>12)  If  an  appeal  in  a  felony  i-AHe  Is 
not  perfected  by  flilni?  the  record  In  this  court 
within  six  months  after  the  date  of  judg- 
ment against  tbe  apiiellnnt.  tbiu  court  will 
not  acquire  Jurisdiction  of  said  api>eul,  :tnd 
it  will  be  dismissed. 

Self  V.  State.  8  Okta.  Cr.  70,  120  Pnc. 

( 1013)  Where  a  judgment  was  rendererl 
sftalnst  accused  on  February  19.  l&ll,  and 
the  transcript  on  appeal  was  not  tiled  nntll 
Auffust  17,  1011,  It  was  too  Inte  to  perfect 
the  appeal,  which  would  be  dismissed. 

Opee  V.  State,  8  Okla.  Cr.  722.  125  Pac. 
1093. 

{1913)  I'nder  our  statute,  an  appeal  In 
a  misflemennor  case  mn^  be  {lerfected  by 
filing  a  case-made  or  transcript  of  the  rec- 
ord in  the  Criminal  Court  of  Appeals  within 
Hixt?'  days  from  the  dote  of  the  judgment, 
unless  this  time  is  extended  by  an  order 
duly  entered  by  the  trial  judge  in  the  records 
of  his  court;  and  In  no  event  can  an  iipi>e:il 
be  perfecte<I  after  the  lapse  of  one  hiiiulrcd 
twenty  days  from  the  date  of  the  judgment 
Welch  V.  State,  0  Okla.  Cr.  33.  130  Pac. 
514. 

In  mfsdemeanor  cases  the  apiieal  must  l>e 
taken  within  sixty  days  after  the  judgment 
is  rendered,  provided,  however,  that  the  trhd 
ranrt  or  judge  may  for  good  cause  shown 
extend  the  time  in-  which  an  apt>eal  may 
t»e  taken,  not  exceedlnif  sixty  dnvx.  In  sur-b 
rases  the  ai>peal  Is  taken  by  filing  in  tbe 
Orlmiuiil  Court  of  Appeals  a  petition  In  er- 
ror with  case-made  attached,  or  transcript 
of  the  record,  together  with  proof  of  servit-e 
of  noficco  of  api>eal  as  required  by  statute, 
and  when  this  is  not  done  within  the  time 
prescribed  by  Procedure  Criminal  (Rev. 
r>aw8  1910,  i  5991),  tbe  Criminal  Court  of 
.Vppeals  does  not  acquire  jurisdiction  of  the 
.-iplteal.  and  such  an  appeal  will  he  dlsmisMHl. 
(1914)  Alexander  v.  State.  11  Okla.  Cr. 

110.  143  Pjie.  205;   (1921)   Burba  v. 

State,  —  Okla.  Cr.  ~.  108  Pac.  ;A<i. 

11915)  The  statute  limiting  the  time  wltli- 
In  which  appeals  can  be  taken  to  the  Crlui- 
inal  Court  of  Appeals  Is  mandatory,  and 
RS  the  law  makes  no  provisions  for  delays 
nocnsloned  b,y  mlscnrrinEe  by  express  com- 
pflnies.  fl  plaintiff  in  error,  at  her  peril,  tnkes 
tbe  chances  of  delay  by  forwarding  tbe  ret- 
ord  to  the  Criminal  Court  of  Appeals  by  ex- 
presa 

Barks  r.  State,  11  Okla.  Cr.  446.  147 
Pac.  1066. 


(1915)  In  felony  cases,  the  atq>eal  must 
be  taken  within  six  months  after  the  judg- 
ment is  rendered  (Hev.  Laws,  {  S991),  and 
in  such  cases  the  appeal  Is  taken  by  filing 
in  the  Criminal  Court  of  Appeals  a  petition 
In  error  with  case-made  attitchetl.  or  tran- 
script of  the  record,  together  with  proof  of 
service  of  notices  of  apiieai  as  i-equired  by 
statnte,  and  when  rlils  Is  not  done,  wltbln 
the  time  presi-ribed  by  the  statute,  tbe  Crim- 
inal Court  of  Appeals  does  not  aaiulre  juris- 
diction of  tbe  appeal  and  such  iiu  appeal 
will  be  dismissed. 

Barks  V.  state.  11   Okla.  Cr.  446,  147 
Pac.  1066. 

S  664.  Drfecu  and  objections. 

See  I  630. 

(1921)  Mathls  V.  State,  ~  Okla.  Cr.  ~, 
194  Pac.  278. 

(1896)  The  practice  of  prebentiug  alleged 
errors  for  the  consideration  of  the  appellate 
court  which  have  nothing  In  the  record  for 
a  basis  is  not  to  be  commended. 

Jones  V.  Territory,  4  Okla.  45,  43  Pnc. 
1072. 

(1900)  Where  the  record  is  not  in  i»op«?r 
form,  the  apiieal  is  subject  to  dlsndssal. 

Hlnes  V.  United  States,  2  Okla.  Cr.  689, 
103  Pnc.  879. 

An  itppeal  to  the  Criudnal  Court  of  Ai>- 
peals  may  be  taken  by  the  defendant,  as  a 
matter  of  right,  from  any  judgment  against 
him ;  but  the  manner  of  taking  and  iierfect- 
Ing  such  apiteal  Is  a  proiier  matter  for  leg- 
islative control,  and  the  appeal  must  be 
taken  in  the  manner  prescribed  by  law. 
and,  where  the  record  before  the  (Criminal 
Court  of  Appeals  fails  to  show  notice  of  ap- 
peal nnd  proof  of  aen'ice  as  required  by  law. 
the  case  will  be  dismissed. 

(1010)  Chesnev  v.  Sttite,  3  Okla.  Cr.  4M. 

106  Pac.  iSTtl;  (1912)  Cloyd  v.  Stete. 

6  Okla.  Cr.  530,  119  Pac.  1126. 

(lllKt)  When  tbe  case-nitide  Is  not  *erved 
upon  the  county  attorney.  In  tbe  time  allowed 
by  the  <-onrt  and  the  clerk  of  tbe  court  does 
not  certify  to  the  transcript  of  the  re<-ord. 
the  appeal  can  not  be  considered  either 
upon  the  case-made  or  the  transcript  of  tbe 
record,  and  will  be  dismissed. 

Gibson  V.  State,  3  Okla.  Cr.  594.  107 
Pac.  739. 

(!!)](►)  Where  the  I'liHc-iuadc  aud  tran- 
script of  the  rec-ord  onilt  the  instructions  of 
tbe  court  and  the  testimony  of  tbe  witness, 
and  eontiiin  only  the  information,  the  ver- 
dict of  the  Jury,  luid  judgment  of  the  court, 
if  these  are  regular  upon  their  ftices.  the 
]ndj;n)ent  will  l>e  ntttnne^l. 

KomiskI  V.  State,  3  Okla.  Cr.  431,  100 
Pac.  800. 

(1010)  In  order  to  give  the  Criminal 
Court  of  Ai^ieals  jurisdiction,  the  notice  re- 
quired by  statute  must  be  served,  and  proof 
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of  service  of  such  notice  must  be  filed  wltli 
tbe  record  in  this  court  within  the  time  in 
which  an  appeal  may  be  taken, 

Cbesney  v.  State,  3  Okla.  Or.  454,  106 
Pac.  651. 

(1911)  Tt  is  tbe  duty  of  counsel  appeal- 
ing cases  to  the  Criminal  Court  of  Appeals 
to  furnish  a  complete  transcript  and  case- 
made,  sufficient  at  least  to  enable  this  court 
to  Intelligently  review  the  case  on  appeal ; 
and  when  this  Is  not  done,  and  uo  funda- 
mental errors  appear  in  the  transcript,  and 
no  IntelllKent  brief  is  tiled  pointing  out  er- 
rors sufficient  to  entitle  appellant  to  a  re- 
versal, tbe  Judgment  of  tbe  lower  court  will 
be  affirmed. 

Johnson  v.  State,  5  Okla.  Or.  577,  114 
•  Pac.  m 

(1911)  Under  the  statute  providiiiK  for 
two  methods  of  prosecuting  an  apijeal,  viz., 
upon  the  transcript  of  the  record,  accom- 
panied by  a  case-made,  or  u\>on  a  transcript 
of  the  record  alone,  if  the  first  method  is 
pursued,  and  for  any  reason  the  case-made 
Is  fatally  defective,  the  appeal  will  he  con- 
sidered upoQ  the  transcript  of  the  record 
alone,  but  if  the  transcript  of  the  record  Is 
not  properly  certified  to  by  the  court,  the 
appeal  will  be  diamlBsed. 

Dobbs  V.  State,  5  Okla.  Or.  475,  114 
Pac.  35S. 

(1911)  While  an  iipiJeal  is  a  constitu- 
tional right,  yet  the  manner  of  taking  it  is 
subject  to  legislative  control,  and  a  failure 
upon  the  part  of  attorneys  to  comply  wltb 
the  legislative  provisions  relating  to  nn  ai>- 
peal  will  be  fatal  to  such  appeal. 

Dobbs  V.  State,  5  Okla.  Or.  475,  115  Pac. 
370. 

(1911)  Unless  the  record  titllrmatively 
shows  tbe  service  of  written  notices  of  ap- 
pcHl  on  the  clerk  of  the  court  and  the  county 
attorney  as  provided  by  the  statute,  tbe 
api>eiil  will  be  dismissed. 

Waits  V.  State,  5  Okla.  Cr.  670,  115  Pac. 
607.  ■ 

(1911)    When  neither  the  case-made  nor 
the  transcript  of  record  is  siKned  or  certifier! 
to  by  tbe  trial  judge,  or  by  the  clerk  of  the 
trial  court,  the  appeal  will  be  dismissed. 
Shawler  v.  State,  5  Okla,  Cr.  667,  115 
Pac.  604. 

(1915)  A  proceeding  in  error  brought  to 
the  Criminal  Court  of  Appeals  on  a  case- 
made,  wherein  it  does  not  appear  from  tlie 
record  or  otherwise  that  the  defendant  was 
present,  either  i)ersonalIy  or  by  counsel,  at 
the  settlement,  or  that  he  snggeste<1  amend- 
ments thereto,  or  had  the  opportunity  to  do 
so,  or  that  notice  of  the  time  thereof  was 
served  or  waived,  will  be  dismissed  on  mo- 
tion <»f  defendant  in  error. 

State  V.  Oiyle,  11  Okln.  Cr.  637,  150 
Pac.  SO. 

§  665.   Amendment  or  correction. 

(18M)  A  case-made  not  be  nmended 
by  the  trial  Judge  so  as  to  show  that  de- 


fendant was  present  at  the  trial,  when  that 
fact  Is  not  shown  by  the  records  of  the  court. 
Day  V.  Territor7,  2  Okla.  409,  37  Pac. 
806. 

(1805)  A  case-made  can  not  be  amended 
by  a  trial  court  so  as  to  contradict  the  rec- 
ord. 

Le  Roy  V.  Ten  ltory,  3  Okta.  596,  41  Pac 
612. 

(1890)  Where  a  case-made  In  a  crimiuitl 
prosecution  falls  to  embrace  all  tbe  material 
parts  of  the  record  necessary  to  a  proper 
review  and  disiHisitlon  of  the  errors  com- 
plained of,  and  It  is  made  to  appear  to  the 
Supreme  Court  that  such  record  actually 
exists,  the  court  will  permit  the  case-made 
to  be  supplemented  by  a  transcript  of  such 
parts  of  the  record  as  are  omitted. 

Hvdp  V.  Territory,  8  Okla.  5»,  56  Pac. 
848. 

(1899)  The  facts  of  a  case  must  always 
and  exclusively  be  gathered  from  the  record, 
and  tbe  error  complained  of  must  appear 
affirmatively  therefrom;  and  the  record- can 
not  be  corrected  or  amended  by  an  assign- 
ment of  error,  nor  by  the  brief  ot  coonsel. 
Helms  V.  United  States,  2  Ind.  Ter.  505, 
52  S.  W.  60. 

(1910)  Where  a  writ  of  certiorari  Is  asked 
to  complete  the  record  on  appeal,  by  adding 
thereto  the  examination  of  tbe  trial  Jurors 
on  their  voir  dire,  and  it  appears  that  the 
case-made  was  settled  without  suggesting 
this  amendment,  the  af^pllcatlon  will  be  de- 
nied. 

Hunter  t.  State,  3  Okla.  Cr.  533,  107 
Pac.  444. 

(1911)  Under  Snyder's  Comp.  Laws  1909. 
§  6077,  where  a  transcript  of'  the  record  or 
case-made  has  been  filed  in  the  Criminal 
Court  of  Appeals  in  due  time,  and  by  proper 
motion  It  is  made  to  appear  that  any  matter 
Is  of  record  in  the  court  from  which  the 
appeal  Is  taken,  touching  the  cause  appealed, 
or  that  any  evidence  heard  on  the  trial  of 
the  cause,  or  any  statement,  certificate,  mo- 
tion or  other  matter,  is  omitted  from  such 
record  or  case-made,  or  are  InsufflcIcDtiy 
stated  therein,  tbe  Criminal  Court  of  Appeals 
will  allow  tbe  appellant  a  reasonable  time 
within  which  to  pr^are  such  omitted  parts 
of  tbe  tran8crii)t  of  the  record  or  case-made 
under  the  direction  of  the  trial  Judge,  and 
file  such  corrections  In  the  Court  of  Ap- 
peals, and  when  so  filed  such  corrections 
or  a^ded  parts  will  hare  the  same  force 
and  effect  as  though  they  had  been  originally 
inoorporntet'  in  the  record  or  case-made  when 
first  filed  in  this  court. 

Dobbs  V.  State,  5  Okla.  Cr.  475,  114 
Pac.  35a 

A  ease-made  can  not  be  amendetl  by  nu 
atfidavlt  to  show  that  it  was  »erve<l  prior 
to  the  time  recited  in  the  record. 

(1911)  Thorp  v.  State,  5  Okla.  Cr.  596. 
115  Pac.  609;  (1911)  Farmer  v.  State. 
5  Okla.  Cr.  151,  114  Pac.  76S. 
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(1011)  Wliere  tlie  attorneys  desire  to  cor- 
rect a  transcript  of  the  record  or  case-miide, 
they  must  give  reasonable  notice  to  the  op- 
I»06ite  party,  not  oniy  of  the  motion  to  cor- 
rect the  record  made  in  this  court,  hut  nlso 
if  said  motion  is  granted  by  this  court,  they 
must  serve  apon  the  opposite  party  a  copy 
of  tlie  corrections  desired  to  be  made  before 
socta  corrections  are  submitted  to  the  trial 
judge,  and  give  sQch  opposite  party  an  op- 
portunity to  be  heard  by  the  trial  judge  be- 
fore such  corrections  are  approved  and  certi- 
fied toy  such  judge. 

Farmer  v.  State,  5  Okla.  Cr.  131.  114 
Pac.  763. 

(1911)  Where  a  transcript  of  the  record 
or  case-made  has  been  filed  in  Criminal  Court 
of  Appeals  in  due  time,  and  by  proijer  mo- 
tion it  is  made  to  appear  that  any  matter 
Is  of  record  in  the  court  from  which  the  aii- 
peal  Is  taken  touching  the  cause  ap))ealed, 
or  any  evidence  heard  on  tlie  trial  of  the 
muse,  or  that  any  statement,  or  certificate,  or 
motion,  or  other  matter  is  omitted  from 
such  record  or  case-made,  or  are  lusufll- 
ciently  stated  therein,  the  Criminal  Court  of 
Appeals  will  allow  the  appellant  a  renson- 
nttle  time  within  which  to  prepare  sucb  omit- 
ted parts  of  the  transcript  of  the  record  or 
case-made  under  the  direction  of  the  trial 
judge,  and  file  snch  corrections  in  the  ap- 
IJellate  court;  and  when  so  filed  such  correc- 
tions or  added  parts  will  have  the  same  force 
and  effect  as  though  they  liad  been  original- 
ly Incorporated  In  the  record  or  case-made 
when  filed  in  the  appellate  court. 

Jordan  v.  State,  6  Okla.  Cr.  3ft4,  118  Pac. 
813. 

(1913)  Where  there  is  a  variance  between 
the  verdict  of  the  Jory  and  the  sentence  of 
tbe  court,  or  whenever  the  Judgment  is  in- 
complete, which  can  be  corrected  without  de- 
priving the  appellant  of  a  substantial  right, 
it  is  the  duty  of  the  Attorney-General  to 
file  a  motion  to  remand  the  cause,  with  di- 
rections to  the  trial  court  to  correct  its 
Judgment  and  make  it  conform  to  tbe  ver- 
dict and  the  law. 

CaudiU  V.  State,  9  Okla.  Cr.  OB,  130 
Pac.  812. 

(1913)  A  jurlsdicttonal  defect  consisting 
of  want  of  a  proper  notice  of  appeal,  can  not 
be  cured  by  affidavit  or  by  stipulations  agreed 
to  and  signed  by  the  county  attorney ;  and 
an  order  extending  the  time  for  perfecting 
tbe  appeal,  which  does  not  appear  of  record, 
by  preparing  an  entry  of  nunc  pro  tunc  and 
baving  the  same  certified  to  tbe  Supreme 
Court. 

Simeraon  v.  State,  9  Okla.  Cr.  119,  130 
Pac,  1112. 

(1913)  If  any  statraient  contained  in  a 
case-made  or  a  transcript  of  the  record  is 
questioned  In  the  Criminal  Court  of  Appeals, 
the  statements  contained  in  snch  case-made 
or  transcript  of  the  record  will  not  be  sc- 
ented as  conclusive;  but  the  court  may  or- 
^  an  InTestlgatlon  in  such  manner  aa  it  | 


sees  lit,  and  correct  tJie  case-made  or  tran- 
script of  the  record  so  as  to  make  it  speak 
the  truth. 

Philips  v.  State,  10  Okla.  Cr.  asxi,  13(1 
Pac.  77(i. 

(1914)  When  a  motion  to  dismiss  an  ap- 
peal is  flled  by  ^e  Attorney-General  on  the 
ground  that  notices  of  appeal  were  not 
served  as  provided  by  law,  it  is  the  duty  of 
counsel,  instca<l  of  filing  their  statement  to 
the  effect  that  the  same  were  served,  to  take 
Immediate  j-teps  to  correct  the  case-made, 
in  the  manner  provided  by  law,  to  show  that 
such  notices  were  properly  served  and  to 
present  tbe  matter  to  the  Criminal  Court  of 
Appeals  in  i>er8on  and  secure  an  order  pro- 
tecting tbe  rights  of  their  clients. 

Fenton  v.  State,  10  Okla.  Cr.  679,  139 
Pac.  1155. 

(IDIO)  In  considering  an  appeal,  the 
Criminal  Court  confines  its  review  to  the 
record  Hied,  and  If  the  same  is  not  full 
and  complete,  It  Is  the  duty  of  the  counsel 
for  jrlalntlir  In  error  to  surest  a  diminution 
thereof,  and  have  the  same  corrected  before 
the  cause  Is  submitted.  The  Criminal  Court 
of  Appeals  has  been  very  liberal  in  permit- 
ting i-ecoHls  to  be  withdrawn  and  corrections 
to  be  made  where  any  matters  hare  been  by 
inadvertence  or  mistake  omitted  therefrom. 
Any  assignment  of  error  not  supported  by 
tbe  record  will  not  be  considered. 

Hodges  V.  State,  16  Okla.  Cr.  188,  182 
Pac.  260. 

§  666.    Conclusiveness  and  effect. 

(VJOi)  Where  the  date  following  an  or- 
der relative  to  the  selection  of  the  grand 
Jury  is  different  from  tbe  date  in  the  cap- 
tion of  the  onler.  the  former,  being  a  part 
of  the  record,  would  control  the  latter,  which 
was  a  mere  statement  of  tbe  clerk,  and  not 
a  part  of  the  order. 

Gardner  v.  TTnited  States,  6  Ind.  Ter. 
150,  82  S.  W.  704. 

(1909)  Where  it  Is  claimed  that  counsel 
went  out  of  the  record,  and  made  improper 
remarks,  calculated  to  prejudice  defendant, 
and  the  trial  judge  certifies  in  the  record  that 
such  remarks  wore  made  In  reply  to  remarks 
not  authorized  by  the  evidence  made  by  coun- 
sel for  the  defense,  such  certificate  is  per- 
missible; and,  in  the  absence  of  any  showing 
in  the  record  to  the  contrary,  the  appellate 
court  is  bound  by  such  certificate. 

Buck  V.  Territory,  1  Okla.  Cr.  517,  98 
Pac.  1017. 

The  trial  Judges  certificate  to  the  case- 
made  attests  the  truthfulness  and  correct- 
ness of  everything  recited  therein  as  hav- 
ing lu  fact  taken  place;  but  it  does  not 
attest  the  truthfulness  of  affidavits  filed  in 
support  of  or  in  opposition  of  matters  al- 
leged in  the  motion  for  a  new  trial. 

(1910)  Saunder  v.  State,  4  Okla.  Cr.  264. 

ill  Pac.  965;  (1911)  Nowlln  v.  State. 

8  Okla.  Cr.  27.  115  Pac.  62S. 
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(1914)  The  Criminal  Court  of  Appeals 
will  not  undertake  Co  discuss  or  determine 
nilsunderstundlngB  between  counsel  and  the 
court,  when  the  record  shows,  by  recitals 
of  the  trial  court  one  state  of  fiicts  and  the 
contention  of  counsel  nnotber,  since  ngree- 
ments  for  continuance,  postponements,  and 
other  matters  aflfecting  the  rights  of  accused 
should  always  be  entered  on  the  record,  as 
they  then  Mpenlt  for  themselves,  in  the  ab- 
Ken<'e  of  a  reconl  showing  the  facta,  and 
the  nilinKK  of  the  trial  court  In  such  mat- 
ters will  ordiniirily  be  sustained. 

Cross  V.  Slate.  11  Okln.  Cr.  117,  143 
Pac.  202. 

(1917)  Where  the  argument  of  the  county 
attorney  Is  not  taken  down  in  shorthand 
and  embodied  in  the  record  in  full  and  a  dis- 
I>ute  arises  as  to  what  was  said  In  ai^u- 
ment,  this  court  Is  hound  by  the  flndlne  of 
the  trial  court  recited  in  the  record  as  to 
what  occurred. 

Moody  V.  State,  13  Okla.  Cr.  327.  104 
Pac.  076. 

iinis)  Objei'tiiin^  to  the  validity  of  n 
Judgment,  on  the  ground  that  the  trial  court 
left  the  (rourtnxtni  during  the  course  of  the 
trial  without  susiunding  the  proceedings,  ciin 
not  avail  when  the  i-oconl  nfflrmatively  !*haws 
that  the  proceedings  were  susjiended. 

WUson  V.  State.  14  Okla.  Cr.  032.  175 
Pac.  57. 

5  667.   Impeaching  or  contradictions. 

(1915)  Affidavits  tiled  in  the  Criminal 
Court  of  Appciils  iittemiitlng  to  imiiench  the 
rei'ord  as  certiliei!  to  by  the  trial  Judge  will 
not  be  considered. 

Terrell  v.  State,  16  Okla.  Cr.  2»7.  177 
Pac.  125. 

(1919)  Error  in  iwrmlttlng  remark  of  the 
presiding  Judge  tn  be  Incorporated  into  the 
reconl  can  not  he  reviewed  where  there  Is 
no  showing  tbnt  any  remarks  of  the  Judge 
were  excludetl  from  the  record,  which  might 
have  been  made  by  affidavit  under  Rev.  I^ws 
inio.  §.524!).  If  the  trial  court  refused  to 
make  a  record  proper. 

Riley  V.  State.  Ifl  Okln.  Cr.  728, 185  Pac. 
829. 

§  668.  (^nestions  presented  for  review. 

S  669.   In  generaL 

See  §  005. 

Hodges  T.  State.  10  Okla.  Cr.  1S3.  1S2 
Pac.  200. 

(1910)  A  matter  asnigned  as  error  In  the 
motion  for  a  new  trial  itnd  in  the  petition 
in  ernir,  but  not  shown  by  tlio  case-made  to 
be  true,  can  not  be  considered  In  the  ajipcl- 
late  couri. 

Saunders  v.  State,  4  Okla.  Cr.  204.  Ill 
Pac.  965. 

(191^1)  Where,  because  of  some  defect 
or  omission,  a  purported  case-mnde  ean  not 
be  considered  as  such,  but  contains  a  tran- 
script of  the  record  proiwr,  and  Is  dnly  certi- 
fied as  a  transcript,  assignments  of  error 


predicated  up<ni  the  record  proper  may  be 
considered  by  the  api>ellate  court  upon  sacb 
transcript 

Cohn  T.  State.  4  Okla.  Cr.  492,  494.  408. 
US  Pflc.  216.  217.  219. 

(1911)  It  is  the  duty  of  the  court  of  last 
resort  to  see  to  It  that  a  person  convicted 
of  crime  was  accorded  a  fair  and  impartial 
trial,  and  the  enjoyment  of  every  legal  right : 
Init  In  order  to  secure  this  determination, 
the  appeal  muHt  be  taken  In  the  manner  pre- 
scribed by  law,  and  the  record  before  the 
appellate  court  must  be  sufficient  to  enable  It 
to  properly  pass  upon  the  enwrs  assigned  in 
the  {j^ltlon. 

Killough  v.  State.  0  Okln.  Cr.  311.  IIS 
Pac.  020. 

(1912)  Allegations  contained  In  a  mo- 
tion for  n  new  trial  as  to  f>ccuri%nceB  which 
took  place  In  open  court  of  which  the  trial 
Judge  had  personal  knowledge,  will  not  be 
considered  upon  appeal  unless  the  case-made 
<*ontain«  proiK'r  recitals  of  what  occurred, 
duly  oertifled  to  by  the  trial  Judge. 

Hndley  v.  State,  7  Okla.  Cr.  122.  122 
Pnc.  728. 

(1913)  Where  accused  desires  to  present 
fi  question  for  review  he  should  bring  up 
enough  of  the  proceedings  to  enable  the  re- 
viewing court  to  pass  intelligently  upon  the 
fpiestion  presented. 

Star  v.  State,  9  Okln  Cr.  210,  131  Pac. 
542. 

(1914)  On  aiipeal  by  transcriiit  only,  the 
Supreme  Court  will  nut  review  queatlonR 
not  determinable  without  the  testimony. 

Jenkins  v.  State,  11  Okla.  Cr.  108.  14R 

Pac.  50f». 

(1917)  Where  the  record  does  not  sui>- 
port  alleged  errors,  the  Crlmlnnl  Court  of 
.Vppeals  is  without  authority  to  decide  ques- 
tions of  law  Involved. 

Munson  v.  State.  13  Okla.  Cr.  509,  165 
Pac  U62. 

Alleged  errors  occurring  during  the  trial 
must  appear  from,  and  be  supported  by.  the 
record  as  certified  by  the  trial  Judge. 

(1017)  .Munson  v.  State.  13  Okla.  Cr.  569. 
105    Pac.    IKG;    (1918)  Keeter 
State.  15  Okhi.  Cr.  139,  175  Pac.  263. 

Assipimerrts  of  error  must  be  clearly  sup- 
IMjrtol  iiy  the  rw-ord.  otherwise  the  Criminal 
Court  of  .\p|>eals  may  not  consider  same. 
(1918)  Katn  \.  State.  14  Okla.  Cr.  556. 
174    Pac.    21f0:    (191S)    .Tohnson '  v. 
State.  15  Okla.  Cr.  297,  176  Pac.  256. 

(1919)  On  an  ap|>eal  taken  by  a  certified 
transcript  of  the  record,  the  Olmlnal  Court 
of  Apiwals  Is  at  liberty  to  consider  only 
such  alleged  errors  as  are  based  upon  a  con- 
sideration of  the  record  proper  as  defined  by 
Rev.  Laws  1910,  {  5900. 

Oill  V.  State,  15  Okln.  Cr.  596,  179  Pac. 
618. 
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(1019)  The  Criminal  Court  of  Appeals  Is 
governed  entirely  by  the  law  aa  applied  to 
the  record,  and  where  the  record  discloses  the 
fact  that  a  conviction  resulted  lu  a  trial 
which  was  conducted  in  the  lower  court  free 
from  error,  and  there  is  ample  proof  to  sup- 
port the  verdict  of  the  Jury  and  judgment 
uf  the  court,  which  imposed  the  minluinm 
punishment  provided  by  law,  the  mitigating 
drcuDistiinces,  if  any,  entitling  the  wrong- 
doer to  rdief  from  the  results  of  bis  crime 
must  be  aousht  through  executive  clemency 
January  v.  State,  16  Okla.  Cr.  166,  ISl 
Pac.  514. 

{  670.  Freliminary  proceedings. 

(1017)  Under  Procedure  Criminal,  §  5S78. 
Rev.  Laws  1010,  when  two  or  more  defend- 
ants are  jointly  prosecuted  for  a  mlsde 
meanor,  the  granting  or  refusal  of  a  sever- 
ance rests  In  the  discretion  of  the  court. 
The  exercise  of  such  discretion  is  re\  low- 
able;  hut  to  be  reviewed,  the  case-made  oi 
bill  of  exceptions  must  show  nn  a})pliciition 
fur  severance  setting  out  sufficient  grounds 
therefor,  and  supported  by  affidavits  or  oral 
testimony.  , 

Murphy  v.  State,  13  Okla.  Or.  407,  104 
Pac.  1000. 

S67L   Indictntnt  and  pleat. 

(1903)  Where  the  motion  to  quash  an  In- 
dictment and  the  evidence  to  supimrt  it  du 
not  appear  except  In  tbe  motion  for  a  new 
trial,  exceptions  to  ruliuga  thereon  can  not 
be  considered. 

Binyon  v.  Tnlted  States,  4  Ind.  Ter.  C42 
76  S.  W.  265. 

(1910)  An  assignment  of  error  to  the  ef- 
fect that  the  court  erred  In  not  causiiit:  a 
copy  of  the  information  to  be  served  on  the 
defendant  is  not  available  on  appeal,  where 
the  record  faUs  to  show  that  the  defendant 
did  not  have  a  copy  of  the  information  oi 
that  he  never  made  a  demand  therefor. 

Stack  V.  State,  4  Okla.  Cr.  1,  109  Pac. 
126. 

(1010)  An  assignment  of  error  based  on 
the  overruling  of  a  demurrer  to  an  informa- 
tion, where  tbe  record  docs  not  show  that  a 
demurrer  was  ever  filed  or  presented,  can 
not  be  considered. 

Schave  v.  Stote,  4  Okla.  Cr.  2S5,  111 
Pac.  062. 

(1014)  An  indictment  not  demurrable  on 
its  face  does  not  become  so  by  the  addition 
of  a  bin  of  particulars,  since  the  bill  of  par- 
ticolars  is  not  a  part  of  tbe  record. 

Coomer  v.  United  States,  213  B'ed.  1. 

1672.   Condact  of  trial  in  general. 

See  8  343. 
CVuzan  V.  State.  13  Okla.  Cr.  71,  161 
Pac.  U79. 

(1899)  Exception  because  the  court  in  a 
criminal  case  excused  jurors  on  Its  own  mo- 
tion can  not  be  considered  on  appeal,  where 
the  grounds  on  which  it  acted  are  not  in 

<  11— Okla.  2.) 


the  record,  the  presumption  being  that  the 
facts  before  the  court  justified  Its  action. 
Bias  v.  United  States,  3  Ind.  Ter.  27,  68 
S.  W.  471. 

(1903)  Wbere  the  .record  does  not  show 
the  court's  ruling  on  challenges  to  Jurors 
exc^it  in  tbe  motion  for  new  trial,  excep- 
fions  thereto  can  not  be  considered. 

Binyon  v.  United  States,  4  Ind.  Ter.  642. 
76  S.  W.  2«5. 

(1907)  An  assignment  of  error  thut  the 
Judge  was  absent  during  the  trial  will  not 
be  considered  where  the  fact  of  bis  absence 
is  only  shown  in  tbe  assignment,  and  not  by 
the  record. 

Kelley  v.  United  States,  7  Ind.  Ter.  241. 
104  S.  W.  604. 

(1910)  If  a  defendant  desires  to  present 
to  tbe  court  any  objections  which  were  made 
to  the  argument  of  counsel  for  tbe  state  In 
:he  lower  court,  and  any  exceptions  to  tbe 
ruling  of  the  lower  court  on  such  objec- 
tions, the  matters  relied  upon  must  be  in- 
jorporated  in  the  case-made  In  the  form  of 
t  recital,  stating  fully  what  actually  oc- 
curred at  the  time;  and  this  question  can 
not  be  raised  alone  upon  the  statements 
made  in  the  motion  for  a  new  trial. 

Smith  V.  State,  4  Okla.  Cr.  328.  114  Pac. 
350. 

(1913)  Exceptions  must  be  saved  to  al- 
leged improper  remarks  of  the  prosecuting 
attorney  in  bis  argument  to  the  jury,  and 
sncb  remarks  must  be  preserved  by  being 
incorporated  in  the  case-made,  or  by  bill  of 
exceptions,  duly  allowed,  to  render  them 
available  on  appeal;  and,  when  not  so  pre- 
served In  tbe  record,  such  remarks  can  not 
be  shown  by  affidavit  or  mere  recitals  In  a 
motion  for  new  trial. 

Tucker  v.  State,  9  OkUi.  Cr.  587,  132 
Pac.  825. 

(1013)  Objections  to  the  argument  of  the 
county  attorney  placed  In  the  case-made  by 
counsel  for  a  defendant  will  not  be  considered 
unless  they  are  included  in  tbe  recitals  made 
by  the  trial  Judge,  and  unless  they  also  set 
out  tbe  language  used  by  tbe  county  at- 
torney and  show  that  the  same  was  excepted 
to  at  tbe  time. 

Irvine  v.  State,  10  Okla.  Cr.  4,  133  Pac. 
259. 

(1921)  No  question  Is  raised  In  the  Crim- 
inal (?ourt  of  Appeals  on  the  ground  of  tbe 
improper  argument  of.  the  county  attorn^, 
unless  the  case-made  contains  proper  recitals 
that  certain  argument  was  made,  and  that 
tbe  same  was  objected  to  at  the  time,  and 
proper  exceptions  saved  to  the  ruling  of  the 
trial  court  In  permitting  tbe  same. 

Gaines  v.  State,  —  Okla.  Cr.  — ,  106 
Pac.  719. 

i  673.   Admissibility  of  evidence. 

(1899)  A  circuit  court  of  appeals  will 
not  consider  an  assignment  of  error  based 
upon  tbe  admission  of  evidence  or  tbe  re* 
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fnsal  of  Instructions,  unless  the  evidence 
objected  to  or  the  iustrurtion  refused  1%  »et 
out  as  required  by  rule  11  <90  Fed.  cxlvi). 
Jodsment  (1808)  1  Ind.  Ter.  447.  4R  S.  W. 
138.  afflrmed. 

Hnrless  r.  United  States.  92  Fed.  33.'!. 

(1906)  Where  an  objectiou  to  a  question 
Ib  sustained,  nnd  it  Is  decided  to  preserve 
the  matter  for  review  In  the  Court  of  Ap- 
tteals,  the  facts  expected  to  be  prnve<L  Iiy 
the  witness,  in  answer  to  the  question  usked, 
shonld  be  Incorporated  in  the  record,  so  that 
the  Court  of  Appeals  can  determine  as  to 
whether  material  and  lesal  evidence  has  been 
excluded. 

Price  T.  State,  I  Olila.  Cr.  3r>8.  ns  I'ac. 
447. 

(1910)  When  threats  are  adniiiisible  iu 
evld«ice,  the  fact  that  tliey  were  conuiuinl- 
cated  to  the  defendant  may  be  testified  to 
the  defendant  or  any  other  person  who 
heard  thnn  so  communicated,  and  it  is  not 
necessary  for  the  defendant  to  prove  that 
as  a  matter  of  fact  such  threats  were  actunl- 
ly  made. 

White  T.  State,  4  Olcla.  Cr,  UZ,  111  Tac. 
1010. 

(1910)  When  objections  to  .i  question  are 
sustained.  If  it  is  deslreil '  to  ree^crve  the 
queatlon  as  to  the  competency  of  the  lestl- 
mony  sought  to  be  introduced,  for  the  de- 
termination of  this  court,  the  record  must 
contain  some  showing  as  to  what  the  (estl- 
mony  of  the  witness  would  hare  l>een  bad 
he  been  permitted  to  answer  the  question, 
otherwise  thU  court  can  not  detenulne  as 
to  wliettaer  the  defendant  has  been  Injui-ed 
by  the  ruling  of  the  trial  court 

White  V.  State.  4  Okla.  Cr.  H3.  Ill  I'ac. 
1010. 

(1910)  When  counsel  desire  to  incorporate 
in  the  record  what  they  expected  to  prove 
by  a  witness,  if  he  bud  been  (>enuitted  tu 
answer  a  question  to  which  obje'-tion  had 
been  sustained,  it  is  Improi>pr  for  counsel 
to  make  an  oral  statement  in  the  Jury  as 
to  what  they  expect  the  testimony  to  l)e; 
they  should  reduce  the  statement  of  tt^ich 
testimony  to  writing  and  hand  It  to  tbe  trial 
Judge  and  If  be  Is  in  doubt  as^  tu  its  ad- 
missibility, the  jury  shonld  he  withdrawn 
and  the  court  should  hear  what  the  actual 
testimony  of  the  witness  would  l>e,  and  this 
should  ai^iear  in  the  record. 

White  T.  State,  4  Okla.  Cr.  143.  Ill  Pac. 
1010. 

(1010)  Threats  made  by  tbe  deceased 
against  a  defendant  are  mxt  admissible  In 
evidence  when  there  Is  no  testimony  jire- 
aentlng  tbe  issue  of  self-defense. 

White  V.  State,  4  Okla.  Cr.  143,  111  Pac. 
1010. 

(1911)  When  a  defendant  seeks  a  reversal 
in  the  Criminal  Court  of  Appeals  on  account 
of  an  allied  error  on  the  part  of  the  trial 
court  In  refusing  to  admit  evidence  offered, 


tbe  record  must  show  what  this  offered 
evidence  was,  so  that  the  Criminal  Court  of 
Appeals  can  determine  as  to  whetbo-  or 
not  it  was  material  and  proper  trnttmony. 
and  as  to  whether  or  not  the  def^dant  was 
injured  by  Its  exclusion. 

Warren  v.  State.  6  Okla.  Cr.  1.  115  Pac. 
812. 

(1011)  When  objections  to  a  question  are 
sustained,  if  It  Is  desired  to  reserve  the 
queHtion  as  to  the  competency  of  the  testi- 
mony sought  to  be  Introduced  for  tbe  deter- 
mination of  the  Criminal  Conrt  of  Appeals, 
tbe  record  must  contain  some  showing  as  to 
what  tbe  testimony  of  the  witness  would 
have  been  had  be  been  permitted  to  answer 
the  question,  otherwise  tbe  appellate  court 
can  not  determine  whether  accused  has  been 
injured  by  the  ruling  of  tbe  trial  court. 
Stouse  T.  State,  6  Okla.  Cr.  415,  119 
Pac.  271. 

(1013)  Where,  iu  a  prosecution  for  mur- 
der, the  defendants  were  convicted  of  man- 
slaughter in  the  first  degree.  It  was  tteld 
that  no  reversible  error  was  committed  upon 
the  trial. 

Xarcome  \.  Slate.  10  Okla.  Cr.  367.  136 

Pac.  783. 

• 

(1017)  Where  tbe  trial  court  refuses  to 
permit  a  question  to  be  answered,  the  record 
must  show  what  tbe  answer  would  have  been, 
so  that  the  appellate  conrt  can  determine 
whether  It  was  material  and  proper,  and 
whether  defendant  was  Injured  by  its  tx- 
elusion. 

Collingwood  T.  State,  13  Okla.  Cr.  443, 
104  Pac.  1154. 

(1918)  Where  It  Is  alleged  that  the  court 
refused  to  admit  certain  written  evldmce 
over  tbe  objection  and  exception  of  the  de- 
fendant, it  is  necessary  that  such  evidence 
be  hicorporated  in  the  record,  either  as  an 
exhibit,  or  that  au  offer  be  made  to  prove 
thereby  certain  facts  material  to  tbe  Issues; 
and  where  this  Is  not  done,  but  the  record 
Is  entirely  t^Ilent  as  to  tbe  contents  of  such 
writing,  tbe  Criminal  Court  of  Appeals  will 
not  disturb  a  Judgment  of  conviction  upon 
tbe  ground  that  such  written  evidence  was 
improperly  rejected. 

Fain  v.  State,  14  Okla.  Cr.  556,  174  Pac. 
296. 

(1020)  When  a  defendant  seeks  a  reversal 
on  account  of  an  alleged  error  of  the  trial 
court  in  refusing  to  admit  evidence  offered, 
the  record  must  show  what  this  offered  evi- 
dence would  have  been,  so  that  tbe  Oim- 
lual  Court  of  Apiwals  may  determine  whether 
or  not  It  was  material  and  proper  teati- 
moiiy,  and  as  to  whether  or  not  the  defoid- 
ant  was  injured  by  its  exclusion. 

Winfleld  V.  State,  —  Okla.  Cr.  — ,  191 
Pac.  600. 

(1820)  Error  can  not  be  predicated  npoD 
a  ruling  occluding  teatimony.  where  the  tM- 
tlmony  desired  ts  not  shown  In  the  record. 
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nor  any  statement  made  as  to  what  tbe  peo- 
posed  testimony  woiQd  be; 

Cbeeves  t.  States  —  Okla.  Cr.  — ,  106 
Pac.  726. 

1674.   Snfficieney  of  evidence. 

(1906)  Where  the  inatnictions  are  uot  in 
the  transcript,  and  there  is  evidence  Justi- 
tying  a  conviction,  it  will  not  be  reversed  as 
not  snpported  by  the  evidence. 

Hlnes  T.  United  States,  2  Okla.  Cr.  639, 
108  Pac  879. 

(1916)  Where  there  is  nothing  lu  tbe 
record  diowli^  when  a  reqaest  of  defendant 
for  a  directed  verdict  was  made,  an  assign- 
ment of  OTor  for  ovtf  ruling  such  request 
can  not  be  reviewed. 

OoUina  T.  United  States,  219  Fed.  670. 

S  tlS,   Inttraetions,  and  failure  or  refuMJ 

to  give  inttmctions. 
Where  a  motion  for  a  new  ti'iat  alleges 
error  in  the  conrt  in  overruling  a  motion 
for  a  new  trial,  based  upon  tlie  allef;e^ 
misconduct  of  the  jviry  in  separating  before 
the  Terdict  was  roidered  without  the  admoni- 
tions of  the  Judge,  as  provided  by  Stat.  1800. 
i  0860  (Wilson's  Bev.  &  Ann.  SUt.  1903, 
I  5613),  but  the  record  contains  no  evidence 
of  any  character  as  to  tbe  trothfutness  of 
the  allegations  of  said  motion,  the  assign- 
ment of  error  iwedlcated  npon  such  grounds 
will  not  be  considered  by  the  Supreme  Court 
on  appeal. 

(1894)  Redman  v.  Territory,  2  Obla.  360, 

87  Pac.  826;  (1895)  Brink  v.  Territory, 

3  Okla.  688.  41  Pac.  614. 

(1894)  This  court  will  not  review  the 
action  of  the  District  Court  In  giving  or  re- 
fusing to  give  Instructions  uixin  particular 
matters  in  evidence,  where  the  evidence  is 
not  made  a  pert  of  the  record  on  appeal. 
GaUiflT  V.  Territory,  2  Okla.  523.  37  Pac. 
809. 

(1867)  The  giving  or  refusing  of  instruc- 
tloiu  based  upon  testimony  will  not  be  re- 
viewed unless  tbe  evidence  is  contained  in 
the  record. 

Rhea  v.  United  States,  6  Obla.  249,  50 
Pac.  992. 

(1896)  Where  tbe  evidence  Is  not  brought 
liUo  the  record,  a  judgment  will  not  be  re- 
Tffised  on  acconnt  of  instructions  given  by 
tbe  trial  court,  if  on  any  supposahle  state 
of  facts  relevant  to  the  issue  the  instruc- 
thnis  might  have  been  correct 

Lee  V.  United  States.  7  Okla.  558,  M 
Pac.  792. 

(1906)  In  a  prosei-ution  for  tbe  sale  of 
intoxicating  liquor,  the  failure  of  tbe  court 
to  allow  the  Jury  to  fix  the  punishment  is 
not  ground  for  reversal  where  tbe  Instruc- 
tions are  not  contained  in  the  record,  and 
the  record  shows  no  uiception  to  the  failure 
vt  tbe  court  to  Instruct  the  Jury  on  that 
queitlon. 

Farmenter  v.  United  States,  6  Ind.  Ter. 
880.  96  S.  W.  340. 


(1911)  Where  the  record  shows  no  ob- 
jection or  exception  to  the  Instructions  of 
the  trial  court;  such  Instructions  will  not 
be  examined  by  this  court  for  the  purpose 
of  discovering  other  than  fundamental  errors 
on  atHieal. 

Ford  r.  States  5  Okla.  Cr.  240,  114  Pac. 
278. 

<1»11)  In  the  iibueuc-e  from  the  record  of 
all  the  evidence  taken  upon  the  trial,  a  gen- 
eral exception  to  nil  the  instructions  of  the 
court,  specifying  no  particular  error  or  er- 
rors, will  not  be  considered  on  appeal  unless 
fundamental  error  Is  ai]9arent 

Klllongh  V.  State,  6  Okla.  Cr.  311.  118 
Pac.  620. 

(1914)    Accused  should  cause  enough  of 
the  evidence  to  be  incorporated  In  the  record 
to  show  that  be  was  Injured  by  Instructioua 
Ilnrris  v.  State,  10  Okla.  Cr.  417.  137 
Pac.  365. 

(1021)  It  is  well  established  that  error 
alone  Is  not  sufficient  to  authorize  the  re- 
verMil  uf  u  Judgment  of  conviction  in  a 
criminal  cause  under  tbe  statutory  provi- 
sions of  this  state,  but  error  plus  injury  is 
required,  and  the  burden  Is  upon  the  appel- 
lant to  affirmatively  establish  that  the  error, 
if  any,  was  iH*eJudlclal  to  his  substantial 
rights. 

Smlser  v.  State.  —  Okln.  Cr.  — .  198 

Pac.  110. 

(1021)  Where  the  alleged  errors  in  the 
giving  of  and  refusal  to  give  requested  in- 
structions involve  a  consideration  of  the  evl- 
ilencp,  »nd  the  evidence  Is  not  before  the 
court  in  tbe  appeal,  the  appellate  court  can 
not  detenulue  the  merits  of  the  trial  court's 
action  in  such  respects. 

Smiser  v.  State.  —  Okla.  Cr.  — ,  108 
Pac.  110. 

5  676.  - — -Verdict 

(1909)  Where  the  Instructions  are  not  in 
tbe  record,  and  the  evidence  shows  an  un- 
lawful homicide,  an  assignment  that  the  ver- 
dict is  contrary  to  law  will  not  be  consid- 
ered. 

Bennefleld  v.  United  States^  2  Okla.  Cr. 
44.  100  Pac.  34. 

1 677.   Grounds  for  new  trial 

(1910)  Where  facts  d^ors  the  proceed- 
ings In  the  trial  of  a  criminal  cause,  which 
may  affect  the  regularity  of  such  a  proceed- 
ing, are  alleged  In  the  motion  for  a  new 
trial,  the  personal  knowledge  of  the  trial 
judge  may  be  relied  upon  In  the  court  be- 
low, but  such  grounds  for  a  new  trial  must 
be  8up|X)rted  by  competent  evidence  showing 
the  facts,  and  such  evidence  must  be  incor- 
porated In  tbe  record,  otherwise  the  action 
and  ruling  of  the  trial  court  In  relation  there- 
to can  not  be  reviewed  on  appeal. 

Starr  v.  State,  4  Okla.  Cr.  123.  115  Pac. 
306. 

(1919)  In  the  absmice  of  duly  authoi- 
tlcated  transcript  of  testimony  taken  before 
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the  trial,  the  qnestlon  as  to  whether  the 
court  erred  in  orerrullnK  a  motion  for  a  new 
trial  OQ  the  sruund  of  newly  discovered  evi- 
dence is  not  before  the  Criminal  Court  of 
Appeals. 

Whatley  v.  State,  16  Oklo.  Or.  711,  183 
Pac.  925. 

S  678.  Matters  not  apparent  of  record. 

(1896)  The  Supreme  Court  will  not  re- 
view the  action  of  the  trial  court  in  over- 
rullnsr  a  motion  for  new  trial,  unlesa  the 
motion  for  new  trial  Is  made  part  of  the 
record  in  some  of  the  modes  preacrlhed  by 
statute.  Attaching  it  to  tlie  papers  filed  Id 
the  Supreme  Court  does  not  make  It  a  part 
of  the  record. 

Jones  T.  Territory,  4  Okia.  45,  43  Pac. 
1072. 

(1807)  Where  facts  dehors  the  proceed- 
infrs  in  the  trial  of  a  criminal  cause,  and 
which  may  affect  the  regularity  of  such  pro- 
ceedings, occur,  such  facts  must  be  pre 
sented  to  the  court  by  motion,  and  must  be 
supported  by  competent  evidence  and  the 
evidence  as  well  as  the  motiou  must  be  In- 
corporated In  the  record,  or  the  action  of 
the  trial  court  In  relation  thereto  can  not 
be  reviewed  on  appeal. 

Patswald  v.  United  States,  r»  Okla.  351, 
49  Pac.  &7. 

(1910)  A  journal  entry  showing  the  open- 
infc  of  the  court  on  a  day  subsequent  to  the 
first  day  of  the  term  as  fixed  by  law  is  alone 
not  suflident  to  show  that  tlio  court  did  not 
convene  on  the  dny  fixed  by  law;  and  the 
case-made  roust  affirmatively  show  the  ab- 
sence of  an  order  convoiintr  the  court  on  the 
proper  day. 

Wilson  T.  State.  3  Okla.  Cr.  714,  109 
Pac.  289. 

(1910)  When  any  objection  is  made  to 
the  ai^nmoit  of  the  county  attorney,  and 
no  exception  la  reserved  to  the  action  of  the 
court  In  orerruilng  said  objection,  improper 
remarks  uinde  by  the  county  attorney  In 
his  argument  wilt  not  be  ground  for  a  new 
trial  unless  they  were  of  such  a  character 
that  the  injurious  effect  caused  thereby  could 
not  be  withdrawn  from  the  minds  of  the 
jurors. 

Lamm  v.  State,  4  Okla.  Cr.  641,  111  Pac. 
1002. 

Improper  remarks  made  by  a  county  at- 
torney In  his  areument  to  the  jury  must 
be  Incorporated  in  the  caae-made  and  certi- 
fied to  the  trial  judge  before  they  can  be 
considered  upon  appeal.  Such  remarks  can 
not  be  presented  by  affidavits  unless  It  ap- 
pears from  the  record  that  counsel  for  the 
defendant  requested  the  trial  judge  to  have 
such  remarks  taken  down  by  the  stenog- 
rapher in  order  that  he  mizht  Incorporate 
such  remarks  and  his  objections  therto  in 
the  record ;  and  the  court  had  refused  to  have 
thlB  done.   In  that  event  only  can  aacb  re- 


marks be  presented  to  this  court  upon  ap- 
peal by  affidavit. 

(1910)  Lamm  v.  State,  4  Okla.  Cr.  611. 
Ill  Pac.  1002;  (1918)  Pope  v.  State, 
15  Okla.  Cr.  162,  175  Pac.  727. 

(1011)  Affidavits  in  support  of  a  motion 
for  u  new  trial  will  not  be  considered  on 
appeal,  unless  such  affidavits  are  properly 
Incoi*porated  In  the  record  and  duly  certi- 
fied to  by  the  trial  judge. 

Spencer  v.  State,  5  Okla.  Cr.  7,  113  Pac. 
224. 

(1911)    Jurors  will  not  be  permitted  to 

impeach  or  contradict  their  verdict  by  affi- 
davit or  otherwise  after  they  have  been  dis- 
charged from  the  Jury  and  uilngted  with  the 
public. 

Spencer  v.  State,  5  Okla.  Cr.  7.  113  Pac. 

m 

(1911)  Any  papers  attached  to  a  case- 
made  after  It  has  been  settled  and  signed  by 
the  judge  who  tried  the  cause,  and  which 
attinopt  to  state  any  matters  which  occurred 
subsequent  to  the  settling  and  signing  of  the 
case-made,  do  not  constitute  any  part  of 
the  case-made,  and  will  not  be  considered  by 
the  Apiiellate  Court  for  any  purpose  what- 
ever. 

Fortner  v.  State,  5  Okla.  Cr.  809,  U5 
Pac.  37& 

( 1913)  Improper  remarks  of  counsel  mnst 
ordhiarlly  be  presented  for  review  in  a  cer* 
tified  case-made,  and  can  not  be  presented 
by  nffldavit  or  otherwise,  unless  the  trial 
Judge  refused  to  have  the  remarks  taken 
down  ttiat  they  might  be  incorporated  in  the 
record. 

Miller  v.  State,  9  Okla.  Gr.  255,  131 
Pac.  717. 

(1915)  Where  there  is  a  controversy  as 
to  whether  trial  Judge  was  requested  by 
accused's  counsel  to  have  the  proceedings 
at  trial  taken  down  by  the  official  reporter, 
proof  may  be  made  by  affidavit  of  persons 
familiar  with  the  facts. 

Corliss  V.  State.  12  Okla.  Cr.  626,  150 
Pac.  1015. 

(E)  ASSIGNMENT  OF  ERRORS  AND 
BRIEFS. 

S  679.   Assignments  of  error. 

See  I  607. 

Rhoades  v.  State,  16  Okla.  Cr.  446.  1S4 
Pac.  918. 

See  S  609. 
Skuy  v.  United  States,  261  Fed.  316. 

See  §  612. 
Sims  v.  United  States,  268  Fed.  234. 

See  9  620. 
Wells  v.  State,  16  Okla.  Cr.  461.  1S4  Pac. 
465. 

See  1  620. 
May  v,  Stote,  12  Okla.  Cr.  108,  152  Pac. 
38& 
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(1899)  The  court  will  not  consider  Itself 
leqnlred.  even  in  a  criminal  case,  to  notice 
asslgnmaits  of  error,  where  there  has  been 
no  apparent  effort  to  comply  with  Its  rea- 
sonable rules  for  the  presentation  of  cases 
for  review,  which  have  been  In  force  since 
the  court  was  organized.  Jmlgment  (1898) 
1  Ind,  Ter.  447,  45  S.  W.  133,  affirmed. 
Harless  v.  United  States,  02  Fed.  863. 

(ld(@)  A  speciflcflUon  of  error  complain- 
ing of  rullurs  on  question  asked  accused  hy 
the  prosecution,  as  shown  by  the  record,  is 
too  gKieral  for  consideration. 

Blnyon  t.  United  States,  4  Ind.  Ter.  642, 
76  S.  W.  285. 

(1006)  An  assignment  that  the  court  erred 
in  not  reversinK  a  conviction  on  acconnt  of 
misconduct  of  the  presiding  Jndpe  In  mak- 
ing prejudicial  remarks,  insinuations,  etc., 
with  reference  to  accnf<ed.  his  counsel,  etc., 
as  appeared  from  the  record  of  the  proceed- 
tnfcs  in  the  district  court,  was  fatally  defec- 
tive for  failure  to  point  out  la  the  record 
the  alleeed  prejudicial  remarks,  rulings,  etc. 
Judsrment  (1005)  15  Okla.  422,  85  Fac.  239, 
reversed. 

Killer  v.  Territory  of  Oklahoma,  149 

Fed.  330. 

(1908)    Counsel  for  accused  In  alleging 
error  In  the  refusal  of  Instructions  should 
point  out  the  specific  errors  complained  of 
Johnson  v.  State,  1  Okla.  Cr.  321,  97 
Pac.  1069. 

(1908)  Where  accused  alleges  error  In 
the  admission  of  evldoice,  his  counsel  on  a 
writ  of  error  should  point  oat  the  evidence 
objected  to,  the  names  of  witnesses,  and  the 
grounds  of  objection. 

Johnson  v.  Stat^  1  Okla.  Cr.  321,  97 
Pac.  1050. 

(1909)  Fundamental  errors  are  those 
which  go  to  the  fonndatJon  of  the  case,  or 
which  take  from  the  defendant  a  right  which 
was  essential  to  his  defense. 

Sea  V.  State,  3  Okla.  Cr.  281,  105  Pac. 
386. 

(1010)  A  specification  of  error  in  the  fol- 
lowing languaee:  "The  court  erred  In  mat- 
ters of  law  during  the  trial  of  this  case, 
which  ruling  of  the  court  was  excepted  to 
by  the  defendant  and  exception  allowed"  Is 
too  general;  and  when  the  counsel  for  the 
,  defendant  does  not  point  out  the  errors  com- 
piflined  of,  such  assignment  will  not  be  con- 
sidered by  this  court. 

Hopkins  V.  S'.ate,  4  Okln.  Cr.  194,  108 
Pac  420. 

(1910)  An  assignment  of  error  in  sub- 
stance that  the  court  erred  In  overrullnr 
a  motion  for  a  new  trial  states  a  conclusion 
which  could  result  only  from  error  committed 
prior  to  the  presentation  of  the  motion,  and 
the  assignment  of  itself  presents  no  ques- 
tion for  review  in  the  appellate  court 

Fooshee  v.  State,  8  Okla.  Cr.  666,  108 
Pac.  554. 


(1910)  A  speciOcation  of  eiror  In  a  pe- 
tition in  error  as  follows :  "For  errora  of  law 
occurring  at  the  time  and  excepted  to  by 
plaintiff  in  error' — Is  too  general  and  In- 
definite to  raise  any  quesUon  for  review  in 
the  appellate  court 

Moore  v.  State.  4  Okla.  Cr.  212,  111  Pac. 
822. 

(1911)  Where  an  appeal  is  taken  to  the 
Criminal  Court  of  Appeals  from  any  criminal 
action  determined  In  any  trial  court  of  rec- 
ord in  the  state,  the  transcript  or  case-made 
must  be  accompanied  by  a  petition  upon 
which  the  an>ellant  relies  for  a  reversal  of 
Judgment 

Clonmons  v.  State,  —  Okla.  C!r.  — ,  115 
Pac.  610. 

(1911)  Where,  in  a  criminal  case,  assign- 
m^s  of  error  as  to  admission  of  testimony 
wbiob  ref^  to  the  pages  of  the  record  wbere 
the  evidence  comidatned  of  may  be  found, 
but  such  evidence  is  not  found  there,  and 
reference  is  made  to  two  or  more  pages 
where  the  evidence  may  be  found,  the  asi^- 
ments  can  not  be  reviewed. 

Hodge  T.  United  States,  191  Fed.  165. 

(1912)  Where  no  exception  Is  taken  to 
the  action  of  a  trial  court  In  overruling  a 
motion  for  continuance,  and  no  assignment 
of  error  is  predicated  thereon  in  the  retl- 
tlon  in  error,  the  Criminal  Court  of  Appeals 
will  not  consider  the  same,  unless  an  arbi- 
trary abuse  of  discretion  appears,  which  de- 
prived the  accused  of  a  substantial  right. 

Shaw  T.  State,  7  Okla.  Cr.  390,  123  Pac. 
1116. 

(1915)  An  asdgnment  of  error  that  "a 
court  erred  In  entering  Judgment  herein 
ngainst  the  defendant  and  in  ftivor  of  the 
United  States  of  America,"  was  held  too 
general  to  present  a  question  for  review. 
Collins  V.  United  States,  219  Fed.  670. 

(1917)  An  assignment  of  error  based  upon 
the  action  of  the  court  in  overruling  the 
challenge  for  cause  to  any  Juror  can  not 
avail  on  appeal  unless  the  record  affirma- 
tively shows  that  the  defendant  had  exhaust- 
ed his  peremptory  challenges,  and  that  by 
reason  of  the  action  of  the  court  his  rights 
were  prejudiced. 

Tudor  V.  State,  14  Okla.  Cr.  67,  167  Pac. 
841. 

(1917)    Assignments  of  error  will  not  be 
considered  when  drawn  without  regard  to 
the  rales  of  the  circuit  court  of  nppeals. 
Bondy  T.  United  States,  245  Fed.  9a 

(1S17)  Where  the  admission  of  evidence 
is  Assigned  as  error,  the  assignment  can  not 
be  considered  where  the  evidence  is  not  set 
forth. 

Bondy  v.  United  States,  245  Fed.  98. 

(1017)  An  assignmoit  of  error  In  the  elv- 
Ing  of  Instructions  can  not  be  reviewed  where 
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the  Inatrnctioiis  couiplalned  of  are  not  set 
forth. 

Bond7  V.  United  States,  245  Fed.  91L 

(1917)  In  a  case  Involving  personnl  lib- 
er^, an  exception  to  Instructions  may  be 
considered  alttaonxh  not  properly  aenlgned  as 
error. 

Bondy  v.  United  States,  245  Fed.  98. 

(1919)  Wlieu  tbc  entire  instructions 
given  by  the  court  to  the  Jury  are  compiainetl 
of,  such  instructions  will  not  be  reviewed  by 
the  Criminal  Court  of  Appeals,  unless  the 
alleged  errors  in  said  Instructions  are  spe- 
ciflcally  pointed  out. 

SIbenaler  t.  State,  16  Okla.  Cr.  576,  1S5 
Pac.  44S. 

(1919)  While  an  assignment  of  error  may 
not  teclmlcally  comply  with  rule  11  (188 
Fed.  Ix),  it  will  not  be  dlareffurded  If  it 
clearly  designates  the  prejudlcitil  evidence 
and  the  ground  of  objection. 

Paris  V.  United  fitates,  260  Fed.  529. 

1  680.  BrisTs. 
See  S  661. 

Bose  T.  State.  8  Okla.  Or.  294,  127  Pac. 
873. 

(1894)  An  appeal  will  be  dismissed  on  ap- 
pellant's failure  to  file  a  brief  and  a  print- 
ed abstract  of  the  record,  setting  forth  the 
points  relied  on  for  reversal,  In  which  the 
pages  are  numbered,  as  required  by  Supreme 
Court  rules  21.  25. 

WeUinan  v.  Territory,  2  Okln.  152,  37 
Pac.  1066. 

(1896)  Where,  in  a  criminal  case,  an  ap- 
peal iB  filed  to  reverse  a  Judgment  for  con- 
viction, and  the  appellant  fails  to  file  a  brief, 
the  Judgment  of  the  court  below  will  not 
be  reversed,  where  no  prejudicial  error  ap- 
pears upon  the  face  of  the  record. 

Stell  T.  Territory,  4  Okla.  497,  46  Pac. 
1117. 

(1896)  The  parties  can  not  dispense  with 
the  rule  of  court  requiring  ten  printed  briefs 
to  be  filed. 

Territory  v.  Brady,  4  Okla.  514,  46  Pac. 
»73. 

(1900)  Where  a  criminnl  nppenl  Involves 
only  the  retaxing  of  costs,  it  will  be  dis- 
mlMed  on  the  failure  of  the  plaintiff  in 
error  to  prepare  and  serve  briefs  on  the 
coimty  attorney  or  the  attorney  general  and 
file  proof  of  service  In  the  appellate  court 
under  rules  6  and  7  of  Supreme  Court  prac- 
tice (43  Pac.  Till)  providing  that  the  Su- 
preme Court  may  continue,  dismiss,  or  af- 
firm the  cause  on  appeal  where  briefs  have 
not  been  prepared  and  served  on  the  county 
attorney  or  attorney  general  and  proof  of 
services  filed  with  the  clerk  of  the  court. 
Fonst  V.  Territory,  10  Okla.  214,  81  Pac. 
928. 

(1900)  Under  the  provisions  of  rule  6  (71 
Pac;  X),  of  the  Supreme  Court,  on  a  failure 


of  either  party  to  furnish  a  copy  of  briefs, 
as  provided  In  said  rule,  It  is  within  the  dis- 
cretion of  the  Supreme  Court  whether  said 
cause  be  continued,  dismissed,  or  the  Judg- 
ment reversed  or  affirmed. 

Foust  V.  Territory,  10  Okla.  214,  61  Pac. 
923. 

(1901)  In  a  criniiual  cause,  where  the 
prisoner  appeals  from  a  Judgment  of  con- 
viction, and  no  briefs  are  filed  or  argum^it 
prewnted,  the  Supreme  Court  will  make  an 
examination  of  the  Indictment,  instmctluns 
exc(?pted  to,  and  Judgment,  and.  if  no  error 
is  apparent,  will  affirm  the  case. 

White  V.  Territory,  11  Okla.  172,  06  Pac. 
835. 

{ 1904)  On  appeal  from  a  conviction 
where  no  brief  Is  filed,  the  court  will  not 
diligently  search  the  record,  but  will  look 
to  the  Jurisdiction  of  the  court,  the  suffi- 
ciency of  the  indictment,  and  the  regularity 
of  the  Judgment. 

HIatt  v.  Territory.  14  Okla.  363.  78  Pac. 
81. 

(1904)  On  appeal  In  n  criminal  case  ap- 
|)ellnnt  must  direct  the  attention  of  the  court 
to  the  particular  errors  complained  of. 

Manning  v.  United  States,  14  Okla.  604. 

78  Pac.  92. 

(1905)  Where  an  appeal  is  taken  in  a 
criminal  case,  and  no  briefs  are  filed,  the 
court  will  examine  the  indictment,  the  in- 
Btnictlons  and  exceptions,  and  the  judgment 
and  sentence,  and,  if  no  prejudicial  error 
appears,  will  affirm  the  Judgment 

Pickleslmer  v.  Territory,  15  Okla.  193. 

79  Pac  777. 

(1905)  Where  appellant,  In  a  criminal 
cHee,  fails  to  file  his  brief  within  the  time 
allowed  by  rule  10  of  the  Court  of  Appeals 
(64  S.  W.  vi).  and,  on  being  given  addi- 
tional time  within  which  to  file  his  brief, 
still  fails  to  file  the  same  within  such  addi- 
tional time,  his  npi)efil  will  be  dimnissed. 
Poe  T.  United  States,  6  Ind.  Ter.  142.  80 
S.  W.  1020. 

(1909)    When  counsel  fall  In  their  briefs 
to  show  how  an  instruction  prejudiced  de- 
fendant, the  court  on  ap|ienl  will  not  con- 
sider an  assignment  of  error  based  thereon. 
Douglas  V.  Territory,  1  Okla.  Cr.  583.  9S 
Pac.  1023. 

(1909)  Where  no  briefs  are  filed  in  bdialf 
of  appellant,  the  Criminal  Court  of  Appeals 
will  confine  Its  Investigation  to  the  informa- 
tion or  Indictment,  the  evidence.  Instructlonit. 
and  the  Judgment,  nnd  If  It  appears  that  the 
evidence  is  sufficient  to  sustain  the  verdict, 
and  that  the  Information  or  indictment  Is 
r^ular.  and  thnt  no  material  error  was  com- 
mitted in  the  instructions  and  that  the  Judg- 
ment is  in  proper  form,  the  conviction  will 
be  affirmed. 

Glerlck  v.  State.  2  Okla.  Cr.  701,  103 
Pac.  1038. 
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(1909)  Wbere  no  brief  Is  filed  by  accused, 
tlie  conviction  will  be  affirmed  If  no  preju- 
dicial error  appears  upon  tbe  face  of  the 
record. 

Hance  v.  State,  2  Okla.  Cr.  124, 100  Pac. 

2eo. 

(1909)  Where  no  brief  Is  filed  by  accused, 
the  Criminal  Court  of  Appeals  will  examine 
the  information,  the  instructions,  and  excep- 
tions thereto,  and  the  Judgment  and  sentence, 
and  If  error  is  not  apparent  the  judgment 
wlU  be  affirmed. 

Hanee  v.  State,  2  Okla.  Cr.  124,  100  Pnc. 
260. 

(1909)  Couuset  ior  defendant  in  tlielr 
briefs  must  clearly  present  the  grounds  on 
which  they  rely  for  reversal. 

Price  V.  United  States,  2  Okla.  Cr.  449. 
101  Pac.  10S6. 

(1900)  Upon  appeal  the  brief  must  state 
the  precise  error  complained  of,  and  enough 
of  tbe  record  to  enable  the  appellate  court 
to  understand  the  question  presented,  unci 
.nlso  state  the  page  of  the  record  upon  which 
matter  complained  of  will  I)e  found,  and 
must  also  clearly  state  tbe  argument,  and 
cite  the  authorities  relied  upon,  or  any  sup 
posed  errors  will  be  treated  as  walvetl,  unless 
th^  are  fundamental. 

Cox  V.  State.  S  Okla.  Cr.  12ft,  104  Pac 
1074. 

(1900)  In  H  criminal  cape,  where  defend- 
.int  appeals  from  a  judgment  of  convk-tion. 
and  no  briefs  are  filed  for  oral  argument 
made,  tbe  Criminal  Court  of  Appeals  will 
examine  tbe  pleadings,  the  instructions  of 
the  court,  and  exceptions  taken  thereto,  and 
the  Judgment  and  sentence.  an<l,  If  no  pre- 
Jndlclal  error  appears,  it  will  affirm  the  Judg- 
n>ent 

Pulllam  V.  State.  3  Okla.  Cr.  141.  104 
Pac.  910. 

(1909)  Where  no  briefs  are  filed,  the 
Criminal  Court  of  Appeals  will  only  examine 
the  record  for  fundamental  errors;  and.  If 
the  information  Is  correctly  drawn,  and  tbe 
evidence  suflicient,  and  the  InstructionH  are 
free  from  errors,  and  the  judgment  regular, 
It  wUl  be  affirmed. 

Belt  V.  State.  2  Okla.  Cr.  705.  103  I'ac. 
1009. 

(1909)  Wbere  no  brief  Is  filed  by  accused, 
the  Criminal  Court  of  Appeals  will  look  only 
to  the  Jurisdiction  of  tbe  court  the  suf- 
Ikrlency  of  the  Information,  and  tbe  regn- 
larlty  of  tbe  Judgment 

Hance  v.  State,  2  Okla.  Cr.  124.  100  I'ac. 
260. 

(1909)  Where  no  brief  is  filed  by  accused 
or  argument  presented,  it  Is  not  tbe  duty  of 
tbe  Criminal  Court  of  Appeals  to  determine 
wbetber  there  was  error  in  the  admission  or 
rejection  of  evidence  or  its  sufficiency. 

Hance  v.  State,  2  Okla.  Cr.  124, 100  Pac. 
260. 


(1910)  Where  the  plaintiff  in  error  was 
convicted  uiwn  a  trial  by  Jury,  of  a  violation 
of  tbe  prohibition  law,  and  appeals  from  tbe 
Judgment  of  conviction,  and  no  briefs  are 
filed  or  ancument  presented,  the  Court  of 
Criminal  Appeals  will  not  search  the  record 
to  discover  errors,  and  tbe  judgment  of  tbe 
trial  court  will  be  affirmed,  wbere  no  preju- 
dicial error  appears  upon  the  face  of  the 
record. 

Teels  V.  State.  3  Okla.  Cr.  646,  108  Pac 
416. 

(1910)  If  Instructions  excepted  to  are  not 
complained  of  and  copied  in  full  In  tbe  brief 
of  counsel  for  the  defense,  they  will  be 
treated  as  waived,  unless  they  relate  to  some 
fundamental  matter. 

Musgraves  v.  SUte,  3  Okla.  Cr.  421,  106 
Pac.  644. 

(1910)  Briefs  must  be  filed  within  the 
time  prescribed  by  the  rules,  or  an  extentfoa 
of  time  should  be  apidled  for;  otherwise, 
they  will  be  stricken  from  the  record. 

Presley  v.  state,  4  Okla.  Cr.  378,  111  Pac. 
1019. 

(1010)  Wbere  a  plalntiflf  in  error  appeals 
from  n  judgment  of  conviction,  and  no  briefa 
are  filed  or  oral  argument  miide,  this  court 
will  make  an  examination  of  tbe  indictment 
tbe  instructions  given,  and  the  Judgment  and 
.sentence,  and.  If  no  error  prejudicial  to  the 
substantial  rights  of  tbe  plaintiff  in  error 
'ippears,  the  judgment  will  be  affirmed. 

Bonner  v.  State,  4  Okla.  Cr.  639,  111  Pa& 
102D. 

( 1010)  When  no  brief  Is  filed  pointing  out 
tbe  si)eciflc  errors  relied  upon,  the  record 
will  only  be  examined  for  fundamental 
errors. 

Starr  v.  State,  4  Okla.  Cr.  128,  111  Fac. 
668. 

(1910)  Objections  to  testimony  made  In 
the  lower  court  will  only  be  constdpred  by 
this  court  wbwe  tbe  prechte  error  complained 
of  is  clearly  pointed  out  in  the  brief  of  coun- 
sel,  with  a  statement  of  the  testimony  ob- 
jected to.  so  as  to  enable  this  court  to  undw^ 
stand  tbe  questions  presented.  The  brlrf 
must  also  contain  a  statement  of  the  page 
of  the  record  on  which  the  matter  com- 
plained of  can  be  found,  and  It  must  also 
clearly  state  the  argument  of  counsel  and 
contain  tbe  .inthorities  relied  upon  to  sustain 
the  objections  made  in  the  lower  court 

Wood  T.  State.  4  Okla.  Cr.  436,  112  Pac. 
U. 

(1010)  Exceptions  reserved  to  tbe  in- 
structions of  the  trial  court  will  not  be  con- 
sidered by  this  court  unless  the  brief  cleai^ 
points  out  tbe  alleged  defect  in  said  Instntc* 
tlons,  or  onless  said  instructions  are  funda- 
mentally wrong. 

Wood  V.  State,  4  Okla.  Cr.  436,  112  Pac. 
11. 

Wbere  no  brief  is  filed  In  this  court,  we 
will  examine  the  information,  the  evidence, 
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the  iiutructions,  and  the  jadgment  of  the 
court,  and,  If  tfaey  are  free  from  foadauacn- 
tal  errors,  the  Judgment  of  the  lower  court 
will  be  affirmed. 

(1910)  Austin  V.  State.  4  Okla.  Cr.  xiii, 

OU  Pac.  1024;    (1912)    Schrlber  v. 

State,  8  Okla.  Cr.  69,  126  Pac.  582; 

(1918)  Smith  V.  State,  9  Obla.  Cr.  15, 

130  Pac.  517;   (1917)   Stevenson  v. 

State,  13  Okla.  Cr.  107, 162  Pac.  443. 

(1911)  Where  an  Bppml  to  taken  and  no 
hrlefa  are  filed  on  behalf  of  appellant,  point- 
ing out  the  specific  errors  relied  upon,  this 
court  will  not  do  more  in  a  misdemeanor 
case  than  examine  the  record  for  Jnrisdic- 
tional  errors,  and.  If  none  such  appear,  the 
Jndgment  will  be  affirmed. 

Price  V.  State,  5  Okla.  Cr.  147,  113  Pac. 
1061. 

(1911)  It  l8  the  dut.T  of  counsel  for  ap- 
pelant in  thetr  brlfifs  to  clearly  set  fortb 
the  ground  upon  which  they  rely  for  a  re- 
versal, and  to  give  the  reasons  for  and  the 
authorities  relied  upon  to  support  the  objec- 
tions which  they  make  to  any  matter  which 
occurred  In  the  trial  of  the  cause  In  the 
lower  court. 

Warren  v.  State.  6  Okla.  Cr.  1,  115  Pac. 
812. 

(1911)  When  an  appeal  is  perfected  in 
this  court,  and  no  counsel  appears  and  no 
briefs  are  filed  on  behalf  of  a  plaintiff  In 
error,  the  Criminal  Court  of  A^wals  will 
gamine  the  record  for  fundamental  errors 
only,  and  discovering  none,  the  Judgment  ap- 
pealed from  will  be  affirmed,  under  rule  4 
of  this  court  (101  Pac.  vll). 

Mingle  V.  State,  5  Okla.  Cr.  535, 115  Pac. 

ete. 

Where  an  appeal  is  taken  to  this  court, 
and  no  brief  Is  filed  and  no  appearances 
made  for  oral  argument,  such  appeal  will 
be  treated  as  abandoned,  and  no  motion  of 
the  attorney  general  will  be  affirmed. 

(1932)  Ford  V.  State.  6  Okla.  Cr.  519,  120 
Pac.  300;  (1918)  Little  v.  State,  15 
Okla.  Cr.  221,  175  Pac.  945;  (1918) 
Montgomery  v.  State,  14  Okla.  Cr.  298, 
170  Pac.  519;  (1920)  Julian  v.  State. 
16  Okla.  Cr.  726,  186  Pac.  244;  (1920) 
McGee  V.  State,  16  Okla.  Cr.  664,  186 
Pac.  244;  (1920)  Jeffries  v.  State,  16 
OkU.  Cr.  726.  186  Pac.  245;  (1!)20) 
Lewellen  v.  State.  16  Okla.  Cr.  725, 
186  Pac.  245;  (1921)  Fortune  v.  State, 
—  Okla.  Cr.  — ,  200  Pac.  265. 

(1912)  It  Is  essential  that  all  points  upon 
which  counsel  rely  for  the  reversal  of  a 
cause  be  presented  to  the  court  in  the  brief 
or  oral  argument,  and  when  not  so  pre- 
sented they  are  waived;  and  it  is  not  enough 
to  assert  in  general  terms  in  a  brief  or  oral 
ar^ment  that  a  raltng  of  the  trial  court  Is 
wrong,  but  a  fair  effort  must  be  made  to 
prove  that  it  is  wrong,  or  the  point  will  not 
be  considered  as  having  been  made. 

Morrison  v.  State.  7  Okla.  Cr.  242;  123 
PflC.  169. 


(1012)  Except  In  cases  of  the  gravest 
character,  the  Criminal  Court  of  Appeals 
will  not  examine  any  re<rord  of  errors  not 
presented  by  a  brief  or  oral  argument  other 
than  those  which  are  jurisdictionaL 

Morrison  v.  State,  7  Okla.  Cr.  242,  123 
Pac.  169. 

(1912)  On  BMieal,  where  no  brief  has 
been  filed,  or  oral  argument  made,  the  Crim- 
inal Court  of  Appeals  will  examine  the  rec- 
ord proper,  ami,  if  no  error  is  apiiarent,  will 
iiffirm  the  conviction. 

Nelson  V.  State,  8  Okla.  Cr.  421, 128  Pac. 
178. 

(1912)  It  is  the  duty  of  attorneys  wheu 
they  take  an  appeal  to  the  Criminal  Court 
of  Appeals  to  file  typewritten  or  printed 
briefs  setting  forth  fully  and  clearly  the 
grounds  upon  which  tfaey  rely  for  a  reversal, 
and  a  citation  of  authorities  in  support  of 
their  propositions. 

Hawkins  v.  State.  7  Okla.  Cr.  385,  123 
Pac.  1024. 

(1912)  It  ia  the  duty  of  counsel  for  the 
appellant,  upon  apiKul,  to  file  a  brief  in  the 
Criminal  Court  of  Apiieals,  stating  clearlj' 
the  grounds  ujion  which  they  rely  for  a  re- 
versal; aud  such  must  also  contain  an  aug- 
ment showing  wherein  the  proceedings  of  the 
lower  court  were  erroueous  and  how  appel- 
lant was  injured  thereby,  and  should  also 
contain  a  citation  of  the  authorities  upon 
which  counsel  rely. 

Anderson  v.  State.  8  Okla.  Cr.  90,  126 
Pac.  840, 

It  is  the  duty  of  counsel,  when  they  ap- 
peal a  case  to  the  Criminal  Court  of  Ap- 
peals, to  appear  aud,  either  by  brief  or  oral 
argumait,  present  the  questions  upon  whicb 
they  rely;  an^  U  filed,  and  no 

oral  argument  is  mad^  the  app^ate  court 
will  not  do  more  than  examine  the  record 
for  fundameptal  errors. 

*  (1912)  Choate  v.  State.  7  Okla.  Cr.  35, 
J21  Pac.  700;  (1912)  Murray  v.  State, 
7  Okhi.  Cr.  40,  121  Pac.  791. 

(1912)  Where  a  brief  is  not  filed  by  the 
appellant  as  required  by  the  rules  of  the 
court,  the  appeal  will  be  treated  as  aban- 
doned, and  the  Judgment  of  the  trial  court 
will  be  affirme<l. 

Tucker  v.  State,  8  Okla.  Cr.  3.'>2,  127 
Pac.  882. 

(1913)  In  preparing  a  brief,  it  is  the  duty 
of  counsel  for  an  appellant  to  cite  the  page 

of  the  transcript  of  the  record  which  they 
rely  upon  to  support  an  usslgnmont  of  error. 
Ellis  V.  State,  S  Okla.  Cr.  522,  128  Pac. 
1005. 

(1913)  In  their  briefs,  counsel  should  cite 
the  volume  and  page  of  the  Oklahoma  re- 
ports of  all  decisions  of  this  state  upon 
which  they  rely. 

Johns  V.  State.  8  Okla.  Cr.  RS5.  129  Pac 
451. 
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(1913)  When  typewritten  briefs  are  filed 
in  the  Criminal  Court  of  Appeals,  tbey 
flhould  be  so  prepared  tbat  tbey  may  be 
understood  by  the  court. 

Cllne  V.  State,  9  Okla.  Cr.  40,  130  Pac. 
510. 

(1913)  Where  lawyers  take  an  appeal  to 
the  Criminal  Court  of  Appeals,  it  is  their 
duty  to  flte  u  printed  ur  typewritten  briet  in 
which  they  must  clearly  point  owt  the  errors 
upon  which  they  rely  and  make  an  argument 
in  support  of  the  positions  which  th^  as- 
sume. 

Welch  V.  tJtnte,  9  Okln.  Cr.  38,  180  Pac. 
514. 

In  citine  the  deciBions  of  the  Supreme 
Court  of  Oklahoma  or  of  the  Criminal  Court 
of  Appeals  in  their  briefs,  attorneys  must 
give  the  page  and*  volume  of  the  state  re- 
ports on  which  the  cases  relied  upon  can  be 
found. 

(1!>13)  Wadsworth  v.  State,  9  Okla.  Cr. 
S4, 130  Pac.  808;  (1913)  Ryan  t.  State. 
S  Okla.  Cr.  623,  129  Pac.  fl85:  (1913) 
Tucker  v.  State,  9  Okla.  Cr.  555,  132 
Pac.  689. 

(1913)  Where  counsel  for  appellant  fail 
to  file  a  brief  polntluig  out  the  specific  errors 
npon  which  they  rely  and  also  fail  to  aiipear 
and  make  an  oral  ailment  when  the  case 
is  set  for  submission,  the  court  will  treat  the 
appeal  as  abandoned,  and  will  not  examine 
the  record,  except  for  Jurisdictional  errors. 
Williams  v.  State,  9  Okla.  Cr.  185,  130 
Pac.  1177. 

W^here  the  defendant  appeals  from  a  judg- 
ment of  conviction,  and  no  briefs  are  filed,  or 
arguments  presented,  the  Supreme  Court  will 
make  an  examination  of  the  record  proper, 
and.  If  no  fundamental  error  is  apparent,  it 
will  affirm  the  Judgment. 

(1913)  White  V.  State.  9  Okla.  Cr.  187, 
131  Pac.  189;  (1917)  Ward  t.  State. 
13  Okla.  Cr.  110. 162  Pac.  23a 

(1013)  Where  an  appeal  is  taken  to  the 
Criminal  Coprt  of  Appeals  by  a  person  con- 
•victed  of  Tiolntiiig  the  criminal  laws  of  this 
state,  and  no  brief  js  filed  on  his  behalf,  and 
no  appearance  .made  for  oral  argument,  the 
Crimhial  Court  of  Appeals  will  examine  the 
record  for  fundamentil  errors  only,  and,  if 
none  be  disclosed,  tbc  judgment  of  the  tiial 
court  will  be  utUrmed. 

Moore  T.  State,  8  Okla.  Cr.  406,  129  Pac. 
71. 

(1913)  Where  sn  appeal  is  taken  and  no 
briefs  are  filed  on  behalf  of  appellant  point- 
ing out  the  specific  errors  relleil  npon,  the 
Criminal  Court  of  Appeals  will  not  do  more 
than  read  the  evidence  to  see  if  it  supports 
the  verdict,  and  examine  the  record  for  Juris- 
dictional errors;  and,  if  none  such  appear, 
the  Judgment  will  be  nfflrmed. 

Hess  T.  State,  9  Okla.  Cr.  616,  132  Pac. 
006. 


(1913)  Where  no  brief  Is  filed,  and  there 
is.  no  error  apparent  on  the  face  of  the  rec- 
ord, a  Judgment  of  conviction  will  be  af- 
firmed. 

Scott  V.  state,  9  Okla.  Cr.  739,  132  Pac. 
1120. 

(1918)  When  an  appeal  is  taken  to  the 
Criminal  Court  of  Appeals  from  a  Judgment 
of  the  district  court,  it  is  the  duty  of  counsel 
to  attach  a  petition  in  error  to  the  case- 
made  and  file  briefs,  as  provided  by  law  and 
the  rule  of  this  court 

Roberta  v.  State,  10  Okla.  Cr.  312,  136 
Pac  201 

(1913)  Where  counsel  rely  upon  Okla- 
homa cases  in  support  of  their  propositions, 
they  must  in  their  briefs  cite  the  page  and 
volume  of  the  Oklahoma  reports  on  which 
such  cases  can  be  found. 

Henry  v.  State,  10  Okhi.  Cr.  369,  136 
Pac.  982. 

(1914)  It  is  an  abuse  of  the  privilege  of 
fillnfs  typewritten  briefs  for  counsel  to  use 
paper  which  Is  so  thin  that  writing  thereon 
can  only  he  read  with  difficulty,  since  type- 
written briefs  should  l>e  upon  paper  of  stand- 
ard weight,  and  the  work  should  be  so  exe- 
cuted as  to  be  leKihl& 

Price  V.  State,  10  Okla.  Cr.  427, 137  Pac. 
736. 

(1914)  Ckiunsel  should  brief  any  assign- 
ment of  error  relied  on. 

Ameahtnbbee  t.  State,  10  Okla.  Cr.  617. 
139  Pac.  627. 

(1914)  In  the  absence  of  briefs  or  oral 
argument,  the  transcript  will  be  examined 
only  to  determine  whether  accused  was  de- 
prived of  any  fundamental  right,  and,  If  not, 
the  Judgment  will  be  affirmed. 

Ameabtubbee  v.  State,  10  Okla.  Cr.  117, 
139  Pac.  527. 

(1914)  Where  an  appeal  is  taken  from 
the  judgment  of  a  trial  court  to  the  Criminal 
Court  of  Appeals,  it  is  the  duty  of  counsel 
to  brief  the  assignments  of  error  relied  npon 
for  reversal. 

Ixiche  r.  State,  10  Okla.  Cr.  596, 140  Pac. 
434. 

(1915)  Where  the  defendant  appeals  from 
a  Judgment  of  conviction,  and  no  briefs  are 
filed,  or  oral  ai^ument  made,  the  Criminal 
Court  of  Appeals  will  make  an  examination 
of  the  Information,  the  charge  of  the  court, 
and  the  judgment,  and.  If  no  error  is  appar- 
ent, will  affirm  the  Judgment. 

Hays  r.  State,  11  Okla.  Cr.  410,  146  Pae. 
10S6. 

(1916)  In  a  homicide  case,  where  the 
defendant  appeals  from  a  Judgment  of  con- 
viction, and  no  brief  Is  filed  or  oral  argu- 
meat  made,  the  Criminal  Court  of  Appeals 
will  gamine  the  record  and  the  evidence, 
and,  if  no  error  prejudicial  to  the  siihstantlal 


Digitized  by  Google 


1680 


CRIMINAL  LAW,  XV.  (E). 


[20kla.Dlg.]  330 


Tl^tB  of  the  defendant  is  appurent,  will  af- 
flnn  tbe  Judgment 

Lewis  T.  State,  12  Okla.  Cr.  357,  157 
Pac.  271. 

(1916)  Where  accused,  who  apjwaled 
from  a  convictioo  of  violating  the  prohibitory 
law,  filed  no  brief  and  made  no  appearance 
on  ai4]eal,  and  it  appeared  that  tbe  appeal 
was  abandoned,  it  will  be  dlamiased. 

Klndman  v.  state,  12  Okla.  Cr.  SZl,  159 
Pac.  M4. 

(1916)  Under  the  rules  of  the  court,  a 
brief  should  be  filed  In  support  of  the  con- 
tenUons  ai  the  plaintiff  in  error  wttbln  forty 
days  from  the  date  the  appeal  is  taken. 

Gist  V.  State,  13  Okla.  Or.  132,  162  Pac. 
451. 

(1918)  The  members  of  tiie  Criminal 
Court  of  Appeals  are  not  required  to  brief 
cases  and  search  the  record  dlligentiy  for 
defects  upon  which  to  bn«o  a  criticism  of  the 
Judgment  of  the  trial  court.  When  counsel 
fall  to  file  briefs  as  provided  by  the  rules  of 
the  court  and  also  fail  to  appear  for  oral 
argument  when  causes  are  assigned,  the 
Criminal  Court  of  Appeals  will  examine  the 
record  in  friony  cases  for  fundamental  error 
only. 

Cotou  T.  State,  12  Okla.  Cr.  538.  lfiO*P«c. 
26. 

(1916)  Where  an  apiie-tl  is  flie<l  in  the 
Criminal  Court  of  Appeals,  and  no  briefs  are 
filed  on  behalf  of  plaintiff  in  error,  and  no 
appearance  made  for  oral  argument,  a  mO' 
tion  interposed  by  the  attorney  general  in 
open  court  to  affirm  tbe  Judgment  of  the 
trial  court  on  the  ground  that  the  appeni  has 
not  been  prosecuted  as  provided  by  law  will 
be  sustained. 

Caton  V.  State.  12  Okla.  Cr.  538, 160  Pac. 
26. 

(1917)  Where  it  is  contendtHl  that  incom- 
petent evidence  has  been  admitted  over  the 
objection  and  exception  of  the  defendant,  the 
brief  must  not  only  contain  a  statement  of 
the  evidence  complained  of,  but  counsel  must 
also  supiwrt  their  assignment  of  error  with 
some  argument  and  authority  to  convince  the 
Criminal  Court  of  Appeals  that  the  defend- 
ant has  been  prejudiced  by  the  trial  court's 
mlingB. 

Hisaw  V.  State,  13  Okla.  Cr.  484,  105 
Pac.  636. 

(1917)  Where  a  criminal  matter  was 
pending  in  the  Criminal  Court  of  Appeals 
since  October  8,  1915,  and  plaintiff  in  error 
filed  no  brief,  the  appeal  will  be  deemed 
abandoned,  and  the  state's  motion  to  affirm 
for  failure  to  prosecute  would  be  Bustalned. 
Cannon  v.  State,  13  Okla.  Cr.  259,  163 
Pac.  1112. 

Where  an  appral  is  taken  to  the  Criminal 
Court  of  Appeals  from  a  Judgment  of  convic- 
tion in  a  trial  court,  counsel,  under  the  rules, 
are  required  to  brief  within  sixty  days ;  and 
If  no  brief  Is  filed,  permission  is  granted  to 


argue  the  asaigtuuents  of  error  orally  before 
the  Criminal  Court  of  Appeals;  and  In  the 
event  no  brief  ia  filed  and  no  oral  argument 
offered  when  the  cause  Is  assigned  for  that 
purpose,  the  record  will  be  examined  In  fd- 
ony  cases  for  fundamental  error,  and  if  none 
ai>pear8,  the  Judgment  will  be  affirmed. 

(1917)  Fllnobuni  v.  State,  14  Okla.  Cr. 
7.  166  Pac.  752;  (1918)  Meigs  v.  State, 
14  Okln.  Cr.  400.  172  Pac.  974. 

( 1917)  Where  defendant  appeals  from  a 
Judgment  of  conviction,  and  no  briefs  are 
flle<l  or  argument  presented,  the  Criminal 
Court  of  Appeals  will  make  an  examination 
of  the  record,  and.  If  no  fundamental  error 
apiiears,  the  Judgment  will  be  affirmed. 

Crosby  v.  State,  13  Okla.  Cr.  662,  166 
Pac.  445. 

(1917)  Where  an  apical  from  a  convic- 
tion was  taken  by  filing  a  petition  in  error 
with  case-made,  but  no  briefs  were  filed,  a 
motion  to  dismiss  the  case  for  failure  to 
pi-oaecute  the  appeal  will  be  granted. 

Cook  V.  State,  14  Okla.  Cr.  119,  168  Pac. 
246. 

(1917)  Where  no  appearance  Is  made  by 
counsel  representing  plaintiff  in  error,  and 
no  briefs  are  filed,  and  there  is  no  error 
apparent  on  the  face  of  the  record,  the  Judg- 
ment of  conviction  will  be  affirmed. 

Csbome  v.  State,  14  Okla.  Cr.  173.  160 
Pac.  270. 

(1917)  Only  such  alleged  errors  will  be 
H)n'iidered  by  the  Criminal  Court  of  Appeals 
which  are  supported  In  the  brief  of  counsel 
for  plaintiff  in  error  by  argument  and  the 
citation  of  authority.  It  Is  not  sufficimt  for 
counsel  merely  to  nmert  that  error  has  been 
committed.  The  crowded  condition  of  this 
docket  precludes  the  court  from  searching 
tile  record  for  error  or  the  books  for  anUiori- 
tles  In  support  thereof. 

Blanck  v.  State.  14  Okla.  Cr.  330.  16n 
Pac.  1130. 

(1P1S)  The  burden  is  upon  appellant  not 
only  to  assert  that  error  occurred  in  the 
trial,  but  to  support  such  assertions  by  both 
argument  and  authority. 

Klein  v.  State,  15  Okla.  Cr.  350. 178  Pac. 
414. 

(1918)  It  is  necessary  for  counsel  for 
plaintiffs  in  error,  not  only  to  assert  error, 
hut  to  support  their  contentions  by  both 
iirgiinient  nnd  the  citation  of  authorities. 
Wli'^rrt  this  Is  not  done,  and  it  Is  apparent 
that  the  defendant  has  been  deprived  of  nn 
fiimlamental  rights,  the  Criminal  Court  of 
.Xppeals  will  not  search  the  books  for  au- 
tliorltles  to  support  tbe  mere  assertion  that 
rlie  trial  court  has  erred. 

Cope  V.  State,  15  Okla.  Cr.  437.  177  Pac. 
920. 

(1910)  Where  a  defendant  complains  of 
the  erroneous  admission  or  rejection  of  evi- 
dence, he  must  specifically  pttnt  out  In  his 
brief  a  synopsis  of  the  evideac«  of  vhick  be 
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complains  as  Improperly  admitted  or  re- 
jected. 

Weems  r.  State,  16  Okla.  Cr.  198,  182 
Pac.  264. 

(1919 )  Where  ao  brief  taas  been  Qled  and 
no  appearance  made  for  i^lntiff  In  error 
wlien  the  case  is  called  for  submission,  it  Is 
tbe  duty  of  the  Criminal  Court  of  Appeals 
to  examine  evidence  objected  to,  to  detenolne 
error  in  Ita  admission  or  rejection. 

Ballard  v.  State,  16  Okla.  Cr.  263,  182 
Pnc.  524. 

(1919)  Where  the  brief  on  behalf  of  de- 
fendant fails  to  comply  with  rule  7  of  the 
Criminal  Court  of  Appeals  (165  Pac.  s),  by 
incorporating  therein  "tbe  full  subsrtaneo  of 
the  evidence  admitted  or  rejected,  stating 
specifically  the  objection  thereto,"  the  Crim- 
inal Court  of  Appeals  will  not  closely  scrutin- 
ize tbe  record  for  the  purpose  of  substaiitiat- 
ing  defendant's  claim,  when  the  alleged  error 
relates  solely  to  the  admission  or  rejection 
of  evideoce. 

Rhoades  r.  Stnte,  16  Okla.  Cr.  446,  184 
Pac.  913. 

(1919)  Where  couiwl  for  dcfeii  innt 
failed  to  comply  with  Criminal  Court  of  Ai>- 
peals.  rule  7  (165  Pac.  x).  by  Incorporating 
in  brief  the  substance  of  evidence  admitted 
or  excluded  with  the  specific  objection  tliore- 
to,  and  attorney  general's  brief  sets  forth 
facts  and  circumstances  detiiile<1  by  state's 
witnesses  going  to  show  that  evidence  <;<)m- 
plained  of  was  properly  Admitted,  the  Crim- 
inal Court  of  Appeals  will  not  closely  t>cru- 
tinlze  reconl  to  substantiate  defenditnt'H 
claim. 

Bradshaw  v.  State,  16  Okla.  Cr.  624.  t8r» 
Pac.  1102. 

(1920)  Conviction  will  be  affirmed  os 
failure  to  prosecute  where  no  brief  la  filed. 

Keeter  v.  Stnte,  —  Okla.  Cr.  — ,  ise  Pac. 
245. 

Where  an  appeal  was  perfected  by  filing  a 
petition  In  error  with  case-made,  but  no  brief 
was  filed,  the  motion  of  tbe  attorney  general 
to  affirm  the  Judgment  for  failure  to  pi-iioe- 
cute  the  appeal  will  be  sustained. 

(1920)  Ward  v.  State,  —  Olcla.  Cr.  — , 
186  Pac.  489;  (1920)  Hucks  v.  Stnte. 
Okla.  Cr.  — .  ISO  Pac.  4.S9. 

Api»eal  will  be  dismissed  for  failure  to  file 
brief  where  it  apr>etirs  that  the  case  is  desti- 
tute of  merit  and  had  apparently  been  aban- 
doned. 

(1920)  Dorser  v.  State,  —  Okla.  Cr.  — , 
186  Pac.  1098;  (1020)  Campbell  t. 
State,  —  Okla.  Cr.  ~,  186  Pac.  1099; 
(lOaO)  Lewellen  t.  State,  —  Okla.  Cr. 
— ,  186  Pac.  967;  (1920)  Ward  v. 
State.  —  Okla.  Cr.  — .  1S6  Pac.  967. 

(1920)  Where  time  has  been  allowed 
within  which  to  file  briefs  in  the  Supreme 
Court,  and  neither  party  to  tbe  appeal  files 
such  briefs  or  offers  any  e'^cnse  for  failure 
to  file  tbe  same,  it  will  be  presumed  that  the 


appeal  has  been  abandoned,  and  tbe  same 
will  be  dismissed. 

Johnson  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  263. 

(F)    DISMISSAL,    HEARINO,    AND  BE- 
HEARING. 

S681.  Disnuisal. 

(1890)  Where  defendant  was  discharged 
ta  Justice  court,  and  costs  were  taxed  against 
tbe  complaining  witness^  who  appealed  to  tbe 
district  court,  and  that  court  reversed  the 
Judgment  as  to  costs,  and  taxed  the  same 
against  tbe  county,  and  the  state  ai^pealed; 
held  that  the  appeal  would  be  dismissed, 
since  defendant  was  not  before  tbe  court  in 
a  way  to  be  bonnd  by  Its  determination,  and 
he  appeared  to  hare  no  Interest  therein. 

Territory  t.  Brady,  4  Okla.  514,  46  Pac. 
1^3. 

(1808)  Au  appeal  will  not  be  dismissed 
on  the  ground  that  there  is  no  case-made 
attached  to  the  petition  in  error.  If  there  is  a 
transcript  of  the  record  of  the  case  in  the 
trial  court,  Stat.  1893,  {6324  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  $5612),  providing  that 
either  method  may  be  adopted. 

I«e  V.  United  States,  7  Okla.  558,  54  Pac. 
792. 

(19(H)  Where,  on  appeal  In  a  criminal 
case,  the  record  entries  showing  the  convai- 
ing  of  the  court,  etc.,  were  not  induded  In 
tbe  transcript,  ^cept  by  tbe  bill  of  excep- 
tions, tbe  ai^eal  will  be  dinulssed. 

Vann  v.  UuHed  States.  5  Ind.  Ter.  27S. 
82  S.  W.  745. 

(1005)  Where  an  appeal  is  taken  from 
an  alleged  conviction  in  a  crlmtnal  case,  and 
tbe  record  contains  no  copy  of  tbe  Jndgmait, 
It  will  be  dismissed. 

Brown  v.  I'erritory,  15  Okla.  362,  82  Pac. 
647. 

(1909)  Where  defentlaiit  appeals,  and 
files  no  brief,  and  a  dismissal  is  filed  by  de- 
fendant's counsel,  the  appeal  will  be  dis- 
missed, with  directions  to  enforce  the  Judg- 

OMBt. 

Bui^ess  r.  State.  3  Okla.  Cr.  127.  104 
Pac.  916. 

(1909)  An  appeal  will  be  dismissed  where 
appellant  has  failed  to  comply  with  the  rules 
and  orders  of  the  court. 

Vandel  v.  Territory,  3  Okla.  Or.  188.  104 

Pac.  923. 

(1909)  In  a  criminal  case  where  defrad- 
ant  appeals  from  a  judgment  of  conviction, 
and  no  briefs  or  arguments  are  presented, 
and  defendant  moves  to  dismiss  the  appeal, 
the  court  will  not  examine  the  record  as  pre- 
sented, but  will  mpke  an  order  dismissing 
the  appeal. 

Iliteshew  v.  State.  2  Okla.  Cr.  5S0,  99 
Pac.  892. 

(1909)  An  appeal  by  accused  will  be  dis- 
missed where  he  has  made  bis  escape  and  Is 
a  fugitive  from  Justice. 

Tyler  v.  State,  8  Okta.  Cr.  179.  104  Pac; 
919. 
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Where  a  pardon  is  granted  and  accepted, 
and  brought  to  the  attention  ot  the  Coart  of 
Criminal  Appeals  pending  an  ara>eal,  the  ap- 
peal will  be  dismissed. 

(1»10)  Gllmor«  V.  State,  3  Okla.  Cr.  639, 
108  Pac.  416;  (1912)  Parkes  v.  State, 
«  Okla.  Cr.  617,  117  Pac.  651;  (1912) 
Keith  V.  State,  6  Okla.  Cr.  618,  1X7 
Pac.  652;  (1912)  Rhoades  v.  State,  6 
Okla.  Cr.  619,  117  Pac.  652. 

The  Criminal  Court  of  Appeals  will  not 
consider  an  appeal,  unless  the  defendant  la 
where  he  can  be  made  to  respond  to  any 
Judgment  or  order  which  may  be  rendered 
in  the  case,  and  where  the  defendant  makes 
his  escape  from  the  custody  of  the  law,  or  Is 
at  large,  as  a  fugitive  from  justice,  this  court 
will  on  motion  dismiss  his  uppeal. 

(1910)  Jacobs  V.  State,  3  Okla.  Cr.  648, 
106  Pac.  429;  (1913)  Belcher  v.  State, 
9  Okla.  Cr.  50,  130  Pac.  515;  (li*13) 
Peel  T.  State,  9  Okla.  Cr.  234,  131  Pac. 
548;  (1914)  WlUlams  T.  State.  11 
Okla.  Or.  85,  141  Pac.  458;  (1915) 
Alexander  v.  State,  12  Okla.  Cr.  200, 
1S3  Pac  619;  (1916)  Olover  t.  State, 
12  Okla.  Cr.  287.  155  PftC.  ISO;  (1017) 
Smith  T.  State,  13  Okla.  Cr.  688,  167 
Pac.  234;  (1917)  Justus  v.  State.  13 
Okla.  Cr.  54,  161  Pac.  1177;  (1917) 
Boswell  V.  State,  14  Okla.  Cr.  336,  170 
Pac.  U75;  (1918)  Morgan  v.  State,  14 
Okla.  Cr.  466,  172  Pac.  974;  (1919) 
Young  V.  State,  16  Okla.  Cr.  116,  180 
Pac.  872;  (1920)  Blasdel  v.  State,  — 
Okla.  Cr..  — ,  192  Pac.  1106,  1107; 
(1921)  McEellop  V.  State.  —  Okla.  C^. 
— ,  194  Pac.  467. 

An  appeal  wlU  not  be  considered  by  the 
Criminal  Court  of  Appeals,  when  the  plaintiff 
In  error  is  a  fugitive  from  Justice  and  can 
not  be  made  to  respond  to  any  Judgment,  ot 
order  which  mtty  be  made  in  the  case;  and, 
on  proper  motion  and  showing  by  the  attor- 
ney general  the  appeal,  when  such  condition 
is  disclosed,  will  be  dismissed. 

(1911)  Morey  v.  State,  6  Okla.  Cr.  166, 
117  Pac.  724 ;  (1911)  Tanner  v.  State, 
5  Okla.  Cr.  298,  114  Pac.  360;  (1911) 
Tydlngs  V.  State,  4  Okla.  Cr.  650,  112 
Pac.  759;  (1915)  Alexander  v.  City  of 
Kingfisher,  12  Okla.  Cr.  176,  1S3  Pac. 
20e. 

Where  an  appeal  in  a  criminal  case  is 
pending  in  the  Criminal  Court  of  Appeals, 
and  the  appellant  apidies  to  the  (Governor  of 
the  state  for  a  pardon,  commutation  or 
parole,  such  action  on  the  part  of  the  appel- 
lant amounts  to  an  abandonment  of  the  ap- 
peal, and  tlie  appeal  will  be  dianDdssed. 

(1911)  Barnard  v.  United  States,  4  Okla. 
C!r.  688.  112  Pac  768;  (1911)  BuUer 
V.  State,  4  Oklo.  Or.  637,  112  Pac.  758. 

(1911)  Where  no  proof  of  service  of 
notice  of  appeal  was  filed,  as  required  1^ 


Sny-der's  Stat.  1909,  £6949,  and  no  security 
for  costs  was  given,  until  after  two  years 
from  sentence,  wheu  a  proper  affidavit  was 
filed,  the  appeal  should  be  dismissed. 

HavlU  T.  United  States,  5  Okla.  Cr.  334. 
113  Pac.  991. 

(1911)  Where  the  petition  in  error  and 
case-made  were  not  filed  within  the  statutory 
time,  the  appeal  will  be  dismissed. 

Landers  t.  State,  6  Okla.  Cr.  706,  115 
Pac378w 

(1911)  The  Criminal  Court  of  Appeals 
will  not  determine  an  appeal,  where  the 
plaintiff  In  error  is  not  within  the  control  of 
the  court,  either  actually,  by  being  In  cus- 
tody, or  constructively,  by  being  at  large  on 
ball;  and  where  the  plaintiff  in  error  has 
broken  Jail  and  absconded,  the  court  will,  on 
motion,  dismiss  bis  a{^aL 

Braswell  v.  State,  6  Okla.  Cr.  342,  124 
Pac.  631. 

Where  a  parole  is  granted  and  accepted, 
and  brought  to  the  attention  of  the  Criminal 
Court  of  Appeals,  pradiug  an  appeal  in  a 
criminal  case,  the  appeal  will  be  dismlBsed. 
(1912)  Cadenbead  t.  State.  6  Okla.  Ct. 

614,  117  Pac  462;  (1912)  James  v. 
State,  6  OkU.  Cr.  630,  117  Pac.  661; 
(1912)  SmaUwood  T.  State,  6  Okla.  Cr. 

615,  117  Pac.  652;  (1912)  Arnold  v. 
Slate,  6  Okla.  Cr.  615,  117  Pac  652; 
(1912)  Odom  V.  State,  S  Okla.  Cr.  540, 
129  Pac  446;  (1918)  Talkiugton  v. 
State,  15  Okla.  Cr.  83,  175  Pac  132; 

(1919)  Brown  v.  State,  16  Okla.  Cr, 
505,  184  Pac.  912;  (1919)  Cameron  t. 
State,  15  Okla.  Cr.  398,  177  Pac  118; 

(1920)  Hargrove  v.  State,  —  Okla.  Cr. 
— .  192  Pac  590;  (1921)  Hodges  v. 
States  —  Okla.  Cr.  — ,  198  Pac  622. 

(1912)  A  parole  granted  by  the  (Soveruor 
eo  one  pending  her  anieal  from  a  Judgment 

on  a  conviction  assessing  her  punishment  at 
a  due  of  $50  and  Imprisonment,  operates  as 
an  abandonment  of  the  appeaL 

Fossett  V.  State.  6  Okla.  Cr.  ea&,  117 
Pac  653. 

(1912)  It  is  no  part  of  the  duty  of  an 
appellate  court  to  consider  or  review  the 
rulings,  orders,  and  judgment  of  which  the 
appellant  complains  in  a  criminal  case  where 
the  appellant  is  at  large  as  a  fugitive;  and 
if  it  is  made  to  appear  that  this  Is  the  case, 
the  appeal  will  be  dismissed. 

McOraw  V.  State.  7  Okla.  Cr.  106,  122 
Pac  242. 

(1912)  Where  the  defendant,  convicted  in 
a  misdemeanor  case,  was  givm  sixty  days  in 
which  to  prepare  and  sen'e  a  case-made  and 
ten  days  to  suggest  amendments,  the  same 
to  be  settled  and  signed  upon  five  days' 
notice;  and  the  petition  In  error  was  filed 
in  the  Criminal  Court  of  Appeals  one  hun- 
dred seventeen  days  from  the  date  of  the 
judgment,  it  was  held  that,  where  an  appeal 
was  not  taken  within  sixty  days  from  Uie 
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date  ot  the  judgment,  and  the  plaintiff  In 
erHr  Old  not  procare  an  order  extending  the 
time  for  takliME  such  appeal  pursuant  to  S117- 
dert  Stat,  the  appeal  will  be  dls- 

mlaaed  for  want  of  JurisdtctioD. 

FDlUnglm  T.  State,  7  Okla.  Cr.  333.  122 
Pac. 

(1912)  Where  an  appellant  has  prose- 
cuted an  appeal  to  the  Criminal  Court  ot 
Appeals,  and  before  It  ts  determined  the  ap- 
p^nt  becomes  a  fugitive  from  justice  ann 
flees  beyond  tbe  bounds  of  the  state  and  the 
jurisdiction  of  tbe  Criminal  Court  of  Ap^ 
peulB,  such  flight  amounts  to  an  abandon 
mmt  of  the  api>eal,  and  the  appeal  will  bt 
dismissed. 

Thompson  v.  State,  S  Okla.  Gr.  303,  127 
Pac.  872. 

(1913)  An  appellant  has  the  right  to  dis 
miss  his  appeal  whenever  this  can  be  Aoinr 
without  prejudice  to  the  rights  of  the  Rtatf 
and  the  administration  of  justice. 

Caudill  V.  State,  0  Okla.  Cr.  66,  130  Piic. 
S12. 

(1913)  Where  u  motion  is  made  to  dis 
miss  an  appetil  for  defects  in  the  record,  urn 
the  matter  Is  set  for  a  hearing,  nnd  the  np 
pellant  does  not  appear  or  file  a  correctloi 
to  the  record,  tbe  motion  will  not  he  taken 
as  confessed. 

Simerson  v.  State.  9  Okia.  Cr.  110,  13i 
Pac.  1112. 

(1014)  An  appeal  taken  to  the  Criminal 
Court  of  Appeals,  based  upon  the  aervlcrs  o 
notices  of  appeal,  when  such  service  was  had 
prior  to  the  rendition  of  judgraeut,  conl'er^ 
no  jurisdiction  on  the  Criminal  Court  ui  Ap- 
peals over  tbe  cause,  and  we  can  only  dis- 
miss tbe  same,  and  direct  the  enforcement 
of  the  judgment  of  tbe  trial  court. 

Jeffries  v.  State,  10  Okln.  Cr.  587,  139 
Pac.  1153. 

(1914)  Where  a  motion  to  dismiss  an  ap- 
peal Is  filed  on  the  ground  that  the  notices 
of  appeal  were  not  served,  and  no  action  It 
taken  by  counBel  to  correct  tbe  record,  al- 
though sufllcient  time  has  elapsed,  and  no 
aivearance  made  when  the  cause  Is  set  for 
submission,  th^e  Is  no  course  left  to  this 
court  but  to  sustain  the  motion  and  order 
the  appeal  dismissed. 

Fenton  v.  State,  10  Okla.  Cr.  579,  139 
Pac.  1155. 

Where  the  pardoning  power  extends  clem- 
ency in  the  form  of  permanent  pnrolc  ot 
pardon,  subsequent  to  the  appeal  lieing  per- 
fected in  the  Criminal  Court  of  Appeals,  the 
appeal  should  be  dismissed  without  consid- 
eration, upon  motion  of  the  attorns  general, 
in  the  absmce  of  good  cause  shown  to  the 
contrary. 

(1915)  Woodland  v.  State.  12  Okla.  Cr. 
1«3,  152  Pac.  810;  (1919)  Noret  v. 
State.  15  Okla.  Gr.  574.  379  Pac.  617; 
(1919)  Ballew  v.  State.  15  Okla.  Cr, 
645,  179  Pac.  945;  (1920)  Ernst  v. 
State,  —  Okla,  Cr.  — ,  18T  Pac.  980. 


(1916)  A  motion  to  dismiss  an  appeal  on 
the  ground  that  the  person  taking  the  same 
has  left  the  jurisdiction  of  the  court  and 
become  a  non-resident  of  the  state,  and  Is 
therefore  no  longer  am»iable  to  tbe  orders 
of  the  court.  In  the  absence  of  answer  or  any 
showing,  will  be  sustained  and  the  appeal 
dismissed. 

Ravenacraft  v.  State,  12  Okln.  Cr.  283, 
155  Pac.  198.  * 

(1916)  A  moticn  to  dismiss  should  be  sua- 
tuined  when  it  is  apparent  that  there  is  no 
purpose  upon  the  part  of  the  phiiutiff  in 
error  to  press  bis  appeal  upon  meritorious 
grounds. 

Gist  v.  State,  13  Okla.  Cr.  132,  162  Pac. 
451. 

Where  a  person  has  lodged  an  apiieal  in 
the  Criminal  Court  of  Appeals  and  the  cause 
has  been  duly  briefed,  argued,  and  submitted, 
the  Criminal  Court  of  Appeals,  In  the  alj- 
ieuee  of  good  reasons  apparent,  will  permit 
:be  plaintiff  in  error  to  dismiss  the  appeal 
m  his  own  motion,  and  direct  the  trial  court 
.0  enforce  the  judgment  and  sratence. 

(1917)  Huber  v.  State,  13  Okla.  Cr.  209, 
163  Pac.  329;  (1917)  Nash  v.  State.  13 
Okla.  Cr.  211,  163  Pac.  330. 

The  right  of  appeal  is  a  privilege  granted 
ly  tbe  laws  of  tbe  state  to  persons  who  are 
onvicted  of  crime.  The  option  of  exercising 
nd  discontinuing  tbe  same,  when  the  statute 
ud  rules  ot  the  court  are  complied  with, 
rdinarily  rests  In  the  discretion  of  the  party 
ppeallng. 

(1917)  Huber  v.  State,  13  Okla.  Cr.  200, 
163  Pac.  329;  (1917)  Nash  v.  State,  13 
Okla.  Cr.  211, 163  Pac.  830. 

(1917)  The  plaintiff  In  error  having 
Failed  to  pay  to  the  clerk  the  statutory  $15 
advance  fees,  and  having  failed  and  refused 
to  .file  the  proper  affidavit  showing  that  he 
Is  without  means,  and  by  reason  of  his  pov- 
erty unable  to  pay  tbe  costs  of  the  ai^al,  a 
motion  to  dismiss  will  be  sustained. 

Waggoner  v.  State,  13  Okla.  Cr.  715,  167 
Pac.  237. 

(191S)  Where  a  person  who  has  l>een  con- 
victed of  a  crime  appeals  and  gives  bond  to 
stay  the  execution  of  tbe  sentence  during 
the  pendency  of  tbe  appeal,  and  violates  the 
conditions  of  his  bond  by  leaving  tbe  state 
without  leave  of  court,  it  is  within  tbe  dis- 
cretion of  tbe  court  whether  it  will  proceed 
to  a  decision  of  the  court,  or  dismiss  the 
appeal. 

Bryce  v.  State,  14  Okla.  Cr.  456, 172  Pac 
976;  Holden  v.  State,  14  Okla.  Cr.  463, 
172  Pac.  977. 

(1918)  Where  one  perfecting  an  appeal 
from  a  conviction,  when  the  case  was  called 
for  final  submlsHion,  moved  that  It  be  dis- 
missed, its  dismissal  would  be  ordered,  and 
the  cause  remanded. 

Venters  v.  State,  15  Okla.  Cr.  207,  175 
Pac.  843. 
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(1919)  An  appeal  from  a  coavlctlon  of 
manBlaughter  in  tbe  flrat  degi-ee  upon  a  case- 
made  would  be  dismissed  on  tbe  showing 
that  appellant,  since  bis  appeiU  was  per- 
fected, bad  been  sentenced  to  imprisoninent 
for  life  on  anotlier  murder  charge. 

Salyers  v.  State,  15  Okla.  Cr.  380,  177 
Pac.  119. 

(1910)  Where  in  an  appeal  in  a  prosecu- 
tion for  unlawful  iwBBessioii  of  tntoxicatlng 
liquors  several  extensions  of  time  were 
granted,  but  no  brief  was  filed  nor  apiiear- 
ance  made,  tbe  appeal  vlll  be  deemed  to 
have  been  abandoned. 

Keeter  v.  State,  16  Okla.  Cr.  696,  182 
Pac.  732. 

(1919)  Where  an  appeal  Is  taken  to  the 
Supreme  Court  from  an  order  of  court  over- 
ruling a  motion  to  have  a  nunc  pro  tunc 
order  set  aside,  filed  as  a  separate  and  in- 
dependent proceeding  and  no  one  Is  made  a 
party  defendant  to  said  motion  and  the  aume 
was  not  filed  in  any  action  pendli:ME>  the  ap- 
peal wUl  be  dismissed. 

PetlUon  of  Breeding,  75  Okla.  169,  18? 
Pac.  899. 

(1920)  An  appeal  in  a  misdemeanor  case 
will  be  dismissed  If  the  record  is  not  per- 
fected in  time  required  by  the  statute. 

Tropp  V.  State,  —  Okla.  Cr.  — ,  istj  Pnc. 
737. 

(1920)  Where  an  appeal  involves  only  a 
moot  question,  It  will  be  dismissed. 

Tropp  V.  State,  —  Okla.  Cr.  — ,  186  Pac. 
737. 

(1920)  Where  Judgment  of  conviction 
was  rendered,  and  defendant  appealed  by 
filing  tn  Criminal  Coart  of  Appeals  a  peti- 
tion in  error  with  case-mude,  but  filed  no 
brief  and  did  not  appeal  when  case  was 
called  for  final  submission,  tbe  appeul  was 
abandoned  and  would  be  dismissed  and  re- 
manded with  direction  to  execute  judgment. 

Morris  v.  State,  —  Okla.  Cr.  — ,  188  Pac. 
6S4. 

Where  the  defendant  has  been  convicted 
and  sentmced,  and  gives  bond  to  stay  tbe 
execution  of  tbe  sentence,  during  the  pen- 
Aency  of  the  appeal,  and  violates  a  condition 
of  his  bond  by  leaving  the  state  without 
leave  of  court.  It  Is  within  tbe  discretion  of 
the  court  whether  It  will  proceed  to  n  deci- 
sion of  tbe  case  or  dismiss  tbe  appeal. 

(1920)  Webster  v.  State,  —  Okla.  Cr.  — , 
193  Pac.  431;  (1921)  Bradley  v.  State, 
—  Okla.  Cr.  — ,  200  Pac.  788. 

(1021)  Where  defendant  was  committed 
to  the  penitentiary,  the  appeal  will  be  dls- 
mtued  on  motion  of  bis  counsel. 

Smith  T.  State,  —  Okla.  Cr.  — ,  199  Pac. 
1118. 

(1921)  An  appeal  from  it  conviction  of 
murder  will  be  dismissed  on  motion  of  the 
defendant  where  no  briefs  In  support  9f  his 
appeal  were  filed. 

Wardlow  v.  State.  —  Okla.  Cr.  — ,  200 
Pac.  267. 


{682.  Hearing. 

(1012)  Where  no  brief  Is  filed,  the  Crim- 
inal 0>urt  of  Appeals  will  permit  oral  argu- 
ments to  be  made  simply  for  tbe  purpose  of 
calling  tbe  attention  of  the  court  to  such 
errors  as  may  be  patent  upon  the  face  of 
the  record,  but,  where  such  oral  arguments 
are  made,  counsel  should  always  file  wltii 
the  court  a  synopals  of  the  propositions  and 
authorities  upon  which  they  rely. 

Hawkins  v.  State,  7  Okla.  Cr.  385,  123 
Pac.  1024. 

(1914)  All  cases  are  assigned  in  the 
Criminal  Court  of  Appeals  for  oral  argu- 
ment, and  wben  counsel,  for  any  sufflcieot 
reason,  are  unable  to  file  briefs,  they  are  «i- 
tltled  to  appear  and  orally  argue  tbe  assign- 
ments of  error  relied  upon. 

iMche  V.  State,  10  Okla.  Cr.  686,  140  Pac. 
434. 

S  683.  Rehearing. 

(1908)  A  motion  for  a  rehearing  will  not 
be  granted,  when  substantial  Justice  bas 
been  done  in  the  original  decision,  ev» 
though  all  the  reasoning  in  tbe  otMnlon  Is 
not  approved  of. 

Roper  v.  United  States.  1  Okla.  Cr.  712. 
97  Pac.  1022w 

(1909)  A  petition  for  a  rehearing  based 
upon  the  ground  that  a  controlling  dediSon 
which  was  not  called  to  the  attention  of  tbe 
court  is  In  conflict  with  the  decision  of  which 
a  rehearing  is  sought  must  show  that  such 
conflict  exists. 

Cox  v.  State,  3  Okla.  Cr.  129,  lOS  Pac 
309. 

(1909)  On  motion  for  rehearing,  the  court 
will  not  consider  questions  waived  on  tbe 
original  submission  of  the  cause. 

Stewart  v.  Territory,  2  Okla.  Cr.  63.  102 
Pac.  649. 

(1900)  Tbe  Criminal  Court  of  AppeaU 
will  nof,  on  motion  for  rehearing,  contfder 
an  assignment  of  error  based  upon  the  al- 
leged Incompetency  of  the  record.  whhUt 
shows  that  no  stei>8  were  taken,  either  In  the 
trial  court  or  in  the  appellate  court  In 
diminution  of  tbe  record,  since  tbe  question 
of  incompetency  of  the  record  can  not  be 
raised  for  the  first  time  in  the  appellate 
court  on  motion  for  rehearing. 

Bennefleld  v.  United  States,  2  Okla.  Cr. 
44.  102  Pac.  647. 

(1911)  An  objection  that  tber«  vas  a 
change  In  tbe  prcsMliw  Judge  dnrinc  tbe 
trial  of  a  cause  conies  too  late  when  urged 
for  the  first  time  after  the  cause  has  be«i 
affirmed  and  upon  motion  for  rehearing,  and 
when  the  appellate  court  bas  judicial  knowl- 
edge tfaut  the  Judge  presiding  during  such 
chnnge  was  the  r^lar  Judge  of  tbe  court  in 
which  the  trial  was  had. 

Rasberry  v.  State,  4  Okla  Cr.  6S4,  112 
Pac.  759. 

(1912)  While  the  Criminal  Court  of  Ap- 
peals is  always  willing  to  grant  reawmabl* 
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poatimneiimitB  of  a  case,  in  order  to  give 
comael  for  an  appellant  iin  opportunity  to 
mak»  oral  argumentg,  yet  counsel  must  exer- 
cise some  dillsence  In  matters  of  tbls  sort; 
and,  where  postponements  hnve  been  granted, 
and  counsel  have  failed  and  neglected  to  be 
{Hvwnt  and  mafae  uml  Arguments,  a  request 
to  be  beard  In  oral  argument,  on  motion  for 
rehearing,  will  not  be  considered  by  tbls 
court 

6ritt8  V.  state,  6  Okla  Cr.  534,  120  Pac. 
66». 

(1913)  Wben  counsel  for  an  apiiellant  has 
notice  of  a  motion  to  dismiss  nn  ai)i>eal,  and 
makes  no  reply  thereto,  it  is  too  late  after 
the  case  has  been  decided  to  attemiit  to  cor- 
rect tbe  record  in  a.  motion  for  rehearing. 
Vlan  V.  State,  8  Okla.  Cr.  588,  12»  Pac. 
4S0. 

(1013)  The  ground  relied  on  by  act-used 
In  a  petition  for  rehearing  must  be  deflniteiy 
•et  forth. 

Jones  T.  State,  10  Okln.  Cr.  216, 137  Ptic. 
121. 

(1917)  Where  no  briefs  are  Bled  and  no 
appearances  made  for  oral  argument,  tbe 
plaintiff  in  error  is  not  entitled  to  the  usual 
fifteen  days  allowed  by  the  rules  of  the 
Criminal  Court  of  Appeals  for  tiling  petition 
for  reheiiring,  but  the  mnndate  will  be  or- 
dered forthwith  In  the  illscretion  of  the 
comt,  in  order  that  the  judgment  of  tbe  trial 
court  may  be  properly  enforced. 

Fllnchum  v.  State,  14  Okla.  Cr.  7.  lOfl 
Pac.  752. 


(G)  REVIEW. 

i  684.   Scope  and  extent  In  general. 

See  8  612. 

May  v.  State,  12  Okla.  Cr.  10S.  i.-»2  Pac. 
33& 

(1886)  rnder  Manaf.  Dig..  §8  2297,  2454 
(Ind.  Ter.  Ann.  Stat.  1899,  8S1G40.  17»7). 
providing  that  a  Judgment  of  conviction  shall 
only  be  reversed  for  certain  errors  of  law, 
tbe  eacclnsimi  from  tbe  grand  Jury  finding 
the  b^lctment  of  persons  qunlifled.  not  be- 
ing  one  of  the  errors  enumerated,  is  not  a 
ground  for  reversal. 

Carter  t.  United  States,  1  Ind.  Ter.  342. 
37  8.  W.  204. 

(1886)  Where  a  trial  court,  on  motion  of 
a  defendant,  quashed  an  indictment  on  the 
fcronnd  that  the  grand  Jury  finding  it  was 
composed  In  part  of  members  by  blood  of  an 
Indian  tribe  and  referred  tbe  case  to  a 
grand  Jury  ftom  which  such  members  were 
exclnied,  tlw  defendant  can  not  predicate 
error  on  tbe  refusal  of  tbe  court  to  quash  a 
secimd  Indictment  on  the  ground  of  the  ex- 
clusion Qf  such  Jurors. 

Carter  v.'TTnlted  States  1  Ind.  Ter.  342. 
37  S.  W.  204. 

(1804)  Under  Stat.  1803,  8  KWO  (Wilson's 
Bev.  ft  Ann.  Stat  1803,  |5618),  the  Supreme 


Court  reviewing  criminal  cases  will  give 
Judgment  without  r^rd  to  technical  errors. 
Martin  v.  Territory,  14  Okla.  S98,  78  Pac 

88. 

( 1900 )  Where  a  u  assignment  of  error 
that  the  evidence  does  not  support  the  ver- 
dict Is  overruled,  and  the  cause  Is  remanded 
on  errors  of  law,  the  court  will  not  discuss 
the  evidence. 

Rea  V.  State,  3  Okla.  Cr.  268,  105  Pac. 
381. 

(1810)  It  Is  the  policy  of  the  Criminal 
Court  of  Apiieals  to  pass  on  every  material 
question '  involved  and  In  good  faith  sub- 
mitted. 

Sturgis  V.  State,  2  Okla.  Cr.  362,  102 

Pac.  57. 

(11)11)  Where  the  case-made  has  been 
stricken  out  and  the  appeal  Is  being  consid- 
ered alone  upon  the  transcript  of  the  record, 
we  can  consider  only  such  objections  to  the 
instructions  of  the  court  as  would  be  erron- 
eous under  any  statement  of  fticts  that  might 
have  been  proven. 

Dobbs  v.  State,  Z  Okla.  Cr.  476,  115  Pac. 
370. 

(IIUI)  Tbe  action  of  tbe  Chief  Justice  of 
tbe  Sui>reme  Court  of  the  state  in  assigning 
a  tUstrlct  Judge  to  preside  over  a  special 
tonu  of  district  court  of  some  other  district 
than  his  own  can  not  he  Inquired  into  on 
appeal. 

Patterson  v.  United  States,  7  Okla.  Cr. 
272,  118  Pac.  150. 

(HH2)  Where  the  proof  Is  evidence  of 
the  euilt  of  the  defendant  and  no  testimony 
Is  offered  on  his  behnlf,  the  Criminal  Court 
of  Appeals  will  only  examine  tbe  informa- 
tion, instructions  excepted  to,  and  Judgment 
for  funtlaraental  error:  but  wUl  not  make 
an  examination  of  tbe  evidence  to  determine 
whether  or  not  the  trial  court  erred  in  the 
admission  or  rejection  of  testimony. 
•  .  Etchlson  v.  State,  7  Okla.  Cr.  106,  122 
Pac.  242. 

(1!>12)  lawyers  l(K>k  at  a  case  from  the 
standpoint  of  their  clients'  Interest  alone,  but 
the  Criminal  Court  of  Aiveels  Is  charged 
with  the  double  duty  of  seeing  that  no  de- 
fendant shall  be  punished  unjustly,  and  also 
with  seeing  that  the  rights  of  society  are 
resiKvted  and  protected;  and  we  must,  there- 
fore, look  at  both  sides  of  each  record  pre- 
^^ented  to  us. 

Orerton  v.  State,  7  Okla.  Cr.  203,  123 
Pac.  175. 

(Iin3)  Where  the  trial  court  has  denied 
a  motion  for  a  new  trial  on  tbe  ground  that 
it  Is  not  supported  by  the  evidence,  the  case 
conies  to  the  appellate  court  on  the  sole 
proposition  as  to  whether,  as  a  matter  of 
law.  tbe  verdict  Is  contrary  to  the  evidence. 
Harrison  v.  State,  10  Okla.  Or.  210,  135 
Pac.  948. 
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(1913)  Where  the  record  clearly  shows 
that  a  defendant  is  gatlty  as  charged,  and 
the  defeidant  has  not  been  deprived  of  some 
subetantlal  right  to  his  injury,  the  Criminal 
Court  of  Appeals  will  not  dlscnss  and  decide 
matters  6t  low  merely  for  the  purpose  of  set- 
tling abstract  questions. 

Woody  T.  States  10  Okla.  Gr.  322.  136 
Pac.  430. 

(1915)  When  a  discussion  of  errors  as- 
signed can  serve  no  good  purpose,  the  Crim- 
inal Court  of  Apiienis  will  ordinarily  dwiiue 
to  review  them. 

Sherman  t.  State,  12  Okla.  Cr.  16,  151 
Pac.  4S6. 

(1915)  Only  fundamental  errors,  which 
deprive  nn  accused  of  material  rights,  and 
which  nnionnt  practi<'ally  to  n  denljil  of  jus- 
tice, are  entitled  to  consideration  in  the 
appellate  court,  when  no  assignments  have 
been  made  In  the  motion  for  a  new  trial  nor 
in  the  petition  in  error. 

May  V.  State,  12  Okla.  Cr.  108,  152  Pac. 
33S. 

(1916)  Where  a  party  makes  no  affidavit 
charging  misconduct  on  the  part  of  certain 
Jurors,  and  afterwards  upon  examination,  in 
open  court,  repudiates  bis  affidavit,  such  af- 
fidavit will  not  receive  consideration  in  the 
Criminal  Court  of  Appeals. 

Wright  V.  State,  12  Okla.  Cr.  443,  158 
Pac.  290. 

( 1917)  Where  witness  is  not  produced 
and  sworn  in  court,  and  no  offer  Is  made  to 
develop  his  testimony,  the  Criminal  Court  of 
Appeals  will  not  surmise  as  to  what  he 
would  have  testified  had  be  been  produced. 

Williams  V.  State,  13  Okla.  Cr.  ISO,  103 
Pac.  279. 

(1917)  If  there  Is  any  question  about  the 
competency  of  testimony  aonght  or  the  good 
fflltb  of  representations  made,  or  the  mnte 
riflllty  of  the  same,  as  would  be  the  case 
also  If  the  testimony  desired  was  merely 
cumulative  and  other  witnesses  were  within 
the  Jurisdiction  of  the  court  by  whom  the 
facts  sought  by  the  depositions  could  be 
established,  a  different  rule  would  apply. 
When  any  issue  Is  maUe  as  to  these  latter 
propositions,  the  Criminal  Court  of  Appeals 
win  consider  all  of  the  record  on  appeal  to 
determine  whether  or  not  there  was  abuse  of 
discretion  upon  the  part  of  the  trial  court  on 
the  application  for  continuance  and  permis- 
sion to  tnke  depositions  under  these  sections 
of  the  statute. 

Ennis  v.  State,  13  Okla.  Cr.  675,  167  Pac. 
229. 

(1918)  Where  a  witness  Is  not  produced 
and  sworn  in  court,  and  no  sort  of  effort  is 
made  to  develop  bis  testimony,  the  Criminal 
Cx)urt  of  Appeals  will  not  surmise  as  to  what 
he  would  or  would  not  have  testified  had  he 
been  produced. 

McCarter  v.  State^  14  Okla.  Cr.  905,  170 
Pac  712. 


(1919)  Where  It  appears  that  had  a  judg- 
ment of  conviction  been  carried  Into  effect, 
the  term  of  Imprisonment  would  have  been 
serv(!d  and  no  appearance  is  made  In  the 
Criminal  Court  of  Appeals  to  argue  the  case 
or  file  a  brief,  the  court  will  In  its  discre- 
tion either  dismiss  the  appeiil  because  the 
questions  involved  are  moot  or  affirm  the 
Judgment  under  the  provisions  of  rule  9  (165 
Pac.  X). 

Smith  V.  State,  16  Okla.  Cr.  701,  183 
Pac.  515. 

(1H19)  Where  an  Information  or  an  In- 
dictment containing  two  counts  Is  demurreil 
to,  the  demurrer  overruled,  find  thereafter 
the  state  dismissed  one  of  said  counts,  it  is 
entirely  immaterial  whether  the  court  erred 
in  overruling  the  demurrer  to  the  conut 
dismissed,  and  such  question  wUl  not  be  re- 
viewed by  the  CriniUial  Ourt  of  Appeals. 
Middleton  v.  State,  16  Okln.  Cr.  320,  183 
Pac.  626. 

(1919)  On  appeal  by  the  state  from  a 
Judgment  sustaining  a  demurrer  to  tbe  In- 
llctnient  for  conspiracy,  the  motion  of  the 
attorney  general  to  dlsmisn  the  ai^eal  will 
be  sustained  where  It  appears  from  the  rec^ 
ord  that  the  trial  court  made  no  order 
lUthoriEing  the  matter  to  be  submitted  to  an- 
other grand  jury  or  directing  that  the  de- 
fondiints  be  prosecuted  hy  Information. 

State  V.  Sullivan,  16  Okla.  Cr.  719,  184 
Pac.  921. 

9  685.   Partiea  entitled  to  allega  error. 

9  686.   In  generiL 

(ISOfi)  It  Is  contrary  to  prevailing  ethics 
••or  an  attorney  to  bring  up  a  case  on  an 
■bridged  record  and  then  insist  on  a  reversal 
because  of  the  omitted  parts,  when  he  hns 
'inowledge  of  the  fact  that  a  truthful  and 
'oniplete  I'ecord  would  show  no  grounds  for 
;oniplaiiit. 

Hyde  V.  Territory,  8  Okla.  59.  56  Pac. 
848. 

( l!HO)  Where  two  defendants  wore  Jointly 
hailed  with  a  crime,  and  all  the  evidence 
8  tti  the  actual  commission  of  the  offense 
dentlfled  one  defendant  as  the  person  who 
Ud  the  manual  act  constituting  It,  and 
':endod  to  show  that  tbe  other  only  aided 
nd  abetted  therein,  an  erroneous  InKtroc- 
Mon  to  the  effect  that  all  persons  who  stand 
ly  and  consent  or  acquiesce  In  the  commls- 
■lon  of  a  crime  are  participants  therein,  be- 
ng  applicable  only  to  the  latter  defendant, 
was  prejudicial  only  to  him. 

Moore  v.  State,  4  Okla.  Cr.  212,  111  Pac. 
822. 

(1018)  Where  two  or  more  persons  are 
'>eing  jointly  tried  and  certain  evidence  a\>- 
ilicable  to  only  one  of  such  defendants  is 
admitted  without  objection  or  exception  by 
Mther  of  the  other  defendants,  it  is  too  late, 
after  conviction,  for  one  of  said  defendants 
to  whom  mch  evidence  was  not  amiIlcaUe  to 
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flnt  urge  that  the  court  erteA  In  admitting 
snch  testimony  as  to  blm. 

Collins  V.  State,  15  Okla.  Cr.  06,  175  Piic. 
124. 

(1919)  RiulicHl  faults  In  triiil  (or  iTime 
involving  the  liberty  of  defendiint  will  be 
noticed  and  corrected  by  the  reviewing  court, 
even  without  proper  objection,  exc^ion  or 
assignment 

Skuy  V.  United  States,  261  Fed.  316. 

(1910)  Admission  of  alleged  incompetent 
evidence  can  not  be  reviewed,  where  no  ob- 
jection was  made  or  exceptions  reserved. 

Ashburn  v.  State,  16  Okla.  Cr.  417,  183 
Pac.  521. 

S687.   -EttoppeL 

See  S  372. 

Bundy  v.  State,  IC  Okla.  Cr.  481,  LSi 
Pnc.  705. 

(1897)  An  instruction  that  the  "punish- 
ment for  miuislanfrliter,  under  the  law  of  the 
I'nire<l  StJites,  whs  couflnpuient  In  the  peni- 
tentiiii-y  for  a  term  of  not  more  than  three 
yorirs  :md  a  fine  of  not  more  than  one  thou- 
sjinil  dolJarw,"  though  requcRted  by  defend- 
iiiifs  counsel,  was  error,  RufRcicnt  of  itself 
to  entitle  hlni  to  a  new  trial,  whore  such 
law  h'Ul  been  iimeu'.ted  »o  as  to  permit  im- 
priMtnuient  for  sui'h  ofTeiise  for  as  much  as 
ten  yeiirs.  and  counsel  ou  Irath  sides  and  the 
oourt  were  umnraro,  tit  the  time  of  the 
trial,  of  sach  auienduient. 

Watklns  V.  United  States,  1  Ind.  Ter. 
364.  41  S.  W.  1044. 

U'hpie  defendant's  counsel  requested  an 
instructiou  to  lie  given,  defendant  can  not 
complain,  notwitbstanding  it  incorrectly 
stiite<l  the  law  to  his  possible  prejmllce. 

(1005)  Sparks  v.  Toi-ritorv.  1*1  Okla.  127. 
S3  Pac.  712,  reversed  (1900)  146  Fed. 
371. 

(1906)  Where  H  was  indicted  with  de 
fenUant,  and  on  the  trla,l  defendant  asked 
tbnt  tile  witnesses  be  excludetl.  and  the  court 
nmde  the  desireil  order,  and  stated  that  If 
defendant  intended  to  use  H  as  a  witness 
he  also  should  be  excluded ;  but  with  the 
consent  of  defendant  H  thereafter  returned 
to  the  court  room  and  listened  to  the  trial, 
and  was  then  offered  as  a  witness;  and  after 
he  had  testified,  the  court,  in  the  prcsouco 
of  the  Jury,  ordered  him  to  be  t^ken  Into 
custody  to  answer  for  contempt  in  vlolatinp 
the  order  of  the  court,  stating  that  he  would 
dispose  of  the  matter  after  the  trial ;  held 
tbflt  as  the  witnesses  were  excluded  at  the 
request  of  defendant,  and  the  court's  order 
was  violated  wHh  his  knowledge,  all  of 
which  was  known  to  the  Jury,  he  could  not 
complain  of  the  action  of  ttao  court  looking 
toward  the  punishment  of  the  wltnessL 

MUler  V.  Territory,  15  Okln.  422.  85  Pac. 
239.  reversed  149  Fed.  330. 

(1907)  Where  one  Is  Indicted  for  viola- 
tion of  the  Internal  revenue  law.  a  defendant 
admits  that  be  1b  a  wholesale  liquor  dealer. 


and  falls  to  object  to  parol  evidence  of  such 
fact,  he  is  estopped  on  writ  of  error  to  ob- 
ject that  the  trial  court  should  have  required 
proof  of  such  fact  by  introduction  of  the  cer- 
tificate of  license  obtained  from  the  internal 
revenue  collector. 

Williams  V,  ITnited  States,  158  Fed.  30. 

(191>S)  Where  defendant  failed  to  offer 
any  evidence,  when  It  was  In  his  power  to  do 
so.  he  can  not  be  heard  to  complain  if  the 
Jury  places  the  strongest  construction  pos- 
sible against  blm  niK>n  the  evidence  offered 
by  the  prosecution. 

Geoi^e  V.  United  States,  1  Okla.  Cr.  307, 
100  Pac,  46, 

(1009)  Defendant  can  not  complain  that 
evidence  In  support  of  a  dying  declaration 
was  heard  in  the  Jury's  absence,  where  suCh 
absence  was  requested  by  defendant. 

miton  V.  Territorj",  1  Okla.  Or.  566,  90 
Pac.  163. 

(1009)  If  conns^  for  defendants  make 
remarks  not  antborized  by  the  evidence,  thc^ 
can  not  object  to  remarks  of  prosecuting  at- 
torney In  reply. 

Buck  V.  Territory,  1  Okln.  Or.  517,  98 
Pac.  1017. 

(1909)  Where  an  instruction  is  applicable 
to  defendant's  evidence,  he  can  not  complain 
that  it  assumes  as  true  statements  made  by 
him  while  a  witness. 

Stewart  v.  Territory.  2  Okla.  Cr.  63.  100 
Pac.  47. 

(1010)  When  instractlons  are  given  at 
the  request  of  counsel  for  a  defendant,  he 
will  not  be  heard  to  complain  of  such  In- 
structions. 

Patterson  v.  State.  4  Okla.  Cr.  642,  113 
Pac,  216. 

(1911)  Where  irregularities  occur  during 
a  trial,  which  are  brought  about  by  the 
action  of  counsel  for  defendant,  such  Irr^u- 
larities  will  not  ordinarily  constitute  grounds 
for  reversal  upon  appeal. 

Carter  v.  State,  6  Okla.  Or.  2,^.  IIS  Pac. 
26i. 

(1911)  Where  a  defendant  falls  to  take 
the  witness  stand  In  bis  own  behalf,  this  feet 

should  not  be  mentioned  in  any  manner  at 
tlie  trial ;  but,  when  coun.set  for  a  defendant 
request  an  incorrect  Instruction,  the  defend- 
ant can  not  complain  if  the  trial  court  gives 
a  correct  instruction  uoon  this  subject. 

Carter  v.  State,  6  Okla.  Cr.  232,  118  Pac. 
264. 

(1912)  A  defendant  can  not  complain  of 
an  error  in  Instructions  given  at  his  request. 

Boswell  V.  State,  ft  Okln.  Cr.  152,  126 

Pac.  826. 

(1917)  Where  the  accuwxl  takes  tlie  wit- 
ness stand  in  his  own  behiilf  and  testifies 
that  he  never  had  in  his  ])ossess!on  the  orig- 
inal copy  of  the  alleged  forged  deed,  which 
had  theretofore  been  produced,  he  wUl  not 
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be  permlttecl  In  tlie  Criminal  Court  of  Ap- 
peal! to  astert  a  claim  that  he  was  com- 
pelled to  iMtxliice  it. 

Montgomery  t.  State,  13  Okla.  Cr.  652: 
166  Fac.  446. 

(1917)  A  defendant  at  the  trial  can  not 
be  beard  to  complain  of  the  introduction  of 
testimony  in  rebuttal  of  the  same  character 
introduced  by  bim  in  chief  upon  any  material 
Issue.  It  is  the  duty  of  the  trial  court,  how- 
ever, to  exclude  all  testimony  except  that 
which  la  recognized  by  the  law  as  competent 
and  material. 

Bell  T.  State.  14  Obln.  Cr.  ltI7,  108  Pac. 
82T. 

(1818)  The  Criminal  Court  of  Appeals  is 
not  inclined  to  view  with  favor  alleged  mis- 
conduct of  the  trial  court  comniittei]  at  the 
Invitation  of  defendant's  connsel. 

Klein  v.  State.  15  Okla.  Cr.  3S0,  176  Pac. 
414. 

(1919)  In  a  prosecution  for  murder 
where  erroneous  instructions  are  given  at 
the  Instance  or  request  of  the  defendant,  and 
being  more  favorable  to  the  defendant  than 
the  law  requires,  he  can  not  afterwards  be 
heard  to  comfdaln  that  the  giving  of  the  law 
as  requested  was  error  od  the  part  of  the 
trial  court. 

Allen  v.  State,  16  Okla.  Cr.  136.  180  Pac. 
564. 

(1020)  Where  the  trial  court  instructs 
the  jury  along  certain  lines  requested  by 
counsel  for  the  defendant,  although  not  In 
the  identical  language  requested,  and  It  is 
contended  on  ai>peal  that  certain  language 
used  In  tbe  In<!tructlon  given  anmunts  to  a 
comment  niMm  the  weight  of  tbe  evidence, 
and  an  examination  of  the  record  dlsclofies 
that  the  laTixuage  complained  of  is  almost 
identical  with  the  langUHfEC  used  by  defend- 
ant's counsel  in  the  requesrefl  Instruction, 
the  alleged  error  coniplnined  of  can  not  be 
considered  reversible. 

Fulkerson  v.  State,  —  Okla.  Cr.  — ,  189 
Pac.  1002. 

(10311)  The  court  will  not  consider  «  con- 
tention that  tbe  prosecutor  made  improi>er 
and  prejudicial  remarks  in  his  closing  nrgu- 
ment  where  no  objection  was  then  made  or 
any  request  to  admonish  tbe  jury  not  to  con- 
sider such  remarks. 

Roe  V.  State,  —  Okla.  Ci\  — .  101  Pac. 
1048. 

i  688.  Amendments. 

(1920)  Where  no  objection  or  excejdlon 
is  taken  to  the  instructions  of  the  trial  court, 
such  instructions  will  not  be  exnnilned  by 
the  Criminal  Court  of  Appeals  for  tbe  pur- 
pose of  discovering  other  than  fundamental 
error. 

Russell  V.  State,  —  Okla.  Cr.  — .  194 
Pac.  242. 

{689.   Additional  proofs  and  trial  de  novo. 

(1910)  On  appeal  to  the  county  court 
from  the  Justice  of  tbe  peace  codrt,  there 


shall  be  a  trial  de  uoro  on  questions  of  both 
law  and  facts. 

Bandlln  v.  State,  H  Okla.  Cr.  578,  107 

Pac.  946. 

S  690.  Presumptions. 
1691.   In  genertl. 

(1S96)  .\ll  presumptions  that  may  be 
rightfully  entertained  by  appellate  court  in  a 
criminal  case  are  in  favor  of  the  regularity 
of  the  proceedlugs  below,  end  one  complain- 
ing of  error  in  Ute  trial  court  must  bring 
enough  of  the  record  to  tbe  appellate  court  to 
make  manifest  such  error. 

Jones  V.  Territory,  4  Okla.  46,  43  Pac. 
1072: 

(1^09)  In  criminal  causes  the  presump- 
tions are  in  favor  of  the  accused,  and  the 
cause  will  be  reversed,  unless  it  affirmatively 
api^ears  that  all  things  required  to  be  done 
were  done  regularly. 

llyde  v.  Terrltorj-,  8  Okla.  50,  06  Pac. 
848. 

(1S99)  The  construction  given  a  similar 
provision  In  the  Civil  Code  is  not  awllcable 

to  the  Criminal  Code,  because  in  cIvU  cases 
all  presumptions  are  In  favor  of  tbe  r^v- 
larlty  of  the  proceedings  of  the  trial  court, 
and  orror  must  be  made  to  afflrmatlvely  ai>- 
oear  before  a  cause  will  be  reversed,  while 
lu  criminal  causes  tbe  presumptions  are  In 
favor  of  the  Hccused,  and  a  cause  will  be 
revor-sed  unless  It  appears  affirmatively  that 
hU  things  required  to  be  done  were  done 
regul'irly. 

Hyde  v.  Territory,  8  Okla.  59,  56  Pac 
848. 

(1904)  Where  no  objection  Is  made  or  ex- 
ception saved  to  the  court's  admonishment 

of  the  Jury,  tbe  presumption  is  that  be  did 
bis  duty. 

Williams  v.  ITnlted  States.  6  Ind.  Ter.  1. 
88  S.  W.  384. 

(1!:05)    The  burden  of  proof  Is  on  the 
party  alleging  error  to  show  it  affirmatively. 
Smiley  v.  Territory.  15  Okla.  314,  81  Pac. 
43S. 

(UW)  If  the  i-eeord  shows  that  error 
waK  committed  in  the  trial  court.  It  wlU  be 
presumed  to  have  been  injurious  to  the  de- 
fendant, unless  It  appears  beyond  reasonable 
doubt  that  it  was  harmless. 

Wiillame  v.  United  States,  158  Fed.  80. 

( liKkS)  Tbe  burden  is  on  plaintiff  in  error 
to  impeach  tbe  regularity  of  the  proceedlngM 
by  the  best  evidence  obtainable. 

Johnson  v.  State.  1  Okla  Cr.  321.  97  Pac. 
1059. 

( 1!I09)  Kveiy  presumption  must  be  In- 
dulfted  in  favor  of  tbe  regularity  of  tbe  pro- 
ceeilliigs  below. 

Moody  V.  United  States.  2  Okla.  Cr,  662. 

103  Pne.  862. 

The  Criinintil  Court  of  Appeals  does  not 
act  upon  the  presumption  that  everything 
which  was  done  In  the  lower  court  is  aron- 
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eons  until  It  t«  shown  to  be  correct,  and  Is 
not  hunting  for  excuses  to  set  aside  verdicts 
and  Judgments;  but,  on  the  contrary,  we  act 
upon  the  presumption  that  all  proceedings  In 
the  trial  court  are  proper  and  r^lar  until 
it  Is  shown  that  such  Is  not  the  case;  and 
since  tbe  appellant  assists  In  the  selection 
of  the  Jury,  and  thereby  vouches  to  this  court 
for  tbelr  intelUgence,  fairness,  and  integrity, 
Mag  tbna  recommeuded,  tbe  court  must  ac- 
cept the  verdict  of  the  Jury  as  being  correct 
nnlesi  the  aj^lant  clearly  points  out  errors 
committed  by  the  jndge  or  jury. 

(1911)  Price  T.  State,  5  Okla.  Cr.  147. 

113  Pac.  1061;  (1913)  Hess  v.  State,  9 

Okla.  Gr.  616. 132  Pac.  SOS. 

Error  must  affirmatively  appear  from  the 
record,  as  it  Is  never  presumed;  and  every 
presumption  favors  the  regularity  of  the  pro- 
ceedings had  upon  the  trial ;  but  the  iilaintlff 
in  error  must  affirmatively  show  prejudicial 
error;  otherwise  tbe  judgment  of  the  trial 
court  will  be  affirmed. 

(1911)  KiUougfa  V.  State.  6  Okla.  Cr.  321, 

118  Pac.  620;  (1013)  Chappelear  v. 

States  10  Okla.  Or.  302, 136  Pac. 

(1912)  Before  a  defendant  is  tried  tind 
convicted,  the  law  presumes  him  to  be  inno- 
cent; but,  after  he  has  been  tried  and  con- 
victed in  a  court  of  record,  this  presumption 
of  innocence  does  not  obtain,  and.  on  the  con- 
trary, tbe  presumption  Is  that  he  is  K"ilty. 
and  has  been  fairly  tried  and  legally  con- 
victed; and  tbe  burden  la  on  him  to  »how 
tihat  his  conviction  was  Illegal. 

Lyons  T.  State,  6  Okla.  Cr.  5S1,  120  Pac. 
66S. 

(1912)  Laws  are  enacted  and  courts  es- 
tablished to  punish  and  suppress  crime,  and 
if  the  Criminal  Court  of  Appeals  were  to 
undertake  to  hunt  for  excuses  to  turn  guilty 
men  loose.  It  woold  be  a  gross  perversion  of 
its  duty  and  an  outrage  upon  the  rights  of 
tbe  law-abiding  people  of  tbe  state;  and 
therefore  it  Is  our  duty  to  so  construe  the 
law  as  will  protect  society,  and  not  be  a 
source  of  encouragement  and  protection  to 
crime  and  criminals 

Overton  v.  State,  7  Okln.  Cr.  203,  123 
Pac.  175. 

(1912)  Tbe  Criminal  Court  of  Ai^)ealB 
never  presumes  error  in  the  proceedings  of  a 
court  of  record,  and  two  things  must  be 
shown  by  an  appellant  In  a  criminal  cause 
before  a  conviction  'will  be  reversed,  vis: 
That  error  was  committed  during  trlnl  and 
that  this  error,  unless  Jurt^lietlonal,  de- 
prived the  appellant  of  some  i^uhtitantlal 
right  to  his  material  injury. 

Anderson  v.  State,  H  Okla.  Cr.  90,  126 
Pac.  840. 

(1917)  Tbe  burden  of  showing  error  re^ts 
upon  tbe  appellant,  and  it  is  tbe  duty  of 
counsel  for  appellant  to  clearly  point  out  any 
errors  in  tlie  court's  Instructions,  ana  to  sup- 
port tbe  aame  with  argumoit  and  anthority. 
Mere  aaaertlona  of  vnor  contained  in  tbe 


brief  can  not  be  considered,  unless  it  Is  ap* 
parent  to  tbe  court  that  there  has  been  a 
probable  miscarriage  of  justice,  and  the  sub- 
stantial rights  of  the  appellant  have  been 
Injuriously  affected  by  the  instructions  given. 
Penn  v.  State,  13  Okie.  Cr.  307,  164  Pac. 
992. 

( 1918 )  Where  a  iwrsun  Is  tried  on  a 
charge  of  assault  with  intent  to  kill,  and  the 
itate's  proof  establishes  bis  guilt  beyond  a 
reasouable  doubt,  and  no  proof  is  offered  on 
'behalf  of  the  person  accused  in  mitigation  or 
justification  of  his  act,  but  Instead  a  plea  of 
guilty  is  entered,  and  the.  court  discluirges 
tbe  Jury  and  imposes  punishment  In  the  man- 
ner provided  by  law,  tbe  Judgment  will  not 
be  dl8turt>ed  upon  appeal,  unless  it  can  be 
made  to  appear  that  an  Injustice  has  been 
done  or  some  lawfnl  right  of  tbe  accused 
denied  him. 

Blake  v.  State,  14  Okla.  Cr.  532. 173  Pac. 
968. 

(1918)  Where  defendants  confessions 
were  admitted  in  evidence,  the  burd«i  Is 
upon  him,  on  his  appeal  to  Criminal  Court  of 
Appeals,  to  show  compulsion  or  duress,  and 
in  such  a  manner  as  to  violate  consUtntlonal 
privilege  self-incrimluatlon. 

Kinzer  v.  State,  15  Okla.  Cr.  267,  176 
Pac.  92. 

(1920)  All  presumptions  on  api)eai  favor 
the  r^larlty  of  the  proceedings  In  tbe  trial 
court. 

Thomas  v.  State,  —  Okla.  Cr.  — v  190 
Pac.  711. 

(1920)  The  scope  of  tbe  croas-examtna- 
tlott  of  a  witness  Is  larg^  a  matter  of  dis- 
cretion with  the  trial  court,  and  the  burden 
is  upon  the  appellant  to  show  that  the  trial 
court  erred  in  exclndii^  evidence  offered  In 
connection  with  the  cross-examination  of  a 
witness. 

Winfleld  v.  State,  —  Okla.  Cr.  — ,  191 
Pac.  609. 

1 692.   Blatters  ahown  by  record. 

(1904)    It  is  presumed  that  the  record 
made  up  by  tbe  clerk  Is  complete,  and  that 
be  has  fnlly  performed  his  duty  in  that  re- 
gard, until  the  contrary  is  made  to  appear. 
Gardner  v.  United  States.  5  Ind.  Ter. 
150.  82  S.  W.  704. 

I  693,   Proceeding!  not  inclnded  in  rec- 
ord. 

Presumptions  are  in  favor  of  the  regu- 
larity and  correctness  of  the  proceedings  and 
rulings  of  the  court  below;  and  It  will  be 
presumed,  fu  tlie  absence  of  part  of  the  in- 
structions given,  that  the  instructions  as 
given  covered  all  the  questions  of  law  neces- 
sary to  inform  the  Jury  on  every  question 
involved  in  the  trial  of  tbe  cause,  and  that 
they  embrace  all  the  qoostlons  presented  In 
tbe  Instructions  reused. 

(18U4)  mers  v.  United  buies.  2  Okla. 
116^  S3  Pac.  1031.  rehearing  denied  2 
Okla.  138,  87  Pac.  1061;  (1894)  Stans- 
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bury  V.  United  States,  2  Okla.  151,  37 
Pac.  1088;  (1884)  Dempecy  t.  Tnitcd 
States,  2  Okla.  151.  44  Pac.  382. 

Tbe  presumption  is.  In  the  absence  of  »ny- 
thing  in  the  record,  that  the  court  dtscharged 
its  duty  In  admonishing  the  Jury  on  each 
aeration,  as  reQuired  by  statute. 

(1894)  Bednian  t.  Territory,  2  Okla.  .'t60, 
37  Pac.  823;  (1895)  Brink  r.  Territory, 
3  Okla.  588,  41  Pac.  614. 

(18M)  In  the  absence  of  proof  to  the  con- 
trary, it  wUl  be  presumed,  on  review,  tbat 
tbe  trial  court,  before  each  adjournment,  ad- 
monlsbed  tbe  Jury,  as  required  by  Stat  1^90, 
$6660  (Wilson's  Rev.  &  Ann.  Stat.  1!K)3. 
S  5513),  not  to  discuss  tbe  case. 

Redman  v.  Territory,  2  Okla.  360,  37 
Pac.  820^ 

(1804)  Defendant  will  not  be  presumed: 
to  have  been  present  at  his  trial,  when  tbe 
records  of  court  only  show  blm  to  have  been 
present  when  arraigned  and  sentenced. 

Day  T.  Territory,  2  Oklu.  409,  37  Pac. 
806. 

(1805)  Where  the  record  sbows  tbat  ''the 
Jury  duly  impaneled  and  sworn  to  try  the 
cause"  returned  a  verdict  stating  that  on 
their  oaths  tbe  Jury  And  defendant  guilty. 
It  sufficiently  appears  tbat  tbe  Jury  were 
properly  sworn. 

Brink  T.  Territory,  3  Okla.  588,  41  Pac. 
614. 

(1885)  Where  the  Jury  In  a  criminal  cast 
separated  before  rraderiug  their  verdict,  it 
is  presumed  tbat  before  doing  so  tbey  were 
admonidied  by  the  court  as  required  by  law. 

Brink  V.  Territory,  3  Okla.  588,  41  I'ac. 
614. 

(1896)  Where  the  record  fails  to  show 
one  way  or  tbe  other,  it  will  be  presumea 
that  the  court  informed  the  defendant  of  the 
nature  of  tbe  indictment. 

Jones  V.  Territory,  4  Okla.  45,  43  Pac. 
1072. 

(1886)  Where  tbe  reconi  Is  sUent,  it  will 
be  presumed  tbat  tbe  trial  court  set  a  date 
for  pronouncing  sentence  before  it  was  pro- 
nounced, as  required  by  statute  to  be  done. 

Jones  V.  Territory,  4  Okla.  45,  43  Pac. 
1072. 

(1896)  Where  the  court  iironouncod  sen- 
tence the  day  after  the  verdict  was  returned. 
It  is  presumed,  in  the  absence  of  a  showing, 
that  defendant  waived  tlie  statutory  time 
allowed  between  time  of  trial  and  Judgment. 
Jones  V.  Territory,  4  Okla.  45,  43  Pac. 
1072. 

(1S86)  In  the  iibsence  of  a  showing  as  to 
the  matter,  It  Is  presumed  that  tbe  court 
Informed  defendant  of  the  nature  of  the 
indictment,  and  that  It  first  set  a  date  before 
pronouncing  sentence,  as  required  by  statute. 
Jones  V.  Territory,  4  Okla.  45,  43  Pac. 
1072. 


(1896)  The  rule  tbat  where,  on  appeal  in 
a  criminal  case,  the  whole  record  is  before 
the  court,  uo  presumptions  can  be  enter- 
tained in  favor  of  the  regularity  of  the 
proceedings,  where  from  the  record  It  does 
not  atBrmatlvely  npfear  tbat  essential  re- 
quirements have  been  complied  with  in  tbe 
trial  court,  docs  not  prevail  in  the  absence 
of  the  record. 

Jones  V.  Territory,  4  Okla.  45,  43  Pac. 
1072. 

(1899)  Where  tbe  record  shows  that  de- 
fendant was  present  when  the  court  in- 
structed the  Jury,  when  arguments  were 
made,  and  when  bis  case  was  submitted,  and 
tihe  Jury  thereafter,  on  the  same  day,  re- 
Lurned  their  verdict,  and  the  record  falls  to 
show  any  adjournment  between  the  Retiring 
jf  the  jurj-  and  the  returning  of  tbe  verdict, 
juch  record  atflrmatlvely  sbowa  the  presence 
jf  defendant  when  the  verdict  was  received. 

Lawson  v.  Territory,  8  Okla.  1,  56  Pac. 
698. 

(1900)  Where  It  does  not  affirmatively 
ippear  from  the  record  that  an  order  was 
not  made  authorizing  tbe  trial  of  a  misde- 
meanor on  Indictment,  uniier  Liiws  1895,  ch. 
.1,  S  3,  providing  that  misdemeanors  shall  be 
kriable  on  an  Information,  hut  that  a  Judge 
of  the  district  court  may  order  any  particu- 
lar misdemeanor  to  be  presented  to  the 
snnA  Jury,  and.  In  case  of  such  order  beln£ 
made,  the  misdemeanor  shall  be  triable  on 
.ndictment,  such  order  will,  on  appeal,  be 
presumed  to  have  been  made. 

Ritchie  v.  Territor>-,  0  Okla.  454,  60  Pac. 
97. 

(1901)  Where  the  evidence  warrants  the 
finding  of  a  jury  as  to  the  value  of  the 
.iroperty  stolen,  the  Supreme  Court  will  not 
i»suuie  that  the  verdict  is  the  result  of  im- 
proper mathematical  calculation. 

Filsou  v.  Territory,  11  Okla.  351,  67  Pac. 
473. 

( 1901 )  Where  the  record  shows  that 
after  a  noon  adjournment  defendants  were 
present  at  the  opening  of  the  court,  but  tbat 
lurli^  the  afternoon  tbe  Jury  were  given  a 
ten-minute  recess,  durli^  wblcb  the  court 
took  under  advisement  a  legal  question  in 
tbe  case,  it  la  not  necessary  tbat  tbe  record 
should  show  defendants  were  present  on  the 
resumption  of  the  trial. 

Flohr  v.  Territory,'  14  Okla.  477,  78  Pac. 
565. 

(1904)  Where  the  record  In  a  criminal 
case  dl8clo8e<l  that  the  Jury  were  i^ced  In 
chat^e  of  a  sworn  bailiff,  It  would  be  pre- 
sumed after  verdict  tbat  Uie  bailiff  was  duly 
sworn. 

Williams  v.  I'ulted  States,  6  Ind.  Ter. 

1,  88  S.  W.  334. 

A  challenge  for  cause  nmler  tbe  provisions 
ot  the  statutes  is  a  question  to  be  tried  bj 
ine  court,  and  In  the  absence  of  a  complete 
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record  the  preeumptlon  is  thnt  tbc  ruling  of 
the  trial  court  was  rorreot. 

(1905)  Robinson  v.  Territory,  16  Olcln. 

241,  85  Pnc,  451.  reversed  (1906)  14S 

Fed.  880. 

<1&05)  Where  the  record  shows  the  pres- 
ence of  defendant  lu  a  criminal  case  at  a 
sessioa  of  the  court,  it  will  be  presumed  that 
he  continued  in  court  until  the  first  adjourn- 
ment, unless  the  contrary  is  shown. 

Woodrbig  V.  Territory,  15  Okln.  300.  81 
Pac.  631. 

(1906)  In  the  abseni-e  of  an  exception  or 
request  for  more  specific  instructions,  it  will 
t>e  presumed  the  defendant  was  sittlsfied 
with  the  cliarge  given. 

Provens  v.  Territory,  17  Okln.  512,  87 
Pac.  661. 

(1906)  Under  Ind.  Ter.  Ann.  Stat.  1899, 
S  51,  38  U.  S.  Stat,  p.  697,  ch.  145,  S  7.  pro 
viding  that  on  a  change  of  venue  in  a  crim- 
inal case,  the  court  shall  change  tiie  venue  to 
the  nearest  place  of  holding  court.  It  Is  fot 
the  judge  to  determine  the  place  to  which 
the  cause  shall  be  transferred,  and,  on  ap- 
peal, in  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed  that  the  place 
to  which  a  change  was  had  was  the  netirest 
one. 

wmis  V.  United  States.  8  Ind.  Ter.  424, 
98  S.  W.  147. 

S  694.   Facts  or  proceedings  not  diown  by 

record. 

(1909)  Where  the  instructions  are  not  In 
the  transcript,  the  court  will  assume  that 
they  are  correct 

Hlnes  T.  United  States,  2  Okla.  Cr.  639, 
103  Pac  879. 

<1900)  Where  the  record  in  n  prosetntion 
for  misdemeanor  does  not  show  Hi.it  the  de- 
fendant wns  arraigned  ami  p!eLuleil,  tlic  ar- 
raignment and  plea  will  be  presumed;  and 
unless  tbe  record  nfflrmatively  sliows  tbeli 
absence,  it  will  not  be  considered,  where  ob- 
jection is  made  for  the  first  time  in  the 
Supreme  Court. 

Marklnson  v.  State,  2  Okla.  Cr.  323,  101 
Pac.  353. 

(1009)    The  court  should  In  all  ciises  give 
written  instructions  to  tbe  lury  unless  writ- 
ten instructions  are  waived,  and  in  thnt 
event  such  fact  should  appear  In  the  record. 
Reo  V.  .State,  3  Okla.  Cr.  281.  105  Pac. 
386. 

(1909)  A  new  trial  will  not  be  granted 
in  a  misdemeanor  case  Itecause  the  record 
does  not  show  that  the  defendant  was  ar- 
raigned, or  that  he  waived  arraignment. 

Stack  T.  State,  2  Okla.  Cr.  097.  105  Pnc. 
320. 

(1909)  Where  two  days  have  not  elapsed 
after  a  verdict  and  before  sentence,  the  ap- 
pellate court  will  presume  that  the  court 
acted  in  conformity  with  Wilson's  Rev.  & 
Ann.  Stat.  1903.  {5663.  and  that  the  time 


was  as  remote  as  conid  reasonably  be  al- 
lowed. 

McCord  V.  State,  2  Okla.  Cr.  209,  101 
Pac.  135. 

(1909)  Defendant  is  not  entitled,  under 
WUson's  Rev.  &  Ann.  ytat.  1903,  $  5663,  to 
two  days  after  verdict  of  guilty  before  sen- 
tence Is  pronounced. 

Howard  v.  State,  2  Okla.  Cr.  200.  101 
Pac.  131. 

(1900)  The  Criminal  Coart  of  Af^wals 
will  not  review  the  trial  couit's  action,  un- 
less there  has  been  an  abuse  of  the  discre- 
tion conferred  ui)on  it  by  statute. 

Armstrong  r.  State,  2  Okla.  Cr.  567,  103 
Pac.  658. 

(1910)  When  an  indictment  is  duly  re- 
turned as  a  true  bill,  properly  indorsed  and 
with  the  signature  of  the  foreman,  the  pre- 
:3umption  is  that  it  was  regularly  found, 
on  legal  and  sulBcleut  evidence  with  due 
deliberation,  and  by  the  concurrence  of  the 
requisite  number  of  jurors. 

Hopkins  V.  State,  4  Okla.  Cr.  194,  108 
Pac.  420. 

(1910)  Where  the  record  is  silent  as  to 
whether  or  not  the  defendant  has  been  ar- 
raigned, but  shows  that  the  defendant  ap- 
[ieared  by  counsel  and  announced  ready  for 
trial,  participateil  In  the  selection  of  the 
Jury  and  tbe  examination  of  tbe  witnesses, 
aud  further  shows  tbnt  tbe  issues  in  the  case 
were  properly  made  up  and  submitted  to  the 
jury.  It  Is  too  bite  after  conviction  for  the 
defendant  to  object  upon  the  ground  that 
he  was  not  arraigned,  but  where  the  record 
Is  silent  as  to  whether  the  defendant  had 
been  arraigned,  but  affirmatively  shows  that 
the  defendaut  was  accorded  all  the  rights 
aud  privileges  which  tbe  statute  secures  him 
by  arraignment,  the  Criminal  Ourt  of  Ap- 
peals will  presume  that  the  defendant  was 
either  arraigned  or  that  he  waived  arraign- 
ment. 

Wood  V.  State,  4  Okla.  Cr.  430,  112  Pac. 
11. 

(1010)  Where  the  record  is  silent  as  to 
the  presence  of  the  defendant  upon  one  day 
of  his  trial,  but  shows  affirmatively  that  he 
was  present  and  announced  ready  for  trial 
when  the  trial  began,  and  also  that  he  was 
present  when  the  verdict  of  the  jury  was 
returned,  the  entire  record  may  be  consid- 
ered and  may  be  sufficient  to  Justify  the 
presumption  that  tbe  defendant  was  present 
on  the  day  on  which  tbe  record  was  silent 
as  to  his  presence. 

Wood  V.  State,  4  Okla.  Cr.  430,  112 
Pac.  11. 

TigiO)  Where  the  record  on  appeal  shows 
that  the  vei-dlct  of  a  i>etlt  jury  was  signed 
by  the  foreman,  and  there  is  nothing  in 
the  record  to  show  tlnit  the  court  Instructed 
,  tbe  jury  that  less  than  the  twelve  jurors 
could  return  a  verdict,  and  nothing  to  show 
that  less  than  the  twelve  concurred  in  the 
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verdict  returned,  It  will  be  presumed  that 
the  verdict  was  regular  and  unanimous, 
nfe  T.  State,  4  Okla.  Or.  32«,  112  Pac. 
24. 

(1910)  Where  an  iDStructioo  given  iu  the 
trial  of  a  case  miy  or  may  not  bavo  been 
correct,  depending  for  its  correi-tness  upon 
the  evidence  In  the  case,  and  the  evidence 
Is  not  properly  reserved  for  review,  either  by 
case-made  or  bill  of  exfeptions.  the  presump- 
tion that  the  court  charged  the  Jury  correctly 
must  prevail. 

Cobn  V.  State,  4  Okla.  Cr.  402,  4M,  498, 
IIB  Pac.  216.  217,  219. 

(IfiLO)  The  sranting  or  denylnK  of  a  mo- 
tion for  a  continuance  can  not  be  reviewed 
on  appeal  In  the  absence  of  a  bill  of  excep- 
tions showing  the  abuse  upon  which  tlie  ac- 
tion of  the  court  Is  invoked. 

Pickett  T.  United  States,  216  U.  S.  456, 
54  r*  ed.  566,  30  .<up.  Ct.  2Wi. 

<1911)  There  tfl  no  presumption  afciiinet 
the  reeularity  of  the  proceedlnKs  in  a  court 
of  record,  as  sucb  proceedhigs  are  presumed 
to  be  regidar  unless  the  contrary  Is  affirma- 
tively made  to  appear. 

Beatty  v.  State,  5  Okla.  Cr.  105,  113 
Pac.  237. 

(1911)  Where  a  trial  Judge  had  excused 
Jurors  who  were  members  of  the  regular 
panel.  In  the  absence  of  a  showing  that  this 
amounted  to  an  abuse  of  discretion  on  tht 
part  of  the  trial  Judge,  the  Criminal  Court  of 
Appeals  wiil  presume  that  such  Jurors  were 
properly  excused. 

Beatty  v.  State,  5  Okla.  Cr.  105,  113 
Pac.  237. 

(1911)  Where  an  Indictment  recites  that 
it  Is  presented  by  the  grand  Jury,  and  it  is 
proiwrly  signed  bj-  tbe  coimty  uttoniey,  in 
dorsed  "a  true  bill"  by  tbe  foreman,  and  in- 
dorsed "presented  in  open  court  by  the  fore- 
man of  the  grand  Jury  in  tbe  presence  of  the 
Jurors,  and  Sled  in  open  court"  signed  by 
tbe  clerk  and  filed  by  the  clerk,  U  will  be 
presumed,  in  an  absence  of  a  showing  to  the 
contrary,  that  it  was  duly  returned  in  open 
court,  notwithstandlug  tlint  no  entry  of  the 
&ct  1b  made  nptm  the  minutes  or  Journal  of 
the  court. 

Jolly  V.  State,  5  Okla.  Cr.  301,  115  Pac. 
124. 

(1911)  Where  the  record  shows  that  dur- 
ing the  trial  there  was  one  adjournment,  and 
that  the  Jury  were  permitted  to  separate  un- 
der the  usual  instructions  until  tbe  follow- 
ing morning,  and  no  objections  were  made 
to  any  Instruction  or  to  tbe  failure  to  admon- 
ish the  Jury  as  required  by  statute,  and  no 
sucb  question  was  presented  by  motion  for 
a  new  trial,  it  will  be  presumed  on  appeal 
that  the  Jury  were  duly  admoniahed  by  the 
court. 

Jolly  V.  State,  5  Okla.  Cr.  801,  116  Pac. 
124. 


(1011)  Where  the  recoMs  of  the  Criminal 
Conrt  of  Appeals  show  the  flUng  of  proof  of 
service  of  notices  of  appeal  with  tbe  clerk 
thereof,  and  the  return  showing  such  service 
Is  lost  from  the  papers  through  no  fault  of 
the  plaintiff  in  error,  it  will  not  be  presumed 
that  the  service  and  proof  of  service  were 
regular,  iu  the  absence  of  any  showing  to 
the  contrary. 

Scbrlebar  v.  State,  6  Oklii.  Cr.  119,  116 
I'ac.  348. 

(1011)  In  the  absence  of  all  the  evldoice 
taken  upon  the  trial  from  the  record  filed  in 
the  Criminal  Cburt  of  Appeals,  tbe  presump- 
tion will  be  that  the  evidence  was  am[rty 
sufllclent  as  to  the  guilt  of  the  defendant  of 
the  offense  charged. 

KUlough  v.  State,  6  Okla.  Cr.  311,  118 
Pa&m 

(1911)  Where  it  is  not  shown  by  the  rec- 
ord that  the  court  appointed  a  time  for  pro- 
nouncing Judgment,  or  that  for  this  'reason 
objection  was  rendered,  it  will  be  presumed 
that  the  Judgment  was  pronounced  at  a  time 
appointed  by  the  court  In  conformity  with 
the  requirements  of  the  statutes. 

Dalton  v.  State,  6  Okla.  Cr.  36S.  IIS 
Pac.  1001. 

(1012)  When  the  circumstances  disclosed 
by  the  record  indicate  that  the  court  gave 
oral  tnatructlons  which  (were  rdtluced  to 
writing  and  made  a  part  of  the  record,  in 
the  absence  of  showing  to  the  contrary.  It 
will  be  presumed  that  the  Instructions  were 
written  out  and  given  to  the  Jury  before 
they  retired  to  deliberate. 

Havill  V.  State,  7  Okla.  Cr.  22,  121  Pac. 
7»4. 

(1912)  I'nder  Conip.  Laws  1900,  S  6823. 
subd.  6,  all  Instructions  given  to  a  Jury  by 
a  trial  court  must  be  In  writing,  unless 
waived  1^  both  parties;  and  such  Instruc- 
tions must  be  filed  and  become  part  of  the 
record. 

Havill  V.  State,  7  Okla.  Cr.  22,  121  Pac. 

704. 

(1912)  In  the  absence  of  a  proper  record 
affirmatively  showing  the  contrary,  the  pre- 
sumption is  that  the  court  had  continned 
the  case  for  a  presumably  lawful  cause;  and 
the  burden  was  on  the  defendant,  in  eup- 
l>ort  of  his  motion  to  dismiss,  to  show  that 
the  lack  was  on  the  part  of  the  state  through 
Its  prosecuting  officers:  otherwise  the  pre- 
sumption Is  that  tbe  delay  was  caused  by 
or  with  tbe  consent  of  the  defendant  himself, 
and  when  on  bail  he  must  demand  a  trial,  or 
resist  the  continuance  of  tbe  case  from  term 
to  term ;  and  a  def«'.dant  who  has  never  de- 
manded or  been  refused  trial  is  not  mtlUed 
to  a  discharge  under  the  coostitntioual  pro- 
vision (art.  2,  S  20)  and  the  statutory  pro- 
vision (Snyder's  Stat..  §  6498). 

Bowes  V.  State,  7  Okla.  Cr.  316.  126 
Pac.  580. 

(1913)  Unless  the  record  affirmatively 
■hows  tbe  absence  of  a  d^endant  daring  his 
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trial,  tlie  question  wbetber  he  was  prewit 
at  sucb  trial  can  not  be  raised  for  tbe  first 
time  upon  appeal. 

Boms  T.  State,  8  Okla.  Cr.  5S4,  129  Pac. 
657. 

(1913)  It  will  be  presumed  on  appeal  tbut 
the  court  properly  exercised  Its  discretion  In 
admitting  testimony  given  by  a  witness  at 
the  preliminary  hearing. 

Edwards  v.  State,  9  Okla.  Gr.  306.  131 
Pac.  956. 

(1918)  On  ai^>eal  In  a  criminal  case,  every 
preBmnption  will  be  indulged  In  faror  of  the 
trtal  conrt's  rulings,  the  regularity  of  the 
proceedings,  and  the  correctness  of  the  ver- 
dict. 

Edwards  v.  State,  9  Okla.  Cr.  306,  131 
Pac.  966. 

(1913)  The  proceedings  of  a  court  of  rec- 
ord are  presumed  to  hare  been  regular  and 
in  due  form  ot  law,  and  we  must  presume 
tbat  tbe  clerk  or  county  attorney  read  the 
information  and  !^tated  the  lAea  of  the  de- 
fendant to  the  Jury,  unless  the  contrary  ap- 
pears from  the  record. 

Stark  V.  State,  10  Okin.  Cr.  177,  185 
Pac.  441. 

(1913)  Where  tlie  record  shows  that  ac- 
cused was  present  when  the  trial  began,  but 
is  silent  as  to  his  presence  during  the  trial. 
It  will  be  presumed  tbat  be  wns  present 
tbroughout  the  trial. 

HeniT  v.  State.  10  Okht.  Cr.  369,  136 
Pac.  982. 

(1913)  Unless  it  otherwise  apiJcars  from 
the  record,  it  will  be  presumed  that  tbe  er- 
rors comi^lned  of  did  not  Involre  the  trial 
court's  Jurisdiction  or  derive  accused  of  u 
substantial  right 

Jones  V.  State,  10  Okla.  Cr.  216,  137 
Pac.  121. 

(1916)  In  the  absence  from  tbe  case-made 
or  a  certified  transcript  of  Ihe  record.  In- 
cluding a  copy  of  the  minuter  of  the  trial, 
and  where  tbe  question  was  not  raised  by 
objection  made,  or  exception  taken  upon  the 
trial,  the  presumption  will  be  that  tbe  de- 
fendant was  present  during  tbe  whole  trial. 
Bobbins  V.  State.  12  Okla.  Cr.  294,  155 
Pac.  491. 

(1017)  In  the  absence  of  any  afflnnatlTe 
sbowing  to  the  contrary,  It  will  be  presumed 
on  appeal  that  all  proceedings  in  the  lower 
court  were  regular,  und  that  all  persons  ap- 
pearing In  the  role  of  public  officers  were 
duly  authorized  so  to  do  as  provided  by  law. 
Pace  V.  State,  13  Okla.  Cr.  Sm,  165 
Pac.  1160. 

(1919)  Wba«  one  of  several  codef end- 
ants  is  pot  on  trial  s^rately.  and  tbe  rec- 
ord Is  siloit  as  to  bow  said  severftnce  was 
erantedf  It  will  be  presumed  that  it  was  reg- 
nlariy  granted  on  the  motion  of  tbe  state, 
or  on  the  motion  of  the  defmdant 

Weenis  v.  States  16  Okla.  Cr.  198,  182 
Pac.  264. 


I  (1919)  Where  an  appeal  was  taken  to  tbe 
Criminal  Court  of  Appeals  from  a  Judgment 
of  conviction  and  record  falls  to  show  that 
the  Jndgmoit  was  superseded  by  the  giving 
of  the  required  supersedeas  bond  In  tbe  court 
below,  tbe  presumption  obtains  that  such 
Judgment  was  immedlntely  declared  In  ef- 
fect according  to  its  terms  by  the  incarcera- 
tion of  the  prisoner  In  the  penitentiary  where 
such  imprisonment  was  provided  In  the  Judg- 
ment. 

Smith  v.  State.  16  Okla.  Cr.  701,  1S3 
Pac.  516. 

(1919)  In  the  aliwncc  of  a  proper  record 
affiiTnatively  showing  the  contrary,  the  pre- 
sumption is  that  the  court  had  continued 
the  case  for  a  presumably  lawful  cause.  The 
burden  was  on  the  defendant,  in  support  of 
his  motion  to  dismiss,  to  abow  tbat  tbe 
laches  wfls  on  the  part  of  the  sbite  thmugh 
its  prosecuting  officers;  otherwise  tbe  pre- 
sumption is  that  the  delay  was  caused  by 
or  with  the  consent  of  the  defendant  him- 
self, and  whni  on  ball  be  must  demand  a 
trial,  or  resist  the  continuance  of  tbe  case 
from  term  to  term.  A  defendant,  who  has 
never  demanded  or  been  refused  trial,  Is  not 
entitled  to  a  discbarge  under  tbe  constitu- 
tional provision  (art.  2,  9  20)  and  the  statu- 
ton-  provision  (Rev.  Lawa  1910.  $  5549). 

Weeks  V.  State.  16  Okla.  Cr.  443,  183 
Pac.  932. 

(1920)  On  appeal,  all  presumptions  favor 
tbe  regularity  of  tbe  t«vx:eedingB  in  the  trial 
frourt.  Where  Judgment  was  pronounced 
against  the  defendant  less  than  two  days 
after  the  rendition  of  the  verdict  without 
obji>ction  on  his  part,  the  presumption  will 
I  e  entertained  in  the  Criminal  Court  of  Ap- 
lieals  that  the  trial  court  did  not  intend 
to  remain  in  session  for  two  full  days  after 
the  rendition  of  the  verdict,  and  that  the 
Judgment  was  pronounced  at  as  remote  a 
time  as  could  reasonably  he  allowed;  the 
reconl  being  silent  as  to  the  length  of  time 
the  court  remained  in  session  after  the  ren- 
dition of  the  verdict 

Williams  V.  State,  —  Okhi.  Cr.  — ,  190 
Pac.  892. 

(1920)  Where  defendant  falls  to  question 
the  authority  of  the  attorney  general  to  ai>- 
pe»r  In  the  capacity  of  a  public  prosecutor 
in  tbe  trial  court  It  will  be  presumed  on 
appeal  that  the  proi-eedlngs  were  In  all  re- 
spcts  regtilar,  and  that  the  attorney  gen- 
eral wa.o  clothed  with  the  prerequisite  au- 
thority to  appear  In  that  capacity. 

Luther  v.  State.  ~  Okla.  Cr.  — ,  193  Pac. 
533. 

( 1920)  Under  the  provisions  of  Kev.  liAws 
1910.  {  5680,  the  «camlnlng  magistrate  in 
ftiony  cases  Is  authorized  to  bind  tlie  de- 
fendant to  answer  either  the  offense  named 
In  tbe  preliminary  complaint  or  "any  other 
offense,  according  to  the  fact" ;  and  the 
Criminal  CTOurt  of  Appeals  will  presume,  in 
tlie  absence  of  an  aStrmatlve  showing  to  the 
contrary,  that  the  Information  upon  which 
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the  case  Is  tried  was  supported  by  tbe  facts 
dlBclosed  by  the  evidoice  of  the  citate  at 
the  preliminary  bearing. 

Agent  V.  State,  —  Okln.  Cr.  — ,  104  Tac. 
233. 

(1920)  111  the  absence  of  a  case-made 
containing  tbe  evidence,  it  will  be  presumed 
that  tbe  evidence  adduced  upon  tbe  trial  was 
sufficient  to  warrant  tbe  trial  court  in  giving 
an  instruction  substantially  in  tbe  InnKUuge 
of  the  statute. 

Brown  v.  State,  —  Okl.a.  Cr.  — ,  VM 
Pflc.  272. 

(1921)  Wbere  tbe  defendant  cballengea 
the  correctness  and  sufficiency  of  the  record 
of  tbe  testimony  taken  at  a  preliminary  ex- 
nmination,  by  motion  to  quash  the  Informn- 
tton  and  by  objections  to  arraignment,  and 
the  court  overrules  such  objections,  and 
where  nothhig  appcirs  of  record  showini: 
the  flndbi^  of  fact  and  conclusions  of  law 
by  the  court,  the  motion  to  quash  and  ob- 
jections to  arraignment  will  be  considered 
properly  determined  adversely  to  the  defend- 
ant 

Harris  v.  State,  —  Okln.  Cr.  — .  100 
Pac.  354. 

§  695.   Discretion  of  lower  court. 

(1921)  The  suiierior  court,  or  the  jmlpe 
thereof,  may  in  bis  di-scrotion  transfer  to  tlio 
district  court  any  ciuise  ])ending  and  unde- 
termined therein  wblcli  niny  he  within  the 
jurisdiction  of  tbe  district  court.  Sess.  I^ws 
1915,  p.  25,  §  15.  A  refusal  to  exercise  such 
discretion  will  not  be  disturbed  by  an  appel- 
late court  unless  there  was  a  clear  abuse  of 
such  discretion,  to  the  manifest  prejudice  of 
one  or  the  other  of  the  parties. 

Williams  T.  Sfcite.  —  Oltla.  Cr.  — ,  190 
Pac.  400. 

S  696.   Preliminary  proceedings. 

See  S  348. 
Montgomery  v.  State,  —  Okla.  Cr.  — , 
199  Pac.  222. 

(1010)  Where  the  t-ourt  or  Jndpe  iierniits 
the  prosecuting  attorney  to  indorse  tbe  names 
of  sdditioiuU  witnesses  for  tbe  prosecution 
on  tbe  indictment  or  Informntion  at  tbe  trial 
of  tbe  cause,  it  will  not  he  held  to  be  ro- 
rerslblc  error  by  tbe  Criminal  Court  of  .Ap- 
peals, unless  It  clearly  appenrs  tbiit  it  was 
prejudicial  to  the  siibstiuitiiil  riphts  of  tbe 
defendant. 

Colbert  V.  State,  4  Okla.  Cr.  48",  113 
Pac.  55S. 

(1011)  Under  Snyder's  Comp.  T^aws  1909 
S  6691,  tt  Is  within  the  discretion  of  the  trial 
court  to  permit  the  names  of  additional  wit- 
nesses for  the  prosecution  to  be  Indorsed  on 
the  information  or  indictment  after  the  trial 
lifts  begun;  and  when  the  record  fails  to 
show  an  abuse  of  this  dK-retiou  or  that  tbe 
defendant  suffered  any  Injnrj-  thereby,  it  new 
trial  will  not  he  granted  on  this  account. 

Stockton  V.  State.  5  Okln.  Cr.  310.  114 
Pac.  626. 


(1912)  The  ruling  of  the  trial  court  in 
iwrmtttlng  the  prosecution  to  Indorse  the 
names  of  additional  witnesses  on  the  infor- 
mation when  the  case  was  called  for  trial, 
l>eing  within  the  discretion  of  tbe  court,  will 
not  be  reversed  in  the  absence  of  abuse  of 
discretion. 

Hughes  v.  State.  7  Okln.  Cr.  117,  122 
Pnc.  554. 

(1012)  In  felouy  cases  less  than  capital, 
tbe  names  of  additional  witnesses  may  be  In- 
dorseil  on  an  information  or  Indictment  at 
any  time  within  the  discretion  of  the  court, 
and  this  discretion  will  not  be  reviewed  on 
appeal  unless  the  record  shows  that  it  was 

Blgfeather  v.  State.  7  Okla.  Cr.  364,  123 
Pac.  1026. 

Tlie  granting  of  a  severance  on  applica- 
tion of  tbe  state  will  not  be  disturbed  un- 
less it  clearly  arrears  that  appellant  was 
injured  thereby. 

(1912)  Bates  v.  State.  S  Okla.  Cr.  4.3C, 
128  Pac.  163;  (1912)  Xor.b  v.  State. 
8  Okla.  Cr.  4-18,  132  Pac.  829. 

(1910)  .\fter  C.  a  co-defendant,  had 
pleitdeil  gutlt.v  to  the  chaise,  and  after  the 
trial  had  commenced,  tbe  state  asked  per- 
iiii::^^ion  to  Indorse  his  name  upon  tbe  infor- 
iimtion  and  to  use  him  as  a  witness  against 
the  defendant,  it  was  held  diwretionary  with 
tlie  trial  couit.  Where  no  manifest  abuse  of 
such  discretion  npi>ears,  :i  judpment  of  coii- 
\i<'rion  win  not  be  reversed. 

Bradshaw  v.  State,  10  Okln.  Cr.  624,  IST* 
Pac.  1102. 

§  697.   AmendmenU  and  rulings  as  to  iiH 

dictment  or  pleas. 

!^"oe  5  ICS. 

Phillips  V.  L'nited  Sfcites,  201  Fed.  259. 
A  motion  in  a  misdemeanor  case  to  wlth- 
(!ri  w  a  plea  of  guilty  and  to  substitute  there- 
for a  plea  of  not  guilty,  is  addressed  to 
(he  sound  discretion  of  tbe  court,  and  its 
disTietion  will  not  be  disturbed,  unless  au 
:;biif;E!  of  discretion  apjtears. 

(1912)  Jenkins  v.  State,  7  Okla.  Cr.  740. 
120  Pac.  20S;  (1912)  McDaniel  v. 
State,  0  Okla.  Cr.  090,  120  Pac.  299. 

In  a  felony  case,  if  defendant  plead  guilty 
ivithout  the  benefit  of  counsel,  or  was  In- 
ilutnced  to  enter  such  plea  either  by  his 
i  ounsel  or  by  the  prosecution,  or  by  act  of 
I  lie  <'Ourt,  he  should  be  accorded  the  riglit  of 
iriiil  by  jury,  by  permitting  him  at  any  time 
liefore  judgment  to  withdraw  his  plea  of 
jruilty  and  substitute  therefor  a  plea  of  not 
Jiuilty. 

(1912)  Jenkins  v.  State,  7  Okla.  Cr.  740, 
120  Pac.   298;    (1912)   SIcDanlel  v. 

State.  6  Okla.  Cr.  696.  120  Pac.  299. 
(1910)  I'ndor  the  statute,  permission  to 
indo-se  tbe  names  of  additional  witnesses  on 
;m  iuformntion  during  the  trial  is  a  matter 
within  tbe  Judicial  discretion  of  the  trlnl 
court,  and  unless  an  abuse  of  this  discretion 
a  PI  ears,  prejudicial  to  the  subsUntlal  rlghta 
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of  the  defendant,  its  ruling  will  not  be  re- 

(Jrayson  v.  StntP,  12  Okla.  Cr.  226,  154 
Pac.  334. 

(1917)  A  motion  to  set  aside  nn  informa- 
tion on  the  ground  thiit  the  proof  offered  at 
the  examining  trial  Is  insufficient  to  estab- 
lish the  commiBsion  of  the  crime  charged  Is 
addressed  to  the  sound  discretion  of  the  trial 
court;  and  on  appeal  by  the  state,  the  Crim- 
inal Court  of  Appeals  will  examine  carefully 
all  the  facts  and  circumstances  disclosed  at 
the  bearing  on  the  motion,  and  determine 
wbether  or  not  the  court  abused  his  discre- 
tion; and  if  not,  the  Judgment  of  the  ti-ial 
court  will  be  affirmed;  if  so,  the  ludgiuent 
will  be  reversed  and  the  cause  remanded  for 
trial. 

State  T.  BeU,  13  Okla.  Cr.  064,  166  VAc. 
451. 

(1920)  A  trial  court  may  In  its  discretion 
penult  a  plea  of  not  guilty  to  be  withdrawn 
for  the  purpose  cf  allowing  the  defendant 
to  file  a  motion  to  set  aside  an  information, 
and  the  denying  of  such  request  will  not  be 
reviewed  upon  appeal  unless  an  abuse  of  dis- 
cretion is  shown  or  appears  from  the  cir- 
cumstances. 

McGarrah  v.  State,  —  Okla.  Cr.  — ,  187 
Pac.  S06. 

S  698.   Qianee  f»f  Tenne. 

(1890)  The  statutory  discretion  vested  in 
tbe  trial  court  in  regard  to  granting  a  ch  uige 
of  vraue  wHl  not  be  interfered  with,  unless 
abused,  so  as  to  amount  to  a  denial  of  jus- 
tice. 

Cutler  T.  Territory,  8  Okla.  101,  56  Pac. 
801. 

Abuse  of  discretion  only  Is  ground  for  re- 
view of  the  action  of  the  trial  Judge  on  nn 
spplication  for  change  of  venue. 

(190S)  Johnson  v.  Sbite.  1  Okln.  Cr.  321, 
97  Pac.  1059;  (1913)  Tegeler  v.  State. 

9  Okla.  Cr.  13S,  130  Pac.  1164. 

(1910)  By  "abuse  of  discretion"  is  m&mt 
a  clearly  erroneous  conclusion  and  judgment, 
one  that  is  clearly  against  the  logic  and  ef- 
fect of  such  facts  as  are  presenteil  in  sup- 
port of  the  application,  or  against  the  rea- 
sonable and  probable  deductions  to  be  drawn 
from  the  facts  dlscloi^  upon  tbe  heariiv;. 
Starr  v.  State,  4  Okla.  Cr.  128.  115  Pac. 
356. 

The  application  for  a  change  of  Venue 
in  a  criminal  cause  is  nddressed  to  the 
fuiund  discretion  of  the  court,  and  the  Crim- 
inal Court  of  Appeals  will  not  reverse  the 
ruling  of  the  trial  court  denying  an  appli- 
cation for  a  change  of  venue  unless  it  is 
made  to  appear  that  there  has  been  such 
an  abuse  of  discretion  as  to  constitute  a 
denial  of  a  substantial  right. 

(1910)  Turner  v.  State.  4  Okln.  Cr.  164, 
lU  Pac.  988;  (1913)  Sayers  v.  Stnte. 

10  Okla.  Cr.  2.^3,  335  Pac.  1073. 


A  petition  for  a  change  of  venue  is  ad* 
dresfed  to  the  sound  discretion  of  tbe  trial 
court,  and  the  judgment  below  will  not  be 
reversetl  by  tJie  Criminal  Court  of  Appeals 
for  tbe  failure  to  grant  tbe  change  of  venue 
unless  it  clearly  api>ears  that  tbe  discretion 
of  the  court  wus  abused  to  the  prejudice  of 
the  defendant. 

(1910)  Black  V.  State,  3  Okla.  Cr.  547, 
107  Pac.  524;  (1013)  Rouie  v.  State, 
i)  Okla.  Cr.  345,  131  Pac.  953;  (1913) 
Watson  V.  Stnte,  9  Okla.  Cr.  1,  130 
Pac.  816;  (1915)  Gentry  v.  State,  11 
Okla.  Cr  355,  146  Pac.  719;  (1918) 
Smith  V.  State,  14  Okla.  Cr.  348,  171 
I'ac.  341;  (1919)  Allen  v.  State,  16 
Okla.  Cr.  136,  ISO  Pac.  564. 

(1912)  Where  au  appeal  Is  taken  to  the 
Criminal  Court  of  AppeaU^  it  Is  the  duty 
of  counsel  for  appellant  lu  his  brief  to  point 
out  the  speciflc,  alleged  error  upon  which  be 
relics,  and  to  make  the  best  argument  he  can 
to  show  that  the  trial  court  erred  in  the 
matter  complained  of,  and  that  by  this  error 
tils  client  was  deprived  of  a  substantial  right, 
to  his  injury. 

Ostendorf  v.  State,  8  Okla.  Cr.  360,  128 
Pac.  143. 

(1913)  Where  a  petition  In  error  assigns 
error  on  every  proceeding  had  upon  the  trial, 
but  tbe  brief  does  not  point  out  speclflcally 
the  grounds  of  objection,  nor  the  portion  of 
the  record  applicable  thereto,  and  counsel 
fail  to  supiwrt  the  assignments  with  citation 
of  authority,  and  it  appears  from  an  exam- 
ination of  the  record  that  tbe  constitutional 
right  of  the  defendant  to  a  "trial  by  an  im- 
partial jury  of  the  county"  was  fully  ac- 
corded, the  Criminal  Court  of  Appeals  wUl 
not  disturb  the  discretion  exercised  by  the 
trial  court  In  denying  a  change  of  venue 
and  overruling  a  challenge  to  the  panel. 

Watson  V.  State,  9  Okla.  Cr.  1,  130  Pac. 
816. 

(1913)  Tbe  trial  court's  ruling  on  a  mo- 
tiou  by  accused  for  a  change  of  venue  will 
not  he  reviewed  iu  the  absence  of  an  abuse 
of  discretion. 

Edwards  v.  State.  9  Okla.  Cr.  306,  131 
Pac.  956. 

(1914)  The  ruling  on  an  api^lcation  for  a 
change  of  venue  will  not  be  disturbed,  where 
no  arbitrary  action  or  abuse  of  discretion 

clearly  appears. 

Maddox  v.  State,  10  Okln.  Cr.  569,  139 

Pac.  994. 

(1910)  The  iiffldavits  iu  support  of  an  ap- 
plication for  a  change  of  venue  and  the 
counter  atfidavlts,  together  with  the  examina- 
tion of  the  witnesses  in  support  of  the  ap- 
plication, in  open  court,  presents  only  a  ques- 
tion of  fnct  for  tbe  court  to  pass  upon; 
and.  unless  It  is  clear  that  be  had  abused 
his  discretion  or  committed  error  in  his 
judgment,  his  flnding  and  judgment  will  not 


Digitized  by  Google 


1686 


CBIMINAL  LAW.  XV.  (G). 


[20k)a.I>ig.]  346 


be  disturbed  by  tbe  Criminal  Court  of  Ap- 
peals. 

Wright  T.  State.  12  Okla.  Cr.  443,  158 
Fac.  290. 

(1916)  The  srant  of  a  change  of  venut^  In 
a  criminal  case  Is  mnde  by  atatute  dl^retion- 
ary  with  the  trial  court,  and  tbe  Crtmlaal 
Court  of  Appeals  will  not  reverse  the  ruling 
of  the  trial  court  denying  a  change  of  venue, 
unless  It  is  made  to  clearly  appear  that 
there  has  been  such  .nn  abutie  of  discretion 
as  to  amount  practically  to  »  denial  of  jus- 
tice. 

Maddox  V.  State,  12  Okla.  Cr.  4tt2,  1.5fi 
Pac.  S83. 

(1918)  The  verdict  of  n  jury  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal where  there  Is  competent  evidence  in 
the  record  sufficient  to  snsitnin  the  convic- 
tion. 

Ward  V.  Stale,  5  Oliia.  Cr.  175 
Pac.  557. 

(1919)  Under  the  statute  in  this  stato,  a 
change  of  venue  rests  In  the  discretion  of  the 
trial  court  to  which  such  motion  is  niaile, 
and  a  refusal  to  grant  a  change  of  venue 
will  not  work  a  reversal  of  a  case  unless  it 
be  clearly  shown  by  the  defendant  that  the 
court  abused  its  discretion  in  denying  said 
motion. 

Browder  v.  State,  16  Okln.  Cr.  43,  180 
Pac.  571. 

(1920)  A  pettllon  for  change  of  venue 
under  our  law  is  addressed  to  the  sound 
discretion  of  the  trial  court;  awl.  unlesH  It 
affirmatively  apitears  thiit  tlie  cf>urt  abased 
this  discretion  in  such  manner  as  to  effect 
the  rights  of  the  party  to  the  litigation  com- 
plaining of  the  ruling,  a  new  trial  will  not 
be  awarded  on  appeal. 

Emert  v.  State,  —  Okla.  Cr.  — .  189 
Pac.  195. 

(1021)  Tbe  granting  of  a  change  of  venue 
is  by  statute  made  discretionary  with  the 
trial  court,  and  the  Criminal  Court  of  Ap- 
Iieals  will  not  reverse  tbe  ruling,  of  the  trial 
court  refusing  a  change  of  venue  unless  there 
has  been  such  an  abuse  of  discretion  as 
amounts  to  a  practical  denial  of  Justice. 
Williams  V.  State.  —  Okln.  Cr.  — .  109 
Pac.  400. 

{  699.   Contimunee. 

See  I  337. 

Boswell  V.  State,  8  Okla.  Cr.  1.52,  126 
Pac.  826. 

See  I  S74. 

Hodges  V.  State.  16  Okla.  Cr.  IKt.  IS2 
Pac.  260. 

See  i  324. 
Winfleld  v.  Stnte,  —  Okla.  Cr.  — .  191 
Pac.  009;  KlUlon  v.  State.  —  Okla. 
Cr.  — .  198  Pac.  625. 

See  S  829. 

Fisher  v.  State,  —  Okla.  Cr.  — ,  196 
Pac.  724. 


(1904)    Tbe  Supreme  Court  will  not  re- 
verse the  decision  of  tbe  trial  court  on  a 
refusal  of  a  continuance  in  a  criminal  case, 
where  the  abuse  of  discretion  la  not  shown. 
Uarrison  t.  Territory,  13  Okla.  690.  76 
Pae.  182. 

(1904)  The  refusal  of  a  continuance  in 
a  criminal  case  will  not  be  held  reversible 
error,  unless  there  Is  a  clear  abuse  of  dis- 
cretion. 

Welty  V.  United  States.  14  Okla.  7.  76 
Pac.  121. 

(1908)  Rtfusal  of  an  ain)licatloa  for  a 
continuance  for  want  of  time  to  prepare  for 
trial  is  not  subject  to  review.  In  the  absence 
of  a  showing  of  abuse  of  discretion.' 

Johnson  v.  State,  1  Okla.  Cr.  321,  97 
Puc.  1059. 

(1000)  lu  au  uiiplictition  fur  a  continu- 
ance of  a  prosecution  for  munler.  It  is  not 
enough  to  allege  that  defendant  exiiects  t» 
be  able  to  prove  by  the  absent  witness  that 
the  deceased  threatened  to  kill  defoidant, 
but  the  arollcation  should  allege  that  defrad- 
ant  wlU  be  able  to  prove  that  at  the  time  of 
the  homicide,  tbe  deceased,  by  such  act. 
caused  defendant  to  believe  that  tbe  deceased 
was  then  about  to  carry  such  threats  Into 
execution. 

Rhea  v.  Territorv,  3  Okla.  Cr.  230,  105 
Fac.  314. 

The  granting  ur  refusal  of  a  coutinuance 
in  u  erlmlnul  case  Is  largely  in  the  discre- 
tion of  the  trial  court,  and  the  appellate 
court  will  not  reverse  tbe  trial  court  on  a 
leciKlou  of  a  matter  which  rests  In  the 
sound  discretion  of  the  court,  unless  it  is 
shown  that  there  hns  been  an  abuse  of  dis- 
cretioQ. 

(11*09)  Vance  v.  Territory,  3  Okla.  Cr. 
208,  105  Pac.  307;  (1912)  Hughes  v. 
State,  7  Okla.  Cr.  117,  122  Pac.  554; 
(1912)  Milton  V.  State,  7  Okla.  Cr.  407, 
124  Pac.  81;  (1013)  Davis  v.  State.  10 
Okla.  Cr.  ICO,  135  Pac.  438;  (1913) 
Monaghan  v.  State,  10  Okla.  Cr.  80, 
134  Phc.  77;  (1015)  Stephens  v.  State. 
12  Okla.  Cr,  90.  152  Pac.  138;  (lOlSi 
Bond  V.  United  States,  252  Fed.  804; 
(1921)  Hill  v.  State.  —  Okla.  Cr.  — . 
200  Pac.  2.-»3. 

Applications  for  contlnnnnee  are  ad- 
dreHSed  to  the  discretion  f>f  the  trial  court, 
and  the  Criminal  Court  of  Appeals  will  not 
reverse  a  judgment  of  the  trial  court  upon 
its  action  in  a  matter  of  discretion,  unless 
there'  appears  a  clear  abuse  of  such  discre- 
tion. 

(1012)  V  State,  7  Okla.  Cr.  141.  122 
Pac.  1111;  (1915)  Gentry  v.  State,  11 
Okla.  Cr.  355.  146  Pac.  719. 

(1912)  An  application  for  a  continuance 
Is  addressed  to  the  sound  discretion  of  the 
trial  judge;  and  his  action  thereon  will  not 
be  reviewed  upon  appeal,  unles  It  appears 
from  the  record  that  such  discretion  was 
abused  to  tbe  injury  of  appellant;  for  a 
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motion  for  n  coDtlnuance  nhtch  was  fatally 
defective,  see  opinion. 

Gregg  T.  City  of  Kingfisher.  8  Okla.  Cr. 
8.  125  Pac.  1083. 

(1912)  Although  an  appliciiitlon  for  a  con- 
tin  nanoe  may  appear  to  be  good  on  Ita  foce, 
yet  if  upon  trial  the  record  discloses  the 
fact  that  the  testimony  asked  for  would  be 
cnmnlative  or  that  auch  testimony  would 
probably  not  Influence  the  action  of  the  jury 
In  flndlnK  a  verdict,  a  conviction  will  not  be 
reversed  uvon  apiJeal. 

Utehfleld  v.  State,  8  Okla.  Cr.  164,  126 
Pac.  707. 

(1012)    The  discretion  of  the  trial  court, 
in  rnling  on  a  motion  for  contlnnance,  will 
not  be  reviewed  unless  applicant  was  de- 
prive«l  of  some  material  right  to  his  injury. 
Boswell  V.  State.  8  Okla.  Cr.  162,  126 
Pac.  826. 

(1012)  Where  a  motion  for  continuance 
Is  interposed  upon  the  ground  of  the  absence 
of  material  witnesses,  and  although  on  its 
face  such  motion  piay  contain  good  grounds 
for  contlnunnoe.  if  upon  the  trial  the  record 
discloses  the  fact  that  the  testimony  of  the 
witnesses  asked  for  would  be  cumulative, 
the  Criminal  Court  of  Appeals,  as  a  genera) 
rule,  will  not  Interfere  with  the  order  of  the 
trial  court  overruling  such  motion. 

Bethel  v.  State,  8  Okla.  Cr.  61,  126  Pac. 
688. 

An  application  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  bis  action  thereon  will  not  be  re- 
viewed upon  appeal,  unless  an  abuse  of  this 
discretion  Is  shown.  . 

(1013)  Houghton  v.  State,  8  Okla.  Cr. 

526,  128  Pac  1105;  (1013)  Addlngtou 

V.  State.  8  Okla.  Cr.  703,  130  Pac. 

311;  (1013)  Cox  V.  State,  9  Okla.  Cr. 

378,  131  Pac.  1109:   (1813)  White  v. 

StHte.  9  Okla.  Cr.  442,  132  Pac.  381: 

(1918)  Roebuck  v.  State,  14  Okla.  Cr. 

241,  170  Pac.  277. 

(1913)  A  defendant  is  not  entitled  to  a 
continuance,  as  a  matter  of  right,  to  secure 
cumulative  testimony :  and  If  special  reasons 
exist  why  a  continuance  should  be  granted 
to  obtain  tills  class  of  evidence,  these  rea- 
sons must  clearly  be  set  out  In  the  applica- 
tion for  a  contlnnance. 

Jones  V.  State,  8  Okln.  Cr.  r»76.  12ft  Pac. 
440. 

(1013)  The  refusal  of. a  continuance  In  a 
criminal  case,  applied  for  on  grounds  not 
enmnerated  In  the  statute.  Is  a  matter  within 
the  discretion  of  the  trial  conrt;  and  noth- 
ing but  an  abuse  of  this  discretion  will  war- 
rant the  appellate  court  in  Interfering  with 
tlie  judgment. 

Robinson  v.  State,  8  Okla.  Cr.  667.  ISO 
Pac.  121. 

(1918)  The  nOSax  of  the  trial  court  on  an 
anillcatlon  by  accused  for  a  continuance  will 


not  be  reviewed  in  the  absence  of  an  abuse 
of  discretion. 

Edwards  v.  State,  9  Okla.  Cr.  306,  131 
Pac.  056. 

An  application  for  a  continuance  on  ac- 
count of  absent  witnesses  Iv  addressed  to  the 
discretion  of  the  trial  court,  and  a  Judgment 
of  convfctlon  will  not  be  reversed  on  the 
ground  that  the  court  refused  to  grant  such 
continuance,  unless  there  appears  to  have 
been  a  manifest  abuse  of  discretion. 

(1813)  Key  v.  State,  10  Okla.  Cr.  200, 
135  Pac.  050;  (1013)  Tucker  v.  State, 
9  Okla.  Cr.  587,  132  Piic.  825;  (1814) 
Buxton  v.  State,  11  Okla.  Cr.  85.  143 
Pac.  58;  (1918)  Reed  v.  State.  14  Okla. 
Cr.  651,  174  Pac.  800;  (1918)  Brown 
V.  State,  15  Oklfl.  Cr.  W,  175  Pac.  66; 
(1918)  Collins  V.  State,  15  Okla.  Cr. 
86.  175  Pac.  124;  (1918)  Cames  v. 
State.  4  Okla.  Cr.  585,  179  Pac.  475; 

(1918)  Braught  v.  State,  —  Okla.  Cr. 
— ,  179  Pac.  769;  (1919)  Richards  v. 
State,  15  Okla.  Cr.  582.  179  Pac,  777 ; 

(1919)  Holden  v.  State.  16  C^la.  Cr. 
126,  180  Pac.  960. 

(1913)  The  appellate  court  will  not  Inter- 
fere with  the  discretion  of  the  trial  court  in 
denying  a  contbiuance  unless  an  abase  af- 
firmatively appears. 

Harrison  v.  State.  10  Okla.  Cr.  210,  185 
Pac.  04a 

(1918)  Where  an  application  for  a  con- 
tinuance is  overruled,  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  will  be 
considered  by  the  appellate  court  In  deter- 
mining whether  the  trial  court  abused  Its  di«- 
cretlon. 

Harrison  v.  State,  10  Okhi.  Cr.  210,  135 
Pac.  948. 

Applications  for  n  continuance  of  a  crim- 
inal cause  are  addremed  to  the  discretion 
uf  the  trial  court,  and  a  manifest  abuse  of 
dis'retlon  must  appear  before  a  Judgment 
of  conviction  will  be  reversed  because  the 
tri;il  court  refused  to  continue  the  case. 

(1913)  Sayers  v.  State,  10  Okla.  Cr.  233, 
135  Pac  1073;  (1918)  Klein  v.  State, 
n  Okln.  Cr.  350,  176  Pac.  414:  (1918 
Robnet  v.  State,  15  Okla.  Cr.  541,  178 
Pac.  S1X>;  (1920)  Brown  v.  State,  — 
Okla.  Cr.  — .  188  Pac.  1097;  (1920) 
WUllams  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  S82;  (1921)  Murray  v.  State.  — 
Okla.  Cr.  — ,  198  Pac.  973;  (1821) 
Kllllon  T.  State.  -  -  Okla.  Cr.  — ,  198 
Pac.  625. 

(1914)  The  ruling  ou  a  motion  for  con- 
tinuance will  not  be  disturbed,  unless  an 
abuse  of  discretion  Is  clearly  shown. 

Foster  v.  State,  11  Okla.  Cr.  25. 141  Pac. 
449. 

( 1814)  The  refusal  of  a  contlnnance 
soi^bt  because  counsd  were  employed  Just 
before  trial,  and  bad  no  time  for  prepara- 
tion, will  not  be  disturbed  cm  appeal,  where 
It  does  not  clearly  appear  that  the  court 
acted  aibltrarfly. 

Halt  T.  Statev  11  Okla.  Cr,  57,  142  Pac. 
1044.  . 
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(1914)  Wbere,  pending  appeal  from  a  con- 
viction, accused  becomes  a  fugitive  from  Jus- 
tice, his  appeal  will  be  dismlraed. 

Qordl  T.  State,  10  Okla.  Cr.  61(7, 143  Pac. 

a4L 

(1916)  Where  plaintiff  In  error  was  con- 
victed and  sentenced  to  serve  a  term  of  one 
year  In  tbe  penitentiary  and  to  ptiy  a  fine 
of  |l,00i>,  and  pending  tlie  determination  of 
tbe  a^ieel  from  tbe  Jud^ent,  be  was  graat- 
ed  a  pardon,  conditioned  that  be  should 
pay  1500  of  the  fine  in  fifty  monthly  instiill- 
ments  of  $10  each,  nnd  be  accepted  the 
pardon  and  filed  in  the  Criminal  Court  of 
Appeals  a  motion  to  abate  tbe  proceedings, 
it  was  held  that  the  proceedings  do  not  abate 
until  the  condition  of  tbe  pardon  has  been 
fttUy  performed. 

Slbenaler  v.  State,  11  Okla.  Cr.  504,  148 
Pac.  678. 


(1915)  Wbere  an  appeal  In  a  ileatb  pen- 
alty case  is  pending  in  tbe  Criminal  Court 
of  Appeals,  and  the  governor,  upon  the  ap- 
plication of  the  plaintiff  in  error,  commute!: 
the  sentence  to  life  imrrisonment.  the  grant- 
ing of  the  commutation  operates  as  an  aban- 
donment of  the  appeal,  and,  when  the  ac- 
tion of  the  governor  is  brought  to  tbe  at- 
tention of  the  Criminal  Court  of  Appeals, 
tbe  appeal  will  be  diBmlssed. 

West  V.  State,  11  Okln.  Cr.  274,  145  Pac. 
1107. 


Where  an  appeal  from  a  Judgment  of 
conviction  is  pending  in  tbe  Criminal  Court 
of  Appeals,  and  tbe  plaintiff  In  error  ap- 
plies for  a  pardon,  and  tbe  same  Is  granted 
and  the  fact  that  a  pardon  has  been  granted 
is  brought  to  tbe  attention  of  the  Criminal 
Court  of  Appeals,  the  appeal  will  be  dis 
missed  as  having  been  abandoned. 

(1015)   Stewart  v.  State.  11  Okla.  Cr. 

400,  146  Pac.  921;  (1915)  Slbenaler  v. 

State,  11  Okla.  Cr.  501.  14S  Pac.  678: 

(1915)  Terrell  v.  State.  11  Okla.  Cr. 

529. 148  Pac.  822;  (li)15)  Lack  v.  State. 

11  Okla.  Cr.  420,  149  Pac.  924:  (1915) 

Cowley  V.  State,  11  Okla.  (^r.  oCl.  149 

Pac.  924. 


(1915)  An  application  for  a  continuance 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  u  ruling  of  tbe  trial  court 
denying  a  continuance  will  not  be  disturbed 
by  the  appellate  court,  unless  an  abuse  of  this 
discretion  is  clearly  shown,  but  where  such 
an  abuse  is  manifest,  especially  in  a  cap- 
ital case,  it  is  the  duty  of  tbe  api>elliite  court 
to  interfere,  in  the  furtherance  of  justice. 
Morehead  v.  State,  12  Okla.  Cr.  62.  151 
Pac.  1183. 


(1917)  On  an  application  for  a  coutiuu- 
ance,  addressefl  to  court's  discretion,  when 
based  on  ground  that  counsel  had  iusuflScient 
time  to  prepare  for  trial,  the  Court  of  Crimi- 


nal Appeals  will  consider  circumstances  of 
employment  of  attorney  from  time  arrest 
was  made. 

Brewer  v.  State,  13  Okbi.  Cr.  514,  165 
Pac.  634. 

(1918)  It  is  wtthlu  tbe  discretion  of  the 
trial  court  to  grant  a  continuance  on  the 
zround  of  absence  of  witnesses  and  counscL 

Warren  v.  United  States.  250  Fed.  89, 

(1919)  Wliile  a  trial  court  must  be  fair 
to  a  defendant,  and  give  him  an  opiwrtonlty 
to  prepare  for  trial,  the  Criminal  Court  of 
Api>eals  will  not  hold  that  overruling  a  mo- 
tion for  a  continuance  to  prepare  for  trial 
Is  a  denial  of  a  fair  trial,  unless  it  (Nearly 
.Tppears  that  the  trial  court  in  overruling 
said  motion  abused  its  discretion. 

Weems  v.  State,  16  Okla.  Or.  198,  182 
Pac.  264. 

(1010)  In  order  to  cause  a  reversal  of  a 
conviction  on  account  of  tbe  OTermllng  of  a 
motion  for  continuance,  it  must  be  clearly 
shown  tbnt  tbe  court  In  so  doing  abused  its 

ilisoretion. 

Boyer  V.  State,  10  Okla.  Cr.  388,  183 
Pac.  620. 

(1919)  An  assignment  of  error  based  upon 
the  denial  of  a  continuance  will  not  be  sus- 
tauied  unless  it  affirmatively  appears  that 
the  court  in  denying  such  request  abused  ita 
discretion. 

Hemdon  v.  State,  16  Okla.  Cr.  586,  18S 
Pac.  701. 

(1921)  An  application  for  continuance 
rests  largely  in  tbe  discretion  of  the  trial 
court,  and  will  not  be  interfered  with  unless 
it  clearly  appears  that  the  discretion  has 
been  abused. 

Spann  v.  State,  —  Okla.  Cr.  — ,  197  Pac. 
531. 

$700.   Conduct  of  trial  in  genenL 

See  S  698. 

Watson  T.  State,  9  Okla.  Cr.  1,  130  Pac. 
816. 

(1900)  When  tbe  ruling  of  tbe  trial  court 
is  on  matters  resting  within  his  discretion, 
and  when  tbe  ruling  calls  for  tbe  exercise 
of  sound  discretion  on  tbe  part  of  the  trial 
Judi»>.  tbe  Supreme  Court  will  not  dlifturb 
the  findings  unless  It  Is  apparent  from  the 
record  that  there  bas  been  a  clear  abase  of 
dist'retlon. 

Perkins  y.  Territory,  10  Okla.  606,  63 

Pac.  860. 

(1910)  Where,  in  a  motion  for  a  new 
trial,  an  attempt  is  made  to  show  that  one 
of  tlie  jurors  who  sat  in  tbe  case  was  preju- 
dic(<d  against  tbe  defendant,  and  affidavits 
are  attacbcil  to  tbe  motion  for  a  new  trial 
supi)orting  tbls  charge,  and  tbe  state  replies 
with  the  affidavit  of  the  Juror  denying  such 
prejudice  and  controverting  the  statements 
made  in  the  affidavits  filed  against  bim,  this 
presents  a  questloo  of  fact  to  be  determined 
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by  the  trial  court,  and  in  the  absence  of 
a  sbowing  of  abuse  of  discretion  in  tbis 
matter,  the  Judge's  determination  of  this 
question  of  fn^t  will  not  be  disturbed  by 
tbls  court  upon  appeaL 

Smith  V.  State,  4  Olcla.  Cr.  328.  114  Fac. 
3G0. 

(1910)  In  determining  the  question  as  to 
whether  or  uot  a  given  juror  was  disquali- 
fied to  serve  in  n  case  upon  the  ground  that 
he  was  prejudiced  against  the  defendant,  the 
decision  does  not  ueces»irlly  depend  upon 
the  mere  number  of  afSdavits  on  one  side  or 
the  other. 

Smith  V.  State,  4  Olclii.  Cr.  328,  114  Pac. 

sno. 

(1911)  Where,  during  the  progress  of  a 
trial  for  murder,  the  court  over  the  objection 
of  the  defendant  suspended  the  trial  for  sev- 
eral hours  in  order  to  enable  the  state  to  pro- 
cure the  attendance  of  ahsent  wltnessos 
such  proceeding  was  within  the  sound  dis 
cretion  of  the  court,  and  the  order  of  the 
oonrt  will  not  be  reviewed  unless  an  abuse 
of  discretion  appears. 

BarUl  V.  United  States,  5  Okla.  Cr.  834 
115  Pnc.  119. 

(1912)  As  to  whether  or  not  the  statp 
may  have  a  severance  in  eases  where  defend- 
ants jointly  indicted  are  prosecuted.  Is  p 
question  vested  solely  within  the  sound  dls 
eretion  of  the  trial  Judfre;  and  this  discretlop 
will  not  be  reviewed  upon  appeal,  unless  !♦ 
aflSrmrtively  appears  from  the  record  that 
the  appellant  was  injured  thereby. 

Bates  V.  State,  8  Okla.  Cr.  436,  128  Pac 
163. 

(1914)  T)ie  rulings  of  the  trial  court  in 
sending  or  derl  Inlng  to  send  the  trial  jury  tr 
the  scene  of  the  homicide  for  the  purpose  of 
pennittlnR  them  to  make  a  personal  Inspec- 
tion of  the  premises  and  surroundings  wiP 
Qot  he  dlHtnrbed  by  the  Criminal  Const  o^" 
Appeals,  unless  it  is  oiade  clearly  to  appear 
thflt  such  court  acted  arbitrarily  and  ahnse'' 
Its  discretion  upon  circumstances  which  tenti 
rei^sonably  to  indicate  that  the  substnntiHl 
rights  of  the  person  on  trial  were  prejudiced 
thereby.  '  ' 

Seleier  v.  State,  11  Okla.  Cr.  131,  145 
Pac.  308. 

(1915>  The  Issue  raised  upon  a  challenge 
for  cause  to  a  Juror  In  a  criminal  case,  on 
the  ground  that  he  had  formed  or  expressed 
nn  opinion,  as  to  the  issues  to  be  tried,  is 
one  of  mixed  law  and  fact;  and  the  findlnc 
of  the  trial  court  upon  the  Issue  oucht  not 
to  be  set  aside  b.v  an  appellate  court  unless 
It  appears  that  upon  the  evidence  the  trial 
TOort  ought  to  have  fonnd  that  the  juror  had 
formed  such  an  oninlon  that  he  could  not  In 
law  be  deemed  Impartial. 

Gentrv  v.  State.  11  Okla.  Cr.  .155,  14G 
Pac.  719. 

(1910)  In  the  trial  of  a  criminal  case,  the 
tflklne  of  a  recess  thst  the  state  mifht  pro- 
cure the  attmdance  of  an  absent  witness  is  a 


matter  within  the  sound  dlscr^on  of  the 
court;  and  such  order  of  the  court  will  not 
be  reviewed,  unless  an  abuse  of  discretion 

appears. 

Gambiin  v.  State,  12  Okla.  Cr.  3S1.  157 
Pac.  367. 

(1918)  Where  the  trial  court  on  challenge 
by  the  state  e'scuaes  u  juror  because  of  bins 
in  favor  of  one  of  the  defendants  jointly  on 
trial,  and  also  because  of  his  Intimate  ac- 
quaintance with  the  family  of  such  defend- 
ant, his  action  In  so  doing  was  a  matter  of 
discretion,  and  unless  there  appears  to  have 
been  an  abuse  of  discretion  on  the  part  of  the 
trial  court,  which  opersted  to  the  prejudice 
and  Injury  of  the  appellant,  the  Judgment  of 
conviction  will  not  be  set  aside. 

Collins  V.  State,  15  Okla.  Cr.  96.  175 
Fac.  12;!. 

(1920)  When  the  defendant  has  exhausted 
his  peremptory  challenges  of  jurors,  the  over- 
ruling of  n  challenge  of  a  Juror  for  cause 
is  uot  a  reversible  error,  unless  It  he  made 
to  appear  that  In  so  ruling  the  court  abused 
its  discretion. 

Denfaam  v.  State,  —  Okla.  Cr.  — ,  192 
Pac.  241. 

S  701.   Beceptim  of  evidence. 

See  §  382. 
Felice  V.  State,  —  Okht.  Cr.  — ,  194  Fac. 
251. 

(1894)  The  decision  of  the  trial  court 
upon  an  objection  to  a  witness,  on  the  ground 
of  nonage  or  want  of  intelligence,  is  not  re- 
viewable except  for  abuse  of  discretion,  or 
whore  the  witness'  testimony  Is  admitted  or 
rejected  upon  an  erroneous  view  of  some 
legal  principle. 

MUllgan  V.  Territory,  2  Okla.  164,  87 
Fac.  1059. 

(ISfM)  .\  conviction  will  not  be  reversed 
on  the  ground  that  a  wltnras  under  the  age 
of  ten  years  was  permitted  to  testify  after 
an  examination  as  to  her  competency,  un- 
less It  afilrmatively  appears  that  the  court 
abused  Its  discretion  as  to  her  competency. 
Territory  v.  MUligan,  2  Okla.  164,  37 
Pac.  1059. 

(1901)  It  Is  within  the  discretion  of  the 
trial  court  to  reopen  a  cause  after  the  argu- 
ment has  commenced,  and  permit  the  prose- 
cution to  Introduce  additional  evidence;  and, 
unlPSB  there  has  been  a  clear  abuse  of  such 
discretion  to  the  manifest  prejudice  of  the 
defendant,  the  appellate  court  will  not  in- 
terfere. 

Harvey  v.  Territory,  11  Okla.  156,  65 
Pac.  88T. 

(1909)  Whether  a  photograph  of  a  place 
or  iiremises  on  which  It  Is  charged  an  offense 
has  been  commitbed,  is  admissible  in  evidence, 
is  within  the  discretion  of  the  trial  Judge, 
and  his  determination  will  not  be  disturbed 
if  there  Is  any  reasonable  ground  to  support 
it. 

Morris  v.  Territory.  1  Okla.  Cr.  617,  99 
Pac.  760. 
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(1912)  It  being  wlthiu  the  discretion  of 
the  trial  coon  to  permit  leading  qnestlona, 
where  the  diffidence  of  the  witness  is  occa- 
sioned hr  sex  and  tender  yearn,  the  discre- 
tion of  the  court  therein  will  not  be  disturbed 
in  the  absence  of  abnse. 

Lee  T.  State,  7  Okln.  Cr.  141.  12S  Pac. 
1111. 

(1012)  The  fact  tbut  evideuce  may  bare 
been  introduced  In  cblef  by  th(-  state  does  not 
necessarily  prevent  its  Introductioa  as  evi- 
dence in  rebuttal;  and  tbe  introduction  of 
such  evidence  is  a  matter  of  discretion  of 
the  trial  court,  and  will  not  be  ground  for 
reversal,  unless  an  abuse  of  this  discretion 
is  shown. 

Hampton  v.  State,  7  Olila.  Cr.  291.  123 
Pac.  571. 

(1912)  The  matter  of  reui)ening  the  testi- 
mony and  allowing  a  witness  to  be  idaced 
upon  the  stand  after  tbe  evidence  has  been 
closed  by  both  sides  is  wltbin  the  discretion 
of  the  trial  court,  and  will  not  be  reviewed 
upon  appeal  except  upon  a  clear  showing  of 
abnse  of  his  discretion. 

Gilbert  v.  State,  8  Okla.  Cr.  329,  127  Pac. 
889. 

(1914)  The  permitting  of  a  cbUd  to  tes- 
tify over  objection  that  he  is  incompetent 
will  not  be  disturbed  unless  tbe  record  shows 
a  clear  abnse  of  discretion. 

Seigler  v.  State,  11  Okla.  Cr.  131,  145 
Pac.  30S. 

(1918)  Where  no  abuse  of  discretion  ap- 
pears in  permitting  a  witness  under  teu  years 
of  age  to  testify  In  behalf  of  tbe  state, ,  the 
Ck-tmlnal  Court  of  Appeals  Is  not  authorized 
to  reverse  a  Judgment  of  couvictlon  upon 
that  ground. 

Collins  V.  State,  15  Okla.  Cr.  96.  175 
Pac.  124. 

(1920)  A  large  discretion  is  lodged  in  the 
trial  court  as  to  tbe  scope  of  cross-examina- 
tion of  witnesses  on  niHtters  affecting  their 
credibility,  and  before  a  Judgment  of  con- 
viction will  be  reversed  because  improper 
cross-examination  along  this  line  was  per- 
mitted, a  clear  abuse  of  olscretion  must  be 
shown. 

Barrow  v.  State,  —  Okla.  Cr.  — ,  188 
Pac.  351. 

(1920)  It  Is  discretion  with  tbe  trial  court 
to  reopen  the  case  after  both  sides  have 
closed  for  the  purpose  of  Introducing  fur- 
ther evidence;  and.  unless  n  clear  abuse 
of  such  discretion  appears,  no  question  Is 
presented  for  review  on  appeal. 

Wlnfleld  V.  State,  —  Okla.  Cr.  — .  191 
Pac.  609. 

(1920)  A  witness  to  good  character  may 
be  asked  on  cros»«xamlnation  whether  or 
not  he  had  heard  rumors  of  particular  and 
■peciflc  charges  of  the  commission  of  acts 
inconsistent  with  the  character  he  is  called 
on  to  prove,  not  for  the  purpose  of  estahiish- 
iBg  the  truth  of  such  facts  or  charges,  but 


to  test  the  credibility  of  the  witness  and  to 
determine  the  w^ht  to  be  giTen  Ut  efvi- 
dencft  The  extent  of  audi  crosa-examini- 
tton  is  a  matter  resting  in  the  sound  dto- 
cretion  of  the  trial  court,  and  a  Jodgmcnt 
of  conviction  will  not  be  reversed  becanae 
the  trial  court  permitted  such  a  cross-exam- 
ination unless  a  clear  abuse  of  such  dis- 
cretion is  shown. 

Russell  T.  State,  —  Okla.  Cr.  — ,  194 
Pac.  242. 

(1921)    WbUe  It  is  the  right  of  a  trial 

Judge  to  interrogate  witnesses,  when  essen- 
tial to  the  administration  of  Justice,  yet  the 
prnctlce  of  so  doing,  except  when  absolut^y 
necessai'y,  should  be  discouraged,  and  when 
It  tippears  that  there  was  an  abuse  of  dis- 
cretion by  tbe  trial  court  In  interrogating 
different  witnesses  during  the  trial  of  the 
case,  which  was  prejudtclal  to  the  substan- 
tial rights  of  the  defendant,  the  Jndgmmt  of 
conviction  will  be  reversed. 

Douglas  V.  State,  —  Okla.  Cr.  — ,  109 
Pac.  927. 

}  70S.   Ai^nmentB  and  conduct  ai  eennseL 

"See  S610. 

Ashbnm  v.  State,  16  Okla.  Cr.  417,  18S 
Pac.  521. 

S  703.   Custody,  and  eondnct  of  jury. 

(1911)  Where,  when  the  Jury  returned 
into  court,  the  Judge  inquired  If  they  had 
arrived  at  a  verdict,  and  one  of  their  num- 
ber stated,  "We  disagree  in  finding  the  cause 
of  this  forgery."  whercuiion  the  Judge  said 
that  if  they  had  not  agreed,  they  could  retire 
for  further  deliberation,  and  added,  that  if 
they  could  not  agree,  they  had  all  of  the  next 
week  In  which  to  deliberate.  It  was  held  that 
It  was  not  error,  vih&i  taken  into  oonsidera- 
tlon  with  other  circumstnnceB  in  the  case. 

Wishard  t.  State,  5  Okla.  Cr.  610,  115 
Pac.  796. 

(1912)  X'nder  Snyder's  Stat.  {6768,  pro- 
viding :  "Exccqit  as  provided  In  the  last  aec- 
tloii,  the  Jury  can  not  be  discharged  after 

the  cause  Is  submitted  to  them  until  the}' 
ha\  e  agreed  on  their  verdict,  and  rnidered  it 
In  open  court,  unless  by  the  consent  of  both 
parties  entered  upon  the  minutes,  or  unless 
lit  tbe  expiration  of  such  time  as  the  court 
deems  proper  it  satisfactorily  appears  that 
there  is  no  reasonable  probability  that  the 
Jury  can  agree."'  the  length  of  time  the  Jury 
should  be  required  to  deliberate,  and  the 
probability  of  an  agreement,  must  be  deter- 
mined by  tbe  court  from  the  facta  and  cir- 
cumstances of  the  particular  case  and  the 
court's  discretion  will  be  conclusive,  unless  it 
has  abused  Its  discretion  In  that  regard. 

Kent  T.  SUte,  8  Okla.  Cr.  188,  126  Pac. 
1040. 

(1913)  The  discbarge  of  the  Jury  wltlkout 
the  consent  of  the  defendant,  where  tbe  Jury 
returned  a  verdict  of  guilty  and  failed  to 
agree  on  the  punishment,  is  a  matter  In  the 
discretion  of  the  trial  court,  and  its  ncttoii 
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wQi  be  c<niclii^ve  unless  there  appears  to. 
hare  been  a  clear  abase  of  discretion. 

Bailees  r.  Stnte,  8  Okla.  Cr.  27,  130  Pac. 
520. 

(1^0)  Wbere  the  Jury  in  open  court  1*6- 
quest  permiBsioD  to  take  witb  them  to  the 
Jury  room,  to  inspect  during  their  delib<>ra- 
ttona,  articles  Introduced  in  evidence,  tlu> 
ccrantinp  or  refusal  of  the  request  is  in  the 
discretion  of  tlie  trial  court,  the  exercise  of 
which  will  not  be  reviewed  on  appeal  with- 
out an  affirmative  showing  that  the  dis  'i-e- 
tlon  was  abused. 

Irtoy  V.  State,  —  Okla.  Or.  — .  107  I'ae. 
526. 

I  7M.   New  triaL 

See  1547. 

Moseley  v.  State.  12  Okln.  Cr.  402.  137 
Pac.  708. 

See  1 6SS 

Russell  V.  State,  —  Okla.  Cr.  — ,  IM  Tac. 
M2. 

(1802)  The  refun:il  of  n  new  trial,  being 
in  the  discretion  of  the  trial  court,  can  not 
be  reviewed. 

Hcaellan  t.  Pyentt,  HO  Fed.  68G. 

(1804)  The  finding  of  the  trial  court,  on 
a  motion  for  new  trial,  as  to  alleged  nii«-on- 
duct  of  Jurors,  will  not  be  disturbed,  where 
the  evidence  was  conflicting. 

GaUiif  V.  Territory,  2  Okla.  523,  37  Pac. 

soe. 

( 1884)  Where  the  evidence  as  to  the 
separation  of  the  Jury  before  verdict  was 
conflicting,  an  order  by  the  trial  court  deny- 
ing a  new  trial  will  not  be  reviewed. 

Territory  v.  Oatllff,  2  Okbi.  523,  37  Pac. 
808. 

(1809)  In  tile  federal  courts  the  granting 
or  denying  of  a  motion  for  new  trial  in  a 
matter  resting  In  the  sound  discretion  of  the 
trial  court,  and  its  action  is  not  reviewable. 
Judgment  (180S)  1  ind.  Ter.  447,  4r>  S.  W. 
133,  affirmed. 

Harless  v.  United  States,  02  Fed.  353. 

(1002)  Before  a  conviction  wilt  be  set 
aside,  because  the  court  would  not  hear  nrgu- 
inent  on  motion  for  new  trial,  an  abuse  of 
discretion  must  be  shown. 

Hodge  V.  Territory.  12  Okla.  108.  68  Pac. 
1077. 

<1804)  A  new  trial  In  a  criminal  case  for 
newly  discovered  evidence  is  In  the  discre- 
tion of  the  trial  court,  though  the  motltm  Is 
■anMwted  by  the  affidavits  of  three  witnesses, 
and  BO  counter  showing  is  made  by  the  ter- 
ritory; and  the  action  of  the  court  will  not 
be  tereraed  unless  clearly  wrong. 

VanHeer  v.  Tierritory,  15  Okla.  33,  70 
Pac  264. 

(1808)  The  questions  whether  the  evt- 
d^ce  was  Insufficient  to  convict,  or  whether 
the  verdict  is  contrary  to  the  evidence  so  as 
to  Justify  a  new  trial,  being  within  the  dis- 


cretion of  the  trial  court,  its  decision  will 
not  be  disturbed,  unless  abused. 

Hinsley  v.  United  States.  1  Okla.  Cr.  382, 

98  PHC.  363. 

(1909)  "  A  new  trial  for  Insufficiency  of  the 
evidence  will  not  be  granted  unless  an  abuse 
of  the  trial  court's  discretion  appears. 

Hendrix  v.  United  States,  2  Okla.  Cr.' 
240,  101  Pac.  125. 

(1910)  The  granting  or  denying  of  a  new 
trial  ts  a  matter  not  assignable  as  error. 

Pickett  V.  United  States,  216  U.  S.  456, 
54  L.  ed.  566,  30  Sup^  Ct  265. 

(1810)  When  an  allegation  in  a  motion 
for  a  new  trial,  that  one  of  the  Jurors  was 
intimidated  and  unduly  Influenced  by  his 
fellow-Jurors  to  agree  to  a  verdict  of  guilty. 
Is  supported  by  affidavits  on  the  one  band 
and  controverted  by  affidavits  on  the  other, 
the  tower  court's  detemiination  of  the  issue 
can  not  be  disturbed  unless  It  reasonably 
appears  that  the  court  abused  its  discretion 
in  the  mtittcr,  or  that  his  determination  of 
the  question  was-  wrong. 

Saunderti  v.  State,  4  Okla.  Cr.  204,  111 
Pac.  965. 

A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  made  before 
Judgment,  or  after  the  term  ot  which  the 
Judgment  was  rendered  and  sentence  pro- 
nounced, is  addressed  to  the  discretion  of  the 
trial  court:  and  Its  ndlng  thereon  will  not 
be  dlsturtied,  except  for  an  abuse  of  discre- 
tion ;  the  presumption  being  that  the  discre- 
tion was  properly  exercised. 

(1911)  Drew  v.  Stnte,  6  Okla.  Cr.  348, 
lis  Pac  677;  (1912)  Harper  v.  State,  7 
Okla.  Cr.  581.  124  Pac.  1116. 

(1911)  Where,  in  a  motion  to  set  aside  n 
verdict  and  grant  n  new  trial,  an  attempt 
is  made  to  show  that  one  of  the  Jurors  was 
prejudiced  ugiilust  the  iiccuseil  and  affidavit 
la  Httncbed  to  the  motion  showing  prejudg- 
ment .stntemeuts  by  a  Juror,  and  the  state 
files  a  controvertinc  affidiivit  of  the  Juror 
wherein  he  deuies  that  he  made  any  such 
statements,  in  the  absence  of  a  showing  of 
abuse  of  discretion,  the  decision  of  the  trial 
court  will  not  be  disturbed. 

Stouse  V.  State,  fl  Okla.  Cr.  415,  110  Pac. 
271. 

(1812)  A  new  trial  will  not  he  granted 
for  Insnfllciency  of  the  evidence,  or  where  the 
evidence  is  conflicting;  since  these  qnestlons, 
being  within  the  discretion  of  the  trial  court. 
Us  decision  will  not  be  diftturbed,  unless  It 
appears  that  the  trial  court  abused  its  discre- 
tion touching  these  matters. 

Shown  V.  State,  7  Okla.  Cr.  261, 123  Pac. 
437. 

(1914)  Under  the  federal  practice,  the 
denial  of  a  motion  for  a  new  trial  will  not 
be  reviewed  In  the  appellate  court. 

Segnn  v  United  Statee,  218  K0I.  7!il. 
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(1014)  Motions  for  uew  trial  upon  the 
ground  of  newly  discovered  evidence,  made 
before  or  after  judgment,  are  addressed  to 
tbe  discretion  of  the  trial  court,  and  Us  rul- 
ing tliereon  will  not  be  disturbed,  .except  for 
an  abuse  of  discretion. 

Hawkins  v.  State,  11  Okla.  Cr.  73,  142 
Pac.  1093. 

(1014)  In  determining  whether  the  re 
faaal  of  a  new  trial  was  an  abuse  of  discre- 
tion, the  appellate  court  will  conBider  tbt 
entire  record  of  tbe  trial,  as  well  us  the 
record  made  on  the  bearing  of  the  motion. 

Seigler  r.  State,  11  Okla.  Cr.  131,  145 
Pac.  30& 

(1914)  The  refusal  of  a  new  trial  for 
newly  discovered  evidence  will  not  be  dis- 
turbed in  .the  absence  of  an  abuse  of  discre- 
tion. 

Seigler  r  State.  11  Okh).  Cr.  131,  145 
Pac,  808. 

(1015)  A  motion  for  a  new  trial  is  ad 
dressed  to  the  discretion  nf  the  trial  court, 
and  an  order  denying  it  will  not  be  reviewed. 

Collins  v.  United  States,  210  Fed.  670. 

(1916)  An  application  for  a  new  trial 
upon  tbe  ground  of  newly  discovered  evic!ence 
is  addressed  to  the  sound  discretion  of  tht 
court,  and  when  a  motion  of  this  kind  it- 
made,  upon  a  showing  that  strong  evidence 
of  this  character  has  been  discovered,  the 
court  should  grant  ii  new  trial.  The  law  con- 
templates that  this  discretion  should  be  exer- 
cised in  tbe  Interests  of  fairness  and  Jut:tlce. 
A  failure  to  proi)erly  exercise  the  same  will 
warrant  the  Criminal  Court  of  .appeals  In 
reversing  the  judgment  and  ordering  a  new 
trhiL 

Cantrell  v.  State,  12  Okla,  Cr.  534,  159 
Pac.  1092. 

(1017)  Where  tbe  evidence  in  support  of 
a  motion  (or  n  new  trial,  on  account  of  the 
prejudice  of  a  juror  within  the  deSnitlon  of 
actual  bias,  is  clear  and  convincing,  and  tbe 
rebuttal  evidence  is  doubtful  and  evasive,  the 
refusal  of  the  trial  court  to  grant  a  new 
trial  under  such  circumstances  amounts  to 
an  abuse  of  discretion,  such  as  will  authorize 
tbe  Criminal  Court  of  Appeals  to  reverse  the 
Judgmrait  of  conviction. 

Spradlin  r.  State.  13  Okla.  Cr.  376,  164 
Pac.  090. 

(1017)  Where.  In  a  motion  for  new  trial 
on  tlie  ground  that  one  of  the  Jurors  who 
sat  In  the  case  was  prejudiced  against  the 
defendant,  and  evidence  Is  inti'oduced  both 
In  support  of  and  hi  opposition  thereto,  a 
questiou  of  fact  is  presented  to  be  determined 
by  the  trial  court.  In  the  absence  of  a  show- 
ing of  abuse  of  discretion  In  this  matter,  tbe 
judges  determination  of  this  question  of  fact 
will  not  be  disturbed  by  ttie  court  on  apiieal. 
Spradlin  v.  State.  13  Okla.  Cr.  376,  164 
Pac.  990. 

(1918)  Where  a  motion  is  presented  to 
the  trial  court  which  involves  the  exercise  of 
the  court's  discretion,  and  the  evidence  In 


support  of  and  In  opposition  to  said  motion 
is  conflicting,  and  apparently  equally  positive 
on  each  side  of  the  controversy,  the  ruling  on 
such  motion  by  the  trial  court,  denying  said 
motion,  win  not  be  disturbed  by  the  Criminal 
Court  of  Appeal-s,  as  In  such  an  instance 
there  can  not  be  said  to  be  a  showing  of  a 
flagrant  abuse  of  discretion  by  the  trial 
court. 

Boone  v.  State,  15  Okla.  Cr.  29,  175  Pac 
61. 

(101^)  Where,  in  a  motion  for  new  trial 
i>n  the  ground  that  the  defendant  did  not 
have  a  fair  and  impartial  trial  before  an  im- 
partial jury,  aflldavlts  are  attached  to  the 
motion  tending  to  show  that  two  of  tbe  per- 
sons selected  as  jurors  had  previously  formed 
and  expressed  opinions  as  to  the  guilt  of  the 
lefendant,  and  the  state  flies  controverting 
alHdavlts  of  the  Jurors  named,  wherein  they 
Icny  making  any  such  statements;  and  on 
the  Issue  of  fact  thus  raised  testimony  is 
taken  and  the  motion  for  a  uew  trial  Is  over- 
ruled, held  that,  in  the  absence  of  a  showing 
it  abuse  of  discretion,  the  decision  of  tbe 
crlal  court  will  not  be  disturbed. 

Smart  t.  State,  14  Okla.  S71,  174  Pac. 
299. 

( 1918)  A  motion  for  new  trial  uiion  the 
ground  of  newly  discovered  evidence  Ls  ud- 
Iressed  to  the  sound  discretion  of  tbe  court, 
iud  where  the  evidence  sought  to  be  pro- 
luced  Is  purely  cumulative,  it  will  not  be 
deld  to  be  a  manife^  abuse  of  discretion  on 
Jie  i>sit  of  the  trial  court  to  overrule  such 
aiotiou.  when,  after  an  examination  on  the 
entire  record,  it  is  apjJarent  the  defendant 
Liad  a  fair  and  Impartial  trial  in  every  re- 

Noel  V.  State,  14  Oklii.  Cr.  548,  174  Pac. 
293. 

(1919)  Before  overruling  a  motion  for  a 
new  trial  can  be  held  to  be  reversible  error, 
it  must  affirmatively  ap]>ear  that  tbe  court 
In  overi-uHng  such  motion  abused  Its  dlscre- 
Uou. 

Elchards  v.  State.  15  Okla.  Cr.  582,  179 
Pac.  777. 

Motions  for  a  new  trial  on  tbe  ground  of 
newly  discovered  evidence  are  addressed  to 
the  discretion  of  the  trial  court,  and  there 
must  be  a  showing  of  manifest  abuse  of  such 
discretion  before  the  Judgment  will  be  re- 
versed on  that  ground. 

(1920)  Newby  v.  State,  —  Okla.  Cr.  — . 

188  Pac.  124;  (1921)  Waller  v.  State. 

—  Okla.  Cr.  — ,  199  Pac.  224;  (1921) 

Hill  v.  State.  —  Okla.  Cr.  — .  200  Pac. 

253;    (1921)   McKlnney   v.   State,  — 

Okla.  Cr.  — ,  196  Pac.  974. 

S  70S.  (^esttons  of  fact,  verdicts,  and  findings. 
S  706.   In  general. 

(1894)  Where  a  new  trial  was  asked  for 
in  the  court  below  on  the  ground  that  one  of 
the  Jurymen  separated  a  short  distance  from 
his  fellows,  and  wherein  there  vae  conflict- 
ing evidence  upon  the  question  of  the  separn- 
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tlon,  and  the  court  refused  a  new  trial,  this 
flndlng  will  not  be  disturbed  on  at^al. 

Gaaiff  T.  Territory,  2  Okla.  523,  37  Pnc 
800. 

(1£>11)  Tile  finding  of  facts  by  tbe  court 
upon  tbe  waiver  of  the  Jury  ban  the  same 
effect  as  If  the  case  had  been  tried  by  a 
Jarr,  and  will  not  be  disturbed  on  appeal  If 
there  is  guffirleiit  teatliuouy  tending  to  rub- 
tatn  it. 

Cowden  v.  State,  5  Okln.  Cr.  71,  113  Pac. 
2(t2. 

(IDUt)  Where  a  plea  of  former  Jeopardy 
in  interposed,  and  counsel  elect  to  submit  the 
question  to  tbe  Jury  rather  than  Insist  upon 
11  determination  of  tbe  proposHiou  of  law 
l>y  the  court,  tbe  finding  of  tbe  jury  will 
not  be  disturbed  on  uppenl. 

TlDsIey  V.  State.  VJ  Okla.  Cr.  570.  1W> 
Pac.  331. 

(1917)  As  a  genernl  rule,  tbe  finding  of 
the  trial  court  upon  an  luaxte  of  fuct  arising 
upon  affidavits  nnd  evidence  lulduced  on  a 
motion  for  a  new  trial  will  not  lie  ilisturbed 
when  the  evidence  reamnably  tends  to  ffli)i- 
Itort  such  finding. 

Owen  V.  State.  13  Okla.  Cr.  im,  im  Pac. 
MS. 

(1018)  Where  evidence  Is  conaictlng  as  to 
whether  confeaslun  was  voluntarily  made, 
and  trial  court  adnilta  same  without  objec- 
tion or  exception,  the  burden  uiwn  api>el- 
limt  of  iitfirmntlvely  eatabiiithInK  error  is  not 
Hnstained. 

Kinder  v.  State.  15  Okla.  Cr.  207.  170 
PRC.  02. 

The  issue  raised  upon  a  challenge  for 
riiuse  lo  a  Juror  in  a  criminal  case  on  the 
ground  that  be  hnd  formed  an  opinion 
founded  u|»ou  rumor,  statements  In  public 
Journals,  or  common  notoriety,  and  uiwii 
whicit  he  bus  exprcs-seil  an  opinion.  Is  one 
of  mixed  law  iiml  fnct;  and  the  finding  of 
the  trial  court  u|M>n  the  issue  ought  not  to 
be  set  Jialde  by  a  i-eviewlng  court,  unless  It 
niifiearx  that  uimn  tbe  evidence  the  trial 
court  ought  to  have  found  that  the  Juror 
bud  formeil  such  an  opinion  that  he  couhl 
not  in  law  be  deemed  Imimrtlal. 

(1!>1S)  I'ope  v.  State.  15  Okla.  Cr.  102. 

17.'(  I'MC.  7'Z7:  (1020)  Agent  v.  State. 

—  Okla.  Cr.  — .  VM  Pac.  233. 

(1018)  Where  there  is  competent  evidence 
in  the  record  from  which  the  jury  could 
i-atlonally  conclude  that  'lie  crime  has  been 
«-oniniitte<1  as  allege^l.  and  that  tbe  defemlant 
In  guilty  thereof,  a  verdict  will  hot  be  4lis- 
turbed  upon  tbe  ground  thst  it  Ih  contrary  to 
the  evidence. 

Cope  V.  State,  15  Okla.  Cr.  437.  177  Pac. 
020. 

(1910)  A  Judgment  of  conviction  will  not 
be  set  aside  because  tlie  evidence  Is  conflict- 
Ins,  provided  there  Is.  evidence  in  the  record 

(12— Okla.  S.) 


from  which  the  Jurj-  could  reasonably  reach 
the  conclusion  that  the  defendant  was  guilty. 
Simmons  v.  State,  15  Okla.  Cr.  4^  177 

Pac.  020. 

( 1919)  Where  tbe  evidence  reasonably 
supports  the  verdict,  a  Judgment  of  convic- 
tion rendered  thereon  will  be  sustained.  It 
Is  tbe  exclusive  province  of  the  Jury  to  de- 
cide controverted  questions  of  fact,  and  to 
determine  the  inferences  propniy  to  be 
drawn  from  tbe  evidence. 

Garrett  v.  State.  15  Okla.  Cr.  475,  178 
Pac.  269. 

(1910)  T'nder  Itev.  Ijiws  1910,  8  5873.  lim- 
iting jury  to  quePtlons  of  fact,  and  S  5905, 
feinting  to  the  retiulsites  of  the  charge, 
where  there  sufficient  evidence  to  reason- 
ably support  the  verdict,  the  Criminal  Ourt 
of  Appeals  will  not  reverse  a  conviction,  tbe 
jury  being  tbe  sole  Judges  of  facts. 

Cningau  V.  State,  15  OklH.  Cr.  483,  178 
Pac.  480. 

(1019)  Where  it  Is  apparent  that  tbe  de- 
fendant has  had  a  fair  and  Impartial  trial 
on  a  valid  accusation  which  will  support  a 
conviction^  of  the  crime  for  which  the  Jury 
found  defendant  guilt.v,  and  that  the  evidence 
and  law  in  support  of  the  defense  Interposed 
was  fully,  carefully,  and  clearly  presented  to 
the  Jury,  tbe  Criminal  Court  of  Appeals  will 
not  reverse  a  Judgment  of  conviction  even 
ill  a  closely  couteste*!  case  wherein  the  evl- 
lencp  is  conflicting,  unless  It  is  made  reason- 
ably to  iii»i>ear  that  tbe  errors  complained  of 
resulted  In  a  miscarriage  of  Justice  or  de- 
itrlved  the  defendant  of  some  constitutional 
>r  statutory  right. 

Cltngau  V.  State,  15  Okla.  Cr.  483.  178 
Pac.  480. 

(1919)  Where  the  evidence  is  conflicting, 
but  facts  and  circumstances  in  evidence  are 
sufficient  to  authorise  tiie  Jury  reasonably 
to  Infer  that  defendant  is  guilty  of  the  crime 
charge^l,  the  Judgment  will  not  be  reversed 
because  of  lusuffleient  evidem-e. 

Dunbar  v.  State,  15  Okla.  Cr.  513,  17S 
Pac.  000. 

(1019)  Where  there  Is  any  legal  evidence 
to  reasonably  supi>ort  tbe  verdict  rendered, 
the  CrlDiiunl  ConH  of  Appeals  will  not  dis- 
turb such  verdict,  notwithstanding  tlie  evi- 
dence Is  In  conflict. 

Arnold  v.  State.  15  Okla.  Cr.  510,  17S 
Pac.  ff&T. 

(1010)  The  Criminal  Court  of  Appeals 
will  not  substitute  its  judgment  on  disputed 
questions  of  fact  for  that  of  the  jury  which 
tried  the  case.  Where  there  is  competent 
and  legal  evidence  establishing  tbe  corpus 
ilelicti  of  the  crime  and  connecting  defendant 
with  It.  tbe  evidence  will  be  held  sufficient  on 
appeal,  although  tJiere  may  be  a  conflict  be- 
tween tbe  testimony  of  tbe  witnes,ses  for  the 
state  and  those  for  the  defendsnt. 

Kinney  v.  State,  15  Okla.  Cr.  653.  179 
Pac.  04a 
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(1919)  It  is  only  lu  a  case  where  then- 
is  no  substaotial  evhlence  to  supitort  the 
veitllct  that  the  Criiulaul  Court  of  Appealu 
will  Interfere,  on  the  ground  of  Insufficiency 
of  the  evidence. 

Stubblefield  v.  State,  15  Okla.  Cr.  656. 
180  Pac.  251. 

(1019)  Where  there  is  evidence  reason- 
ably enabling  the  Jury  to  find  defendant 
guilty,  the  court  will  not  disturb  the  verdict 
for  alleged  insufficiency. 

CrUley  t.  State,  15  Okla.  Cr.  44, 181  Pac. 
316. 

(1019)  A  verdict  of  conviction  for  mur- 
der necessarily  Includes  a  flndiuK  tlint  de- 
fendant was  sane  at  the  time  of  the  killing, 
which  was  an  Issue  of  fact  for  the  jury. 

January  v.  State,  16  Okla.  Cr.  166,  181 
Pac.  514. 

{  707.   ■  Conclnrivmets  of  verdict 

See  §425. 

Hunt  V.  State.  11  Okla.  Cr.  4S1,  148  Pac. 
180. 

See  §426. 

Grant  v.  State.  11  Okla.  Cr.  421, 147  Pac. 
828. 

See  8  432. 
Isbell  V.  United  States,  227  Fed.  788. 

See  §303. 

Cole  T.  State,  —  Okla.  Cr.  — ,  105  Pac. 
901. 

Under  an  assignment  of  error  that  the  evi- 
dence does  not  sustain  the  verdict,  the  Su- 
preme Ctourt  will  only  detenniue  if  there  Is 
evidence  reasonably  tending  to  support  the 
verdict 

(1898)  Douthltt  V.  Territory,  7  Okla.  55. 
54  Pac.  312;  (1901)  Fllson  v.  Terri- 
tory, 11  Okla.  351,  67  Pac.  473;  (1904) 
Jones  V.  United  States,  14  Okla.  356, 
78  Pac.  100;  (1004)  Martin  v.  Terri 
tory,  14  Okla.  508.  78  Pac.  88;  (1905) 
f^arks  V.  Territory.  16  Okla.  127,  fHi 
Pac.  7J2.  reversed  (1006)  146  Fed.  371 : 
(1006)  Miller  v.  Territory,  15  Okla. 
422,  85  Pac.  239,  reversed  149  Fed.  330 ; 
(1907)  r^udenback  v.  Territory,  lit 
Okla.  190,  91  Pac.  1030. 

Findings  of  the  Jury  on  conflicting  evi- 
dence will  not  be  disturbed  on  writ  of  error. 
(1901)  H.irvev  v.  Territory,  11  Okla.  156. 
65  Pac.  837;  (1904)  Cochran  v,  Unlteil 
States,  14  Okla.  108,  76  Pac.  672,  af- 
Brmed  (1906)  147  Fed.  206;  (1900) 
Huff  V.  Territory.  85  Pac.  241, 15  Okln. 
376;  (1906)  McC^y  v.  United  States. 
6  Ind.  Ter.  415,  98  S.  W.  144;  (1900) 
Mfckle  v.  United  States,  6  Ind.  Ter. 
557,  OS  S.  W.  340;  (1909)  Bennefleld 
V.  United  States,  2  Okla.  Cr.  44,  100 
Pac.  31. 

Where  a  conviction  is  had  on  the  testi- 
mony of  expert  witnesses,  if  the  jury  have 
been  properly  Instructed  as  to  the  law,  on 
appeal  the  Supreme  Court  will  not  invade  the 


province  of  the  jury  to  determine  the  weight 
and  credibility  of  the  witnesses  or  the  degree 
of  credence  to  be  given  to  their  testimony; 
and  if,  on  au  examination  of  the  entire  rec- 
ord, the  court  is  satisfied  that  there  Is  evi- 
dence in  the  case  whi<^  reasonably  tends 
to  sustain  their  findings,  the  verdict  of  the 
jury  will  not  be  disturb^. 

(1900)  Boggs  v.  United  States,  10  Okla. 
424,  63  Pac  969,  65  Pac  927;  (1901) 
Boggs  V.  United  States,  11  Okla.  139. 
65  Pac.  927. 

(1901)  Under  Stat.  1S93,  15373  (Wilson's 
Rev.  &  Ann.  Stat.  1903,  §6661),  requiring 
the  trial  court  to  impanel  a  jury  to  inquire 
Into  the  sanity  of  a  defendant;  who  Is 
brought  before  it  for  Judgment  and  sentence, 
only  when  the  trial  judge  entertains  a  rea- 
sonable doubt  of  the  defendant's  sanity, 
where  the  trial  court  ovnrules  the  motion 
in  arrest  of  Judgment,  which  is  based  on  the 
condition  of  the  defoidant's  mind,  and  sen- 
tences bim,  its  finding  as  to  snch  matters  Is 
entitled  to  the  same  weight  and  credit  as  a 
verdict  against  the  defoidant  by  a  jury;  and 
such  flndiug  will  be  disturbed  on  aM>eal  only 
when  it  clearly  appears  on  the  face  of  the 
record  that  the  proofs  offered  on  the  bearing 
of  such  motion  were  such  as  to  raise  a  rea- 
sonable doubt  of  the  defendant's  sanity. 

Maas  v.  Territory,  10  Okhi.  714.  63  Pac 
960. 

Where,  after  au  examination  of  the  entire 
record,  it  appears  tliat  the  defendant  has  had 
a  fair  and  Impartial  trial,  and  that  no  mate- 
rial error  has  been  committed  by  the  trial 
court,  and  the  verdict  seems  to  be  amply 
sustained  by  the  evidence,  the  Supreme  Court 
will  not  disturb  the  verdict,  or  the  Judgment 
entered  thereon  by  the  trial  court 

(1902)  New  v.  Territory,  12  Okla.  172,  70 

Pac.  198,  dismissed  (1904)  195  U.  S. 

252.  40  L.  ed.  182.  25  Sup.  Ct.  68. 

(1904)  WhUe  the  Supreme  Court  will  not 
disturb  a  finding  of  fttct,  where  the  evi- 
dence reasonably  sui^korts  the  finding.  In  a 

criminal  case,  yet  It  has  the  right  to  examine 
the  testimony  Introduced  to  determine 
whether  it  reasonably  tends  to  support  the 
verdict. 

Ellis  V.  Territory,  13  Okla.  633.  76  Pac 
159. 

(1901)  The  Suprane  Court  will  not  dis- 
turb n  verdict  in  a  criminal  case  unless  there 
is  entire  absence  of  testimony  on  some  mate- 
rial issue,  or  the  evidence  clearly  pr^mn- 
derates  la  favor  of  the  defendant. 

Meiderholtz  v.  Territory,  14  Okla.  358. 
78  Pac.  90. 

(1905)  Where  the  evidence  supports  a 
verdict  of  guilty,  a  Judgment  wilt  not  be 
disturbed,  though  the  material  facts  were 
testified  to  by  only  one  of  two  witnesses,  and 
the  evidence  us  a  whole  reasonably  leads 
an  unprejudiced  mind  to  a  conviction  of  de- 
fendant's guilt 

Eckart  v.  Territory,  15  Okla.  197,  79  Pac. 
765. 
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(1905)  The  court  on  appeal  will  not  re- 
veree  a  conviction  where  the  evidence  sup- 
ports the  verdict,  because  the  greater  nuni' 
ber  of  witnespes  have  testified  favorably  to 
defendant  on  the  principal  points  of  the  case. 
Howard  v.  Terrttory,  15  Olila.  19fl,  7© 
Poc.  773. 

(1006)  On  a  trial  for  stealing  cattle, 
where  conviction  Is  sought  on  circumstantial 
evidence.  It  must  be  auch  as  to  exclude  every 
rensonable  hypothesis  of  Innocence,  and 
while  the  court  will  not  review  the  evidence 
If  there  is  sufBcient  to  reasonably  support 
the  verdict,  It  wll)  not  allow  a  conviction  to 
stand  where  it  is  clearly  against  the  weight 
of  the  evidence,  and  rests  on  clrcuntstances 
reasonably  consistent  with  InDocence. 

Hazelwood  v.  Territory,  17  Ofcla.  515,  87 
Pat  470. 

(1908)  rpon  the  awnrdlng  of  a  motion 
for  fl  new  trial  on  the  sround  that  there  la 
no  evidence  to  support  the  verdict,  where  the 
awarding  of  the  motion  has  been  properly  ex- 
cepted to  and  preserved  in  the  record,  and  is 
made  the  baste  of  assignment  of  error,  it  is 
the  duty  of  the  Court  of  Ai^)ea1s  to  review 
the  evldmce;  and  If  the  recoil  dlsclosea  that 
there  Is  no  evidence  to  support  the  verdict,  a 
new  trial  should  be  granted. 

Hlnsley  v.  United  States,  1  Okla.  Cr.  392. 
98  Pac  363. 

( 1908)  To  sustain  a  conviction,  there 
must  he  evidence  that  the  offense  was  com- 
mitted, and  Inculpating  defendant  In  ttie  com- 
mission thereof. 

Hlnsley  v.  TTnited  States,  1  Okla.  Cr. 
3»2,  98  Pac.  363. 

(1909)  Where  a  conviction  is  based  upon 
suspicion  and  prejudice,  a  new  trial  will  be 
granted. 

Bartelle  v.  United  Stotes,  2  Okla.  Cr.  84. 
100  Pac.  45. 

(1909)  A  conviction  which  there  Is  evi- 
dence to  sustain  will  not  be  reversed,  though 
there  is  also  evidence  which.  If  believed, 
would  have  required  an  acquittal. 

Fuller  V.  Territory,  2  Okla.  Cr.  86,  99 
Pac.  1008. 

(1909)  The  statute  makes  the  Jury  In  the 
trial  court  the  exclusive  judge  of  all  matters 
of  fact,  and  this  court  will  not  disturb  their 
flndliqc,  unless  It  is  so  clearly  unsupported 
by  testlmoi^  as  to  create  a  strong  presump- 
tion that  the  Jury  was  Inflnenced  by  Im- 
proper motives  In  reaching  a  verdict. 

Caple  V.  State,  S  Okla.  Cr.  621,  105  Pac. 
681. 

(1909)  Where  defendant  is  convicted  on 
accomplice  testimony,  the  court  on  apjieal 
will  not  reverse,  unless  the  record  does  not 
contain  any  evidence  independent  of  such 
testimony  connecting  defendant  with  the 
crime. 

Alderman  v.  Territory,  1  Okla.  Cr.  562. 
98  Pac.  1026. 


(1909)  A  conQlct  of  evidence  is  Insuf- 
ficient to  Justify  reversal  of  a  conviction 
based  on  evidence  legitimately  Indicating 

guilt. 

Stack  V.  State,  2  Okla.  Cr.  697,  103  Pac. 
1068. 

Where  there  is  any  evidence  supporting 
the  conviction,  It  will  not  be  set  aside. 

(1909)  Phillips  V.  United  States.  2 
Okla.  Cr.  628.  103  Pac.  861;  (1909) 
Moody  V.  United  States.  2  Okln.  Cr. 
6fi2.  103  Pac.  S62;  (1909)  Rose  v. 
State.  3  Okla.  Or.  12.  103  Pac.  1066; 
(1909)  Cox  V.  Territory,  2  Okla.  Cr. 
668,  104  Pac.  378. 

(1900)  Where  there  is  a  direct  contradic- 
tion between  two  witnesses,  the  determina- 
tion of  the  Jury  ordinarily  wlU  not  be  dis- 
turbed. 

Bolman  v.  State,  2  Okla.  Cr.  235.  101 
Pac.  135. 

(1909)  The  record  will  not  be  reviewed  to 
determine  the  weight  of  evidence  where  there 
Is  any  to  support  the  verdict,  or  It  Is  con- 
lUcting. 

Bolman  v.  State,  2  Okla.  Cr.  285,  101 
Pnc.  136. 

(1909)  Where  the  evldmce  to  sustain  a 
conviction  is  so  weak  that  the  Supreme  C!ourt 
can  not  say  that  the  Jury  was  not  ml^ed  by 
incompetent  testimony,  or  did  not  act  upon 
])asslott  or  prejudice,  a  new  trial  will  be 
ffranted. 

Brown  v.  State,  3  Okla.  Cr.  42.  104  ^c. 

78. 

(1909)  Where  there  Is  any  evidence  In 
the  record  from  which  the  jury  could  log- 
ically draw  the  conclusion  of  the  defendant's 
^'iillt.  and  the  record  shows  that  the  defend- 
ant has  been  properly  indicted  and  fairly 
tried,  the  Criminal  Court  of  Appeals  will 
iifflrm  the  Judgment  of  the  lower  court. 

Sea  V.  State,  3  Okla.  Cr.  281,  105  Pac. 
386. 

(1900)  Where  the  Jury  has  convicted  a 
ilnfendaiit  on  the  testimony  of  an  nccom- 
pllce,  with  Independent  evidence,  the  court 
on  appeal  will  take  the  strongest  view  of  the 
corroborating  evidence  the  jury  conid  prop- 
erly take. 

Alderman  v.  Territory.  1  Okla.  Cr.  562, 
98  Pac.  1026. 

(1910)  Where  the  evidence  Is  conflicting, 
and  that  on  behalf  of  the  prosecution  such 
that  If  believed  by  the  Jury,  a  verdict  of 
'jtiilty  should  result  a  Judgment  of  convic- 
tion will  not  be  set  aside  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence. 

Beaaley  v.  State,  3  Okln.  Cr.  699.  10ft 
Pac.  240. 

(1910)  Where  tlio  prosecution  falls  to 
nffer  any  testimony  tending  to  prove  the 
'ifTense  charged,  or  whether  the  evidence 
tends  to  prove  anything  pertinent  to  the 
issue.  Is  a  question  for  the  court ;  and  where 
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tbere  is  au  entire  absence  of  evidence,  a  cou> 
vlction  will  be  reversed. 

Bartino  v.  State,  4  Olda.  Cr.  46,  109  Pac. 
80. 

(1910)  Under  our  system  of  Jurispradence 
it  is  the  exclusive  province  of  the  Jury  to 
determine  whether  the  evidence  tending  to 
prove  the  guilt  of  defeudcnt  Is  so  liicklne  in 
convincing  foK-e  tis  to  leave  an  intelligent 
and  discriminating  mind  to  doubt  as  to  tlie 
truth  of  the  charge  contained  In  the  indict- 
ment and  in  reviewing  qnestiims  of  fact  uixin 
uppenl  to  the  Criminal  Court  of  Appeals,  if 
tliere  is  a  fair  conflict  In  the  evidence,  or  it 
is  such  that  different  inferences  can  be 
pro|>erly  drawn  from  it,  the  determination  of 
the  jury  will  not  be  Interfered  with,  uulexx 
it  is  clearly  agiiinst  the  weight  of  the  evi- 
dence, or  a]ii>ear8  to  have  been  influenced  by 
passion  or  prejudice. 

Ingraiu  v.  State,  3  Oltla.  Cr.  634,  lOS 
Pac.  552. 

(1910)  A  Judgmwit  of  conviction  will  be 
reversed  on  appeal,  where  the  record  shows 
that  It  Is  founded  solely  on  perjured  testi- 
mony. 

Smith  V.  State,  3  Olila.  Cr.  629,  lOS  Pac. 
418. 

(1910)  Tlie  evidence  was  held  sufflclent 
to  support  a  conviction  for  raiie. 

Caple  T.  State.  3  Okla.  Cr.  fXiX,  105  Pac. 
681. 

(1910)  Where  the  evidence  Is  conflicting, 
and  that  on  the  part  of  the  prosecution  sucb 
that,  if  belleve<l  by  the  Jurj'.  a  verdict  of 
iniilty  should  result,  a  conviction  will  not  be 
set  aside  on  the  ^und  that  it  is  not  Justi- 
fied by  the  evidence. 

Moore  v.  State,  4  Okla.  Cr.  212.  Ill  Pac. 
822. 

(1930)  Wliere  tliere  Is  evidence  in  the 
record  from  which  the  Jury  could  nifionally 
draw  the  conclusion  of  the  guilt  of  ii  defend- 
ant, n  conviction  will  not  lie  set  aside  upon 
the  ground  that  the  verdict  Is  not  sustiilned 
by  the  evidence. 

Stewart  v.  State,  i  Okla.  Cr.  xlv.  111 
Pac.  657,  65a 

The  credibility  of  witnesses  and  the  weight 
and  value  to  be  given  their  testimony,  is  a 
qnestiou  solely  for  the  Jury's  determination, 
and  to  reverse  a  Judgment  on  the  ground 
that  the  venllct  is  against  the  weight  of  the 
evidence,  the  appellate  court  must  And  that 
as  a  matter  of  law  the  evidence  Is  Insufficient 
to  warrant  a  conviction. 

(1910)  Smith  v.  atate.  4  Okla.  Cr.  :;2.S. 
114  Pac.  278:  (1011)  Itaglaud  v.  State 
6  Okla.  Cr.  4^4.  119  Pac.  277;  (191.1) 
Morgnn  v.  State.  9  Okln.  (Y.  22.  13ft 
Pac.  522;  (191(t)  Howers  v.  State.  12 
Okla.  Cr.  320.  l.'>5  Pac.  904;  (1917) 
Piazzi  v.  State.  13  Okla.  Cr.  Oil.  161 
Psc.  1176. 

Where  there  is  evldmce  In  the  record  from 
which  the  Jury  could  legitimately  draw  the 


conclusion  of  guilt,  a  Judgment  of  conviction 
will  not  be  set  aside  upon  the  ground  that 
the  evidence  does  not  support  the  verdict, 
unless  the  testimony  Is  such  as  to  show  that 
the  Jury  was  influenced  by  iinpro|)er  motives 
In  arriving  at  their  verdict 

(1910)  Williams  V.  State,  4  Okla.  Cr. 
r>23.  114  Pac.  1114:  (1011)  (Sritts  v. 
State,  6  Okla.  Cr.  5:t7.  IIS  Pac.  «73: 
(1911)  Kerkendalt  v.  State,  r>  Okla. 
Cr.  570,  115  Pac.  ttl2;  (1911)  Now  1  In  v. 
State,  7  Okla.  Cr.  27,  lir,  I'ac.  (f25: 
(1915)  Ix»vc  V.  State,  12  Okhi.  Cr  1. 
150  Pae.  018. 

(I'.Hl)  Where  Issues  of  fact  are  pro|>erIy 
KUbmltte<l  to  a  Jury  by  the  court,  and  the 
testimony  in  the  reconi  tends  reasonably  to 
8Up|K>rt  the  finding  of  the  Jury,  i^uch  finding 
will  not  be  disturbed  on  api)ea!. 

Tinker  v.  State,  5  Okla.  Cr.  5S4,  115  Pac. 
743. 

The  Jury  have  the  absolute  right  to  fix  the 
degree  of  a  crime  of  which  a  defendant  Is 
convicted  when  the  court  submits  to  them 
the  different  degrees,  and  the  Criminal  Court 
of  Api>eal8  will  not  disturb  their  verdict  upon 
the  ground  that  they  have  found  the  d^end- 
ant  guilty  of  a  less  degree  of  offense  thaD 
that  which  the  evidence  establishes. 

(1911)  Warren  v.  State,  6  Okla.  Or,  1, 
115  Pad  812:  (1913)  Jones  v.  State, 
8  Okla.  Cr.  576,  129  Pac.  446. 

(1911)  The  (luebtlon  of  the  necessity  for 
medical  rreatnieiit  is  a  question  of  fact  for 
the  jury  in  any  case  for  a  vi()iation  of  Comp. 
UiwH  1909,  S  23(Kt,  and  when  submitted  under 
proper  Instruction  of  the  court,  a  finding  of 
the  jury,  itmtniry  to  the  contentions  of  an 
accuReil.  will  not  be  disturbed  on  appeal, 
when  the  evidence  tends  reasonably  to  sap- 
port  the  finding. 

Owens  V.  State,  0  Okla.  Cr.  110, 116  Pac. 
345. 

(1911)  Where  the  evidence  is  conflictiiig, 
and  that  on  b^alf  jof  the  state  such  that  If 
believed  by  the  Jury,  a  vwdlct  of  guilty 
should  result,  the  Judgment  of  eoDTlctton 
will  not  be  reversed  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  and  the 
weight  of  the  evidence. 

Flanders  v.  State.  6  Okla.  Cr.  318.  118 
Pac.  593. 

(1911)  Where  there  is  any  evidence  In 
the  record  from  which  a  jury  could  legiti- 
mately arrive  at  the  conclusion  that  the  ap- 
pellant is  guilty  rt  new  trial  will  not  be 
granteii  on  the  ground  of  the  Insufllclency 
of  the  evidence,  unless  It  be  made  to  apiiear 
by  the  racord  that  the  Jury  was  influenced 
by  improper  motives  In  convicting  the  appe- 
lant. 

Boucher  v.  state,  6  Okla.  Cr.  387.  lis 
Pac.  1002. 

( 1912)  When  contro\>erted  questions  of 
fact  are  pro|)erly  submitted  to  a  Jury,  and 
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determlntHl  iidversely  tu  itii  npiiellaut,  the 
verdict  of  the  Jurj-  ia  firml  on  apical. 

Pugh  V.  State.  6  Okln,  Cr.  578,  120  Pac. 
2ft9. 

(1912)  A  convlctlou.  UiHed  u|x>ii  tbe  un- 
supported testimony  of  h  cimfeased  violator 
of  the  protalbitory  law,  who  la  contradicted 
l>y  other  competent  wltneiweH  for  the  nc- 
cnwtl.  iind  suwessfully  liiiiieiu-lied  for  truth- 
ftilneiw.  cun  not  be  MURtaliieil. 

(ireen  v.  State,  0  Okla.  Cr.  585,  120  Pac. 
667. 

( 11(12)  The  Jurora  are  tbe  e-xclusivp 
JiidgPH  of  the  credibility  of  the  witiieKww. 
uiid  tile  Criiiiiiiiil  Court  of  A|)|>cii1k  will  not 
reverfe  ii  (Hnivli-tloii  where  there  Is  any  cvl- 
ileiK-e  in  the  record  from  wliUii  the  jury 
cnuld  legitimately  draw  the  i-oiicluslun  that 
tbe  defendant  was  Kutlty. 

Summers  v.  State.  7  Okla.  Cr.  10,  120 
Pac.  1031. 

(1912)  >'o  verdict  should  be  disturbed 
upon  the  ground  of  contradiction  In  the  tes- 
timony, where  there  In  any  evidence  In  the 
record  from  which  the  Jury  could  .  leglti- 
mntely  wnclude  that  the  defendant  was 
Kuilty.  unlens  there  is  something  in  the  rec- 
ord fnim  which  It  a]i|ieiirs  that  the  jury 
was  probably  misled  lii  Its  consideration  of 
the  testimony. 

Sims  V.  State,  7  Okla.  Cr.  7.  120  Pac. 
1032. 

(i:>12)  I'lider  our  Hysteni  of  jurisi>ni- 
deiice,  it  In  the  exclUHlve  province  of  the 
Jury  to  determine  whether  the  evidence  tend- 
ing to  prove  the  guilt  of  the  defentlant  it*  so 
lacking  In  convincing  force  as  to  leave  nn  in- 
telligent and  discriminating  mind  to  douht 
aa  to  the  truth  of  the  charge:  and  In  re- 
viewing qnestlons  of  fact  u|>on  ap|ieal.  If 
there  is  a  fair  conflict  In  the  evldmce,  or  it 
1h  such  that  different  Inferences  can  tie  prop- 
erly drawn  from  It,  the  determination  of  the 
Jury  will  not  be  Interfered  with,  unleoK  It  ]h 
cleariy  against  the  weight  of  the  evidence,  or 
appears  to  have  been  influenced  by  passion 
or  prejudice. 

Ritchie  V.  State,  7  Okla.  Cr.  ISS,  123 
Pac.  944. 

(1912)  When  a  person  Is  on  trial,  chaiveil 
with  unlawfully  conveying  Intoxicathig 
liquor  fn>m  one  place  to  another  In  this, 
state,  ntul  the  proof  estubltshes  the  convey- 
ance as  allied,  and  no  \mtot  Is  hitroiluced 
l>y  the  nccuseil.  a  Judgment  of  convk-tlon  is 
proper,  and  will  be  affirmed  on  apiietd. 

Hu)>ard  v.  State,  7  Okla.  Cr.  2(n,  122 
Pac.  1108. 

(1012)  Where  n  dlsimteil  Issue  of  fact  Is 
properly  submitted  to  the  jury,  the  flndlnj; 
of  the  Jury  on  such  Issue  will  not  be  dis- 
turbed by  the  CMminnl  Court  of  Apiieals. 
when  there  are  no  prejudicial  errors  of  law 
disclosed  by  the  record. 

Motley  V.  State,  7  Okla.  Cr.  IftS,  122  Pac. 
1110. 


The  Jury  are  tbe  exclusive  Judges  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses:  and,  where  there  Is  any  evi- 
dence Mn  the  record  from  which  the  Jury 
could  reasonably  conclude  that  tbe  defend- 
ant Is  guilty,  the  Criminal  Court  of  Appeals 
will  not  disturb  their  verdict,  upon  the 
ground  that  it  Is  contrary  to  the  evidence, 
unless  It  affirmatively  appears  from  the  rec- 
oi-d  that  tlie  jury  were  hifluenml  by  Im- 
proper motives  iu  arriving  at  the  verdict. 
(1!H2)  Overton  v.  State,  7  Okla.  Cr.  203, 

123  Pac.  175;  (1012)  Stanfleld  v.  State. 

7  Okla.  Cr.  31)7,  123  Pac.  1033. 

(1012)  As  11  general  rule,  the  Criminal 
Court  of  Apiwjals  will  not  ujidertuke  to  re- 
view the  evidence  in  so  far  as  its  weight  and 
the  cretllblUty  of  the  witnesses  are  .con- 
cerned 

Denton  v.  State,  7  Okla.  Cr.  436,  123 
Pac.  701. 

(11)12)  Where  there  Is  eildence  in  the 
record  from  which  the  Jury  could  have  legiti- 
mately drawn  the  conclusion  that  tbe  de- 
fendant was  guilty,  this  court  will  not  dis- 
turb the  verdict. 

Brown  v.  State.  7  Okla.  Cr.  67^,  126  Pac. 
263. 

(l!t]2)  When  the  testimony'  of  tbe  record 
tends  reasimiilily  to  supiiort  the  finding  of 
the  Jury,  the  Criminal  Court  of  Appeals  will 
not  reverse  a  judgment  of  conviction  upon 
the  facts. 

Deaton  v.  State,  7  Okla.  Cr.  i3G,  123 
l»ac.  701. 

(V.iVl)  It  is  the  duty  of  a  trial  Judge, 
umler  the  law,  to  net  aside  a  verdict  of  con- 
viction which  is  against  the  weight  and 
croiliblUty  of  the  evidraice,  when  In  his  Judg- 
ment justice  BO  demands;  and  when  the  trial 
Judge,  who  has  seen  tbe  witnesses  and  bennl 
them  testify,  puts  the  stami^  of  approval  on 
the  verdict  of  a  Jury,  it  comes  to  the  appel- 
late court,  not  upon  the  proi>08itlon  that  tbe 
verdict  is  against  the  weight  and  credibility 
of  the  evidence,  but  that  it  is  contrary  to  tbe 
evidence:  and  when  there  Is  any  competent 
evidence  tendhig  reasonably  to  BUpi)ort  a  con- 
viction, the  finding  of  the  Jur.v.  approved  by 
tht  trial  court.  It  will  not  be  disturbed. 

Jjiwyer  v.  State.  7  Okla.  Cr.  361.  123 
Pac.  H5fl. 

(1012)  Where  tiierc  are  grounils  to  Jus- 
tify the  (Hinduslon  thiit  the  jur>-  has  orre<l 
In  its  Jn<lpnient  on  the  facts,  the  Criminal 
Court  of  Appeals  will  look  carefully  to  the 
record  for  errors  of  law  sufllclent  to  Justify 
a  reversal. 

Lawyer  v.  State,  7  Okhi.  Cr.  361,  123 
Pac.  RTiO. 

(1912)  It  Is  the  policy  of  the  law  in  this 
Jurisdiction  to  permit  questions  of  fact  to  be 
determined  mlely  by  the  jury ;  and  when  the 
people,  by  their  legislative  boilies.  have  en- 
acted provisions  looking  to  this  eiifl,  it  Is 


Digitized  by  Google 


S7«7 


CRIMINAL  r*AW,  XV,  (O). 


[2  0kla.Dlg.]  358 


the  duty  of  the  <M)urtB  to  carefully  oljserve 
tbem. 

Lawyer  v.  Stnte,  7  Okla.  Cr.  361,  123 
Pac.  850. 

(1912)  I'mler  our  stiitute  iiroviiliiiK  tliiU 
a  new  trial  may  he  eranted  when  the  verdict 
is  contrar>'  to  the  evidence,  it  is  not  enough 
that  the  court  mny  t>e  of  tlie  opinion  that 
the  weight  of  the  evidence  is  againHt  the 
veMlct.  but  tlie  court  must  go  furtlier  anil 
And  that  tliere  is  no  evidence  lu  tlie  record 
from  which  tlie  Jury  could  rationally  con- 
clude that  the  apiietlant  was  iiruilty  before 
we  would  lie  authorized  Ut  grant  a  new  trial 
iiI»on  the  ground  of  the  insuffl<-ieucy  of  the 
teRtimouy.  unIeK»  It  should  api^ear  from  the 
record  that  the  Jury  were  Influenced  by  Jm- 
projier  niotlvoH  in  jirrlving  at  their  verdict. 
Bipfeiither  v.  Stnte,  7  Okla.  Or.  3(M,  123 
IMc.  11)20. 

(ltH2)  In  the  iibseiice  of  iirejudieial 
errors  of  law,  the  Criminal  Ciiirt  of  Aii|iealp 
will  not  disturb  the  tludinps  of  the  jury  on 
controverte*!  questions  of  fact. 

Brisco  V.  State,  7  Okla.  Cr.  517,  124  Pac. 
620. 

(Iltl2)  Where  a  defendant  Im  being  prose- 
cutetl  for  the  sale  of  Intoxicating  liquor,  and 
the  state's  witnesses  testify  that  such  sale 
was  made  by  his  wife  at  his  home,  she  Is  a 
competent  witness  in  his  behalf;  and  if  he 
does  not  place  her  uiHin  the  witness  stand 
or  account  for  his  failure  to  do  so,  such 
failure  will  be  strongly  corroborative  of  the 
truthfulness  of  the  state's  testimony ;  and  if 
there  is  other  testimony  in  tlie  record  con- 
necting tlie  defendant  with  such  sale,  a  ver- 
dict of  conviction  will  not  be  disturbed  on 
appeal. 

Tucker  v.  Stnte,  7  Okla.  Cr.  634,  125 
Pac,  1080. 

(1012)  Where  there  is  nothing  to  indicate 
that  the  Jury  were  influenced  by  Improper 
motives,  and  where  the  testimony  reasonably 
supports  the  verdict,  a  conviction  •will  not 
be  set  aside  on  the  ground  that  the  Jury 
rejected  evidence  for  the  appellant. 

Byars  v.  Ktate.  7  Okla.  Cr.  650,  126  Pac. 
232. 

(1012)  Where  a  case  is  fairly  tried  and 
properly  submitted  to  the  Jury  by  adequate 
instructions  of  the  court,  and  the  testimony 
is  such  that  the  Jury  is  warranted,  under 
any  reasonable  cnnceptitm  of  the  facts,  in 
finding  a  verdict  of  guilty,  the  Criininal 
Court  of  ApiiealH  will  not  disturb  such  ver- 
dict ou  apiieal. 

Cnrlee  v.  State,  8  Okla.  Cr.  263.  127  Pac. 

(lf)12)  Where  a  conviction  ft>r  a  viola- 
tion of  the  prohibitory  hiw  Is  based  iiiKin 
circumstantial  evidence,  and  the  proof  In 
tlie  rei-oi-d  is  sulHcIcnt  to  exclude  every  other 
reasonahte  hypothesis  except  that  of  guilt,  a 
verdict  of  conviction  should  be  returned  by 
the  Jurj-.  and  sncb  conviction  will  not  lie. 


and  never  has  been,  reversed  by  the  Criminal 
Court  of  Appeals. 

McKinzie  v.  State,  8  Okla.  Cr.  404,  127 
Pac.  1090. 

(1912)  Before  the  Crlmlnul  Court  of  Ap- 
l>eals  will  reverse  a  conviction  upon  the 
ground  that  the  verdict  of  the  Jury  Is  con- 
trary to  the  evidence,  we  must  find  that 
there  is  no  testimony  in  the  record  from 
which  the  Jur}*  could  rationally  conclude  that 
the  ap|>el)«iit  was  guilty,  unless  it  appears 
from  the  record  that  the  Jury  were  Influenced 
by  imi»roper  motives  in  arriving  at  their  ver- 
dict, tills  having  always  lieen  the  rule  of  this 
court. 

Ostendorf  v.  State,  8  Okla.  Cr.  300,  12.S 
Pac.  143. 

( litl.'t)  In  the  absence  of  prejudicial 
error,  tlie  CrlinliiHl  Court  of  Appeals  bag  uni- 
formly decllneil  to  disturb  the  verdict  of  a 
Jury  on  controverted  questions  of  fact 

Baker  v.  State>  9  Okla.  Cr.  47.  130  Pac. 
524. 

(1913)  Where  there  is  any  evidence  from 
which  the  Jury  could  legitimately  conclude 
that  the  defendant  Is  guilty,  a  verdict  wIU 
not  be  disturbed  uiion  the  ground  that  it  is 
contrary  to  tlie  evidence. 

Bishop  V.  State,  »  Okla.  Cr.  175,  130  Pac. 
UTS. 

(1913)  It  is  the  duty  of  the  Jury  to  settle 
nil  conflicts  In  the  testimony,  and  the  Crim- 
inal Court  of  Appeals  will  not  disturb  a 
verdict  where  it  Is  sustained  by  any  testi- 
mony which  reasonably  tends  to  establish  the 
guilt  of  the  defendant,  unless  it  appears 
from  the  record  that  the  Jury  were  influ- 
enced by  improper  motives  in  accepting  the 
testimony  of  the  state  and  rejecting  tlie  tes- 
timony of  the  defendant. 

Maggurd  v.  State,  9  Okla.  Cr.  236,  131 
Pac.  549. 

(1913)  Where,  in  a  criminal  case,  the  evi- 
'Icnce  Is  infrnfliclent  to  sustain  the  conviction, 
in  that  the  evidence  is  insufltcient  to  show 
the  commission  of  the  ofl'ense  chained,  the 
Judgment  of  conviction  will  be  reversed  on 
ipiieai. 

Marston  v.  State.  0  OkU.  Cr.  275.  131 
Pac.  716. 

(1013)  When  a  defendntU  Is  convicted  on 
accomplice  testimony,  and  the  evidence  Is 
t>lear  and  direct,  the  Criminal  Court  of  Ap- 
iwals  will  not  reverse  the  Judgmoi't  of  the 
lower  court,  unless  It  Is  able  to  say  that  jthe 
i-ecord  does  not  contain  any  evidence,  Iiide- 
])endeut  of  the  testimony  of  the  nc<'ompllce. 
which  tends  to  connect  the  defendant  with 
the  commission  of  the  ofl'ense. 

Hhea  v.  State,  8  Okla.  Cr.  220.  131  Pac. 
72ft. 

(1!H3)  Where  hi  a  criminal  case  the  evi- 
dence is  insultlcleut  to  sustaiu  the  convic- 
tion, in  that  the  evidence  is  Insnfflcient  to 
ftfaow  the  commission  of  the  offense  chained. 
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the  judgment  of  coorictlon  will  be  reversod 
on  aKieal. 

Wortnwu  v.  State.  9  Okla.  Cr.  440,  13:.' 
Pac.  358. 

(1913)  Tuless  tbe  evidence  is  so  slight  us 
that  the  court  below  would  be  Justified  In 
directing  a  verdict  for  the  defendant,  the 
judgment  will  not  be  reversed  for  insiif 
Ucieocy  of  the  evidence. 

Cook  V.  State,  U  Okla.  Cr.  509.  132  Piic. 
507. 

(1913)  It  is  the  province  of  the  Jur>-  tv 
try  the  Issue  Joined  by  a  plea  of  not  guilty: 
uud,  if  the  evidence  of  the  state,  uucoutra- 
dicted,  will  support  a  conviction,  the  Crlin 
Inal  Court  of  Appeals  will  not  ordinarily  in 
terfere  with  a  verdict  against  the  defeiulant. 
(Jreer  v.  State,  9  Okla.  Cr.  060,  132  Pac. 
1122. 

It  is  the  exdnsive  province  of  the  jury  to 
determine  and  )mihb  ai>on  the  credibility  of 
the  teatlniouy,  and,  if  found  gufflcient  to  sus- 
tain the  verdict,  the  judgment  will  not  l>e 
disturbed  on  account  of  a  couQlct  of  evi- 
dmce. 

(1913)  Samples  v.  State.  10  Okla.  Cr. 
102,  134  Pac.  838;  (1917)  Ault  v.  State 
14  Okla.  Or.  140, 108  Pac.  58. 

(1913)  When  Issues  of  fact  are  deter- 
mined by  the  Jury  upon  evidence  which  if 
HUfHctont,  even  though  it  may  be  capable  of 
diverse  and  opposing  inferences,  the  Criminal 
Court  of  ApiKala  has  no  more  right  than  tlie 
trtul  court  to  substitute  Its  own  Judgoieut  In 
the  place  uf  that  of  the  Jury,  or  to  usurp  its 
legitimate  functions. 

Dnvls  V.  State.  10  Okla.  Cr.  165. 135  Pac. 
438. 

It  is  the  province  of  the  Jury  to  determine 
questions  of  fact  and  decide  between  conflI<-t- 
Ing  Inferences,  and  the  duty  of  the  Criminal 
Court  of  Appeals  to  Interfere  arises  only 
when  it  can  see  that  the  verdict  is  contrary 
to  the  evidence  or  appears  to  have  been  In- 
fluenced by  passion  or  prejudice. 

(1013)  Stiirlt  V.  State,  10  Okla.  Cr.  177. 
135  Pac.  441;  (1913)  Sayers  v.  State, 
10  Okla.  Cr.  233,  135  Pac.  1073;  (lOl.t) 
Dlffey  V.  State,  10  Okla.  Cr.  190,  135 
Pac.  942. 

(1913)  The  Criminal  Court  of  Appeals 
will  not  reverse  the  Judgment  of  the  trial 
court  for  lack  of  evidence,  where  there  is 
comi^teut  evideiK-e  In  the  record  reasonably 
tending  to  'sustain  the  judgment. 

Barnes  v.  State,  10  Okla.  Cr.  188,  135 
Pac.  944. 

(1913)  Where  the  evidence  tends  reason- 
ably to  su|>port  the  verdict,  such  verdict 
will  not  be  disturbed  on  aM>eal. 

Harrison  t.  State,  10  Okla.  Cr.  210, 
Pac.  94& 

(1913)  Under  the  law  In  tbis  state  Issues 
of  fact  arising  In  the  ttlal  of  a  criminal 
action  are  for  the  jury,  and  when  there  Is  a 


clear  conflict  in  the  testimony  their  finding 
thereon  will  not  be  disturbed  by  the  Criminal 
Court  of  ApiKels  ou  appeal 

Jones  V.  State,  10  Okla.  Cr.  216, 136  Pac. 
182. 

(1914)  Where  there  Is  a  direct  contradic- 
tion between  the  tesrinxmy  of  tlie  coiuptaiu- 
ing  witness  anil  that  of  the  defeiiclmit,  it 
for  the  jury  to  determine  which  Is  worthy 
of  liellef,  and  their  determination  ordinarily 
will  be  sustained. 

Itemlllard  v.  State,  10  Okla.  Cr.  438,  133 
Pac.  1182. 

Where  there  Is  a  direct  contradiction  be- 
tween the  testimony  of  the  complaining  wit- 
ness nnil  that  of  the  defendant,  it  Is  for  the 
Jury  to  determine  which  is  worthy  of  belief, 
and  their  determination  ordinarily  will  be 
sustained. 

(1014)  Itemlllard  v.  State,  10  Okla.  Cr. 
43S,  137  I'ac.  370;  (1014)  -Tonea  v. 
Sti'te,  W  Okla.  Cr.  4.T0,  137  Pac.  740. 

(1014)  Where,  upon  trial  for  slander  of  a 
female,  there  was  a  conflict  in  the  testimony, 
tbc  verdict  will  not  be  disturbed. 

Jackson  v.  State,  10  Okla.  Cr.  540,  139 
I'ac.  704. 

(lOl-i)  A  conviction  will  not  be  i-eversed 
on  any  controverted  question  of  fact,  when 
reasonably  aupiKirted  by  the  testimony. 

Maddox  T.  State,  10  Okbi.  Cr.  SG9,  139 
Pac.  994. 

(1914)  Where  the  facts  disclosed  by  the 
record,  under  any  reasonable  construction 
thereof,  suinwrt  a  verdict  of  guilty,  the  Crim- 
inal Court  of  Appeiils  will  not  reverse  a  con- 
viction, in  the  absence  of  errors  of  law. 

Overton  v.  State,  11  Okla.  Cr.  1.  140  Pac. 
1135. 

(1914)  Controveiteil  questions  of  fact  are 
always  for  the  jury,  and  the  Criminal  Court 
of  Appeals  will  not  disturb  a  conviction, 
where  the  record  discloses  evidence  support- 
ing two  tiieorlos,  one  on  behalf  of  the  state 
and  a  different  one  by  the  accused,  as  the 
Jury's  findings  In  such  matters  are  con- 
clusive. 

C'-osfi  V.  State,  11  Okla.  Cr.  117.  143  Pac. 
202. 

(1914)  As  a  general  rule,  verdicts  which 
have  received  the  approval  of  the  trial  Judge 
will  not  be  disturlwd  when  supported  by  evi- 
dence sufficient  to  make  out  the  offense,  but 
when  the  evidence  is  all  carefully  considered 
and  It  appears  that  It  is  wholly  wanting  In 
respect  to  some  essential  element  of  the  of- 
fense charged,  the  judgment  will  be  reversed 
as  insufficient  to  sustain  the  conviction. 

Owens  V.  State,  11  Okla.  Cr.  113,  143 
Pac.  204. 

(1914)    Where  the  evidence  Is  such  that  a 
legitimate  deduction  of  guilt  can  be  drawn 
therefrom,  a  conviction  will  not  be  reversed 
as  contrary  to  the  weight  of  the  evidence. 
Etter  V.  State,  11  Okla.  Cr.  208,  144  Pac. 
560. 
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(1914)  A  coiivk-tion  will  not  be  disturbed 
when  supporteil  by  evidence,  unless  the  rec- 
ord (liBC'Iciset*  fundiimentiil  error  calculated  tu 
deprive  defendant  of  substantial  rights. 

Scribuer  v.  State,  11  Okln.  Cr.  IM),  144 
I'ac.  U20. 

(1015)  The  Criniiiiai  Court  of  Apiieals 
will  not  reverse  the  judgment  of  the  trial 
court  upon  the  ground  that  the  verdict  Is 
fontrnr)'  to  the  I'vidence.  when  tliero  Im  tes- 
timony in  the  record  tending  oleuriy  to  sup- 
iwrt  the  tindiuKS  of  the  Jury. 

Ttiorpe  V.  State.  11  Oltla.  Cr.  ttiV2.  14(1 
I'HC.  915. 

(1915)  In  a  proKecutlon  for  statutory 
rape,  where  there  is  testiniouy  from  which 
the  Jury  might  legally  liave  inferred  all  the 
esueutiai  elements  of  the  crime  charged,  nnd 
it  does  not  appear  that  the  jury  were  in- 
fiueuced  by  couaideratious  other  than  the 
evidence,  the  verdlet  of  RUilty  Hill  not  Iw 
disturbed. 

Powell  V.  State,  11  Okla.  Cr.  13<i 
IMc.  Jr_>. 

(IMrj)  In  a  jiroMecutloii  for  hiivliig  |k)s- 
session  of  intoxicating  liquMrs  with  intent  to 
violate  provisions  ol'  the  prolilhitloii  law, 
where  there  U  a  total  absence  of  direct  or 
presumptive  evidence  to  nu«taln  the  charge 
the  Judgment  of  conviction  will  Ih-  reverse<l. 
Loftln  V.  State.  11  Oltla.  t^r.  42S.  147 
I'ac.  500. 

(1915)  In  n  prosecntion  for  t!ie  larceny 
of  live  stock,  the  evidence  was  held  suttlcient 
to  sustain  the  convictiJm,  anil  that  no  mate- 
rial error  was  comuiltteil  on  the  trial. 

Steiihene  v.  State.  IS  Okla.  Cr.  00.  1.52 
Pac.  138. 

(1915)  Where  Issues  of  fact  are  deter- 
mined by  the  Jury,  upon  evidence  which  is 
sufficient,  even  though  it  may  be  capable  pf 
diverse  and  opiiosiug  Infereuces,  the  Crim- 
inal Court  of  Ai>]>eals  has  no  more  right 
than  the  trial  court  to  RUbatltute  its  own 
Judgment  in  the  place  of  that  of  the  jur^-.  or 
to  usurp  its  legitimate  functions. 

Smith  V.  State,  12  Okla.  Cr.  W.  151  Par. 
094. 

(1!H5)  A  verdii-t  of  guilty  by  a  jury,  and 
Judgment  Imixwed  accordingly  by  a  trial 
court,  can  not  Ik*  u|tbeld  In  the  Crindnal 
Court  of  Api^eals.  whra  the  record  falls  to 
disclose  comt>eteut  evidence  tending  reason- 
ably to  sUpiMirt  such  verdli't  and  Judgment. 
Sherman  v.  Stat**.  12  Okla.  Cr.  10.  l.->t 
Pac.  4S6. 

(1915)  Whore,  after  an  examination  of 
the  entire  re<'or(l.  It  apiicars  that  the  <le- 
fendaut  has  iiad  a  fair  and  Impartial  trial, 
and  that  no  materbil  error  has  been  com- 
mitted by  the  trial  court,  and  the  verdict 
seems  to  be  amply  tjustalned  liy  the  evidence, 
the  Criminal  Court  of  Api^ais  will  not  dis- 
turb the  verdict  or  Judgment  of  the  trial 
i-ourt. 

WllUanu*  V.  State,  12  Okla.  Cr.  30,  151 
Pac.  900. 


(1915)    Where  there  is  testimony  in  the 
i*ecord  t'learly  tending  to  support  the  verdict, 
it  will  not  be  disturbed  on  appeal,  on  gruoud 
,  i»f  Insuttictency  of  the  evidence. 

Stephens  v.  Sbite.  12  Okla.  Cr.  IBS.  152 
Pac.  1134. 

(191(>)  Where  there  Is  eomi)etent  evidence 
reasonably  tending  to  support  every  mate- 
rial allegation  tn  an  lufomuitlou,  the  deter- 
mination of  the  Jury  will  not  be  int^rferetl 
with  hy  tlie  Criminal  Court  of  AmiealR. 

iroi>iier  V.  State,  12  Okla.  Cr.  :i2T,  15fi 
Pac.  240. 

(lOlU)  it  is  the  exclusive  province  of  the 
Jury  to  IW88  uiKin  the  weight  of  the  evidence 
ind  the  credllilllty  of  the  witnesses,  and 
ivhere  conii)etent  evidence  has  l»een  Intro- 
iluceil  tentllng  to  prove  all  the  material  alle- 
gations of  the  infovmatiun,  its  weight  and 
sulUdenc}*  to  sustain  a  conviction  Is  for  the 
jury. 

.Mitchell  V.  State,  12  Okla.  Cr.  275,  154 
Pac.  1107. 

( 1!H«)  Where  the  evidence  Is  conflicting, 
and  that  on  the  part  of  the  state  such  that, 
if  believed  by  the  Jury,  a  verdict  of  guilty 
should  result,  ii  ciaivktlon  will  not  be  set 
asitle  on  the  ground  tliat  it  Is  not  warranted 
■>y  the  evidence. 

J«iues  v.  State.  12  Okla.  Cr.  253,  154  Pac. 

IWO. 

(1017)  When  an  accomplice  testifies  in 
the  trial  of  a  criminal  case  to  facts  which 
>Ntal>llsh  the  guilt  of  the  defendant,  ami 
when  other  festinmiiy  iu  the  record  clearly 
coimects  the  ilefemlant  with  the  conmilsslou 
of  the  crime,  and  no  proof  is  offered  In  de- 
fense tending  to  explain  the  Incriminating 
facts,  aiul  a  Judgment  of  conviction  results 
in  the  trial  court,  It  will  not  be  disturbed  on 
appeal. 

Booth  v.  State,  n  Okla.  (Y.  fl72.  IflO  Pac. 
751. 

(1017)  When  the  evidence  tetids  reanon- 
d)ly  to  supiMirt  a  tindlng  of  the  Jury,  a  judg- 
ment of  guilty  will  not  Iw  reverseil  by  tlie 
Crlmiiiai  Court  of  Api>eals  on  tiie  ground 
that  the  lutme  is  <-oiitrary  to  the  evidence. 
Pace  v.  State,  13  Okla.  Cr.  5H0.  1(15  Pac. 
IIUO. 

(1917)  When  a  Judgment  of  conviction  ia 
based  upon  the  finding  of  a  Jury  on  contn>- 
verte*!  questions  of  fact,  the  Criminal  Court 
of  .\p|teals  will  not  diaturb  the  s^me. 

JMmm  v.  State.  14  Okla,  Cr.  5(»,  IGd  Vac. 
!«I2. 

(1017)  It  is  the  province  of  the  Jury  tn 
ilctonntne  questions  of  fact  and  decide  lie- 
twevu  conflicting  inferences,  and  the  duty  of 
the  Crimimil  Court  of  .\ppeals  to  interfere 
arises  only  when  it  can  see  that  the  verdict 
is  contrary-  to  the  evidence  or  apiieors  to 
have  been  influenced  by  pnsslon  or  prejudice. 
.Nelson  v.  State,  14  Okln.  Cr.  158.  Ifls 
Pac.  40O. 


Digitized  by  Google 


3ttl  r2  0kl«.  Dig.] 


CKIAIIXAL  I^W,  XV,  (G). 


(1917)  Where  the  fiut«  lUHctowil  h.v  the 
reconl,  under  any  reiiMOiinble  coiwidoratlou 
thereof,  stippi>rt  a  verdict  of  guilty,  the  Orlm- 
fnal  Court  of  Appeals  wUI  not  reverse  a  con- 
viction, In  the  absence  of  errors  of  law. 

MagnettI  v.  State,  13  Okla.  Or.  Vr2,  102 
Pac.  241. 

(1917)  Where  there  is  evidence  tlmt  ("ea- 
sonaMy  teiiJB  to  sustain  the  verdict,  the 
(Criminal  Court  of  Aiii»eiil8  will  not  invade 
the  province  of  the  jury  and  attempt  to 
weliEh  conflicting  evidence. 

Ward  V.  State,  13  Okla.  Cr.  81.  102  Pac. 
232. 

(m?)  While  it  Is  well  settled  that  the 
Criminal  Court  uf  ApiiphIs  will  uot  distarb 
tlie  verdict  on  account  of  the  evidence,  when 
there  is  evidence  to  sniHtort  it.  the  converse 
rule  is  eiiually  well  ttettlefl  that  it  Is  not  only 
the  province,  but  the  duty,  of  the  court  to 
set  aside  such  a  verdict,  when  it  Is  contrarj 
to  the  evidence,  or  where  there  is  no  evi 
deiice  to  8upiH)rt  It.  The  iK'i'forinitnce  of 
thin  duty  on  the  part  of  the  court  is  the 
exercise  of  legiii  discretion  and  judgment  as 
to  the  sufficiency  of  the  evidence  to  overcome 
the  Iw'l  presumption  of  luiuK-ence,  to  which 
ever>-  one  Is  entitled  who  is  put  upon  bl» 
trial  for  an  offense. 

White  v.  State,  13  Okla.  Cr.  70,  1«2  Pac. 
232. 

(1!)17)  Where  there  is  a  clear  conflict  in 
the  testimony  Intrwluced  in  tlie  trial  court 
liy  the  stiite  and  the  accuse<l,  an  appeal  to 
the  Criminal  Court  of  .^piwals  on  the 
grouml  thiit  the  verdict  i«  <-ontrar>'  to  the 
evidence  Is  uselesN.  It  is  the  duty  of  the 
Criminal  Court  of  Apiwals  to  uphold  the 
Judgment  of  the  trial  court  when  the  evi- 
dence tends  reasonably  to  supiwrt  the  verdict 
of  the  jury  and  tlie  Judgutent  rendered. 

WIlwHi  V.  State,  13  Okla.  Cr.  470.  105 
Pac.  OlS. 

(1U1T)  Where  the  facts  dlsclosnl  hy  the 
l>roof  In  a  criminal  case  clearly  warrant  a 
verdict  of  conviction,  a  reversal  will  not  he 
sniuted  by  the  Criminal  Court  of  Appeals 
on  the  ground  that  the  verdict  and  Judgment 
are  coutrarv  to  the  evidence. 

Neighbors  v.  State,  13  OkU.  Cr.  437,  ie4 
Pac.  lir>5. 

(1017)  Questions  of  fact  are  for  the  Jur>' 
to  determine.  Where  there  Is  direct  conflict 
hetwera  the  evidence  for  the  state  ami  that 
of  the  defendant,  and  the  evidence  for  the 
titate  la  sufficient  to  Justify  a  verdict  of 
RUllty,  the  Judgment  of  conviction  will  not  be 
reversed  because  of  such  conflict  In  the  evi- 
dence. 

Womack  v.  State,  13  Okla.  Cr.  323,  164 
Pac.  477. 

(1017)  The  Jury  is  the  exclusive  judge  of 
the  weight  of  the  evidence  and  credit  tc»  be 
given  to  the  witnesses.  Wliere  Uiere  is  n 
direct  conflict  In  the  evidence,  or  It  Is  such 
that  different  inferences  may  be  proi)erly 
drawn  from  It  the  jury's  determination  will 


uot  be  interfered  with  upon  the  ground  that 
the  evidence  Ih  insufficient  to  sustain  a  con- 
viction, where  there  is  competent  evidence 
from  which  the  jury  could  rationally  con- 
clude that  the  appellant  was  guilty. 

Thomas  v.  State,  13  Okla.  Or.  414,  164 
Pac.  005. 

(1017)  Where  the  record  discloses  facts 
sufltcient  cither  ■  to  warrant  an  acquittal  or 
to  suHMft  a  couvlctlon.  only  errors  of  law 
will  l)e  reviewed. 

Horn  v.  State,  13  Okhi.  Cr.  354,  164  Pac. 
0S3. 

(li»17)  Wliere  there  is  conflicting  evi- 
dence. It  is  the  duty  of  the  Jury  to  pass  upon 
such  issues  of  fact;  and  where  there  Is  any 
evidence  which  reasonably  tends  to  support 
the  verdict,  the  Criminal  Court  of  Appeals 
will  not  disturb  It. 

I'ease  v.  State.  13  Okla.  Cr.  106»  162 
Pac.  238. 

(1017)  Where  all  of  the  evidence  Intro- 
duced at  tlie  trial  of  a  criminal  case,  con- 
sidered together,  is  RUfHcicnt  to  authorize  a 
legitimate  conclusion  of  guilt  by  the  Jurj-, 
:i  judgment  of  conviction  will  not  be  reversed 
un  appeal. 

(Jant  v.  State,  13  Okla.  Cr.  411,  164 
Pac.  000. 

(1017)  Where  a  conviction  is  bad  wltb- 
out  legal  evidence  of  the  cori'us  delicti  of  the 
offense  charged,  the  Judgment  of  conviction 
will  be  reverseti  on  appeal. 

Walde  v.  State,  1^  Okla.  Cr.  165.  162 
Pac.  1130. 

(liHT)  A  conviction  will  not  be  reversed, 
because  contrary  to  the  evidence,  where  there 
is  coniitetent  and  material  evidence  In  the 
record  sutBcient  to  support  the  verdict. 

Bell  V.  state,  14  Okla.  Cr.  167,  168  Pac. 
827. 

(1017)  Where  the  evidence  Is  conflicting 
and  there  is  evidence  to  sustain  the  verdict, 
it  will  nut  be  disturbed  on  appeal  or  writ  of 
error. 

Bondy  v.  TTnlted  States,  245  Fed.  OK 

(lOl.S)  On  the  question  whether  or  not 
there  is  sutHcient  evidence  to  sui^ort  a  ver- 
dict the  court  must  treat  as  duly  established 
all  facts  warranted  hy  the  testimony  of  the 
witnesses  for  the  state,  and  to  give  the  pre- 
vailing; side  the  benefit  of  every  inference 
favorable  to  it  which  is  fairly  and  legiti- 
mately deiluclhle  from  tliose  facts. 

Prather  v.  State,  14  Okla.  Cr.  327.  170 
l*ae.  1176. 

(lOlH)  A  Judgment  of  conviction  rendered 
in  a  trial  court  wilt  not  be  disturbed  on  ap- 
I>eal.  when  there  are  facts  and  circumstances 
tending  reasonably  to  support  the  conclu- 
sions of  the  Jury  and  the  Judgment  of  the 
court,  unless  there  be  substantial  error  dis- 
closed by  the  proceedings. 

McDaniet  v.  State.  14  Okla.  Cr.  210,  160 
Pac.  1128. 
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(lOlS)  The  (letermlnaUon  of  questions 
of  fact  are  exclusively  for  the  Jury,  and  when 
the  record  discloses  ample  testimony  to  sup- 
port the  conclusion  reached,  the  judgment 
will  not  be  reversed  In  the  absence  of  sub- 
stantial error  of  law. 

Hester  v.  State.  14  Okla.  Cr.  383.  171 
I'HC.  340. 

(1018)  The  Criuiinal  Court  of  Appeals 
will  not  reverse  >i  judgtiieiit  of  tlie  tritil  court 
for  lack  of  evidence  where  there  la  evidence 
in  tbe  record  reasonably  t«iding  to  sustain 
the  judgment. 

Hall  V.  State,  14  Oklu.  Cr.  37fl,  171  Pac. 
347. 

(1»18)  Evidence  will  not  be  held  to  be  In- 
sufficient to  aupiKirt  a  judgment  of  courlc- 
tion  where  there  Is  any  reliable  evidence  on 
which  the  jury  might  have  reasonably  con- 
cluded that  defendant  was  guilty,  as  the 
court  niiiy  not  substitute  its  judgment  on 
questions  of  fact  for  tbat  of  the  Jury. 

Vanghan  v.  State,  14  Okla.  Cr.  475,  172 
Pac.  975. 

(1918)  It  is  not  tlie  iwllcy  of  the  Crim- 
inal Court  of  Appeals  to  set  aside  verdicts 
or  jiHlKraeiits  of  convictl'ms  where  tliey  are 
sustained  by  credible  evidence,  though  there 
Is  a  sbiirp  conflict  between  the  testimony 
of  the  witnesses  for  the  state  and  for  de- 
fendant. 

Newton  v.  State.  14  Okla.  Cr.  .560,  174 
Pac.  280. 

(191S)  Where  an  accomplice  testifies  tbat 
he  jointly  with  tbe  defraidaut  robbed  a  bank, 
and  there  is  positive  testimony  of  one  cred- 
ible witness,  who  positively  Identifies  tlie 
defendant  as  one  of  the  robb^s,  the  (Crim- 
inal Court  of  Appeals  will  not  disturb  tbe 
judgment  because  the  testimony  of  other  wit- 
nesses as  to  the  identity  of  the  defendant  con- 
flicts with  the  testimony  of  the  witness  cor- 
roborating tbe  accomplice,  such  question  of 
fact  being  for  the  determination  of  the  jury. 
Noel  V.  State,  14  Okla.  Cr.  548,  174  Pac. 
203. 

(1918)  A  judgment  of  conviction  will  not 
be  reversed  on  appeal  on  the  ground  that 
tbe  finding  of  the  jury  is  contrary  to  tbe 
weight  of  tbe  evidence,  when  there  Is  com- 
petent proof  teiidiuK  reasonably  to  support 
tbe  finding  of  tbe  jury,  the  weight  of  tlie 
evidence,  as  well  as  the  credibility  of  the 
witnesses  being  problems  to  be  determined 
by  the  Jury. 

Tittle  V.  State,  14  Okla.  Cr.  502,  174 
Pac.  295. 

(1918)  The  Criminal  0>urt  of  Amwals 
will  only  set  aside  n  verdict  because  it  Is 
contrary  to  the  evidence,  in  a  case  where 
tbe  jury  have  plainly  decided  against  the 
evidence,  or  where  the  verdict  is  without 
evidence. 

Hadley  t.  State,  14  Okla.  Cr.  644.  175 
Pac.  71. 


(1018)  The  Criminal  Court  of  Appeals  Is 
only  concerned  with  questions  (rf  law  as  ap- 
plied to  the  facts  in  the  admlsdon  or  re- 
jection of  evidence,  nud,  wliere  evidence  wa« 
clearly  admissible,  tbe  argument  advanced 
tliat  such  evidence  was  of  little  probative 
force  can  not  be  considered  as  a  ground  for 
reversing  the  judgment. 

Keeter  v.  State.  15  Okla.  Cr.  139,  1T5 
Pac.  203. 

(1918)  When  there  is  coni|>eteut  proof  of- 
fered tending  to  establish  the  fact  ttmt  the 
pi-operty  alleged  to  have  been  stolen  In  ft 
grand  larceny  ease  exceeded  920  lu  value, 
the  Criminal  Court  of  Appeals  will  not  dis- 
turb tbe  findings  of  the  Jury  on  tlmt  ground, 
although  a  dilTerent  conclusion  could  also 
have  been  reached. 

Cox  v.  State,  15  Okla.  Cr.  133,  175  Pac. 
264. 

(1918)  The  Criminal  Court  of  Apiteais  will 
not  reverse  n  judgment  of  the  trial  court 
for  lack  of  evidence,  where  there  Is  evidence 
in  the  record  reasonably  tending  to  sustain 
the  Judgment. 

Kllensmith  r.  Sttitr,  15  Okla.  Cr.  2ir>. 
175  Pac.  943. 

(1019)  Notwitlistandlng  a  witness  Is 
Uiown  to  have  heen  previously  convicted  of 
the  lai-ceny  of  live  stoi-Ic  and  serveil  a  sen- 
tence therefor,  and  that  his  general  reputa- 
:i'in  for  truth  and  veracity  is  bad.  the  Jury 
iiiny  believe  his  testimony,  and  If  bis  testi- 
iHOiiy  he  snfticieiit  to  lesially  convict  the  ac- 
■iise{l  of  the  olTeiine  chnrged,  the  Criminal 
Court  of  ApiKMls  will  not  set  aside  such  con- 
viction, though  the  evidence  be  in  direct, con- 
iict  with  tbe  evidence  for  the  accused;  the 
.■I  edibility  of  the  witnesses  lieing  the  ex- 
■lusive  province  of  the  Jury  to  determine. 

Cole  V.  State,  10  Okla.  Cr.  420,  183  Puc. 
734. 

(1919)  Tlie  credibility  of  the  witnesws 
uid  the  weight  and  value  to  be  given  their 
estimony  is  a  question  solely  for  the  Jury. 

Jones  v.  State,  16  Okla.  Cr.  706,  183  Pac. 
518. 

(1010)  The  question  of  the  veracity  of 
tvitnesses  is  within  tlie  exclusive  province 
>f  the  Jury  and  having  determined  It  the 
Criminal  Court  of  Appeals  will  not  disturb 
tbe  verdict  rendered  where  the  trial  is  free 
from  prejudicial  error. 

TImxton  v.  State,  16  Okla.  Cr.  706,  188 
Pac.  920. 

(1919)  Tbe  jury  Is  tlie  exclusive  Judge  of 
the  weight  of  tltc  testinmny.  and  its  verdict 
ol  guilty  will  not  be  set  aside  for  want  of 
?\  idence  to  sustain  It,  where  there  is  any 
evidence  In  the  record  from  which  It  coidr' 
[e?icimately  draw  the  conclnslon  of  guilt. 
Wells  V.  State,  16  Okla.  Cr.  461.  IM 
Pac.  465. 

(1919)  When  there  is  conflict  In  the  tes- 
timony given  by  witnesses.  It  Is  for  the  jury 
to  determine  whom  they  will  believe  or  dls- 
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believe,  nnd  if  the  circumstances  detailed 
hy  tbo  state's  witnesses  is  sufficient  to  sus- 
ttiiu  n  couvlvtioii,  if  believed  by  the  jury, 
the  verdict  will  not  be  disturbed  on  apiiejil. 
TboDipsou  V.  State,  10  Oklii.  Cr.  716,  IM 
Pac.  467. 

<19I»)  Where  the  evidence  Is  conflicting, 
tlie  Criminal  Court  of  Ap|>eiils  will  not  dis- 
turb a  Judgment  of  conviction  unless  the 
evidence  for  the  prosecution,  if  belleve'l,  is 
entirely  sufficient  to  support  the  Judgment 
and  it  is  for  the  Jury  to  decide  the  sufficiency 
of  tbe  evidence. 

Autry  V.  State,  16  Okla.  Cr.  718, 184  Pac. 
786. 

(1919)  Where  there  ia  evidoice  la  the 
record  from  wbieta  the  Juiy  could  reascmably 
infer  that  the  defendants  are  KuUty  of  the 
crime  charged,  the  Judgment  of  conviction 
will  not  be  reversed  been  use  the  evidence  Is 
conflicting. 

Gunter  v.  Stfite.  16  Okla.  Cr.  476,  184 
I'ac.  797. 

(1!)19)  Where  there  is  evidence  in  the 
record  which,  if  believed  by  the  jurj-,  is  suf- 
ficient to  support  the  conviction,  the  appel- 
late court  will  not  reverse  the  Judgment  Ite- 
cause  of  the  alleged  insufficiency  of  the  evi- 
dence. 

Ilhoades  v.  State,  16  Okla.  Cr.  446,  l»i 
Pac.  913. 

(1919)  The  Jury  is  not  comiiellcd  to  be- 
lieve the  testimouy  of  any  witness  whether 
contradicted  or  not  and  in  the  exercise  of 
their  broad  discretion  they  are  entitled  to 
disregard  any  evidence  on  either  side  whicli 
in  their  Judgment  is  unworthy  of  belief  and 
to  reach  any  conclusion  which  reasonably  or 
legitimately  ciin  be  drawn  fnnn  the  proof, 
and  the  finding  under  wucb  clrcnnistanceK 
will  not  be  disturbed  on  a^eal. 

Melggs  v.  State.  10  Okla.  Cr.  557,  185 
I'nc.  4^). 

(1919)  A  verdict  of  conviction  on  con- 
flicting evidence  will  not  be  dlsturlied  by  the 
Criniiniil  Court  of  Ap|)eiils  where  there  Is 
any  comiietent  evidence  In  the  record  fi-oni 
which  the  Jury  could  reii8onabl.v  conclude 
that  the  defendant  was  guilty  of  the  crime 
chai^d. 

Felas  v.  State.  Ifl  Okln.  Cr.  031,  185 
Pac.  839. 

(1920)  In  a  prosecution  for  <-nttle  theft, 
the  evidence  carefully  couslderett,  and  found 
to  fully  su|M)ort  the  verdict  rendered  and  an 
examhiation  of  the  record  dlscloHcs  that 
the  trial  was  free  from  error. 

Woody  V.  State,  —  Okla.  Cr.  — .  180 
Pac.  1100. 

(1920)  If  there  is  a  cleiir  conflict  hi  the 
evidence,  or  if  the  evidence  is  such  that  dif- 
ferent inferences  may  reasonably  be  drawn 
therefrom,  the  Jury's  determination  will  not 
be  Interfered  with  on  appeal,  unless  the  ver- 
dict Is  clearly  against  the  weight  of  the  evl- 
d«ice,  or  was  Influenced  by  passion  and 


prejudice.  It  is  not  for  the  Criminal  Court 
of  Appeals  to  substitute  its  judgment  on 
the  question  of  the  weight  of  the  evidence 
for  that  either  of  the  Jury  or  the  triiil  court. 
])rovided  there  is  comiietent  evidence  from 
which  the  Jury  was  authorlssed  to  reaiwnably 
toiK'lude  that  the  defendant  was  guilty  of  the 
crime  chained. 

Brlmmage  v.  State,  —  Okla.  Cr.  — ,  187 
Pac.  497. 

(1920)  A  verdict  which  is  8U|)poi-ted  by 
some  evidence  will  not  be  disturbed  in  a 
Criminal  Court  of  Appeals. 

McGarrah  v.  State,  —  Obhi.  Cr.  — ,  1S7 

Pac.  505. 

(1920)  Where  the  Information  charges  an 
offense,  and  there  is  evidence  In  the  record 
from  which  the  Jury  was  authorized  reason- 
ably to  conclude  that  the  defendant  Is  guilty 
of  the  crime  In  the  manner  charged,  the 
Judgment  will  not  he  set  aside  because  of  in- 
sufficient' evidence. 

Barrow  v.  State,  —  Okla.  Cr.  — .  188 
Pac.  351. 

(1920)  Where  the  uncontradicted  testi- 
mouy sustains  a  conviction,  the  judgment 
will  not  lie  reverned  on  appeal. 

Kdwards  v.  State.  —  Okla.  Cr.  — .  188 
Pac.  889. 

(11^)  A  Judgment  of  a  trial  court  will 
not  be  reversed  upon  apTwal  when  the  sole 
question  raised  Is  based  uimn  the  conten- 
tion that  "the  conviction  is  contrary  to  evi- 
dence," when  the  record  discloses  competent 
evidence  t«idlng  clearly  to  supimrt  the  ver- 
dict of  the  jury  and  judgment  rendered  there- 
on. 

Cole  v.  state,  —  Okla.  Cr.  — ,  189  Pnc. 
201. 

(1930)  The  Criminal  Court  of  Appeals 
will  not  disturb  a  verdict  which  is  reasonably 
supported  by  the  evidence. 

Hutchius  V.  State,  —  Okla.  Cr.  — .  180 

Pac.  ]0Sr>. 

(1920)  The  trial  jury  is  the  exclusive 
Judge  of  the  weight  of  the  evidence  and  of 
the  credibility  of  the  witnesses,  and  the 
Criminal  Court  of  ApiK-als  will  not  reverse 
a  Judgment  of  cimvlctlon  where  tliere  Is  any 
comiietent  evidence  tending  to  suiHwrt  the 
same. 

WlHUims  V.  State,  —  Okln.  Cr.  — ,  101 
Pac.  744. 

( 1020)  Where  there  Is  competent  evidence 
In  the  record  from  which  the  Jur>*  might  rea- 
sonnlily  conclude  that  the  defendant  is  guilty 
of  the  crime  charged,  s  judgment  of  con- 
viction will  not  be  reversed  on  appeal  on 
the  sole  ground  that  the  evidence  is  insuffi- 
cient. 

Johnson  v.  State,  78  Okla.  Cr.  2r>l,  190 
Pac.  897, 

(1920)  The  Olmlnal  Court  of  Appeals 
will  not  reverse  a  conviction  upon  the  ground 
that  the  evidence  is  insnfficloit  to  sustain 
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the  same,  uuless  there  Is  no  testiiuouy  in 
the  record  from  which  the  Jury  could  rea- 
Mtmiiblj-  conclude  thnt  the  defendant  was 
EuIUt;  there  helns  no  contention  that  the 
Jury  wns  iuHueiueil  liy  iuipro]>er  niotlren  in 
arriving  at  the  verdict. 

ArnistronK  v.  State;  —  Okla.  Cr.  — ,  190 
Pac.  898. 

(lOaO)  Where  the  umontradicted  testi- 
mony 8U«tnius  a  conviction,  tlip  Judgment 
will  not  l>e  reversed  on  iii>|)eiil. 

Itrnl  V.  Stftte.  —  Okla.  Cr.  — ,  101  Pac. 
1041. 

(1020)  Where  there  Is  evidence  in  the 
record  from  which  the  jury  could  reason- 
ably conclude  that  defendant  is  iniUty  of  the 
crime  charged,  the  Judgment  of  conrletion 
will  not  be  disturbed  by  the  Crlmfual  Court 
of  Appeals  because  of  alleged  Insufficiency  of 
the  evidence,  eveu  though  the  same  be  con- 
flicting. 

Mobbs  T.  State,  —  Okla.  Cr.  — ,  102 
Pile.  823. 

(1920)  Where  there  is  ample  evidence  In 
the  record  from  which  the  jury  wns  author- 
ized reasonably  to  conclnde  the  riefeudnnt 
Is  guilty  of  the  crime  of  which  he  was  con- 
victed, the  conviction  will  not  he  dlsturheil 
because  of  alleged  insufficiency  of  the  evi- 
dence, although  same  Is  ccmfllctlng. 

Lady  t.  State,  —  Okla.  Cr.  — .  102  Pac. 
609. 

(1920)  If  there  Is  evidence  to  supjmrt  a 
conviction,  the  Criminal  Court  of  Ainieals 
win  not  weigh  its  suffldency  to  supjMirt  the 
verdict,  but  nil  the  evidence  will  be  consid- 
ered to  nSKvrtain  whether  tlie  verdict  is  In 
fuct  founded  ui»on  sufficient  evidence  to  wnr- 
rnnt  the  conviction. 

McLaughlin  v.  State,  —  Okla.  Cr.  — ,  193 
Pac.  1010. 

(1920)  Wbere  there  are  facts  and  cin-um- 
stftuces  in  evidence  undenled  which  author- 
ized the  Jury  to  reasonably  conclude  that  de- 
fendant was  guilty  of  the  crime  chanced, 
the  judgment  will  not  In*  reversed  because  of 
the  insufficiency  of  tlie  evidence. 

Luther  v.  State,  —  Okla.  Cr.  — ,  107 
Piic.  ."»33. 

(1030)  It  Is  only  when  there  is  no  sub- 
stantial evidence  to  supimrt  the  verdict  that 
the  apfiellnte  court  will  reverse  on  the  gi-ound 
of  insufficient  evidence.  In  this  case  the 
evldeiict*  p:ianiined  and  held  sufficient  to 
support  the  verdict  of  guilty  of  assault  with 
intent  to  kill  by  shooting  another  with  a 
shotgim. 

Parks  V.  State,  —  Okla.  Cr,  — .  194 

Pac.  2S1. 

(1920)  In  n  trial  for  murder,  held  on  the 
evidence  that  where  the  voluntary  nature 
of  the  confessions  wns  submitted  to  the  Jury 
under  proper  instructions,  n  verdict  agaliiPt 
the  defendant  Is  conclusive  on  the  Issue. 
Mays  V.  State,  — Okln.  Cr.  — .  197  Pac. 


(li)20)  The  Judgment  in  a  murder  case 
will  not  be  reversed  on  appeal  as  not  sus- 
tiilued  by  the  evidence,  imless  there  Is  no  sub- 
stantial evidence  tending  to  show  the  guilt 
of  the  defendant,  or  unless  it  fails  so  far 
to  supiwrt  the  verdict  that  the  necessarj- 
inference  Is  tJiat  the  jury  acted  from  par- 
tiality or  prejudice,  or  was  controlled  by 
undue  influence. 

Mays  V.  State,  —  Okla.  Cr.  — ,  197  Pac. 
1004. 

(192Y>)  In  a  criminal  prosecution,  ques- 
tions of  fact  are  for  the  trial  Jury  to  deter- 
mine; and,  where  the  evidence  is  conflicting 
a  venlict  of  conviction  will  not  be  disturbed 
uixm  (lie  ground  that  it  Is  contrary  to  the 
evidence. 

Merriott  V.  State.  —  Okla.  Cr.  — ,  104 
Pac.  263. 

The  jury  Is  the  exclusive  Judge  of  the 
evidence,  and,  where  there  la  evidence  rea- 
sonably sustaining  the  venlict.  tiie  Crim- 
inal Ctmit  of  Appeals  will  not  disturb  such 
venlict.  notwithstanding  the  evidence  Is  in 
conflict. 

(1(121)  Valdez  v.  State.  —  Okla.  Cr.  — . 
194  Pnc.  4.->l;  (1!(21J  Wheeler  v.  State, 
—  Okla.  Cr.  — ,  194  Pac.  45o. 

(1021)  Ordinarily  the  Crimiiml  Cburt  of 
Apiienls  will  not  consider  the  question  of  the 
I)repondprance  fiv  weight  of  testimony,  but 
where  the  evidence  tending  to  establish  the 
guilt  of  the  accused  shows  no  malice  towards 
the  injui-pit  party  and  no  cxiiectatlou  of  pri- 
vate gain  to  the  i)eriietrator.  and  the  evi- 
dence of  gnllt  is  wiioUy  drcumstautial.  anil 
of  doubtful  probative  force,  and  not  Incon- 
sistent with  a  reasonable  hypothesis  Indicat- 
ing tile  innocence  of  the  accused.  It  is  the 
duty  of  the  Criminal  Court  of  Appeals  to  set 
aside  a  \'ei-dict  founded  ui»on  such  evidence. 
Oniey  v.  State,  —  Okla.  Cr.  — ,  300  Pac. 
7S.-I. 

(1021 )  Where  there  Is  any  evidence  In  the 
reconl  from  which  the  Jury  could  legitimately 
<'onclude  that  the  defendant  was  guilty  of 
the  offensi'  charged,  a  Judgment  of  convic- 
tion will  not  l)e  set  aslrle  be<'an8e  of  the  In- 
sufficiency of  the  evidence. 

Hildcbrandt  v.  State,  —  Okln.  Cr.  — . 
107  I'ac.  Sn2, 

(1021)  Where  it  appears  upon  the  exam- 
ination of  the  whole  record  that  the  defmd- 
ant  had  the  advantage  of  n  fair  and  onleily 
trial,  the  verdict  will  not  he  disturbeil  lie- 
cause  the  evidence  was  In  some  partlenlnrs 
conflicting; 

Adealiolt  v.  State,  —  Okla.  Cr.  — ,  IIW 
I»ac. 

( HI21 )  Where  there  la  ovldem*e  from 
which  the  jury  could  reasonably  conclude 
that  defendant  is  guilty  the  Judgment  will 
not  be  dlsturboil  because  of  Insnfficlent  ovl- 

ilcucp. 

Smith  v.  State,  —  Okla,  Cr.  — ,  IOC  Pnc. 
734. 
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(1921)  Where  there  Is  some  competeat 
and  apparently  t-redible  evidence  in  the  rec- 
ord which  would  authorize  the  jury  to  rea- 
sonably conclude  that  defendant  is  guilty  ae 
i-taarged,  the  CriinlnHl  CVmrt  of  Appeals  will 
not  sulwtltute  Its  jiuiKiuent  for  that  of  the 
jury  ou  the  question  of  the  Buffltlency  of 
the  evidence,  even  though  there  be  a  shnri' 
(.•onflict  in  the  evidence. 

Murnand  v.  State.  —  Okla.  t'r.  — .  105 
I'nc.  787. 

(19-21)  The  Criminal  Court  of  Appeals  is 
IKJwerlesH  to  affirm  a  conviction  for  one  of- 
fense, when  the  i>roof  eHtiiblishes  another 
and  seittirate  offense,  not  included  within 
the  chance. 

Brown  V.  State.  —  Okln.  Cr.  — .  196 
Pac.  967. 

g  708.   Approval  of  verdict  by  trial  court. 

(1897)  Where  a  Jury  finds  the  evidence 
sutAcient  upon  which  to  base  a  verdict  of 
fniilty,  and  the  trial  court  is  satisfied,  the 
Supreme  Court  will  not  net  aside  such  ver- 
rtif-t  unless  it  finds  such  a  lack  of  evidence 
rtK  to  raise  a  presumption  of  innocence. 

Kennon  v.  Territory,  3  Okla.  Ofii),  60 
r«c.  17l». 

(1!KK^)  Where  evidence  reasonably  tends 
to  8UHtiiln  n  conviction,  and  the  Jury  has 
lieeu  properly  Instructwl  «h  to  the  hiw.  and 
II  motion  for  a  new  trial  has  been  denied, 
the  Supreme  Court  will  not  weigh  the  evi- 
tlence. 

Smith  V.  Territor>-,  11  Okla.  OTrft.  09  Pac. 

{ 1905)  .\  conviction  will  not  be  set  aside 
after  denial  of  a  new  trial.  unleiM,  assuming 
nil  that  Is  testified  to  be  true,  the  presump- 
tion of  innocence  is  not  overcome. 

Harmon  v.  Territory,  15  Okln.  147.  70 
Pac.  70.'. 

Where,  on  a  prosecution  for  roltliery.  the 
prosecution  had  only  one  witness  and  de- 
fendant bad  six,  none  of  whom  were  im- 
Iteacheil.  the  trial  court  bavin?  declined  to 
distnrb  a  verdict  for  the  prosecution,  it  would 
not  be  disturbetl  on  a)i)>eal. 

(l9<K"i)  (ilover  v.  I'uited  States.  (!  Ind. 
Ter.  '_>({2,  91  S.  W.  41.  reverseil  (1906) 
147  Fed.  420. 

{ 1907)  Where  there  is  evidence  reasonably 
tending  to  sUKtnln  a  conviction,  and  the  trial 
«-ourt  refused  a  new  trial,  the  Supreme  Ccmrt 
will  not  reverse  on  n  QHestlon  of  fact. 

Steudle  v.  Territory,  19  Okla.  492.  91 
Pac.  1024. 


(1911)  The  correctness  of  a  vertlict  which 
has  been  snstalned  hy  the  trial  court  will 
not  be  reviewed  on  appeal  on  arguments  di- 
rected to  the  credibility  of  a  witness  or  the 
weight  to  be  given  t<i  lils  testimony; 

Flandera  v.  State,  fi  Okla.  Cr.  3IS.  US 
Pac.  593. 

Where  tlie  jury  finds  a  verdict  of  guilty, 
which  is  approA-ed  by  the  trial  court,  and 


there  is  evidence  in  the  record  to  sustain 
the  verdict,  it  will  not  be  set  aside  in  the 
absence  of  prejudicial  error. 

(liH2)  Welsh  V.  State,  7  Okla.  Cr.  358, 
123  Pac.  705;  (1914)  Carney  v.  State. 
10  Okla.  Cr.  492,  138  Pac.  1042;  (1914) 
Troiiler  v.  .state.  10  Okla.  Cr.  610,  140 
Pac.  7S9;  (191S)  Kintz  v.  State.  12 
Okla.  Cr.  93.  132  Pac.  139;  (1917)  Gor- 
don V.  Sbite,  13  Okla.  Cr.  117, 162  Pac. 
444;  (1019)  Reed  v.  State,  15  Okla. 
Cr.  343,  179  Pac  480. 

Where  the  verdict  of  the  Jury  has  been 
approved  by  the  trial  coort,  and  there  is 
evidence  in  the  record  to  sustain  the  ver- 
dict, or  where  the  evidence  Is  confilctlns. 
the  Judgment  will  be  affirmed  In  the  ab- 
sence of  prejudicial  error. 

(1913)  Fnlmer  v.  State,  8  Okla.  Cr.  528. 
128  Pac.  1103;  (1913)  Curry  v.  State, 
9  Okla.  Cr.  38,  130  Pac.  513;  (1913) 
Cox  v.  State,  9  Okla.  Cr.  378,  131  Pac. 
1109;  (1913)  High  v.  State.  9  Okla. 
Cr.  523,  132  Pac  309. 

(1913)  Where  the  verdict  of  the  Jury  has 
been  approved  by  the  trial  court,  and  there 
is  evidence  in  the  record  to  support  the  ver- 
dict, the  Criminal  Court  of  Appeals  will  not 
review  the  evidence  to  determine  Its  weight 
or  sufficiency. 

Tpmpy  V.  State.  9  Okln.  Cr.  440.  132 
Pac.  383. 

(1913)  A  conviction  on  conflicting  evi- 
dence will  not  lie  reversed.  In  the  absmce  of 
errors  of  law,  whera  the  vei^lct  has  been 
ipproved  by  the  trial  conrt. 

Calveit  V.  State.  10  Okla.  Or.  185,  135 
Pac.  737. 

As  a  general  rule,  the  finding  of  the  trial 
court  uiH)n  an  issue  of  fact  arising  upon 
affidavits  and  evidence  adduced  on  a  motion 
for  a  new  trial,  will  not  be  disturbed,  where 
tbe  evidence  reasonably  tends  to  support 
such  findiug. 

(1913)  Horton  v.  State,  10  Okla.  Cr.  294, 
130  Pac.  177:  (1918)  Smart  v.  State, 
14  Okla.  Cr.  .-)71,  174  Pac.  2i»9. 

(1914)  Where  the  state's  witnesses  fail 
to  testify  to  facts  necessary  to  establish  the 
crime,  It  can  not  be  said,  as  a  matter  of  law. 
that  tbe  court  and  Jurj-  were  satisfieil  of 
defendant's  guUt  beyond  a  reasonable  doubt. 

Bryan  v.  State,  11  Okla.  Cr.  180.  144 
Pac.  302. 

(1917)  Where  there  Is  evidence  in  tbe 
record  to  Bupiwrt  the  verdict,  and  the  ver- 
dict has  been  approved  by  the  trial  court, 
the  Criminal  Conrt  of  Appeals  will  not  re- 
view the  evidence  to  determine  Its  weight 
or  sufficiency. 

Baldrldge  v.  State,  13  Okla.  Cr.  576,  165 
Pac  1100. 


(191S)  Where  there  was  no  proof  of  the 
coriius  delicti  in  a  prosecution  for  unlaw- 
ful possession  of  intoxicating  liquor,  and 
conviction  could  only  be  surmised  as  result- 
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ing  from  passiou  or  prejudice,  and  considera- 
tion of  incompetent  and  hearsay  testimony, 
improperly  admitted,  judgment  will  be  re- 
versed, with  direction  to  dismiss  prosecu- 
tion. 

Ductt  T.  State.  15  Olcla.  Gr.  208.  175 
Pac.  m. 

(lOlS)  Tlie  euilt  or  Innocence  of  a  de- 
fendant is  iiectUiarly  witliln  the  province  of 
the  Jury  to  determine,  and  when  the  jury 
raiders  a  verdict  of  guilty,  which  Is  ap- 
proved by  the  trial  court,  and  there  is  evi- 
dence in  the  record  to  sustain  the  verdict, 
the  Criminal  Court  of  Appeals  will  not  re- 
verse the  case  because  the  eTid«ice  Is  In 
conflict. 

Hardeman  v.  State,  15  Okla.  Cr.  229, 173 
Pac.  948. 

(1919)  The  entire  record  of  the  case  in 
a  prosecution  for  burglary  with  explosiveti, 
carefully  examined,  found  free  from  error, 
and  that  the  rerdict  returned,  and  the  judge- 
ment rendered  thereon.  Is  supported  by  tlia 
evidence  beyond  a  reasonable  doubt. 

RIchflrds  v.  State,  15  Okla.  Gr.  582,  179 
Pac.  777. 

(1919)  Where  evidence  is  submitted  tend- 
ing to  ahnw  that  a  witness  for  the  state  is 
an  accomplice  of  the  crime  for  which  tbe 
defendant  is  being  tried  and  also  evidence 
to  corroborate  such  evidence  of  such  ac- 
complice, and  these  questions  are  properly 
submitted  to  the  Jury,  a  verdict  of  convic- 
tion will  not  be  disturbed  upon  the  groun  i 
that  the  conviction  is  In  violation  of  Rev. 
Laws  1910,  S  5884. 

Ryal  V.  State.  16  Okla.  Cr.  266.  182 
Pac.  253. 

(1919)  The  Criminal  Court  of  Appeals  Is 
powerless  to  set  aside  a  verdict  of  convic- 
tion where  there  was  evidmce  of  defendant's 
sanity  at  the  time  of  the  homicide. 

Hodges  Y.  State.  16  Okla.  Cr.  183.  182 
Pac.  260. 

(1919)  Where  the  evidence  is  in  conflict 
and  there  is  evidence  tending  reasonably  to 
sustain  the  finding  of  the  Jury,  the  Crim- 
inal Court  of  Appeals  will  not  disturb  the 
verdict  on  the  ground  that  the  evidence  is 
insufficient. 

Hodges  T.  State,  16  Okla.  Cr.  183,  lS2 
Pac.  260. 

(1919)  Where  the  evidence  of  an  accom- 
plice shows  the  guilt  of  a  defendant  beyond 
a  reasonable  doubt,  and  such  evidence  Is 
corrot)orated  by  legal  evidence,  the  Crimiual 
Court  of  Appeals  will  not  disturb  a  verdict 
of  conviction. 

Weems  t.  State.  16  Okla.  Cr.  198.  182 
Pac.  264. 

(1919)    A  conviction  based  on  conflicting 
evidence  wUl  not  be  disturbed  on  appeal. 
Boydston  t.  State,  16  Okla.  Cr.  694,  182 
Pac;  T1& 


(1910)  Questions  of  fuct  are  to  be  decided, 
by  the  Jury  au<l  whei'e  the  evidence  reason- 
ably supports  the  rerdict  the  Judgmmt  will 
be  aflirmed. 

Freeman  t.  State,  16  Okla.  Cr.  709,  183 
Pac.  626. 

(1919)  ruder  Her.  Laws  1010,  {  5873.  the 
jury  is  the  exclusive  Judge  of  all  questions 
of  fact  and  their  verdict  will  not  be  reversed 
because  contradictory  to  tbe  evidence,  If 
there  is  any  evidence  reas(mably  tending  to 
support  it 

Metggs  V.  State,  16  Okla.  Cr.  557,  185 
Pac.  450. 

(1921)  The  finding  of  tbe  trial  court  apon 
an  Issue  of  fact,  arising  upon  affidavits  and 
evidence  developed  on  a  motion  for  a  new 
trial,  wUI  not  be  disturbed,  where  the  evi- 
dence reasonably  tends  to  svpiiort  snch  find- 
ing. 

Bradshaw  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  716. 

S  709.   HarmIe«B  error. 

{710.   ——-Prejudice  to   rights  of  party  ■§ 
groundt  of  review. 

On  api>eai  in  a  criminal  case,  the  Supreme 
Court  will  render  Judgment  without  regard 
to  errors  or  defe<-ts  which  are  purely  tech- 
nical, and  will  not  consider  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties. 

(1900)  Boggs  T.  United  States,  10  Okla. 
424,  63  Pac.  969.  65  Pac.  927;  (1^1) 
Boggs  T.  United  States.  11  Okla.  1S9. 
65  Pac.  927. 

(1902)  The  statute  provides  that  in  a 
criminal  case  tbe  court  must  on  appeal  give 
judgment  without  regard  to  technical  errors 
or  defects,  or  exceptions  which  do  not  affect 
the  substantial  rights  of  tbe  parties;  and 
hence  for  the  Supreme  Court  to  hold  that 
mere  technical  errors  which  do  not  prejudice 
the  defendant  are  sufficient  to  reverse  the 
case  would  not  only  be  subversive  of  the 
letter,  but  of  the  spirit  of  the  statute. 

Hodge  v.  Territory,  12  Okla.  108,  68  Pac. 
1077. 

(1004)  Under  Stat  1893,  9  5330  (Wil- 
son's Rev.  &  Ann.  Stat.  1903,  §  5618),  the 
Supreme  Court  reviewing  criminal  cases  will 
give  Judgment  without  regard  to  technical 
errors. 

Martin  v.  Territory.  14  Okla.  598,  78 
Pac.  88. 

(1909)  In  a  prosecution  for  robbery,  the 
character  of  the  money  described  in  the  In- 
dictment may  be  proven  by  circumstances  as 
well  as  by  positive  Identification,  and  where 
the  circumstances  show  that  no  Issue  was 
made  before  the  jury  on  such  question  and 
defendant's  counsel  tacitly  admitted  that  tbe 
mon^,  with  referoice  to  which  the  witnesses 
were  testifying,  was  the  kind  described  in 
the  indictment  and  that  the  Jury  and  tbe 
witnesses  understood  that  the  testimony  was 
with  reference  to  this  kind  of  money,  and  the 
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evldoice  sustained  Oie  verdict,  a  conviction 
wfU  not  be  reversed  on  account  of  technical 
defects  in  the  Ideatiflcatlon  of  the  money 
described  In  the  indictment 

Moody  V.  United  States,  2  Okla.  Cr. 
662,  103  Pac.  1030. 

<19O0)  Tlie  doctrine  of  harmless  error 
is  a  principle  of  law  as  old  as  the  American 
^-stem  of  criminal  jorlepnidence  and  Is  rec- 
ognized by  all  appellate  courts. 

Moody  V.  United  States  2  Okla.  Cr.  662, 
103  Pac.  1039. 

<  1909)  A  conviction  supported  by  evidence 
should  not  be  reversed  because  of  technical 
defects,  where  it  does  not  aiq)ear  'that  the 
dtfradant  has  been  deprived  of  a  substan- 
tlttl  right 

Moody  V.  United  States,  2  Okla.  Cr.  662, 
103  Pac.  1039. 

(1IX)9)  A  couviction  will  not  be  reversed 
for  hiirmless  error,  where  the  record  shows 
that  accused  had  a  fair  trial. 

Byers  v.  Territory,  1  Okla.  Cr.  677.  100 
Pac.  261. 

(1912)  A  person  accused  of  crime  Is  en- 
titled to  a  fair  and  impartial  trial,  and,  when 
the  record  discloses  irregularities  calculated 
to  prejudice  his  substantial  rights,  a  Judg- 
ment of  conviction  will  be  reversed. 

Green  v.  State,  6  Okla.  Or.  585.  120 
Pac.  667. 

(1912)  When  an  error  has  been  committed 
Hlion  the  trial  of  a  case,  it  Is  the  duty  of 
the  Criminal  Court  of  Appeals,  upon  an 
insiwction  of  the  entire  record,  to  determine 
whether  or  not  the  defendant  suffered  any 
material  injury  from  such  error;  for  unless 
such  Injury  appears,  the  error  will  not  be 
ground  for  reversal. 

Hooper  v.  State,  7  Okla.  Cr.  43,  121 
Pac.  1087. 

(1912)  Where  the  record  shows  that  a 
defendant  has  been  trieil  fairly  and  the  evi- 
dence sustains  his  conviction,  a  new  trial 
will  not  be  granted  upon  any  error  or  tech- 
nicality, unless  it  appears  from  the  record 
that  the  defendant  was  deprived  of  some 
material  right  and  suffered  injury  thereby. 
Koozer  v.  State,  7  Okla.  O.  336,  123 
Pac.  554. 

(1912)  A  defendant  upon  trial  for  his 
life  or  liberty  should  be  protected  in  the  full 
enjoyment  of  every  material  right  piven  him 
by  law,  but  it  Is  also  true  that  the  interests 
of  society  and  the  rights  of  other  persons 
should  also  be  carefully  guarded  and  pro- 
tected in  the  trial  of  every  criminal  case. 

Koozer  v.  State,  7  Okla.  Cr.  330^  123 
Pac.  554. 

(1913)  The  doctrine  of  harmless  error 
does  not  apply  where  the  defendimt  has 
been  deprived  of  a  substantial  right. 

Tegeler  t.  State,  9  Okla.  Cr.  138.  130 
Pac.  1164. 


(1913)  In  this  state  It  is  the  duty  of 
trial  Judges  to  see  that  trials  of  all  crim- 
inal cases  are  conducted  fairly  and  Impar- 
tially and  according  to  law,  but  the  doctrine 
of  harmless  error,  so  frequently  invoked  by 
this  court,  was  not  established  for  the  pur- 
lK«e  of  permitting  and  encouraging  trial 
courts  to  depart  from  the  established  and 
well  recognized  principles  governing  the  trial 
of  criminal  cases,  but  It  is  only  In  cases 
^vbereln  the  record  discloses  the  fact  that 
the  trial  court  has  made  an  honest  effort  to 
follow  the  law  and  endeavored  to  give  the 
accused  a  fair  and  Impartial  trial,  that  this 
<loctrlne  Is  invoked,  and  it  does  not  then  ap- 
ply In  the  trial  court,  and  is  only  to  be  ap- 
plied to  the  appellate  court 

Dttpree  v.  State,  10  Okla.  Cr.  66,  134 
Pac  86. 

(1917)  Where,  in  the  trial  of  a  criminal 
trase,  the  proof  introduced  on  behalf  of  the 
Htate  overwhelmingly  establishes  the  guilt 
(jf  the  accused,  and  when  the  testimony  of 
the  accused  himself  is  insufficient  to  Justify 
the  criminal  conduct  complained  of,  only 
fundammtal  error  will  be  considered  on  ap- 
Vval. 

Lemley  v.  State,  13  Okla.  Cr.  452,  164 
Pac.  1152. 

§  711.   Presomption  u  to  effect  of  error. 

See  S  675. 
Smiser  v.  State,  —  Okla.  Cr.  — ,  198 
Pac  110. 

Irregularities  in  relation  to  the  statutory 
provision  for  selecting,  summoning,  and  iiu- 
IKinellng  a  Jury  will  not  be  deemed  preju- 
iticial,  unless  some  injury  therefrom  is  clear- 
ly shown. 

(1001)  Queoian  v.  Territory,  11  Okla. 
261,  71  Pac.  21^  Judgment  aiBrmed 
(1903)  190  U.  S.  548,  47  L.  ed.  1175, 
23  Sup.  Ct  762. 

(1906)  Where  an  error  is  shown  In  a 
i-iimlnal  case,  it  will  be  presumed  to  have 
)i(>en  hurtful  to  the  party  against  whom  It 
1ms  been  committed,  until  It  appears  to  have 
:»cen  rendered  Innocuous.  Judgment  (19(KS) 
ir.  Okla.  422,  85  Pac.  239,  reversed. 

Miller  v.  Territory  of  Oklahoma,  14B 
Fed.  330. 

(1907)  The  burden  Is  upon  accused  to 
.ibow  prejudicial  error  In  remarks  of  the 
nrosecutlng  attorney  to  the  jury. 

Jamison  v.  United  Statei^  7  Ind.  Ter. 
661.  104  S.  W.  872, 

(1910)  Where  there  Is  nothing  in  the 
record  to  show  that  an  incompetent,  disqual- 
ified, or  otherwise  objectionable  Juror  was 
forced  upon  the  defendant  the  Ourt  of 
Criminal  A^eals  will  not  consldCT  assign- 
ments of  error  based  upon  the  rulings  of 
the  court  upon  a  challei^e  for  cause 

Colbert  T.  Stote,  4  Okla.  Cr.  487,  113 
Pac  558. 

(1911)  Where,  while  the  Jury  were  In 
the  Jury  room  dtiiberating  upon  their  vcr- 
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diet,  oue  <if  tlieir  number  knucketl  u|H)ii  tlie 
door,  and  Vfhea  tbe  door  was  oi)eued  a  mem- 
ber of  the  Jury  tnlbetl  with  the  clerli  of 
the  court  about  bow  the  verdict  should  be 
signed,  any  communication  or  conversation 
with  the  Jury  In  reference  to  the  case  by  the 
clei^  of  the  court,  after  the  Jury  bad  retired 
to  ddlberate  upon  their  verdict,  will  be  pre- 
sumed to  t>e  prejudicial  to  the  rights  of  the 
d^endaut 

Illdley  V.  Mtate.  S  Oliia.  Cr.  :Q2,  115 
Pac.  028. 

(1911)  Where  the  court  in  its  iiiKtructioim 
submits  to  the  jury  a  smflUer  perialty  for 
the  ofTenife  thau  that  prescribed  l)y  law,  the 
appellant  can  not  he  henrd  to  compliilti.  and 
such  instruction  will  constitute  hHrmless  er- 
ror, and  will  nut  be  ground  for  reversal. 

Coleman  v.  State.  C  Okln.  Cr.  252.  lis 
Pac.  594. 

(inil)  Kveu  in  cases  where  the  muterinl- 
ity  of  evidence  is  not  a  mixed  question  of 
law  and  fact  which  should  be  decided  by  the 
court,  if  the  court  erroneously  submits  the 
materiality  of  such  testlmonj'  to  the  Jury, 
and  the  verdict  is  right,  the  defmdant  could 
not  possibly  be  Injured  thereby,  and  the 
error  will  be  harmless,  and  not  ground  for 
reversal. 

OlenMin  v.  State,  6  Okla.  Cr.  252,  llK 
I*ac.  594. 

(Iftll)  H  is  the  settled  doctrine  of  the 
Court  of  Aiii>eHlK  that  uo  man  cini  l>e  heard 
to  cuuinlaiu  of  the  commission  uf  an  orror 
upon  his  trial,  uuleas  he  can  reasonably 
show  by  the  record  that  he  has  suffered  in- 
Jury  thereby. 

Colenwn  v.  State,  0  Okla.  Cr.  252,  11?^ 
Pac.  594. 

(]»12)  Prejudice  to  a  plaintifT  in  error 
is  not  presumed  from  error  I>einR  made  t<> 
appear,  in  the  absence  of  reiisonably  clear 
indications  that  the  plaintiff  in  error  was 
thereby  prejudiced  In  respect  to  a  substantial 
right 

Swartz  V.  State,  6  Okla.  Cr.  590,  12i> 
Pac.  1029. 

(1912)  The  doctrine  that  error  In  the 
trial  of  a  criminal  case  presumes  injnrj-  is 
not  recognised  in  Oklahoma;  but  on  the 
contrary,  the  presumjitloa  is  that  all  proceed- 
ings In  a  court  of  record  are  regular,  and. 
before  a  conviction  will  be  reverse<l,  the  bur- 
den Is  upon  at^iellant  to  show  two  thinjis: 
(t)  that  error  wns  committed  ujwn  his  trial: 
(2)  that  this  error  materially  contributed  to 
bis  conviction  and  deprh'e^l  blm  of  a  legal 
right 

Koozer  v.  State,  7  Okla.  Cr.  m.  123 
Pac.  551. 

(1912)  On  proof  of  a  violation  of  the 
proTlMona  of  criminal  procedure  (S  RS^- 
Snyder's  Stat.),  by  permitting  the  Jury  to 
separate  and  converse  with  unnnthorlzed 
persons  after  the  case  Is  flnally  submitted, 
the  defendant  is  ratified  to  the  presump- 


tion thnt  such  seiMiratiou  bus  been  prejudi- 
cial to  bini.  nud  the  burden  of  proof  Is  ou 
the  prosecution  to  show  that  no  injury  could 
have  resulted  therefrom  to  the  defendant. 
Selstrom  t.  states  7  Okla.  Cr.  345.  12» 
Pac,  557. 

(1912)  The  conuuon-lnw  dcKtrine  of  a 
strict  coustriK'tiun  of  penal  stiitutes  and  thnt 
error  pi-esumes  injury  have  no  place  in  the 
criminal  Jurisprudence  of  Oklahoma ;  but  on 
the  contrary,  penal  Htututes  In  this  state  are 
liberally  construed  In  furtherance  of  Justice 
and  for  the  imrpose  of  enabllnK  them  to 
reach  and  destroy  the  evils  at  which  they 
are  aimed,  .md  no  case  should  be  reversed 
ujKm  ni)j)eMl  on  any  technicality  or  excep' 
tlou  unless  it  apifeiirs  fmm  the  record  that 
thereby  the  api>ellant  was  deprived  of  a  sub- 
stantial right  to  bis  Injury. 

3t[itchell  v.  State.  7  Okla.  Cr.  5(i3,  124 
Pnc.  1112. 

(1912)  I'nfainiess  In  the  prot»e«'ntiou  of  a 
criminal  cnse  will  vitiate  a  verdict  of  guilty, 
unless  It  clearly  api>ear8  from  the  reconl 
tbnt  the  defendant  could  not  have  suffered 
injury  thereby. 

Porter  v.  State,  S  Okla.  Cr.  64.  126  Pac. 
609. 

(1913)  Au  "injurj-"  In  order  to  constitute 
a  ground  for  reversal,  means  an  error  which 
affected  the  result 

Ryan  v.  State,  8  Okla.  Cr.  623.  120  Pac. 
685. 

(1!H3)  On  proof  of  a  violation  of  the 
provisions  of  Crini.  Piwed.  (Comp.  I>awH 
1011).  S  aK."»S),  by  i)ennittinc  the  Jurj-  to  sep- 
arate after  tlie  case  is  finally  submitted,  the 
defendant  Is  entltletl  to  the  presumption  tliat 
such  separation  has  been  prejudicial  to  hiin, 
ami  the  burden  of  proof  Is  on  the  pntsecii- 
tion  to  show  that  no  injury  could  have  re- 
sulted therefrom  to  the  defendant. 

Coins  V.  State.  9  Okla.  Cr.  35,  130  Pac. 
513. 

(191.S)  When  the  jury  have  set>arate4l 
without  leave  of  the  conrt.  after  retlrlnir  to 
deliberate  on  their  verdict,  and  before  deliv- 
ering or  senlln};  the  same,  if  It  be  sealed.  In 
violation  of  Comp.  I-tiws  1909,  S  6806.  preju- 
dice will  be  presumed,  and  the  bunleu  of. 
proof  la  on  the  prosecution  to  afflrmatlvel.v 
show  that  the  defendant  was  not  prejndiceil 
thereby. 

Weatherholt  v.  State,  9  Okhi.  Or.  101. 
131  Pac.  185. 

(1914)  Where  the  testimony  is  not  in- 
f-orporated  In  the  record,  erroneous  Instruc- 
tions will  not  be  ground  for  reversal,  if. 
under  any  conceivable  state  of  facts,  the  ac- 
cused could  not  have  been  injured  thereby. 

Harris  v.  State^  10  Okla.  Cr.  417.  137 
Pac.  365. 

(1916)  Every  presumption  favors  the  r^- 
ularlty  of  the  proceedings  had  upon  the  trial, 
and  error  must  affirmatively  appear  from 
the  record,  as  it  is  never  presumed.  The 
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plaiutlff  in  error  luiwt  utUnaatively  show 
prejudictal  erivr,  otherwise  the  JuilKuieut  of 
tile  trial  court  will  be  afflrmecl. 

Robbius  r.  State^  12  Okhi.  Or.  294.  i:>5 
Poc.  491. 

(1W17)  Before  a  juiltcmeiit  of  convit'tioii 
iMiHeti  ou  c*otu[)eteiit  imtl  credible  evidewe 
can  be  reverwHl  on  the  si-ound  of  refusal  to 
liermlt  an  impeaching  wituesH  to  auswer,  de- 
fendant must  atUrmativel>'  show  that  he  has 
lieen  prejudiced  by  the  court's  action. 

ColUiigwood  r.  State,  13  Okla.  Cr.  443. 
104  Pac.  1104. 

(Iltl7)  Where  defeiuhiut  In  i\  criiuinal 
pniHeciition  has  been  denied  the  rl^ht  to  ii 
IHildIc  trial  as  guaranteed  by  U.  8.  Const 
Amend.  (I.  jirejudice  to  the  defendant  will  be 
implied,  nud  the  c-iisc  will  l>e  reversed  with- 
•  >ut  an  iitnmiatlve  Hbowlnj;  ttuit  the  action 
uf  the  court  was  hiirmful. 

DaviK  r.  United  States.  247  Fed.  3i>4. 

(ISIIS)  U  l«  not  error  alone  that  re- 
verHes  judgments  of  conviction  of  crime  lu 
tills  state,  bat  error  plus  injury,  and  the 
Uurden  is  ur)on  the  aiqiellaiit  to  establish  to 
the  Criminal  Court  of  Appeals  the  fact  that 
lie  was  prejudiced  in  his  substtiutlal  rlfihtK 
by  the  commission  of  error. 

Harris  v.  .State,  14  Olila.  48!>,  173  Pac. 
058. 

(1!>1S)  In  this  state  tlie  bunlen  is  ii\x»i 
tlie  defendant  on  amtetii.  not  only  to  show 
tluit  the  wnrt  erred  lu  the  udnilssion  evl- 
tlenoe.  but  also,  in  addition  thereto,  to  satii'fy 
the  Crluiiual  Court  of  Appeals  tliat  the  ad- 
Difmlon  of  such  evidence  injured  the  defend- 
ant substantially. 

Pate  V.  States  15  Okla.  Cr.  «).  170  Pac. 
122. 

(1018)  Before  the  Crimliijil  Court  of  .Vp- 
]ieuls  hf  authorized  to  reverse  »  judfimeiit 
of  conviction,  the  burdeu  Is  u:>on  the  appel- 
lant to  allow  that  error  was  comniltteil  In 
the  trial  prejwliclal  to  his  substantial  rightM. 
CoUins  V.  State.  15  Okla.  (>.  00,  17r» 
Poc.  ia». 

ninO)  in  view  of  the  fact  that  the  de 
feiidant  had  borne  a  good  reputation.  Is  a 
law-abidttiK  citizen  In  his  community  and  had 
hehl  county  offices  and  had  never  l»een  shown 
to  be  a  violator  of  the  law,  it  would  l)e 
HsKiinied  that  the  failure  of  the  court  to 
Klve  an  affirmative  luBtmction  applicable  to 
his  defense  was  not  prejudicial. 

Peyton  V.  State,  10  Okla.  Cr.  410.  ISt 
Pac.  63fl. 

(1920)  It  Is  not  the  rule  in  this  state 
that  error  presumes  injury,  and  a  Judgment 
of  conviction  will  not  be  reversed  because 
In  the  opening  statement  of  the  case  to  the 
Jury  the  county  attorney  was  permitted  to 
state  over  the  objection  of  defendant's  coun- 
srf,  that  he  ex:>e<*ted  to  prove  certain  state- 
ments of  a  codefendant,  not  uixm  trial,  made 
at  the  lime  of  the  arrest  of  such  codefend- 
ant and  not  In  the  presence  of  the  defend- 


unts  on  Itlal,  unloM  after  an  examtnatluu 
'if  the  entire  i-econl  It  appears  that  the  error 
compluin^l  of  hrs  probably  resulted  In  a 
ml^'arrlage  of  Justice,  or  constitutes  a  sub- 
stantial ^  lohitlon  of  a  constitutional  or  stat- 
utory riclit. 

Miiytield  v.  State.  —  <Jkla.  Cr.  — .  m> 
I'ac.  :.'7(i. 

(1P21)  The  jury  lieiiig  coiiii)osed  of  twelve 
Individuals,  the  misconduct  of  any  juror 
which  misht  hii\e  lieen  prejudicial  to  the  de- 
fendant i(?  niLscojiiUict  of  the  jury,  because 
the  Jury  can  ou!y  net  as  a  unit,  and  where 
lit  a  cii:>ltal  iHH*  Hiioh  misconduct  exi>oseil 
tlic  jury  to  Inii'i-oper  Influences,  prejudice 
to  tilt-  dcfeiidiii.t  will  be  ]>resume<l.  and 
the  Imrden  of  ;)i*C(if  is  In  the  state  to  show 
tiial  as  n  nialli'r  <>f  fact  the  defendant  suf- 
fered iio  lnjur>  liy  reason  of  such  miscon- 
duct. 

IIiKldie  v.  Stale,  —  Okla,  Cr.  — ,  lOS 
Pac.  :;42. 

S  712.   Prejudice  to  defendant  in  generaL 

(11)04)  An  error  comndtted  by  the  court 
as  to  one  of  two  Joint  defendants  can  not 
be  taken  advantage  of  by  the  other  joint  4le- 

fendaiif.  where  the  error  <-ould  In  iio  way 
afTec-t  hini. 

Howlund  V,  Territory.  13  (»kla,  577i.  70 
Pac.  142. 

VutUv  C.kIc  Cr.  rroc.  S  (WH- 
sou's  Hcv.  &  Ami.  Stat.  V.m.  5  .VllS).  pro- 
viding ag:iinKt  reversal  tor  t(«'liiilcal  errorw 
not  affecting  the  substaiitlnl  ri^hts  of  the 
parties,  wliort  the  liidlctiiient  charges  that  a 
f-lUH-k  Mas  delhemi  to  K.  Ilros.,  a  finii  com- 
tn>H('d  of  J.  K.  aud  1.  partiiciv,  ttoliig 
iiusiiteHH  as  K.  Itros.,  If  the  check  was  in 
fact  passed  to  K.  Bros.,  a  curjMjratloii,  of 
which  I.  K.  aud  J,  K.  wore  stockholders  and 
oRicers,  the  varlain-e  on  api)eal  Is  imnrnterial. 
Wells  v.  Territory,  i  Oklu.  Cr.  4C!>.  US 
i'ac.  i^. 

(J1H)S)    A  coiivictioii  will  not  1h*  i-eversed 
uiH>n   any  technicality  or  exception  whlcli 
docs  pot  affect  defendant's  substantial  rights 
<;eorge  v.  T'nltMl  States,  1  Okla.  Cr.  3U7. 
UH}  Pac.  4(s. 

{ IIK-O)  X'uder  S  (tJ'.'>7.  Snyder's  Ci'Uip.  Laws 
UMK).  pi-escrildng  that.  "On  an  aj'peal  the 
covirt  must  gl\e  judgment  without  regaiii  to 
teclmU-al  ern-is  or  defe*-ts.  or  to  extvpltouK 
whk-li  do  not  alfet-t  the  substantial  rights 
of  the  iMrties."  If  the  Criminal  Court  of  Aft- 
lieals  is  sarlstied  t1>at  the  cimvictlon  is  suf- 
Aciently  supiK>rte<l  by  coni]>eteirt  evidence, 
and  that  the  verdict  against  the  defendant 
v.af.  nut  reached  by  error  or  as  the  i*esult 
of  iMssion  or  prejudice,  the  conviction  should 
be  ainrnied. 

Atchls<U)  V.  State.  3  Okla.  Cr.  20.1,  l(t5 
Pac.  SS7. 

(lOPfi)  Under  Wilson's  Itev.  &  Ann.  Stat. 
liXt.'i,  {  rmn,  judgment  must  tie  given  on  re- 
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view  wltlioQt  ivt£urd  to  tecliiileal  errors  or 
(Jefec-tif. 

Morris  v.  TorrlKiry,  1  Okla.  Cr.  617,  9» 
Piio.  7IKI. 

(1(111)  When  a  record,  although  disclos- 
ing mail}-  errors,  shuws  that  tlie  proof  is 
cimr  that  the  ilefindcnt  was  fairly  tried  aud 
I»roi«rly  convicted,  mid  that  tlie  errors  coin- 
plalued  of  are  not  prejudicial  to  his  rights, 
tl)e  Judgmeot  of  t-oinlctiou  will  be  utilriiied 
UDdcr  the  d4K-triiie  oi  haruiless  error. 

omit  V.  state.  5  OWa.  Cr.  48.  113  Pac. 
S54. 

(1911)  Where  the  guilt  of  a  defendaut  Is 
clearly  established  by  llie  evidence,  it  is  ut- 
terly useless  fo"*  atiorneys  to  aiipeal  such 
eases  to  this  <*ouit  U]KfU  mere  formal  techni- 
cal quefitioiis  which  do  not  involve  some  sub- 
statitial  rights  of  the  clienta. 

BraKlel  v.  State,  5  Okla.  Cr.  540.  115 
I'liv. 

(1911)  Mere  Irr^larlMes  occurring  at 
the  trial  of  a  case  which  did  not  afTect  the 
miiterial  Issues  of  the  case,  and  which  do 
not  deprive  the  defendant  of  a  substantial 
right  to  his  injury,  are  not  grounds  for  a  re- 
versal. 

Thon.pw-n  v.  State,  fl  Okln.  Cr.  5U,  117 
I'ac.  aiti. 

(1011)  Where  the  evidence  in  a  case  Is 
L-iitar  as  to  tlie  lEuIlt  of  an  apifellant,  aud 
tltt'ie  in  uo  reason  W  believe  that  uiion  a 
sccuud  trial  an  inttlllgeut  and  honest  Jurj' 
itxild  arrive  at  a*>y  other  venllct  tlian  that 
of  the  guilt  of  the  accused,  the  Judgment  of 
tlie  lower  court  will  uut  be  set  aside  for  any- 
thlug  i-tiier  tbnn  fundamental  errors. 

Carttr  v.  Ktrte.  «  Okla.  Cr.  232,  IIS 
I'ac.  LMil. 

(I!)!!)  Where  (lie  guilt  of  the  appellant 
is  clearly  est'ibtit-Ued,  and  there  is  no  reason 
lo  btlit'vc  tlmt  uiK-ii  :t  h-eioiiil  triiil  iiii  iiitelli- 
yt'iit  and  holiest  jury  could  or  would  rea- 
sonably Jiril\e  Jit  miy  other  verdict  than  that 
of  guilty,  a  new  trial  will  not  be  granted, 
except  for  funilaiuejitul  errors. 

.*<iiilth  v.  Stare,  «  Okln.  Cr.  SWI.  118  Pac. 

ilHU. 

nuV2)  I  nder  the  plain  nuindales  of  the 
Htatutes  of  this  state  Juilgnici'its  of  trial 
onrts  Nbituid  not  In?  reversed  upon  api>eHl 
on  any  technicality  or  e\ceiJtl<ni,  uidess  it 
aiiupjiis  from  tbc  record  that  a|»pellaiit  was 
tlHM-eby  deprived  of  some  snbstiiatial  right 
to  his  injury. 

Starr  \.  State,  7  Okhi.  t'r.  574,  124  I'ac. 
XJtl9. 

(II)I^)  Where,  u'xMi  a  careful  ei^amina- 
tiou  of  th?  eiitfre  reconl,  no  prejudicial  er- 
ror is  (disclosed,  and  the  Judgment  of  con- 
vi'.'tioa  is  sustained  by  the  proof,  this  court 
win  not  seek  twiinical  grounds  for  reversal, 
w'llch  in  no  way  deiiriviHl  tlie  accused  of  a 
fair  and  iuiiiartlal  trial,  and  will  only  re- 
verse when  we  can  reasonably  say  that  in- 


justice probably  resulted  from  the  proceed- 
ings. 

bethel  V.  State,  S  Okla.  Cr.  61,  126  Pac 

COS. 

(1!H2)  It  is  the  settled  rule  of  the  Crim- 
inal Court  of  Appeals  to  disregard  all  im- 
niateriiU  liiid  harmless  errors,  and  to  affirm 
t'oi;victiont-  where  tlie  record  shows  that  the 
a|)iHdlaiit  was  fairly  tried  and  legally  proven 
to  Iw  guilty;  but  it  would  be  an  outrage 
on  law  and  a  prostitution  of  justice  to  af- 
flrm  a  conviction,  where  the  record  afflrm- 
athcly  shows  that  the  defendant  was  not 
f:iirly  tileil,  that  comtietent  and  material 
evidence  In  his  behalf  was  excluded,  and 
that  erionenns  Instmctlons  eoru'lng  the  plT- 
oial  points  in  his  case  were  given  to  the 
jury;  ami  the  doctrine  of  liamiless  error 
ciui  nt-t  be  madv  to  apply  to  such  a  case, 
lingers  v.  SUite.  8  Okla.  Cr.  22G,  127 
I'ac. 

(1012)  When  a  defendant  is  clearly  prov- 
en to  he  guilty,  the  Criminal  Court  of  Ap- 
IH'als  will  not  reverse  a  conviction  niwu  any 
technicality  or  exception  which  did  not  aRect 
the  substantial  rights  of  the  defendaut. 

Ostendorf  r.  State,  8  Okhi.  Cr.  360,  128 
Pac.  143. 

(1913)  A  conviction  is  uot  iuvalidaled 
by  any  dei>arture  from  the  prescribed  form 
ol'  pleadings  or  proceedings  which  does, not 
artualiy  prejudice  accused  in  his  substantial 
riglits. 

Brown  T.  State.  9  Okla.  Cr.  382.  132 
Pac.  359. 

(1914)  Where  the  evidence  clearly  estab- 
lishes dofendiinfs  guilt,  a  conviction  will  not 
Iv  disturbeil.  in  the  absence  of  subsfcmtial 
oirors  of  law. 

Ft^ster  V.   State,  11  Okla.  Cr.  25.  141 
Pac.  440. 

(1017)  When  a  careful  cnnsldcrution  of 
:ill  the  facts  aud  circumstances  dlscloseil 
:»y  the  record  lead  unerringly  to  the  ctm- 
cluslon  that  an  honest  Jury  could  reach  no 
other  conclusion  than  that  of  sullt,  the 
Criminal  Court  of  Api>eals  wlli  not  reverse 
ti  e  Judgment  of  conviction  in  the  absence  of 
fnndnmental  error. 

Tudor  V.  State,  14  Okla.  Cr.  67,  167 
Pac.  341. 

ri919)  If  instructions  tikeii  as  a  whole 
substantially  and  fairly  present  tlie  law  of 
the  case,  a  defendant  can  not  complain  of 
Ml  error  that  is  not  prejwiicial. 

Wilson  V.  State.  —  Okla.  Cr.  — ,  1K3 
Pac.  013. 

(1930)  Only  those  questions  can  Ik*  con- 
siilered  upon  aiii)eid.  unless  Jurlsdictiunnl. 
which  were  decided  adversely  to  the  api>ellant 
in  the  trial  c<mrt. 

McNeill  V.  State,  —  Okla.  Cr.  — ,  192 
I'ac.  250. 

§  713.  Preliminary  proceedings. 

The  Supreme  Court  will  not  reverse  a 
ruling  of  a  district  court  overruling  a  clial- 
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lenge  to  the  array  upou  objections  to  the 
luanner  iu  whicli  the  list  of  persons  froui 
irliiclL  the  jianel  wns  selei-tcd  was  made  up, 
when  such  objections  are  purely  tcclmi<ml, 
and  do  not  affect  the  substaatial  rights  of 
the  parties. 

(1S98)  Huntley  v.  Territory.  7  Okla.  60. 
W  Pac.  (ISKH)  Slian'  v.  IIii7te<l 

States,  13  Okla.  522,  76  Pac.  177, 
(1905)  reversed  138  Fed.  878. 

(1809)  It  Is  not  reversible  error  to  per- 
mit tbe  prosecution  to  Indorse  the  names  of 
ailditional  witnesses  on  an  indictment  at  tho 
trial,  unless  prejudicial  to  the  satffitantial 
rights  of  defendant. 

Hyde  t.  Territory,  8  Okln.  69,  66  Pac. 
851. 

(1899)  In  general,  the  provisions  of  tbt; 
statute  in  regard  to  the  mode  of  obtainlii;,' 
Juries  are  directory,  and  a  substantial  coiii- 
pliimec  with  the  requirements  of  the  law 
ia  sufficient;  and  the  Supreme  Court,  in  a 
criminal  case,  will  not  reverse  a  ruling  of 
the  district  court,  overruling  a  challet^e  to 
the  array,  upon  objections  to  the  manner  in 
which  the  list  of  persons  from  whom  the 
INinel  was  selected  was  made  up,  when  such 
objections  are  purely  technical,  and  do  not 
iiffect  the  substantial  rights  of  tbe  partle^t. 
and  when  it  is  not  made  to  appear  that  any 
niaterlnl  rights  have  been  lost  thereby. 

Malignon  v.  Territory.  8  OlcUi.  439,  5S 
Pac.  505. 

(19(^)    The  overniling  of  accused's  chal- 
teoge  of  petit  jurors  for  cause,  if  error,  is 
cured  by  his  having  challensed  tlipni  witb- 
out  exhiiusting  his  peremptory  eUiillen^es. 
Itfayon  v.  United  States.  4  Ind.  Ter.  642, 
76  S.  W.  2BS. 

(1!K)3)  .\ccused  can  not  coinplalQ  of  the 
court's  overruling  his  chjillenge  to  jurors 
for  cause  forcing  him  to  exhnust  two  of  his 
peremptory  cbalienges,  unless  it  appears  that 
he  exbnusted  all  his  c-hallenges. 

Blnvon  v.  United  States,  4  Ind.  Ter. 
642,  76  S.  W.  266. 

(1901)  Tbe  provisions  of  the  statute  as 
to  the  mode  of  obtaining  Jurors  are  direc- 
torj-,  and  a  sulwtantial  compliance  is  sutH- 
cimt.  The  court  will  not  revei-se  an  order 
overruling  a  motion  to  set  aside  an  Indict- 
ment, on  the  ground  that  the  grand  jury 
were  not  drawn  according  to  the  statute, 
when  the  objections  are  purely  technical  and 
do  not  affect  the  substantial  rights  of  the 
TKirtlM. 

Wells  V.  Territory,  14  Okla.  4.S6,  78  Pac. 
124. 

(1904)  Krror  In  overruling  motion  forcon- 
tinoance  for  absent  witness  Is  not  available 
If  the  facts  to  which  be  would  testify  are 
proved  by  other  witnesses. 

Heatlev  v.  Territory,  15  Okla.  72,  7S 
Pac.  79. 


(1904)  Overmllng  motion  for  continoance 
was  not  reversible  error  unless  a  substantial 
riglit  WHS  thereby  denied. 

Ileatley  v.  Territory,  15  Okla.  72,  78 
Pac.  79. 

(1904)  Tbe  Jurisdiction  of  the  court  to 
which  the  venue  of  a  prosecution  for  homi- 
cide has  been  removed  can  not  be  first  chal- 
lenged in  the  -motion  for  new  trial  on  the 
ground  of  the  failure  of  the  clerk  of  the 
court  from  which  the  proceedings  were  1*6- 
nutved  to  include  the  petition  for  removal  In 
bis  transcript,  as  required  by  Mansf.  Dig. 
S  2204  (Ind.  Ter.  Ann.  Stat  1899,  1  1547), 
as  the  omission  of  such  petition  can  not  be 
prejudicial  to  defendant. 

Gardner  v.  United  States,  6  Ind.  Ter. 
150,  82  S.  W.  704. 

(tim)  A  mistake  in  reciting  the  date  in 
tlie  cnptlon  of  an  order  relative  to  the  selec- 
tion of  tlie  grand  jury  was  not  prejudicial 
to  defendant,  accused  of  homicide,  where 
the  only  mistake  was  in  the  year,  and  tbe 
dates  of  tlie  mouth  and  day  corresponded 
with  the  true  dates  of  the  month  and  day,  as 
apiwurlng  In  the  date  following  the  con- 
elusion  of  the  order,  and  the  time  of  the  re- 
I)ort  of  the  grand  Jury  upon  the  indictment 
.showed  thnt  It  was  reported  into  court  on 
the  day  following  that  stated  in  the  conclu- 
sion of  the  order,  and  It  also  appeared  that 
on  a  date  a  week  later  the  case  was  con- 
tinued until  the  following  term  of  court 
Gardner  v.  United  Stales,  6  Ind.  Ter. 
150,  82  S.  W.  704. 

(1900)  Where  defend.int  was  Indicted 
prior  to  statehood,  in  the  United  States  Court 
for  the  Western  District  of  the  Indian  Ter- 
ritory, sitting  at  Tulsa;  and  on  defendant's 
application  the  case  was  transferred  to  the 
I'nlted  States  Court  for  the  Western  Dis- 
trict of  Indian  Territory,  sitting  at  Sapulpa, 
and  the  clerk  of  the  court  at  Tulsa,  who 
was  also  the  clerk  at  Sapulpa,  failed  to  affix 
his  official  seal  to  the  transcript  of  the  pro- 
ceedings which  was  transmitted  with  the 
original  Indictment  to  tbe  court  at  SaimliHi. 
the  failure  to  affix  his  official  seal  was  not 
prejudicial  to  the  substantial  rights  of  the 
defendant. 

Haikey  v.  State,  3  Okla.  Cr.  287,  106 
Pac.  313. 

(1910)    Where  the  court  sustains  a  motion 
for  a  continuance  flletl  by  the  defendant  the 
fact  that  the  defendant  was  not  present 
at  the  hearing  thereon  is  not  prejudicial. 
Saunders  v.  State,  4  Okla.  Cr.  264,  111 
Pac.  965. 

(1910)  Under  Snyder's  State.  1909.  S  5859, 
making  It  the  duty  of  a  court  reporter  to 
take  down  in  idiorthand  and  correctly  tran- 
scrilie,  when  required,  all  the  proceedings 
uiK>n  the  trial,  refusal  to  permit  such  re- 
porter to  take  down  the  examination  of 
jurors,  except  those  objected  to,  was  not 
prejudicial. 

Thacker  v.  State,  3  Okla.  Cr.  4^.  106 
Pac  986. 
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(mil)  Tbe  right  of  a  ilefeDdant.  Indicted 
for  a  capital  offeuse  alleged  to  have  been 
committed  in  the  Indian  Territory  prior  to 
statehood,  to  have  delivered  to  him  under 
Ann.  Stat.,  vol.  1'.  p.  844,  1  1033  (U.  S.  Comp. 
St-at.,  ]1M)1,  p.  722),  at  leant  two  daytt  before 
the  trial  a  lint  of  the  witnesses  to  be  pro- 
duced, is  not  violated  to  the  extent  of 
uonstltutiuK  reveraihle  error,  where  the  testi- 
mony of  the  witness  wan  cumulative,  and 
offereil  for  the  nole  purpose  of  fixing  the 
time  and  place  of  the  vit^-tim's  death. 

IlavUl  V.  Cnlteil  Stiiten.  0  Okla.  Cr.  3.^1, 

nr>  Pac.  no. 

(l!)12)  Where  a  wituess  in  a  capital  case 
is  permitted  to  testify  over  objections  that 
the  name  of  such  witness  was  not  furnished 
tbe  defendant  two  days  before  the  case  was 
called  for  trial,  such  failure  to  furnish  the 
defendant  with  the  name  of  such  witness 
aud  permitting  such  witness  to  testify  will 
not  be  reversible  error,  where  It  is  shown 
that  the  witness  did  not  testify  aR  to  any 
material  fact  against  the  appellant. 

ManniuK  v.  State,  7  Okla.  Cr.  387,  123 
Pac.  1020. 

(lOl'-i)  It  was  not  error  to  overrule  a  mo- 
tion for  a  continuani*e  l>ei-auw  awuned  was 
nick  and  uiuible  to  apiiear  in  court  at  the 
trial,  where  it  aftlrmativeiy  appeared  from 
the  record  that  he  did  apiiear  and  vn\»  pres- 
ent during  the  trial. 

(iregK  V.  Citj-  of  Kingfisher,  8  Okla.  Cr. 
8,  125  Pac.  1003. 

(1014)  \\'bere  an  application  for  continu- 
ance has  lieeu  overruled  by  a  trial  court,  the 
Criminal  Court  of  Appeals  will  look  to  the 
entire  record  with  a  vlt^w  of  determining 
whether  or  not  an  Injustice  has  been  done, 
and  when  it  clearly  api»eari(  from  the  testi- 
mony introduced  at  the  trial,  and  esiwcially 
the  testimony  of  tlie  accused  himself,  that 
he  has  no  defense,  and  tliat  the  conviction 
was  just  and  proi>er,  a  judgment  will  not  be 
reverseii,  in  tlie  alw^ence  of  fundamental 
error. 

Hall  v.  State,  11  Okln.  Ci.  57,  142  Pac. 
1044. 

(1010)  Where  a  continuance  is  asknl  in 
a  rai>e  case  on  account  of  the  absence  of  a 
witness  by  whom  it  is  intended  to  Impeach 
tlie  prosecutrix,  and  the  prosecutrix  admitted 
on  the  trial,  the  making  of  all  tbe  material 
stiiteuients  desired  to  be  jiroyed  by  such  ab- 
sent witnessv  it  is  clear  from  the  record 
that  no  prejudice  resulted  to  defendant  by 
reason  of  the  altsence  of  such  witness  from 
the  trial. 

<inrrett  v.  State,  13  Okla.  Cr.  47."i,  17S 
Pac.  260. 

(1020)  Tlie  action  of  a  trial  court  In 
causing  a  criminal  case  to  be  tried  at  any 
iwrtlcular  time  Is  not  subject  to  review  on 
appeal,  unless  it  api>ear»  that  some  substan- 
tial right  of  the  defendant  In  the  cause  Is 
prejudicially  affected  tliereby, 

Kmert  v.  State.  —  Okln.  Cr,  — .  ISO  Pae. 
io.-». 


S  714.   Condnet  of  trial  in  generaL 

See  i  648. 

Burton  v.  Stafn,  16  Okla.  Cr.  Ono.  185 
Pac.  S42. 

(10(>4)  Iteuiarks  made  by  the  court  by 
way  of  explanation  of  bU  rnling  on  sustain- 
ing an  objection  to  cross-examination,  were 
held  not  to  prejadlce  the  defendant,  and  not 
gronud  for  reversal. 

Welty  V.  rnltetl  States.  14  Okla.  7,  76 
Pac.  121. 

(llKXi)  Where,  after  i>arl  of  the  evidence 
bad  been  heard  in  a  criminal  case,  a  Juror 
was  excused  lH>cause  of  hickness,  and  the 
court  culled  a  new  juror,  and  afterwards 
allowed  both  defendant  and  tbe  territory  to 
exercise  peremptory  challenges,  ttie  fact  that 
this  method  was  adopted,  instead  oi  the  one 
ai^inted  by  statute,  gave  rise  to  merely  a 
technical  oUeetlon,  which  did  not  prejudice 
defendant's  rights  and  was  not  cause  for 
reversal. 

Turner  v.  Territory,  15  Okla.  557,  82  Pac. 

e.'jo. 

(1D0<t)  Where,  after  full  consideration  of 
the  entire  record,  it  is  clear  that  the  rerdlct 
is  right,  and  that,  even  if  certain  improper 
remarks  of  the  court  had  not  been  made,  the 
Jury  could  not  well  have  returned  a  different 
verdict,  the  Judgment  will  be  afllrmed. 

Miller  v.  Territory,  ir.  Okla.  422,  S5  Pac. 
239.  reversed  140  Ked.  am. 

( 1007)  An  erroneous  statement  of  the 
law  by  a  trial  judge  in  a  colloquy  with 
counsel  during  the  argument  is  not  ground 
for  setting  aside  tbe  verdict,  where  it  is  clear 
that  It  could  not  have  prejudicially'  influ- 
enced the  verdict. 

Barnes  v.  Territory,  10  Okla.  373.  01 
Pac.  848. 

(1010)  When  a  juror  who  should  have 
been  rejected  for  cause  is  afterwards  per- 
emptorily challenged,  and  a  full  panel  of 
impartial  and  acceptable  Jurors  is  obtained 
before  the  defendant  has  exhausted  all  bis 
;)erpmpti»ry  challenges,  the  error  does  not 
prejudice  him,  and  is  harmless,  and  Is  no 
ground  for  reversal. 

Turner  v.  State,  4  Okla.  Cr.  164,  111  Pac. 
088. 

(1010)  When  a  reason  why  a  |»er«on  has 
gone  to  a  certain  place  bec'onies  material 
uiion  a  trial,  it  is  proper  to  allow  such  per- 
son to  explain  whv  he  went  there. 

Cochran  v.  State,  4  Okla.  Cr.  300,  111 
Pac.  078. 

(1010)  Where,  upon  a  trial  of  a  cause, 
objection  Iteing  made  to  alloning  an  officer 
to  explain  why  he  went  to  the  scene  of  diffi- 
culty, the  trial  court  said:  "In  this  connec- 
tion I  will  say  that  it  Is  the  duty  of  an 
officer,  when  be  Is  informed  of  a  disturbance, 
to  go  and  investigate  It,"  it  was  a  correct 
statement  of  the  law,  and  could  not  have 
injured  tite  defendant 

Cochran  v.  State,  4  Okla.  Or.  390,  ill 
Pac,  978. 
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( 1010)  Id  ruliug  upon  the  admis^bility  of 
cTidence,  trial  courts  should  carefully  ab- 
stain from  commenting  upon  tbe  weight  or 
effect  of  testimony ;  but  wbere  such  remarks 
are  made,  and  it  Is  clear  that  they  could  not 
hare  Injured  the  defendant,  they  will  not 
institute  ground  for  new  trial. 

Cochran  r.  State,  4  Okla.  Cr.  390.  Ill 
Pac.  978. 

(1911 )  Under  the  rule  In  the  federal 
courts  that  it  Is  only  where  the  record  dis- 
closes the  fact  that  an  impartial  jury  may 
not  have  Iteen  selected,  either  by  exhaustion 
of  iieremptory  ohnUenges  or  the  selection  of 
H  Juror  over  defeuduut's  legal  objections,  nr 
by  some  other  equally  cogent  evidence,  that 
a  fatal  error  is  presented  to  tbe  appellate 
court,  where  the  record  discloses  tbe  selec- 
tion of  a  jury  that  tried  the  case,  but  falls 
to  show  that  any  objectionable  juror  was 
fielecteil  over  defendant's  challenge  for  cause, 
or  that  he  had  exhausted  his  peremptory 
chall^iges,  no  prejudicial  error  Is  shown. 

Simpson  V.  I'nlted  States,  184  FM.  817. 

(1911)  Even  thouRh  the  trial  court  may 
in»pro|)erly  overrule  a  challenge  for  cause  to 
a  Juror,  yet  If  the  defendant  peremptorily 
challniges  said  Juror,  and  if  it  appears  that 
the  defendant  did  not  exliaust  all  of  his  per- 
emptory challenges,  and  that  no  objectionable 
juror  was  forced  on  the  defendant,  the  error 
of  the  court  in  improperly  overruling  such 
c-tiallenge  will  be  harnile.'<s,  and  will  not  be 
ground  for  the  reversal  of  a  convletlon. 

Warren  v.  State,  6  Okla.  Cr.  1,  115  Pac. 
812. 

(1013)  Attomciys  for  a  defendant  are 
entitled  to  and  must  receive  absolutely  fair 
treatmMit  at  the  hands  of  the  trial  court, 
and  when  this  is  not  accorded  them,  and 
the  error  is  of  such  a  character  that  It  may 
have  lndueDce<l  the  jury  in  finding  a  rerdict, 
a  conviction  will  be  reversed. 

MeSpadden  t.  State,  8  Ukla.  Cr.  480, 120 
Pac.  72. 

(1013)  Where  there  l»  nothing  in  the 
record  to  show  that  an  incompetent,  dla- 
qualifled.  or  otherwise  objectionable  Juror 
was  forced  upon  tbe  defendant,  the  Criminal 
Court  of  Appeals  will  not  consider  an  nsslgn- 
ment  of  error  u|Km  the  mlinx  of  the  trial 
court  on  a  challenge  for  cause. 

Jones  V.  State,  8  Okla.  Cr.  576,  120  Pac. 
440. 

(1013)  Courts  should  carefully  abstain 
from  expressing  any  opinion  in  tbe  presence 
uf  the  Jury  as  to  the  weiuht.  effect,  or  credi- 
l>ility  of  tbe  testimony;  and.  where  the  evi- 
tieuce  presents  any  Issue  u|>oii  which  a 
verdict  of  acqnlttiU  might  I>e  reached,  such 
expression  of  the  trial  court  will  be  revers- 
ible error. 

Bond  V.  Stiite.  9  Okla.  Cr.  mi,  129  Pac. 

A  challenge  to  tbe  panel  on  tlie  ground 
that  only  two  Jnry  commissioners  i>articl- 
patpii  in  selecting  the  jury  list,  and  that 
the  names  from  the  uiunlcliMil  townsbiiM 


were  not  selected  In  proportion  to  tbe  voting 
strength  of  such  townships,  Is  insufficient, 
unless  it  is  shown  that  the  irregularities 
were  such  ttiat  ttie  defendant  has  suftered 
material  prejudice,  as  prescribed  by  Crim. 
Proced.,  f  6705  (Comp.  Laws  1900). 

(1013)  Watson  v.  State.  0  Okla.  Cr.  1, 
13<)  Pac.  816:  (1014)  Buxton  v.  State, 
n  Okla.  Cr.  8fl,  14:j  Pac.  58. 

(191.3)  The  doctrine  of  harmless  error 
will  not  be  extended  to  such  an  extent  as  to 
deprive  a  defendant  of  a  fair  trial. 

Ilager  v.  State,  10  Okla.  Cr.  J>,  133  Pac. 

203. 

As  a  general  rule,  a  verdict  will  not  be 
set  aside  for  reasons  that  would  be  sufficient 
to  disqualify  a  juror  on  a  challenge  for 
cause,  which  existed  before  the  Juror  was 
sworn,  but  which  was  unknown  to  the  de- 
fendant until  after  conviction,  unless  It  ap- 
|H>ars  from  the  whole  case  that  the  defendant 
suffered  injustice  from  the  fact  that  the 
juror  served  in  the  case. 

(1913)  Horton  v.  State.  10  Okla.  Cr.  204, 
1.16  Pac.  177;  (1015)  Humphrev  v. 
State,  11  Okla.  Cr.  287,  146  Pac.  280. 

(1014)  The  defendant  In  a  criminal  ac- 
tion acquired  no  vestetl  right  to  have  a 
particular  member  of  the  jv;ry  panel  sit  upon 
the  trial  of  his  case  until  he  has  been  ac- 
cepted and  sworn,  and  unless  it  be  shown 
that  an  objectionable  juror  was  forced  upon 
tlie  defendant  after  be  had  exhausted  his 
jiereuiptory  challenges,  he  has  no  ground  of 
complaint. 

Blankenship  v.  State,  10  Okla.  Cr.  iVil, 
139  Pac.  840. 

(1914)  While  it  is  the  right  of  a  trial 
judge  to  interrogate  witnesses,  when  essen- 
tial to  the  adu)lni»tratlon  of  justice,  yet  the 
practice  ttf  doing  so.  except  when  absolutely 
necesaarj-,  should  be  (Ilscouraged ;  and, 
when  it  appenrs  that  there  was  an  abuse 
of  discretion  by  the  trial  court  in  interrogat- 
.  ing  different  witnesses  during  the  trial  of  the 
case  which  was  prejudicial  to  the  substantial 
rights  of  the  defendant,  tbe  Judgment  of 
conviction  will  be  reversed. 

Harrison  v.  State,  11  Okla.  Cr.  14,  141 
Pac.  236. 

(1!H4)  T'nder  the  express  provlnions  of 
Rev.  Ijiws  1910,  I  3880,  where  defendant  did 
not  seasonably  announce  that  he  Intended 
to  use  hlH  codefendant  as  a  witness,  and  such 
codefendant  testified  as  a  voluntary  wlbiess 
In  bis  own  Iwbalf,  It  was  held  tbe  omission 
of  tbe  court  to  se[urately  submit  to  the  Jury 
Its  opinion  that,  in  regard  to  such  codefend- 
ant, there  was  not  sufficient  evidence  to  put 
him  on  self-defense  did  not  constitute  prejn- 
(iK'ial  error. 

Itiixton  v.  State.  11  Oklrt.  Cr.  Ki,  143  Pac. 
58. 

(1915)  If  the  attorney  for  a  defendant 
requests  the  trial  court  to  direct  tlie  court 
stenographer  to  take  down  and  transcribe 
an^'  of  the  luvceedings  occurring  in  the  preti- 
ence  of  the  court  which  constitute  a  part  of 
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the  trial,  for  the  purposse  of  incorporating 
sucli  statement  into  the  casc-ntHde,  and  the 
court  refusoM  to  comi)ly  with  this  request, 
sUfh  refusai  will  lie  held  prejudicial  ermr, 
without  regard  to  the  merits  of  the  qutjs- 
tiou,  because  It  involves  the  right  of  a  de- 
fendant to  prepare  an-1  present  a  fair 
statement  of  what  occurred  in  the  trial  court 
for  review  upon  appeal. 

Helm  v.  State,  11  Okla.  Cr.  4W,  146  Poe. 
1083. 

(1U16)    Failure  of  tlie  trial  court  to  com- 
ply with  request  of  accused's  counsel  that 
all  proceedings  at  the  trial  be  reported  by 
the  official  reporter  necessitates  reversal 
CorUas  v.  State,  12  Okla.  Cr.  526,  159 
Pac.  1015. 

(1917)  The  Jury  have  a  right  to  formu- 
late their  own  verdict,  or  to  return  into 
court  and  request  other  forms,  if  they  so 
desire;  and,  where  they  sentence  the  defend- 
ant to  four  years  in  the  penitentiary,  there 
is  no  merit  in  the  contention  that  the  de- 
fendant was  prejudiced  because  the  court 
did  not  furnish  the  Jury  with  a  form  of 
verdict  by  which  they  could  have  seuteuce:! 
him  to  one  year  in  the  county  JaiL 

Jeffries  v.  State,  13  Okla.  Cr.  146,  162 
Pae.  1137. 

(1917)  Where  the  evidence  introduced  by 
the  state  is  a  mere  conclusion  of  the  wlt- 
ueas,  if  it  corroborates  the  contention  of  ac- 
cused, be  is  not  prejudiced. 

Yarbrough  v.  State,  13  Okla.  Cr.  140,  162 
Pae.  678. 

(191S)  Where  it  is  clear,  from  an  exami- 
nation of  the  entire  record,  that  remarks  of 
the  trial  court  indulged  tn  when  ruling  upon 
the  admissibility  of  evidence,  have  not  in- 
jured the  defendant,  such  remarks  will  not 
be  considered  alone  as  sufficient  gronnd  for 
granting  a  new  trial,  especially  where  no 
request  was  made  to  withdraw  the  saiue 
from  the  consideration  of  the  Jury,  and  no 
ruling  of  the  trial  court  thereon,  which  was 
excepted  to  at  the  time. 

Harris  v.  State,  —  Okla.  Cr.  — ,  175  Pac. 
627. 

(1010)  Itemarks  made  by  the  trial  Judge 
in  the  presence  of  the  Jury,  but  not  directed 
to  them,  in  regard  to  evidence  in  the  case, 
and  the  trial  Judge  immediately  thereafter 
states  to  the  Jury  "he  had  nothing  on  earth 
to  do  with  the  fact  and  that  they  should 
not  consider  any  remarks  of  the  court  ex- 
cept when  they  were  addressed  to  the  jury," 
iind  such  remarks  are  not  shown  to  have 
prejudiced  the  defendant,  the  making  of  such 
remarks  do  not  constitute  reversible  error. 
Arnold  V.  State,  15  Okla.  Cr.  519,  178 
Pac.  897. 

(1919)  Where  a  defendant  has  not  ex- 
hausted his  peremptory  challenges  of  Jurors 
and  has  not  had  forced  upon  him  a  dlsquall- 
fled  Juror,  the  action  of  the  court  in  over- 
ruling chiilicngea  of  defendant  to  other 
jurors  for  cause,  if  error.  Is  harmless. 

Hodges  V.  State,  16  Okla.  Gr.  183,  182 
Pac.  260. 


(1919)  An  improper  remark  by  the  court. 
Willie  ruling  on  iin  objection  to  the  testi- 
muuy  of  a  witness  for  defeadant,  wliich  was 
In  effect  a  comment  on  i.he  weight  of  the 
evidence,  is  not  ground  for  reversal  where 
the  court  sul^queutly  instructs  the  jury  to 
disregard  tiie  same,  and  where  the  Criuiloal 
Court  of  Apiienls,  from  an  exauilmition  of  the 
whole  case,  finds  that  the  proof  of  defeml- 
ant'H  guilt  is  i>ractlcally  undiluted. 

Wlbwu  V.  State,  —  Okla.  Cr.  — ,  183  Pac 
613. 

(1919)  Where  the  defendant  has  ex- 
hausted his  peremptory  challenges,  it  is  re- 
versible error  for  the  court  to  overrule  a 
challenge  for  cause,  when  the  examination 
uf  such  Juror,  resolving  all  doubt  In  the 
evidence  in  favor  of  the  defendant,  shows 
that  the  jury  is  not  Impartial. 

Middleton  v.  State,  16  Okla.  Cr.  320.  183 
Pac.  626. 

(19*^0)  Where  the  record  afflrmjitively 
shows  that  neither  of  two  jurore  who  were 
challenged  for  cause  by  defeiidiint  sat  upon 
the  trial  jury,  and  further  it  does  not  ap- 
Iiear  that  defendant  was  required  to  and 
.lid  exhaust  all  of  his  peremptory  challenges, 
and  by  reason  thereof  was  deprived  of  a  fair 
and  ImiMirtlal  Jury  in  the  trial  of  the  cause, 
there  is  no  showing  of  prejudicial  error  on 
the  part  of  the  trhil  court  In  oveniiliug  de- 
fendant's challenges  tor  cause  to  such  Ju- 
rors. 

Neil  v.  State,  —  Okla.  Cr.  — ,  102  Pac. 
582. 

(li>21)  In  the  examinatlou  of  jurors, 
where  no  attempt  Is  made  to  state  In  ad- 
vance where  the  instructions  would  be  or 
what  the  facts  would  disclose,  it  was  not 
prejudicial  error  to  iwrmlt  the  state  to  nsk 
certain  pro.spective  jurors  whether.  If  they 
were  convinced  by  the  Instructions  of  the 
court  and  the  evidence  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  they 
would  hesitate  to  find  the  defendant  gull^. 
The  purpose  of  such  questions  was  donbUesB 
to  flsceitatn  whether  the  Jurors  would  ac-. 
cept  the  instructions  of  the  court  as  the  Uw 
of  the  case. 

thews  T.  State,  —  Okla.  Or.  — ^  196 
Pac.  112. 

§  715.   RnlfaigB  as  to  indictmmt  or  pku. 

See  I  111. 

Johnson  v.  State,  —  Okla.  Cr.  — ,  100 
I'ac.  897. 

(1910)  Under  the  statutes  of  this  state, 
no  indictment  is  insufficient,  nor  can  the  trial 
Judgment  or  other  proceeding  thereon  be 
affected,  by  reason  of  a  defect  or  Imperfec- 
tion in  the  matter  of  form  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  uiwn  the  merits,  i  6705, 
Snyder's  Comp.  JjaxvB  1909.  {  5306,  Wilson's 
Rev.  &  Ann.  Stnt.  19<«. 

Clark  V.  State,  —  Okla.  Cr.  — ,  106  Pae. 
803. 
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(1911)  Where  a  defendant  Is  arraigned 
on  a  felony  charKe.  he  Is.  entitled  to  a  day 
in  whlcli  to  plead,  if  he  demands  it;  and 
it  is  error  to  refuse  it. 

ScUnmbohni  v.  State,  S  Olcla.  Cr.  86,  113 
Pac.  235. 

(1911)    Upon  the  trial  court  permitting 

the  defendant  to  withdraw  his  plea  and  upon 
his  tiling  a  demurrer,  the  error  in  fixing 
a  day  In  which  to  plead  is  cured. 

Schlumbohm  v.  State,  5  Oltla.  Cr.  36,  113 
Pac.  235. 

(1»12)  All  defects  or  Imperfections  in  the 
matter  of  form  of  an  indictmeut  or  Informa- 
tion which  do  not  tend  to  prejudice  the  sub- 
stantial rights  of  a  defendant  upon  the  merits 
are  inmiateria),  ami  do  not  alTect  the  validity 
uf  such  indictment  or  infornmtlon. 

Turner  v.  State,  S  Okla.  Cr.  11,  126 
I»ac.  452. 

(11)18)  Where  defendant  was  convicted 
on  counts  of  an  Indictment  as  to  which  there 
vrrH  no  \'ariance.  he  will  not  be  beard  oi, 
itpiie:)!  to  raise  the  question  of  variance  be- 
tween other  counts  and  proof. 

Bonfoey  v.  ITulted  States,  252  Fed.  802. 

)1!H!!)  When  an  iiulictnient  containing 
tw<»  couiitH  is  demurreil  to  and  one  of  the 
s:ild  counts  Ls  sutlicicnt  and  the  otber  !n- 
siifttcieitt,  and  tlie  etmrt  overrules  a  demur- 
rer to  the  (lefe<'tive  count,  and  thereafter  the 
state  ele<'tK  to  stand  upon  the  sufficient  count, 
the  nverrniini;  of  tite  (iwmirrer  to  said  de- 
fective count  becomes  harmless  error. 

Heniilon  v.  State,  16  Okla.  Cr.  iiSO,  185 
I'ac.  701. 

S  716.   Rulings  as  to  evidence  in  generaL 

(10(H)  Errors  In  rulings  on  evidence,  in 
no  way  prejudicing  snbstantial  rights  of  the 
{mrtles  complaining,  are  not  gronnd  for  re- 
versing a  conviction. 

Smith  V.  Territory,  14  Okla.  162,  77  Pac. 
187. 

An  objection  to  evidence  which  does  not 
affect  the  substantial  rights  of  the  api>el- 
lant  will  be  disrefiardcd. 

(11*05)  Sparks  v.  Territory.  16  Okla.  127. 
R3  Pac.  712,  reversed  (1006)  146  Ted. 
871. 

(1IK)6)  In  a  prosecution  for  larceny,  de- 
fendant was  not  pre.iudlced  by  certnln  ques- 
tions asked  a  witness  by  the  court  concern- 
ing a  conversation  had  between  witness  and 
defendant,  in  which  witness  told  defendant 
that  the  matter  could  be  Axed  up  by  an  ex- 
planation. Judgment  (1905)  15  Oklft.  422, 
85  Pac.  239,  reversed. 

Miller  V.  Territory  of  Oklahoma,  149 
Fed.  330. 

(1909)  A  conviction  will  not  be  reversed 
for  rulings  on  evidence,  unless  both  error 
and  injury  appear  in  the  record. 

Byers  t.  Terrltoty,  1  Okla.  Cr.  677,  100 
Pac.  261.  1(JS  Pac.  532. 


(1912)  Before  the  Criminal  Court  of  Ap- 
peals can  reverse  a  conviction  upon  tlie 
ground  that  the  trial  court  erred  In  the  ad- 
mission or  rejection  of  evidence,  or  In  its  in- 
structions to  the  jury,  we  must  further  find, 
from  an  Inspectlou  of  the  entire  record,  that 
appellant  was  Injured  tbereliy ;  and  to  deter- 
mine this  Issue  the  court  must  consider  the 
(luestion  as  to  whether  the  appellant  Is  guilty 
or  Innocent  of  the  offense  charged. 

Fowler  T.  State,  8  Okla.  Cr.  130,  126 
Pac.  831. 

(191.S)  The  aduilHsion  or  exclusion  of  tes- 
timony which,  in  the  light  of  subsequent 
developments  during  the  trial,  Indicates  cou- 
x-lusively  that  no  Injury  did  or  could  have 
resulted.  Is  not  ground  for  reversal  of  a 
Judgment. 

Rogers  v.  State,  9  Okla.  Cr.  STH,  131 
Pac.  941. 

(1913)  Where  the  legal  evidence  in  a  case 
-onclusively  shows  that  a  defendant  Is  guil- 
ty, and  where  the  Jury  could  not  rationally 
arrive  at  any  other  conclusion,  ordinarily 
errors  committed  hy  the  trial  court  In  the 
introduction  or  rejection  of  evidence  will 
become  Immaterial  and  will  not  ctMistltate 
^i-ounds  for  reversal. 

Woody  v.  State,  10  Okla.  Cr.  322,  136 
Pac.  430. 

(1914)  Where  a  careful  review  of  the 
entire  record  indicates  that  the  judgment 
appealed  from  Is  Just  and  no  prejudicial  in- 
iury  resulted  from  the  manner  in  which 
■noof  was  introduced,  the  Criminal  Court  of 
Appeals  will  not  reverse  the  conviction, 

Alontgomery  v.  State,  11  Okla.  Cr.  415. 
142  Pac.  104S. 

(1918)  Where  the  trial  court  permits  a 
witness  under  ten  years  of  age  to  t^if^. 
iiid  it  appears  conclusively  from  the  record 
appeal  that  there  has  been  an  abuse  of 
that  sound  discretion  placed  in  such  court 
tiy  Rev.  T^wB  1910,  S  saw,  the  apiellate 
•t  urt  Is  authorized  and  will  reverse  a  Judg- 
ment of  conviction  upon  such  ground  if  It 
:i])rearR  that  the  testimony  of  such  wlt- 
nt'ss  was  prcjadlclnl  to  the  accused:  how- 
9vcr,  on  the  other  hand,  where  no  abuse  of 
l!s<retIon  arrears,  then  the  Criminal  Court 
of  Apiieals  Is  not  authorizetl  to  reverse  a 
liidtrment  of  conviction  aolely  upon  the 
jround  that  n  witness  under  ten  years  of 
■ige  was  permitted  to  testify  for  the  state. 
Diimeal  V.  State,  14  Okla.  Cr.  540,  174 
Pac.  200. 

(1920>  Tlie  error.  If  any.  in  striking  eer- 
tnin  evidence  from  the  consideration  of  the 
Jury,  Ib  cured  by  a  subsequent  instruction 
that  the  jur>'  should  consider  same. 

McNeill  V.  State,  —  Okla.  Cr.  — .  192 
Pac.  25(i. 

I  717.   Admission  of  evidence. 

(1899)  In  a  [HVBecntion  for  carrying  a 
revolver  on  the  person,  evidence  tliat  the 
prosecuting  witness  was  a  tenant  on  the 
dt^endant's  farm,  and  residing  in  defend- 


Digitized  by  Google 


1717 


CKIMIXAL  LAW.  XV,  (G). 


[2  Okla.  Dig.]  370 


nut's  hoUHe,  aiul  tbat  un  the  dtiy  uf  tiie  til- 
leged  offeuHe  the  d^eiiilant  pitKiired  several 
men,  nntl  went  with  theui  to  chlK  honm.  and 
uvcr  the  objection  of  the  n-ltnes8,  and  while 
hlB  family  were  in  the  house,  tore  It  down 
iind  hauled  It  away,  without  havlut;  ever 
brought  any  f^tilt  Cor  jmssesKlou.  tlms  leaving 
witness  and  his  family  without  any  shelter 
is  Immaterial  to  any  issue  lu  the  nise.  and 
calrulatCHl  to  i>n>juilk'e  the  iiiiiiils  of  the 
Jury,  thouKb  at  the  time  of  admissluii  the 
court  statevl  that  It  might  lie  coincide  red  in 
uitliQitlou  or  aKKravutlou  of  the  offense. 
Waiburn  v.  Territory,  0  Okla.  aa,  50  Pac. 
972. 

(IIMM)  Where  a  witness  who  had  quali- 
tled  HH  a  niedleal  cxitert  and  as  coroner  had 
examined  the  body  of  deceased  and  the  sur- 
itmndiuKS.  and  after  Imvlne  de>Kribed  the 
wonnd  and  the  dlrectioii  of  the  bullet  and  all 
the  facts  and  detail,  was  itermitteil  to  give 
bis  opinion  us  to  the  iwsltion  of  the  deceaseil 
when  tlie  wound  was  inflicted,  tbe  defradont 
admitting  tbe  killing,  any  error  wns  harm- 

Wells  V.  Terrltors-.  14  Okla.  436,  78  Pac. 
134. 

( r.MH)  The  adniisslou  of  evidence  wbk-li 
tends  to  eonnetit  the  defendant  with  a  no- 
torious outlaw  was  held  not  !nH>und^for 
reversal,  where  imcb  evidence  was  admitted 
and  the  Jury  were  so  instructed  for  tbe  imr- 
INiso  of  Identifying  the  defendant  with  the 
transaction  ehargeil  in  the  indictment, 

Welty  V.  Ignited  States,  14  Okla.  7,  7(i 
I'ac.  121. 

(l!Km    Wlierf  oviclcuce  Is  erroiietm.sly  ail- 
initteil.  ami  if  it  had  any  weight  with  the 
Jury,   iiiUMt   iifLesmirliy   have  heiicfitcd  de- 
feiub'nt.  the  error  is  not  caune  for  reversal. 
Wells  V.  Territory.  14  Okla.  43tt,  7S  Pac. 
124. 

(1!»M)    A  conviction  will  not  be  reverse*! 
for  the  aduiisalon  of  liuproiwr  evidence  which 
f*eciiis  to  have  had  lui  effect  on  the  Jury. 
Wilson  v.  1'ulted  States,  5  lud.  Ter.  tiW. 
S2  S.  W.  »24. 

(l!Nt(i)  Tile  admission  of  irrelevant  or  iiu 
material  eviilence  lu  a  criminal  casc>  Is  fa 
t'll  error,  as  tending  to  withdraw  the  at- 
tention of  the  Jury  from  actual  issues,  and 
leading  them  to  decide  the  case  on  extrane- 
ous questlonN.  .ludgment  (11H>.'>)  10  Okia. 
127,  KJ  Pac.  712.  l-eversetl. 

Siiarks  V.  Territorj-  of  Okbihoma,  14(t 
Fell.  ^71. 

(1!X)7)  In  ii  in-oMecntii>n  for  sedm-tlon.  tht 
admission  of  evidence  as  to  the  repntatlon 
of  prosecutrix  after  the  date  of  the  first 
Intercourse  was  not  prejudicial  en-or. 

Tedford  v.  I'nlted  States.  7  Ind.  Ter. 
2TA,  1(14  S.  W..  ('(OS. 


(1907)  The  return  of  an  office  on  a  aob- 
ix>em  tbat  a  witnaw  Is  dead  prima  facie 
establisbes  tbat  fiiet,  rendering  admissUile 
tbe  witness'  testimony  on  the  examining  trial, 
and  the  fact  tbat  the  testimony  of  other  wit- 
nesses that  tbe  witness  was  dead  may  have 
lieeu  iiui>roi>erly  admitted  Is  ha nu less  error: 
the  return  making  oat  a  prima  facie  case 
without  It. 

DrigBerd  v.  I'ulted  States,  7  Ind.  Ter. 
7r»2,  im  s.  w.  1106. 

{Mm).  While  it  is  true  that,  us  a  general 
|ii-opusltlou.  a  defendant  is  entitled  to  u  trial 
u]>ou  lei;al  evidence  alone,  yt^  it  In  equally 
true  that  the  ndmlssioti  »f  im-onipetent  e^i- 
deiK-e  which  would  not  have  prejudiced  the 
defendant  is  not  ground  for  reversal  and 
constitutes  harmless  error. 

Ithea  V.  Territorj-.  3  Okla.  Cr.  23(»,  Ulo 
Pac.  314. 

(I'.KH))  Tbe  admission  of  incoui|>eteut  evi- 
dence before  a  jury  is  not  gi*ouiHls  for  re- 
versal, unless  it  afflrunitlvety  api>ears  from 
nil  the  evidence  in  tiie  case  that  such  iui- 
proiier  evidence  was  calculated  to  lnflueiK*e 
the  jurj-  against  the  defendant  in  arriving 
at  tt  venllct. 

Hyers  \.  Territory,  1  C»kla.  Cr.  «77.  t<K» 
Pac.  2«1.  tOS  I'ac,  St2. 

(.llKiil)  To  render  error  in  tlie  admission 
of  exiK'rt  tcHtiniony  n'vprsible.  It  must  t«ld 
to  determine  some  Issue  adversely  to  ac- 
cused. 

B.vers  v.  Territory.  1  Okla.  Cr.  077,  HH" 
Pac.  261,  H«  I'uc.  r»32. 

(11HIU)  Although  evidence  may  be  improp- 
erly admitted  agninst  the  defendant,  on  ac- 
count of  which  a  conviction  would  he  re- 
versed, yet  if  defmdant  takes  the  witness 
stand  and  testifies  to  tbe  same  thing,  the 
error  In  receiving  i»rlor  evldeni-e  becomes 
Immdcss.  .-lud  Is  uot  a  ground  for  reventnl. 
Itliea  v.  Territory,  3  Okla.  Cr.  230.  lOT. 
Pac.  ai4. 

(1!H0)  It  in  not  nei-essaiT  lu  a  prosecu- 
tion for  vJolrttion  of  tiie  jimbibiturj-  liquor 
law  for  tile  state  to  prove  that  the  defend- 
ant was  not  tbe  regularly  appointed  stite 
agent  for  the  puriHise  of  dlsgiensiug  liquor 
at  tbe  place  lyiwre  the  sale  is  iiaidc.  but 
when  such  iiroof  is  umde  it  does  not  neces- 
sarily injure  the  defendant  aiul  Is  not  ground 
for  revemil. 

C«Kik  v.  State,  4  Okbi.  I'r.  .■il9.  Ill  Pac. 

eao. 

(iniU  Ki-n)r  of  the  tri.il  court  in  ail- 
uiittlng  inipidper  evidence  will  become  im- 
material, where  the  legal  and  proi>er  teeti- 
niouy  in  tbe  ease  eoncluslvely  estHtitishr>d 
the  guilt  of  tlie  defendant. 

Edwards  v.  State,  o  Okla.  Cr.  2<>,  11.1 
Pac.  214. 


(Ifi«t7)     The  error  In  allowing  tlir  wife      (litll)     If  the  courts  i)erniit  fuco»u>etent 
of  accused  to  testify  against  him  N  reversible,  evidence  to  In*  introdu<-ed  against  a  defend- 
Porter  v.  United  States.  7  Ind.  Ter.  016.  nut  u|H>n  the  promise  of  tbe  prosecuting  at- 
104  S.  W.  855.  '  toniey  to  subsequently  sh<iw  tbat  such  evi- 
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dence  is  admissible,  aud  the  udniissibllity  of 
sucli  evidence  is  not  afterwards  stiown,  and 
it  iippears  frum  the  wbole  record  tbat  sucti 
evidence  vt\s  of  u  untterfal  aud  iujurloud 
ohiirufter,  tlie  error  of  tbe  court  in  admittlne 
Kuch  testimouy  will  not  be  cured  by  the  sub- 
sequent action  of  tlie  oourt  In  strlltine  out 
Duch  testimony,  and  in  iiiHtnietinK  the  Sury 
not  to  consider  tbe  same  in  their  drtlt>era- 
tions  anil  in.snoh  a  rnne  a  new  trial  ohoald 
tie  Rmnted  to  the  defetidant. 

Tlinmpwm  V,  State.  Q  Obln.  Cr.  .">(>.  117 
Pac.  210. 

(1012)  In  a  prosecution  for  statntory 
ra|>e.  an  entry  In  a  family  Bible  of  tbe  date 
of  prosecutrix's  birtli,  made  by  or  nt  tbe 
instance  of  her  parenta,  Is  not  admissible  in 
evidence,  where  the  imrents  as  witnesses  have 
testifleil  from  personal  kimwltHljie  of  the  ibitf 
of  prosecutrix's  birth ;  Init  as  tlie  record 
sbifws  that  there  Is  no  snbsfnntiiil  conflict  in 
the  e^ide^ce  uimn  the  ajte  issue,  the  adniis 
siou  of  siwh  rec-ord  does  not  constitute  re- 
versible error, 

Swartz  v.  State.  6  Okln.  Or.  TrflO.  120 
I'nc.  UKSt. 

(10t2)  The  adinisHion  of  inciinipetent  evi- 
dence Is  not  grouuil  for  reversal  nf  a  con- 
viction, unless  it  atHrmatively  appears  from 
the  record  that  the  iii)i)el)ant  was  injured 
thereby. 

MannlnR  v.  State.  7  Okla.  Cr.  Wt7,  123 

Pac.  vest. 

ri!>12)  The  admission  of  hearsay  evidence 
us  to  the  possession  of  projterty  ailewd  to 
have  been  stolen  In  a  liirceiiy  cusp  is  hnrm- 
le«s  error,  where  tbe  defend  Is  siu-h  that 
pro|)erty  was  h«Hiestly  in  iMisscsKinn  of  the 
defendant  in  good  faith,  and  as  tbe  result  of 
a  legal  purchase. 

Starr  v.  State.  7  Okla.  Cr.  .",74,  124  Pac. 
1100. 

(1012)  As  a  jTciienil  rule,  a  defendant  is 
entHlwl  to  be  trie«l  on  losiil  evidence  alone, 
but  this  does  not  uieiiii  that  a  conviction  will 
be  necessjirlly  reversed  because  of  tbe  recep- 
tion of  inconi|)etent  testimony. 

.Starr  v.  State.  7  f>kla.  Cr.  ."4.  124  Par. 

lion. 

(1012)  Where  a  defendant  Is  uiion  trial 
for  gmnd  larceny  of  a  number  of  different 
articles  of  the  value  of  more  than  $20.  in- 
competent evidence  admitted  as  to  the  value 
Iff  some  of  the  articles  alleeeil  to  bsve  I>een 
stolen  will  not  be  reversible  error,  when 
there  Is  no  question  hut  that  tbe  other  ar- 
ticles allefretl  to  have  been  st<)len  excee<l  in 
value  the  sum  of  $20,  the  reception  of  such 
incompetent  evidence  being  cleRrly  biimiless 
error. 

IcklebnrKer  v.  State,  8  Okla.  Cr.  316,  127 
Pac.  707. 

(1912)  Defendant,  being  ehar)ie<.1  with 
Dialntalnine  a  place  where  liquors  were  tlle- 
sally  sold,  can  not  complain  of  evidence  that 


prior  to  his  occupancy  the  place  had  a  gen- 
eral reputation  of  being  a  boot-legging  Joint. 
Ostendorf  v.  State,  8  Okla.  Cr.  860,  128 
Pac.  143. 

Wliere  hearsay  evidence  has  been  received 
which  reasonably  contributed  to  a  verdict 
of  guilty,  the  reception  of  sucb  evidence  does 
not  constitute  harmless  error,  but  will  be 
pround  for  reversal. 

(l»i:j)  McRne  v.  State,  ft  Okla.  Cr.  483, 
12N  Vnv.  143:  <ini"0  Bnikhaus  v. 
State,  11  Okla.  Cr.  «2r,,  IfjO  Pac.  510. 

(1013)  Krror  in  the  admission  of  testi- 
mony of  the  prusecuting  witness  in  a  prose- 
cution for  assault  with  intent  to  kill,  was 
brtd  not  ground  for  reversal,  where,  in  view 
of  defendant's  testimony,  a  verdict  of  con- 
viction was  Jnatithible  and  could  not  have 
lieen  otherwise. 

Burns  V.  State,  S  Okla.  Cr.  ruA.  120  Pac, 
«r>7. 

(lUlS)  If.  uiHui  -a  review  of  tbe  entire 
roconl.  the  iJnUt  of  the  ac(>asei1  is  conclu- 
sively estabtisbwl,  and  there  is  no  reason  to 
lielievo  that  _an  iutelllKent  and  honest  Jurj' 
would  or  could  ba%'e  arrived  at  a  different 
verdict,  a  itinvictlon  will  not  be  set  aside 
n\)on  the  ground  of  the  a<lmlssion  of  ill^at 
t^lmonj'. 

Bond  v.  State.  0  Okla.  Cr.  fiOfl.  120  Pac. 
000. 

(1013)  The  admission  of  testimony  which 
Is  of  doubtful  competency,  and  which  Is  aft- 
erwai"ds  by  the  court  excluded  out  of  an 
abundinu-e  of  caution,  is  not  error  sufflriently 
prejudicial  to  justify  a  reversal. 

Sogers  V.  State,  0  Okla.  Cr.  277,  131 
Pac.  041. 

(1013)  The  admission  of  Incompetent  evi- 
dence which  may  have  Induced  a  verdict  of 
guilty  was  belA  ground  for  reversal,  in  a 
prosecution  for  violating  the  prohibitoiT  law. 
though  the  evidence  showed  that  defendant 
was  a  confirmed  offender. 

Tucker  v.  State,  0  Okla.  Cr.  .^i;".'*.  1.32 
Pac.  CSO. 

(101.1)  Evidence  which  does  not  tend  in 
any  deiirce  to  prove  the  offense  charged  and 
has  no  liearing  u:Hin  any  legitimate  issue, 
and  the  only  effect  of  which  Is  to  prejudice 
the  Jury,  is  inconi)ietent;  aud  for  this  rea- 
son it  was  reversible  error  to  admit  and 
read  to  the  Jury,  over  tbe  defendant's  ob- 
jection, an  ittformatiou  charging  another  per- 
son with  a  similar  offense,  and  verified  by 
the  complaining  witness  In  the  case  on  trial. 
Bacon  v.  State,  0  Okla.  Cr.  .Vtf),  1.32 
Pac.  N2!t. 

(1013)  lucomiK'tent.  Irrelevant,  and  im- 
material evidence,  which  tends  to  excite  the 
passions,  arouse  the  prejudices,  and  awaken 
the  symiiathies.  or  warp  or  influence  the 
Judgment  of  jurors,  can  not  be  considered  as 
harmlera. 

Allen  V.  State,  10  Okhi.  Cr.  55,  1.34  Pac, 
91, 
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<101U)  Wliere  the  court  Improperly  per- 
mitted a  wltncsB  to  testify  tu  fiicts  conclu- 
sively estnbllBbcil  by  doc-uiueotary  evideuce, 
tlie  error  was  lianulesa. 

Cubn  V.  State,  10  Okla.  Cr.  200,  135 
Pac.  lir»r>. 

(1913)  Error  In  the  adinlBsion  of  evidence 
Is  hnrmless,  where  defendnnt  iik  h  witness 
admits  tbe  truth  of  uueh  evidence. 

Henry-  r.  State.  10  Okbi.  Cr.  mt,  i:i6 
I'ac.  982. 

(11)13)  Error  in  admittine  hearsiiy  evi- 
deuce Is  hnrmless  where  the  same  facts  are 
showu  by  direct  testimony. 

Joues  T.  State,  10  Okla.  Cr.  216,  137  Pac. 
121. 

(1914)  Where  the  trial  court  i)a-mit8  the 
introduction  of  proof  tending  to  show  tlie 
payment  of  the  8i>eci«l  revenue  tax  and 
charges  the  Jury  thitt  althoueh  tbe  itayinent 
of  the  tax  is  proved  and  coustitutes  prima 
facie  evidence  of  intent  upon  the  part  ot 
the  party  payinp  such  tax  to  violate  the  law, 
but  that  before  they  can  find  him  guilty  they 
must  ftiid  beyond  a  reasonable  doubt  that  he 
did  violate  the  law,  the  Criminal  Court  ol" 
Apiieals  will  not  ordinarily  reverse  a  con- 
viction. 

Montgomery  v.  State,  11  Okla.  Cr.  415, 
142  Pac.  104S. 

(1015)  Admission  of  incompetent  evideuce 
was  held  not  ground  for  reversal,  where  there 
was  conclusive  competent  evidence  of  de- 
fendant's guilt. 

Lowdermilk  v.  State,  11  Okla.  Cr.  2Sl. 
145  Pac.  1110. 

(1916)  Where  evidence  is  Introduced  on 
behalf  of  the  state  afcalnst  a  defendant, 
whether  by  Improper  cross-eiumlnHtlon  of 
tbe  person  (Aargied,  or  other  persons  called  its 
witneases  by  him,  or  by  direct  examination 
of  tbe  state's  own  witnesses,  which  is  rea- 
sonably calculated  to  arouse  tbe  pstsslous 
of  the  Jurj'  against  tbe  defendant,  and  pre- 
vent bim  from  having  a  fair  and  impartial 
trial,  a  conviction  resulting  under  such  con- 
ditions will  be  reversed,  unless  it  is  made 
clearly  to  appear  that  no  injury  could  have 
resulted  or  did  result  to  the  accused. 

Keams  v.  State.  12  Okia.  Cr.  3li:{,  1.17 
Pac.  273. 

(1&16)  It  Is  error  prejudicial  to  the  ripbts 
of  the  person  on  trinl  for  tiie  court  to  iier- 
mit  evidence  of  the  general  reputation  of 
SDcb  person  for  the  conunisdon  of  the  same 
or  similar  crimes  to  the  one  charged.  Ttie 
law  is  that  the  prisoner  at  tbe  bar  can  be 
tried  only  for  the  crime  charged  against  bim, 
and  not  upon  his  reputation  for  having  com- 
mitted other  crimes. 

Cantrell  v.  State.  12  Okla.  Cr.  534,  VOt 
Pac.  1002. 

(1917)  The  admission  of  Incompeteut  and 
Immaterial  evidence,  as  to  a  fact  already 


admitted  by  the  defendant  will  be  deemed 
harmless. 

Teague  v.  State,  13  Okla.  Cr.  270.  163 
Pac.  9M. 

(lOlS)  Admission  of  testimony  which,  in 
light  of  subsequent  trial  UeveloiMuents,  indl- 
aites  conclusively  that  no  injury  did  or  could 
have  i-esulted  Is  not  ground  for  reversal  of 
a  JudKment. 

Kianck  v.  Sttite,  14  Okhi.  Cr.  330,  1<I» 
Pac.  1131). 

(lOlK)  Oral  testlmon}-  is  admistdble  iu  a 
prosecution  for  introducing  Intoxicating  liq- 
uor into  that  part  of  Oklahoma  formeHy 
Indian  Territory  In  violation  of  Act  March 
I,  ISijrj,  ch.  14r», 

I>e  Moss  v.  rniteil  States,  250  Fed.  87. 

Tbe  admission  of  evidence  not  germane 
to  the  issue  Involved  but  which  in  no  wise 
tends  to  show  the  guilt  of  the  defendant, 
while  not  upprov-ed  is  not  prejudicial  error. 
(linO)  Waldon  v.  State,  16  Okla.  Cr.  402, 
IKl  Pac.  (W7;  (li)lU)  Davis  v.  State, 
13  Okla.  Cr.  427.  177  Pac.  427,  177 
Pac.  621,  625. 

(1!)!!))  Evidence  of  general  reputation  of 
the  place  where  intoxicating  liquors  were 
found  held  not  to  tie  reversible  error  in  this 

case. 

Dunbnr  v.  State,  13  Okla.  Cr.  513,  17S 

Pac.  000. 

(1010)  It  is  usually  error  to  admit  oral 
evidence,  exucpt  as  to  luheritJince  as  to  title 
to  real  estate,  but  the  aJmlssion  of  such 
evideuce  could  not  have  prejudiced  the  de- 
fendant where  there  Is  proof  of  title  to  the 
land  described  in  said  mortgage  otherwise 
showu  In  one  of  the  parties  averred  by  the 
Infornuition  to  have  been  defrrtnded. 

Arnold  v.  State,  15  Okla.  Cr.  511*.  178 
Pac.  807. 

(1010)  In  a  trial  for  tbe  forgery  of  an 
instrument  afTecting  an  interest  In  land, 
the  value  of  such  land  is  not  an  issue  iu 
the  case,  and  the  adiiils-siou  of  evidence  as  to 
its  value  Is  hannless  error. 

Arnold  V.  State,  15  C»kla.  Cr.  51P,  178 
I'ac.  897. 

(1010)  Where  evidence  of  deceiised  wit- 
ness, examined  at  the  preliminary  trial  was 
admitted  at  the  trial  and  would  have  tended 
to  incrense  tiie  degree  of  tbe  crime  from 
nmnslnughter  and  conviction  Is  had  for  man- 
slaughter, it  will  not  bo  i-eversed  if  such 
evidence  had  been  improperly  admitted. 
Onnies  v.  State,  14  Okla.  Cr.  585,  170 
Pac.  475. 

(1010)  It  Is  not  error  to  admit  evidence 
in  a  prosecution  of  two  for  imluwfully  con- 
veying Intoxiaitiiig  liquors  to  impeach  one 
defendant  who  was  used  as  a  witness  for  the 
other  where  the  court  Ihuits  the  Jury's  con- 
sideration of  such  evidence  solely  to  tbe  im- 
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peachmeiit  and  where  tbe  impeaching  evi- 
dence wns  ninterifll  to  the  issue. 

Hale  T.  State.  16  Okln.  Cr.  686,  181 

Pac.  735. 

(1919)  Irrelevant  and  immaterial  evidence 
injected  into  the  mlndR  of  the  jury  fn  dis- 
r^rard  of  the  nilln$r»  and  directions  of  the 
conrt  Is  not  less  prejudicial  than  such  evi- 
dence admitted  over  objection  under  an  er- 
roneous mlii^. 

SlEuy  T.  mited  States,  261  Fed.  316. 

(1010)  Error  In  admitting  over  objection 
lncomi)etent  evidence  as  to  reputiitioii  of  de- 
fendant's drug  store  in  a  prosecution  for  un- 
lawful posse^tslon  of  Intoxicating  liquor, 
where  there  Is  no  defense  or  denial  of  guilt, 
does  not  warrant  a  reversal. 

Brown  v.  State,  16  Okla.  Cr.  727,  1S5 
Pac.  841. 

(1919)  Evidence  of  certain  of  defendant's 
witnefa*e8  elicite<l  on  cross-exaniinntlou  rela-' 
tive  to  a  certain  conversation  between  such 
witnesses,  and  a  third  party,  admitted  with- 
out objection  or  exception  by  defendant's 
counsel,  constitutes  no  ground  for  reversal, 
where  the  same  Is  aft^^ards  withdrawn 
front  tbe  consideration  of  the  jury  by  the 
trial  court  at  the  request  of  defendant* a  coun- 
sel. 

Valentine  v.  State.  —  Okla.  Cr.  — .  194 
Pac.  254. 

(1920)  Where  all«!ed  incompetent  evi- 
dence was  withdrawn  from  the  consideration 
of  the  Jury  on  motion  of  defendant's  counsel, 
the  action  of  the  trial  court  In  so  doinst  was 
favomhle  to  the  defendant,  and  forms  no 
basis  for  error  In  the  appellate  court. 

Brown  v.  State,  —  Okla.  Cr.  — ,  188 
Pac.  1097. 

(1920)  In  a  prosecution  for  murder  com- 
mitter! for  the  purpose  of  robbery,  held,  the 
error.  If  any.  In  admitting  evidence  of  state- 
ments made  by  a  coconspirator,  and  codefend- 
ant  the  night  after  the  robbery,  the  defendant 
not  being  present  at  tbe  time,  was  harmless 
where  the  other  evidence  in  the  case  showed 
beyond  doubt  that  defendant  participated  In 
perpetrating  the  roblwry  and  in  committing 
the  murder, 

Everldge  v.  State.  —  Okla.  Cr.  — ,  100 
Pac.  701. 

(1^0)  Whether  a  prejudice  results  from 
the  erroneous  admission  of  evidence  at  a  trial 
Is  a  qnestlon  that  sbo'uld  not  be  considered 
abstractly  or  by  way  of  detachment.  The 
qnestlon  Is  one  of  practical  effect  when  the 
trlfll  as  a  whole  and  all  the  circumstances 
(tf  the  pTwof  are  regarded. 

Williams  r.  United  States,  2B5  Fed.  625. 

(1920)  In  a  prosecution  under  the  White 
Slave  Act  of  Jnno  1910,  the  admission  of 
evidence  that  tlie  nccusetl  iHirrowetl  money 
of  the  woman  imd  had  not  retunied  it  was 
not  prejudiclnl  where  the  other  evidence  of 
sailt  was  overwhelming  and  undisputed  and 


the  guUt  of  the  accused  could  not  have  ap- 
peared more  conclusively  had  he  pleaded 
guilty  in  open  court. 

WUIiams  V.  United  States,  285  Fed.  625. 

(1921)  Where  the  evidence  of  defendant's 
Kuilt  of  the  crime  of  assault  to  rape  is  weak 
and  unsatisfactory,  the  admission  in  rebut- 
tal of  evidence  of  allied  separate  and  dis- 
tinct acts  of  immoral  conduct,  occurring  in 
imint  of  time  from  uine  to  fifteen  months 
prior  to  the  commission  of  the  alleged  of- 
fense, is  beAA  to  be  reversible  error. 

Dunacombe  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  1073. 

(1921)    For  evidence  admitted  and  held 
not  to  be  prejudicial,  see  body  of  opinion. 
Jentho  V.  State,  —  Okla.  Or.  ~,  200 
Pac.  251. 

(1921)  Evidence  improperly  admitted,  on 
n  mistaken  theory  of  the  case,  will  not  be 
lield  reversible  error  where  no  miscarriage  of 
justice  resulted  and  defendant  was  not  de- 
I)rlved  of  some  constitutional  or  statutory 
right  thereby. 

Williamson  v.  State,  —  Okla.  Cr.  — , 
200  Pac.  461. 

6  718.   ExcIuBion  of  evidence. 

See  S  421. 
Littleton  V.  States  ~  Okla.  Cr.  ~,  200 
Pac.  716. 

(1905)  Alleged  error  In  exdoding  evidence 
is  not  cause  for  reversal,  where  the  evidence 
was  not  such  as  could  reasonably  have  in- 
lluenced  the  verdict 

Turner  v.  Territory,  16  Okla.  657,  82 
Pac.  660. 

(1007)  Refusal  to  allow  a  matter  to  be 
Khown  by  one  witness  Is  liarmless;  it  belnx 
afterwards  shown  by  the  undisputed  testi- 
mony of  another  witness. 

Green  v.  United  States,  7  Ind.  Ter.  733, 
104  S.  W.  1150. 

(1913)  The  exclusion  of  evidence  to  prove 
imrtlciilar  facts  is  harmless.  If  the  facts 
sought  to  be  proved  are  subsequently  proved 
by  other  evidence,  and  It  is  apparent  that 
the  evidence  excluded  could  not  have  changed 
the  result 

Addington  v.  States  8  Okla.  Cr.  708,  130 
Pac.  3U. 

(1015)  Any  legal  evidence  from  which 
the  jury  may  legitimately  adduce  guilt  or 
Innocence  Is  admissible,  If  when  taken  with 
other  evidence  in  the  ease  its  relevancy  ap- 
pears, and  the  rejection  In  a  criminal  case 
of  proper  testimony  offered  by  the  defendant 
f-onstitutes  prejudicial  error. 

Walker  v.  State.  12  Okla.  Cr.  179.  153 
Pac.  I'OO. 

(191S)  Exclusion  of  testimony  which.  In 
light  of  subsequent  trial  developments,  indi- 
<-atea  conclusively  that  no  Injury  did  or  could 
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have  reeulted  is  uot  ground  fur  reversal  of  a 
Juflgiuent. 

BlHUctc  V.  State.  14  Okla.  Cr.  3»&,  169 
Pac.  USO. 

(1018)  Where  the  teHtinioiiy  of  the  de- 
fendant was  that  he  took  Ms  WiucbeHter 
rltle  ami  followed  the  decensed  nnd  hia  twj 
••ompnniouH,  and.  nieetiiit;  theui  near  their 
home,  and  without  siieakhi}!  to  them,  (Ired 
three  ttbotH,  kllllns  the  ileeeaKed.  and  where 
u]N>n  the  nndiHputed  faets  there  was  not  the 
slightest  authority  in  the  d^endant  to  ar- 
rest the  deceased,  It  dkl  not  oonstltnte  re- 
versible wror  to  exclude  tlie  tf^stfniony  of  the 
defMidant'a.  statements  to  his  sisters. 

Sunday  v.  State.  14  Okla.  Cr.  (t2ii,  IT-I 
Pac.  1003. 

(lUlO)  The  refnsal  to  i»enu!t  a  witness 
for  defendant  to  testify  to  a  statement  by 
defiant  shortly  after  the  difficulty,  upon 
the  ground  that  such  statement  was  a  self- 
sening  declaratiou.  will  not  be  held  to  be 
sufllctent  ground  for  reversal  where  it  is 
apparent  that  the  theorj-  of  the  defendant 
was  fully,  fairly,  and  lni|MrttalIy  sobniitted 
Uf  the  Jury,  and  such  excludwi  evidence 
claimed  to  1*  imrt  of  the  re«  gestae  1«  only 
cumulative  of  other  evWence  admitted  be»r- 
ItiR  upon  defetidant'8  fniiiie  of  mind  at  the 
time  of  the  fiitiil  ditUculty,  and  It  is  not 
likely  that  the  evidence  excltuled  would  have 
changed  the  result 

CUngan  v.  Htate,  13  Okla.  Cr.  483,  17S 
Pac.  486. 

(lOin)  The  exclui^ion  of  offerfd  evidence 
tending  to  show  a  want  of  credibility  on  the 
imit  of  a  witneHs  for  the  state,  who  te«tl- 
fte<1  to  a  statement  made  by  a  defendant,  in 
not  reversible  eri"or,  where  Kuch  defendant 
as  a  witness  udiuits  that  )te  made  mvh  stute- 
ments. 

Welch  V.  State,  16  Okla.  Cr.  51,3,  185 
I'ac.  110. 

It  Is  not  reversible  error  for  the 
trinl  cimrt  to  refuse  to  i)epmit  proof  of  the 
reputation  of  the  place  where  a  homicide 
occurred  ns  I>eing  a  IxmtleKulnB  or  gam- 
bling Joint  when  such  proof  does  not  shed 
any  llitht  wbiitever  upon  the  Issues  ]oine<l. 
Emert  v.  Stiite,  —  Okla.  Cr.  — ,  ISO 
Pae.  105. 

§  719.   Examination  of  witnesses. 

(1003)  One  accuse^l  of  murder  is  not  prej- 
udicetl  by  tlie  niiinner  of  tbe  examination  of 
witnesses  relative  to  hU  handwriting,  wliere 
tbe  examination  was  pursuetl  no  further  than 
to  sHcertaiu  tliat  the  witnesses  did  not  know 
his  handwrltiuK. 

Blnyon  v.  United  States,  4  Ind.  Ter.  643, 
7Q  S.  W.  2(K>. 

(1004)  Where  a  witness  was  not  allowed 
to  answer  a  question,  the  form  of  which  the 
court  thtmuht  objectionable  but  was  i»er- 
mltted  to  answer  it  when  In  proper  form.  It 
could  not  iii'ejudiee  defendant,  though  the 
ruling  of  the  court  was  erroneous. 

Wells  V.  Territory,  14  Okla.  436,  7S  Pac. 
124. 


(1900)    Error  in  tbe  impeflchment  of  a 
witness  Is  not  ground  for  reversal,  where 
his  testimony  presents  no  material  issae. 
Caplea  v.  State,  3  Okla.  Cr.  72,  194  Pac. 
403. 

(lOOiO  The  i>arty  against  whom  a  wlt- 
ue!4H  itt  called  has  the  right  to  a  full  and  fair 
crosH-exa ndna tion  of  him  ij[n)d  the  subjects 
of  his  direct  exandnation.  Tlie  |iart>-  on 
whose  t>ehalf  a  witness  is  called  has  tbe  rlKbt 
to  reKtrict  his  cross-examination  to  the  sub- 
jects of  his  direct  examination.  The  viola- 
tion of  these  rights  is  not  discretionarj'  with 
the  courts,  but  Is  reversible  error.  It  Is 
only  Ijeyond  the  limits  of  the  exercise  of 
the^  rights  that  the  exteut  of  tbe  cross- 
examination  of  witnesses  Is  within  the  dis- 
cretion of  the  courts. 

Harrold  v.  Territory  uf  Oklahoma,  ICE) 
Fed.  47. 

(1010)  Although  a  witness  may  have  been 
improperly  Impeached,  yet  such  error  wHI 
not  be  ground  for  reversal  when  the  witness 
has  not  testified  to  any  fact  favorable  to 
the  defendant,  uiwn  the  ground  that  the 
reception  of  inconij)etent  evidence.  wbi<'h  it 
apiieurs  was  nut  prejudicial  to  the  defend- 
ant, is  not  ground  for  reversal. 

White  v.  suite,  4  OkUi.  Cr.  143.  Ill  Pac. 
1010. 

(1012)  Where  iJi  examination  In  a  re- 
plevin suit,  plaintiff  was  comiielled  to  answer 
over  objection,  that  he  stood  indicted  for 
perjury,  the  error  of  the  court  rtolated  his 
right  to  a  fair  trial:  and  the  stiue  of  the 
error  was  nut  removed  when  he  testifled  on 
re-examinatton  that  be  bad  been  informed 
thniugh  his  counsel  by  the  county  attorney 
that  there  was  nothing  In  that  case,  and 
that  tlie  county  attorney  would  dismiss  it. 
JL  KInnoD  V.  Lively.  31  Okla.  433.  122 
Pac  m 

(1012)  The  rlKlit  of  cmss-exa mining  wit- 
nesses atfalust  a  defendant  is  one  of  the  most 
valuable  rlKbts  given  him  by  law.  and  it  is 
reversible  error  per  se  to  deprive  a  defend- 
ant of  this  right. 

Spear  v.  State,  7  Okla.  Cr.  370,  123  Pac. 
852, 

(IDKi)  ]->xa  ml  nation  of  accusal  as  to 
whether  he  had  previously  been  arrested  on 
Rimllar  charges,  was  held  prejudicial. 

Corliss  V.  Sbite,  12  OkU.  Cr.  .-»2G,  iTili 
Pac.  1015. 

(1017)  .\  Judgnreiit  of  conviction  will  not 
be  reversed  because  of  the  refusal  of  the 
court  to  permit  further  cmsB-exuminatlon  of 
one  of  tlie  accomplices,  where  it  is  apparent 
that  full  opiwrtunlty  was  glvra  for  croas 
and  rei-ntsfi-exaniinatlun,  and  it  Is  not  shown 
that  any  new  or  material  umtter  not  already 
co\ere4l  by  tbe  previous  croBS-examtnation 
is  to  be  inquired  Into. 

Moody  v.  State,  13  Okla,  O.  327,  1«4 
Pac.  676. 
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(1917}  Improper  cro8it«xamluatton  which 
clearly  discloses  the  purpose  of  counaet  for 
the  state  to  degrade  ur  to  iutlniidate  a  de- 
fendant who  bad  the  stand  as  a  n'itness,  and 
which  is  calculated  to  prejudice  the  jury 
and  serves  no  otber  purpose,  constitutes  re- 
Tersiltle  error. 

Scott 'V.  State.  13  Okla.  Cr.  225, 
Pac.  553. 

(IMIT)  Wliero  iu  a  pronecutlou  for  carry- 
iiifc  llQuor  Into  what  formerly  coiistltotetl  tlio 
Indian  Territory,  defendant  admitted  that  lie 
bad  been  convicted  of  selling  liquor,  he  was 
held  not  to  have  Ijeen  )»rejudiced  by  an  inter- 
rofcatory  iis  to  wlietber  he  bad  not  been  sell- 
inc  iiqnor  at  his  drtin  store  ever  since  he 
tutubllshet]  »ach  store,  and  whether  as  a 
matter  of  fact  be  was  not  in  the  liquor  busl- 
oess. 

(ireer  v.  t  nlted  Stiites.  2'10  Keil.  320. 

(1!I18)    Krror  in  refusing  cross-exaiuina- 
tion  was  CTired  by  plutiitiff  in  error  placing 
witness  on  stand  in  bis  own  behalf,  such 
witness  then  CestifyiuK  folly  and  favorably. 
Blanch  v.  State.  14  Okla.  Cr.  339,  109 
Pac.  1130. 

(1918)  Where  objection  is  made  to  cer- 
tain questions  asked  of  the  defendant  by  the 
prosecuting  officer,  and  the  court  sustains 
such  objections  because  said  questions  are 
ai^meutatlve,  the  Criminal  Court  of  Ap- 
jieals  will  not  reverse  a  J,U()Kment  of  convic- 
tion merely  t)ecau8e  several  argumentative 
qoefttioiiH  were  asked  of  the  defendant  where 
the  matters  Inquired  about  were  projier  sul>- 
jects  of  Iminlry  had  the  queittion  been  put 
in  the  profier  form. 

Dunn  v.  State,  14  Okla.  Cr.  452,  172  Pac. 
403. 

(1!HS>  Tlie  fact  tliHt  the  comity  attorney, 
on  crosH-exauilnation  of  the  defendant,  asked 
a  few  questions  which  called  for  Incompetent 
aiiawerH,  does  not  of  itself  establish  preju- 
dicial error. 

Harhins  t.  State,  14  Okla.  Cr.  440,  172 
Pac.  400. 

(llllft)  Error  in  refusing  to  permit  a  de- 
fendant to  ask  the  plnintlfT  on  cross-examina- 
tion if  he  was  not  paid  to  secure  evidence 
in  tbe  case  is  harmless  when  defendant's 
evidence  corrotmrates  that  of  plalntiflT. 

Plies  r.  State,  10  Okla.  Cr.  363,  182  Pac. 
911. 

11019)  In  a  criniiuul  prosecution  for 
UKine  the  mailK  to  defraud,  ermr  iu  i)er- 
niittlng  counsel  on  cross-examination  of  de- 
fenilant  to  inquire  as  to  the  property  be 
owned  at  tbe  time  of  tbe  alleged  oflTenae  and 
at  the  time  of  trial  will  result  in  a  reversal 
even  though  some  of  such  questions  were  ex- 
cluded. 

Culver  V.  T'nlted  States,  2.'i7  Fed,  63. 

(1!»20)  Where  the  evidence  Is  In  Irrecon- 
cilable conflict  and  the  case  is  a  ver>'  close 
one  on  the  facts,  the  record  will  be  closely 
Hcnitinl2ed.  In  such  ca)*e  Improper  cross- 
examination  of  the  defendant,  properly  oh- 


Jected  and  excepted  to,  is  held  sufflelent 
ground  for  reversal  of  conviction. 

Wisdom  V.  State,  —  Okla.  Or.  — ,  193 

Pac.  1003. 

S  720.  —  Argamenta  and  condoct  of  coonteL 
(1H07)  Iu  a  prosecution  for  mnrder,  re- 
nmrks  of  tlie  district  attonwy  In  his  closing 
aivument  as  follows:  "By  your  verdict  at 
this  tenn  of  tbe  court  yim  h:ive  said  that 
tbe  slandered  nuiKt  keep  a  civil  tongue  iu 
his  month,  and  here,  in  tbe  Indian  Terrltorj', 
nien*s  proiwrty  Is  snfe  from  the  clutches  of 
tbe  thief,  ami  a  woman's  reputiiti<m  is  safe 
from  tile  [xilsoii  of  tbe  slanderer" — while 
im])roi)er.  were  not  prejudicial. 

Watkins  v.  Vnited  States.  1  Ind.  Ter. 
304,  41  S.  W.  1944. 

Where  counsel  on  lichalf  of  the 
territory.  In  bis  closing  aivnmeut  to  the  Jury, 
used  the  followiug  Inngnage:  "Tbe  defendant 
claims  he  committed  tlie  act  of  killing  in 
self-defense.  If  so,  why  did  he  not  come  on 
the  witness  stand,  and  make  that  state- 
mentV"  held  that  such  languagp  is  prejudi- 
cial error,  though  the  prejudiclnl  statements 
are  withdrawn  from  the  consideration  of  the 
jury  by  the  court,  and  they  are  admonished 
that  they  must  not  consider  tbe  same. 

Wilson  V.  Territory,  0  Okla.  331,  60  Pac. 
112. 

(1J»04)  A  conviction  will  not  bo  reversed 
for  allegetl  luiKconduct  of  counsel  for  tbe 
territory,  unless  from  tbe  record  the  Su- 
preme Court  call  niiy  that  tbe  prosecuting 
otltcer  was  not  only  guilty  of  misconduct, 
but  that  such  misL'ondm-t  might  In  some 
degree  have  influenced  tlu^  verdict  against 
the  defendant. 

Wells  V.  Territory.  14  Okla.  4;tC,  78  Pac. 
124. 

(1JH>.'0  Where  counsel  for  tbe  territory  In 
a  crinilniil  trial  give-n  inarticulate  utterances 
expressive  of  contemj)t  for  an  answer  made 
by  the  witJiess  as  a  "siiuirt  aleck,"  and  re- 
fers to  the  documents  offered  in  evidence  as 
having  l>een  prepared  by  a  "shyster"  or 
"Jack-leg,"  such  conduct  deserves  the  rebuke 
of  the  court,  but  dues  not  constitute  re- 
versible error. 

Harmon  v.  Territory,  15  Okla-  147,  79 
Pac.  765. 

(UKfc"))  In  a  prosecution  for  larceny  of  a 
calf,  it  was  prejudicial  error  for  the  prose- 
cuting attoniey  to  argue  to  the  Jury  that 
iefendant  should  have  brought  a  civil  action 
against  tbe  prosecuting  witness  to  have  re- 
covered the  calf  in  controversj*,  where  he 
made  uo  claim  of  ownership. 

Clampitt  V.  I'nited  States.  0  Ind.  Ter.  02. 
89  S.  W.  600. 

(1909)  Improper  remarks  of  counsel  for 
the  state  will  not  Justify  the  reversal  of  a 
conviction  unless  the  Iniiiropriety  influenced 
the  i*erdict. 

Keed  v.  State,  2  Okla.  Cr.  589,  108  Pac. 
1042. 

Remarks  of  the  prosecuting  attorney  In 
his  ai^ument  tiefore  the  jury,  objected  to 
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as  Improper,  will  be  considered  and  con- 
strued 1q  reference  to  the  evidence,  and  in 
order  to  constitute  reversible  error  the  im- 
propriety Indulged  Id  must  have  been  such 
as  may  bave  inflaenced  the  verdict 

(1909)  Beed  v.  State,  2  Okla.  Cr  588, 
103  Pac.  1042;  (1910)  Traclter  v.  State, 
3  Okla.  Cr.  485.  106  Pac.  986;  (1910) 
Wood  V.  State,  3  Okla.  Cr.  553.  107 
Pac.  987. 

(1911)  A  prosecuting  attorney  must  con- 
fine bis  argument  to  a  fair  discussion  of  the 
issues  in  the  case  and  the  legitimate  argu- 
ment on  the  part  of  the  defendant;  and 
where  a  prosecuting  attorney  in  his  closing 
argument  to  the  jury  went  outside  of  the 
record  and  appealed  to  the  passions  and 
prejudices  of  the  Jury,  the  strength  of  the 
testimony  against  the  defendant  wilt  be  con- 
sidered, and  if  the  iinpro|>er  argument  may 
have  determined  the  verdict,  a  new  trial 
will  be  granted. 

Mulkey  r.  State,  5  Oklu.  Cr.  75, 113  Pac. 
532. 

(1J)12)  Where  the  prosecuting  attorney  in 
<'loHing  the  case  makes  the  statement:  "The 
IHTjiiry  was  so  plain  tbnt  the  conrt  called 
m(>  to  his  bench  and  called  my  attention  to 
same,"  he  Is  guilt?  of  misconduct,  as  the 
Jurors  are  the  sole  Judges  of  the  credibility 
of  the  witnesses,  who  testify  before  ttaem, 
and  not  the  court:  but  where  the  court, 
upon  objection  made.  Immediately  Instructs 
the  Jurj'  that  such  is  not  the  case,  and  di- 
rects the  jury  to  dlsregnrd  such  statement, 
it  Is  not  prejudicial  error. 

flunnels  v.  State,  7  Okla.  Cr.  98,  122 
Pac.  261 

(1912)  A  conviction  will  not  be  reversed 
for  allied  misconduct  of  the  prosecuting 
attorn^,  unless  the  appellate  court  can  my 
that  the  prosecuting  attorney  was  not  only 
guilty  of  misconduct,  but  that  such  miscon- 
duct might,  in  some  d^rce,  have  influenced 
the  verdict  against  the  defendant 

Davis  V.  State,  7  Okhi.  Cr.  322,  123  Pac. 
500. 

(1913)  Remarks  of  the  prosecuting  attor- 
nes'  in  his  argument  before  the  Jury,  objected 
to  as  improper,  will  be  considered  and  con- 
strued in  reference  to  the  evidence;  and.  In 
order  to  constitute  reversible  error,  the  im- 
propriety indulged  in  must  have  been  such 
as  may  have  influenced  the  verdict. 

Morgan  v.  State,  9  Okla.  Cr.  22. 130  Pac. 
522. 

(1913)  The  state,  in  a  criminal  prosecu- 
tion, does  not  seek  a  conviction  unless  the 
evidence  shows  guilt  Ire.vond  a  reawmable 
doubt:  nor  will  it  permit  its  prosecuting 
officer  to  use  any  unfair  ineiins  in  the  trial, 
or  Illegal  arjniment  In  his  address  to  the 
Jury,  to  the  prejudice  of  tlic  defendant. 
Morris  v.  Stjite.  9  OkU.  Cr.  241.  1,31 
Pac.  731. 

(1913)  Improper  argument  of  counsel 
was  held  harmless,  where  defendant  though 


shown  to  be  guilty  of  murder,  was  convicted 
only  of  manslaughter. 

Edwards  v.  State,  9  Okla.  Cr.  306;  131 

Pac.  956. 

(1913)  The  trial  eourta  of  this  state  can 
not  recklessly  disregard  the  rules  of  law  and 
Iiermit  prosecuting  attorneys  to  wring  ver- 
dicts of  guilty  from  a  jury  by  tlte  introduc- 
tion of  improper  evidence  and  unfair  tactics, 
and  then  evade  the  responsibility  for  such 
iiction  by  permitting  the  case  to  be  appealed 
to  the  Criminal  Court  of  Appeals  and  here 
i-eversed.  but  the  re^nsibility  is  sol^  with 
the  trial  court  and  the  prosecuting  attorney, 
and  such  responsibility  can  not  be  shirked 
or  placed  upon  this  court 

Dupree  v.  State,  10  Okla.  Cr.  65,  134 
Pac.  86. 

(1913)  In  determining  the  effect  of  an 
improi)er  statement  made  by  the  prosecuting 
attorney  In  the  closing  argument  to  the  Jury, 
the  question  is.  "Was  the  defendant  preju- 
iliccd  thereby?"  and  the  strength  of  the  evi- 
dence supporting  the  conviction  wUl  be 
<'on8idered;  and,  where  the  guilt  of  the  de- 
fendant Is  clearly  established,  it  is  not  snf- 
licient  for  a  reversal. 

Kincaid  v.  State,  10  Okla.  Cr.  357.  136 
Pac.  7T9. 

(1915)  lniproi>er  argument  of  counsel  on 
<lefendant'8  failure  to  call  certain  codefend- 
ants  as  witnesses,  when  considered  with  the 
court's  refusal  to  instruct  that  such  failure 
i-reated  no  presumption  against  defendant 
and  that  such  argument  be  not  considered 
was  held  ground  for  reversaL 

Hopkbis  r.  State,  11  Okla.  Cr.  385.  146 
Pac.  917. 

(191(1)  Argument  of  counsel  outside  of 
the  evidence,  which  is  highly  Improper  and 
intended  or  calculated  to  excite  the  passions 
;ind  influence  the  minds  of  the  Jury  against 
tlift  ilefendnnt,  should  be  properly  checked 
upon  objection  made;  nud  where  the  trial 
(fourt  overrules  the  defendant's  objections 
and  refuses  to  instruct  the  Jury  to  disregard 
'^uc-h  statement,  and  It  appears  that  sncta 
ln]proi)er  argummt  may  have  determined 
tlie  ^enlict,  a  new  trial  will  be  granted. 
GnmWIn  v.  State,  12  Okla.  Cr.  381.  157 
Pac.  367. 

(l!)lfi)  Tlie  state  is  as  much  interested  In 
the  vindication  and  acquittal  of  the  Innocent 
IS  it  is  in  the  conviction  of  the  guilty:  and 
nothing  must  be  relied  upon,  or  resorted  to. 
to  obtain  a  conviction,  except  the  law  and 
the  evl<lence.  and  the  reasonable  deductions 
Liierefrom;  but  where  the  things  complained 
i)f  in  this  case,  ns  improper,  do  not  appear 
In  the  record,  and  If  they  actually  occurred, 
ould  not  have  prejudiced  the  defendant  in 
view  of  his  own  admission,  the  Judgment 
will  not  be  disturbed  on  appeal. 

Itnnih  V.  State,  12  Okla.  Or.  540. 160  Pac. 
IT. 

(1917)  Itemarks  of  the  county  attorney 
In  his  ailment  will  be  considered  and  con- 
strued in  reference  to  the  evidence,  and  In 
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t'nier  to  constitute  reversible  error  the  impro- 
priety Indulged  lu  must  liave  l>een  such  a» 
may  have  improiterly  influeiicecl  the  verdict. 
Alien  V.  State,  13  Okli'.  Cr.  305.  164  Pac. 
1002. 

(1917)  Where  the  record  affirmatively 
dlst'losea  that  the  argument  of  the  county 
attorney  was  not  a  comnieut  upon  the  failure 
of  the  defendant  to  testify,  but  was  a  eom- 
Dient  upon  certain  evidence  Introduced  in 
the  case,  and  was  made  in  reply  to  argu- 
ment along  simUar  lines  by  counsel  for  de- 
fendant, the  Judgment  of  conviction  will  not 
be  reversed.  In  order  to  constitute  reversible 
error  the  argunieut  complained  of  must 
amount  to  a  direct  or  indirect  comment  on 
the  failure  of  the  defendant  to  testify  in 
his  own  behalf. 

Mooily  v.  State,  18  Okla.  Cr.  327,  164 
Pac.  676. 

(lOlT)  In  his  argument  to  the  Jury,  the 
assistant  county  attorney  said,  *'Thc  county 
attorney  of  tbla  county  linow  this  defendant 
was  RuIIty  before  he  flled  this  information, 
or  this  case  would  never  have  t>een  brought.'* 
Evidence  consldere<l.  and  held  that  such 
statement  was  prejudicial  to  the  substantial 
rights  of  the  defendant,  for  which  a  new 
trial  should  be  granted. 

Childs  V.  State,  13  OkU.  Cr.  461,  165 
Pac.  622. 

(1017)  A  prosecuting  attorney  should  con- 
fine bis  argument  Iwfore  the  Jury  to  a  fair 
discussion  of  the  Issues  in  the  case,  and 
improiter  remarks  objected  to  at  the  time 
will  be  considered  and  construed  in  refer- 
piice  to  the  evidence.  If  It  appears  that  the 
improper  argument  may  have  determined  tlie 
verdict  a  new  trial  should  be  granted. 

Childs  V.  State,  13  Okla.  Cr.  461,  105 
Pac.  622. 

(1917)  Where  the  record  shows  that  be- 
fore the  argument  was  commenced  the  court, 
over  the  objection  of  counsel  for  defendant, 
limited  the  argument  to  one  hour  on  a  side, 
and  it  does  not  affirmatively  appear  thiit 
counsel  for  defendant  was  unable  to  com- 
plete bis  argument  within  the  time  allowed, 
and  that  the  court  stopped  and  refused  to 
permit  further  argument  at  the  conclusiou 
of  one  hour,  no  prejudicial  error  Is  shown : 
and  under  such  a  state  of  the  record  the 
Criminal  Court  of  Apiieals  mnst  presume  that 
an  hour  on  each  side  was  sufficient  time  to 
complete  the  argument,  or  else  if  not  suffi- 
cient that  the  court  at  the  conclusion  of  one 
hour  further  extended  the  time. 

Williams  V.  State.  14  Okla.  Cr.  100.  107 
Pac.  763. 

(1018)  Wliere  objection  was  made  to  the 
argument  of  the  county  iittomey,  and  the 
court  promptly  sustained  said  objection,  and 
there  was  no  request  to  withdraw  such  re- 
marks from  the  consideration  of  the  Jury, 
and  the  remarks  of  the  county  attorney  are 
not  made  statutory  grounds  for  reversal,  but 
are  apparently  improper,  the  Criminal  Court 
of  Appeals  will  not  reverse  or  modify  a  Judg- 
ment of  conviction  therefor,  where  It  Is  ap- 


parent from  a  consideration  of  the  entire 
reconi  that  the  defendant  was  In  no  wise 
prejudiced  thereby. 

Cope  v.  State,  15  Okla.  Cr.  437,  177  Pac. 
020. 

(1920)  Where  the  trial  court  at  tlie  trial 
nftcrwards  sustained  an  objection  to  the 
offer  of  tile  county  attorn^  to  prove  such 
statements,  and  held  the  evidence  inadmis- 
sible, and  it  is  clear  from  the  record  that  the 
statement  of  what  the  county  attorney  ex- 
I)ected  to  prove  was  not  maliciously  made, 
but  resulted  from  a  misconception  of  the  law 
as  to  the  admissibility  of  Puch  evidence;  and 
the  ctmiiH-tent  evidence  adduced  against  the 
ilefendants  reasonably  supports  the  verdict, 
no  npimrent  Injury  has  resulted. 

Mayfield  v.  State,  —  Okhi.  Cr.  — ,  190 
Pac.  276. 

(1920)  The  fact  that  the  prosecuting  at- 
torney makes  reference  to  the  failure  of  one 
defendant  to  testify  in  his  behalf  is  not  suffi- 
cient to  cause  a  reversal  of  the  conviction 
of  other  defendants  where  the  court  directed 
the  Jury  to  disregard  the  reference  and  the 
defendant  referred  to  was  acquitted  by  the 
Jury. 

Green  v.  United  States,  266  Fed.  779. 

S  721.   Inrtmctunu. 

See  I  716. 

Fowler  v.  State,  8  Oklii.  Cr.  130,  126 

Pac.  831. 

See  S  6S7. 

Allen  v.  State.  16  Okla.  Cr.  136, 180  Pac. 
564. 

(189C)  An  InBtmctlou  that  the  burden  is 
on  defendant  to  prove  an  alibi  by  a  prepon- 
derance of  the  evidence  Is  reversible  error, 
which  is  not  rendered'  harmless  by  the  fact 
that  the  court  subsequently  charges  in  the 
same  coimectlon  that.  If  the  jury  entertain 
a  rt^amnable  doubt  of  the  guilt  of  accused, 
they  must  acquit. 

Shoemaker  v.  Territory,  4  Okla.  118,  43 
Pac.  1059. 

(1S97)  The  court  having  instructed  the 
Jury  orall.v,  the  defendant  and  counsel  be- 
ing present,  and  not  olijec'ting,  reserving  no 
exceptions,  and  the  instructions  having  been 
immediately  reduce<l  to  writing,  and  appear- 
ing in  the  record,  and  no  error  appearing 
in  them,  the  case  is  one  In  which  the  sub- 
stantial rights  of  the  defendant  were  not 
affectetl,  and  the  case  will  not  be  revened 
for  such  error. 

Swaggart  v.  Territory,  6  Okla.  344,  SO 
Pac.  96. 

(1S07)  Wliere  the  trial  court  gave  in- 
structlon.<i  in  a  criminal  case  orally,  the 
defendant  and  bis  counsel  being  present  at 
the  time  and  not  objecting,  and  reserving 
no  exceptions  at  the  time,  and  the  Instmc- 
tions  have  been  Immediately  reduced  to 
writing  and  appear  in  the  record,  and  no 
error  appears  in  them,  and  therefore  no 
error  appears  to  have  tteen  done  to  the  mh- 
stantlal  rights  of  the  defendant  the  judg- 
ment rendered  will  not  be  reversed  for  error, 
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as  Stat  181(3,  S  5330  (WUsou's  Hev.  &  Ann. 
Stat  1003,  S  5til8).  provides  tbat  on  appeal 
tlie  court  must  give  Judgment  without  regard 
to  technicul  errors  or  defects  which  do  not 
iifFpft  the  substantial  rlithts  of  the  parties. 
Kwaggart  v.  Territory,  8  Okla.  344,  50 
Pac.  m. 

(1808)  Where  the  court  instructed  that 
defendant'!)  wife  can  not  be  used  as  a  wit- 
noiw  against  him,  but  he  lias  n  rlKbt  to  have 
her  te»tify  .In  his  own  behalf,  and  If  the 
Jnr>'  l)elleve  from  the  evidence  that  she  was 
ill  swh  H  iHiHition  on  the  j:i;£ht  of  the  alleged 
xhootlug  of  tlie  deceased  as  naturally  to 
know  material  fticts  in  relation  thereto,  or 
in  connection  with  the  crime  charged,  such 
a»  the  whereaboutK,  ocenpatlon,  and  condi- 
tion of  <lefendant  on  said  night,  and 
further  find  that  she  was  within  reach  of 
the  procesK  of  the  i-ourt  and  able  to  take 
the  Btand  and  testify,  then  the  failure  of 
defendant  to  protluce  her  ur  a  witneHs  may 
lie  considered  as  a  circumstance  against  him, 
and  should  l>e  given  such  weiglit  as.  coii- 
sldereii  In  connet-Hoii  with  all  the  other  facts 
juid  elrcumstjUM-ps  In  pnmf  of  the  case,  the 
Jury  believe  It  entitled  to  receive;  held  that 
this  instrnctlon  was  prej;uitcinl  error. 

Htutsnian  v.  Terrltorj-,  7  Okla.  400.  54 
I'ne.  707. 

( 1  KM»)  In  n  prusecnt  ion  for  nnirder. 
where  defendant  Is  Indicte'1  as  princiiml,  and 
nut  as  accessory,  an  instruction  which 
clwniieH  the  Jury  tlmt  if  they  find  that  de- 
fendant, though  nut  present  at  the  killing, 
has  counseled  and  iidviseil  the  killing,  then 
rhey  should  find  hini  guilt.v.  Is  not  prejudicial 
error,  where  the  evidence  is  uneontroverted 
tliat  defendant  was  present 

Brown  v.  United  States,  2  Iiid.  Ter.  582. 
r>2  S.  W.  >!. 

nsiHt)  The  objection  that  the  court  in  a 
homicide  ease  did  not  go  far  enough  In  its 
Instructions,  and  tell  the  Jurj*  that  If  the 
inilawful  act  being  committed  by  defendant 
at  the  time  of  the  killing  was  a  felony  he 
was  guilty  of  mni-der,  wax  favorable  to  de- 
fendant, and  he  could  not  coinriliiln  thereof. 
Bias  v.  I'niteil  States.  3  Ind.  Ter.  27, 
rcj  .s.  W.  471. 

(1!*0J)  An  instru<-tIon.  though  erroneous. 
Is  not  reversible  error,  unless  it  mirtled  or 
c<mfnse4l  the  Jury,  to  the  |>rejudice  of  the 
iHunplalnIng  imrty. 

Barclay  v.  T  nltnl  States.  11  Okla.  503, 
m  I»ac.  7ftS. 

(1!»02>  Whetlier,  In  a  iilven  case,  there 
shcndd  be  a  reversal  for  error  in  an  Instruc- 
lion.  (h'lKMMls  as  much  u|nm  the  evidence  to 
which  the  instruction  might  Ik>  applied  as 
to  ttie  abstra<'t  accuracy  (hereof;  and  where 
it  is  apparent  that,  when  aiijilied  to  the  evi- 
dence. It  could  not  have  misled  the  jurj-  to 
Itelleve  that  their  duty  was  difTereut  from 
what  it  actually  wan,  It  Is  no  ground  for 
reversal. 

Hmlge  V.  Terrltorj-,  12  Okla.  l«s.  fin  Pac. 
1077. 


(1!X>6)  The  court  having  Instructed  orally, 
defendant  and  counsel  not  objecting,  and  the 
Instruction  having  been  Immediately  reduced 
to  writing,  and  appearing  In  the  record  with 
the  other  Instructions,  the  substantial  rights 
of  the  iHirtlee  are  not  affected,  and  the  cause 
will  not  be  reversed  for  such  error. 

Wiltlajns  T.  T'nited  States,  17  Okla.  28. 
87  Pac.  647. 

(1007)  Where  the  Instructions,  thongb 
containing  some  objectionable  statements, 
taken  as  a  whole,  could  not  have  misled  the 
jury,  and  are  favorable  to  defendant  tbej' 
will  not  be  held  prejudicial. 

Martin  v.  Territory.  18  Okla.  370,  90 
Pac.  13. 

(1007)  Where  one  is  tried  for  a  crime 
which  Is  dlvldetl  Into  degrees,  and  the  court 
commits  ern>r  in  Inutructlng  on  the  law 
aripUcable  t^i  the  higher  degree,  but  prop- 
erly instructs  as  to  the  lower  degree,  and 
accused  is  found  guilty  of  the  lower  degree, 
he  can  not  complain. 

TxMidenlHick  v.  Territory,  10  Okla.  190, 
01  I'ac.  1030. 

(I'KIT)  T'nder  Mansf.  Dig.  ch.  40  (Ind. 
Ter.  Ann.  Stat.  lfi!»ft,  ch.  20).  providing  that 
the  jury  on  rendering  a  verdict  of  gnilty 
shall  tix  the  puuitthment  if  the  amount  there- 
of is  not  determine*!  by  law,  it  is  prejudicial 
error  on  a  trial  for  adultery  to  fail,  on  de- 
fendant's reiiuest  to  Instruct  the  Jury  to 
determine  the  punishment 

Iteynolds  v.  Ignited  States,  7  Ind.  Ter. 
.-1.  103  S.  W.  702. 

(1!H)S)  An  instruction  In  a  criminal 
pro«e<'Utlon,  that  "by  the  tenn  'reasonable 
ihmbt,'  as  used  in  these  Instructions,  Is  meant 
a  doubt  that  lias  a  reason  for  it  It  is  a 
doubt  that  you  can  give  a  reason  for,"  Is 
erroneous  and  cause  for  reversal. 

Gibson  v.  TiprHtory,  1  Okla.  Cr.  108.  06 
Pac.  4fW. 

(1000)  An  Instruction  to  the  jury  to  fix 
the  punishment  on  conviction,  when  not  re- 
questwl  by  defendant  is  improper,  but  the 
verdict  will  not  tie  set  aside  for  that  reason 
alone  if  it  aiqiears  that  the  iHmishment  flxed 
was  not  excessive,  ami  no  showing  was  made 
that  the  defendant  has  been  In  any  manner 
Injured. 

Chandler  v.  State.  3  Okla.  Cr.  2r>4.  105 

Pac.  :t".n. 

(IIKH))  It  is  not  reversible  error  to  define 
rens«mable  doubt  In  a  series  of  instructions 
rather  than  to  embody  the  entire  definition 
in  one  instruction. 

Cannon  v.  Territory.  1   Okla.  O.  000. 
!Ki  I'ac.  022. 

(10(K()  The  weight  of  tlie  evidence  tend- 
ing to  prove  good  character  of  the  defendant 
is  for  Hie  jury,  who.  In  arriving  at  their 
verdict,  siiouid  consider  it  the  same  as  any 
other  evidence  in  the  case:  and,  where  the 
court  in  giving  a  general  instruction  on 
cliaracter.  adds:  "And  if.  after  a  careful 
consideration  of  ail  the  evidence  In  the  case. 
incUidlng  tliat  hearing  utmn  his  previona 
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good  chamcter,  the  Jui'y  eutertaiu  any  rea- 
Hoiialile  doubt  of  the  defeudaitt's  guilt,  then 
it  irt  their  sworn  duty  to  acquit  him ;  but  if, 
on  the  other  hand,  you  believe  from  the  evi- 
ttencv  beyond  a  ream>nHble  doubt  that  the 
tlefeiidBut  couiniitted  the  crime  In  question, 
lis  eliarged  in  the  indietmetu,  it  will  be  your 
swurn  duty  as  Jurors  to  Hnd  the  defendant 
Kiiilt}-,  even  though  the  evidence  may  sntiafy 
3'our  minds  that  the  defouduiit,  in-evions  to 
the  oomniission  of  the  alleged  crinio,  had 
Hastaiii.ed  a  good  <-hanicteL-  for  being  a  law- 
abiding  and  i>eaceful  citi/en."  the  iustnir-tion 
n-ns  not  misleading  or  en-oneous. 

Cannon  v.  Territory,  1  Okla.  Or.  BOO,  Oe 
I'ac.  622. 

(10(K>>  If  an  instruction  given  Ls  inac- 
curute,  and  the  evidence  is  not  Iwfore  the 
court,  sucb  inaccuracy,  unless  fundamental, 
will  not  constitute  reversible  error,  If  from 
any  testimony  which  could  have  been  Intro- 
duc-e*!.  such  error  could  not  deprive  defend- 
HUt  of  any  substantial  right. 

ItHsberry  v.  State,  4  Oklii.  Cr.  OlS.  103 
Pac.  865. 

(11»10)  The  .instructions  In  the  case  re- 
viewed, and  found  to  be  more  favorable  to 
ttie  defendant  than  tbe  law  requires. 

Hunter  v.  State.  3  Olila.  Or.  533,  107 
Pac.  444. 

(1910)  An  instruction  improi)er  and  con- 
trary to  the 'settled  doctrine  of  this  court 
will  not  be  held  reversible  error,  where  it  Is 
manifest,  on  consideration  of  all  the  instruc- 
tions given,  the  testimony  of  the  accused, 
and  tlie  verdict  of  tbe  juiT,  that  such  an  in- 
stmctioii  did  uot  wt>rk  to  the  prejudice  of 
tbe  accused,  or  deprive  him  of  any  sul>stnn- 
tUl  right 

Dooling  V.  State,  3  Okla.  *,T.  4»1,  106 
Pac.  082. 

(1I>10)  An  erroneous  intitructiou  to  the 
effect  that  tbe  burden  Is  on  the  defendant  to 
show  by  a  pr^nderance  of  tbe  evidence 
that  the  liquor  conveyed  by  him  was  a  law- 
ful purchase  Is  not  prejudicial  where  the 
evidence  of  neither  party  in  any  manner 
tends  to  show  thiit  the  liquor  conveyed  was 
a  lawful  purchase. 

Scheve  v.  State.  4  Okla.  Or.  2S5.  Ill  Pac 
002. 

(1010)  Attbongh  an  Instrm^ion  may  not 
be  technically  correct  yet,  if  the  evidence 
Is  of  such  a  character  that  the  defendant 
could  not  have  been  injured  thereby,  the 
error  will  not  autliorize  a  reversnl  of  the 
Judge. 

Morris  v.  State.  4  Okla.  Cr.  23.%  Ill' Pac. 
1006. 

(1010)  Where  a  verdict  is  clearly  sus- 
tained by  the  evidence,  a  new  trial  will  not 
be  granted  for  slight  tn.iccuracles  In  the 
instruction. 

Colbert  v.  State.  4  Okla.  Cr.  4ST,  113 
Pac.  S5S. 

(1911)  It  does  not  necessarily  follow  that 
erery  error  In  the  admission  or  rejection  of 
testimony  and  In  tbe  instructions  to  the  Jury 

(13— Okla.  2.) 


will  be  ground  for  a  reversal,  but  in  order 
ti)  constitute  ground  for  revei*Hal,  the  error 
must  relate  tu-  some  material  matter,  and 
must  rcKult  hi  depriving  the  defendant  of- 
finw  substantial  right  to  his  injury. 

Thompson  v.  State,  U  Okla.  Cr.  50,  117 
Pac.  216. 

(1011)    Fur  an  explnuatiou  and  defense 
f  the  gi'ound  work  and  foundation  of  tlie 
iM-triiie  of  liarmless  error,  see  opinion. 
Coleman  v.  State,  (i  Okla.  .Cr.  252,  IIS 
I'ac.  504. 

(li)ll)  The  Crlmiuul  Court  of  Appeals 
;onceives  it  to  be  its  duty  to  give  to  the 
,  eople  of  Oklahoma  as  nearly  as  it  can  a 
system  of  crlmlual  Jurit^prudence  based 
nloue  upon  Justice  and  supported  by  reason, 
u'hich  will  secure  to  every  man,  be  be  poor 
tir  rich,  h^ar  or  millionaire,  full  protection 
in  his  rights,  and  also  secure  to  the  people 
lit  large  due  execution  of  the  criminal  laws 
i.f  tlie  state. 

Coleman  v.  State.  6  Okla.  Cr,  252,  118 
Pac.  504. 

(UHI)  It  Is  uot  necessary  for  this  court 
10  know  tiiat  an  error  committed  in  the  trial 
i>f  a  cause  did  not  injure  the  appellant  before 
we  can  attlrm  his  conviction,  but  the  convic- 
tion should  be  confirmed  unless  from  the 
lecord  we  have  reason  to  believe  that  such 
i  rror  has  deprived  the  appellant  of  some 
iihatantlal  right  and  thereby  worked  to  bis 
Injury. 

Coleman  v.  State.  6  Okla.  Cr.  352.  118 

rnc.  rm. 

(UHl)  Prweedlngs  before  a  grand  Jury 
may  constitute  part  of  the  proceedings  of  a 
court  of  justice,  but  they  do  not  constitute 
[iroceedliigs  in  a  court  of  Justice. 

Coleman  v.  State,  fl  Okla.  Cr.  252,  118 
I'ac.  504. 

(1011)  In  a  prosecution  for  embezzlement, 
the  failure  to  Instruct  that  if  the  Jury  found 
that  otiier  similar  offenses  bad  been  com- 
mitted, and  that  they  constituted  parts  of  a 
plan  or  system  of  the  defendant  of  embezzle- 
ment to  tbe  very  act  of  tlie  taking  at  issue, 
tlieii  the  jury  might  consider  the  testimony 
as  to  those  offenses  to  assist  tbem  in  deter- 
mining wlietlier  the  defendant  did  take  the 
money  which  he  was  diarged  with  having 
taken,  ami  also  to  show  the  Intent  with 
whi4'b  the  act  was  committed,  was  favorable 
to  defendant,  so  that  he  could  not  complain 
of  it 

Carter  v.  State.  «  Okla.  Cr.  2:12,  118  Pnc. 
2&i. 

(1012)  Krror  in  an  Instruction  in  a  crlml- 
ual case  requiring  a  defense  to  be  proved  by 
u  preponderance  of  the  evidence  was  funda- 
mental, i-equlriiig  ii  reversal. 

Mitchell  v.  State,  6  Okla.  Cr.  (i22,  117 
Pac.  (i50. 

(1012)  When  the  testimony  of  an  accused 
on  trial  clearly  shows  his  guilt,  an  erroneous 
instruction  given  by  tlie  court  limiting  the 
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appIIcatEoQ  of  the  law.  la  not  sufflclent  to 
Justify  a  reversal  of  the  Judgment. 

Mayues  v.  State,  fl  Okla.  Cr.  666,  119 
Pae.  644. 

(1012)  It  l8  error  for  the  triul  court  to 
Instruct  tlie  Jnry  that,  If  they  believe  any 
wltnexs  has  willfully  testified  falsely  to  any 
material  fact  In  the  case,  they  may  disre- 
Xurd  the  whole  of  sucli  witness's  testimony, 
unless  the  same  la  corroborated  by  other 
competent  testimony,  but  the  giYing  of  tliis 
luHtruction  does  nut  neceuHarily  constitute 
reversible  error;  and  before  the  cause  will 
be  reversed  for  giving  such  instruction,  it 
must  have  been  properly  exceptetl  to  when 
given,  and  the  evidence  in  that  case  must 
be  such  as  to  enable  the  Crimlual  Court  of 
Appeals  to  see  that  the  defendant  may  have 
been  injured  thereby. 

Sims  V.  State,  7  Okla.  Cr.  7.  120  Pae. 
1032. 

<1012)  In  a  prosecution  for  assault  with 
Intent  to  rajK'.  an  instruction  that  rape  is 
divided  into  two  degrees,  first  and  sec-ond, 
and  each  Is  made  punishable  by  Iniprison- 
ment  In  the  state  prison,  is  not  prejudicial 
to  the  defendant. 

Lee  v.  State,  7  Okla.  Cr.  141,  122  Pae. 
1111. 

(1912)  Where,  in  the  trial  of  a  homicide 
case.  Instructions  on  the  law  of  self-defen-se 
are  given  which  are  erroneous  and  prejudic- 
ial as  abstract  proiwsitions  of  law,  n  Judg- 
ment of  conviction  will  not  be  reversed,  when 
the  record  clearly  discloses  that  there  Is  no 
element  of  self-defense  involved. 

Hunter  v.  State,  7  Okla.  Cr.  300,  123 
Pac.  564. 

(1912)  While  it  is  Improtwr  for  the  court 
to  Instruct  the  jury  tliat  if  they  find  any 
witness  in  the  case  has  wilifully  sworn  false 
ly  as  to  any  material  fact,  then  the  Jury 
has  a  right  to  disregard  the  testimony  of 
such  witness,  except  in  so  far  as  the  same 
may  be  corroborated  by  other  facts  and  cir- 
cumstances in  evidence,  yet  the  giving  of 
such  instruction  will  only  lio  reversible  error 
where  It  appears  from  the  entire  record  that 
the  appellant  was  injured  thereby. 

Manning  v.  State,  7  Okla.  Cr.  367,  123 
Pac.  1029. 

(1912)  To  the  constitutional  right  of  a 
speedy  and  public  trial  by  an  impartial  Jury 
of  the  county  In  which  the  crime  shall  have 
been  committed,  the  statute  gives  the  supple- 
mental right  to  have  the  Jury  assess  the 
punishment,  where  the  defendant  demands 
it,  and  It  is  held  that  it  is  the  Imperatlre 
duty  of  the  court,  made  so  by  the  statute, 
to  so  Instruct  the  Jury  upon  the  request  of 
the  defendant,  and  it  Is  reversible  error  to 
refuse  to  do  so. 

Dew  V.  State,  8  Okla.  Cr.  55,  126  Pac. 
592. 

(1912)  Instructions  must  always  be  con- 
sidered in  connection  with  the  evidence  in 
the  ease,  and  where  they  contain  no  funda- 
mental error,  or  any  misstatement  of  law 


nhii-h  in  the  light  of  the  .evidence  was  cal- 
(ulated  to  mislead  the  Jury  to  the  Injury 
of  the  defendant,  and  where  the  evidence 
dearly  shows  that  the  defendant  ia  guilty, 
;i  conviction  will  not  be  reversed  because 
I  he  charge  of  the  <-ourt  may  not  be  technic- 
ally correct. 

Oxtendorf  v.  State,  8  Ofcla.  Cr.  360,  12S 
Pac.  143. 

(iniii)  Wiiere.  uiwn  apiieal  the  record 
liscloses  facts  sufficient  to  sustain  a  convlc^ 
lion,  or  from  which  an  acquittal  could  rea- 
sonably have  resulted.  It  Is  essential  that 
the  record  of  the  trial  court  be  free  from 
■irejudiclal  errors  of  law. 

Humphrey  v.  State,  8  Okla.  Cr.  449,  12S 
Pac.  742. 

(li)12)  The  doctrine  of  harmless  error,  so 
rre<iuentiy  Invoked  by  the  Criminal  Court  of 
.\p[)eals  In  its  endeavor  to  aid  in  the  en- 
r'ir<fnieiit  of  all  the  crindnal  laws  of  the 
•:rate.  can  not  be  applied  when  the  record 
liscloses  erroneous  instructions  reasonably 
calculated  to  prejudice  the  rights  of  the 
lu-cused  when  viewed  in  the  light  of  the 
facts  deduclble  from  the  evidence  submitted 
lit  the  trial. 

Humphrey  v.  State,  8  Okla.  Cr.  449.  128 
Pac.  742. 

(1!>13)  Instructions  to  Juries  should  be 
'.•onsldered  in  the  light  of  the  testimony  of 
Ibe  case  in  which  they  are  given';  and,  where 
'.t  appears  from  nn  inspection  of  the  entire 
locord  that  the  guilt  of  the  accused  is  con- 
clusively established,  errors  In  the  inatrnc- 
tions  given,  which  could  not  have  InJared 
the  api)ellant,  will  not  be  ground  for  reversal. 
Johns  v.  State,  S  Okla.  Cr.  585.  129  Pae. 

4rii. 

(litlit)  Where  the  evidence  Is  conclusive 
(if  defendant's  guilt,  an  instruction  on  the 
weight  of  his  testimony  is  harmless. 

Brown  v.  State.  9  Okla.  Cr.  382,  132 
Pnc.  359. 

(1913)  A^Hiere  an  exception  Is  reserved  to 
iin  instruction  on  the  weight  of  defendant's 
lestiniouy.  a  conviction  will  be  reversed  if 
my  reasonable  theory  can  be  evolved  from 
I  he  testimony  upon  which  the  Jury  might 
iiavc  n<-quitted  accused. 

Itrown  \ .  State,  9  Okla.  Cr.  382, 182  Pac 

:m. 

(1!>14)  Instructions  upon  the  weight  of 
the  ex'iilence  were  held  harmless  where  the 
evidence  of  guilt  was  conclusive. 

Harris  v.  State,  10  Okla.  Cr.  417,  137 
Pnc.  365. 

(1914)  Itefiisal  to  submit  by  pn^r  in- 
f  tructions  the  necessary  ingredients  of  tiie 
ntfenso  charged  Is  ground  for  reversal. 

Allen  v.  State.  10  Okla.  Cr.  458,  138  Pae. 

178. 

(1914)  An  instruction  on  reasonable 
doubt  was  held  harmless,  where  the  evidence 
conclusively  showed  defendant's  guilt. 

Scribner  v.  State.  11  Okta.  Cr.  18D,  144 
Pac.  020. 
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(U14)  An  luatTDCtloii  of  tbe  court  wblch, 
taken  as  a  whole,  states  a  rule  of  law  more 
taTorable  to  the  accused  tban  he  Is  entitled 
to  receive,  although  subject  to  crittciBm  lu 
some  respects,  If  free  from  fundamental 
error,  will  not  ordinarily  justify  a  reversal. 
Duncan  t.  State,  11  Okla.  Cr.  217.  144 
Pac  629. 

<1914)  The  Instructlous  of  the  court  Hm- 
iting  the  time  within  which  the  state  is  re- 
quired to  establish  tbe  commission  of  the 
crime  charged  in  tbe  case  at  bar  from  July 
1,  1911.  to  November  8,  1912,  was  held  not 
prejudicial  to  the  rights  of  the  plaintiff  In 
error. 

Collins  T.  State.  11  Okla.  Cr.  19C,  144 
Pac.  806. 

(1914)  Under  procedure  Criminal,  S  oOai 
(Rev.  Laws  1910),  providing  that  in  all 
cases  of  a  verdict  of  conviction,  the  Jury 
may.  and  shall  upon  tbe  request  of  the  de- 
fendant, assess  and  declare  the  punishment 
in  their  verdict  within  tbe  limitations  fixed 
by  law.  It  is  beld  that  on  the  trial  of  an 
information  charging  a  misdemeanor,  the 
failure  of  the  court  to  Instruct  tbe  Jury  that 
in  tbe  event  they  And  a  verdict  of  guilty 
tbey  should  assess  and  declare  the  punish- 
ment In  their  verdict,  will  not  necessarily 
require  a  reversal  of  tbe  Judgment,  but  tbe 
Criminal  Court  of  Ai)peals  upon  appeal  may 
so  modify  the  Judgment  as  will  prevent  In- 
justice to  tbe  defendant. 

Sillii  V.  State,  11  Okla.  Cr.  201,  145  Pac. 
306. 

(1015)  Where  the  instructions  on  any  one 
point,  considered  together,  are  more  favor- 
able to  the  accused  than  the  proof  Justifies, 
a  conviction  will  not  be  reversed,  because  an 
instruction,  standing  alone,  Is  technically  In- 
correct. 

Lyon  v.  State,  11  Okla.  Cr.  407,  146  Pac. 
1084. 

If,  in  tbe  course  of  the  trial,  the  court 
submits  to  the  Jury  nn  instruction  which 
has  the  effect  of  requiring  the  accused  to 
establish  his  Innocence  or  any  other  mate- 
rial fact  beyond  a  reasonable  doubt  and  a 
conviction  is  had,  a  reversal  will  follow  on 
appeal. 

(1915)  Havili  V.  State,  11  Okla.  Cr.  483, 
148  Pac.  683;  (1915)  Beal  v.  State,  12 
Okla.  Cr.  157,  152  Pac.  808. 

Tbe  letter  and  spirit  of  the  law  is  that.  If 
tbe  defendant  has  bad  a  fair  trial,  and  If 
this  court  is  satisfied  that  the  verdict, 
against  the  defendant  was  not  reached  by 
error,  or  as  the  result  of  passion  or  preju- 
dice, tbe  conviction  should  be  affirmed.  So 
an  erroneous  Instruction  was  harmless^  for 
tbe  reason  that  tbe  evidence  did  not  leave 
the  guilt  of  tbe  defendant  in  doubt,  no  de- 
fense being  made,  and  no  pi*fcjudice  resulting. 
(191.^)  Cooper  v.  State,  12  Okla.  Cr.  142. 
152  Pac.  60S:  (1016)  Wlngo  v.  State, 
12  Okla.  Cr.  253,  154  Pac.  502. 

(1916)  An  Instruction  defining  "reason- 
able donbt"  as  "a  doabt  for  which  there 


exists  a  reason  in  tbe  minds  of  tbe  Jurors, 
founded  upon  the  tacts  and  clrcnmstances  in 
proof  In  the  case,  and  Is  a  state  of  mind  of 
wblcb  an  ordinary  intelligent  man  could 
readily  give  an  e.'cplanation,  consistent  with 
the  facts  disclosed  by  the  evidence  and  the 
law  as  given  to  the  Jury  by  tbe  court,"  while 
improper,  was  not  of  sufficient  consequence 
In  this  case  to  constitute  reversible  error. 
Gransden  v.  State,  12  Okla.  cr.  417,  158 
Pac.  157. 

(1916)  Where  the  instructions,  taken 
and  considered  together,  embrace  tbe  law  of 
tbe  case,  though  one  of  them  may  be  erron- 
eous, still  for  such  error  a  Judgment  of 
conviction  will  not  i>e  reversed,  unless  It 
shall  appear  from  the  whole  record  that  it 
was  prejudicial  to  tbe  substantial  rights  of 
the  defendant 

r.ransden  v.  State,  12  Okla.  Cr.  417,  158 
Pac.  157. 

(1017)  Where  the  unlmpeacbed  evidence 
of  a  number  of  eyewitnesses  and  the  testi- 
mony of  the  defendant  himself  sustains  the 
verdict,  and  proves  tbe  defendant's  guilt 
beyond  a  question  of  doubt  the  Criminal 
Court  of  Appeals  will  not  reverse  the  case, 
because  of  a  technical  defect  In  an  Instruc- 
tion, upon  an  Immaterial  issue. 

Jeffries  v.  State,  13  Okla.  Cr.  146,  162 
Pac.  1137. 

(1917)  Where  instructions  given  by  the 
court  are  poor  In  form,  but  free  from  preju* 
dicial  error,  the  Judgment  will  not  be  re- 
versed on  the  ground  that  they  are  not  pre- 
cisely accurate. 

Glaze  V.  State.  13  OkU.  Cr.  431. 165  Pac. 
211. 

(1917)  A  Judgment  of  conviction  will  not 
be  reversed  by  the  Criminal  Court  of  Ap- 
peals on  account  of  inaccuracies  In  the  In- 
structions, when  it  clearly  appears  that  no 

harm  did  or  could  have  resulted  to  tlie  ac- 
cused by  reason  thereof. 

Paden  v.  State.  13  Okla.  Cr.  585,  105 
Pac.  ll.W. 

(1917)  Teclmlcul  eri"ors  In  instructions 
were  not  misled,  nor  the  accused  prejudiced 
by  a  defect  In  an  instruction,  the  error  will 
be  deemed  harmless. 

Neal  V.  SUte.  13  Okla.  Cr.  680,  167 
Pac.  333. 

(1017)  Technical  errors  In  Instructions 
Riven  by  the  court  at  tbe  trial  will  not  work 
n  reversal  when  it  Is  apiMirent  that  n  fair 
and  IniiKirtlal  trial  was  accorded,  and  no 
prejudice  resulted  to  him. 

Bell  V.  state,  14  Okia.  Cr.  167,  168  Pac. 
827. 

(lOlS)  The  letter  and  spirit  of  the  law 
is  that  If  the  def«idant  has  had  a  fnir  trial, 
and  If  the  Criminal  Court  of  Appeals  is  sat- 
isfied that  the  verdict  against  tbe  defendant 
was  not  reached  by  error,  or  as  the  result  of 
passion  or  prejudice,  the  conviction  should 
be  affirmed.  In  this  case  erroneous  instruc- 
tions were  harmless,  for  the  reason  that  the 
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defendant  by  bfu  testiiiiuny  iiduiitted  the 
fncte  necessiry  to  a  conviction. 

Lebrecht  v.  Stnte,  15  Okla.  Cr.  124,  17Ej 
Pac.  U9. 

<1918)    Inatructlou  ou  conspinK.'j'  tu  mur- 
der examined,  and  held  clearly  harmless  as 
to  defendant  nnder  tbe  facts  of  tbe  (Mtse. 
Collins  r.  State,  15  Okla.  Cr.  90,  173 
l»ac.  124. 

(IIUS)  AVhpii  a  i^rson  tried  upon  a  frini- 
Inal  ebiin!e.  interposes  a  plea  of  liiHHiiity  us  u 
defense,  and  fiiils  to  Introduce  comjictent 
proof  eaftlclent  to  estabiiuli  the  issue  or  raise 
a  reasonable  doubt  thereof,  tlie  giving  of  an 
Instruction  which  would  have  been  prejudi- 
cial if  tlie  Issue  IhmI  been  i»roperIy  ratml 
becomes  haruiU'ss. 

Snodgrasa  v.  State.  \o  Okbi.  Cr.  117,  17r» 
Pac.  129. 

<1911))  For  Instruction  held  to  be  not 
prejadicial  to  the  defendants  nnder  the  evi- 
dence In  this  ease,  see  body  of  opinion. 

Johnson  v.  State,  16  Okla.  Cr.  428,  is:! 
Pac.  926. 

(1910)  Where  tbe  trial  court  gives  cer- 
tain oral  instructions  to  the  Jur^-.  pnrt  of 
which  were  afterwards  reduced  to  wrltiu!: 
and  filed  as  a  part  of  tbe  record  In  th(> 
case,  and  part  of  which  were  not  redm-eil  to 
writing,  and  it  is  apparent  to  the  C'riniiniii 
Court  of  Appenis,  after  a  ciireful  coiisldeni- 
tion  of  the  entire  record,  that  the  jury  was 
prolmbly  misled  as  to  the  law  of  the  oiwe  to 
tbe  substantial  prejudice  of  tbe  defendant 
by  reason  of  the  giviuK  <if  sueh  onil  in- 
structions, the  Judgmeul  of  conviction  will 
be  reversed,  and  the  cause  remanded. 

Bhoades  v.  State,  16  Okla.  xy.  446,  184 
Pac.  913. 

(1919)  Where  tlie  defense  inter|>osed  Is 
culpiihle  within  Itself,  instnictlons  of  the 
court  tflveu  over  the  objection  and  exct-ptlon 
of  the  defendant  and  hinrtillrialiy  dniwn, 
constitute  no  ground  for  reversjil. 

Felaa  v.  State,  16  Okla.  Cr.   (CJl.  IS.'. 
Pac.  839. 

{tyiD)  An  instruction  la  .-'n  arson  cas*-, 
submitting  question  whether  Information  suf- 
ficiently Identified  building,  although  allega- 
tion of  ownership  was  erroneous,  if  error, 
held  favorable  to  accused.  8in<*e  court  shouM 
have  instructed  that  variance  as  to  owner- 
sliip  was  immaterial. 

Clemens  v.  State,  —  Okla.  Cr  — ,  1S7 
Pac.  1100. 

(1!ll!t)  Instructions  jiiven  «hi<-li  instruct 
the  jurj'  to  acquit  tbe  uefeudant.  ^sliouhi 
they  find  from  the  evidence  certain  facts, 
which  said  facts  do  not  constitute  a  legal  de- 
fense to  the  offense  chanted,  are  more  fa- 
vorable to  a  defendant  than  he  Is  entitle') 
to.  and  can  not  lie  urged  I>y  him  as  reversihle 
error. 

Mooi-e  V.  State,  —  Okla,  Cr.  — .  1!» 
Pac.  10R9. 


(li)20)  In  a  prosecution  for  rape  as  de- 
fined by  Rev.  Uiwe  1910,  S  2414,  snbd.  2. 
an  Instruction  that  every  female  Is  presumed 
to  l>e  of  previous  chaste  character  until  the 
contrary  Is  shown,  was  harmless  error,  where 
tbe  proof  of  the  prosecutrix's  previous  chaste 
character  was  not  contested. 

Davis  V.  State,  —  Okla.  Cr.  — ,  101  Pac. 
1044. 

<1921)  Where  tbe  evidence  la  such  as  to 
clearly  convince  the  apiiellate  court  of  the 
guilt  of  defendant  of  the  crime  charged,  a 
reversal  will  not  result  on  tbe  ground  of  the 
misdirection  of  tbe  Jury  unless  tbe  error 
complained  of  constitutes  a  substantial  vio- 
lation of  a  constitutional  or  statutory  right 
given  the  defendant. 

Montgomery  v.  State,  —  Okla.  Cr.  — , 
199  Pac.  222. 

S  722.   Fiilore  or  refusal  to  give  instni& 

tioiu. 

(18H.S)  Where  accused,  with  two  others, 
WHS  Jointly  indictetl  for  larr.-eny  and  receiv- 
ing stolen  pntiierty.  and  the  Indictment  as 
to  the  other  defendants  was  dismlssod,  and 
tliey  testified  against  accused  on  the  charge 
of  larceny,  but  gave  no  evidence  as  to  his 
guilty  knowledge  hi  receiving  the  property; 
and  aiK'uaed  was  convicted  of  receiving  stolen 
proiTcrty.  and  acquitted  of  larceny;  held  that 
it  was  not  error  to  refuse  an  Instruction 
relating  to  corroboration  of  testimony  of  ac- 
compllecH, 

Ilariess  V.  United  States,  1  lud.  Ter.  447 
45  S.  W.  133. 

(1904)  Where  evidence  is  Introduced  by 
way  of  iniiieachment.  and  Is  c(xnpet«it  for 
that  purpose,  and  there  Is  other  evidence 
suiHKirtlug  the  verdict,  and  there  Is  noth- 
ing to  show  that  the  Jury  regarded  the  Im- 
peaching e\-ldenee  other  than  as  such,  the 
court  will  not  reverse  be*'au8e  the  trial  court 
did  not  iustrui  t  the  Jurj'  to  only  consider 
such  evid<Mice  as  ini|)eacbiug  testimony. 

Jones  V.   Cnifed  States,  14  Okla.  356. 
7S  P.ic.  :<K). 

(V.m)  i  nder  Wilsons  Rev.  St  Ann.  Stat. 
1903.  §§  5144,  4618,  where  under  the  evi- 
dence the  Jury  could  come  to  no  other  con- 
clusion than  that  defendant  was  guilty,  it 
was  not  reversil>le  error  to  omit  an  instruc- 
tion upon  defendant's  gooil  character. 

Morris  v.  Territory.  1  Okla.  Cr.  617.  99 
Pac.  760. 

(1914)  The  court  shmild  always  Include 
in  his  charge  to  the  Jury  an  instruction  uiK>n 
the  presumption  of  innocence,  hut  when  the 
Jury  is  instructed  fully  upon  the  doctrine 
of  reasonable  doubt,  and  It  clearly  appears 
that  the  failure  to  instruct  on  the  presump- 
tion of  innocence  was  an  OTendgbt  and  re- 
sulted In  no  injury  to  the  accused,  that  no 
exception  was  taken  by  counsel,  and  tbe 
court's  attwtlon  was  not  called  to  the  over- 
sight,  the  Criminal  Court  of  Appeals  will 
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not  rerene  a  conviction  upon  tbat  ground 
alone. 

Jenkins  r.  9tate,  U  Okla.  Cr.  168,  14R 
Pao.  500. 

(1917)  Where  the  testimony  of  the  de- 
foidant  amounts  virtually  to  a  plea  of  guilty, 
the  Criminal  Court  of  Appeals  will  not  re- 
verse a  Judgment  of  conviction  for  fallurt- 
to  give  requested  Instructions,  tmless  the 
action  of  the  trial  court  deprives  the  de- 
ftodant  of  some  constitutional  or  statutorj- 
rigfat,  or  from  an  examination  of  the  mtlre 
record  it  clearly  appears  that  there  baa  been 
a  miacarrlai^  of  Justice. 

Smitb  T.  State,  13  Okla.  Cr.  619,  16C> 
Pac.  463. 

(1917)  Refusal  of  the  trial  court  to  givj- 
an  instruction  on  the  presumption  of  the 
Innocence  of  the  accused  held  to  be  preju- 
dicial error. 

Smith  V.  State.  14  Okla.  Cr.  1,  166  Pac. 
763. 

(1020)  For  reasons  holding  that  the  trial 
court's  InstmctioDS  in  not  limiting  the  Jur?- 
to  once  particular  act  of  embezzlement  as  n 
basis  for  conviction  was  not  reversible  erroi- 
In  this  case,  see  body  of  opinion. 

Fnlkerson  v.  State,  —  Okla.  Cr.  — .  18i» 
Pac.  1092. 

(1921)  Where  the  presumption  that  in- 
toxicating liquor  is  being  kept  for  lll^al 
purposes  obtain  and  where  the  accused  offers 
no  testimony  indicating  a  lawful  possession 
of  Intoxicating  liquor,  it  Is  not  reversible- 
error  for  the  trial  court  to  fail  to  Instruct 
the  Jury  upon  the  question  of  unlawful  in- 
tent. 

Rogers  t.  State.  —  Okla.  Cr.  — ,  197 
Pac.  625. 

{  723.   ■  Conduct  tnd  deliberalions  of  jury. 

See  8  538. 
Allen  T.  State.  13  Okla.  Cr.  305,  164  Pao. 
1002. 

(1913)  A  Judgment  will  not  be  reverse^l 
because  the  Jury  were  permitted  to  take  to 
the  Jury  room  the  Indictment  wltb  the  ver- 
dict of  guilty,  rendered  at  a  former  trial, 
indorsed  tbereon.  where  the  attention  of  thi.- 
court  was  not  called  to  tlie  fact  until  tbt> 
Jury  retamed  their  verdict,  and  where  th(' 
affidavits  of  five  Jurors  are  to  the  effect 
that  th^  did  not  see  the  verdict  of  the  for- 
mer trial  on  the  Indictment,  and  that  this 
fact  was  not  mentioned  in  the  Jury  room 
during  their  deliberations,  and  that,  so  fni- 
as  affiants  know,  no  member  of  the  Jury 
noticed  the  verdict,  or  knew  anyUiIng  about 
it 

MiUer  v.  State;  9  Okla.  Cr.  65,  ISO  Pac. 
SIS. 

(1913)  Where,  after  the  Jury  had  retlre<l 
(or  deliberation,  the  Judee  noticed  some  of 
the  Jurors  In  the  open  windows  of  the  jury 
room,  and  directed  the  sheriff  to  tell  the 
Jurors  to  ke^  oat  of  the  windows,  and  the 
AeriB  told  the  Jurors  to  "get  out  of  th'.f 


windows  and  get  t(«ether  and  reach  a  ver- 
dict," it  was  held  that  the  words  spoken 
were  not  of  such  a  nature  that  prejudice 
to  the  defendant  wilt  be  presumed. 

Horton  V.  State,  10  Okla.  Cr.  294,  186 
Pac.  177. 

§  724.    Verdict  or  findings. 

See  I  691. 

Penn  v.  State,  13  Okla.  Cr.  367,  164  Pac. 
9021 

(1911)  If  error  has  been  committed  by 
the  conviction  of  a  defendant  for  statutory 
rape  In  the  second  degree,  when  under  the 
evidence  he  should  be  convicted  of  statutory 
rape  In  the  first  degree,  the  defendant  can 
not  be  heard  to  complain  because  the  error 
was  clearly  to  his  advantage,  since  the  law 
never  considers  a  question  of  error,  except 
in  behalf  of  those  who  are  injured  thereby. 
Hunter  v.  State,  6  Okla.  Cr.  446.  119 
Pac.  446. 

When  a  defendant  is  on  trial  for  murder, 
and  the  jury  under  proper  instructions  find 
him  guilty  of  manslaughter,  the  Criminal 
Court  of  Appeals  will  not  grant  a  new  trial 
upon  the  ground  that  the  defendant  should 
have  been  either  convicted  of  murder  or 
acquitted. 

(1911)  Warren  v.  State,  6  Okla.  Cr.  1, 
115  Pac.  812;  (1913)  Jones  v.  State, 
8  Okla.  Cr.  57e»  120  Pac.  447. 

(1913)  The  Criminal  Court  of  Appeals 
will  not  reverse  a  conviction  for  man- 
slaui^hter,  where  this  Issue  has  been  sub- 
mitted to  the  Jury  by  the  trial  court,  upon 
the  ground  that,  in  its  judgment,  the  defend- 
ant should  have  been  convicted  of  murder. 
Ryan  v.  State,  8  Okla.  Or.  623,  120  Pac. 
685. 

(1910)  Where  a  defendant  Is  found  gnUly 

on  two  counts,  error  may  not  be  predicated 
on  the  insufficiency  of  the  evidence,  as  to 
one  of  them,  It  having  been  sufficient  as  to 
the  other  and  the  penalty  imposed  is  not  in 
excess  of  what  might  have  been  imposed  on 
the  counts  sustained.  • 

Blackstock  v.  United  States,  261  Fed. 
150. 

S  725.   DediioDB  on  motton  for  new  trlaL 

(1911)  When  the  misconduct  of  a  Juror 
is  set  up  as  a  ground  for  a  new  trial,  and 
proof  is  heard  by  the  court  on  the  allega- 
tion for  the  defendant  and  the  state,  and 
included  ih  the  record,  the  Judgment  of  the 
court  overruling  the  motion  on  such  ground 
will  not  be  disturbed  on  appeal,  when  it 
clearly  appears  that  such'  juror  was  guilty 
of  no  misconduct  prejudicial  to  the  appellant 

Tinker  v.  State,  5  Okla.  Cr.  584,  IIS 
Pac.  473. 

9  726.  — — Sentence  and  Judgment. 

(1909)  Where  the  Jury,  without  authority 
of  law,  Bxes  the  punishment,  and  the  court, 
in  passing  sentence,  assesses  the  punishment 
fixed  by  the  jury,  the  verdict  will  not  be  set 
aside  unless  It  Is  made  to  appear  that  the 
punishment  is  excessive,  or  that  the  court 
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would  have  fixed  a  tighter  punishment  than 
that  fixed  by  the  Jury. 

Baker  v.  State.  3  Okla.  Cr.  265,  105  Pac. 
379. 

(1911)  Where  an  information  wns  for 
stealing  two  mules,  under  Snyder's  Comp. 
Jjaws,  S  2606,  and  the  verdict  was  ^ilty  as 
charged  in  the  information,  the  fflct  that  the 
court  adjudged  the  defendant  guilty  of  grand 
larceny  was  not  reversible  error,  since  the 
word  "larceny,"  if  properly  used,  could  not 
injure  the  defendant,  the  record  furnishing 
a  complete  protection  aguinst  another  prose- 
cution for  the  same  offcnw.  and  the  judg- 
ment wfll  on  appeal  be  motllfiefl  and  correct- 
ed under  5  6953,  so  as  to  conform  to  the 
charge  in  the  information  and  the  verdict. 
Crowell  V.  State,  6  Okln.  Cr.  14S,  117 
Pac.  883. 

(1913)  Where  sentences  mwn  three  counts 
of  an  indictment  were  for  imprisonment  only, 
and  ran  concurrently  and  for  tlie  same  period, 
they  all  constKute  in  effect  but  one  sentence 
and  judgment,  and  the  fact  that  one  of  sucb 
counts  Is  not  suiq)orted  by  the  evidence,  is 
not  ground  for  reversal,  where  the  other  two 
counts  are  sustained  b.v  the  evidence. 

Nort'jn  V.  United  States,  205  Fed.  593. 

(1916)  Where  accused  was  found  guilty 
on  two  counts,  one  for  brejiking  into  a  rail- 
road car  with  Intent  to  steal  an  Interstate 
shipment,  and  the  other  for  stealing  such 
Interstate  shipment,  and  the  same  punish- 
ment Is  Inflicted  on  each  and  ran  concur- 
rently, the  accused  was  not  prejudiced  there- 
by altbotufh  there  may  have  been  insuttlcient 
eTld«i(»  to  authorize  a  conviction  on  one 
of  the  counts. 

Morris  v.  Tuited  States.  220  Fed.  Rlfi. 

(1919)  It  is  not  prejudicial  error  for  the 
court  to  announce  the  penalty  upon  the  re- 
turn of  the  verdict  where  the  sentence  is 
not  passed  until  after  the  time  provided  by 
law. 

Davis  V.  State.  —  Okln.  — ,  177  Pac.  621. 

(1921)  Where  day  for  the  execution  of 
a  death  warrant  is  fixed  by  the  court  »nd 
the  hour  by  the  executive  department  and 
where  such  day  and  hour  have  passed  it 
Is  the  duty  of  the  executive  to  fix  the  hour 
of  punishment,  the  error  of  the  court  In  do- 
ing so  Is  harmless. 

Thomas  v.  State,  -—  Okla.  — ,  197  Pac. 
863. 

{  727.   Error  waivejd  in  appellate  court. 

Errors  assigned  but  not  mentioned  In  the 
printed  argument  will  be  taken  as  uImid- 
doned. 

(1900)  Cameron  v.  Territory,  16  Okln. 
634,  86  Pac.  68;  (1907)  Wilcox  v. 
United  States,  7  Ind.  Ter.  86.  103  S. 
W.  774. 

(1909)    It  Is  the  duty  of  counsel  on  ap- 
peal to  point  out  the  errors  complained  of. 
Reeves  v.  Territory,  2  Okla.  Or.  361,  101 
Pac.  1039. 
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( 1909)  Where  appellant's  brief  aimirty 
complains  of  rulings  of  the  trial  court  as 
being  erroneous,  but  does  not  support  such 
statement  with  argument  and  citation  of  aa- 
thorlty  when  possible,  the  appellate  court  Is 
not  requlretl  to  examine  the  record  In  search 
of  prejudicial  errors,  but  will  treat  soeh 
general  allegation  as  a  waiver  of  the  alleged 
errors. 

Stewart  v.  Territorry,  2  Okla.  Cr.  63, 
1()2  Pac.  649. 

nOOi»  The  Criminal  Court  of  Apiwals 
will  presume  that  all  proceedings  In  »*ourts 
of  record  are  regular,  ami  the  burden  is 
upon  blm  who  assails  such  proceedings  to 
clearly  show  the  Irregularity  complained  of. 
Limcaster  v.  State,  2  Okla.  Cr.  681,  103 
Pac.  1065. 

(1909)  An  assignment  of  error,  not  fully 
presented  in  the  briefs,  will  be  treated  as 
abandoned. 

Rturgls  V.  State.  2  Okla.  Cr.  362.  102 
Pac.  57. 

Questions  not  pre.sented  In  the  brief  of 
accused  on  appeal  will  l>e  regarded  as 
wn  ived,  unless  rdatlng  to  fundamental 
errors. 

{1009)  Stack  V.  State,  2  Okla.  Cr.  697. 
103  Pac.  1068;  (1909)  Reeves  v.  Terri- 
tory, 2  Okla.  Cr.  351,  101  Pac.  1039: 
(1909)  Banks  t.  State.  2  Okla.  Cr.  339. 
101  Pac.  610;  (1909)  LIghtle  v.  State. 
2  Okla.  Cr.  334,  101  Pac.  eoa 

(1909)  Where  counsel  in  their  brief 
merely  refer  to  alleged  errors  in  the  record, 
and  fail  to  state  them  with  sufficient  clear- 
ness to  enable  the  appellate  court  to  under- 
stand them,  and  fail  to  pre8«it  their  argu- 
ments and  iiuthorlties  In  support  of  the  posi- 
tions assumed,  the  court  will  consider  sll 
such  errors  ns  waived. 

Lancaster  v.  State,  2  Okla.  Cr.  6S1,  lOS 
Pac.  1065. 

( 1010)  Assignments  of  error  not  pre- 
sented in  the  brief  or  orally  argued  wQl  be 
deemed  abandoned,  unless  they  involve  fon- 
danienta!  error. 

Wilson  V.  State.  4  Okla.  Cr.  517.  115  Pac. 
819. 

(1911)  Where  counsel  for  appellant  fail 
to  incorporate  In  their  brief  exceptions  taken 
to  the  instructions  of  Uie  court  to  the  jorj. 
and  fail  to  imint  out  wherein  such  InBt^l^ 
tions  are  erroneous  exceptions  reserved  to 
the  instructions  will  be  abandoned,  and  will 
not  he  considered  or  discussed  by  the  Crim- 
inal Court  of  Ap])eals. 

Stockton  v.  State.  6  Okla.  Cr.  310.  114 
Pac.  626. 

(1911)  Agsigiiments  of  error,  not  pre- 
sented in  the  brief  of  appellant  or  presented 
to  the  court  in  oral  argument,  will  be  treated 
as  having  been  abandoned,  and  will  not  be 
considered  by  the  court. 

Patterson  v.  United  States.  7  Okla.  Cr. 
272,  118  Pac.  150. 
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(1912)  It  is  essential  that  all  points  upon 
which  coousel  rely  for  the  reversal  of  a  case 
be  presented  to  the  court  in  the  brief  or  oral 
argaweot;  and  when  not  so  i)re8ented  they 
arc  wuived. 

Gonzalus  v.  State,  7  Okln.  Cr.  444,  123 
Pae.  705. 

(1913)  Where  an  apiieal  is  tukeu  in  the 
Crimlmtl  Court  of  Appeals,  and  no  brief  is 
filed  on  behalf  of  the  plaintiff  in  error,  and 
nc  aiH^earance  made  for  oral  aripjment,  the 
JncU^ent  will  be  affirmed,  in  the  absence 
of  ftrndamental  error. 

BloodBtrorth  t.  State,  10  OkI«.  Cr.  99, 
133  Pac.  1131. 

(1917)  Assignment  of  error  whs  waived 
if  not  urged  by  the  complaining  party. 

Bondy  T.  United  States,  245  Fed.  9S. 

(1918)  Where  an  appeal  from  a  Judgment 
of  conviction  is  taken  to  the  Criminal  Court 
of  Appeals,  and  no  briefs  are  filed  or  nrgu- 
ment  presented,  the  Criminal  Court  of  Ap- 
peals will  examine  the  record,  ami,  if  no 
error  is  apparent,  the  Judgment  will  be  af- 
firmed. 

Boles  V.  State,  15  Okla.  Cr.  51,  174  Pac. 
1093. 

Errors  assigned  in  a  petition  in  error 
vhich  are  not  argued  in  the  briefs  will  be 
treated  as  abandoned  and  not  considered  by 
the  Criminal  Court  of  Appeals. 

(1918)  Hardeman  v.  State,  lil  Okla.  Cr. 
229,  175  Pac.  948;  (lOlii)  Welch  t. 
State,  16  Okla.  Cr.  513,  ISu  Tac.  119. 

Emir  assigned  but  not  argued  in  defend- 
ant's brief  will  be  considered  abandoned. 

(1919)  Brnught  v.  State,  —  Okla.  Cr.  — , 
179  Pac,  769;  (1920)  McGarrah  v. 
State,  —  Okla.  Cr.  — ,  187  Pac.  505. 

(1919)  Errors  assigned  In  tlte  petition  in 
error,  bnt  not  argued  in  defendant's  brief, 
Till  be  regarded  as  abandoned,  and  will  not 
be  considered,  unless  such  erroiv  as  are  not 
argued  In  defendant's  briefs  present  fanda- 
maital  error. 

Robinson  v.  State.  15  Okln.  Cr.  456,  ITI 
Pac.  f)25. 

(1910)  Where  error  is  assigned  base<l  on 
the  exclusion  of  proffered  testimony  by  the 
defendant,  and  the  brief  of  counsel  for  de- 
fa>dant  (plaintiff  in  error)  admit.-*  tluit  the 
nillng  of  the  trial  court,  in  excluding  such 
evidence  was  corre<'t,  there  is  no  contested 
•ineation  for  decision  by  the  appellate  court, 
aingan  v.  State,  15  Okla.  Cr.  4fi3.  178 
Pac.  486. 

(1919)  Unless  an  Inspection  of  the  entire 
record  shows  some  fundamental  error  not 
asslpied,  only  such  errors  as  are  argued  in 
defradaaf  8  brief  will  be  considered,  as  errors 
not  argued  will  be  regarded  as  abandoned. 
Bogeis  V.  State,  15  Okla.  Cr.  434,  183 
Pat  41. 


§  728.   Snbseqaent  appeals. 

(1920)  Where  on  a  second  appeal  from  a 
murder  conviction  the  question  of  the  suf- 
ficiency of  the  evidence  Is  raised,  and  the 
evidence  Is  substantially  the  same  as  ad- 
duced at  a  former  trial,  which  evld^ce  was 
held  sumdait  to  sustain  the  conviction  on 
Che  firat  apiteal,  no  new  question  Is  raised 
on  the  second  appeal. 

'i'homas  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  711. 

(1(120)  Decisions  as  to  sufficiency  of  iden- 
tical evidence  are  conclusive  on  second  ap- 
peal. 

Thomas  v.  State,  —  Okla.  Cr.  — ,  190 
Pac.  711. 


(II)    DETERMINATION   AND  DISPOSI- 
TION OF  a4.USR. 

5  729   Decision  in  general. 

(1!.>08)  Where  on  apiieiil  an  assignment 
of  error  tluit  the  evidence  does  not  sni^rt 
tlie  veitlict  is  overruled,  and  there  is  a  re- 
mand for  new  trial  because  of  errors  of  law, 
the  court  will  nf>t  discuss  the  evldeuce. 

Slater  v.  United  States,  1  Okla.  Cr.  276, 
98  Pac.  110. 

(1913)  Comp.  Laws  1909,  9  1909.  which 
dlre(-t.s  that  tlie  Criminal  Court  of  Appeals 
shall  render  a  decision  in  each  case  within 
three  raontlis  after  submission,  is  directory 
and  not  mandtitory, 

Jirown  V.  State,  9  Okla.  Cr.  .382,  132  Pac. 

9  730.  Affirmance. 

See  §669. 

January  v.  State,  16  Okla.  Cr.  166,  181 
Pac.  514. 

See  S6S4. 

Smith  V.  StJite,  16  Okla.  Cr.  701,  183  Pac. 

515. 

(1894)    Stat.  1893,  §5330  (Wilson's  Rev. 

6  Aun.  SUtt.  1903,  §5618),  provides  that  on 
flppoHl  the  ciiurt  must  give  Judgment  with- 
out regard  to  technical  errors,  or  defects,  or 
to  exceptions  that  do  not  affect  the  substan- 
tial rights  of  the  parties.  Therefore,  where 
only  technical  errors  are  relied  uiK>n  by  the 
appellant,  and  none  of  the  errors  assigned 
go  to  the  merits  of  the  case,  the  Judgment 
of  the  court  below  will  be  affirmed. 

>nillg«n  V.  Territory,  2  Okla.  164,  37 
Pac.  1059. 

(1906)  Where,  after  an  examination  of 
the  entire  record.  It  appears  that  defendant 
bns  had  a  fair  nnd  impartial  trial,  and  that 
no  mjiterlal  error  has  been  committed,  and 
the  verdict  is  sustained  by  the  evidence,  the 
Judgment  of  the  trial  eoart  will  not  he  dls- 
tnrbed. 

(1905)  Roblnscn  v.  Territory,  16  Okla. 
241,  85  Pac.  451,  reversed  (1906)  148 
rei.  830. 

(1910)  Where  no  briefs  are  filed  on  part 
of  plaintiff  in  error,  ns  required  by  role  4 
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of  tbe  Criminal  Court  of  Appeals,  and  no 
fondamaital  errors  appear  of  record,  the 
Judgment  of  the  lower  court  will  be  ulHrmed. 
Meeks  v.  State,  3  Okla.  Cr.  391,  106  Pac. 
688. 

Whm  a  defendant  appeals  from  a  Judg- 
ment of  conviction  in  a  felony  case,  and  p.o 
brtefa  are  flied  or  argument  presented,  this 
court  will  make  an  examination  of  the  rec- 
ord, and.  If  no  error  is  apimrent,  will  affirm 
the  case. 

(1910)  Walling  V.  State,  4  Okla.  Cr.  414, 
in  Pae.  1001;  (1910)  House  v.  State, 
3  Okla.  Cr.  467,  106  Pac.  SOe;  (1914) 
Myrlck  V.  State,  10  Okla.  Cr.  615,  140 
Pac.  788;  (1914)  Pmitt  v.  State,  11 
Okla.  Cr.  19,  141  Pac.  284;  (1914) 
Mllson  V.  State,  11  Okla.  Cr.  146,  143 
Pac.  341;  (1915)  Adams  v.  State,  11 
Okla.  Or.  424,  147  Pac.  327. 

(1910)  Coansel  bave  no  right  to  a^Jeal 
simply  for  the  purpose  of  delay,  nor  unless 
tbey  believe  there  is  some  ground  for  re- 
versal, and  if  tliere  Is  any  reason  for  ai>- 
peatlng,  even  thoi^ch  doubtful  and  Inconclu- 
sive, it  should  be  prraented  to  the  court  for 
consideration. 

Simmons  v.  State,  4  Okla.  Cr.  489,  112 
Pac.  35. 

(1911)  Where  the  case-made  Is  stricken 
from  the  record,  because  served  too  late,  and 
the  information  Is  In  due  form,  and  there 
are  no  material  errors  in  the  instructions, 
and  the  Judgment  Is  in  conformity  with  the 
law,  the  conviction  wlU  be  affirmed. 

Terrell  v.  State,  fi  Okla.  Cr.  12,  113  Pac. 
223. 

(1911)  Where  an  appeal  Is  taken  to  the 
Criminal  Court  of  Api^als.  and  no  brief  is 
filed  on  behalf  of  the  appellant,  the  JudR- 
ment  of  the  lower  court  will  be  affirmed, 
unless  fundamental  errors  appear  In  the 
record. 

Henson  v.  State,  5  Okla.  Cr.  6,  118  Pac. 
224. 

(1911)  Where  an  amwal  Is  taken  to  re- 
verse a  Judgment  of  conviction,  and  no  briefs 
are  filed  or  oral  argument  made,  the  judg- 
ment of  the  trial  court  will  be  affirmed  for 
failure  to  prosecute  the  apiteal,  unless  pre- 
judicial error  appears  upon  the  face  of  the 
record. 

Llttrell  V.  State,  6  Okla.  Cr.  179,  117 
Pac,  1101. 

(1913)  Wben  the  testimony  in  the  record 
clearly  estaUiahes  the  commission  by  the 
accused  of  the  offense  for  which  he  was 
tried,  and  ttast  every  material  error  dis- 
closed by  the  proceedings  from  their  In- 
clplency  were  In  his  favor,  an  appeal  to  the 
Criminal  Court  of  Appeals  for  reversal  of 
such  conviction  Is  useless. 

Green  v.  State,  8  Okla.  Cr.  59&,  129  Pac. 
683. 

(1913)  Where  no  brief  has  been  filed  or 
oral  argument  made  when  the  cause  Is  called 


for  final  submission  In  the  Criminal  Court  of 
Appeals,  the  conviction  wlU  be  affirmed  on 
motion  of  the  attorney  general. 

Wleteimann  v.  State,  10  Okla.  Cr.  638, 
133  Pac.  2i&. 

(1913)  Where  no  petition  in  error  is  at- 
tached to  the  case-madcb  no  briefs  filed,  and 
no  appearance  made  for  oral  argument,  such 
appeal  may  be  either  dismissed  or  the  Judg- 
iQcut  affirmed  In  the  appellate  court's  dis- 
iTetion. 

Roberts  v.  State,  10  Okla.  Cr.  312,  136 
Pac  201, 

(1014)  Where  no  appearance  Is  made  for 
oral  argument,  and  no  briefs  are  filed,  a  mo- 
tion to  affirm  for  failure  to  prosecute  should 
!«  sustained,  and  the  Jndgm«it  of  the  trial 
murt  affirmed,  in  the  absmce  of  error  de- 
priving the  accused  of  substantial  rights 
tmder  the  law. 

Loche  V.  State,  10  Okla.  Cr.  596. 140  Pac 
434. 

(1014)  In  a  prosecution  for  statutory 
mpe,  the  evidence  Is  held  to  support  the 
verdict,  and  that  no  error  was  committed  on 
I  be  trial. 

Macready  v.  State,  11  Okla.  Cr.  200,  144 
Pac  62D. 

(1016)  Where  no  briefs  bave  been  filed  by 
accused,  and  when  the  case  was  called  for 
final  submission  no  appearance  was  made  tn 
his  behalf,  and  no  error  appeared  from  an 
I'xamfnatlon  of  the  record  proper,  the  attor- 
ney general's  motion  to  affirm  the  conviction 
for  failure  to  prosecute  the  writ  of  error 
would  be  sustained. 

Dulaney  v.  State,  11  Okla,  Cr.  280.  145 
Pac  1100. 

(1915)  Where  an  appeal  is  taken  to  the 
(>imlnal  Court  of  Appeals,  from  a  judgment 
of  conviction  in  a  trial  court,  such  aiq)eal 
must  be  duly  and  diligently  prosecuted ; 
otherwise  a  motion  to  affirm  for  failure  to 
prosecute  will  be  sustained. 

SuUIns  V.  State,  12  Okla.  Cr.  162,  152 
Pac  800. 

(1915)  Where,  after  an  examination  of 
I  be  entire  rccoi*d,  it  appears  that  the  de- 
feudant  has  had  a  fair  and  Impartial  trial, 
(ind  that  no  material  error  has  been  com- 
mitted by  the  trial  court,  and  the  verdict 
teems  to  be  amply  sustained  by  the  evideoce, 
the  Criminal  Court  of  Appeals  will  not  dis- 
turb the  verdict  or  Judgment  of  the  trial 
court. 

Rccleston  v.  State,  12  Okla.  Cr.  106,  152 

Pac.  337. 

(1917)  Where  the  briefs  and  record  are 
ttxamlned,  and  no  question  of  merit  is  raised 
Iiy  the  appeal,  the  case  will  simjrty  be  af- 
ilrmed. 

Robinson  v.  State,  13  Okla.  Cr.  104.  162 
Puc.  238: 

(1917)  Where  an  appeal  from  a  Judgmoit 
of  conviction  is  taken  to  this  court  and  no 
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briefs  are  filed  or  ai^umenttt  presented,  this 
court  will  examine  the  record,  and.  if  no 
error  Is  appar«it,  the  Jadgment  will  be  ef- 
Qrmed. 

Darrab  t.  State,  tS  Okla.  Gr.  246,  163 
Pac  720. 

(1917)  Where  all  the  erldence  livtroduce<l 
at  a  trfail  fairly  warrants  a  conriction.  and 
no  prejndlcial  error  of  law  Is  disclosed,  a 
Judgment  of  conviction  will  be  affirmed. 

Glaze  T.  State.  13  Okla.  Cr.  431,  166  Pac. 
21L 

(1917)  Where  a  Judgment  of  conviction 
for  misdraieanor  is  appealed  from  a  trial 
coart  to  the  Criminal  Oonxt  of  Appeals,  the 
case  should  be  briefed  or  argned  when  set. 
Otherwise  the  Judgment  will  be  affirmed 
without  review. 

Ledgerwood  r.  State,  13  Okla.  Cr.  54. 
163  Pac.  135. 

(1917)  An  appeal  to  the  Criminal  Court 
of  Appeals  should  not  be  taken,  (or  delay 
only. 

ledgerwood  t.  State.  13  Okla.  Cr.  54. 
163  Pac  136. 

(1917)  Where  an  appeftl  takoi  for  delay 
was  abandoned  by  plaintiCF  in  error,  and  an 
exaniinatlon  of  the  record  showed  no  error 
wblch  vould  authorize  a  reTersal,  a  convic- 
tion Drill  be  affirmed  on  motion  of  the  attor 
ney  general. 

Cook  V.  State,  14  Okla.  Cr.  98,  167  Pac 
641. 

(1018)  The  letter  and  spirit  of  the  law- 
Is  that,  if  the  defendant  has  had  a  fair 
trial,  and  if  the  Criminal  Court  of  Appeal  i 
Is  aatisfled  that  the  verdict  agnlnst  the  de 
fmdant  was  not  reached  by  error,  or  as  the 
result  of  passion  or  prejudice,  the  convic- 
tion should  be  affirmed. 

Ross  T.  State,  16  Okla.  Cr.  113,  175  Pac. 
129. 

(1918)  Where  an  appeal  was  pendin;: 
since  May  28,  1017,  and  cause  was  .submitted 
November  13,  lOlS,  and  no  brief  was  file  1 
for  i^intiff  in  error,  and  examination  of 
record  shows  no  reversible  error,  attorney 
general's  motion  to  affirm  conviction  (or  fail- 
are  to  prosecute  would  be  sustained. 

Tittle  V.  State,  16  Okla.  Cr.  197,  176  Pac. 
841. 

(1018)  Where  appeal  from  conviction  ha<l 
been  pending  since  Mny  14,  1917.  and  caus-.- 
was  submitted  on  November  12,  1018.  attor- 
ns general's  motion  to  affirm  for  failure  t« 
[woaecute  would  be  granted,  where  an  ex- 
amination of  record,  in  the  absence  of  de- 
fendant's brief  or  appearance  for  oral  argn- 
Dient.  convinced  court  thiit  appeal  was  witl  - 
oot  merit. 

Brown  V.  State.  ]f>  Okla.  Cr.  196,  17') 
Pnc.  842. 

(1918)  Where  evidence  against  each  dc- 
fiendant  was  sufficient  to  sni^rt  a  convictlo:i 
fm   unlawful    possession   of  Intoxlcatln? 


liquors,  and  there  was  no  defense,  and  the  in- 
structions fairly  covered  the  law  of  the  case, 
and  rulings  on  evidence  were  favorable  to 
defendants,  and  no  reversible  error  appeared, 
their  convlctlona  would  be  affirmed. 

Burton  T.  State,  15  Okla.  Cr.  606,  175 
Pac.  941. 

(1918)  Where  no  brief  was  filed  by  plain- 
tiff In  error,  and  there  was  no  appearance 
when  case  was  set  for  submission,  and  evi- 
dence clearly  established  defendant's  guilt, 
and  it  appeared  tbat  appeal  was  taken 
merely  for  delny,  a  conviction  would  be  af- 
Hrme<l. 

Harris  v.  State,  15  Okla.  CJr.  222,  175 
Pac.  946. 

(1918)  Where  an  appeal  was  set  for  sub- 
mission at  November,  1918,  term  of  Criminal 
Court  of  Appeals,  the  a[^al  having  been 
docketed  on  August  17,  1918,  and  no  brief 
was  filed  for  defendant,  and  no  counsel  ap- 
peared for  him  to  orally  argue  case  on  sub- 
mission, motion  of  attorney  general  to  affirm 
conviction  for  failure  to  diligently  prosecute 
appeol  would  be  granted. 

Barnes  v.  State,  15  Okla.  Cr.  266,  176 
Pac.  83. 

(191!))  Where  the  guilt  of  the  defendant 
is  admitted  in  bis  brief,  and  no  prejudicial 
errors  are  therein  pointed  out  or  insisted 
upon,  and  as  the  only  apparent  objection  of 
the  appeal  was  to  secure  a  modification  of 
the  sentence,  and  the  record  failing  to  show 
any  justifiable  grounds  for  the  exercise  of 
the  power  conferred  upon  the  Olmlnal  Court 
of  Appeals  by  Rev.  Laws  1910,  {6003,  the 
Judgment  of  the  trial  court  will  be  affirmed. 
Fortner  v.  State,  16  Okla.  Cr.  410.  177 
Pac  380. 

Where  no  counsel  appears,  and  no  briefs 
are  filed,  the  court  will  examine  the  i^ead- 
ings,  the  Instructions  of  the  court,  and  the 
exceptions  taken  thereto,  and  the  Judgment 
and  sentence,  and.  If  no  prejudicial  error  ap- 
pears, will  affirm  the  judgment. 

(1919)  Southerland  v.  State.  15  Okla.  Cr. 

517,  178  Pac.  698;   (1919)   Brown  v. 

State,  15  Okla.  Cr.  518,  178  Pac.  700; 

(1919)  Morrow  v.  State.  15  Okla.  Cr. 

006.  179  Pac.  777;  (1919)  Lay  v.  State. 

16  Okla.  Cr.  13,  179  Pac  793;  (1919) 

Ward  V.  State,  16  Okla.  Cr.  147,  181 

Pac.  15S, 

(1919)  Where  no  brief  was  filed  and  no 
appearance  made  on  an  appeal  from  judg- 
ments rendered  on  verdicts  in  criminal  case, 
and  an  examination  of  the  record  showed 
that  the  information  was  sufficient,  and  that 
Its  all^ations  were  supported  by  the  state's 
evidence,  and  that  no  evidence  was  ottered 
by  defendants,  the  Judgments  would  be  af- 
firmed. 

Ix>ng  V.  State,  IB  Okla.  Cr.  677,  179  Pac 
47a 

(1010)  Where  no  brief  has  been  filed  by 
appellant  and  no  am)earance  has  been  made 
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on  appeal,  the  attorney  {renerul's  motion  to 
affirm  the  Judgment  for  failure  to  prosecuta 
the  appeal,  made  when  case  was  called  for 
final  submission,  would  be  granted,  and  Judg- 
ment affirmed  and  rananded  with  direction 
to  enforce  It. 

Coleman  v.  State,  15  Okla.  Cr.  6^!,  179 
Pac.  917. 

(1919)  Where  no  fip|)eariiiice  ts  made  for 
plaintiff  In  error,  either  by  submission  of  a 
brief  or  oral  argum^t.  the  Criminal  Couit 
of  AiH)ealB  will  examine  the  mord,  and, 
where  no  prejudicial  error  appeiirs,  will  af- 
firm the  Judgment. 

GUI  V.  State,  15  Okla.  Cr.  506.  17ft  Pac. 
618. 

(1019)  Where  no  brief  was  filed  f<u-  aji- 
pellant  and  no  appearance  was  made  in  his 
behalf  on  day  the  cause  was  set  for  sub- 
mission, and  where  the  court,  uiwn  exatiiina- 
tion  of  record,  finds  the  proceedings  lc;;al  lu 
every  respect,  the  Information  sufficient  to 
charge  the  offense,  and  the  evidence  sufiicieitt 
to  aui^rt  a  conviction,  and  the  instructions 
favorable  to  defendant,  the  conviction  will 
he  affirmed. 

GolpI  V.  State,  15  Okla.  Cr.  679,  170  I'ac. 
619. 

(1919)  Where  a]>pellHnt  filed  no  brief  .-lud 
did  not  appear  to  orally  argue  cause  when 
set  for  submission,  and  the  court,  on  exuni- 
ination  of  record,  finds  the  proceedings  legal 
in  every  respect,  and  that  tlie  evidence  <  on- 
cluslvely  sustain  the  conviction,  and  there  no 
defense  was  interposed  In  trial  court  ancl 
am)eftl  was  taken  merely  for  delay,  the  <»ii- 
vlctlon  will  be  affirmed. 

Taggert  v.  State,  15  Okla.  Cr.  679,  179 
Pac.  622. 

Where  appellant  at  time  of  final  sulinil.i- 
sion  had  filed  no  brief,  and  no  appearanct;  in 
his  behalf  had  been  made,  the  attorney  gen- 
eral's motion  to  affirm  the  judgment  for 
failure  to  prosecute  the  appeal  will  bp  sus- 
tained. 

(1919)  Sharpe  v.  State.  15  Okla.  Cr.  007, 
179  Pac.  768;  (1019)  Miles  v.  State.  15 
Okla.  Cr.  680,  179  Pac.  784;  (1!>10) 
Sherwood  v.  State,  15  Okln.  Cr.  681, 
17»  Pac.  784;  (1919)  Bousmim  v. 
State.  15  Okla.  Cr.  682.  179  Pac.  785. 

(1919)  Wliere  no  brief  was  filed  fi»r  ai>- 
pellants'  and  there  was  no  appearance  to 
argue  the  appeal  when  the  ca"fM>  w!>"  ■^-^ 
raltted.  and  the  court,  on  examiiianwii  o.e 
information,  instructions,  Judgment,  and  sen- 
tence, finds  the  proceedings  regular  and  r(<- 
versible  error  Is  ur^efl,  the  conviction  will 
be  affirmed. 

Keller  v.  State,  15  Okla.  Cr.  678.  170  Pac. 
785. 

(1919)  Under  rule  9  (165  Pac.  x)  of  tlie 
Criminal  Court  of  Appeals,  Judgment  of  con- 
viction will  be  affirmed,  where  after  submis- 
sion no  appearance  Is  made  by  counsel  for 
plaintiff  In  error  or  any  brief  filed  in  his  b(!- 
half,  and  where  pleading,  Instrnctlons.  Jud;;- 


ment,  and  sentence  disclose  no  prejndidal 
error. 

Ward  V.  State,  16  Okla.  Cr.  671, 180  Pac. 

869. 

(1919)  Where  evidence  in  prosecution  for 
selling  intoxicating  liquor  was  confiictlD?  and 
state's  witnesses  clearly  supported  the  con- 
viction, no  brief  was  filed  by  appellant  and 
no  appearance  for  oral  argument  and  the 
record  discloses  no  prejudicial  error,  thecon> 
viction  will  be  affirmed. 

Braden  v.  State,  IC  Okla.  Cr.  6S1,  ISl 
Pac.  736. 

(1019)  Vnder  Criminal  Court  of  Appettls 
rule  9  (T6.'i  Pac.  x),  an  appeal  pending  for 
nearly  two  years,  in  which  no  brief  was  filed 
and  no  appearance  made,  and  which  upon 
exjiniinatlon  discloses  no  trial  error  prejudi- 
cial to  either  defendant,  a  judgment  as  to 
each  will  be  affirmed.  , 

Harris  v.  State,  IS  Okla.  Cr.  687.  181 
Pac.  944;  Roy  v.  State.  16  Okla.  Cr. 
700.  183  Pac.  42S;  Smith  v.  State.  IB 
Okla.  Cr.  703,  183  Pac.  429 ;  Bowers  t. 
State,  16  Okla.  Cr.  600.  183  Pac.  432: 
Hughes  T.  State,  16  Okla.  Cr.  702. 183 
Pac.  431;  I-eddon  v.  State,  16  Okla. 
Cr.  700,  183  Pac.  432;  Freeman  v. 
State,  16  Okla.  Cr  709.  183  Pnc.  CX. 

(1919)    Where  a  cause  was  submitted  on 
attorney  poneral's  motion  to  affirm  for  fail- 
ure to  prosecute  aiipeal  after  ixitltion  in  error 
filed  but  no  brief,  and  it  appears  that  tbe 
evidence  was  sufficient  to  sustain  a  oonTi^ 
tion.  the  judgment  will  be  affirmed.  i 
Phillips  V.  StJite,  16  Okla.  Cr.  689.  ISl  i 
Pac.  944 ;  Abemathy  v.  State.  16  Okla.  I 
Cr.  690,  181  Pac.  945.  i 

! 

(1019)    Where  an  appeal  from  a  judgmrat 
of  conviction  is  taken,  and  no  briefs  are  filed 
or  ai^ument  presented,  the  Criminal  Coxat 
of  Appeals  will  ^camine  the  record,  and,  if  i 
no  error  is  apparent,  the  Judgment  will  be  ' 
affirmed. 

Davis  V.  State,  16  Okla.  Cr.  316, 183  Pac.  I 
431.  I 

(1019)    Where  a  careful  exaniluatlon  of  | 
the  record  shows  that  the  evidence  sof- 
ficiently  supports  the  verdict  of  the  Jury,  ' 
that  no  fundamental  error  intervened  In  tbe  ' 
trial,  and  a  motion  for  a  new  trial  was  not 
filed  In  the  trial  court,  a  Judgment  of  con- 
viction will  be  affirmed. 

Stiibblefleld  v.  State,  16  Okla.  Cr.  fi5r>. 
Pac.  335. 

I 

(1919)    Where  upon  examination  of  the 
record,  it  appears  that  errors  assigned  are 
without  merit,  that  plaintiff  bad  a  fair  trial 
and  was  properly  convicted,  and  when  case  I 
was  called  for  final  submission,  no  appear-  ' 
ance  was  made  on  behalf  of  plaintiff  in  ecnr. 
a  conviction  will  be  affirmed.  ! 
Porter  v.  State.  1«  Okla.  Cr.  729,  IM 
Pac.  830. 

(iniO)  Where  the  evidence  for  tbe  rtate 
in  a  prosecution  for  possession  of  tntoxtcat- 
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ing  liquors  with  intent  to  sell  is  undisputed 
and  supports  the  allegations  of  the  Informa- 
tion and  the  examination  of  the  record  dis- 
closes that  the  affair  is  wholly  destitute^f 
merit,  the  Jud^ent  of  conviction  will  be 
affirmed. 

Miles  T.  State,  16  Okla.  Cr.  725,  186  Pac. 
4S9. 

(1920)  In  a  homicide  case,  where  the  de 
fendant  appeals  from  a  Judgment  of  convic 
tion  for  murder,  and  no  briefs  are  filed  oi 
argument  presented,  the  Crimlual  Court  oi 
Appeals  will  carefully  examine  the  m-on 
and  all  questiona  involved  therein,  and,  I 
no  ern>r  la  apiwrent,  the  judgment  will  bi 

afflnned,  ^  „ 

Jack  T.  State,  —  Okla.  Cr.  — ,  188  Pac. 

684. 

Where  no  brief  is  filed  and  no  appear.mc 
In  the  Criminal  Court  of  Appeals,  and  ai 
examination  of  the  re<iord  shows  that  tb 
uncontradicted  evidence  for  the  st»te  full; 
supports  the  verdict.  Judgment  will  be  af 
lirmed.  „ 

(1920)  Denegre  v.  State,  —  Okla.  Cr.  - 
1S8  Pac.  888;  (1920)  Richards  v.  State 
—  Okla.  Cr.  — ,  188  Pac.  692. 

(1920)  When  the  proof  coiitidued  in  tbi 
recortl  Is  such  that  the  guiit  of  the  accuse*: 
can  fairly  be  deduced  therefrom,  and  no  pre 
Judicial  error  of  law  is  disclosed,  the  verdict 
of  the  Jury  and  judgment  of  the  trial  court 
will  not  be  disturbed  upou  apiieal. 

Emert  v.  State,  —  Okla.  Or.  — ,  18!)  Pac. 
195, 

(192)0)  On  apiteiil  from  a  conviction  ol 
theft  where  there  is  uo  appearance  and  an 
examination  of  the  record  in  connection  witl 
the  errors  assigned  showing  that  the  state  t 
testimony  if  creiUtetl  was  sufficient  to  sustaiiJ 
the  verdict,  and  no  error  is  found  in  the 
record,  the  judgment  will  be  affirmed. 

Thompson  v.  State,  —  Okla.  Cr.  — ,  lOf 
Pac.  275. 

On  failure  to  file  brief  to  appear  for  oral 
argument,  the  court  under  rule  0  (165  Pac 
X)  will  examine  the  pleadings  and  instruc- 
tions of  the  court,  with  excei/tlons  taken 
thereto,  and  the  Judgment  and  sentence,  and 
if  no  prejudicial  error  api>ears,  will  afiirm 
the  Judgment 

(1920)  PoUykoff  v.  State.  —  Okla.  Cr. 

—    190  Pac.  420;    (1020)  Martin  v. 

State,  —  Okla.  Cr.  — ,  100  Pac.  268. 


A  cause  will  be  affirmed  when  calle*l  foi 
final  hearing  by  the  Criminal  0)urt  of  Ap 
peels  where  appellant  filed  no  brief,  entered 
uo  appearance,  and  the  law  of  the  case  was 
fairly  covered  by  instructions. 

(1920)  I^ane  v.  State,  —  Okla.  Cr.  — . 

192  Pac.  1104;  (1920)  Cobb  v.  State. 

—  OkU.  Cr.  — .  193  Pac.  514;  (1920) 

Goff  V.  State,  —  Okla.  Cr.  — ,  194  Pac. 

290. 

The  Criminal  Court  of  Appeals  will  affirm 
the  judgmmt  and  sentence  where  the  appel 


lant  flies  no  brief,  the  case  Is  not  argued 
orally  for  him  after  an  examination  of  the 
pleadings,  Instructions,  exceptions  taken 
thereto,  and  the  judgment  and  sentence,  if 
no  prejudicial  error  appears. 

(1920)  Baldwin  v.  State,  —  Okla.  Cr. 
— ,  193  Pac.  431;  (1920)  Powell  v. 
State,  —  Okla.  Cr.  — ,  194  Pac.  262; 
(1920)  Fields  v.  State,  ■-  Okla.  Cr.  — , 
194  Pjic.  249. 

In  the  absence  of  any  brief  for  appellant 
the  judgment  will  be  affirmed  on  motion  of 
the  attorney  general  for  failure  to  perfect 
the  apiieal. 

(1920)  Hose  V.  State,  —  Okla.  Cr.  — , 
192  Pac.  1105;  (1020)  Hendrii  t. 
State,  —  Okla.  Cr.  — ,  193  Pac.  4a 

(1921)  On  appeal  from  a  judgment  of 
jonviction  in  a  felony  case  when  no  briefs 
ire  filed  or  argument  presented  the  Criminal 
Court  of  Api>eiils  will  make  on  examination 
»f  the  record,  and  If  no  fundamental  error 
ia  apparent,  and  the  evidence  Is  sufficient  to 
mstain  the  conviction,  the  Judgment  will  be 
ifflrmed. 

Austin  V.  State,  —  Okla.  Cr,  — ,  194  Pac. 
457. 

(1921)  Where  the  evidence  sustains  a 
■onvietion  of  havbig  in  possession  intoxlcnt- 
mg  liquors,  It  will  be  afflnned,  there  being 
no  apiiearance  by  defendant  on  appeal. 

Pm-sley  v.  State,  —  Okla.  Cr.  — ,  199 
Pjic.  1118. 

§  731.   Reduction  or  mitigation  of  Kutence. 

(1912)  If  the  Criminal  Ctourt  of  Appeals 
lads  that  excessive  punishment  has  been  In- 
ilicred  iiiwu  a  defendant,  it  does  not  neces- 
sarily follow  thiit  the  judgment  should  be 
reversMl,  since  the  court  may  modify  and 
iffirni  such  judgment. 

Hooper  v.  State,  7  Okla.  Cr.  43,  121  Pac. 
1087. 

(1912)  Where,  on  appeal  from  a  convic- 
tion for  selling  a  pint  of  whisky  the  evidence 
^howa  that  the  defendant,  a  negro  boy,  was 
induced  by  private  detectives  to  so  violate 
a»e  prohibition  law,  this  being  his  first  of- 
fense, and  the  maximum  penalty  was  Im- 
;x)sed  by  the  court  on  the  recommendation 
)f  the  jury,  and  there  were  irreguhirities  on 
the  trial  iusufficient  to  constitute  reversible 
error,  the  court,  being  of  opinion  that  the 
;)unishmeut  assessed  is  excessive,  will  modify 
the  sentence  to  sixty  day.s  confinement  and  a 
line  of  $100. 

Ual!  V.  State,  7  Okla.  Cr.  120,  122  Pac. 
729. 


The  power  of  the  Criminal  Court  of  Ap- 
peals to  modify  a  Judgment  inflictli^  the 
death  penalty  for  murder  to  imprlsonm^it 
for  life  at  hard  labor,  when  deemed  proper 
In  the  furtherance  of  justice.  Is  not  the 
power  to  commute  by  the  chief  executive  of 
the  state;  since  the  judicial  power  to  modify 
a  Judgment  and  the  executive  power  to  par- 
don or  commute  are  wholly  dUtlnct  in  their 
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nature,  the  one  being  an  award  of  JaatlM, 

the  other  an  act  of  grace. 

(1912)  Fritz  V.  State,  8  Obla.  Cr.  342, 
128  Pac.  170;  (imu)  Auttiooy  v.  State. 
12  Okla.  Cr.        ISO  Pac.  934. 

Under  Criminal  Pi'ocedure,  Ber.  Laws 
1910,  { (Xm,  tbe  Criminal  Court  of  AppeaU, 
ocerclaing  Us  rerlaory  Jurisdiction,  has  tlie 
power  to  modify  any  Judgment  appealed 
from,  In  the  furtherance  of  Justice,  by  re- 
ducing the  sentence. 

(1912)  Fritz  V.  State,  8  Okla.  Cr.  342, 
128  Pnc.  170;  (1913)  Williams  v.  State. 
10  Obla.  Or.  336.  136  Pac.  599;  (1916) 
Anthony  v.  State,  12  Okla.  Cr.  494,  159 
Pac.  934;  (1917)  Owen  v.  State,  13 
Okla.  Cr.  19J5,  163  Pac.  548;  (1918) 
Childs  V.  State,  15  Okla.  Cr.  57,  175 
Pac.  69;  (1918)  Davidson  v.  State,  15 
Okla.  Cr.  85,  175  Pac.  120;  (1919) 
Chambei-s  v.  State,  16  Okla.  Cr.  238, 
182  Pac,  714. 

(1913)  The  power  to  reduce  a  sentence 
can  not  be  exercised  arbitrarily  by  the  a^l- 
late  court,  but  can  be  exercised  to  prevent 
Injustice. 

Jones  V.  State,  10  Okla.  Cr.  216, 187  Pac. 
121. 

(1913)  Where  a  witness  for  defendant 
testified  that  a  third  person  was  near  the 
place  where  tbe  stolen  horses  were  found,  to 
show  that  such  person  was  the  real  thief,  tbe 
state  was  properly  permitted  to  show  why 
such  person  was  there. 

Jones  V.  State,  10  Okla.  Cr.  216,  137  Pac. 

(1915)  Where  a  review  of  all  the  facts 
and  circumstances  disclosed  by  tbe  record  In- 
dicates that  the  trial  court,  in  rendering 
Judgmmt  imposed  an  acesslve  sentence,  tbe 
Criminal  Court  of  Appeals  will  modify  the 
Judgment  In  the  Interests  of  Justice. 

I^n  T.  States  11  OlUa.  Cr.  407, 146  Pac. 
1084. 

(1917)  Where  the  evidence  in  a  prosecu- 
tion for  selling  Intoxicntlng  liquor  did  not 
warrant  a  fine  of  $283  and  an  ImpriBonment 
for  one  hundred  fifteen  days,  the  appellate 
court.  In  furtherance  of  Justice,  would  modify 
tbe  Judgment  to  Impose  a  fine  of  $50  and  an 
imprisonment  for  thlr^  days. 

Beaublen  v.  State,  13  Okla.  Cr.  440,  165 
Pac.  218. 

(1917)  Where  review  of  «M  the  record  In- 
dicated that  substantial  justice  will  be  cou- 
eervetl  by  modifying  the  punishment  fixed  by 
tbe  trial  court  to  a  lesser  term,  tbe  Court  of 
Criminal  Appeals  will  mnke  such  mndlflcii- 
tlon,  and  affirm  tbe  Judgment  as  modified. 
Brewer  v.  State,  15  Okln.  Cr.  514,  165 
Pac.  634. 

(1M7)  Certain  remark*)  of  the  county  at- 
torn^, unauthori2ed  by  the  •  evidence  and 
tending  to  appeal  for  the  Infliction  of  a  se> 
vere  penalty,  condemned,  and  on  account  or 


such  remarks  the  Judgment  Is  modified,  and 
the  penalty  reduced  to  the  minimum. 

Fletcher  v.  State,  15  OUa.  Cr.  663,  165 
Pac.  907. 

(1918)  Where  def aidant's  guilt  was 
iiieaiiy  shown,  the  court  will  not  considw 
errors  In  overruling  of  an  application  for  a 
commission  to  take  a  deposition,  or  dmlal 
of  motion  for  continuance,  but  under  Bev. 
I^ws  1910,  S6003,  will  reduce  the  aoitence 
>f  death  to  Imprisonmait  for  life,  and  af- 
firm. 

Westhrook  v.  State,  14  Okla.  Gr.  423,  172 
Pac.  464. 

(1919)  The  evidence  reviewed,  and  htAd 
^fllclent  to  warrant  a  verdict  convicting  de- 
fendant of  murder,  but  Insufficient  under  the 
fa<;ta  and  circumstances  of  the  case  to  snp- 
l>ort  a  verdict  assessing  the  death  penalty, 
and  tbe  Judgment  and  sentence  Is  modified  to 
Uupriaonment  for  life  at  hard  labor. 

Chambers  v.  SUte.  16  Okla.  Cr.  238^  182 
Pac.  714. 

(1920)  In  cases  where  the  evidence  ad- 
mitted was  possibly  prejudicial  as  to  the  as- 
(■essmeut  of  the  punishment,  the  sentence 
should  be  reduced  to  tbe  minimum  fixed  by 
the  statute. 

Heed  v.  State,  —  Okla.  Cr.  — ,  191  Pac. 
1041. 

(1B20)   Tbe  Judgment  modified  on  tbe 
recommendation  of  the  attorney  generaL 
Luther  V.  State,  —  Okla.  Cr.  — ,  107  Pac. 
083. 

3  732.  Modification  or  comctiwt  oi  JndgnmL 

See  8  614. 

Harris  v.  State,  16  Okla.  Cr.  687,  181 
Pac.  944. 

(1912)  It  is  the  duty  of  the  Criminal 
Court  of  Appeals  to  modify  a  conviction 
whenever  in  Its  opinion  H  should  be  done  to 
secure  Justice. 

Turner  v.  State,  8  Okla.  Cr.  11,  126  Pac. 
452. 

(1913)  Where,  In  a  prosecution  for  per- 
jury, the  court  improperly  submits  the  pun- 
ishment prescribed  by  Kev.  Ijhws  1910. 
S  2219,  subd.  1,  and  the  evidence  shows  that 
defendant  is  guilty,  but  should  have  been 
punished  under  subdlviirion  2  of  soch  section, 
the  Judgment  will  be  modified  to  make  tbe 
punishment  fairly  accord  with  subdivision  2, 
aud  thai  be  affirmed. 

Arnold  v.  State,  —  Okla.  Cr.  — ,  132  Pac. 
1123, 

(1913)  Where,  upon  nppeal  from  a  con- 
viction of  the  crime  of  stitutory  rape,  the 
verdict  of  the  jury  was  "guilty  of  rape  In 
the  second  d^ree,"  tbe  fact  that  the  judg- 
ment recited  thnt  the  defendant  was  guilty 
of  rape  in  tbe  first  degree  was  not  reversible 
error,  since  the  use  of  the  word  "first"  was 
a  clerical  error,  nnd  did  not  affect  the  sob- 
fltantial  rights  of  defraidant,  and  the  Jodg- 
ment  will  be  modified  and  corrected  by  the 
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Criminal  Court  of  Appeals  so  as  to  conform 
to.  tbe  verdict  of  the  Jury. 

Sayers  v.  state,  10  Ohia.  Cr.  Ilfi.  135 
Pac,  944. 

Under  Itev.  T^ws  litllt,  §  tKK)3.  the  Crim- 
inal Court  of  Appeals  has  the  power,  in  the 
furtberance  of  justice,  to  mmllfy  any  Judg- 
ment iiiiiealed  from  by  retluclng  the  aen- 
teiH-e. 

(im-l)  Kilf;ore  v.  State.  10  Okla.  Cr.  44(1. 
137  Pat.  364 ;  (1917)  Robiuaou  v. 
State  13  Okla.  Cr.  460.  ItW  Pac.  Olti; 
(WJfi)  Willlauis  V.  State.  —  Okla.  Cr. 
—  193  Pac.  432;  (1930)  McConnell  r. 
State,  —  Okla.  Or.  — ,  197  Pac.  321. 

(1916)  Wbere,  upon  an  Information 
charging  attgault  with  Intent  to  kill  by  ahoot- 
iiig  with  a  pistol,  the  venlict  was  "puHty  of 
aRtbiult  with  a  dangerous  weapon,  as  ehargeil 
in  the  iuformatlon,"  and  assessinj:  the  pniv 
ishment  at  "one  .vear  in  the  comity  Jail  and 
$im  tine,"  it  was  li»Ul  that  the  words  "$100 
fine"'  in  rbe  verdict  and  that  jwrt  of  the 
Juclgn]?nt  imposing  suc-b  fine  should  be 
treated  as  mere  suriJlusage,  aud  the  Judg- 
ment and  sentence  should  be  so  modified. 

Johnson  v.  State.  12  Okl.i.  Cr.  2*!0.  154 
Pac.  1004. 

(1»1«)  I'nder  Cr.  Proc..  Kev.  I^iws  1910, 
§  G003,  the  apiiellate  court  has  plenaiT  power 
to  rectify  the  judgment  appealed  from  hy  re- 
ducing the  sentence  in  conformity  to  the 
punishment  prescribed  br  the  statute. 

Johnson  v.  State,  i2  Okla.  Cr.  260,  154 
Pnc.  10O4. 

(1916)  Where  the  record  dlscloaes  that 
BObstantlal  justice  require  it.  the  Criminal 
Court  of  Appeals  may  modify  the  judgment 
rendered  by  rednclnK  the  sentence  ImiMised. 

Maddox  V.  State,  12  Okla.  Cr.  4*t2.  15S 
Pac.  sea. 

(1917)  Where  the  trial  court  falls  to  im- 
pose punishment  in  keeping  with  the  verdict 
of  the  jury,  when  the  leg;il  eflfe<-t  of  the  ver- 
dict of  the  jury  is  clear,  tlie  Criminal  Court 
of  Appeals  will  modify  the  Judgment  to  cOu 
form  to  the  verdict,  and,  as  modified,  afflmi 
the  same. 

Sunders  v.  State,  13  Okla.  Cr.  134.  102 
Pac.  OTa 

(1919)  Where  the  information  charged 
enil)ezz]cmeiit  and  a  court  charged  thereon 
and  the  jury  returned  a  verdict  tpf  "guilty  as 
charged  In  the  information,"  imjtosing  a  sen- 
tence of  two  years  In  the  penitentiaiy.  the 
Incorporation  of  the  word  "'robbery"  in  the 
journal  entry  of  the  Judgment  will  be  modi- 
fled  by  substituting  the  word  "embezzle- 
ment." 

Smith  V.  State,  18  Okla.  Cr.  701.  183  Pnc. 

r.ir,. 

(1919)  in  a  prosecution  for  unlawfully 
conveylug  Intoxlciitiug  liquors,  the  intention 
of  the  defendant  ti>  use  sucii  liquors  either 
lawfully  or  unlawfully  Is  Inimateriai,  and 
evldoace  bearing  upon  such  question  should 


not  he  admitted..  In  view  of  the  erroneous 
admission  of  evidence  on  the  question  of  de- 
fendant's intent  to  use  the  liquors  conveyed 
unlawfully,  which  probably  resulted  in  the 
infliction  of  a  penalty  more  severe  than 
would  have  otbenvise  been  inflicted,  the  Judg- 
ment of  the  trial  court  is  modified,  and  af- 
llnneil  as  modltied, 

McCill  V.  State,  16  Okla.  Cr.  Boi.  IS.". 
Pac.  530. 

(1910)  A  careful  examination  of  the  en- 
tire record  falls  to  disclose  that  any  erntrs 
[irejudlcial  to  the  defendant  were  committed 
In  his  trial,  but,  as  the  ends  of  justice  will 
l>e  met  thereby,  the  puuishmmt  awanled  the 
(lef«idant  Is  modified  under  authority  of 
Itev.  iMwa  Mm,  5  6003. 

Todd  V.  State,  —  Okla.  Cr.  — ,  UH  Pnc. 
263. 

(lilL"!)  \\'lieic  ii-reU'Viint  evidence  is  ad- 
nillte<l  ill  ji  |tn»se<-ntIon  nnder  Se-ss.  Ijiws 
r.illi,  K-h.  -J.;,  for  Jveepiiig  a  gambling  nuisance, 
I  he  court  may  modify  the  sentence  to  impose 
a  minimum  fine  in  lieu  of  Imprisonment. 
Server  v.  State.  —  Okla.  Cr.  — ,  188  Pac. 
693. 

(1920)  1'he  legislature  has  seen  fit  to 
vest  in  the  Criminal  Court  of  Appeals  power 
and  authority  to  modify  a  Judgment  of  con- 
viction where  the  ends  of  Justice  seem  to 
refiuire  It.  Kor  reasons  given  why  the  judg- 
ment of  conviction  sbould  be  modified  In  this 
t-ase.  see  body  of  opinion. 

W'ilev  V.  State,  —  Okla.  Cr.  — .  1!»1  I'ac. 
1057. 

(1920)  The  error  in  the  serving  of  an 
open  venire  by  the  deputy  of  a  aheriff  whose 
name  was  Indorsed  thei'eon  as  a  witness  In 
:;hief  against  defendant,  was  harmless  error 
where  the  defendant  had  no  substantial  de- 
fenae  ou  the  merits,  but  In  such  case  the 
Iiunlshmeut  should  I>e  reiluced  to  the  mfni- 
ninni. 

Shepherd  v.  State,  —  Okla.  Cr.  — ,  192 

Pnc.  23.'>. 

(1920)  In  the  interest  of  Justice,  the 
Criminal  Court  of  Apiieals  has  authority  to 
modify  and  reduce  the  sentence  Iniirased  In 
the  trial  court. 

Felice  V.  State,  —  Okhi.  Cr.  — ,  194  Pac. 
251. 

(I!t2<0    A  sentence  of  death  by  electrocu- 
tion was  modified  to  imprlsoument  for  life 
:\t  hard  labor  njion  the  full  consideration  of 
the  record  and  irregularities  complained  of. 
.McConnell  v.  State.  —  <.>kla.  Cr.  — ,  197 
I'ac.  521. 

(1920)  The  power  of  the  Criminal  Court 
of  AiHieals  to  modify  a  judgment  inflicting 

the  death  i)cnalty  for  nmrdcr  to  imprlsou- 
meut  for  life  at  hard  iat>or.  when  deemed 
projier  in  the  furtherance  of  justice,  is  not 
the  i)Ower  to  commute  by  the  chief  execu- 
tive of  the  state.  The  Judicial  i»wer  to 
modify  a  Judgment  and  the  executive  power 
to  pardon  or  commute  are  wholly  distinct  in 
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thdr  nature.  The  one  is  au  award  of  Jus- 
tice. The  oUier  Is  an  act  of  grace. 

SicConnell  v.  State,  —  Okla.  C*.  — ,  19T 

Pac.  521. 

S  733.  RereruL 

S  734.   In  general. 

See  fi  470. 

Welch  v.  State,  16  Okta.  Cr.  513,  1S5 
Pac.  110. 

See  i  711. 

Mayfleld  v.  State.  —  Okla.  Cr.  — ,  ISW 
Pac.  27«;  O  Neiil  V.  State,  —  Okln.  Cr. 
— ,  IM  Pac.  201. 

See  9406. 

Cole  V.  State.  —  Okie.  Cr.  — ,  195  Pac. 
901. 

See  {603. 

Uoyd  V.  State,  15  Okla.  Cr.  130, 175  Pac. 
374. 

(1809)  The  court,  in  overniUnie  im  appli- 
cation for  a  coutiounnce.  Is  exetx:ising  discre- 
tionary powers,  and  the  action  of  the  court 
will  not  be  reversed,  unless  there  is  shown 
to  have  been  a  clear  abuse  of  such  discretion. 
Hyde  T.  Territory,  8  Okla.  «ft,  50  Pac. 
851. 

(1902)  Under  the  provision  of  the  statute 
that,  on  appeal  in  criminal  cfises,  the  court 
Djust  give  Judgment  without  regard  to  tech- 
nical errors  or  exceptions  not  affecting  sub- 
stantial rights,  the  court  will  not  reverse  a 
conviction  for  mere  clerical  errors  or  de- 
fects which  did  not  affect  the  substantial 
rights  of  the  accused. 

Hodiffi  V.  Territory,  12  Okla.  108,  69  Pac. 
1077. 

(1906)  On  appeal  from  a  conviction,  tech- 
nical errors  or  d^ects,  and  exceptions  which 
do  not  affect  the  substantial  rights  of  the  ac- 
cused, will  be  disregarded. 

Provens  v.  Territory,  17  Okln.  512.  87 
Pac.  661. 

(1909)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  S  .">G18,  a  conviction  will  not  be  reversed 
if  accused  has  had  a  fair  trial,  and  the  ver- 
dict is  supported  by  competent  evidence,  and 
is  not  the  result  of  passion  or  prejudice. 
Reed  v.  State.  2  Okla.  Cr.  589,  103  Pac. 
1042. 

(1909)  When  the  record  shows  that  a  con- 
viction has  been  fairly  obtained,  the  appel- 
late court  will  not  consider  technical  errors 
which  do  not  affect  the  substantial  rights  of 
defendant,  but  will  not  allow  the  Judjtnient 
of  conviction  to  stand  when  the  record  shows 
that  unfair  means  were  resorted  to  to  ob- 
tain it. 

Harjo  V.  United  States.  1  Okla.  Cr.  590, 
98  Pac.  1021. 

(1909)  The  laws  ought  to  bo  liberally 
construed,  and  a  conviction  will  not  be  re- 
versed on  a  technicality  not  affecting  de- 
fendant's substantial  rights. 

Buck  V.  Territory,  1  Oklo.  Cr.  517,  9S 
Pac.  1017. 


(1000)  The  Supreme  Court  is  pnAibited 
by  statute  from  reviving  a  conviction  on  any 
tecbnlcalHy  not  affecting  tlie  substantial 
rights  of  the  parties. 

Keoves  v.  Territory,  2  Okla.  Cr.  351,  101 
Pac.  1039. 

( 1909)  Judgment  must  be  giv«i  on  am>eal 
without  reganl  to  technical  errors  not  af- 
fecting the  substantial  rights  of  accosed. 

llendrix  v.  United  States.  2  Okla.  Cr. 
2-10,  101  Pac.  125. 

(1910)  When  the  record  discloses  that 
the  appellant  Is  unable  to  present  a  full  and 
complete  api«al  in  the  Criminal  Court  of 
Appeals,  by  reason  of  the  loss  of  portions  of 
the  transcript  by  otficials  of  the  court  below, 
through  no  fault  of  his,  the  cause  will  be 
reversed. 

Klliott  V.  State,  4  Okla.  Cr.  224, 113  Pac. 
213. 

(1911)  Where  a  witness  voluntarily 
states  a  matter  which  should  not  be  Intro- 
duced In  evidence,  and  the  court  promptly 
excludes  the  testimony  givra  by  the  witness 
and  instructs  the  Jury  not  to  consider  It  In 
their  deliberations,  such  voluntary  testimony 
of  the  witness,  although  improper,  will  not 
ordinarily  be  ground  for  the  reversal  of  a 
conviction. 

Thompson  v.  State,  6  Okla.  Cr.  80,  117 
Pac.  216. 

(1011)  Where  the  evldmce  in  a  case  con- 
clusively establlshea  the  guilt  of  a(H>ellant. 
and  there  is  not  In  the  record  anything  to 
indicate  that  upon  a  second  trial  an  Intelli- 
gent and  honest  Jury  would  reasonably  ar- 
rive at  any  other  verdict  than  that  of  the 
guilt  of  appellant,  a  new  trial  will  not  be 
;;raiited,  exc^t  for  fundamental  errors. 

Suitor  V.  State,  6  Okta.  Cr.  305,  118  Pac. 
412. 

Where  an  appellant  who  has  been  con- 
victed of  an  offense  In  a  trial  court  in  this 
state  seeks  a  reveisal  of  the  Judgment  in  the 
Criminal  Court  of  Appeals,  on  the  ground 
that  he  was  unable  to  prraent  enoagb  of  the 
record  on  appeal  to  disclose  prejudicial  er- 
ror, the  record  must  conclusive  show  that 
he  has  exercised  every  possible  dUlgmce  to 
obtain  a  proper  case-made,  and  through  no 
fault  of  his  be  has  been  unable  to  do  so. 

(1911)  Farmer  v.  State,  6  Okla.  Cr.  151, 
114  Pac.  753;  (1911)  Jordan  v.  State, 
6  Okla.  Cr.  3S4.  IIS  Pac.  813. 

(1912)  Where  the  testimony  introduced 
on  l«half  of  the  state  Is  conflicting,  and  no 
testimony  Is  Introduced  on  b^ialf  of  the 
accused,  and  the  record  discloses  errors  on 
the  part  of  the  trial  court  reasonably  cal- 
culated to  mislead  the  Jury,  a  new  trial 
should  be  awarded. 

Stuedle  v.  State,  6  Okla.  Cr.  494.  119 
Pac.  1022. 

(1912)  Attorneys  should  not  be  allowed 
to  secure  the  reversal  of  a  conviction  upon 
any  ground  which  they  could  have  avoided 
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1^  tbe  exercise  of  reasouable  diligence  ou 
tbeto*  part,  dnce  to  permit  such  practice 
wodd  be  to  pay  more  attention  to  trifles 
than  to  tbe  ivfnciplee  of  the  law. 

I^ons  V.  State,  6  Okla.  Cr.  581,  120  Pac. 
66S. 

(1912)  Where  an  Instruction  advising  the 
Jury  that  they  are  at  liberty  to  disregard 
the  teKtimony  of  any  witness  whom  they  Ite- 
lleve  from  the  evidence  has  testifletl  falsely, 
except  in  so  far  as  his  testimony  is  cor- 
rolrarated  by  other  evidence  or  facts  and  cir- 
cumstances In  the  case,  was  Riven  over  the 
objection  and  exceptions  of  accused,  and  thu 
record  discloses  a  dose  case  on  the  facts,  a 
Judgment  of  conviction  wiU  be  reversed. 

McKnlKht  V.  State,  7  Okla.  Cr.  233,  122 
Pae.  1118. 

(1012)  'Where  tbe  evideuce  clearly  shuwii 
tbat  the  appellant  is  guilty,  a  conviction  wiU 
not  be  reversed  upon  purely  teclnii*;al 
Kroouds  which  do  not  Involve  the  substantial 
merits  of  the  case. 

Hawkins  v.  State.  7  Okla.  Cr.  385.  123 
Pac.  1024. 

(1912)  Technical  errors  or  defei-ts  which 
do  not  affect  the  substantial  rights  of  tho 
defendant  are  to  be  disregiu'ded  under  the 
provisions  of  onr  Penal  Code, 

Han  V.  State,  7  Okla.  Cr.  349,  123  Pac. 
10S7. 

(1012)  Althongh  the  court  may  comiolt 
Home  errors  In  the  trial  of  a  cause,  yet. 
where  the  record  shows  the  appellant  ban 
not  been  deprived  of  a  substantial  right,  and 
tbe  evldmce  is  such  as  to  authorize  a  con- 
viction, a  new  trial  will  not  be  granted. 

Steils  V.  State,  7  Okla.  Cr.  391,  124  Pac. 
7fl. 

(1912)  Where,  upon  api)eal,  it  ap|)ears 
from  the  record  that  the  offense  ehiirged 
against  appellant  was  committed  by  him.  and 
no  error  Is  disclosed  depriving  him  of  a  fub- 
stantial  right  during  or  prior  to  the  trial,  a 
Jndgment  of  conviction  will  not  be  rever3(«d. 

Couleon  v.  State,  S  Okla.  Cr.  403.  127 
Pac.  1090. 

(1913)  Where,  on  appetil  from  a  convic- 
tion, it  appears  that  accused  is  guilty  of  the 
offense  charged,  the  Judgment  will  not  be 
reversed  except  for  a  fundamental  error,  or 
In  case  it  appears  that  Justice  has  not  been 
done. 

Davis  V.  State,  8  Okla.  Cr.  31."),  12S  Pac. 
1097. 

(1013)  If  the  court  refuses  to  submit  ths 
question  of  punishment  of  a  defendant  to 
the  Jury  when  requested  to  do  so.  such  re- 
fusal will  not  necessarily  result  In  the  .re- 
versal of  a  caite,  but  the  Criminal  Court  of 
Appeals  upon  ap|)eal  may  so  modify  the 
Judgment  as  will  prevent  inJuRtice  to  the  de- 
fendant. 

McSpadden  v.  State,  S  Okla.  Cr.  4Si),  12!) 
Pac.  72. 


(1013)  Technical  errors  or  defects  which 
do  not  affect  the  sub^ntlal  rights  of  the 
def«idant  must  under  Comp.  Laws  1909, 
9(^7,  be  regarded  on  appeal;  as  prejudice 

is  not  presumed  from  error  being  made  to 
apiwar  in  the  absence  of  reasonably  clear 
indications  tliat  the  defendant  was  thereby 
prejudiced  upon  the  merits,  or  that  It  traded 
to  his  prejudice  in  respect  to  a  substantial 
right. 

r.owlegB  V.  State,  9  Okla.  Cr.  69,  130 
Pac.  !S24. 

(101.1)    A  conviction  will  not  be  reversed 
unless  it  clearly  appear  in  the  record  that 
error  was  committed  which  deprived  de- 
fendant of  a  Bubstantial  right  to  bis  injury. 
Edwards  v.  State,  9  Okla.  Cr.  306,  131 
Pac.  95G. 

(1913)  Comp.  Laws  IWXt,  S6957,  requires 
that  the  appellate  court  should  give  Judgment 
without  r^ard  to  technical  errors  which  do 
not  affect  the  substantial  rights  of  the  ac- 
cused. 

Brown  V.  State,  9  Okla.  Cr,  382, 132  Pac. 
369. 

(1913)  Courts  are  established  for  the  sole 
purpose  of  enforcing  justice,  punishing  crim- 
inals, and  suppressing  vice;  and,  when  the 
guilt  of  a  defendant  Is  clearly  established,  a 
conviction  should  not  be  reversed,  ^eept  for 
fundanieutal  errors. 

Edmons  t.  State,  9  Okla.  Gr.  608,  182 
Pac.  023. 

(1913)  ruder  Itev.  Laws  1910,  S  6005,  no 
Judgment  of  conviction  can  be  set  aside  or 
new  trial  granted  on  the  ground  of  a  mis 
direction  of  the  Jury,  or  Improper  admission 
or  rejection  of  evidence,  or  as  to  any  error 
In  the  matter  of  pleading  or  pi*ocednre,  un- 
less In  the  opinion  of  the  court,  after  an  ex- 
amination of  the  entire  record,  it  appears 
that  such  error  constitutes  a  material  viola- 
tion of  tlie  constitutional  or  statutory  rights 
of  a  defendiint.  or  probably  resulted  in  a 
miscarriage  of  Justice. 

Scribner  v.  State,  0  Okla.  C^r.  466,  132 
Pac.  933. 

(1913)  The  Supreme  Court  will  set  aside 
a  conviction  wjiich  Is  contrary  to  the  evi- 
dence or  not  supported  by  any  evidence. 

Renson  v.  State,  10  Okla.  Cr.  16,  133 
I'ac.  271. 

(1913)  Where  an  information  falls  to 
charge  an  offense  under  a  particular  provi- 
sion of  the  Penal  Code,  and  the  Instructions 
of  tbe  court  do  not  submit  any  other  pro- 
vision covered  by  the  auctions  in  the  in- 
formation and  the  evidence,  a  conviction  can 
not  be  upheld. 

BusseU  V.  State,  9  Okla.  Cr.  692,  133 
Pac.  475. 

(1913)  The  effect  of  a  conviction  upon 
the  family  of  a  defendant  can  not  be  groimd 
for  a  reversal,  since  men  with  families  should 
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think  of  such  tiling  befure  they  crouimit 
crimes. 

Woody  V.  State.  10  Obla.  Cr.  322,  136 
Pac.  430. 

(1913)  T'nder  Rev.  I^aws  1910,  §  00()5.  pro- 
riding  that  a  judgment  shall  nut  be  set  aside 
for  faflrmleRs  errurfl,  a  conviction  will  ant  he 
reversed  ni>on  technical  objections. 

Jones  V.  State,  10  Okla.  Cr.  210,  137  Pac. 
121. 

(ltH3)  A  "tei-liniciillty"  within  Rev.  Ijiws 
lino,  5  00()5,  nmvidinif  that  u  conviction 
shall  ntpt  be  i'ever«e<l  for  technicHlltieH.  is  a 
proxHisItlon  of  law  which  in  the  ab«trnct  is 
correct,  but  It  does  not.  involve  the  .Inrlsdh-- 
tion  of  the  court  or  tlie  substiintinl  rights  of 
the  defendant. 

Jones  V.  Stnte.  10  Okla.  Cr.  210.  137  Pa<-. 
121. 

(I!n4)  The  Criminal  Court  of  Amfeals  Is 
not  warranted  in  departing  from  well-estalt- 
lished  rule.'*  of  law  universally  upheld  by  all 
the  courts  of  last  resort,  and  especially  so 
when  such  rules  work  no  hardship  upon  th ' 
state,  but  are  easily  understood  and  well  di> 
fined. 

Courtney  v.  Slate.  10  Okla.  Cr.  3Sft.  14ii 
Pac.  163. 

(1915>  Where  the  record  discloses  thrt 
counsel  for  the  state,  In  the  prosecution  of  a 
person  charged  with  crime,  lias  hem  guilty 
of  conduct  calculated  to  arouse  the  prejudit  e 
or  passion  of  the  Jury  and  prevent  the  ai-- 
cused  from  having  a  fair  iind  Inipartinl  trial. 
H  conviction  had  should  be  set  aside  by  tt'c 
trial  court,  and  a  new  trial  awarded. 

Appleby  v.  State,  11  Okla.  Cr.  2fi4.  un 
Pac.  22S. 

(1017)  Where  the  guilt  of  the  api>ellaiit 
is  clearly  and  conclusively  established,  aii ' 
there  Is  no  good  reason  to  believe  that  iiik)ii 
a  second  trial  an  intelligent  and  honest  jui  v 
could,  or  would,  with  i-enson  and  propriety 
arrive  at  any  other  verdict  than  that  <  f 
guilt,  a  new  trial  will  not  be  granted  excei  t 
for  fnndammtal  error. 

Allen  V.  State,  13  Obla.  Cr.  303.  164  Pac. 
1002. 

(1917)  Where  one  is  convictcil  of  niaii 
slaiiphter  in  first  depree,  nml  tlie  Jurj-  doc 
not  fix  the  punishment,  the  Court  of  Criii- 
inal  Appeals  will  determine  the  corrcrtnets- 
of  the  venlict,  and.  If  it  is  correct,  will  n"t 
reverse  on  ground  that  the  pnuishment  fixe' 
by  court  was  excessive. 

Brewer  v.  State.  13  Okla.  Cr.  314,  163 
Pac.  034. 

(1017)  Mere  technical  objections  to  the 
wording  of  the  court's  instructions  do  not 
meet  with  the  favor  of  (his  conrt.  The 
Judgment  of  conviction  will  not  be  rpversel 
on  the  ground  of  misdirection  of  the  Jurv 
unless  in  the  opinion  of  this  conrt.  after  ti  e 
examination  of  the  entire  record.  It  appears 
that  the  error  complained  of  has  probably 
resulted  In  a  miscarriage  of  Instice  or  con- 


stitutes 1)  substantial  violation  of  a  consti- 
tutional or  Btatutorj-  right  of  the  defendaat. 
West  V.  State,  13  Okla.  Cr.  312,  164  Pac. 
327. 

(1017)  When  a  rec«ird  discloses  the  fact 
that  the  court  failetl  to  comply  with  this 
mandntory  provision  of  the  statute,  a  re- 
versal will  follow  as  a  matter  of  course  in 
the  Criminal  Court  of  Arqieals;.  unless  the 
whole  record  discloses  fact*  sHlHcient  to 
enable  the  c(mrt  to  determine  tlie  merits  of 
the  proiwsitlon  counsel  were  endeavoring  to 
save. 

Tudor  V.  State,  14  Okla.  Cr.  07,  167  Pac. 
341. 

(1017)  Where  ii  verdict  is  clearly  sus- 
tained by  the  evidence,  a  new  trial  will  not 
be  granted  for  slight  inaccuracies  in  the  in- 
structions. 

Fitzslmnions  v.  State,  14  rtkla.  Cr.  Ml. 

100  Pac.  433. 

(1010)  Cnder  Code  of  Crlmlmil  PnK'edure 
(Rev.  Ijiws  1010,  50003),  providing  that  n« 
ludgnient  shall  be  set  aside  or  new  tri'il 
granted  on  the  ground  of  misdirection  of  the 
Jur^'  or  the  improper  admission  or  rejection 
of  evlilence,  or  as  to  errors  in  any  matter  of 
ileading  or  procedure,  unless  in  the  opinion 
of  the  court,  a  f ter  ii  n  exa  ndna  tion  of  the 
entire  reconl,  it  api>enrs  that  the  error  com- 
plained of  has  probiibly  resulted  in  a  mttt- 
carria^e  of  justice,  or  constitutes  a  substan- 
tial violation  of  a  eonstitntlonal  or  statu- 
tory right,  the  Criminal  Conrt  of  Appeals 
Is  necessarily  vested  with  a  large  discretion 
In  determining  the  effect  of  errors,  and  each 
case  must  dem-nd  uixm  Its  own  clrcum- 
stances,  since  it  is  the  opinion  nf  the  court, 
uiwn  a  full  consi.lerntlon  'if  the  particular 
reconl.  Including  tlie  evidence,  that  Is  to  con- 
trol nmn  the  question  whether  the  ern>r 
r>omplained  of  has  resnlted  In  a  miscarriage 
of  Justice. 

Wilson  V.  State.  —  Okln.  Cr.  — .  1S3  Pnc. 
613. 

(lout)  After  a  mlstiirectinn  of  the  jury 
by  the  court,  where  an  examination  of  tlie. 
entire  record  discloses  that  such  misdirection 
has  not  resulted  in  a  miscarriage  of  Justice, 
or  constitutes  a  snhstintial  violation  of  a 
"onstitntional  or  ststutory  right,  the  Crlm- 
'nrl  Court  of  Appeals  is  powerless  to  set 
nslde  a  conviction  on  account  of  such  mis- 
■^lirc'tion  of  the  jnrj. 

Cole  V.  ."^tate.  10  Okln.  Cr.  420.  1S3  Pnc. 
734. 

(1019)    Where  testimony  vital  to  convic- 
tion la  given  under  duress,  no  cnnrlction 
based  thereon  will  be  permitted  to  stand. 
Ford  V.  Cnlted  States.  250  Fed.  332. 

(101!))  When  one  is  trle4l  for  crime  ami 
fails  to  offer  any  defense  wliatever,  the  Crim- 
inal Court  of  Aiipeals  will  not  seek  technical 
grounds  upon  which  to  reverse  a  Just  Judg- 
ment. 

Boyd  V.  State.  15  Okla.  Cr.  404.  177  Pac. 
121. 
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to  euable  the  state  and  tbe  defendant  to 
select  a  tii:il  jury  from  the  members  of  tbe 
regular  panel  ns  far  as  possible  before  tbe 
Issuance  of  an  open  venire  or  nn  order  for 
the  drawing  of  additional  jurors.  When  it 
is  clear  tluit  the  defendant  was  not  deprived 
of  any  substantial  right  or  privilege  by  the 
alleged  misconduct  of  tbe  trial  court,  the 
judgment  of  conviction  will  not  be  reversed 
for  that  reason. 

Johuson  T.  State,  16  OkU.  Cr.  428,  183 
Pac.  026. 

(1019)  Conceding  that  some  of  the  rul- 
ings of  the  trial  court  were  erroneous,  they 
affect  no  guhgtantlal  right  of  the  defendant 
and  under  Code  of  Crlmlna)  Procedure  ( Rev. 
fjiws  1910,  $6005),  they  most  be  regarded 
as  technical,  and  Insufficient  to  wnmint  a 
reverwtl  of  the  judgment  of  conviction. 

Wilson  V.  State,        Okia.  Cr.  — ,  185 
Pac.  618. 


(1919)  A  judgment  of  conviction  will  not 
be  reversed  on  the  ground  that  the  defendant 
sbonid  have  an  opportunity  to  use  her  co- 
defcndiint  as  a  witness  in  her  behalf,  unless 
It  appeiirs  that  such  co-defendant  has  t>e- 
come  a  competent  witness  for  tbe  defendant 
subsequent  to  tbe  trial  in  which  the  defend- 
ant's conviction  Is  had,  and  showing  is  also 
made  that  the  testimony  of  the  co-defendant 
to  be  given  on  the  retrial  would  be  such  as 
likely  to  change  the  result  reached  in  the 
former  trial. 

I)lx  T.  State,  15  Okla.  Cr.  o39,  170  Pac. 
624. 

(1019)  A  most  careful  consldenitlou  of 
the  entire  evidence  in  the  case  establishes 
that  tbe  convicti<m  is  l>ased  uiH>n  sntHcient 
legal  evidence,  and  the  defendant  in  bis  briel 
admits  thiit  tlie  welffht  of  the  evidence  fully 
sustains  the  verdict  of  the  jury,  and  a  de- 
IMirture  from  the  forms  or  mode  of  procedun* 
presKTllted  by  the  Code  of  Criminal  Proced 
ure  lu  resi>ect  to  the  pleadings  In  this  case 
if  iiiiy,  does  not  render  the  conviction  in  this 
(I'M-  invalid,  heeinise  the  recoi'd  in  this  case 
falls  to  disclose  thnt  any  deiurture  from  the 
plenilln)»  prescrllied  by  the  Code  of  Criminal 
rroc-ediirp  of  this  xtate  Intervened  in  the 
iri  1  of  the  cjise  whUh  actually  prejudlcetl 
the  ilefendnnt.  or  teiiiied  to  prejudice  him, 
in  resitect  to  his  substantial  rights. 

Ifimi'.'lit  V.  Stnte,  —  Okla.  Cr.  — ,  179 

r«c.  "lit). 

(1!H!))  Wliert'  It  is  tleiir  from  the  Infor- 
iiiiition.  tbe  evidence,  tlie  verdict,  and  Judg- 
ment tliJit  tlie  defendiint  was  called  upon  t> 
dcfpiMl  iigiilnst  two  sejinrate  mid  distinct 
oflTcnses  clinrged  against  hint,  over  liis  re- 
l>etueil  objections  and  exceptions,  the  Crlm 
iniil  Court  of  Apiicals  will  not  i>ermit  a  con- 
viction under  such  clrcumstnm-es  to  stan'l 
unreversed,  for  tbe  reason  that  such  a  con- 
viction does  not  afford  the  defendant  that 
fair  and  impartial  trial  awording  to  the 
ftiniw  of  law  guaranteed  to  him  by  tlie  Con- 
•«tltntlon  and  statutes  of  this  state. 

Wllllauis  V.  State,  10  Okla.  Cr.  54,  ISn 
Pac.  559. 

(1019)  Where  the  undisputed  facts  estab- 
lish the  guilt  of  the  defendant,  te<:tbnical 
questions  presented  by  the  defendant  af- 
grounds  for  reversal  are  unnecessary  to  b? 
considered  by  the  Criminal  Court  of  Apiieals. 
under  the  provisions  of  Bev.  Laws  1910, 
t600S. 

Jones  V.  State,  16  Okla.  Cr.  370.  1S2  Pac. 
90T. 

(IM19)  Where  the  record  shows  that  all 
the  Jnrynicn  composing  tbe  regular  panel 
were  present  and  in  attendance  iii)on  the 
court,  and  that  all  of  such  jurymen  were 
examined  upon  their  voir  dire  Itefore  an  open 
venire  was  issued  for  addllional  Jurymen, 
the  refusal  of  the  trial  Judge  to  have  nil  the 
jurors  in  the  r^utar  panel  cnlled,  as  pro- 
vided in  Hev.  Laws  1910,  §5828.  when  the 
case  is  called  for  trial,  is  not  reversible 
error,  because  tbe  purpose  of  said  statute  Is 


(1919)  There  being  sufficient  legal  evi- 
dence to  reasonably  support  a  verdict,  the 
Admission  of  other  Irrelevant  or  Illegal  evi- 
dence will  not  work  a  reversal,  unless  after 
an  exitmlmttion  of  tbe  entire  record  It  ap- 
pears tliat  the  admission  of  such  irrelevant 
or  Illegal  evidence  has  probably  resulted  in 
a  ml^>carrlage  of  Justice,  or  constitutes  a  sub- 
stantial violation  of  a  constitutional  or  stat- 
utorj'  right. 

Sibenaler  v.  State,  10  Okla.  Cr.  576.  185 
Pac.  448. 


(1919)   A  judgment  will  not  be  reversed 

by  the  Criminal  Court  of  Apiieals  unless, 
upon  an  examination  of  tbe  entli-e  record.  It 
appears  that  a  miscarriage  of  Justice  has  re- 
sulted, or  a  substantial  violation  of  a  con- 
stitutional or  statutory  right  of  the  accused 
has  occurred. 

Melggs  V.  State,  10  Okla.  Cr.  557,  185 
Pac.  450. 

(1JH1>)  Where  tbe  charge  of  the  court, 
considered  as  a  whole,  »iitfl<'iently  covers  the 
law  of  the  case  and  Is  not  misleading,  the 
Judgment  will  not  be  reversed  because  of 
misdirection  of  a  particular  paragraph  of  tbe 
court's  cbnr'ge  which  did  not  deprive  the 
defendant  of  any  constitutional  or  statutory 
right  nor  result  In  a  miscarriage  of  Justice. 
Whiston  V.  State,  10  Okla.  Cr.  648,  185 
Pac.  832. 

A  Judgment  of  coiivlctiini  will  not  lie  re- 
verfMHl  tiecause  of  the  impro|>er  admission  of 
evidence,  unless,  after  an  examination  of  the 
entire  record,  it  cienrly  apiiears  that  such 
error  has  probably  resulted  in  a  miscarriage 
of  Justice,  or  constitutes  a  violation  of  some 
constitutional  or  statutory  right  of  the  de- 
fendant. 

(1919)  Botkin  v.  State.  IG  Okln.  Cr.  610. 
185  Pac.  SSJS;  (1910)  Valentine  v. 
StJfte.  -  Okla.  Cr.  — .  194  Pac.  254: 
(1920)  Tucker  v.  State.  —  Okla.  Cr. 
— ,  101  Pac.  201;  (1020)  Williams  v. 
State,  —  Okla.  Cr.  — ,  191  Pac.  744. 
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( 1020)  InstrucUous  of  the  court  sub- 
mitted to  the  Jury  are  to  be  coDSidered  as  a 
whole;  and,  when  so  considered.  It  no  pre- 
judicial error  appears,  a  reversal  of  a  well* 
sostained  verdict  can  not  be  bad  on  appeal. 
O'Neal  v.  State,  —  Okla.  Cr.  — ,  187  Pac. 
251. 

(1U20)  The  aduiliislon  of  Irrelevant  evi- 
dence In  a  i^secutlon  for  violating  tbe  pro- 
blbltory  liquor  law  which  Is  not  injurious 
to  def^idant  and  results  In  no  miscarriage 
of  Justice  under  Rev.  I^ws  1910,  fi  GQ05,  the 
Criminal  Court  of  Apiteals  will  not  reverse 
the  Judgment 

Spencer  v.  State,  —  Okla.  Cr.  — .  188 
Pac.  8»4. 

(192<))  Before  the  Criuihiiil  Court  of 
I>eais  cnn  rcA'crse  a  conviction  upon  the 
ground  that  the  trial  court  erred  in  tlie  jid- 
mlsaion  or  rejection  of  evidence  or  in  its  in- 
structions to  the  Jury,  we  must  fli-st  ilnJ 
from  an  inflection  of  tlie  entire  record  that 
apt)ellant  was  injured  thereby,  and  to  deter- 
mine this  issue  the  court  must  consider  the 
question  of  whether  appellant  is  guilty  or 
Innocent  of  the  offense  charsKd. 

Fulkerson  v.  State,  —  Okla.  Cr.  — ,  189 
Pac.  1002. 

( 1920)  Where  incompetent.  Irrelevant 
nnd  Immaterial  evidence  Is  admitted  over 
proper  objection  nnd  exception  to  defend- 
ant's  counsel,  and  improiKr  remarks  are 
made  by  the  county  attorney  cleuiiy  outside 
the  record,  and  are  proiierly  excepted  to.  and 
It  Is  aiJimrent  to  the  Crlminiil  Court  of 
penis  u|H)n  lui  oxanilniition  of  the  entire 
record  tlmt  sucli  errors  probably  resulted  in 
a  miscarriage  of  Justice,  and  were  prejudi- 
cial to  the  substantial  rights  of  the  defend- 
ant, the  judgment  of  conviction  will  be  re- 
versed. 

Ewlng  V.  State,  —  Okla.  Cr.  — .  19<i  Tac. 
274. 

(192*0  .  The  iidniission  of  immaterial  evi- 
dence is  not  ground  for  reversal,  unless  the 
defendant  was  prejudiced  by  its  admission. 
Winfleld  V.  State.  —  Okla.  Cr.  — ,  191 
Pac.  609. 

(1920)  Before  tlie  Criuilual  Court  of  Ai*- 
peals  Is  authorized  to  revei"se  a  Judgment  of 
conviction  on  the  ground  of  the  mlsdlrec-tion 
of  the  jury.  It  must  appear  from  an  examina- 
tion of  the  entire  record  that  tbe  error  com- 
l>lalned  of  has  probably  resulted  in  n  mis- 
carriage of  Justice,  or  constitutes  a  substan- 
tial violation  of  a  coustitutional  or  statutory 
right  of  defendant 

Mobbs  V.  State,  —  Okla.  Cr.  — .  192  Pac. 
823. 

(1921)  Under  Rev.  Laws  1D10,  $6005.  the 
Criminal  Court  of  Appeals  Is  not  authorized 
nor  pwmltted  to  reverse  a  Judgment  of  con- 
viction based  apon  overwhelming  evidence  of 
guilt  merely  because  of  misdirection  of  the 


jury,  whoi  It  la  evident  tliat  no  misctrriage 
of  Justice  resulted,  and  defendant  was  not 
deprived  of  some  constitutional  or  statutory 
right. 

Uolmes  X.  State,  —  Okla.  Cr.  — ,  195 
Pac.. 508. 

(1(^1)  -  When  a  Judge  of  a  court  of  record 
dlsquallfles  In  a  criminal  case  and  on  the 
part  of  the  prosecution  participates  in  tbe 
trial,  a  judgment  of  conviction  will  be  re- 
versed on  the  ground  that  the  defendant  did 
not  have  a  fair  and  impartial  trial. 

Roddie  v.  State,  —  Okla.  Cr.  — .  198 
Pac.  342. 

(1921)  Certain  remarks  of  the  county  at- 
torney in  his  argument  to  the  Jury,  rating 
to  matters  outside  of  the  record,  held  im- 
proper;  hut  under  the  circumstances  dis- 
closed by  the  entire  record  in  this  cas&  ap- 
plying the  provisions  of  Rev.  Laws  1910, 
{0005,  commonly  known  as  the  harmless 
error  statute,  the  Judgment  of  the  trial  cooit 
in  this  instance  will  not,  for  that  reason,  be 
set  aside. 

WlUlams  V.  State^  —  Okla.  Cr.  — ,  180 
Pac.  400. 

(1921)  Under  Rev.  Ijiws  1910,  S600S,  It 
Is  not  reversible  error  In  a  prosecutloo  for 
unlawfully  iwssesslnff  Intoxicating  liquors 
that  an  instruction  as  to  tbe  burden  upon 
defendant  to  rebut  the  presumption  of  un- 
lawful Intent  frotn  possession,  stated  the  law 
too  strongl}'. 

Farrell  r.  State,  —  Okla.  Cr.  — ,  200  Pat 
462. 

S  735.   Directing  judgment  in  lower  conrt. 

See  $  KM. 

Dunbar  v.  State,  15  Okla.  Cr.  513,  178 
Pac.  090. 

(190S)    Where  au  indictment  is  fatally 
defective,  and  there  Is  no  testimony  of  a 
violation  of  law,  tbe  conviction  wilt  be  re- 
versed, with  directions  to  dismiss  the  case. 
Western  V.  Territory,  1  Okla.  Cr.  407,  98 
Pac.  360. 

(1910)  All  Judgments  and  sentences  of 
the  court  must  follow  and  he  based  upon  tbe 
verdict  of  the  Jurj-  and  the  sentence  of  tbe 
court;  and  wlicre  there  Is  a  variance  lietween 
the  verdict  of  the  Jur>-  and  the  sentence  of 
the  court,  it  must  ais»enr  from  the  record 
that  such  variance  can  not  be  corrected  with- 
out depriving  the  defendant  of  a  substantial 
right,  before  tlie  conviction  will  be  set  aside 
but  the  cause  will  t)e  remanded  to  the  lower 
court  for  resentence. 

Wood  V.  State,  4  Okla.  Cr.  436.  112  Ptc. 
11. 

(1910)  It  Is  the  dat7  of  tbe  county  atto^ 
neys  of  the  state  to  prepare  all  orders  and 
judgments  in  criminal  cnsea,  and  when  an 
appeal  is  taken  it  is  also  their  duty  to  care- 
fully read  over  the  case-made  and  transer^ 
of  the  record  nnd  see  that  the  orders  and 
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judgments  of  the  coort  are  correctly  copied 
therein. 

Wood  T.  States  4  Okla.  Cr.  436,  112  Pac 
11. 

(1911)  When  an  appeal  Is  taken  to  the 
Criminal  CTourt  of  Appeals,  and  the  record 
ahowB  that  no  offense  was  committed-  and 
that  the  prosecution  Is  unjust,  the  cause  will 
be  reversed  and  remanded,  with  directions  to 
dismiss. 

Cummins  v.  State,  6  Okla.  Or.  ISO,  117 
Pac.  10Q9. 

1 736.   Ordering  new  triaL 

(190&)  Where  the  record  has  been  lost  or 
destroyed  without  possibility  of  substitution, 
throi^  no  fault  of  appellant,  and  the  errors 
wslgDed  can  not  be  ccuiridered  without  such 
record,  the  court  has  the  power  to  grant  a 
new  trial. 

BaUey  t.  United  States,  3  Okla.  Cr.  175, 
104  Pac.  917. 

(1911)  When  a  conviction  Is  had  in  the 
trial  court  and  the  record  on  appeal  atHrma- 
Uvely  discloses  the  fact  that  the  trial  wan 
had  before  a  court  who  acquired  no  jurisdic- 
tion by  reason  of  the  nullity  of  prior  pro- 
ceedings had  In  such  action,  the  judgment 
and  all  irregular  proceedings  had  in  such  ac- 
tion will  be  set  adde  by  this  court,  and  de- 
fttdant  hdd  to  «i4>ear  before  the  proper 
trial  court  to  await  further  action. 

Dodd  T.  State,  6  Okla.  Cr.  513,  116  Pac. 
632. 

(1916)  The  credibility  of  witnesses  and 
the  weight  and  value  to  be  given  their  testi- 
mony Is  a  question  sol^y  for  the  jury's  de- 
termination ;  end  to  reverse  a  judgment  on 
tile  ground  that  the  verdict  Is  contrary  to 
law  and  the  evidence,  the  Criminal  Court  of 
Appeals  must  find  as  a  matter  of  law  that 
the  evidence  is  Insufficient  to  warrant  the 
conviction. 

Browder  v.  State,  12  Okla.  Cr.  285,  155 
Pac.  198. 

* 

(1919)  Where  the  trial  court  overruled  a 
iDDti<Hi  for  a  new  trial  whoi  the  evidence  is 
Insnfllclent  to  support  the  verdict,  the  Crim- 
inal Court  of  AppHilfl  will  reverse  the  action 
of  the  trial  court  and  grant  a  new  trial  of 
tbe  case. 

Adair  V.  State,  IS  Okln.  Cr.  610, 180  Pac. 
253. 

1 737.  Mandate  and  proceedings  in  lower  court. 

(1900)  Where  a  case  is,  on  appeal,  re- 
versed and  remanded  to  the  couit  in  which 
the  ordinal  trial  is  had,  on  account  of  the 
admission  of  Improper  testimony,  or  the 
r^ectlon  of  proper  and  competent  testimony, 
or  fbr  errors  committed  during  the  trial,  and 
It  is  not  necessary  that  the  remaining  order 
contain  an  Instruction,  as  to  granting  a  new 
trial,  to  give  the  court  below  jurisdiction  to 
retry  the  cause.  Judgment  (1807)  5  Okla. 
368,  49  Paa  55,  affirmed. 

Harmon  v.  Territory,  0  Okla.  313.  60 
Pac.  115. 


(1914)  After  a  case  ha.B  be«i  affirmed 
the  Criminal  Court  of  Appeals  and  remanded, 
the  trial  court  can  not  set  aside  a  judgment, 
but  must  enforce  it  pursuant  to  the  mandate. 
Reed  v.  State,  10  Okla.  Cr.  444,  137  Pac. 
360. 

(1914)  When  a  Judgmmt  of  conviction 
has  been  affirmed  on  appeal  and  mandate 
issued,  the  trial  court  has  no  power  to  set 
aside  said  judgment,  but  must  cause  the 
judgment  to  be  carried  into  execution. 

Parker  v.  State,  10  Okta.  Cr.  541,  139 
Pac.  708. 

(1914)  Where  a  Judgment  and  sentmce 
of  the  United  States  court  for  the  no^em 
district  of  the  Indian  Territory  was  affllrmed 
by  the  United  States  court  of  appeals  for  the 
Indian  Territory  and  was  pending  on  a  writ 
of  error  in  the  Criminal  Ctourt  of  Appeals 
when  the  state  of  Oklahoma,  which  embraced 
the  former  Indian  Territory,  was  admitted 
to  the  Union;  and  such  court  subsequently 
afflriued  both  judgments  and  sent  its  man- 
ilate.  which  recited  the  affirmance  of  the 
Judgments,  directed  further  proceedings  ac- 
cording to  right  and  Justice,  and  was  directed 
to  the  Supreme  Court  of  Oklahoma,  which 
transmitted  the  case  and  the  mandate  to  the 
United  States  district  court  for  the  eastern 
district  of  Oklahoma  which  had  succeeded, 
under  the  Enabling  Act  of  Oklahoma,  to  the 
jurisdiction  of  tbe  United  States  for  the 
northern  district  of  the  Indian  Territory; 
and  tbe  district  court  spread  the  mandate 
of  Circuit  Court  of  Appeals  upon  its  records, 
iind,  pursuant  to  the  judgment  and  sentence 
affirmed  thereby,  committed  the  defendant 
to  the  marshal  with  directions  to  deliver  him 
to  the  keeper  of  the  penitentiary  that  the 
sentence  might  be  executed;  held  that  the 
United  States  district  court  for  the  eastern 
district  of  Oklahoma,  after  its  receipt  and 
recoi-d  of  the  mandate  of  the  Circuit  (3ourt 
of  Appeals,  which  authentically  informed  It 
of  this  court's  affirmance  of  the  sentence,  and 
of  its  direction  that  the  sentence  be  executed, 
had  jurisdiction  to  commit  the  defendant 
and  to  execute  the  sentence;  and  the  quea- 
tlons  whether  the  mandate  should  hare  been 
directed  to  the  Supreme  Court  of  Oklahoma 
or  to  some  other  conrt,  and  whether  or  not 
the  Supreme  Conrt  of  Oklahoma  bad  power 
to  transfer  the  case  and  the  mandate  to  the 
United  States  district  court  for  the  eastern 
district  of  Oklahoma,  were  immaterial  after 
the  mandate  had  been  received  by  that  court 
and  recorded. 

Harper  v.  Wletor,  212  Fed.  908. 

XVI.  SUCCESSIVE  OFf^NSES  AND  HABIT- 
UAL CRIMINALS. 

8  738.   CoBSiitiidonal  and  lUtntory  provisiou. 

(1917)  Tbe  act  of  the  le«l8latnre,  declar- 
ing those  who  have  been  convicted  more  than 
once  of  violating  tbe  prohibitory  liquor  stat- 
ute of  this  state  habitual  criminals,  Is  not  in 
conflict  with  U.  8.  Const,  art.  1,  810,  nor 
with  Oklahoma  Const.,  art  2,  { 15,  nor  art 
2.  S7. 

Tucker  v.  State,  14  Okla.  Gr.  54,  167 
Pac.  637. 
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(1917)  Tbe  act  of  the  leglalatare.  adding 
to  tbe  habitual  criminal  statute  offenses 
afnlnst  prohibitory  liquor  law  enforcement 

nets.  In  not  lutended  to,  and  does  not  apt^ly 
to,  c;if>e9  wherein  full  and  complete  pardoun 
have  been  granted  by  the  chief  executive  of 
the  state,  as  provided  In  the  Constitution  for 
all  prior  convictions. 

Tucker  v.  State,  14  Olcla.  Cr.  54.  107 
Pac.  637. 

S  739.   Prosecntiona  for  Mcond  or  anbseqnent 
offenses. 

(1019)  Where,  in  a  prosecution  for  a  sec- 
ond violation  of  the  prohibitory  liquor  laws, 
record  evidence  of  a  former  conviction  is 
offered  In  evidence  of  one  of  the  same  name 
as  that  of  tbe  defendant  on  trial,  it  is  not 
necessary  for  the  state  to  prove  that  the 
person  named  in  said  former  crinvictton  and 
tbe  defendant  on  trial  Is  one  and  the  same 
person. 

Files  V.  State,  16  Okla.  Cr.  »«3,  182  Pac. 
911. 

(1910)  A  cnreful  examination  of  the  en- 
tire record  In  this  case  shows  that  the  evi- 
dence establishes  tbe  guilt  of  tlie  defendant 
b^ond  a  reasonable  doubt,  and  that  no  pre- 
judicial errors  occurred  In  the  trial  of  the 
cause. 

Browder  v.  State.  16  Okla.  Cr.  43,  180 
Pac.  571. 

(1918)  Upon  a  trial  for  a  second  viola- 
tion of  the  prohibitory  laws,  It  Is  prejudicial 
error  to  admit  in  evidence  proof  of  a  prior 
conviction  when  Judgment  of  such  coijvic- 
tioD  has  been  appealed  to  the  Criminal  (>)urt 
of  ApiWflls.  and  the  execution  of  the  judg- 
ment of  the  conviction  legally  suspended,  and 
the  said  appeal  is  undetermined. 

McAlester  v.  State,  16  Ohia.  Cr.  70.  IRO 
Pac.  718. 

(1910)  In  a  trial  for  a  second  violation 
of  the  prohibitory  laws,  where  the  only  evi- 
dence of  the  former  violation  charged  was 
the  conviction  of  the  defendant  from  which 
an  appeal  to  the  Criminal  Court  of  Appealp 
was  taken,  tbe  judgment  and  conviction  sus- 
pended, and  the  appeal  undetermined,  the 
evidence  is  Insufficient  to  sustain  a  convic- 
tion, and  It  is  reversible  error  to  overnile  a 
motion  for  a  new  trial. 

McAloater  v.  State,  16  Okla.  Cr.  70,  180 
Pac  7ia 

(1919)  Pending  an  appeal  to  the  Criminal 
CV)urt  of  Appeals  from  a  conviction,  where 
Judgment  of  conviction  is  suspended,  such 
conviction,  until  afSrmed  by  this  court,  is  not 
legal  evidence,  upon  a  trial  for  a  second 
violation  of  the  prohibitory  liquor  laws  of 
a  former  conviction. 

McAlester  v.  State.  16  Okla.  Or.  70.  ISO 
Pac.  718. 

(1920)  In  a  prosecution  for  enhanced 
pennlt.v  under  the  prohibitory  liquor  law, 
1 2,  evidence  of  pmdency  of  the  [wlmary  con- 


viction in  Criminal  Court  of  Appeals  is  pre- 
judicial. 

Coleman  v.  State,  --  Okla.  Cr.  — .  isn 
Pac.  739, 

(1920)  In  a  trial  for  a  second  violation 
of  the  prohibitory  liquor  laws,  where  the 
i>nly  evidence  of  the  former  violation  charged 
was  the  conviction  of  the  defendant,  from 
which  an  ai>iJe«i  to  the  Criminal  Court  of 
Appeals  WI18  taken,  the  judguient  and  cou- 
victlon  su8i>eudetl.  and  the  appeal  imdeter- 
mhie*l,  tlie  evidence  la  insutllcient  to  suntain 
1  conviction,  and  it  is  reversible  error  to 
■tverrule  a  niotiim  for  a  new  trial. 

I-ong  v.  State,  —  Okla.  Cr.  ~,  192  Pac. 
427. 

i740.  Procaedlngi  against  habittd  criminidB. 

(1918)  In  a  prosecution  under  tbe  Ha- 
i>ttual  Criudnal  Act,  held  evidence  Insnf- 
Icient  to  su^rport  the  verdict  and  judgment 
>f  conviction.  In  that  no  proper  or  competent 
iroof  of  a  former  convl<^lon  was  Introduced 
'n  evidence. 

Browder  v.  State.  15  Okla.  Cr.  2S7.  176 
I'ac.  00. 


XVII.  PUNISHMENT  AND  PREVENTION 
OF  CRDfE. 

}  741.  Natnre  and  grounds  of  punishment  in 
general. 

(1912)  Among  clvllizetl  iieople.  criminals 
ire  jiunished.  first,  to  reform  the  offender; 
■iecond,  to  set  an  exarajile  which  will  deter 
TtherR  from  committing  similar  offenses,  and 
thereby  protect  socIet.v. 

r.yons  V,  State.  6  Okla.  Cr.  581.  120  Pac. 
6C5. 

S  742.   Constitutional  and  statutory  provisions. 

Wilson  s  Rev.  &  Ann.  Stat.  1903,  }  1985. 
■>roviding  punishment  for  iwrsons  convicted 
>f  misdemeanors  where  no  other  punishment 
is  prescribed  by  the  Code  or  statute,  applies 
to,  and  the  providions  thereof  may  be  used  in 
assessing,  punishment  for  acts  made  unlaw- 
ful by  statutes  which  ware  passed  sutMequent 
to  the  enactment  of  that  section. 

(1905)  Oligschlager  v.  Territor.v.  15 
Okla.  141,  79  Pac.  913.  reversed  ( 1906) 
146  Fed.  131. 

(190S)  T'nder  Wilson's  Rev.  &  Ann.  Stat 
1903.  i  2174,  providing  that  on  Indictment  for 
murder,  where  there  is  a  plea  of  guilty,  the 
"■ourt  shall  deteniiine  the  punishment  it  Is 
the  duty  of  the  court  on  such  plea  to  fix  tbe 
punishment,  without  submission  of  the  ques- 
tion to  the  jurj-. 

State  V.  Johnson,  1  Okla.  Cr.  151.  96 
Pac.  26. 

(1911)  Act  March  9,  1909  (Sees.  Laws 
1909,  eh.  12,  art.  4),  providing  that  the  pun- 
ishment for  selling  Intoxicating  liquors  to  a 
minor  shall  be  iniprlsonntent  in  tbe  peniten- 
tlary  for  not  less  than  one  nor  more  than 
five  years,  is  unconstitutional. 

Kx  parte  Wright  «  Okla.  Cr.  130,  116 
Pac.  1113. 
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(1912)  Act  Oonff.  Jan.  15,  1887,  cb.  29,  29 
Stat  487  (U.  8.  Comp.  Stat  1901,  p.  8020), 
which  In  eertnln. cases  abolishes  capital  pun- 
Istament  has  no  application  to  proceedings  In 
a  state  court  bat  Is  limited  entirdy  to  cases 
In  the  United  States  courts. 

Holmes  t.  State,  —  Okla.  Gr.  — ,  120 
Pac.  300. 

(1913)  Tba  fact  that  the  constitution  pre- 
scribes the  punisbment  for  the  sale  of  .in- 
toxicating Uqaors  does  not  prevoit  the  legis- 
lature from  imposli^  other  and  different  or 
greater  punishment  for  using  or  permitting 
one's  premises  to  be  used  for  the  sale  of  in- 
toxicating liqnors,  as  the  two  offenses  are 
separate  and  distinct  and  require  different 
]HW>f  to  support  them. 

Stout  T.  State  ex  rel.  Caldwell,  86  Okla. 
744,  laO  Pac.  S68. 

(1913)  Seas.  Laws  1910-11,  ch.  70,  516, 
which  provides  ttiat  upon  a  second  convic- 
tion for  a  violation  of  the  prohibitory  liquor 
law  a  higher  punishment  shall  be  Inflicted. 
Is  a  Talid  and  reaacmable  claasification. 

Jones  y.  State,  9  Okla.  Or.  646,  133  Pac. 
249. 

(1914)  Although  Rev.  Laws  1910,  5  2667, 
flxing  the  punishment  for  larceny  of  cattle 
at  a  minimum  of  one  year  and  a  maximum 
of  ten  years,  was  amended  by  the  act  of  the 
1911  legislature  (Laws  1910-U,  ch.  39),  Gx- 
Ing  tlie  punishment  at  a  minimum  of  two 
years  and  a  maximum  of  ten  years,  the  adop- 
tion of  the  Oode  did  not  revive  the  punish- 
ment of  said  S  2667. 

CoUina  T.  State.  11  Okln.  Cr.  196.  144 
Pac.  806. 

(1919)  The  act  of  the  legislature  pro- 
viding that,  upon  a  second  or  subsequent 
conviction  of  the  prohibitory  liquor  laws,  a 
greater  punishment  may  be  Imposed  than 
Is  permissible  for  a  first  conviction,  is  en- 
forceable against  an  accused  whose  first  con- 
viction occurred  before  the  passage  of  such 

Dunbar  v.  State.  15  Okla.  Cr.  513,  178 
Pac.  690. 

1743.  Effect  oi  diange  in  pnaliliment  pre- 
■eribed. 

(1912)  Under  Const,  art  5,  S  54,  provid- 
ing that  repeal  of  a  statute  shall  not  revive 
the  statute  previously  repealed,  and  shall 
not  affect  any  approved  right  or  penalty  In- 
curred or  proceedings  begim  by  virtue  of  the 
repealed  statute,  Wilson's  Kev.  &  Ann.  Stat. 
1903,  5  2815,  providing  that  the  repeal  of  a 
statute  shall  not  have  the  effect  to  release  or 
extinguish  any  poialty,  forfeiture,  or  lia- 
bility incurred  thereunder,  unless  the  repeal- 
ing act  shall  so  expressly  provide,  it  was 
held  that  the  district  court  of  Lincoln  coun- 
ty, upon  the  retrial  of  a  case  should  sub- 
mit upon  the  punishment  for  conjoint  rob- 
bery  under  the  statute  as  to  those  eclsting 
at  the  time  the  offense  wos  alleged  to  have 
been  committed. 

Lilly  V.  State,  7  Okla.  Cr.  284,  123  Pac. 
576. 


5  744.  Exteid  of  pmiihflHiiC  in  fenaraL 

(1912)  The  evidence  was  held  saffldent  to 
sustain  the  verdict  of  murder,  but  humffl- 
eient,  under  the  circumstances  of  the  case, 
to  support  the  sentence  of  death,  and  the 
judgment  and  sentence  was  modified  to  im- 
prisonment for  life  at  hard  labor. 

Fritz  v.  State.  8  Okla.  Cr.  342,  12ft  Pac. 

m  • 

(1913)  A  judgment  of  conviction  and  sen- 
imce  must  conform  to  the  punishment  pre- 
scribed, and  be  enforced  in  conformity  with 
the  statute  and  in  cases  of  conviction  for  vio- 
lating the  prohibitory  liquor  law,  the  pun- 
ishment must  be  both  by  ImiM-Isonment  and 
fine,  within  the  terms  prescribed  by  the 
frtatute. 

CaudUi  v.  State.  9  Okla.  Cr.  66.  130  Pac. 
812. 

(1913)  Where  the  evidence  showed  not 
only  that  defendant  was  guilty  of  larceny, 
but  that  he  induced  two  young  men  to  Join 
him  In  the  crime  and  manufactured  an  alibi, 
II  sentence  imposing  the  maximum  pomlty 
was  not  excessive. 

Jones  V.  State.  10  OkU.  Cr.  216,  137 
Pac.  121. 

i  745.  Fnniahment  of  aecmid  or  nbseqaoit  of. 
fensas. 

(1918)    A  Judgment  inflicting  additional 

punishment  upon  a  subsequent  conviction 
will  be  reversed  where  the  prior  Judgment 
uf  conviction  uiK>n  which  it  was  based  has 
been  reversed. 

McAlester  v.  State,  16  Okla.  Cr.  70,  180 

Pac  ns. 

5  746.  Panfihmait  of  hobitnal  erimlnaL 

8ee  5  534. 
Dunbar  v.  State,  15  Okla.  Cr.  313,  178 
Pac.  699. 

(1917)  All  offenders,  convicted  under  the 
provisions  of  the  act  of  the  legislature  add- 
ing the  violotion  of  the  prohibitory  liquor 
law  to  the  habitual  criminal  state,  should 
be  punished  by  a  flue  of  not  less  than  $50 
and  imprisonment  in  the  county  Jail  for  not 
less  than  thirty  days,  or  by  u  fine  not  exceed- 
ing $1,000  and  imprisonment  in  the  state  pen- 
itentiary, not  exceeding  five  years.  Any 
punishment  Involving  imprisonment  for  less 
than  one  year  should  be  in  the  county  Jail. 
Tucker  v.  State,  14  Okla.  Cr.  54,  167 
Pac.  037. 

5  747.   Cruel  or  nnumal  pnniihment. 

(1896)  A  sentence  to  fifty  years"  Impris- 
onment for  manslaughter  In  the  first  degree 
Is  not.  as  n  matter  of  law,  a  cruel  and  un- 
usual punishment. 

JoneK  V.  Territory,  4  Okla.  46,  43  Pac. 
1072. 

(1005)  Under  Mansf.  Dig.  S  1628  (Ind. 
Ter.  Ann.  Stat.  1890,  fi  971),  providing  that 
every  one  stealing  any  cattle  shall  be  guilty 
of  a  felony  and  Imprisoned  at  hard  labor 
not  less  than  one  or  more  than  five  years,  a 
sentence  for  two  years  In  the  penitentiary 
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at  hard  labor  on  conviction  of  the  larceny  of 
a  calf  was  not  the  Imposition  of  a  cruel  and 
nnoBual  ponlatunent. 

Oampltt  V.  United  States,  6  Ind.  Ter. 
02,  80  S.  W.  666. 

(1900)  Under  a  statute  prescribing  a  pun- 
Isbment  of  from  one  to  five  years  imprison- 
ment In  the  penitentiary  at  hard  labor  for 
stealing  cattle.  It  is  not  cnid  and  nnusual 
punlsbment,  upon  conviction  of  sncb  crime, 
to  sentence  tbe  accused  to  imprisonment 
in  tbe  penitentiary  at  hard  Ubor  for  a  period 
of  two  years. 

Hendrlx  v.  United  States,  2  Okla.  Cr. 
240,  im  Pac.  125. 

I  748.   Term  of  impriaonmenL 

(1910)  Expiration  of  time  without  im- 
prisonment is  in  no  sense  an  execution  of 
tbe  sentence. 

Ex  parte  Bldrldge,  3  Okla.  Cr.  409.  lOft 
Pac  990. 

The  time  fixed  for  execution  of  a  sen- 
tence, or  for  the  commencement  of  Its  exe- 
cution, is  not  one  of  its  essential  elements, 
and,  strictly  speaking,  forms  no  part  of  the 
judgment  and  sentence,  which  is  the  pen- 
alty of  the  law  as  declared  by  the  court; 
but  the  direction  with  respect  to  the  time 
of  carrying  It  into  effect  is  in  the  nature  of 
an  award  of  execution,  so  that,  where  tbe 
pcdialty  is  Imprisonment,  the  sentence  may 
be  satisfied  only  by  the  actual  snffering  of 
tbe  Imprisonment  imposed,  unless  remitted 
by  death  or  some  legal  authority. 

(1010)  Ex  parte  Eadridge,  3  Okla.  Cr. 

499,  106  Pac.  980;  (1911)  Ex  parte 

Alexander.  5  Okla.  Or.  190.  113  Pac. 

903;  (1915)  Ex  parte  Oliver,  11  Okla. 

Cr.  536,  149  Pac.  117. 

(1913)  Where  petitioner,  nfter  helnt;  sen- 
tenced for  a  misdemeanor,  ^-as  unlawfully 
released  by  the  county  judge,  county  attor- 
ney, and  sfaerlfi!  before  tlie  expiration  of  bis 
tarn,  be  was,  in  effect,  a  trusty  during  tbe 
balance  of  the  term,  and  could  not  be  again 
incarcerated  after  tbe  time  bas  expired. 
Ex  parte  Eley,  9  Okla.  Cr.  76.  130  Pac. 
S21. 


Expiration  of  time  without  Imprisonment 
Is  in  no  sense  an  «ecution  of  the  sentoice. 
(1915)  Ex  parte  Oliver,  11  Okla.  Cr. 
536,  140  Pac.  117;  (1919)  Ex  parte 
Exelton,  16  Okla.  Cr.  Ill,  180  Pac. 
Pac.  868;  (1920)  Ex  parte  Smltb,  — 
Okla.  Cr.  — ,  190  Pac.  1092. 


S  749.   Nature  and  incidents  of  imprisonnieat. 

Where  a  convicted  defendant  Is  at  lib- 
ertj'  and  has  not  served  bis  sentence,  and 
the  same  is  not  stayed  as  provided  by  law. 
he  may  be  arrested  as  an  escape  and  or- 
dered into  custody  on  tbe  unexecuted  Judg- 
ment. 

(1910)  Ex  iMute  Eldrldge,  3  Okla.  Cr. 
409,  106  Pac.  980;  (1911)  Ex  parte 
Alexander,  5  Okla.  Cr.  196,  113  Pac. 
993;  (1919)  Ex  parte  Exelton.  16 
Okla.  Cr.  Ul,  180  Pac.  868;  (1920) 
Ex  parte  Smith.  —  Okla.  Cr.  — ,  190 
Pac,  W92. 


(1912)  The  prisoner  having  been  for- 
merly convicted,  and  not  having  served  bis 
sentence,  and  tbe  judgment  of  conviction  not 
being  stayed  as  provided  by  law,  he  may  be 
apprehended  as  on  escape  and  placed  in  cus- 
tody on  the  unexecuted  Judgment;  since  ex- 
piration of  tbe  time,  without  Imprisonment, 
Is  in  no  sense  an  execution  of  the  sentence. 
( Following  Ex  parte  John  Eldrldge,  3  Okla. 
Cr.  4W,  106  Pac.  9S0,  27  L.  R.  A.  (N.  S.) 
625,  139  Am.  St  Rep.  967.) 

Ex  parte  Rlggert,  33  Okla.  303,  125  Pac. 
48S. 


S  750.   Place  of  imprieonment. 

(1918)  All  persons  convicted  of  a  fel- 
ony in  this  state  may  be  sentenced  by  the 
trial  Judge  to  serve  the  term  for  which  the 
Jury  has  convicted  either  In  the  state  peni- 
tentiary, located  at  McAlester,  or  in  tbe 
state  reformatory,  located  at  Granite,  in  tbe 
discretion  of  the  trial  Jadge  passing  sentence. 
Cope  V.  State,  15  Okla.  Cr.  437,  177  Pac. 
920. 


CROPS. 

This  topic  INCLUDES  tbe  annual  products  of  tbe  soil  while  nnaevered  therefrom, 
and  rights  of  property  therein. 

It  EXCLUDES  promotion  of  agriculture  in  general  and  agricultural  liens  (Agri- 
culture) ;  conveyance  and  contracts  relating  to  crops  (Sales;  Mortgages) ;  and  liability 
of  crops  to  attachmmt  (Attachment) ;  or  execution  (Execution). 

Analysis. 

§  1.  Nature  of  property. 

§  2.  Ownership  in  general. 

§  3.  Contracts. 

§  4.  Effect  of  sale  or  conveyance  of  land. 

§  5.   In  general. 

§  6.  Effect  of  severance. 
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Cross-References. 


Construction  of  chattel  mortgage  on  crops, 

see  Chattel  Mortgages,  S  46. 
Damage  by  surface  water,  see  Waters  and 

Water  Courses,  SS  35,  36. 
Damage  to  crop  because  of  failure  of  rail- 
road company  to  properly  fence  right  of 

way,  see  Railroads,  S  37. 
Damages  to — Measure  of,  see  Damages^  %  66. 
Exchange  of,  for  real  property,  see  Exchange 

of  Property,  i  3. 
Fraudulent  conveyance  of,  see  Fraudnlent 

Conveyances,  i  36. 
Harvesting  amounting  to  Tvaste,  see  Appeal 

and  Error,  S  753. 
Insurance  of,  see  Insurance,  f  3. 
Lien  on  for  rent,  see  Landlord  and  Tenant, 

S  54. 


Measure  of  dainages  to,  we  Damages,  %  66; 
Evidence,  §  266. 

Property  subject  to  mortgage,  see  (battel 
Mortgages^  S  9. 

Purchaser  at  sheriff's  sale  entitled,  see  Mort- 
gages, S  15f>. 

Replevin  of,  see  Replevin,  8  1. 

Right  of  tenant  to  possession  of  crop,  see 
Landlord  and  Tenant,  %  116. 

Right  to  crops  placed  on  ^imrate  proi)erty 
of  wife^  see  Husband  and  Wife,  1  33. 

Tenants  In  common  of,  see  Tenancy  in  Com- 
mon, %  12. 

ITnlawfuI  taking  possession  of  by  landlord, 

see  Indians,  %  14. 
Who  entitled  to,  see  Customs  and  Usages, 

8  8 ;  Landlord  and  Tenant,  I  54. 


S  I.   Nature  of  property. 

(1809)  Growiiu;  crops  produced  by  an- 
nual labor  are,  for  some  purposes,  a  part 
of  the  real  estate,  while  for  other  purposes 
they  are  regarded  as  personalty. 

Phillips  v.  Kcg^saw,  7  Okla.  674,  66  Pac. 
606. 

The  word  "crops"  In  its  broadest  sigiiifl- 
cation  means  the  l>roduct8  of  the  soil  which 
are  grown  and  raised  annually  and  gathered 
during  a  single  season. 

(1006)  State  Mat  In^.  Co.  v.  CIei-en;»r, 
17  Oklfl.  40.  87  Pac.  683;  (1906)  State 
Mnt.  Ins.  Co.  v.  Ronrk,  17  Okla.  48, 
87  Pac.  581. 

<1»15)  Crops  not  severe<l  from  the  soil, 
are  ordinarily  part  of  the  realty ;  but,  when 
severed  from  the  soli,  they  become  personal 
property. 

fifoblitt  V.  Farmers'  State  Bank  of  a'u^ 
Ue,  54  Okla.  616,  158  Pac.  1164. 

{  2.  OwDerahip  in  general. 

(1004)  Crops  severed  from  the  soil  are 
personal  property,  and  where  a  person  rents 
an  Indian  allotment,  and  placed  In  pos- 
Aesston,  and  har^'ests  and  severs  a  crop,  he 
is  the  owner  of  siicfa  crop,  as  against  an- 
other claiming  the  same  under  a  prior  lease 
to  the  same  land  for  the  same  period,  issned 
by  the  same  authority. 

Wakefield  v.  Dyer,  14  Okla.  92.  76  l»ac. 
151. 

(1909)  Where  there  has  been  a  recovery 
of  posseadon  of  land  held  adrersel}'.  the 
Huccessful  platntllf  is  «ititled  to  a  matured 
crop  of  com  standing  unsevered  on  tlie  land 
at  the  time  of  the  final  judgment  of  ouster 
and  deliver^'  of  possession  of  the  premises  to 
plaintiff  under  right  of  restitution. 

Hartahorne  v.  Ingels,  23  Okla.  535,  101 
Pac.  1046. 

(lOlO)  A  leanee  of  an  Indian  allottee 
could  not  maintain  regilevin  to  recover  com 
raised  by  a  sublessor  and  gathered  by  bini, 
or  standing  matured  and  ungatbered  in  the 


flelde,  where  such  sublessee  remained  In 
possession  of  the  allotment,  thongb  the  sub- 
lease was  void. 

Wattenbarger  r.  Hall,  26  Okla.  816,  110 
Pac.  911. 

§  3.  Contracts. 

(1007)  A  crot^r'a  contract,  whereby  one 
agrees  to  cnltlrate  the  land  of  another  for 
a  share  of  the  crops,  does  not  create  the 
relation  of  landlord  and  tenant,  but  grants 
possession  of  the  land  only  as  an  Incident 
to  the  work  that  Is  to  be  performed,  and 
confers  no  general  right  of  occupancy  of  and 
control  over  the  cultivated  land. 

Moore  V.  Linn,  19  Okla.  279,  91  Pac. 
910. 

§  4.  Effect  of  sale  or  conveyance  of  land. 
\  5.   In  gmeraL 

(1903)  In  the  absence  of  a  reservation, 
tlie  title  to  growing  and  unmatured  crops 
on  land  conveyed  by  warranty  deed  passes 
with  the  land. 

Marshall  v.  Homier.  13  Okla.  2M,  74  Pac. 
368. 

(1920)  Growing  croi»s  are  i)ersonal  prop- 
ert}',  but  i)ass  by  conveyance  as  appurte- 
nance to  the  land,  unless  severed  by  reserva- 
tion or  exception.  A  imrty  may  show  by 
parol  tliat  the  growing  crops  were  reserved 
on  a  sale  of  land,  although  there  may  be  no 
exception  in  the  deed. 

Myers  v.  Hubbard.  SO  Okla.  97,  IW  Pac. 
433. 

§  6.  Effect  of  Mverance. 

(1899)  One  who  recovers  land  held  ad- 
versely by  defendant,  though  entitled  to  tiie 
growing  crops  as  against  defendant.  Is  not 
entitled  to  crops  harvested  by  defendant  be- 
fore the  adverse  possession  has  been  termi- 
nated by  an  ouster. 

Phillips  V.  Keysaw,  7  Okla.  674.  56  Pac. 
695. 

CROSS-APPEAL. 

Necessity  of,  see  Appeal  and  Error,  S  664. 
Prosecution  of,  see  A[V)eal  and  Error,  1  8. 
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CROSS-BILL. 
See  Equity,  I  41. 

CROSS-EXAMINATION. 

.See  Witnesses,  H  75-89. 

Aecusiition  or  con^'lction  of  crime,  see  Wit- 
nesses, i  121. 

As  to  character,  antecedents  and  credibiiity, 
see  Witnesses,  {  77. 

As  to  collateral  facts,  see  Witnesses,  SI  148, 
163. 

As  to  Indictment  or  conviction  of  witness, 

see  Witnesses.  S  121. 
As  to  manner  of  payment,  see  Witnesses, 

I  77. 

Ah  to  manner  of  performance  of  services, 

see  WitneBses,  S  77. 
A«  to  nature  of  relations  between  witness 

and  defendant,  see  Witnesses,  8  132. 
As  to  mnmier  of  living  and  associations,  sec 

Criminal  Lav.  I  192. 
As  to  tbreats  by  deceased,  see  Witnesses, 

i  77. 

Bias  and  prejudice  of  witness,  see  Witnesses, 
8  132. 

By  presiding  judge,  see  Appeal  and  Error, 
8  5G4. 

Conclusiveness  of  answer,  see  Witnesses. 
«  7(». 

Confined  to  subjects  of  direct  examination. 

see  Witnesses,  8  78. 
Custom  of  accepting  premiums  at  later  dnto 

Dflfecting  validity  of  policy,  see  Insurance, 

8  228. 

Discretion  of  coart  see  Appeal  and  Error, 

II  504,  035:  Witnesses,  8  78. 

Rrror  in  ndnilsslou.  see  Criminal  Ijiw,  I  710. 

Evidence  of  customnry  use  of  abbreviations 
In  business,  see  Evidence.  8  227. 

Explanation  of  testimony  in  chief,  see  Wit- 
nesses, S  77. 

Friendliness  or  bi.'is  in  favor  of  either  party, 
see  Witnesses,  |  132. 

Improper,  resulting  In  reversal,  see  Criminal 
r^w,  8  719. 

Intimidating   and   degrading   witness,  see 

Criminal  I^w,  8  719. 
]ntoxl<!tition  of  witness,  seo  Witnesses.  ||  77, 

108. 

Umltlng  scope  of,  see  Witnesses,  8|  76.  82. 
Oltjectlon  to,  see  Appeal  and  Error,  8  129; 

Witnesses,  8  81. 
OcTiipjitlon  of  witness,  see  Witnesses,  8  117. 
Of  defendant,  see  Witnesi^es.  81  82,  99.  111. 
Of  detective  to  show  Interest,  see  Witnesses, 

8  108. 

Of  witness  not  confined  to  questions  ankeil 
im  direct  examination,  fee  Witnesses,  S  78. 

Of  witness  on  trinl  of  defendant  for  homi- 
cide, see  Witnesses.  8  139. 

On  quration  of  credibility,  see  Witnesse»', 
I  117. 

Opinion  as  to  reputation  of  accused,  see 
Criminal  Law,  I  386. 

Permissible,  see  Witnesse4.  I  121. 

rerniisslWe  of  character  witness,  see  Wit- 
nesses. 8  80. 

Itelfitlon  between  witness  ami  defmdant,  see 
Witnesses,  8  132. 

Kepntatlon  of  defendant,  see  Witnesses, 
3  111. 


Rests  In  the  sonnd  discretion  of  the  trial 

court,  see  Witnesses,  8  80. 
Right  of,  see  Criminal  Law,  I  719;  Damages, 

8  106. 

Right  to  nsk  plaintiff  If  be  will  submit  to 
physical  examination,  see  Witnesses.  8  81. 

Right  to  ask  witness  as  to  conviction  of  fel- 
ony, see  Witnesses,  8  121. 

Seoi*  of.  see  Criminal  Law,  8  691 ;  Forgery, 
8  15;  Witnesses,  88  77,  78,  117,  119,  132. 

Tending  to  discredit  statement  of  defendant, 
Witnesses,  8  82. 

Testing  memory  of  witness,  see  Witnesses, 

I  loa 

When  error  in  refusing  cured,  see  Criminal 

I>aw.  8  719. 
Witness  as  to  complicity  in  other  offenaes, 

see  Witnesses,  I  111. 

CROSSINGS. 

.Vccidents  at  railroad  crossings,  see  Rail- 
roads, IS  85-119. 

Construction  and  maintenance  of  railroad 
crossings,  see  Railroads,  8  34. 

Injuries  tu  animals  at  or  near  railroad  cross- 
ing, see  Railroads,  8  151. 

Party  bound  to  take  notice  of  filing  of,  see 
Process,  I  2. 


CROSS-PETITION. 

Assignment  of  error  In  cross- petition  In  er- 
ror, see  Appeal  and  Error,  8  445. 

Personal  judgment  on,  see  judgment  8  92. 

Hlgbt  to  try  after  dismissal  of  petition  by 
plaintiff,  see  Dismissal  and  Nonsuit,  1  17. 


CROSS-PETITION  IN  ERROR. 

Jurisdiction  of  Supreme  Court,  see  Apiieal 
and  Error,  I  136. 


CRUELTY. 

.\s  ground  for  divorce,  see  Divorce,  8  5. 
What  constitutes,  see  Divorce,  S  5. 


CULTIVATION. 
Of  land  in  general,  see  Crops. 


CULVERTS. 

Obatructlon  of  water  course  by  insufflclait 
culverts,  see  Waters  and  Water  Courses, 
i  4. 

CUMULATIVE  EVIDENCE. 

Continuance  to  procure,  see  Criminal  Law, 
§  331. 

Newly  (liscdverwl  cumulative  evidence  as 
ground  for  new  trial,  see  Crlmlna!  Law, 
8  ."lO;  New  Trial.  8  51. 

CURATIVE  ACTS. 
Retroactive  operation,  see  Statutes,  {  142. 
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CURTESY. 

This  topic  INCLUDES  the  Interest  which  a  surrlvlug  husband  has  in  the  real  es- 
tate of  his  deceased  wife  by  reason  of  the  marital  relation  which  existed  between  them; 
requisites  to  such  right;  et^tates  subject  to  curtesy;  bar,  release  or  forfeiture  of;  rights 
and  remedies;  abolition  by  statute. 

It  EXCLUDES  rights  pertaining  to  community  property  (Husband  and  Wife) ;  home- 
steads (Homestead);  statutory  allowances  (Executors  and  Administrators);  rights  of 
inheritance  from  wife  (Descent  and  Distribution) ;  and  rights  under  will  (Wills). 

Analysis. 

§  1.    Nature  and  existence  of  estate. 

§  2.    Statutory  modification  or  abolition. 

§  3,    Bar,  release,  or  forfeiture. 

§  4.    Rights  and  remedies  of  tenant  curtesy. 

Cross-References. 


In  land  of  allottee  of  Creek  Nation,  see  In- 
dians. I  16. 

Of  husband  of  deceased  Creek  allottee,  see 
Indians,  I  11. 


night  of  legislature  to  destroy  where  In- 
terest vested,  see  Constitutional  Law,  i  66. 

KIght  of  surviving  husband  of  full-blood 
Choctaw  Indian,  see  Indians,  $  16. 

Title  by  curtesy,  see  Indians,  1  16. 


I  I.   Nature  and  euBlaice  of  estate. 

(1911)  "Curtesy"  is  the  estate  to  which 
by  common  law  a  man  Is  entitled  on  the 
death  of  bis  wife  in  tbe  lands  and  tene- 
ments of  which  she  was  seized  in  possession, 
in  fee  simple,  or  In  bill  during  their  cover- 
ture, provided  they  had  lawful  issue  bom 
alive  which  might  have  been  capable  of  in- 
heriting tbe  estate,  and  it  attaches  both  to 
her  legal  and  equitable  estates. 

Armstrong  v.  Wood,  195  Fed.  137. 

1 2.   Statutory  modificstion  or  abolition. 

(1014)  T'nder  Act  Cong.  May  2.  1890,  and 
Act  Cong.  June  7.  1897,  8  1,  and  the  Curtis 
Act  Cong.  June  28.  1898.  it  was  held  that 
title  by  curtesy  consummate,  as  it  existed 
in  Arkansas,  attached  In  favor  of  the  hus- 
band residing  In  the  Indian  Territory  to 
nil  lands  of  which  the  wife  became  seized 
duriug  coverture. 

Johnson  v.  Simpson,  40  Okla.  413,  139 
Pac.  129. 

(1918)  Prior  to  statehood,  when  certain 
sections  of  Mansfield's  Digest  were  in  force, 
by  virtue  of  Act  Cong.  May  2,  1890,  the  hus- 
band had.  the  requisite  conditions  existing, 
an  estate  of  curtesy  in  the  lands  of  which 
his  wife  died  seized,  and  there  was  no  law 
in  force  at  that  time  which  gave,  to  the 
exclusion  of  the  husband's  curtesy  right,  the 
minor  child  or  children  of  the  wife  the  right 
to  the  use  and  occupancy,  during  the  min- 
ority of  said  children,  of  the  lands  occupied 
as  a  home  by  the  husband,  wife,  and  child 
at  the  time  of  the  wife's  death. 

Miles  V.  Miles,  73  Okla.  — ,  176  Pac.  222. 

S  i.   Bar,  rf  lease,  or  forfeiture. 

Under  curtesy  consummate,  as  It  existed 
in  the  state  of  Arkansas,  whatever  Interest 


the  husband  acquired  In  the  lands  of  hU 
wife  by  marriage  could  be  swept  away  1^ 
her  subsequent  conveyance  or  devise  of  them 
(following  Johnson  v.  Simpson,  40  Okla.  413, 
139  Pac.  128). 

(1914)  Johnson  v.  Simpson,  40  Okla.  413, 

139  Pac.  129;  (1915)  Pierce  v.  Ellis,  51 

Okla.  710,  152  Pac.  340. 

§  4.  RI|^u    and    remedies    of    tenant  by 
cnrleBy. 

(1918)  The  right  of  curtesy  consiumnato 
may  be  assigned  or  transferred,  and  the  as- 
signee or  trnnsferree  has  a  right  to  the  use 
iind  possession  thereof. 

Miles  V.  Jllles,  73  Okhi.  — ,  175  Pac. 

cusTODiA  u:gis. 

Property  In,  see  Beplevln,  I  24. 

Property  taken  under  writ  of  r^levin,  see 

Replevin,  8  25. 
Ri;,'ht  to  replevy  goods  in  custody  of  law, 
see  Replevin,  S  4. 

CUSTODY. 

Compensation  of  sheriff  for  caring  for  prop- 
erty levied  on.  see  Sheriff  and  Constables, 
S  7. 

Of  bnstai^  child,  see  Bastards,  S  10. 

Of  children  on  divorce  of  parents,  see  Di- 
vorce. 88  94.  98. 

Of  convicts,  see  Convicts,  S  1. 

Of  infant  children,  see  Parent  and  Child,  8  1. 

Of  jury,  see  Criminal  Ijiw,  88  405-502;  Trial, 
8S  165-170. 

Of  property  levied  on,  see  Attachmoit,  88  46- 

59;  Execution,  H  17-26. 
Of  public  funds,  see  Municipal  Corporations, 

8  62;  Officers.  8  38. 
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CUSTOMS  AND  USAGES. 

This  tupic  INCLUDES  establlabed  methods  of  dcallag  lo  particular  occupations  or 
trades  or  any  transuctions  of  a  particular  klud  or  in  particular  localities;  their  op- 
eration and  effect  as  to  contracts;  and  the  i>leading  and  evidence  relating  to  such 
customs  and  usages. 

It  EXCLl^DES  customs  haviug  the  force  of  law  (Common  Law;  and  titles  of  spe- 
cific subjects) ;  mere  practice  or  conne  of  dealing  as  between  persons  in  partlcnlar  re- 
lations (Master  and  Servant;  Agnicj;  and  other  specific  heads);  evidence  of  sod) 
practices  as  showing  due  care  or  negligence  (Negligence;  TrecfMtss;  Damages;  and 
other  specific  heads). 

Analysis. 

§  1.  Requisites  and  validity. 

§2.   Legality. 

I  3.  Application  and  operation. 

§  4.   Knowledge  of  parties. 

§  5.   Reference  to  or  incorporation  of  customs  in  making  contract. 

§  6.   Explanation  of  contract. 

§  7.  Pleading. 

§8.  Evidence  as  to  existence  of  custom. 

Cross  -R  efcrences . 


Allegation  of  custom — Wben  proper,  see  Mas- 

ter  and  Servant  S  119. 
As  to  the  marriage  of  aliens,  see  Marriage, 

i  6. 

Customary  Law,  see  Common  Law. 
Customary  marriages  by  Indians,  see  Mar- 
riage, S  ^■ 

Custom  of  office  and  business  as  evidence  of 
niallius  letters,  see  Crtminal  Law,  8  215. 

Evldmce  of  custom  of  brakeman  to  alight 
from  moving  trains,  see  Master  and  Serv- 
ant, {  129. 

Evidence  of  customs  and  usages  of  Indian 
nation  as  to  marriage,  see  Indians,  (  33. 

Evidence  of  customs  to  aid  in  construction 
of  statute,  see  Statutes,  fi  111. 


I'^vidence  to  conform  to  pleading,  see  Appeal 
and  Error,  S  510. 

Judicial  notice  of  custom,  see  Evidence,  S  121 
.Tudiclal   notice   of   universal   custom,  see 

Landlord  and  Tenant,  S  116. 
Of  the  Creek  Nation,  see  Evidence,  S  22. 
I'aymeot  of  rent  in  advance,  see  Landlord 

and  Tenant,  $  SH. 
Rellauee  of  party  upon  custom  of  clerk  to 

give  notice  of  orders  entered  upon  motions, 

see  Motions^  {  3. 

Submission  of  question  of  custom  to  Jury, 

see  An>eal  and  Error,  S  643. 
I'sages  of  political  parties,  see  Elections,  i 

26. 


S  1.  Reqnieites  and  vsUdity. 
S2.  Legality. 

(1010)  It  Is  well  settled  that  usages  can 
not  be  held  to  subvert  the  settled  mles  of 
law. 

First  Nat.  Bunk  of  Kyars  v.  Eldridge, 
20  Okla.  538.  109  Pac.  02. 

i  3.  Application  and  operation, 
fi  4.   Knowledge  of  parties. 

(IHIO)  Proof  of  a  local  custom,  without 
establishing  knowledge  of  same  in  the  party 
sought  to  be  bound,  unless  such  usage  or 
custom  Is  so  notorious,  universal,  and  well 
established  tiiat  notice  to  such  party  will  be 
conclusively  presumed,  is  not  sufficient 
Talbot  V.  Mattox,  Dawson  &  Posey  Real- 
ty Co.,  26  Okla.  298,  lOB  Pac.  12a 

S  5.  Reference   to    or    incorporation  of 

custom  in  making  contract. 

(1920)  Parties  who  contract  on  a  subject- 
matter  conceniing  which  known  usages  pre- 
vail by  im[4icatton  Incoriiorate  them  into 


their  agreements.  If  nt)thInK  Is  said  to  the 
contrary. 

Cherokee  Grain  Co.  v.  Elk  City  Flour 
MUls  CO.,  78  Okla.  120.  188  Pac.  1067. 

S  6.   Explanation  of  contract. 

(1010)  If  there  was  a  recognized  custom 
or  usage  with  inference  to  the  payment  by 
the  railway  company  of  the  charges  for  com- 
pressing cotton,  such  charges  being  covered 
or  included  by  the  rate  for  transporting  by 
the  carrier  of  the  compressed  cotton,  there 
being  a  question  as  to  the  particular  mean- 
ing of  the  woni»  "uncompreKsed  cotton,  any 
iliuiutlty,"  and  "compressed  cotton,  any  quan- 
tity." such  custom  is  pnmissible  to  be  proved 
as  a  matter  of  explanation  of  the  meaning 
of  such  words  as  such  lu  the  tariff  sheet 
Chicago,  R.  I.  &  P.  R  Go.  v.  Dodson  ft 
Williams.  25  Okla.  822,  107  Pac.  021. 

{1018)  Where  there  Is  ambiguity  or  un- 
certainty as  to  the  meaning  of  the  terms 
nsed  in  the  written  agreement  betwera  the 
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CUSTOMS  AND  USAGES. 


parties,  usages  and  customs  may  be  resorted 
to  tor  the  purpose  of  Interpreting  them,  and 
to  fix  and  explain  the  meaning  of  the  ex- 
pressions and  words  of  doubtful  and  rarions 
meaning. 

Oeveland  v.  Mascbo,  73  Okla.  — ,  176 
PattfiT. 

(1918)  Words  technical  or  ambiguous  on 
their  face  or  foreign  or  pecidiar  to  the  sci- 
ences or  arts,  or  to  particular  trades,  pro- 
fessions, occupations,  or  localities,  are 
pluinable  where  they  are  employed  In  writ- 
ten instruments  by  parol  evidence  of  usage. 
Oereland  t.  Mascbo,  73  Okla.  — ,  17S 
Pac.  1127. 

( 1918)  The  petition  In  this  case  examined, 
and  It  is  held  that,  under  the  allegations 
thereof,  it  was  error  to  sustain  an  objection 
on  the  part  of  the  bank  to  the  introdncttou 
of  evidence. 

Cleveland  v.  MaBCtm,  73  Okla.  — ,  175 
Pac.  927. 

(1920)  Custom  or  usage  may  proiieriy 
be  received  to  ascertain  and  explain  the 
meaning  and  intention  of  the  parties  to  a 
contract,  whether  written  or  parol,  the  mean- 
ing of  which  could  not  be  ascertained  with- 
out the  aid  of  such  extrinsic  evidence,  where 
the  parties  knew  of  the  existence  of  the 
custom  or  usage,  and  contracted  in  refer- 
ence to  It. 

Cberoltee  Grain  Cb.  r.  ESk  CHy  Flour 
Mills  Co.,  78  Okla.  120,  188  Pac.  1087. 

S  7.  Pleading. 

(1911)  As  a  general  rule,  a  local  custom 
or  usage,  or  a  custom  or  usage  applying  to 
a  special  or  particular  class  of  business,  may 
not  tie  made  the  basis  of  recovery  in  an 
action,  unless  such  custom  or  usage  te  pleaded 
by  the  party  relying  on  It;  and  the  exclu- 
sion of  evidence  .to  establish  socb  usage  or 


custom,  In  ttae  absence  of  Its  bavlug  htea 
pleaded,  is  not  error. 

Smith  V.  Stewart,  29  OkU.  26,  116  Pac. 
182. 

(1916)  A  local  custom  or  usage  applying 
to  a  special  or  particular  class  of  business 
may  not  be  proven  to  explain  ttae  ambigu- 
ous terms  of  a  contract,  unless  the  existence 
of  such  custom  or  usage  Is  pleaded. 

Gilbert  v.  Citizens  Mat  Bank  of  Cblcka- 
sba.  61  Okla.  112.  160  Pac.  6»5. 

(1917)  l-:vidence  of  a  custom  of  Are  In- 
surance agents  to  renew  policies  of  insurance 
without  notifying  the  insured,  was  held  In- 
admissible if  not  pleaded. 

School  Dlst.  No.  22  Love  Countj-  t.  Cul- 
well,  62  Okla.  283,  162  Pac.  949. 

(1918)  Ttae  case  at  bar  is  go\'emed  by 
the  rule  of  law  relating  to  the  meaning  of 
technical  terms  or  phrases  used  in  a  par- 
ticular Industry  or  business,  and  not  by  the 
rule  Invoked  by  counsel,  which  requires  the 
custom  of  a  particular  place  and  local  com- 
mercial usages  to  be  pleaded  b^ore  tbey  can 
be  proved. 

WinemUler  v.  Page,  78  Okla.  278,  183 
Pac.  501. 

S  8.  Evidoice  as  to  exiaiMiM  of  cmtom. 

(1008)  Evidence  of  a  custom  alone  un- 
supported tay  other  evidence  Is  not  admis- 
sible to  vary  nn  undisputed  contract  between 
the  parties. 

Rankin  v.  Blaine  County  Bank,  20  Okla. 
6S.  93  Pac.  536. 

(1912)  Where  crops  are  standing  unsev- 
ered  on  leased  land  at  the  expiration  of  ttae 
term,  and  ttae  lease  is  silent  as  to  who  is  en- 
titled to  ttae  waygoing  crops,  it  is  proper, 
wtaere  a  general  usage  prevails  as  to  who, 
under  sucta  circumstances  is  entitled  to  the 
crops,  to  plead  and  prove  sndi  general  usage. 
Moore  V.  Ctougtalin,  35  Okla.  429,  128 
Pac.  257. 


DAMAGES. 

This  topic  INCLUDES  generally  the  right  to  pecuniary  compensation  for  Injuries 
by  the  unlawful  act  or  fault  of  another;  tlie  nature  and  kinds  of  damages;  ttae  grounds 
of  recovery;  ttae  measure  of  damages;  Intitrest  and  costs  as  an  elemmt  of  damages: 
inadequacy  and  excesstveness  of  awards;  and  proceedings  for  ttae  recovery  and  assess- 
ment of  damages. 

It  EXCLUDES  causes  of  action  and  gi'ounds  of  recovery  of  damages  (Action;  and 
titles  of  partk-ular  forms  and  causes  of  uc  tlon) ;  distinction  between  proximate  and  re- 
mote causes  of  injury  (Negligence:  Torts  )  ;  measure  of  damnges  for  breaches  of  imr- 
ticular  classes  of  contracta  and  for  partlc  ular  classes  of  Injuries  to  person,  property, 
reputation,  etc.  (Specific  heads);  correction  of  errors  In,  and  review  of,  awards  of 
damages  (New  Trial;  Appeal  and  Error) ;  damages  for  wrongful  use  or  abuse  of  legal 
process,  etc.  (Attactament;  Execution;  Injunction);  and  damages  for  frivolous  appeals 
(Costs). 

Analysis. 

I.   Nature  and  Grounds  in  General. 

§    1.    Nature  and  theory  of  pecuniary  reparation. 
§    2.   What  law  governs. 
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S    3.   General  and  special  damage. 

§    4.    Certainty  as  to  amount  or  extent  of  damages. 

n.    Nominal  Damages. 

§  5.  Nature  and  theory  of  award. 

§  6.  Award  irrespective  of  actual  damage. 

§  7.  Nominal  or  substantial  damages. 

§  8.   Extent  of  damage  not  shown. 

in.   Gronnda  and  Subjects  of  Compensatory  Damages. 

(A)  Direct  or  Remote,  Contingent  or  Prospective  Consequences  or 

Losses. 

§  9.  Nature  and  theory  of  compensation. 

§  10.  Direct  or  indirect  consequences. 

§  11.  Proximate  or  remote  consequences. 

§  12.   In  general. 

§  13.  Natural  and  probable  consequences  of  breaches  of  contract. 

§  14.   Under  circumstances  within  contemplation  of  parties. 

§  15.  Prospective  and  anticipated  consequences. 

§  16.   In  general. 

§  17.   Breach  of  entire  contract. 

§  18.  Physical  suffering  and  inconvenience. 

§  19.   Aggravation  of  injury  by  disease  or  other  cause. 

§  20.  pKuniary  losses. 

§  21.   In  general. 

§  22.   Loss  of  earnings  or  services. 

§  23.   Impairment  of  earning  capacity. 

§  24.   Loss  of  profits. 

§  25.  Expenses  incurred. 

g  26.   Medical  treatment  and  care  of  person  injured. 

§  27.   Breaijh  of  contract. 

§  28.   Necessity  of  actual  payment  or  legal  liability. 

§  29.  Mental  suffering. 

§  30.   In  general. 

§  31.   -As  distinct  cause  of  action  or  element  of  damage. 

§  32.   Physical  injury  to  the  person. 

§  33.   Humiliation,  insult,  or  other  indignity. 

(B)  Aggravation,  Mitigation,  and  Reduction  of  Loss. 

§  34.   Duty  of  person  injured  to  prevent  or  reduce  damage. 

(C)  Interest,  Costs  and  ^penses  of  Litigation. 
§  35.  Interest. 

§  36.   Breaches  of  contract. 

§  37.    Niature  as  compensation  for  actual  damage. 

IV.   Liquidated  Damages  and  Penalties. 

§  38.  Construction  of  stipulations. 

§  39.   In  general. 

§  40.   Form  and  language  of  instrument. 

§  41.   Certainty  as  to  amount  of  actual  dam:^. 

§  42.   Proportion  of  sum  stipulated  to  actual  debt  or  damages. 

§  43.  Alternative  stipulations  as  provisions  for  liquidated  damages  or 
penalties. 

§  44.  Operation  and  effect  of  stipulations. 

§  45.   In  general. 
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V.   Exemplary  Damages. 

§  46.    Nature  and  theory  of  damages  additional  to  compensation. 
§  47.    Injuries  for  which  exemplary  damages  may  be  awarded. 

§  AS.   In  general. 

§  49.    Grounds  for  exemplary  damages. 

§  50.    Persons   for  or  against  whom  exemplary  damages  may  be 
awarded. 

VL   Measure  of  Damages. 

(A)  Injuries  to  the  Person. 

§  51.  Mode  of  estimating  damages  in  general. 

§  52.  Physical  suffering  and  inconvenience  in  general. 

§  53.  Permanent  injuries. 

§  54.  Loss  of  earnings  or  services. 

§  55.  Impairment  of  earning  capacity. 

§  56.  Expenses  incurred. 

§  57.  Mental  suffering. 

(B)  Injuries  to  Property. 

§  58.  Mode  of  estimating  damages  in  general. 

§  59.  Destruction  or  loss  of  property. 

§  60.  Detention  or  loss  of  use  of  property 

§  61.  Injuries  to  real  propertj*. 

§  62.   In  general. 

§  63.   Temporary  injuries. 

§  64.   Permanent  and  continuing  injuries. 

§  65.   Buildings  or  other  improvements. 

§  66.   Growing  crops,  grass,  shrubbery,  or  trees. 

§  67.  Injuries  to  personal  property. 

§  68.  Mode  of  estimating  damages  in  general. 

(C)  Breach  of  Contract. 

§  69.  Failure  to  perform  in  general. 

§  70.  Delay  in  performance. 

§  71.  Defects  in  performance. 

§  72.  Prevention  or  obstruction  of  performance. 

§  73.  Failure  to  pay  money. 

VIL    Inadequate  and  Excessive  Damages. 

§  74.  Injuries  to  the  person. 

§  75.   In  general. 

§  76.   Temporary  injuries. 

§  77.   Permanent  injuries. 

Vin.   Pleading,  Evidence,  and  Assessment. 

(A)  Pleading. 

§  78.  Allegations  as  to  damage  in  general. 

§  79.  General  or  special  damage. 

§  SO.  Personal  injuries  and  physical  suffering. 

§  81.  Impairment  of  earning  capacity. 

§  82.  Allegations  as  to  amount  of  damages. 

§  83.  Issues,  proof,  and  variance. 

§  84.   Personal  injuries  and  physical  suffering. 

§  85.   Expenses  incurred. 

§  86.  Defects  and  objections  and  waiver  thereof. 
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(B)  Evidence. 

§  87.  Presumptions  and  burden  of  proof. 

§  88.  Admissibility. 

§  89.   Personal  injuries  and  physical  suffering. 

§  90.   Expectancy  of  life  of  person  injured. 

§  91.   Loss  of  earnings  or  services. 

§  92.   Loss  of  or  damage  to  property. 

§  93.   Loss  of  profits. 

§  94.   Pecuniary  condition  of  defendant. 

§  95.  Weight  and  sufficiency. 

§  96.   Personal  injuries  and  physical  suffering. 

}i  97.   Impairment  of  earning  capacity. 

§  98.   Loss  of  or  damage  to  property. 

§  99.   Loss  of  profits. 

§100.   Expenses  incurred. 

§101.   Mental  suffering. 

(C)  Proceedings  for  Assessment. 

§  102.  Inquest  on  default  of  interlocutory  judgment. 

§  103.   Nature  and  form  of  proceedings.  , 

^104.   Entry  of  default  or  judgment. 

§  105.   Scope  of  issues  and  questions  considered. 

§  106.  Assessment  at  trial  of  issues  in  general. 

§  107.  Physical  examination  of  person  injured. 

§  108.  Questions  for  jury. 

§  109.  Instnictions. 

§  110.   In  general. 

§111.   Nominal  or  substantial  damages. 

§112.   Exemplary  damages. 

§  113.   Measure  of  damages  for  injuries  to  the  person. 

§  l}4.   Measure  of  damages  for  injuries  to  property. 

§-115.   Measure  of  damages  for  breach  of  contract. 

§  116.  Verdict  and  findings. 

§117.   Special  interrogatories  and  findings  by  jury. 

Cross-References. 


In  general. 

See  also  Punitive  Damages. 

Action  for,  combined  with  acti<»i  for  refor- 
mation of  written  instrument,  see  Reforma- 
tion of  InstmmentSt,  S  23. 

Alt^ntioD  of  special  damages,  see  Libel  and 
Slander.  \  89. 

Attom^'s  fees  recoverable  in  addition  to 
Actnal  damages,  see  Constitutional  T^w, 

Common  law  action  against  carricr^DefenBe, 
see  Carriers,  §  11. 

Conformity  of  Judgment  to  amount  of  dam- 
ages prayed  for,  see  .Tuiljfment.  SS  90-04. 

Corporation  liable  for  punitive  damnges  from 
acts  of  agent,  see  Corporations.  §  101. 

Counterclaim  In  pleading,  see  Pleading,  %  193. 

Election  as  to  measure  of  damages,  see 
Trover  and  Conversion,  S  24. 

Erroneous  Instruction  as  to  mensnre  of  dam- 
ages, see  Appeal  and  Error,  {  A4fi. 

Erroneous  statement  of  raeasnre  of  damages, 
see  Areieal  and  Error.  {  119. 

Evidence  to  support,  sufficient  on  appeal,  see 
Appeal  and  Error.  S  714. 


Evidence  to  suiqiort  verdict  for  damages  fo' 
personal  injuries,  see  Railroads,  %  167. 

Kxcessive  damages  as  ground  for  new  trial 
see  False  Imprisonment,  S  13;  New  Trial 
SS  37,  68. 

Excessive  verdict,  see  Carriers,  i  110. 
Exemplary  damages  for  fraud,  see  Fnoiii 
J  37. 

Expense  as  item  of  damage^  see  Anlnul^ 

J  27. 

Failure  to  allege  special  damages,  see 

and  Slander,  {  27. 
General  verdict  without  awwrtlonment  of 

damages  among  henefldaries.  see  Mist^i* 

and  Servant.  S  134. 
Illness  a«  element  of  damage,  see  Negligwioe, 

S  26. 

Instruction  as  to,  see  Trial,  %  105. 
Instruction  as  to  damages  recoveraUe 

personal  injuries,  see  Trial,  S  1^- 
Instruction  as  to  measure  of  damages,  bm 

.A.ppeat  and  Error.  {  649. 
Interest  on  damages  accruing  to  diiptio'-  ^ 

State,  %  4. 

Jurisdiction  of  courts  in  damage  cm», 
Ciourts,  S  79. 


Digitized  by  Google 


415  12  Okla.  DlK.1  DAMAGES. 


Limitation  of  action  under  federal  Employ- 
era*  Liability  Act,  see  Limitation  of  ac- 
tions, S  33. 

Losa  of  time  as  element  of,  sec  Chirrlors, 
i  201. 

Mental  distress,  see  Telegraphs  and  Ttie- 

phones,  S  27. 
Miscarriage  as  elem«it  of  damage,  see  Trial, 

i  139. 

Mitigation  of  damages;  see  Master  and  Serv- 
ant. S  13. 

Mitigation  of  exemplary  damages,  see  False 

Imprisonment,  S  9. 
Necessary  parties  In  action  for  injuries  to 

joint  property,  see  Parties,  S  11. 
Pleading  exemidary  damages,  see  Pleading, 

S  161. 

Pleading  unliquidated  damages  ns  counter- 
claim in  action  on  promissory  notes,  see 
Set-oEf  and  Counterclaim,  S  lf>- 

Preseutatton  In  lower  court  of  objections  for 
purpose  of  review,  see  An)eat  and  Krror, 
i  173. 

Procedure  after  setting  uslde  verdict  for  ex- 
cessive damages,  see  New  Trial,  I  36. 

Proof  of  good  faith  for  relief  from  punitive 
damages,  see  Animals,  {  30. 

Punitive  damages  for  failure  to  promptly  de- 
liver a  message,  see  Telegraphs  and  Tele- 
phones, }  28. 

Punitive  damages  (or  unlawful  arrest,  see 
False  Imprisonment,  §  12. 

Recovery  of  interest  on  unliquidated  dam- 
ages, see  Interest,  §  2. 

Release  of  claim  for  damages,  see  Belease. 

R^edy  when  verdict  la  ^cessive,  see  Ap- 
peal and  Error,  {  401. 

Remission  of  part  of  recovery  as  condition  of 
affirmance  of  judgment,  see  .-Vppeal  ancl 
Error,  {  696. 

Resulting  from  act  as  agent  without  au- 
thority, see  Principal  and  Agent,  S  72. 

Reversal  for  error  in  defining  measure  of 
damages,  see  A[^)eal  and  Error,  S  049- 

Review  of  amount  of  recovery,  see  Appeal 
and  Error,  S  S91. 

Right  of  action  for  damages  for  failure  to 
dean  drain,  see  Drains,  S  13. 

Right  to  relief  in  action  for  damages  as 
bar  to  injunction,  see  Injunction,  9  12. 

Special  damages  must  be  alleged  and  proved, 
see  Trial,  I  137. 

Stipulation  for  liquidated  damages  in  con- 
tract of  purchase  and  sale  of  land,  see  Ten- 
dor  and  Purchaser,  }  100. 

'Peat  MM  to  whether  claim  for  damages  is 
baaed  on  contract  or  tort,  see  Pleading, 
124. 

Testimony  as  to  quantum  of  damages,  see 
ETlden««,  {  250. 

Testimony  to  show  plaintiff  is  man  of  means, 
see  Amteal  and  Error,  S  631. 

VwdJct,  when  not  disturbed  on  appeal,  see 
Appeal  and  Error,  S  T15. 

Waiver  of  right  to  sue  for  breach  of  con- 
tract, see  Contracts,  {  143. 

Wboi  action  for  not  adequate  remedy,  see 
Specific  Performance,  }  2. 


Measure  of  damages. 

Erroneous  statement  of  measure  of  damages, 
see  Appeal  and  Error,  S  119. 

In  action  on  attachment  bond,  see  Attach- 
ment {  128. 

Measure  of  damages  by  carrier  for  failure 
to  promptly  deliver  freight,  see  Carriers. 
«  47. 

Measure  of  damages  for  breach  of  agricul- 
tural lease,  see  Landlord  and  Tenant,  S  50. 

Measure  of  damages  for  breach  of  contract 
for  personal  services,  see  Master  and  Serv- 
ant, S  14. 

Measure  of  damages  for  breach  of  contract 
of  employment,  see  Master  and  Servant, 
S  IS. 

Measure  of  damages  for  breach  of  covenant 
of  warranty,  see  Covenants,  i  23. 

Measure  of  damages  for  breach  of  farm 
lease,  see  I^iudlord  and  Tenant,  §  13. 

Measure  of  damages  for  breach  of  non-con- 
tractual obligation,  see  Carriers,  f  171. 

Measure  of  damages  for  breach  of  parol  con- 
tracts relating  to  land,  see  Vendor  and 
I'urt-haser,  S  116. 

Measure  of  damages  for  breach  of  promise 
to  marry,  see  Breach  of  Marriage  Prom- 
ise, S  7. 

Measure  of  damages  for  breach  of  sale  con- 
tract, see  Sales,  §  151. 

Measure  of  damages  for  breach  of  warranty, 

;  see  Sales.  8  153;  Trial,  S  138. 

Measure  of  damages  for  conversion  of  span 
of  mules,  see  I'^ver  and  Conversion,  S  23. 

Measure  of  damages  for  delay  in  transporta- 
tion, see  Carriers,  S  47. 

Measure  of  damages  for  destroying  pros- 
pect gas  or  oil  hole,  see  Mines  and  Min- 
erals. 5  12. 

Measure  of  damages  for  establishment  of 
pesthouse,  see  Eminent  Domain,  S  2. 

.Measure  of  damages  for  injury  to  ahiimient 
of  live  stock,  see  Carriers,  S  119. 

Measure  of  damages  for  loss  of  goods,  see 
BaUmeut,  S  10;  Carriers,  S§  63,  211. 

Measure  of  damages  for  loss  of  collection, 
see  Banks  and  Banking,  S  70. 

.Measure  of  damages  for  iwrsonal  injuries, 
see  Appeal  and  Error,  S  649. 

Measure  of  damages  for  trespass,  sec  Tres- 
pass, S  13. 

Measure  of  damages  for  wrongful  conver- 
sion of  personal  property,  see  Trover  and 

Conversion,  S  23. 
Measure  of  damages  for  wrongful  detention 

of  cattle,  see  Chattel  Mortgages.  S  82. 
Measure  of  damages  for  wrongful  disposseft 

sion  of  agricultural  lands,  see  landlord 

and  Tenant,  }  S2. 
Measure  of  damages  for  wrongful  taking  and 

detention  of  personal  iiroperty,  see  Re- 

IdeTin,  {  47. 
Measure  of  damages  In  action  for  deceit,  see 

Fraud.  $  36. 
Measure  of  damages  In  action  for  negligent 

delay  of  carrier  in  delivay  of  machinery, 

see  Carriers,  S  47. 
Measure  of  damages  in  action  for  wrongful 

death  of  child,  see  Death,  i  38. 
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Measure  of  damagea  in  actlou  uuder  fed- 
enl  Bmi4oye»'  UablUty  Act,  see  Death. 
S  43. 

Measure  of  diimaees  iu  (.■ottdemiiation  pro- 

ceedlnga,  we  Emlnoit  Domain,  {  52. 
Measure  of  damages  In  sale  or  exrtiaiifce  of 

personal  property,  see  Fraud,  S  36. 
Measure  of  damageft— Instruction  us  to,  see 

Trial,  S  164. 
Measure  of  damages  resulting  from  negll- 

genee  of  abiitraetar,  see  Abstracts  of  Title, 

S  1. 

Measui^  of  damages  resoltiug  from  nnlstince, 
see  Nuisance,  I  17. 

Measure  of  damages  to  bomeatead^'s  land, 
see  Public  I^nds,  {  49. 

Mertsnre  of  damages  to  real  estate,  see  Ven- 
dor and  Purebaser,  i  116. 

Measure  of  damages  to  wife  and  minor  chil- 
dren for  death  of  husband,  see  Death,  S  43. 

Measure  of  damages  where  tenant  iiolda  over, 
see  Landlord  and  Tenant,  S  8S. 

Measure  of,  where  agreement  to  renew  pol- 
icy is  not  performed,  see  Insurance.  I  28. 

Measure  of,  in  action  for  wrongful  death, 
see  Death,  S  43. 

Verdict  for  ?25,000  for  death  held  excessive, 
see  Death,  {  44. 

Damaife9  for  particular  injuries. 

See  Breach  of  Marriage  Promise,  S  6;  Con- 
spiracy, S  9;  Death,  S  33;  Malicious  Prose- 
cution, S  20;  Trespass,  SS  8-f>. 

Action  against  pledgee  for  damages,  see 
Pledges,  S  12- 

Action  for  damagea  affulnst  principal  and 
agent,  see  Principal  and  Agent.  S  70. 

Adults  entitled  to,  for  wrongful  death  of 
father,  see  Death,  S  37. 

Breach  of  contract  of  sale,  see  Sales,  §  129. 

Breach  of  coutnict  to  furnish  water  supply, 
see  Waters  and  Water  Courses,  }  43. 

Breiich  of  contract  within  statute  of  frauds. 
Bee  Frauds,  Statute  of,  S  43. 

Breach  of  warranty  of  goods  sold,  see  Sales. 
S  154. 

Converrion  of  personal  property,  see  Trover 

and  Conversion,  {§  22-31. 
Delay  In  transportation  or  delivery  of  goods, 
Carriers,  1  47. 

l>elay  In  transportation  or  delivery  of  live 

stocli,  see  Carriers,  S  119. 
Destruction  of  crop  by  maintenance  of  dam, 

see  Waters  and  Water  Courses,  S  32. 
Detention  of  property  wrongfully  attached, 

see  Attachment,  i  14l>. 
Ejection  of  passenjter,  see  Carriers.  S  201, 
Exemplary  damages  for  breach  of  marriage 

contract,  see  Breach  of  Marriage  Promise, 

i  10. 

Exemplary  damages  in  action  for  fraud  and 

deceit,  see  Fraud,  I  37. 
Fires  caused  by  operation  of  railroad, 'see 

Railroads.  SS  180-182. 
For  breach  of  contract  for  sale  of  personalty, 

see  Sales,  f  141, 
For  breach  of  contract  for  sale  of  wheat,  see 

Sales,  I  48. 
For  breach  of  contract  of  sale  of  lota,  see 

Vendor  and  Purchaser,  I  107. 


For  breach  of  contract  of  sale,  see  Sales. 

i  136. 

I''or  breach  of  contract  within  statute  of 
frauds,  see  Frauds,  Statute  of,  S  43. 

For  breach  of  covenant  in  oil  and  gas  lease, 
see  Mines  and  Minerals,,  S  32. 

For  breach  of  warranty,  h.>c  Sales,  i  154. 

For  death,  see  I>eath,  S  36. 

For  defect  of  goods  sold,  me  Sales.  S  107. 

For  failure  to  deliver  article  purchased,  see 
Sales,  IS  135,  141. 

For  failure  to  iirovide  safe  place  to  work, 
see  Master  and  Servant,  i  31. 

VoT  Injuries  to  live  stock,  .see  Carriers,  f  112. 

For  loss  of  rental  value  of  laud  from  con- 
struction of  railroad  embankment,  sec 
KailroadB,  8  42. 

For  mental  distress,  see  Telegraphs  and  Tele- 
phones, S  25. 

For  obstruction  of  water  course  for  dams, 
see  Waters  and  Water  Courses.  S  32. 

For  penKmal  Injuries  by  a  coal  miner,  see 
Master  and  Servant  I  <Vi. 

I'^or  rape,  see  Rape.  S  30. 

For  repudiation  of  lease,  see  landlord  and 
Tenant.  S  14. 

For  trespass  by  cattle,  sec  Animals.  S  Xd. 

h\tr  use  of  condenuiwl  right  of  way  for  dif- 
ferent purposes,  see  Eminent  Domain,  8  44. 

For  wrongful  eviction,  see  Landlord  and  Ten- 
ant, i  74. 

i-'or  wrongful  foreclosure  of  mortgage,  see 
Chattel  Mortgages,  S  144. 

From  defective  construcr.ion  of  railroad  em- 
bankment, see  UmItatio:i  of  Actions,  8  33. 

I-'roui  wnmgful  use  of  proj'erty,  see  Action. 
8  2. 

In  action  for  attemi}ted  eviction,  see  Assault 

and  Battery,  S  15. 
Injuries  from  defective  water  tower,  see 

Municipal  CorporatUras,  f  294. 
Injuries    from    public    Improvements,  see 

MuniciiMil  Corporations,  88  128-132. 
Injuries  to  passengers,  seo  Carriers,  8  171. 
Injuries  to  projierty  of  riparian  owner,  see 

Waters  and  Water  Courses,  8  17. 
Injury  to  leasehold  estate,  see  Landlord  and 

Tenant,  g  56. 
Injury  to  live  stock  in  transit,  see  Carriers, 

S  119. 

Interruption  of  means  of  Ingress  and  egress. 

see  Endnent  Domain,  8  35. 
fJabillty  for  soiling  explosives,  see  Exi)lo- 

slves,  S  6. 

.Master's  liability  for  Improiwr  medical  treat- 
ment of  servant,  see  Master  and  Servant, 
8  176. 

Negligent  transmission  of  telegram,  see  Trie- 
graphs  and  Telephones,  88  24-27. 

Oil  f()rfeiture  of  oil  and  f?as  lease,  see  Mines 
and  .Minerals,  8  32. 

Overflow  of  land  by  erection  of  dam,  see 
Appeal  and  Error.  S  649. 

PuMlc  nuisance,  see  Nuisance.  S  2i. 

Recoupmoit  for  damage  for  braacll  of  con- 
tract to  purchase  real  estate,  see  Vendor 
and  Purchaser,  S  113. 

Itecovernble  for  death  of  railroad  emjdoye. 
see  Death,  8  35. 

Uecoverable  for  pollution  of  atreams,  aee 
Action.  8  28. 

Recovery  for  mental  anguish,  see  Telegraphs 
and  Telephones,  8  27. 
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Recovery  of  damages  douc  by  cattle,  see 
Anlmalti.  $  38;  Hepleviu,  {  50. 

Hecovery  of  entire  damages  to  real  estate 
in  one  action,  see  Judgment,  S  2.'>0. 

Kediiotioii  of  damages  by  dlschargeil  serv- 
ant, see  Mattter  and  Ser\-aot,  S  14. 

Kesulting  from  wronfrful  death,  see  Death, 
!  37. 

Uight  of  tenant  to  damaiie^  for  Injury  to 
crop,  see  I^mllord  ami  Xenaut,  S  116. 

Siieoial  damages  for  failure  to  deliver  lum- 
ber, aee  Sales,  f  154. 

Taking  or  injuring  property  for  puMlc  use, 
see  Emlueht  Domain,  H  18-55. 

To  growing  crop,  see  Evidence,  i  283 ;  Munici- 
pal Corporations,  I  290. 

To  parent  for  loss  of  service  of  ndnor  child, 
aee  Parent  and  Child,  I  4. 

To  private  property  while  making  jniblic  im- 
provement, see  Eminent  Domain,  II  9,  37. 

T'nder  oil  and  gas  mining  lease,  see  Public 
l^nds,  i  16. 

rnlawful  detainer,  see  Litindlord  and  Tenant, 
I  113. 

Verdict  for,  untrue  service  letter,  see  Appeal 
and  Error,  I  591. 

Violation  of  parol  covenants  and  warranties 
iu  the  sale  of  land,  see  Evidence,  I  217. 

When  punitive  damages  not  allowable 
against  principal  for  act  of  agent,  see 
I'rlnclpal  and  Agent,  I  75. 

Wrongful  death,  see  Death. 

Wrongful  dissolution  of  partnership,  see 
Partnership,  I  34. 

Wrongful  killing  of  child,  see  Death,  §  43. 

Wrongfully  procuring  apixiiiitnient  of  re- 
ceiver, see  Receivers,  f  38. 

Recovery  in  partiettlar  actioru  or  proceedings. 

See  Conspiracy,  I  9;  Ejectment,  5S  53-62; 
Forcible  Entry  and  Detainer,  8  23;  Re- 
plevin. IS  44-50;  Trover  and  Conversion. 
IS  43-51 ;  I'se  and  Occupation,  $  4. 


I.  NATURE  AND  GROUNDS  IN  GENERAL. 

II.  Nature  and  theory  of  pecuniary  repara- 

tion. 

(1918)    One  who  is  Injured  by  the  wrong- 
ful act  of  another  may  recover  any  pecuniary 
lom  sustaiued  by  reason  of  wich  Injury. 
City  of  Cushlng  v.  High.  73  Oklu.  ~, 
175  Pnc.  229. 

(1019)  A  breach  of  ointract  may  result  In 
a  legal  Iosh  although  It  could  be  shown 
perfonnanoe  would  have  teen  a  positive  In- 
jury, 

Ardlionne  v.  Archer,  71  Okln.  — ,  178 
Pac.  263. 

S  2.   What  Isw  governs. 

(1018)  In  an  action  for  breach  of  con- 
trnct.  the  measure  of  damages  is  governed 
by  the  hiw  of  the  place  of  the  contract  at 
the  time  the  same  was  entered  into,  so  that 
Rev.  Laws  1910,  i  28r.C.  has  no  application. 
Itiddle  V.  Hudson.  Of*  Okla.  — ,  172  Pao. 
921. 

(14— Okla.  S.) 


Against  unsuccessful  claluiant  In  attachmeot 
proceedings,  see  Attachment,  I  118. 

Condemnation  proceedings,  see  Eminent  Do- 
main. H  18  55. 

Kxcesslve  In  eminent  domain  proceedings, 
see  Eminent  Domain,  }  29. 

Kxemplary  damages  In  replevin,  see  Rei^evln, 

I  48. 

i:xeniplary  In  action  of  replevin,  see  Re- 
plevin, I  48. 

Kor  breiicli  of  contract  of  sale,  see  Sales, 
S  129. 

l-'or  breach  of  warranty,  see  Sales,  S  154. 
I'or  delay  in  transporttitlon  of  goods,  see 

Carriers,  S  47. 
I'or  delay  in  transportation  of  live  stock, 

see  Carriers,  8  119. 
l-'or  detention  of  property,  see  Replevin, 

II 37,  47. 

For  specific  performance  of  contracts,  see 

Specific  Performance,  8  53. 
I'or  wrongful  attaotament.  see  Attactamoit, 

II  131,  140. 

I'Vtr  wrongful  conversion  by  mortgagee,  see 

Chattel  Mortgages,  I  S2. 
Ill  condemnation  proceedings,  see  Eminent 

Domain,  8  32. 
In  replevin,  see  Replevin,  |8  37,  47. 
In  suit  for  specific  performance,  see  Specific 

I'erformance,  8  52. 
.Mitigation  in  action  of  conversion,  see  Trover 

and  Conversion,  8  28. 
( M)  attachment  bonds,  see  Attachment,  I  128. 
On  bonds  In  general,  see  Bonds,  I  20. 
(in  dissolution  of  Injuctlon,  see  Injonctlon, 

8  87. 

On  Injunction  bonds,  see  Injunction.  I  102. 
\Vrongful  attachment,  see  Attachment,  I  140. 

Wrongful  conversion,  see  Trover  and  Con- 
version, 8  8. 

Wi-ongful  ejectment,  see  Landlord  and  Ten- 
ant, 8  114. 

Wrongful  foreclosure  of  mortgage,  see  Chat- 
tel Mortgages,  I  144. 


S  3.   General  and  special  damage. 

(1021)    "General  damages"  are  such  as 

I  he  law  Implies  to  have  occurred  from  the 
wrung  complained  of,  or  such  damages  as 
the  law  holds  to  be  the  necessary  result  of 
(lie  action  of  the  defendant  while  "special 
damugPH"  lire  such  as  actually  result  from 
ibe  action  of  the  defendant,  but  are  not  such 

II  neceHsary  result  that  will  bo  Implied 
law. 

First  Nat  Bank  of  Mounds  v.  Cox,  82 
Okln.  T29.  108  Pac.  579. 


§  4.    Certainty  as  to  amoant  or  extent  of  dam- 
ages. 

( 1 910 )  The  estimates,  speculations,  or 
conjectures  of  witnesses,  unfounded  In  the 
knowledge  of  actual  facta  from  which  the 
iiiiionnt  of  damages  could  have  been  Inferred 
with  reasonable  certainty,  will  no  more  sus- 
tain H  judgment  than  the  conjecture  of  a 
jury. 

Bokoshe  Smokeless  Coal  Co.  v.  Bray, 
55  Okla.  440,  155  Pac.  228. 
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(1917)  In  actioD  for  bi«ach  ot  contract, 
damages  beld  aBcertalnable. 

Dickeraon  v.  Incorporated  town  of  El- 
dorado, 64  Okla.  142,  166  Pac.  708. 

II.  NOMINAL  DABfAGES. 

{  5.   Nature  and  theory  of  award. 

(1915)  By  "nominal  damages"  Is  lueant 
a  trivial  sum  properly  awarded  in  certain 
cases  for  mere  technical  injury. 

Blake  T.  Atlas  Supply  Co..  SI  Okla.  426, 
152  Pac.  81. 

S  6.  Award  irrespective  of  actual  damage. 

(1906)  The  defendant  In  an  action  for 
wrongful  conversion  of  a  note,  having  wrong- 
fully obtained  possession  of  the  note  of  which 
he  was  the  maker,  and  l>eing  insolvent,  the 
plaintiff  Is  entitled  in  any  event  to  nominal 
damages. 

Cai^s  T.  Vasey  Bros..  23  Okla.  554.  101 
Pac.  1043. 

(1909)  The  measure  of  damages  in  an 
action  for  wrongful  conversion  of  a  note  is 
the  face  value  of  the  note  lesa  any  credit 
thereon  by  reason  of  partial  payment,  or  any 
partial  failure  of  consideration  which  might 
be  legitimately  pleaded  as  an  off-set  or  coun- 
terclaim in  an  action  on  the  note. 

Capps  V.  Vasey  Broa.,  23  Okla.  654,  101 
Pac.  1043. 

(1915)  In  an  action  for  breach  of  con- 
tract, if  proven,  the  plaintiff  may  recover 
nominal  damages,  even  though  no  appreciable 
Injury  has  been  shown. 

Gonrley  t.  Lookabaugh,  48  Okla.  dS,  149 
Pac.  1169. 

S  7.   Nominal  or  subBtantial  damages. 
S  8.  Extent  of  damage  not  shown. 

(1907)  Where,  in  an  action  for  Injuries 
to  an  employe,  there  was  no  proof  of  his 
earning  capacity  prior  to  the  Injury,  nor  of 
the  time  he  was  unable  to  iterform  his  usual 
labor,  nor  of  the  expenses  incurred  tn  con- 
sequence of  the  Injury,  and  the  evidence  only 
showed  that  his  working  capacity  was  re- 
duced one-half,  end  that  bis  life  expectancy 
by  the  mortality  tables  was  a  designated 
number  of  years,  he  is  entitled  to  nominal 
damages  only. 

Coalgate  Co.  v.  Isherwood,  7  Ind.  Ter. 
130.  104  S.  W.  S6S. 

ni.  GROUNDS  AND  SUBJECTS  OF  COM- 
PENSATORY DAMAGES. 

(A)  DIRECT  OB  REMOTE,  CONTINGENT, 
OR  PROSPECTIVE  CONSEQUENCES 
OB  LOSSES. 

S  9.   Nature  and  theory  of  compensation. 

(1921)    One  who  Is  injured  by  the  wrong- 
ful act  of  another  may  recover  any  pecuniary 
loss  sustained  by  reason  of  such  Injury. 
Epps  V.  Ellison.  82  Okla.  224,  200  Pac. 
160. 

S 10.   Direct  or  Indirect  coueqnences. 

(1897)  Where  defendant  Is  liable  for  de- 
stroying plaintiff's  business  by  fire,  gains  pre- 


vented during  the  reconstruction  of  plain- 
tiff's place  of  business  are  iwoper  elements 
of  damages. 

Choctaw,  O.  &  G.  R.  Co.  t.  Alexander, 
7  Okla.  579,  52  Pac.  944. 

§  11.   Proximate  or  remote  consequences. 
S  12.   In  general. 

(1898)  For  failure  to  deliver  to  the  buyer 
drugs  shipped  to  a  certain  place,  there  to 
be  delivered  to  him,  damages  In  loss  of  time 
spent  by  the  buyer  In  preparing  for,  and 
awaiting  the  arrival  of  ihe  goods,  including 
the  expense  of  hiring  a  certain  doctor  In 
preiDiration  therefor,  the  loss  being  limited 
to  the  time  elapsing  between  the  arrival  of 
the  Koods  at  the  place  for  their  delivery  and 
the  beginning  of  an  action  to  recover  there- 
for, are  not  too  remote. 

Moffett-West  Drug  Co.  v.  Byrd,  1  Ind. 
Ter.  612.  43  S.  W.  864. 

(1913)  Damages  suffered  on  account  of 
extra  care  and  attention  required  in  rearing 
sucking  p^,  the  increase  of  the  sows  killed, 
may  be  recovered;  the  killing  of  the  sows 
being  the  proximate  cause  of  such  damages. 
St.  Louis  &  S.  F.  R.  Co.  T.  Steele,  37 
Okla.  536,  133  Pac.  209. 

(191S)  One  sustaining  an  injury  is  gen- 
erally entitled  to  recover  compensation  for 
discomfort,  annoyance,  and  personal  incon- 
venience where  these  are  the  proximate  re- 
sult of  the  defendant's  wrong. 

City  of  CusUng  v.  High.  73  Okla.  — .  176 
Pac.  229. 

(1920)  Where  the  breach  of  a  drilling 
contract  resulted  in  the  euforced  idleness  of 
a  string  of  tools  of  the  plaintiffs  for  a  period 
of  time,  the  rental  value  of  the  tools  for 
such  period  affords  a  proper  element  of  dam- 
iiges,  being  detriment  proximately  caused 
for  such  breach  comi>ensatory  in  their  na- 
ture, and  the  amount  to  be  recovered  Is  a 
question  for  the  Jury  under  the  instructions 
of  the  court. 

TerreU  Co.  v.  Davis,  77  Okla.  SOB,  188 
Pac.  67«. 

§  13.  Natural  and  probable  consequences  of 
breaches  of  contracL 

§  14.   Under  circmnstances  within  con- 
templation of  parties. 

(1912)  In  the  absence  of  proof  aliunde 
of  knowledge  of  the  defaulting  party  at  the 
time  the  contract  is  made,  of  special  circum- 
stances which  make  damages  other  than 
those  that  are  the  natural  and  probable 
effect  of  the  breach  likely  to  flow,  such  dam- 
ages only  as  are  Implied  by  the  contract 
itself,  such  as  would  naturally  flow  from  its 
breach  in  the  usual  course  of  things,  such 
as  would  reasonably  be  anticipated  by 
the  parties  to  such  contracts  In  the  great 
multitude  of  such  cases,  and  such  damages 
only,  may  be  recovered. 

Lamon  v.  Speer  Hardware  Co.,  196  Fed. 
458. 

(1915)  One  seeking  to  recover  special 
damages  for  breach  of  contract  must  show 
that  such  damages  were  within  the  cont^- 
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platlon  of  both  parties  to  tlie  contract;  other- 
wise, he  can  only  recover  such  damages  as 
In  the  usual  course  of  things  flow  from  the 
breach. 

Missouri.  K.  &  T.  Ry.  Co.  v.  Foote,  46 
Okla.  &78,  149  Fac.  223. 

{ 15.  nroipectiTe     and     anticipated  conie- 

qnencQS. 
§  16.   In  general. 

The  jury,  in  a  personal  injury  case,  may 
take  Into  consideration,  in  assessing  the 
damage,  the  pain  and  sufTering  which  may 
reasonably  be  expected  in  the  future,  pro- 
vided evidence  has  been  presented  tending  to 
show  that  the  person  Injured  will,  with  rea- 
sonable certainty  experience  future  pain  as 
a  result  of  the  Injury. 

(1915)  Shawnee-Tecumseh  Traction  Oo. 

T.  Orlggs,  BO  Okla.  S66.  151  Pac.  230; 

(1916)  Muskogee  Electric  Traction  Go. 

V.  Doss,  59  Okla.  234,  15S  Pac.  896. 

517.   Breacfa  of  entire  contract. 

(1916)  Prospective  profits,  proximately 
resulting  from  the  breach  of  a  contract,  are 
recoTerable  In  an  action  for  dam^B,  where 
the  amount  thereof  is  not  contingent  and 
speculative,  but  can  be  measured  with  rea- 
sonable certainty. 

Muak(^;ee  Co.  v.  Tahola  Sand  Co.,  60 
Okla.  196.  169  Pac.  898. 

S  18.   Physical  snfFerinf  and  inconvenience. 

{  19.   ■  Aggravation  of  injury  by  disease  or 

other  canee. 
(1919)  Where  a  party  has  used  reason- 
able care  In  selectli^  a  physician  or  surgeon, 
but  owing  to  nnsklUed  treatment  the  injury 
has  been  Increased,  the  party  causing  the 
original  injury  will  be  held  liable  In  dam- 
ages for  the  latter;  and  the  Issue  is  not 
whether  the  physician  or  surgeon  was.  In 
fact  n  man  of  high  skill,  but  whether  he 
t>ore  such  reputation  as  would  justify  the 
plaintiff  In  calling  for  his  services  under 
the  obligation  to  exercise  good  faith  in  the 
choice  of  his  physician. 

Smith  V.  Missouri.  K.  &  T.  By.  Co.,  76 
Okla.  308,  185  Pac.  70. 

S  20.    Pecnnlary  losses. 
5  21.   In  general. 

(1912)  Where  a  railroad  company  has 
induced  a  cotton  gin  company  to  locate  a 
gin  plant  on  the  railroad's  right  of  way. 
and,  for  an  agreed  price  paid  in  advance, 
contracts  to  lay  a  track  to  the  gin  plant,  the 
object  being  to  have  same  ready  before  ar- 
rival of  the  heavy  machinery  and  material 
for  the  gin,  and  the  putting  In  of  such  track 
is  delayed  an  unreasonable  time,  in  the  ab- 
sence of  some  plausible  excuse  for  the  delay, 
the  road  wlU  be  held  liable  for  the  damage 
thereby  caused:  and  in  an  action  for  the 
delay,  extra  expense  Incurred  In  moving  the 
machineTT  and  material  to  the  gin  site  are 
proper  elements  of  damage. 

St.  Louis  &  S.  F.  It.  Co.  v.  Farmers' 

Union  Gin  Co.,  34  Okla.  270,  12.'>  Pac. 

894. 

S  22.  Loss  of  earnings  or  services. 

(1906)  In  an  action  for  personal  injuries 
preventing  plaintiff  from  pursuing  bis  usual 


occupation,  his  loss  of  earnings  is  a  proper 
element  of  damage. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stlbbs, 
17  Okla.  97,  87  Pac.  203. 

§  23.   Impairment  of  earning  capacity. 

(1911)  In  an  action  by  a  parent  for  the 
loss  of  the  services  of  his  minor  child,  the 
damage  to  the  parent  is  limited  to  such  as 
will  compensate  him  for  the  loss  of  the  child's 
services  to  the  time  of  his  majority,  the 
reasonable  amounts  necessarily  expended  In 
tbe  treatment  and  care  jf  the  child,  and  the 
value  of  the  parent's  services  while  nnrsing 
the  child;  and  the  jury  may  consider  that 
with  age,  growth,  and  experience  the  value 
of  tlie  child's  services  would  Increase,  al* 
though  they  cannot  consider  that  the  child 
might,  if  not  Injured,  engage  In  any  particu- 
lar calling. 

Missouri,  E.  &  T.  R.  Co.  t.  Eforton.  28 
Okla.  815,  119  Pac.  233. 

§  24.  - —  Loss  of  profits. 

(1903)  In  an  action  by  a  merchant  for 
damages  to  his  business  by  the  closing  of  his 
store  under  a  fraudulent  chattel  mortgage, 
where  the  reasonable  loss  of  profits  can  be 
ascertained,  he  can  recover  as  damages  the 
probable  loss  of  profits  sustained  while  the 
store  was  closed. 

Tootle  V.  Kent,  12  Okla.  674,  73  Pac. 
310. 

(19(6)   As  a  general  rule,  anticipated 
profits  prevented  by  breach  of  contract  are 
not  recoverable  as  damages  for  such  breach. 
Clioctaw,  O.  &  G.  R.  Co.  v.  Jacobs,  15 
Okla.  493,  82  Pac.  502. 

(1913)  The  loss  of  profits  proximately  re- 
sulting from  the  destruction  of  an  estab- 
lished business  constitute  an  element  of  dam- 
ages recoverable  for  such  destruction. 

Wellington  v.  Spencer,  37  Okla.  461, 182 
Pac.  675. 

T>oss  of  profits  or  damages  to  a  crop,  If 
within  the  contemplation  of  the  parties  at 
the  time  a  contract  is  made,  which  was  such 
I  loss  or  damage  as  Sowed  directly  or  proxi- 
mately from  the  breach  of  such  contract, 
and  Is  capable  of  accurate  measurement  or 
estimate,  is  recoverable  in  an  action  for 
damages  for  the  breacfa  of  such  contract 
(1913)  First  State  Bank  of  MannsviUa 

V.  Howell,  41  Okla.  216,  137  Pac.  667; 

(1016)  Mackey  v.  Boswell,  68  Okla.  20, 

162  Pac.  193. 

(1916)  As  a  general  tule,  anticipated 
profits  of  a  commercial  or  other  like  busi- 
ness are  too  remote,  speculative,  and  de- 
pendent upon  uncertalitties  and  changing  cir- 
cumstances to  warrant  a  Judgment  for  their 
loss.  The  exertion  to  this  rule  Is  that  the 
loss  of  profits  from  the  destruction  or  in- 
terruption of  an  establlshc<l  business  may  be 
■ecovered  where  it  Is  made  reasonably  cer- 
tain by  competent  proof  what  the  amount  of 
the  loss  actually  Is;  and  such  damages  must 
be  established,  not  by  guess  work,  conjec- 
tures, uncertain  estimates,  nor  by  mere  con- 
clusions, but  by  tangible  facts  from  which 
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actual  damages  luay  be  l-jglcally  and  legally 
8hoWD  or  Inferred. 

Bokoshe  Smokeless  Coal  Co.  v.  Bray.  55 
Obla.  446,  155  Pac.  226. 

(1916)  Only  sueb  damages  may  be  re- 
covered aa  are  establlshetl  by  the  proof  of 
facta  from  which  they  may  be  rationally 
Inferred  wltb  reaaonable  certainty ;  and  6ab- 
stantiall,  competent  evidence  of  the  factt* 
which  constitute  the  cause  of  action  Is  In- 
dispensable to  the  maintenance  of  a  verdict, 
since  conjecture  Is  an  unjust  and  unsound 
basis  for  a  verdict,  and  speculative,  remote, 
or  contingent  damages  can  not  form  th*; 
basts  of  a  lawful  Judgment.  Juries  may  not 
legally  guess  the  money  out  of  one  litigant's 
pocket  into  that  of  another. 

Bokoshe  Smokeless  Coal  Co.  v.  Bray,  5.1 
Okla.  446.  155  Pac.  226. 

S  25.  Expenses  incnrred. 
S  26.   Medical  treatment  and  care  of  per- 
son injured. 

(1899)  A  husband  may  recover  for  medi- 
cal expenses  on  account  of  sickness  of  bis 
wife,  resulting  from  a  nuisance  created  by 
another. 

Adams  Hotel  Co.  v.  Cobb,  3  Ind.  Ter.  50, 
53  S.  W.  478. 

(l&Di)  In  an  action  for  an  assault  on 
a  married  woman,  who  had  become  liable 
for  medical  services  rendered  her.  she  can 
testify  as  to  the  exi>en8es  Incurred  for  sucli 
services 

Willet  V.  Johnson,  13  Okla.  563,  76  Pas- 
174. 

(1920)  In  an  action  for  personal  Injur}-, 
where  there  Is  evidence  that  the  plaintiff 
was  assisted  and  cured  for  by  his  wife,  but 
there  is  no  evidence  In  the  record  of  th«t 
value  of  her  services,  or  that  she  made  an.v 
charge  therefor,  the  plaintiff  Is  Hot  entitled 
to  recover  for  such  services, 

Muskogee  Electric  Tract.  Co.  v.  Kore, 
77  Okla.  234,  188  Pac.  .'i27. 

S  27.   Breach  of  eonlracl. 

See  S  21. 

St.  I»uls  &  S.  F.  It.  Co.  V.  Faruiei-s' 
T'nlon  Gin  Co.,  34  Okla.  270,  125  Pac. 
894. 

9  28.  Necessity  of  actual  payment  or  legal 

liability. 

(1919)  In  an  action  for  personal  luJarieK 
one  of  the  items  of  plalntlfTs  damages  Is  the; 
amount  be  has  obligated  himself  to  pay  for 
medical  attention.  In  an  effort  to  effect  hU 
cure,  and  when  he  ]>lead8  that  said  item.) 
have  been  paid,  and  offers  to  prove  that  tli'> 
items  have  been  incurred,  the  same  Is  not 
such  a  variance  as  would  be  prejudicial  t'l 
the  rights  of  the  defendant,  and  it  is  en-oj- 
for  the  court  to  exclude  such  evidence. 

Sweet  V.  Henderson,  72  Okla.  — ,  17H 
Pac.  666. 

S  29.   Mental  Buffering. 
S  30.   In  general. 

(1915)  No  recovery  can  be  bad  for  mental 
pain  and  anguish,  wbich  Is  not  produced  by. 
connected  with,  or  the  result  of,  some  physi- 


cal suffering  or  Injury,  to  the  person  endur- 
ing the  mental  anguish,  damages  for  pain 
suffered  mentally,  as  the  result  of  a  physical 
Injury,  being  allowed  for  the  reason  that 
such  mental  suffering  Is  necessarily  a  part  of 
the  physical  suffering  and  injury,  and  is  In- 
seimrable  therefrom. 

St.  Louis  &  S.  F.  Ry.  Co.  v.  Kelffer,  48 
Okla.  434.  150  Pac  1026. 

§31.    As  distinct  cause  of  action  or  ele- 

ment of  damage. 

(im)  It  has  been  uniformly  held  that 
in  a  case  resulting  from  tort  or  breach  of 
contract,  where  no  other  damage  can  be 
shown,  there  can  be  no  action  for  mental 
sufferlug  alone. 

Butner  v.  Western  Union  Telegraph  Co.. 
2  Okla.  234,  37  Pac.  1087. 

(1,S!»4)  It  is  a  well-setUed  principle  of 
the  law  that  mental  anguish  can  be  taken 
Into  consideration  as  an  element  of  dam- 
ases  in  connection  with,  and  when  It  is 
conc-omltant  with,  physical  suffering,  or.  In 
other  words,  the  mental  anguish  Involved  In 
the  consideration  of  the  amount  of  damages 
to  be  awarded  Is  that  mental  anguish  con- 
nected with  physical  sufferings,  the  mental 
anguish  resulting  from  th3  consciousness  of 
pbysiciil  pain;  and  mental  anguish  is  not 
taken  notice  of  by  the  law  because  it  Is  the 
proximate  result  of  the  wrong.  In  cases  of 
corftoral  Injuries;  but  It  must  be  Identified 
with  the  physical  pain  before  the  law  of 
damages  will  take  notice  of  It,  so  that  to 
disregard  It  wonid  be  to  disregard  the  physi- 
cal suffering. 

Butner  v.  Western  Union  Tel^rapb  Co., 
2  Okhi.  234,  87  Pac.  10S7. 

(1911 1  In  an  action  under  Wilson's  Kev. 
&  Ann.  Htat.  1U03,  S  306S,  holding  railroad 
companies  liable  for  "nil  damages  sustained 
hy  (ire  originating  from  operating  the  road." 
it  was  held  that  tlie  statute  Is  applicable  to 
damages  to  the  person  or  property,  or  rela- 
tive rights  throUsh  the  act  or  default  of 
another,  and  that  plaintiff  can  not  recover 
for  allegeil  mental  anguish  and  terror  caused 
by  a  fire  negligentl.v  set  out  by  the  defendant 
railroad  company,  while  there  was  no  per- 
sonal Injury. 

Tiller  V.  St.  Louis  &  S.  F.  R.  Co..  %8» 
Fe<l.  994. 

(liH,"!)  Mental  pain  and  suffering,  accom- 
panying i>ersonal  Injury  or  physical  pain.  Is 
always  the  suhject  of  eomijcnsatlon,  but  tlie 
mental  anguish  should  Iw  connected  with 
the  bodily  Injury,  and  he  fairly  and  reason- 
nbl.v  the  ujitunU  consiM|uence  that  flows 
frmn  It. 

Muskogee  Kiectrlc  Traction  Co.  v.  Rve. 
47  Okla.  142,  148  Pac.  100. 

i  32.  Physical  injury  to  the  person. 

( 1017 )    Mental   suffering   In  coniiectlo& 

with  physical  pain  Is  always  a  snbject  of 
compensation,  and  It  Is  uot  error  for  the 
trial  court  to  Instruct  the  jury  that,  in  de- 
termining tbe  amount  of  the  damages,  they 
may  consider  what  physical  pain  and  mental 
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sufTcring  plaintiff  eudured  ns  a  direct  result 
of  bis  tnjurtes. 

City  of  Ada  v.  Smith.  73  Okla.  — ,  175 
Pac. 

S  33.   Hnmilialion,  insuh,  or  other  indig- 

nity. 

(I!):i0)  In  a  ^lersonal  liijurj-  action  in 
which  the  plaintiff  suffered  the  loss  of  the 
slight  uf  an  eye  and  the  same  was  removed 
from  its  socket,  and  the  court  instructed  the 
Jury  that  one  of  the  elements  entering  Into 
Ills  diimnges  was  the  InconvenlMiee  uf  ^uidK 
through  life  with  one  eye  and  sacta  anguisli 
■8  be  has  suffered  and  will  continue  to  suf- 
fer hy  rrasou  of  the  mutilation  of  his  fact> 
and  the  fact  that  he  may  become  an  ohject 
of  curiosity  and  ridicule  among  his  fellows, 
held,  not  error. 

Muskogee  Electric  Trac.  Co.  v.  WImuter. 
80  OkUi.  11.  IM  Pac.  107. 


{B>  AGGRAVATIOX.  MITIGATION,  AND 
REDUCTIONS  OF  LOSS. 

134.   Dnty  of  person  injured  to  prevent  or 
rttdnce  damage. 

(1011)  The  rule  that  a  party  aggrieved 
by  a  trespass  will  not  be  allowed  to  recover 
damages  resulting  from  his  neglect  to  em- 
ploy the  ohvlons  and  necessary  means  of 
preventing  or  lessening  them  Is  simply  one 
of  good  faith  and  fair  dealing,  but  when- 
ever one's  right  to  his  proi)ert>'  is  wll- 
fnlly  or  criminally  invaded  by  a  contiiiuini; 
tort,  and  Injury  arises  tberefroni.  he  may 
recover  any  damaaes  sustained  by  reason  of 
such  invasion,  and  Is  not  bound  under  such 
drcurostances  to  do  any  act  to  relieve  the 
tortfeasors  of  the  ordinary  consequences  of 
their  wrongs,  and  this  Is  especially  trur 
where  the  trespassers  have  profited  by  tbelr 
tort 

Shannon  v.  McXabb,  2(i  Okla.  12(' 
Pac.  208. 

(1!»15)  In  a  case  Involving  ajiplicatlon  of 
the  principal  that  a  pii  rty  whose  proi)erty 
Is  eiHlangered  or  Injured  by  the  act  or  omis- 
sion of  another  must  reasonably  exert  him- 
self to  prevent  or  lessen  his  damage,  the 
question  of  whether  such  party,  under  the 
circumstances  and  in  good  faith,  exercised 
ordinary  care  and  diligence  to  that  end  is 
one  of  fact,  to  be  determined  by  the  jory. 
or  court  sitting  as  a  Jury. 

Blake  v.  Atlas  SuRily  Cc,  51  Okla.  42<i, 
J52  Pac.  81. 

(19in)  Where  im  injured  iiarty  Amis  that 
a  wrong  has  been  perjieCrated  on  him.  he 
should  use  all  reasonable  means  to  arrest 
the  loss.  It  Is  only  incumbent  on  him,  how- 
ever, to  use  reasonable  exertion  and  incur 
reasonalHe  expense,  and  the  question  In  such 
cases  Is  always  whether  tlic  net  was  a  rea- 
sonable one.  huvtng  regard  to  all  the  circum- 
stances of  the  particular  case. 

Sackett  T.  Rose.  M  Okla.  31)8.  ^M  Pac. 
1177. 

(Iftl.S)  The  gmeral  rule  Is  that  a  i>erson 
injured  by  the  n^ligence  uf  another  Is  hound 
to  use  ordinary  care  In  the  treatment  of 


such  Injurj'.  and  can  not  recover  enhanced 
damages  arising  from  bis  neglect  to  exercise 
such  care,  but  such  subsequent  negligence 
goes  only  to  the  amount,  and  will  not  defeat 
a  recovery  for  the  original  injury. 

City  of  Ada  v.  Smith,  73  Okie.  — ,  176 
Pac.  924. 

((■)  IXTKREST.  COSTS,  ANI>  EX^E^'SBS 
OF  LITIGATION. 

S  35.  Interest. 

§  36.   Breaches  of  contract. 

(1S!)!I)  In  an  action  for  damages  for 
bleach  uf  u  written  contract,  it  la  proper 
for  tlic  cuurt  to  Instruct  for  Interest  on  the 
damages.  If  any  are  found. 

Missouri.  K.  &  T.  Ity.  Co.  v.  Truskett, 
•2  Ind.  Ter.  033,  53  S.  W.  444. 

(11)17)  Where  a  defendant  knew,  as  pay- 
ments un  n  contract  were  being  made  by  him 
to  nnotber.  that  plaintiff  was  entitled  under 
his  written  agreement  to  receive  such 
amount,  be  could  not  be  heard  to  complain 
ot  tbe  ulloM-ance  of  Interest  thereon. 

St  vems  V.  Kuglish,  63  Okla.  84,  103  Pac. 
526. 

<l!f17)  Under  the  express  provision  of 
Itev.  lAws  1010,  S  2S48,  plaintiff  was  entitled 
to  recover  Interest  upon  damages  where  the 
amount  of  the  damages  was  easily  capable 
of  l)elng  made  certain. 

Severens  v.  English,  63  Okla.  84,  163  Pac. 
520.  ( 

§  37.   Nature  as  compensation  for  actual  dam- 
age. 

(liilS)  Rev.  Uiws  1910.  f  075,  which  pro- 
vliles  that  contracts  by  which  the  amount  of 
daiuHKes  to  l>e  paid  for  a  breach  of  an  obli- 
gation Is  determined  In  anticipation  thei'eof 
Is  to  that  extent  void,  forbids  one  jjarty  from 
taking  advantage  of  another  by  holding  or 
claiming  money  advanced  ou  the  contract  as 
)i  forfeiture. 

Brisco  v.  Johnson,  73  Okla.  — ,  175  Pac. 
214. 

(litlO)    The  effect  of  Itev.  Laws  1910, 
S  1>74,  Is  to  reject  and  avoid  the  penal  clauses 
in  contracts,  leiiving  the  obligees  to  a  col- 
lection of  the  actual  damages  sustained. 
McAlester  v.  WlllIaniB.  77  Okla.  65,  186 
I'ae.  4G1. 

IV.  LIQUIDATED  DAMAGES  AND 
PENALTIES. 

i  38.   Constrartion  of  stipulations. 
8  39.   In  generaL 

(lOl(t)  Tbe  statutes  of  Oklahoma  ex- 
pressly pi-ohlblt  forfeiture**,  except  where  it 
would  be  ini[iracticable  or  extremely  dlffl- 
ciilr  to  lix  the  actual  damages. 

nillun  V.  Itingleman,  5.*:  Okla.  331,  155 
Pne.  063. 

(1910)  Tlie  question  whether  the  amount 
stipulated  to  be  paid  upon  failure  of  perform* 
ajicc  is  to  be  treated  as  liquidated  damages 
or  as  a  penalty  is,  in  its  Inst  analysis,  a 
<luestion  uf  law  for  the  court,  to  be  deter- 
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mined  from  the  lansnage  and  sobject-matter 
ot  the  contract,  the  evident  intent  of  the 
parties,  and  all  the  facts  and  circumstances 
under  which  the  contract  was  made. 

McAlester  v.  WUllams,  TT  Okla.  65,  ]»G 
Pac.  461. 

S  40.  Form  and  language  of  iastmment, 

(1805)  A  sum  of  money  tn  gross  to  be 
paid  for  the  nonperformance  of  an  agree- 
ment is  ordinarily  considered  a  penalty,  and 
not  liquidated  damages;  and  where  the  pen- 
alty is  e^ressly  reserved  as  such  by  the 
denomination  of  the  parties,  the  Inferenct; 
is  stronger,  and  it  v/iW  require  very  strong 
evidence  to  authorize  the  court  to  say  that 
the  words  of  the  parties  did  not  express  their 
own  intention. 

Kelley  v.  Seay,  3  Okla.  527,  41  Pac.  615. 

(1800)  Where  a  contractor  binds  himself 
iu  a  fixed  sum  for  the  performance  of  the 
contract,  without  stating  whether  such  sum 
is  intended  as  a  p«ialty  or  as  liquidated 
damages,  and  without  regard  to  the  magni- 
tude or  to  the  number  of  any  breaches  that 
may  occur,  or  the  amount  of  damages  that 
may  ensue,  and  the  contract  is  such  that  it 
may  be  iwrtlally  performed  and  partially  vio- 
lated, the  sum  so  fixed  Is  a  penalty. 

City  of  El  Bono  v.  CuUinane.  4  Okla. 
457,  46  Pac.  510. 

(1907)  Where  a  street  railway  company 
executed  a  bond  to  a  town  to  secure  the  con- 
struction ftnd  operation  of  a  street  railroad 
under  an  ordinance  granting  a  franehl8«( 
therefor,  the  sum  named  as  the  penalty  of 
the  bond  was  recoverable  for  breach  thereof 
as  liquidated  damages. 

Choctaw  By.  &  Ughtlng  Co.  v.  Incor- 
porated Town  of  McAlester,  7  Ind.  Ter. 
520,  104  S.  W.  821. 

(1015)  WTiere  a  contract  provides  for  n 
number  of  distinct  things  to  be  done  by  one 
of  the  parties,  and  further  provides  a  sum 
certain  to  be  taken  as  liquidated  damages,  If 
there  is  only  a  partial  breach,  the  sum  agreed 
uixtn  as  liquidated  damages  must  be  held  a 
"penalty,"  and  the  plaintiff  can  only  recover 
bis  actual  damages. 

City  Nat  Bank  t.  Kelly,  51  Okla.  445, 
151  Pac.  X172. 

S  41.   Certainty  as  to  amount  of  actual 

damage. 

(1900)  Under  Stat  1803,  18  857,  858 
(Wilson's  Rev.  &  Ann.  Stat.  1903,  88  816. 
817),  providing  that  every  contract  liy  which 
the  amount  of  damages  to  be  paid  for  breach 
iH  determined  In  anticipation  thereof  Is  to 
that  extent  void,  except  in  cases  where  from 
the  nature  of  the  case  It  would  be  imprac- 
ticable or  extremely  difficult  to  fix  the  actual 
damage;  held  that  a  pruvl&lon  in  a  contract 
for  the  sale  of  buggies  that  In  case  the  buyer 
should  countermand  the  order  he  should  for- 
f^t  20  per  cent,  of  the  Invoice  price  as 
liquidated  damages  is  in  conflict  with  the 
statute,  and  therefore  void. 

Mansur  &  Tebbetts  Implement  Co.  v. 
Willet,  10  Okla.  383,  61  Pac.  1066. 


(1912)  Where  two  parties  rater  into  a 
written  contract  wherein  the  second  party 
Is  appointed  as  agent  of  the  first  par^  for 
the  negotiation  of  a  loan,  and  such  contract 
provides  that  If  the  loan  Is  negotiated,  and 
the  first  party  falls  or  refuses  to  accept  it 
that  he  will  pay  to  the  second  party  5  per 
cent  of  the  amount  of  the  loan  as  damages 
for  such  failure  or  refusal,  such  provision  is 
in  conflict  with  Comp.  T..aws,  1900.  f  112a 
Demlng  Inv.  Co.  v.  Balrd,  32  Okla.  808, 
122  Pac.  676. 

A  contract  providing  for  the  recovery  of 

a  fixed  sum  as  liquidated  damages  upon  a 
breach  thereof  Is  void  to  that  extent,  where 
the  ascertainment  of  the  actual  damages 
Incurred  because  of  the  breach  Is  neither 
impracticable  nor  extremely  difficult  (Bev. 
Laws  1910,  88  975,  976). 

(1915)   Home  Pattern  Co.  v.  Mascho, 

46  Okla.  55,  148  Pac.  131;  (1918)  J. 

I.  Case  Plow  Works  v.  Stewart,  70 
■  Okta.  — ,  178  Pac.  104S. 

(1016)  A  provision  In  a  contract  provid- 
ing that,  should  either  pai-ty  make  default  In 

the  terms  thereof,  each  agrees  to  pay  the  ad- 
verse party  the  sum  of  $100  as  liquidated 
damages,  is  void,  when  by  the  nature  of 
the  case  it  would  not  be  extremely  difficult 
to  fix  the  actual  damages  for  breach  of  the 
contract. 

Chllds  r.  Moore,  57  Okla.  638,  157  Pac. 
333. 

(1918)  L'pon  consideration  of  the  con- 
tract Involved  it  was  found  that  it  would 
not  be  "impracticable  or  extremely  difficult" 
to  flx  the  amount  of  actual  damage  occa- 
sioned by  its  breach. 

J.  I.  Case  Plowworks  v.  Stewart,  70  Okla. 
— ,  173  Pac.  1048. 

(1918)  Where  practicable,  actual  rather 
than  stipulated  damage  for  the  breach  of  a 
contract  win  be  awarded. 

J.  I.  Case  Plowworks  v.  Stewart,  70 
Okla.  — ,  173  Pac.  1048. 

(1918)  The  giving  of  an  instruction  in  an 
action  based  on  the  breach  of  an  oUli^tion 
arising  from  contract,  which  recognizes  the 
right  of  one  of  the  parties  to  said  contract 
to  retain  money  advanced  as  a  part  of  the 
purchase  price  of  property  as  a  forfeit,  when 
the  damages  sustained.  If  any,  are  easily 
ascertninable,  constituted  reversible  error. 

Briscoe  r.  Johnson,  73  Okla.  — ,  176  Pac 
214. 

(1919)  The  effect  of  Rev.  Laws  1910, 
88  075,  076,  is  to  avoid,  to  that  extent,  every 
contract  by  which  the  amount  of  damages  to 
be  i>ald  for  the  breach  of  contract  is  de- 
termined tn  anticipation  thereof,  except 
where  from  the  nature  ot  the  case  it  would 
be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage.  Stipulations  and  condi- 
tions failing  within  the  exception,  the  f>tac- 
ute  provides,  "shall  be  held  valid." 

McAlester  v.  Williams,'  77  Okla.  65.  186 
Pac.  461. 
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(1919)  A  contract  relating  to  the  sale 
of  land  and  erection  of  buildings  tbereon,  in 
default  of  erection  of  which  vendee  was  to 
pny  $1,000  as  liquidated  damages,  held  to 
provide  (or  the  payment  of  a  sum  presumed 
to  be  the  amount  of  damage  vrbich  would  be 
sustained  by  breach;  and,  since  from  the 
nature  of  the  case  It  would  be  Impracticable 
or  extremely  difficult  to  dx  the  actual  dam- 
ages, the  contract  was  valid  within  Rev. 
Laws  1010,  H  »75,  970. 

McAlester  t.  Williams,  77  Okln.  65,  186 
Pac.  461. 

}  42.   Proportion  of  sum  stipalited  to  ac- 
tual debt  or  damages. 

(1910)  Where,  tmder  the  laws  In  force  in 
the  Indian  Territory  prior  to  the  erection  of 
the  state,  B.,  having  agreed  to  file  on  bis 
surplus  allotment  within  a  certain  time  after 
hlB  approval  by  the  Secretary  of  the  In- 
terior as  a  citizen  by  marriage  of  the  Chicka- 
saw Xation,  and  to  convoy  the  same  to  G,, 
who  was  then  and  there  to  pay  B.  as  a  con- 
sideration therefor  the  sum  of  $2,000,  it  being 
stipulated  that.  In  the  event  that  either  party 
defaulted,  the  other  should  pay  or  forfeit 
the  sum  of  $500  as  stipulated  or  liquidated 
damages,  it  was  held  that  such  sum  as  liqul- 
diited  damages  could  be  recovered  on  such 
an  agreement  without  alleging  and  proving 
the  actual  damages  sustained. 

Gann  v.  Hall,  26  Okla.  ^  110  Pac.  1067. 

I  43.   Alternative  stipolationB  as  proviuons  for 
liquidated  damages  or  penaltiei. 

(1016)  Where  the  performance  of  a 
thing  is  secured  by  a  poialty,  the  doing  of 
the  thing,  and  not  the  payment  of  the  pen- 
alty, is  considered  the  substance  of  the 
transaction.  The  parties  may,  however,  If 
they  choose,  stipulate  tiat  the  obligor  shall 
have  the  option  either  to  do  the  thing  or' pay 
the  penalty;  but,  as  such  n  provision  always 
gives  one  party  a  clear  advantage  over  the 
other,  such  a  construction  is  not  given  unless 
it  is  clear,  from  the  face  of  the  Instrument, 
that  such  was  the  intention  of  the  parties. 
DUIon  V.  Ringleman,  55  Okla.  331,  155 
Pac  563. 

S  44.   Operation  and  effect  of  ttipnlations. 
S  45.   In  general. 

(1805)  No  other  sum  can  be  recovered 
under  a  penalty  than  that  which  will  com- 
pensate the  plaintiff  for  his  actual  loss. 

KeUey  v.  Seay,  3  Okla.  627,  41  Pac.  QiS. 

(190S)  A  clause  in  a  contract  providing 
that  either  party  on  failure  to  comply  with 
and  perform  the  contract  shall  pny  to  the 
other  a  certain  sum  of  money,  Is  lu  conflict 
with  i  816,  Wilson's  Rev.  &  Ann.  Stat  1003, 
and  is  void,  when  from  the  nature  of  the  case 
ft  would  not  be  impracticable  or  ectremely 
difllcult  to  fix  the  actual  damages  for  breach 
of  the  contract 

Haler  v.  McDonald,  21  Okla.  470,  96  Pac. 
654. 

(1916)  In  all  cases  where  a  party  relies 
on  the  payment  of  liquidated  damages  as  a 
discharge,  it  must  clearly  appear  that  they 


were  to  be  paid  and  received  absolutely  la 
lieu  of  performance. 

DIUon  v.  Ringleman.  55  Okla.  831,  1S6 
Pac.  563. 


V.  EXEMPLARY  DAMAGES. 


S  46.   Nalnre  and  theory  of  damages  additional 
to  eompenMtion. 

Exemplary  danmges  are  imposed  1^  the 
law  on  the  theory  of  puniahment  to  the 
iiffeuder,  for  the  general  benefit  of  society, 
and  as  a  restraint  to  the  transgressor,  and 
are  allowed  only  in  cases  where  malice,  fraud, 
oppression,  or  gross  n^ligence  enter  into 
the  csiuse  of  action. 

(1913)  Rhyne  v.  Turley,  37  Okla.  159, 
131  Pac.  695;  (1915)  Williams  v.  Bald- 
rey,  52  Okla.  126,  152  Pac.  814;  (1017) 
Jones  Leather  Co.  v.  Woody,  67  Okla. 
— .  IflO  Pile.  S78. 

(1915)  Where  plaintiff  does  not  recover 
iictuiil  damages  in  an  action  for  delay  in 
delivering  a  death  message,  a  verdict  for  ex- 
emplary damage  alone  should,  upon  proper 
jippllcation  to  the  court,  be  set  aside. 

Western  X^nlon  Telegraph  Co.  v,  Gar- 
rett, 50  Okla.  50,  158  Pac.  619. 

9  47.   Injuries  for  which  exemplary  damages 

may  be  awarded. 
S  48.   In  general. 

(1917)  Whore  an  action  is  founded  upon 
the  breach  of  a  written  contract  to  accept 
and  pay  for  certain  construction  work,  plain- 
tiff is  not  entitled  to  recover  exemplary  dam- 
ages, attorney's  feee^  and  UitereM  paid  on 
money  borrowed,  as  a  result  of  the  breach 
to;  meet  the  obligations,  as  such  are  too 
remote. 

Trustees  of  Horton's  Estate  t.  Sherwln, 
«3  Okla.  259,  164  Pac.  460. 

$  49.  Gronnds  for  exemplary  damage. 

See  S  45. 

Jones  Leather  Co.  t.  Woody,  67  Okla. 
— ,  16!)  Pac.  878. 

(1806)  A  passenger  Injured  through  the 
carrier's  negligence  Is  not  entitled  to  aem- 
plary  damages,  in  the  absence  of  a  showing 
of  malice  or  reckless  Indifference  of  conse- 
quences on  the  part  of  the  carrier. 

Atchison,  T.  &  S.  P.  R.  Co.  v.  CHiamber- 
laln.  4  Okla.  542,  46  Pac.  400. 

To  authorize  o  Judgmmt  for  exemplary 
damages,  tn  an  action  sounding  In  tort,  the 
proof  must  show  some  element  of  fraud, 
malice,  or  oppression,  and  the  act  which 
constituted  the  cause  of  action  must  be 
actuated  by  or  accompanied  with  some  evil 
Intent,  or  must  be  the  result  of  such  gross 
negligence  ( such  disregard  of  another's 
right)  as  is  deemed  equivalent  to  such  in- 
tent ;  and  where  there  Is  a  want  of  any  of 
these  elements,  the  damages  recoverable  are 
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(■onflncd  to  the  Iohs  sustaiued  aiul  iiotlilug 
more. 

(1012)  Western  I'uiou  Tel.  Co.  v.  Iteeves. 
•M  Oklrt.  4US,  !:;([  Pac  21(!:  (tUlli)  Ft. 
Suiitli  &>.:  n.  Co.  V.  V\m\.  'M  OkUi. 
57.'*,  VJti  I'lic.  74."):  (1!)ir»)  Wlllfiiiils  V. 
BuWrey.  :>-2  <)klji.  llMi.  ir.2  Pae.  S14 ; 

niiwkell  Nat.  Bunk  v.  Stewnrt. 
70  Oklii.  .~iN,  1S4  Pile.  4(». 

(1I>13)  Kxeuipliir?'  damaKes  ai*?  alluwetl 
only  where  there  bus  been  malice.  friiu<l,  oi>- 
preHsion  or  ttroHH  negligence. 

Ilhyne  v.  Turiey,  37  Oltln.  15l>,  131  Pac. 
605. 

(1&13)  iC.\einiil>iry  damuges  cau  be  award- 
ed only  In  eases  where  the  defendant  is  ac- 
tuated by  fraud  or  malice,  or  Is  guilty  of 
mu'b  groRg  neftligence  as  indicates  a  re<'kless 
disregard  for  the  riglit  of  others, 

St.  Ix)Ui8.  I.  M.  &  S.  Ky.  Co.  v.  Preelaiid, 
3!)  Okla.  m,  134  Pnc.  47. 

(lOlti)  The  evidence  was  lield  to  be  suffl- 
eient  to  BUataiii  nn  action  for  the  recovery 
of  pompenBEtorj'  damages  for  tlie  negligence 
of  idaintilTs  in  error  conductor,  but  it  is 
furthermore  lidd  not  to  be  sufficient  to  sus- 
tain a  recovery  of  exemplary  damages,  which 
can  only  be  recovered  where  the  conduct 
complained  of  shows  the  defendant  to  have 
been  actuntetl  by  malice  or  fraud,  or  to  have 
been  guilty  of  oppression,  or  of  gross  negli- 
gence, as  amounts  to  malice,  as  where  Its 
conduct  Is  so  wantonly'  and  grossly  negligent 
as  to  indicate  a  reckless  disregard  for  the 
rights  of  others. 

Chicngo,  It.  I.  &  P.  Ity.  Co.  v.  Weils.  5(1 
Okla.  .^m.        Vac.  314. 

(1017)  To  authorize  a  recuverj-  f()r  ex- 
emplary or  punitive  damages  In  iin  action" 
sounding  In  tort,  the  evidence  must  show 
some  element  of  oppression,  fraud  or  malice; 
i.  e.,  the  act  which  constitutes  the  cause  ot 
action  must  have  been  aetuate^i  by  or  ac- 
companied with  some  evil  Intent,  or  mtist 
have  been  the  result  of  such  gross  nt^lgence 
HH  Is  deemeil  equivalent  to  sueli  intent. 

Western  I'lUon  Tel.  Co.  v.  Cates.  (K 
Okla.  13»,  104  Pao.  T7!i. 

(lOlT)  In  an  ac-tion  for  the  breach  of  an 
oltligation  not  arising  froni  contract,  exem- 
plary or  punitive  damages  can  be  recovered, 
In  addition  to  tlie  nctual  diiniages.  only 
where  the  defendant  has  been  guilty  of  op- 
pression, fraud,  or  malice,  nctU!il  or  pre- 
snmed. 

Western  l'ni»m  Tel.  Co.  v,  Cates.  6.^ 
Okbi.  130,  104  Pac.  770. 

§  50.   Person*  for  or  against  whom  exemplary 
damageB  may  lie  awarded. 

(1897)     In  the  absence  of  a  statute  pro- 
viding for  It.  snreties  are  not  liable  for  ex- 
emplary damages;  tbelr  liability  extending 
only  to  comi>ensation  for  actual  injuries. 
Hixon   v.  Cupp,  fl  Okla.  .M5,  40  Pnc. 
02". 
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VI.  MEASURE  OF  DAMAGES. 

Fur  itartirular  injuries. 

i'orclble  ICntry  and  I>otalner.  5  Tres- 
l»ass,  S§  S,  0;  \'m  and  Occupation,  9  4. 

Mreacli  of  contnu-t  for  sjile  of  goods,  see 
Sales.  5  !:.•<». 

Delay  In  triins|K>rtation  of  g(M«Is.  see  Car- 
riers. 9  47. 

-^jtHtiou  of  imssenger.  see  Carriers,  i  '2M\. 

i-'or  brencii  of  warranty,  see  Sales,  9  1^. 

injuries  to  live  stwk.  see  Carriers.  9  HO. 

.V'n>ngful  attachment,  see  .\ttacbuient.  i  14tl. 

Wrongful  conversion,  see  Trover  and  Con- 
version. S  23. 


(A)  ISJCIIIKS  TO  THE  PKIISOX. 

S  51.    Mode  of  eitimating  damages  in  general. 

(liK)7)  In  an  action  by  a  servant  for  i»er- 
soniil  injuries,  if  the  Jury  finds  for  piahitUf. 
Iliey  have  the  right  to  award  such  dnm- 
iiges  as  they  deem  proper,  taking  Into  con- 
>ideratlun  the  injury  Intiicteii.  the  psln  and 
suffering  undergone  by  him,  any  permanent 
Injury  susbiinetl,  any  disability  resulting 
iri^m  the  injury  which  renders  him  less  abU- 
to  attend  to  his  bnslnese.  the  time  actually 
Itst,  and  any  mental  suffering  endured. 

Atoka  Coal  &  Mining  Co.  v.  Miller,  7 
Ind.  Ter.  H«,  104  S.  W.  555. 

(1013)  In  an  action  to  recover  damages 
li>r  the  injury  to  the  person,  the  plaintiff 
is  entitleil  to  recover  the  ex[>enses  of  the 
ure.  or  reasonably  attempted  cure,  the  rea- 
soniible,  probable  cost  of  the  future  treat- 
ment or  nursing,  when  the  injury  is  perma- 
nent or  Irreniediate,  and  the  loss  of  time 
lip  to  the  verdict,  and  reasonable,  probable, 
.  utnre  loss  from  Incapacity  to  do  as  profitable 
1  ibor  as  before,  and  jiain  and  suffering  IHWX- 
imately  cnused  by  the  Injurj'. 

Muskogee  Electric  Traction  Co.  v.  Reed. 
Okla.  334,  130  Pac.  I.'i7. 

(liH3)    By  Conii>.  Uiws  1!K)9.  S  2007.  the 
measure  of  damages  for  the  breacli  of  an  oli- 
ligatlon  not  arising  from  contract  Is  the 
mount  which  will  cuniiienstite  for  all  the 
iletriment  proximately  eausctl  thereliy. 

Missmn-i.,  K.  &  T.  W.v.  Co.  \.  West.  3S 
Okla.  .isi,  134  Pac.  (iW. 

»y  Itev.  Uiws  1010.  S  2872.  the 
liieiisure  of  damages  for  the  bi*each  of  an  ob- 
ligation not  arising  from  contract  is  the 
iiniount  which  will  <'ompeiisate  the  jwrty  in- 
jure<l,  for  all  detriment  proximately  caused 
lliereby.  whether  it  could  have  been  anticl- 
|).ited  or  not. 

.Muskogee  Klei  tric  Traction  Co.  v.  Knton. 
40  Okla.  344,  1.'»2  Pac.  11O0. 

(lOllt)  Where  a  wrong  has  been  done  and 
the  law  gives  a  remedy,  the  compensation 
shall  be  equal  to  the  injury,  and  the  latter 
is  the  standard  by  which  the  former  is  to  be 
measured.  The  Injnred  party  is  to  be  traced 
as  near  as  may  be  in  the  situation  which 
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be  would  have  wfuiiieil  bad  not  tlie  wrong 
been  committed. 

Satkett  T.  Rose.       Okla.  nm.  154  Pap. 
1177. 

i  52.   Physical  snffering  and  inconvenience  in 
general. 

(IIK©)  Physical  injury  to  the  body  In- 
cludes all  injuries  to  the  ImmIv  whether  to 
the  nen-ous  system  or  to  other  parts  of  th? 
body. 

nty  of  I>nwtou  V.  McAdanis.  15  Okln. 
312.  83  Phc.  42ft. 

S  53.   Permanent  injuriee. 

Ill  im  action  for  i^ersonal  hijuricH  oiusel 
by  defendants*  negligence,  where  It  api»cflr.s 
that  plaintiff  has  not  fully  mined  tlie  use 
of  the  lujuml  nienilKT.  danuiges  may  be 
Klveu  for  future  loss. 

Eddy  v.  Wallace.  4ft  V>il.  SOl. 
writ  of  error  dlsmisHeti  (IfiftTO  163  V. 
S.  (JW,  41  L.  eti.  312,  10  Sup.  Ct  1200. 

(Ii(ir»)  The  diimaf:<*s  recoverable  for  bod- 
ily imiii  and  sufTering  are  not  Jlinitetl  to  thiit 
which  is  papt.  if  the  proof  renders  it  roi- 
w>nnbly  certitin  that  the  i»!trty  must  Bulfer 
in  the  future:  nud  in  estimating  tbe  itecn 
nlary  loss  in  such  cases,  nil  the  consequence'' 
of  the  Injury,  future,  ns  well  as  past,  are 
to  he  tnkeu  into  considenitfon,  including 
bo4lily  |iuln,  which  Is  shown  by  the  proof 
to  lie  reasomibly  certain  will  necessarily  re- 
mit from  the  Injury. 

Mlilland  Valley  R.  Co.  v.  Hilllard,  40 
Okla.  3ftl.  14S  Pae.  1001. 

S  S4.   Loss  of  earnings  or  services. 

iim'A)  A  recovery-  of  $ir..0<M>  fcir  wrong- 
ful death  of  tiie  husband  and  futher  was 
hehl  not  excessive,  where  he  was  thirty-eight 
ye«rs  of  age.  in  good  health,  and  eiirnln.' 
$Kt.33  i)er  month  at  the  time  of  bis  dentli. 
with  a  steadily  increasing  earning  capacity, 
and  It  ap|>eared  that  such  amount  was  ju.'^t 
one-hnlf  of  his  cash  probable  earnings  dur- 
ing bin  life  expectancy. 

Ml-wnrl,  K.  ft.  T.  Ry.  Co.  v.  West.  3S 
Okla.  581,  134  Pac.  OS.*!. 

S  5S.    Impairment  of  earning  capacity. 

(1010)  In  an  action  to  re<'over  for  per- 
sonal Injuries,  the  earning  capacity  of  the 
plaintiff  whose  earnings  are  derived  from 
his  lat>or,  skill,  or  knowledge  Is  the  eaniingn 
of  tbe  plaintiff  for  n  reasonable  time  prior  to 
tlie  wronKfnl  injury  complahicil  of.  and  the 
decrease  of  sneh  earnings  by  the  injuries 
suflTerefl  is  tbe  measure  of  damages. 

Chicago.  R.  f.  &  P.  Ry.  Co.  v.  Hale.  17U 
Fed.  71. 

i  56.   Expenses  incurred. 

(IftOS)  In  .an  notion  to  recover  comiieiisii- 
tlon  for  injury  to  a  person,  so  far  as  it  la 
susceptllde  of  an  est  Iain  le  in  nu'iicy,  tli<' 
plaintiff  Is  entitleii  to  recover  the  ex|iensc'S 
of  the  cure,  or  rensttnably  iittenipted  cure,  tl  e 
probable  costs  of  further  treatment  or  nurn- 
InK.  when  tbe  injury  Is  i>ermanent  or  Irreme- 
diable and  the  loss  of  time  up  to  the  time  of 
the  verdict,  and  probable  future  loss  from 


Incapacity  to  do  its  profltitble  labor  as  be- 
fore the  injury,  and  for  pain  and  suffering 
proximately  cause<l  by  the  injury, 

Cliicago,  O.  &  G.  R.  Co.  v.  Bui^ss,  21 
Okla.  653,  97  Pnc.  271. 

S  57.   Mental  suffering. 

1 11X17)  A  miner  negligently  burned  In  an 
exi)losioii  c(juld  recover,  not  only  for  perma- 
nent disability  and  inability  to  earn  a  liv- 
ing. Imt  for  his  pain  and  snffering,  and  the 
humiliation  of  l>eing  handicapped  through 
life  liy  distorted  features  and  body. 

Htden-Ihirnall  Coal  Co.  v.  Williams,  7 
Ind.  Ter.  64S,  1(H  S.  W.  Sfl7. 

IB)   INJUllIBS  TO  PROPERTY. 

Conii»ensjition  for  api»roiiriation  under  power 
of  endnent  domain,  see  Eminent  Domain, 
H  4S.  50. 

i  58.   Mode  of  estimating  damages  in  general. 

(1917)  Where  the  law  gives  a  remedy  for 
n  wrtmg  done,  the  compensjition  should  be 
(Mjual  to  tbe  injury  sustained,  and  the  latter 
is  the  standard  by  which  the  former  is  to 
be  measure*!.  The  injured  party  is  to  be 
plai-ed  ns  near  as  may  be  in  the  situation 
wliich  he  would  have  occupied  had  not  .the 
wmne  been  done. 

Van  Sickle  v.  Oauklln,  02  Okla.  284, 
103  I*ac. 

{  S9.   Destmclion  or  loss  of  property. 

(1003)  The  measure  of  plainttCTs  dam- 
iges  for  loss  of  goods  or  doiireciatloa  In  value 
Is  tbe  differem'c  between  the  market  value 
at  the  time  they  were  taken  possession  of  un- 
ier  a  chattel  mortgage  by  the  defendants  and 
their  value  at  the  time  they  were  placed  In 
the  hinids  of  a  receiver. 

Tootle  V.  Kent,  12  Okla.  674,  73  Pac. 
310. 

(Ifto.1)  In  an  action  by  a  merchaut  for 
the  wrcmgful  acts  of  another,  he  Is  entitled 
to  recover  for  the  depreciation  in  value  of 
the  property  and  the  loss  sustained  by  rea- 
son of  the  closing  of  his  store  and  tbe  sus- 
pension of  his  bnelness. 

Tootle  V.  Kent,  12  Okla.  C74.  73  Pac. 
310. 

Tbe  measure  of  damage  for  the  loss  of  a 
building  destroyed  by  fire  Is  tbe  actual  cash 
value  of  the  building  at  the  time  and  place 
of  its  destniction. 

(1013)  St.  I»ul«.  I.  M.  *  a.  Ry.  Co.  v. 
Weldon.  30  Okla.  3fi0,  135  Pac.  8; 
(IftlO)  Chicago,  R.  I.  &  P.  Ry.  Co.  v, 
(inlvin,  r.O  Okla.  2.'iS.  l.'P  Pac.  1153. 

(line.)  Ordinarily,  the  measure  of  dam- 
ages for  the  destruction  of  a  building  by 
tire,  arising  from  negligence.  Is  the  actual 
casli  value  of  the  building  at  the  time  of  the 
loss.  but.  If  such  destruction  be  not  total, 
or  if  there  Ik*  salvage  recovered  from  tbe 
building  greater  in  value  than  the  cost  of 
removing  and  saving  It.  the  vnlue  of  such 
salvage  must  be  deducted  from  tbe  entire 
cash  vnluo  of  the  building  in  ascertaining 
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the  damages  for  which  the  tort-feasor  Is 
liable 

Chicago,  B.  I.  &  P.  By.  Co.  t.  Qaigley, 
57  Okla.  260.  150  Pac.  669. 

(19t6)  In  an  action  for  loss  uf  household 
goods  and  wearing  npparel,  which  bare  no 
fixed  market  value,  the  measure  of  damages 
is  the  value  of  the  goods  to  the  owner,  not 
a  fanciful  value  wbich  such  owner  might 
place  upon  tbeni,  but  such  reasonable  value 
as  they  had  to  falm,  considerlug  the  nature 
and  condition  of  the  goods  and  the  purposb 
for  which  they  were  adopted. 

O.  K.  Transfer  &  Storage  Co.  r.  Neltl, 
50  Okla.  201,  150  Pac.  272. 

The  measure  of  damages  for  the  de«truc- 
tloo  of  proiwrty  "Is  Its  reasonable  market 
value  at  the  time  and  place  of  its  destruc- 
tion, but  if  the  proiwrty  had  no  uinrbet  value 
at  the  time  and  place,  then  itR  value  in  view 
of  the  use  to  which  it  was  to  be  put  may  be 
recovered. 

(lOlti)  Kansas  City  Southern  By.  Co.  v. 
Hurley.  61  Okla.  241.  160  Pac.  010; 
(1916)  Wichita  Falls  &  N.  W.  By.  Co. 
V.  Gant,  56  Okla.  727.  156  Pac.  072: 
fl920)  Mitchell  v.  Wadsworth.  78 
Obla.  125,  188  I'ac.  107S. 

5  60,   Detention  or  loss  of  use  of  property. 
Under  Stat.  1893,  §  2650  (Wilson's  Iter. 

6  Ann.  Stat.  1003,  5  2762),  prescrlbine  the 
manner  of  estimating  damages  In  a  suit  for 
the  recovery  of  property  where  the  proijerly 
sought  to  be  recovered  Is  calves  the  measure 
of  damages  Is  the  price  at  which  he  might 
have  bought  other  calves  of  the  same  age, 
kind,  and  character  in  the  open  market  near- 
est to  the  idace  where  the  calves  were  taken, 
and  at  such  time  after  the  taking  as  would 
have  enabled  him  with  reasonable  diligence 
to  have  made  the  purchase. 

(1901)  George  B.  Barge  Live  Stock  Coin- 
mission  Co.  V.  McKinster,  10  Okla.  708, 
64  Pac.  14,  modifying  Wade  v.  <iould 
(1S99),  S  Okla.  600,  50  Pac.  11. 

S  61.  Injuries  to  real  property. 
1 62.   In  generaL 

(1016)  The  true  measure  of  damages  for 
injury  to  real  estate  is  the  difference  in  the 
market  values  of  the  same  before  aoA  after 
the  Injury  complained  of,  but  this  rule  H 
subject  to  the  exception  that  if  that  de- 
stroyed, although  a  part  of  the  realty,  has 
a  value  which  can  be  ascertained  without 
reference  to  the  soil  out  of  which  It  jfrows 
or  on  which  it  stands,  a  recovery  may  bs 
had  for  the  value  of  the  articles  destroyed. 
Armstrong  v.  May,  55  Okla.  530,  15.) 
Pac.  238. 

S  63.   Temporary  injvrieB. 

(1913)  For  negligent  injuries  to  realty 
which  result  from  a  cause  susceptible  of 
remedy  or  abatement,  the  owner  is  entitled 
to  recover  therefor  only  such  damages  as 
had  accrued  on  account  of  the  Impaired  or 
lost  use  of  his  property  up  to  the  time  of  the 
commencement  of  bis  action ;  but  for  perma* 
nent  injuries  the  owner  may  recover  in  a 


single  action  his  entire  damages,  to  wit,  that 
amount  which  r^resmta  the  permanent  de- 
preciation of  the  realty  In  value  in  conse- 
quence of  the  Injury. 

City  of  Ardmore  v.  Orr,  35  Okla.  306, 
129  Pac.  867. 

In  this  jurisdiction  it  is  well  settled  th;it 
where  the  injury  complained  of  is  suscepti- 
ble of  remedy  or  abatement  by  the  expen- 
diture of  money  or  labor,  that  the  owner  is 
entitled  to  recover  only  such  damages  as 
has  accrued  on  account  of  the  Impaired  or 
lost  use  of  his  proi>erty  up  to  the  time  of 
the  suit 

(1918)  aty  of  Ardmore  v.  Orr,  35  Okla. 
305. 129  Pac.  867;  (1018)  City  of  Gush- 
ing v.  High,  73  Okla.  — ,  175  Pac.  229. 

I  64.   ■  Permanoit  and  condoning  injuries. 

See  9  03. 

City  of  Ardmoi-e  v.  Orr.  35  Okla.  305, 

129  Pac.  807. 

(1899)  In  an  action  to  recover  for  an 
injury  to  property,  arising  from  the  care- 
lessness and  negligence  of  corimrate  authori- 
ties in  permitting  o  water  standpipe  to  con- 
tinuously overflow  upon  the  premises  of  an 
adjacent  property  owner,  the  measure  of 
damages  is  the  loss  actually  sustained,  and. 
in  case  of  a  permanent  Injury  to  the  prop- 
erty, the  true  measure  of  damages  is  the 
difference  between  the  value  of  the  property 
immediately  prior  to  the  location  and  con- 
struction of  such  standpipe  and  Its  dlmln- 
ifdicd  value  immediately  thereafter. 

Town  of  Norman  v.  Ince,  8  Okla.  412. 
5S  Pac.  032. 

(1913)  A  cause  of  injury  to  realty  is  not 
l)er»ianent  when  abatable  either  by  an  expen- 
diture of  labor  or  money. 

St  I^uis  &  S.  F.  B.  Co.  V.  Bamaey.  37 
Okla.  448,  132  Pac.  478. 

(1913)  The  meastire  of  damages  for  per- 
manent Injuries  to  realty  is  the  permanent 
depreciation  of  the  realty  In  value  In  conse- 
quence of  the  injury. 

St.  Tx)uls  &  S.  F.  R.  Co.  v.  Bamsey.  37 
Okla.  448,  132  Pac.  478. 

(1918)  Where  a  cause  of  Injury  may  be 
abated  by  the  expenditure  of  labor  or  money, 
it  is  not  permanent  and  the  statute  of  lim- 
itations does  not  begin  to  nm  until  the  in- 
Jurj'  is  repaired. 

Ponca  Beflnlng  Co.  v.  Smith,  73  Okla.  ~. 
174  Pac.  26S. 

(1918)  For  negligent  injuries  to  realty 
resulting  from  a  cause  susceptible  of  remedy 
or  abatement  the  owner  is  entitled  to  recover 
therefor  such  damage  as  has  accrued  on  ac- 
count of  the  impaired  or  lost  use  of  his 
property  up  to  the  time  of  the  commence- 
ment of  his  action. 

Ponoa  Befining  Co.  v.  Smith,  73  Okla.  — . 
174  Pac.  268. 

S  65.   Boildings  or  other  improvements. 

(1912)  In  an  action  for  damages  on  ac- 
count of  the  removal  of  fencing  and  otbi^ 
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fixtures  from  real  eetate,  if  the  things  re- 
moved, although  a  part  of  the  real  estate, 
have  A  value  whicli  can  be  accurately  ascer- 
tained without  reference  to  the  soil  on  which 
thoy  stand,  recovery  may  be  had  of  the  value 
of  the  things  thus  removed,  without  refer- 
ence to  the  value  of  the  real  estate  before 
and  after  the  removal. 

KilKore  T.  Jjyle,  30  Obla.  586,  120  Pac. 
626. 

(1913)  The  measure  of  damages  in  ease 
of  loss  by  tire,  if  the  property  destroyed  is  a 
building,  is  not  the  market  value  of  the 
building  at  the  time  of  the  loss,  nor  what 
some  one  would  have  paid  for  it,  but  the 
actual  cash  value  of  the  property  at  the  time 
of  the  loss. 

inre  Absd.  of  PhUadelphia  v.  Farmers' 
Gin  Co..  39  OklB.  162:.  134  Pac.  442. 

(1915)  Ordinarily  the  measure  of  damages 
for  the  removal  or  destruction  of  buildings 
from  real  estate  to  which  they  are  attached 
as  a  part  thereof  is  what  It  would  cost  to 
replace  them,  not  exceeding  the  value  of 
the  entire  property,  but  if  for  any  reason 
the  buildings  could  not  be  replaced,  the 
measure  of  damages  would  be  the  differ- 
ence in  the  value  of  the  entire  property 
before  and  after  the  removal  or  destruction 
of  the  buildings. 

SUva  V.  City  Council  of  City  of  Mc- 
Aleeter,  46  Okla.  150,  14S  Pac.  150. 

S66.   Growing  crope,  grasB,  shmbbery,  or 

treei. 

The  measure  of  damages  for  the  destruc- 
tion of  a  growing  crop  is  its  value  at  the 
time  and  place,  and  In  the  condition  it  was 
in,  when  destroyed. 

(1910)  Chicago  &c.  11.  Co.  v,  Johnson, 

25  Okla.  760,  107  Pac.  662;  (1912)  St. 

Louis  &  S.  F.  R.  Co.  V.  Dale,  30  Okla. 

114.  128  Pac.  137;  (1913)  St  Louis  & 

S.  F.  R.  Co.  V.  Ramsey,  37  Okla.  448, 

132  Pac.  47S. 

In  a  suit  for  damages  for  the  destruction 
of  a  growing  croi^  sucb  damages  are  to 
be  estimated  as  of  the  time  of  the  Injury, 
and  the  measure  to  be  ap^ied  is  compen- 
sation for  the  value  of  the  crops  in  the 
condition  In  which  they  were  at  the  time 
of  their  destruction. 

(1913)   Missouri,   O.  &  G.   Ry.  Co.  v. 

Brown,  41  Okla.  70.  136  Pac.  1117; 

(1915)  De  Arman  v.  Oglesby,  49  Okla. 

118,  152  Pac.  366. 

(1913)  In  arriving  at  the  vnlne  of  a  grow- 
ing crop,  it  is  proper  to  show  by  evidence  the 
probaUe  yield  under  propw  cultivation,  and 
the  value  of  such  probable  yield  when  ma- 
tured, gathered,  prepared,  and  ready  for 
sale;  also  the  probable  cost  of  the  proper 
cultivation  necessary  to  mature  the  crop,  as 
well  as  the  cost  of  its  gathering,  prepara- 
tion, and  transportation  to  market;  and  thus 
the  difference  between  such  probable  value 
In  the  market  and  the  cost  of  finishing  the 
cultivation,  and  gathering,  preparing,  and 
tranqitortatlon  to  market  will  ordinarily  rep- 


resent the  value  at  the  time  of  loss  with  as 
much  certainty  as  any  other  method. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Brown,  41 
Okla.  70.  136  Pac.  1117. 

(1913)  The  value  of  the  labor  bestowed 
on  a  growing  crop  In  bringing  it  forward  to 
the  time  of  its  wrongful  destruction  does 
not  ordinarily  afford  either  a  sufficient  or 
safe  measure  of  the  damages  occasioned  by 
Its  loss. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Brown.  41 
Okla.  70.  136  Pnc.  1117. 

S  67.    Injuries  to  personal  properly. 

(1914)  The  measure  of  damages  for  in- 
jury to  personal  property  that  can  be  re- 
paired is  the  cost  of  repair  and  the  value 
of  its  use  necessarily  lost  pending  repair. 

W-edeetka  Light  &  Water  C3o.  v.  North- 
rop, 42  Okla.  561,  140  Pac.  1140. 

i  68.   Mode  of  estimating  damages  in  general. 

Itev.  Laws  1910,  §  2852,  provides:  "For 
the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this 
chapter.  Is  the  amount  which  will  compen- 
sate the  party  aggrievefl  for  all  the  detri- 
ment proximately  caused  thereby,  or  which, 
in  the  ordinary  course  of  things,  would  be 
likely  to  result  therefrom.  No  damages  can 
be  recovered  for  a  breach  of  contract,  which 
are  not  clearly  ascertainable  in  both  their 
nature  and  origin." 

(1917)  Kinney  v.  WUliams,  66  Okla.  167. 
168  Pac.  196;  (1918)  Briscoe  v.  John- 
son, 73  Oklo.  — ,  176  Pac.  214. 

(C)  BREACH  OF  CONTKACTT. 

§  69.  Failure  to  perform  in  general. 

The  measure  of  damages  for  the  breach 
of  an  obligation  arising  from  contract,  ex- 
cept where  otherwise  expressly  provided,  is 
the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which  in  the  ordinary 
course  of  things  would  be  likely  to  result 
therefrom. 

(1907)  Southwestern  Cotton  Seed  Oil  Co. 
v.  Stribling,  18  Okla.  417,  89  Pac.  1129; 
(1917)  Trustees  of  Horton's  Estate  v. 
Sherwln,  63  Okla.  259,  164  Pac.  469. 

(1915)  The  measure  of  damages  for  breach 
of  contract  Is  prescribed  in  5  2852,  and  for 
breiich  of  contracts  ,for  the  payment  of 
money  alone  by  Rev.  Laws  1910,  S  2853. 

Kuykeudall  v.  Caldwell,  54  Okla.  331, 
153  Pac.  874. 

(1915)  In  an  action  for  damages  arising 
upon  an  alleged  breach  of  contract  for  the 
use  of  a  team  of  rnule^  the  measure  of  dam- 
ages Is  the  reasonable  market  value  of  the 
use  of  sucb  animals. 

Albright  V.  Blalock,  52  Okla.  761,  153 
Pac.  682. 

(1916)  Where  n  contract  of  sale  of  land 
Is  assigned  as  collateral  security  for  the 
faithful  performance  of  a  building  contract 
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by  tbe  assignor,  the  tueusure  of  damages  re- 
coverable from  the  veador  is  tbe  damage 
sustained  by  him  from  breaeb  of  tbe  baltd- 
Ing  contratrt. 

Marker  r.  UUlam,  54  Okla.  766,  154  Fac. 
351. 

(1i>16)  Where  a  construction  company  re- 
ceived in  advance  from  plulutiff  a  sum  for 
tlie  construction  o/  »  spur  truck,  it  was  beld 
that  tbe  rauKtruction  comptiuy  bavin)?  de* 
faulted  in  its  contract  wltb  plaintiff,  and , 
tbe  rallnm.l  company  having  refused  to  carry 
it  out.  plaliitlfT  was  entitled  to  recover  tbe 
amount  advaucetl  to  tbe  construction  com- 
pany, 

Muskogee  Co.  v.  Yabola  Sand  Co.,  6<i 
Okla.  100,  159  Pnc.  80S. 

(11)21)  When,  in  tbe  spring  of  the  year, 
u  person  purchases  a  silo  to  be  erected  on 
bis  farm  for  use  that  summer  or  fail,  and  the 
agents  for  tbe  company  manufacturing  the 
silo  contract  tn  furnish  the  purchaser  au 
ensilOKe  cutter  at  a  stipulated  price  per  ton 
for  cutting  tbe  silage,  but  fail  uiwn  demand 
to  fumlsb  such  cutter,  the  measure  of  dam- 
ages ts  the  difference  between  tbe  value  of 
the  material  or  silage,  the  cost  of  putting 
it  in  tbe  silo,  and  what  the  ensilage  woutd- 
have  been  worth  at  the  usual  feeillng  time 
for  such  ensilage  during  the  winter  follow- 
ing. 

Young  V.  Eaton,  «2  Okla.  Ifi6,  1!>8  Pac. 
857. 

9  70.    Delay  in  performance. 

(1916)  Where  A  contracts  to  perform 
work  for  B,  and  hi  order  to  fulfill  bis  oon- 
trnct  A  hires  machinery  and  employs  skilled 
men  to  oiierate  it,  and  without  fault  on  his 
part  A  i»  delayed  in  his  work  by  B's  failure 
to  furnish  material  as  agrecHl.  A  is  entitled 
to  recover  damages  for  delay  proximately 
caused  to  hlni,  and  the  rent  of  the  machin- 
ery and  the  hire  of  the  men  are  proper  ele- 
ments of  damage  in  this  character  of  case. 
City  of  Cbickasba  v.  Hollinsworth,  56 
Okla.  841,  155  Pac.  839. 

5  71.   Defects  in  perfonnance. 

(1014)  Where  a  building  contractor  has 
breached  bis  contract  by  slight  deviations 
the  owner's  measure  of  damages  under  Stat. 
IHIH).  §  2620  (Kev.  Ijiws  IftlO.  §  2H52).  is 
such  an  amount  as  will  conttJcnsatc  bim  for 
the  detriment  proxinintely  caused  thereby 
or  which  wiil  lie  likely  to  result  therefrom. 
Wiehener  v.  Peoples,  44  Okla.  32,  142 
Pac.  1036. 

(lOlO)  Tbe  nicnsuro  of  damages  for  de- 
fects in  the  construction  work  of  a  building, 
substantially  conipletwl  ncconliiig  to  the 
plans  and  specifications,  is  the  cost  of  re- 
imlriuR  tbe  defects,  and  not  the  difference  in 
tlie  value  of  the  building  as  conatnu'ted  and 
what  it  would  have  been  if  ooustrueted  ac- 
cording to  the  iHans  and  s|MK-Iflcations. 

Stewart  v.  Itiddle.  7(i  Okla.  70,  ]N4  Pac. 
443. 


§  72.   Prevention  or  obatracUon  of  perform- 
■nee. 

(1011)  Where  a  clause  of  a  building  con- 
tract, which  provides  that  under  certain  cir- 
cmustauces  the  owner  shall  be  at  liberty  to 
toruiiiute  the  einploymeut  of  tbe  contractor 
iind  take  imsscasion  of  tbe  building  tor  the 
Ijuriwse  of  completing  it.  is  violated  by  the 
owner,  by  terminating  tbe  employment  of 
the  contractor  and  entering  Into  i>osHesslon 
without  right,  tlie  primary  damage,  where 
the  contractor  eiecte<l  to  sue  for  danuges 
for  breach  of  contract  Is  the  amount  wblcb 
he  luts  l>een  induced  to  expen<l  on  the  faltb 
of  the  contract,  including  a  fair  allowance 
I'or  bis  o%vn  time  and  services;  and  if  he 
ilwoses  to  claim  for  anticipated  profits,  he 
may  do  bo,  subject  to  tbe  rules  of  law  as  to 
ihe  character  of  profits  which  may  he  thus 
liiiiiiefl. 

First  \at.  BIdg.  Co.  v.  ^'antIenberK.  20 
Okla.  5S;{,  110  Pac.  224. 

(1014)  W'bere  a  |>arty  furnishes  meals  tn 
iccordance  with  the  terms  of  bis  contract, 
nd  is  prevented  by  the  city  from  further  per- 
forming bis  contract,  tbe  measure  of  damages 
is  the  difference  between  the  cost  of  pro- 
luction  and  tbe  contract  price  from  tbe  date 
)f  tbe  breach  to  the  expiration  of  the  |>eriod 
■overcil  by  the  contract, 

Itogers  V.  Oklahoma  City,  45  Okla.  269, 
145  Pac.  357. 

S  73.  Failure  to  pay  money. 

See  S  60. 

Kuykendall  v.  Caldwell,  54  Okla.  331. 
153  Pac.  874. 

11015)  Where,  in  an  action  for  damages 
for  breach  of  contract,  it  is  charged  that  the 
lefendant  purchiised  certain  horses  and 
'greetl  to  deliver  a  good  note  for  tbe  pur- 
chase-price, aud  tbe  note  delivered  w^as  of 
no  value,  and  the  Jur>-.  fluds  for  tbe  plalu- 
tiff,  it  was  held  that  this  is  an  action  for 
breach  of  a  contract  for  the  payment  of 
money,  and  the  meiaure  of  damages  Is  the 
-imonnt  written  tn  the  note,  and  interest 
thereon. 

Kuykendall  v.  Caldwell.  54  Okla.  331. 
153  Pnc.  N74. 

(101f»)  Where  a  contract  provides  that 
upon  failure  of  the  guarantors  to  pay  their 
rtliare  of  the  tuxes,  that  tbe  guarantee  is 
authorized  to  i)ay  sjime  and  that  be  will,  on 
demand,  be  reimbursed  for  such  proportion 
of  the  full  auiount  paid  by  him.  the  guaran- 
tors are  liable  for  their  proportionate  fibarp 
of  jienalty  accnied  at  the  time  the  guarantee 
paya  such  ta.Kes,  uiion  their  failure  to  tender 
or  pay  their  proix>rttonate  share. 

City  State  Bnuk  of  Oklahoma  r.  Stone. 
."0  Okla.  22S.  1.5S  Pac.  1168. 

VII.  INADEQUATE  AND  EXCESSIVE 
DAMAGES. 

S  74.   Injuries  to  the  pmon. 

S  75.   In  generaL 

(1K0.-.)  A  venlict  for  |1,350  for  injuries 
received  by  an  able-bodied  man,  which  ren- 
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dered  bim  unable  to  iiei'funu  much  labor,  was 
not  exces^re. 

Oklahoma  City  v.  Welsh.  3  Okla.  2s8,  41 
I'ac.  308. 

(ISJKi)  Where,  lu  uii  uftioii  for  itersoiial 
Injuries  phiintlff  testified  that,  us  a  conse- 
qiiem-e  of  her  injury.  Mhe  had  uiidergime 
iiiueh  iNiln :  that  slie  had  heeu  rendered  In- 
<-H|HiltIe  of  ordinary  )ihysicnl  labor:  that  at 
rile  time  of  the  trial — nearly  three  years  after 
the  lujury — (the  was  Htill  sufTeriuK  from  the 
offet-ts  of  it;  and  that  her  weight  was  great- 
ly reduced;  and  there  was  also  evidence  that 
the  condition  of  her  womh.  of  which  she 
i*um(dalned  as  the  reRult  of.  tlie  injury,  was 
In  fact  largely  due  to  antecedent  causes, 
though  aggravated  hy  her  accident:  and  tht^ 
evidence  of  experts  tended  ti)  show  that  her 
inJurlcH  were  not  iucnrahle;  held  that  a  ver- 
dict for  plaintiff  for  $l(MMMt  was  exccMsive. 
and  she  should  l>e  rwinire*!  to  remit  one-half 
of  it. 

.Missouri.  K.  &  T.  Ity.  Co.  v.  Turley.  1 
Jnd.  Ter.  275,  37  8.  W.  52. 

11S07)  Where  tlie  evklencc  dlarli»ie«I  that, 
by  reuHon  of  defendant's  negligence,  ittaiutilTs 
left  foot  was  (Tuslied;  and  the  injury  was 
not  seriuus;  and  the  evidem^e  was  confllctiug 
as  to  whether  it  was  jiemianeut:  and  at  the 
time  of  trial,  it  would  not  setionaly  inter- 
fere with  bis  earning  a  living;  atid  he  suf- 
fered greatly,  and  Hustained  loss  of  time 
and  substantial  injury;  hi  Id  that  $5,000  dam- 
ag^x  is  excessive,  aud  Judgment  reversed  un- 
less plaintiff  remit  $1,500. 

Kansas  &  T.  Coal  Co.  v.  Iteld,  1  Ind. 
Ter.  245.  40  S.  W.  S!>S. 

(1808)  A  verdict  of  *12,54K)  for  jiersonal 
injuries  to  au  employe  fifty-two  years  of  age. 
mid  uuatde  to  earn  full  wa^es.  is  excessive, 
though  he  was  seriously  injureil.  but  the  ver- 
dict will  be  affinned  on  a  remittitur  of 
$7,500. 

Purcell  Mill  &  Klevatur  Co.  v.  Kirkland. 
2  Ind.  Ter.  160,  47  8.  W.  311. 

(1901)  A  venUct  for  $3.0(»0  for  the  frac- 
ture of  a  leg  was  held  to  be  not  so  excessive 
as  to  be  ground  for  reversal. 

Atchison.  T.  &  S.  F.         (^).  v.  Marks. 
11  Okla.  82,  65  Pac.  006. 

(10(G)  A  Judgment  of  $3(«>  as  damnnes 
for  nn  assault  with  a  heavy  cane,  which  dis- 
able<l  one  arm  of  the  assaulted  person  for 
several  weeks,  and  caused  fever,  pain,  and 
suflferlnK.  Is  not  so  excessive  as  to  require 
a  new  trial. 

lx>lig  V.  McWllliams.  11  Okla.  502.  69 
Pac.  882. 

(Ifl07)  A  $1^500  verdict  for  personal  in- 
Jury  to  n  miner  causeil  bv  an  cxi>1osion  is 
not  grossly  excessive,  where  he  was  burned 
about  his  face,  neck.  ears,  hands,  aud  wrists, 
from  which  he  suffered  great  pain  for  several 
weeks;  the  bumhig  resulting  in  a  perniauent 
drawing  up  of  his  fingers,  so  iis  to  prevent 
bim  performing  manual  labor,  tbongh  he  is 


not  disabled  from  earning  something  toward 
a  livelliiood. 

Bolen-Damall  Coal  Co.  r.  Williams,  7 
Ind.  Ter.  648,  1(H  S.  W.  867. 

(10l;()  Where  the  evidence  showed  that 
plaintiff,  a  woman  fifty-five  years  old,  sus- 
tained a  fracture  in  the  ret:Ion  of  the  shoul- 
der, from  which  she  suffered  great  pain, 
ami  that  at  the  thue  of  the  trial,  five  months 
after  the  injury,  she  was  unable  to  lift  her 
i:  rni  above  her  head,  and  there  was  a  conflict 
fn  the  evidence  as  to  whether  or  not  lier  ki- 
Jnry  was  i)erniaueut,  a  Judgment  for  $1,500 
will  not  be  reversed  because  excessive. 

Muskogee  Electric  Traction  Co,  v.  Muel- 
ler. 30  Okla.  03,  134  Pac.  31. 

(1015)  Where,  under  the  evidence,  the 
Supreme  Court  can  not  my  that  the  verdict 
is  excessive,  or  that  the  trial  court  abused 
its  discretion,  except  as  to  the  amount  of 
$5<XI  for  doctor's  bills  and  rugs,  plaintiff 
will  he  re<iuiretl  to  reuilt  such  sum,  and  re- 
versal denied, 

Ileuryetta  Coal  &  Mining  Co.  v.  O^Hani, 
50  Okla.  150,  150  Pac.  1114. 

U015)  A  verdict  for  $10.t)00  in  an  action 
for  |>erKonal  injuries  negligently  Inflicted  at 
lallroad  rr()aHlnp  was  held  to  be  grossly  ex- 
cessive. 

Missouri.  O.  &  G.  Ky.  Co.  v.  Pariier.  50 
Okla.  401,  151  Pac.  325. 

8  76.   Temporary  injnrici. 

(1015)  The  evidence  has  tieen  examined 
find  found  sufficient  to  sustain  the  verdict  of 
the  Jur.v,  which  was  In  Itself  not  excessive; 
;tnd  If  the  court  committed  error  In  requir- 
ing a  remittitur  it  was  In  favor  of  appel- 
lant, and  he  can  not  be  heard  to  comi^ain. 
C.roshart  v.  RhafTer,  52  Okla.  204,  IM 
Pac.  441. 

§  77   Permanent  injuries. 

(1900)  In  an  action  for  personal  injuries 
where  it  Is  shown  that  plaintiff  had  thereto- 
fore been  well  and  able  to  earn  a  living  for 
herself  and  two  Children,  making  an  average 
of  from  $ih5  to  $75  i>er  month,  and  that 
since  her  Injury  she  has  been  nnable  to 
eiirn  anytlilng.  but  was  compelled  to  pay 
out  a  great  deal  of  money  for  doctor  hills, 
nd  she  suffered  intense  pain  and  agony  at 
times  as  a  result  of  her  injuries,  which 
were  probably  permanent,  a  Judgment  of 
^(J.vMlO  can  not  be  held  extvssive. 

St  Tx)uis  &  S.  F.  R.  Co.  V.  Richards.  23 
Okla.  256,  102  Pac.  02. 

(1011)  Where  the  evidence  discloses  that 
defendant  in  the  construction  of  a  sewer 
ditch.  left  the  same  unguarded  and  without 
a  light  or  other  danger  signal  to  warn  trav- 
elers thereof,  aud  a  party  acting  with  due 
care  falls  into  the  same  and  receives  In- 
juries, which  the  evidence  tends  to  show 
nre  iiermauent.  by  having  his  shoulder 
thrown  out  of  place,  his  ankle  badly  in- 
jured, and  bis  knee  sprained,  suffering 
great  pain  and  agony;  and  the  evldoice  fur- 
ther shows  that  the  injured  party  had  no 
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other  means  of  support  than  hla  manual 
labor,  a  verdict  for  |%000,  which  appears 
to  have  been  free  from  prejudice,  will  not 
be  set  aside  in  the  Supreme  Court  on  the 
ground  that  it  is  not  supported  by  sufficient 
evidence,  and  is  exceeslTe. 

City  of  Sliawnee  v.  Slanlcard,  29  Okla. 
138)  116  Pac.  SOB. 

(1911)  A  verdict  for  $25,000  Is  held  to  be 
excessive,  wliere  the  evidence  shows  tliat  the 
plalntiCf  was  about  twenty  years  of  age,  en- 
gaged as  a  common  laborer,  whose  earning 
capacity  was  In  the  neighborhood  of  $1.50 
per  day  at  the  time  the  Injury  occurred ;  that 
the  iidury  necessitated  the  amputation  of 
his  leg  below  the  knee,  but  was  not  accom- 
panied by  any  complications  other  than  the 
ordinary  pain  and  suffering  incident  to  in- 
juries of  that  nature^  and  the  same  wlU 
be  Bet  aside  unless  a  ranitUtur  is  filed  for 
uU  of  such  sum  in  excess  of  $10,000. 

Independent  Cotton  Oil  Co.  v.  Meacb- 
am,  31  Okla.  384.  120  Pac.  969. 

(1913)  An  award  of  $5,000  damages  for 
personal  injuries  was  held  not  excessive, 
where  the  injuria  consisted  of  a  broken 
thigh,  confining  plaintiff  to  her  bed  for  eight 
and  one-half  weeks,  incurring  a  doctor  bill  of 
$304,  and  at  the  time  of  the  trial  plaintiff 
could  walk  only  by  means  of  crutches,  and 
suffered  great  pain,  the  injured  limb  thereby 
becoming  shorter  than  the  other,  and  ulti- 
mate recov^  being  doubtful. 

Muskogee  Electric  Traction  Go.  t.  Reed, 
35  Okla.  334.  130  Pac.  157. 

(1013)  Where  on  the  trial  of  an  action 
to  recover  damages  for  injuries  sustained  on 
account  of  negligence  of  a  town  in  the  main- 
tenance of  its  street,  it  appeared  that  plain- 
tiff was  forty-two  years  of  age,  and  was 
teaching  music  for  a  livelihood;  that,  prior 
to  her  injuries,  she  earned  not  less  than  from 
$12  to  $15  per  week,  and  for  five  or  six 
months  thereafter  was  totally  unable  to  earn 
anything,  and  since  then  had  been  able  to 
earn  only  $4  or  $5  per  week;  that  her  in- 
juries were  due  to  the  breaking  of  both  of 
the  bones  in  One  of  her  lower  limbs.  Just 
above  the  ankle;  that  the  other  was  badly 
sprained,  and  she  was  seriously  bruised  as  a 
result  of  her  fall,  suffering  Intensely  for  sev- 
eral months  which  continued  to  the  date  of 
the  trial,  and  the  evidence  showed  that  her 
injuries  were  permanent  and  that  she  would 
probably  be  a  cripple  for  life,  a  verdict  for 
$2,000  was  held  not  excessive. 

Town  of  Fairfox  v.  Giraud,  35  Okla. 
659,  131  Pac.  159. 

(1914)  Where  a  city  permits  obstructions 
to  be  placed  In  its  streets,  leaves  the  same 
unguarded  and  without  warning  or  danger 
signals,  and  a  travder,  without  negligence 
on  her  part,  by  reason  of  the  negltgoice  of 
the  city.  Is  thrown  from  a  buggy,  both  bones 
of  her  1^  being  broken  near  the  ankle,  the 
fibula  protruding  through  her  stocking  and 
into  the  ground,  and  the  broken  tibia  being 
forced  throogh  the  skin,  and  is  confined  to 


her  bed  for  several  weeks,  and  Is  perma- 
noitly  crippled,  a  verdict  of  $4,000  Is  not  ex- 
cessive; 

City  of  Guthrie  v.  Suyder,  43  Okla.  834, 
143  Pac.  a 

(1014)  A  recovery  by  a  locomotive  en- 
glneer  of  $15,000  for  loss  of  an  eye  was  held 
not  excessive. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Devore, 
43  Okla.  534,  143  Pac.  864. 

(1914)  Where  the  facts  show  that  both 
of  plaintUTs  feet  were  crushed;  that  his 
right  foot  was  crushed  In  the  instep  and  his 
toes  were  broken  so  that  the  bones  protruded 
through  the  flesh,  causing  same  to  become 
permanently  drawn  out  of  shape;  that  the 
muscles  amf  tendons  of  said  foot  are  per- 
manently injured,  so  that  plaintiff  can  never 
have  full  and  free  use  of  same;  that  his 
left  foot  was  bruised  and  maimed  so  that 
a  large  portion  of  the  bones  of  his  ankle 
and  foot  were  splintered  and  mashed,  and 
it  was  necessary  to  remove  same;  that  his 
injuries  are  permanent,  which  require  him 
to  use  crutches.  In  order  to  walk;  that  he 
suffered  a  great  deal  of  pain,  and  was  un- 
der care  of  phj-sicians  for  several  months,  it 
was  held  that  a  verdict  for  $16,900  is  not 
excessive. 

St  Louis  &  S.  F.  R.  Co.  V.  Brown,  45 
Okla.  148,  144  Pac  1075. 

(1914)  If,  after  an  examination  of  the 
entire  record  the  court  is  of  the  opinion  that 
a  verdict  for  $10,000  Is  so  excessive  as  to 
amount  to  a  miscarriage  of  Justice,  which 
waii  probably  the  result  of  the  action  ot  the 
trial  court,  the  same  should  be  set  aside 
and  a  new  trial  granted,  unless  a  remittitur 
is  filed  for  all  in  excess  of  $5,000. 

St.  Louis  &  S.  F.  R.  Go.  V.  Hart,  45  OkU. 
659,  146  Pac  436. 

(1915)  Record  examined,  and  held  that 
verdict  of  the  jury  for  $5,000,  in  an  action 
for  injury  to  a  passenger,  is  not  excessive. 

Muskogee  Electric  Traction  Co.  v.  Eaton. 
49  Okla.  844,  152  Pac  1109. 

(1916)  The  evidence  in  an  action  for  per- 
sonal Injuries  was  hdd  to  sustain  a  verdict 
for  $5,000. 

aty  of  Lawton  t.  Hills.  53  Okla.  243, 
156  Pac.  297. 

(1916)  Evidence  examined,  and  the  ver- 
dict of  $20,000  was  held  to  be  so  excessive 
as  to  amount  to  a  miscarriage  of  justice,  and 
that  the  same  should  be  set  aside  and  a  new 
trial  granted  unless  a  remittitur  is  filed  for 
all  in  excess  of  $15,000,  and  interest  ^oreon 
from  date  of  Judsment. 

St  Louis  &  S.  F.  R.  Co.  V.  Hodge,  63 
Okla.  427,  157  Pac  00. 

(1916)    An  award  of  $6,000  damages  ft>r 
permanent  Injuries  and  dlsflguremait  of  a 
child  twelve  years  old  Is  not  excraslve. 
Folsom-Morrls  Coal  Mis.  Go.  v.  De  Yoric, 
61  Okla.  76,  160  Pac  64. 
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(1917)  As  there  was  evidence  reasonably 
tending  to  prove  that  i^hitlff  was  rendered 
nnconsclous  by  the  Impact  of  the  collision, 
accompanied  by  a  blow  on  the  left  temporal 
region,  and  has,  since  that  time,  soffered, 
among  other  things,  from  a  defective  vision, 
an  Injury  to  his  back,  and  generally  from 
traumatic  neurosis,  there  is  no  merit  In  the 
contention  that  the  verdict  of  $2,500  is  ex- 
cessive, or  that  he  was  malingering. 

St  Louis  &  S.  F.  R.  Co.  V.  McFall,  63 
Okla.  — ,  163  Pac.  269. 

(1917)  Where  the  Injury  received  by  rea- 
son of  a  failure  to  properly  guard  machinery 
as  required  by  the  "Factory  Act,"  results  Id 
the  practical  loss  of  an  eye  of  an  employee 
fifty-fonr  years  old,  an  experienced  black- 
smith,  who  prior  to  the  time  of  receiving  the 
raid  injury  had  good  eyesight,  and  whose 
earning  capacity  was  red  need  by  reason  of 
such  Injury,  a  verdict  of  $1,500  held  not  ex- 
cessive. 

BartlesTllle  Zinc  Co.  v.  James,  66  Okla. 
24.  166  Pac.  1054. 

(1917)  Evidence  examined,  and  verdict 
held  not  excessive. 

Wichita  Falls  ft  N.  W.  By.  Co.  t.  Wood- 
man, 64  Okla.  326,  168  Pac.  209. 

(1918)  A  verdict  for  $3,000  as  damages 
for  the  total  loss  of  an  eye  by  a  young  man 
engaged  as  a  railway  mnll  clerk  held  not 
excessive. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Edmonds, 
73  Okla:  — ,  174  Pac.  10B2. 

(1018)  Plaintiff  was  twenty-flve  years  of 
age,  was  serving  as  fireman,  and  was  earn- 
ing $3.45  per  day.  The  power  of  sight  in 
bia  left  eye  was  destroyed;  that  In  his  right 
diminished  one-third.  He  was  Injured  in 
his  right  groin.  He  sutTered  constantly,  and 
was  nervoUs  and  miserable  all  the  time.  His 
lower  limbs  were  affected ;  he  could  not  wiilh 
right :  and  his  injuries  were  permanent.  His 
expectancy,  according  to  the  American  Mor- 
tality Table  was  38.81  years.  There  Is  noth- 
ing in  the  record  to  Indicate  that  the  jury 
were  Inflnenced  by  t^ssion  or  prejudice. 
Held,  that  a  verdict  tor  $18,760  was  not  ex- 
cessive. 

Forrls  V.  Shandy,  71  Okla.  — ,  174  Pac. 
1060. 

(1918)    The  judgment  in  this  case,  as  re- 
duced by  the  trial  court,  held  not  excesfUve. 
Ft.  Smith  &  W.  Ry.  Co.  v.  Hutchinson. 
71  Okla.  — ,  175  Pac.  922. 

(1018)  The  verdict  examined  in  this  case, 
and  held  not  to  be  so  excefsive  as  to  war- 
rant a  reversal  of  his  ease,  or  to  rpqnire 
the  Supreme  Court  to  order  a  remittitur  to 
le  made. 

Alva  Roller  Mills  v.  Simmons,  74  Okla. 
— ,  185  Pac.  76. 

(1918)  Finding  no  reversible  error  in  the 
actions  of  the  trial  court  hereinbefore  con- 
sidered and  observing  nothing  In  the  record 
Indicating  that  the  verdict  rendered  was  in- 
duced by  i>asslon  or  prejudice,  we  are  unable 


to  say  that  It  is  excessive  solely  on  account 
of  the  amount  of  recovery  allowed. 

St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v.  True,  71 
Okla.  — ,  176  Pac.  758. 

(1919)  Where  a  servant  receives  serious 
and  permanent  injuries  as  the  proximate  re- 
sult of  the  master's  negligence,  and  where 
there  is  evidence  tending  to  show  that  he 
was  a  strong,  healthy  man  and  able  to  do 
manual  labor  before  the  injury,  and  that  he 
was  rendered  unable  to  do  any  work  for  a 
period  of  six  months  or  more  immediately 
following  the  Injury,  and  that  during  such 
time  he  was  under  the  constant  treatment  of 
a  physician,  and  that  more  than  a  year  there- 
after be  was  still  suffering  from  the  effects 
of  such  injuries,  and  the  evidence  tended  to 
show  that  such  injuries  were  serious  and 
permanent  and  of  such  character  as  to  render 
the  servant  unable  thereafter  to  perform 
manual  labor  such  as  he  had  been  able  to 
perform  before  receiving  the  Injuries,  and  be 
brln^  suit  for  $6,290,  and  the  jury  after 
hearing  all  the  evidence  returns  a  verdict  of 
$1,540,  such  verdict  can  not  be  said  to  be 
excessive  nor  to  have  been  actuated  pas- 
sion and  prejudice; 

Ardmore  Oil  ft  Milling  Co.  t.  Bamer. 
—  Okla.  — ,  179  Pac  932. 

(1919)  The  plaintiff  was  fbrty-six  yean 
of  age  and  was  serving  as  a  miner  engaged 
In  digging  coal,  and  was  earning  $6  per  day. 
The  lower  portion  of  his  spine  was  injared, 
his  bills  and  right  leg  were  crushed,  and  the 
latter  partially  paralyzed  and  for  about  two 
and  a  half  years  he  bad  been  nnble  to  work 
at  his  avocation  and  continued  to  suffer 
physical  pnin  and  was  unable  to  walk  with- 
out the  aid  of  a  crutch  or  cane.  His  Injnrles 
were  permanent.  There  is  nothing  In  the 
record  to  Indicate  that  the  Jury  were  in- 
fluenced by  passion  or  prejudice.  Beld,  that 
a  verdict  for  $8,423.33  was  not  excessive. 

Whitehead  Cotil  Mining  Co.  v.  Schneider, 
75  Okta.  175, 183  Pac.  49. 

(1920)  In  an  action  for  personal  injury, 
a  verdict  will  not  be  set  aside  for  excessive 
damages,  unless  it  clearly  appear  that  the 
jury  committed  some  gross  and  palpable 
error,  or  acted  under  some  Improper  bias, 
Influence,  or  prejudice,  or  have  totally  mis- 
taken the  rules  of  law  by  which  damages 
are  regulated. 

City  of  Tulsa  v.  Wells,  79  Okla.  39,  191 
Pac.  186. 

(1920)  It  would  be  Impossible  to  recount 
all  the  factors  which  enter  Into  the  common 
and  general  notions  of  what  Is  fair  and  Just 
as  a  basis  to  measure  the  damages  for  per- 
sonal injuries.  There  can  be  no  absolute 
standard  to  measure  such  damages,  and  a 
wide  latitude  discretion  is  necessarily  left 
to  the  good  sense  and  discretion  of  the  Jnry  • 
wbicb  fixes  the  award.  And  In  an  action 
for  personal  injury  a  verdict  will  not  be  set 
aside  for  excessive  damages  unless  it  clearly 
appears  that  the  jury  committed  some  gross 
and  palpable  error,  or  acted  under  some 
improper  bias,  influence,  or  prejudice,  or 
has  totally  mistaken  tbe  rules  of  law  by 
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which  damages  are  reguhtted.  Held,  that  a 
verdict  of  f7,833  awarded  a  motorman  upon 
a  street  car.  who  was  thirty-three  years  of 
age,  for  the  loss  of  an  eye.  where  the  In- 
jury necessitated  its  removal,  is  not  ex- 
fesslve. 

Muskogee  Electric  Trat::.  Co.  v.  Wimnier, 
80  Okla.  11.  194  Pac.  107. 

(1921)  A  careful  examination  of  the  reo- 
onl  in  thtfl  case  discloses  that  tliere  is  suQI- 
elent  evidence  to  support  the  finding  of  the 
Jury  on  the  ground  of  actionable  negligence 
on  the  part  of  the  defendant,  the  only  qu^ 
tlon  of  fact  Involved  In  this  case,  that  no 
reversible  error  Intervened  In  the  trial  of 
said  case,  and  that  the  verdict  is  not  ex- 
cessive, and  was  not  actuated  by  passion 
and  prejudice. 

New  V.  Hughes.  80  Okla.  129,  m  Pac. 
1071. 

(1921)  When  the  proofs  of  damages  are 
submitted  to  a  Jury  under  proper  Instruc- 
tions In  a  suit  for  personal  injuries,  and  tl:e 
verdict  not  being  so  excessive  as  to  raise  the 
Itresumptlon  that  the  Jury  was  actuated  in 
rendering  such  verdict  by  passion  or  preju- 
dice, and  there  being  no  specific  proofs  other- 
wise showing  that  the  Jury  was  so  actuated, 
and  the  trial  Judge  fails  to  act  and  entei-s 
Judgment  on  the  verdict,  held,  the  Supreme 
Court  will  not  interfere  with  the  verdict  of 
the  Jury  by  ordering  a  remittitur. 

Sand  SprinecB  Park  v.  Schrader.  82  Okla. 
344,  108  Pac.  083. 

VIII.  PLEADING.  EVIDENCE,  AND  ASSESS- 
MENT. 

(A)  PLEADING. 

S  78.   Allegatione  as  to  damage  in  genera). 

(1914)  Where  the  petition,  in  an  action 
for  damages,  contains  sutliclent  statements 
of  facts  to  show  the  court  that  plaintiff  litis 
sustnlned  a  detriment,  and  the  amount  there- 
of, and  that  defendant  had  wrongfully  cauen-il 
same,  and  that  It  is  a  detriment  for  whi(  b 
the  law  affords  redress,  such  a  petiti<  n 
states  a  cause  of  action. 

Midland  Valley  R.  Co.  v.  T^rsou,  41 
Okla.  3t(0.  138  Pac.  17:i 

(liKiO)  In  an  action  for  damages  whe  e 
the  demand  Is  uuliquldnted  and  sounils 
wholly  In  damages  on  a  single  cause  of  a'..- 
tlon.  It  is  unnecessary  to  siteciflcally  allciJc, 
in  amount,  the  different  items  constituting 
the  total  of  the  damages  claimed,  it  being 
sufBclent  to  state  the  damages  claimed  for 
the  alleged  injnr>*  in  the  aggregate:  but 
where  the  petition  itemized  the  damages 
recovery  is  confined  to  the  Items  alleged. 
Muskogee  Electric  Tract.  Co.  v.  Fnn-. 
77  Okla.  234.  188  Pac.  327. 

S  79.   General  or  special  damage. 

(1800)  Special  damages  should  generally 
be  averred  In  the  petition.  In  order  to  notKy 
the  defcaidaut  of  the  nature  of  the  plalntlfl's 
claim  and  to  prevent  surprise  at  trial;  but 
It  is  not  necessary,  in  a  case  where  the  de- 
mand sounds  wholly  In  damages  and  the-e 


is  Imt  a  single  cause  of  action,  to  state  spe- 
cially and  In  separate  amounts  the  different 
Items  which  go  to  make  up  the  total  sum  of 
damages.  It  Is  enough  to  claim  so  much  In 
gniss  for  the  wrong  done. 

Ten  Cate  v.  Fansler,  10  Okla.  7,  65  Pac. 
375. 

Hpecial  diuuHges,  that  Is  damages  which 
do  not  necessarily  result  from  the  injury 
complained  of.  must  be  especially  pleaded, 
except  where  they  are  conclusively  presumed 
from  the  facts  stated. 

(1910)  Kennedy  v.  Van  Horn.  77  Okla. 
100,  186  Pac.  488;  (102])  First  Nat 
Bank  v.  Cox.  82  Okia.  120,  108  Pac. 
579. 

i  80.   Penonal  injuries  and  physical  suffering. 

(100*^)  In  an  action  to  recover  damages 
for  personal  injuries,  the  jietltlon  nmst  show 
that  the  injuries  were  the  natural  and  proba- 
ble conseQuences  of  the  negligent  act  of  de- 
fendant, and  that  it  should  have  foreseen 
such  an  Injury;  and  a  iKlltlon  which  falls 
to  show  such  facts  does  not  state  a  cansie  of 
action. 

Mayne  v.  Chicago.  R.  I.  &  P.  Ry.  O).,  12 
Okla.  10.  60  Pac.  933. 

i  81.   Impainnent  of  earning  capacity. 

(1!>19)  An  allegation  of  permanent  in- 
jury is  not  equivalent  to  an  allegation  of  Im- 
paired earning  capacity. 

Kennedy  v.  Van  Horn,  77  Okla.  100,  186 
Pnc.  483. 

(1019)  Inipnireil  earning  capacity  result- 
ing from  personal  injury  Ih  special  damage, 
and,  to  be  recoverable,  must  be  esiJecially 
claimed  In  the  petition. 

Kennedy  v.  Vfln  Horn,  77  Okla.  100,  186 
Pac.  483. 

S  82.   AUegalions  as  to  amount  of  damagei. 

(1010)  Where  a  iwtltlon  contains  several 
wimrate  causes  of  action,  each  separately 
numbered  and  stated,  and  each  of  which 
wpanite  pnragraphs  allege  that  by  reason  of 
the  facts  charged  plaintiff  was  damaged  In 
a  blank  sum.  and  a  concluding  additional 
imragraph  in  effect  charged  that  on  account 
of  the  acts  done  and  committed  plaintiff  had 
Iteen  damaged  in  a  sum  Rtated.  It  was  held 
that  It  was  not  error  to  overrule  a  general 
'leniurrer  to  surh  petition,  it  not  being  neces- 
saiy  to  Insert  the  claim  for  damages  at  the 
conclusion  of  each  paragraph  of  the  petition, 
when,  following  the  separate  paragratdis.  it 
is  clmrgcd  that  by  reason  thereof  plaintiff 
sustaineil  daninges  In  a  i;nni  stated. 

Patterson  v.  Moncan.  .'iS  Okla.  93,  155 
Pa<'.  004. 

§  83.    iHsues,  proof,  and  variance. 
5  84.   —  Personal  injuries  and  physical  suf- 
fering. 

(IMNt)  In  an  action  for  damages  for  In- 
juries <icra.sloued  by  the  negligence  of  a  rail- 
way company,  testimony  tending  to  show 
material  and  iiemianent  Injuries  not  allied 
in  the  complaint  is  Inadmissible. 

Gulf,  C.  &  S.  F.  H.  Co.  V.  Warlicfc.  1 
Ind.  Ter.  10,  35  S.  W.  235. 
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(ltj96>  Where,  In  aa  action  against  a 
niUroad  company  tor  personal  Injuries,  plain- 
tiff alles^  a  retroflexion  of  tbe  womb  as 
the  result  of  tbe  Injury,  wblle  tbe  proof 
etitabllshed  an  antlflexlon;  held  that  tbe 
variance  was  Immaterial  in  the  absence  of 
proof  that  defendant  was  misled. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Tnrley,  1 
Ind.  Ter.  276.  87  8.  W.  52. 

(181)8)  An  allegation  In  a  couiplahit  of 
special  damages  for  loss  of  time  occasioned 
by  the  defendant's  failure  to  comply  witb 
an  agreement  to  sell  and  deliver  drugs  is 
sufficiently  8i)eciHc  to  allow  plaintiff  to  prove 
tliue  spent  by  him  in  prei»arlng  for,  and 
awaiting  tlie  arrival  of,  the  goods,  including 
tbe  ex|>eu8e8  of  hiring  a  certain  doctor  in 
prejMiration  therefor. 

MofTett-West  l>ms  Co.  v.  Byrd.  1  lul. 
Ter.  (il2,  43  S.  W.  M>i. 

A  i>etition  in  au  action  for  dam- 
ages fur  jiersunal  injuries,  charging  that 
plalntilf  wa»  injured  in  his  back,  tegs,  splm-, 
and  arm,  by  reason  of  which  be  was  caused 
"fcrrat  iiaiu  and  injury,"  that  bis  Injuries 
"were  serious,  and  caused  blm  great  incon- 
venience, losa  of  time,  pain,  and  mental 
Hugulsb;  tbiit  he  was  caused  to  spend  large 
8uniH  of  money  and  go  through  almost  un- 
bearable i>aln,"  and  thnt  "bis  injuries  are 
liermanent"  is  sufficient  to  admit  proof  of 
tbe  imiMilrnient  of  the  plaiutifTs  capacity 
to  perform  labor,  as  an  element  of  damagen. 
Missouri.  O.  &  G.  Ry.  Co.  v.  ColUliS,  47 
Okla.  701.  150  Pac.  142. 

{  85.   Expenaes  incnrrecl. 

See  I  28. 

Kweet  \.  Henderson,  72  Okla.  — ,  178 
Pac.  666. 

(11*14)  In  a  suit  for  damages  on  account 
of  perHonal  Injuries,  it  requires  an  allega- 
tion that  obligations  have  been  incurred  for 
medical  attention,  hospital  fees.  etc..  to  jus- 
llfj-  proof  of,  or  a  recovery  for,  such  items, 
aa  they  are  in  the  nature  of  special  damages. 
Revel  V.  Prultt,  42  Okla.  6B6,  142  Pac. 
1<»1». 

S86.   Defects    and    objections    and  waiver 
thereof. 

(IftIS)  Tbe  bunlen  Is  uiwii  tbe  railway 
<-unipany,  lu  an  action  agiilnst  it  for  damages 
for  itersonal  Injury,  to  show  that  the  i)lain- 
tifTR  damages  could  have  been  reduced  or 
minimized  by  tbe  use  of  ordinary  care  on 
hfs  imrt.  and,  in  the  absence  of  evldeme 
showing  that  the  damages  caused  by  tlie 
negligence  of  the  railway  company  were  an;;- 
menteU  because  of  tlie  failure  of  the  plaintiff 
to  use  ordtnar}-  care  to  minimise  tbe  same, 
tbe  defendant  is  not  entitled  to  an  luKtrnc- 
tion  as  to  plalntiflTs  duty  to  use  onllnary 
care  to  minimize  the  damages. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Kdnionds,  T3 
Okln.  — ,  174  Pac.  1052. 

(B)  EVIDENCE. 

Cliaracter  and  tiabits  of  dec«tsed  in  action 
for  death  by  wrongful  act.  see  Death,  I  26. 

Opinion  evidence  as  to  damages,  see  E>1- 
dence,  I  251. 


{87.  Prevnmptions  and  burden  of  proof. 

<1897)  Vnder  Stat.  1893.  f  4006  (Wil- 
son's Rev.  ft  Ann.  Stat.  1903.  I  4332),  alle- 
gations of  damages  shall  not  be  considered 
true  by  failure  to  controvert  such  allegations. 
There  must  t>e  proof  establishing  their  exist- 
ence. 

City  of  Uuthrle  v.  T.  \Y.  Harvey  Lum- 
ber Co..  5  Okla.  774,  50  Pac.  84. 

(181(7 )  In  an  action  for  damages,  the 
bunien  of  establisblng  the  amount  thereof, 
sustalne<l  always  rests  ui<on  tbe  plalntlfT. 
unless  tbe  defendant  s|)ecifically  admits  such 
amount  in  his  answer  ;  and.  where  no  such 
atlmisKlon  Is  contained  lu  the  answer.  It  is 
error  for  the  trial  court  to  require  defend- 
ant to  assume  tbe  burden  of  proof. 
.  Smock  V.  Carter,  0  Okla.  300,  SO  Pac. 
262. 

(lUlO)  In  an  action  for  recoverj*  of  dam- 
ages for  ne^igence,  if  It  l>e  shown  by  tbe 
evidence  tlmt  there  was  negligence,  there 
can  be  no  recovery,  unless  tbe  evidence,  by 
a  preiwnde ranee,  also  shows  causal  connec- 
tion between  tbe  uegiigenco  proved  and  tbe 
damages  sustained. 

Sallisaw  Cotton  Oil  Co.  v.  Holland,  56 
Okla.  428,  156  Pac.  174. 

(lIHli)  Tbe  burden  of  proving  oiitigatlon 
of  damagt>s  is  ui>on  the  i>arty  guilty  of  tbe 
tortious  act  or  breach  of  contract 

Sackett  v.  Rose.  55  Okla.  308.  154  Pac. 
1177. 

(Itnu)  There  are  two  rules  by  which  fu- 
ture pain  and  suffering  nmy  tie  submitted 
to  the  jury:  (I)  If  tbe  injury  Is  objective, 
and  it  is  plainly  apparent  from  the  nature 
of  the  injury  that  the  Injured  person  must, 
nf  necessity,  undergo  pain  and  suffering  in 
the  future,  the  Jury  mny  infer  that  fact 
from  |ir(H>f  of  such  an  iiijury  alone.  (2) 
But  where  the  injury  is  siibjective,  then,  to 
warrant  »  jury  to  return  a  vonilct  for  fu- 
ture iwin  and  suffering,  there  must  he  pro- 
;luce<l  evidence  hy  expert  witnesses  that  the 
plahitlff,  with  reasonable  certainty,  will  ex- 
Iterience  future  i>aiu  and  suffering  as  a  result 
of  the  Injury. 

Muskogee  Electric  Traction  Co.  v.  Doss, 
50  Okla.  234,  158  Pnc.  806. 

(ll)lli)  Assuming,  without  deciding,  that 
an  action  in  daniaees  lies  for  failure  by  tbe 
lessee  or  bis  assigns  to  exe<-ute  uiHin  demand 
a  release  of  nn  oil  ami  pis  nilnlns  lease 
which  bini  liet'onie  forfelteii.  it  was  held  that 
the  iilaintiff  ImviuK  relied  tor  i>roof  of  meas- 
ure of  (lauiages  u]>on  an  alleged  contract 
for  sjile  of  a  lease  njton  the  same  land,  he 
must  i>rove  either  that  he  bad  a  valid  con- 
tract witb  such  prosiiectlve  purcliaser.  en- 
forceable according  to  Its  terms,  had  tlie 
release  hy  defendant  lieen  executed,  or  that 
siU'h  prosiiective  jmn-haser  would  have  omi- 
plete<1  tbe  contract,  regaplless  of  Its  enforce- 
ability, bad  such  release  l»een  executed. 

Kogen*  V.  Mllliken  Oil  Co.,  62  Okla.  147. 
161  Pac.  709. 


Digitized  by  Google 


188 


DAMAGES.  Vin.  (B). 


[20kla.Dig.]  m 


8  88.  AdnditibUity. 

{89.   Persmial  iojiuieB  and  physical  suf- 
fering. 

(1895)  In  an  action  for  personal  injaries, 
the  injuries  alleged  in  the  complaint  were 
the  cmsbing  of  the  left  leg,  necessitating 
amputation,  and  bruises  on  his  right  hip. 
Plaintiff  testified  that  bis  Iiealth  was  good 
before  the  accident,  and  that  he  recovered 
and  was  in  good  health  until  nine  months 
after  it,  when  he  begun  to  feel  a  soreness  in 
his  right  hip,  which  after  three  months 
developed  into  an  abscess.  Held,  that  thta 
testimony  should  have  been  withdrawn  from 
the  jory.  since  there  was  no  evidence  or 
presumption  that  the  abscess  was  caused 
by  the  faU. 

St  Louis  &  S.  P.  Ry.  Co.  v.  Farr,  56 
I^.  994,  6  C.  C.  A.  211. 

(1896)  In  an  action  for  personal  injuries, 
it  was  error  to  admit  evidence  of  injuries 
to  pialntifTs  eyes,  in  the  absence  of  allega- 
tion in  the  petition  of  such  injuries. 

Gulf.  C.  &  S.  F.  R.  Co.  V.  Warlick,  1 
lad.  Ter.  10.  35  S.  W.  235. 

S  90.   Expectancy  of  life  of  person  injured. 

C1811)  The  expectation  of  life  of  one 
injured  by  another's  negligence  may  be 
shown  as  a  basis  for  the  estimation  of  dam- 
ages, in  a  case  where  the  evidence  tends  to 
show  the  injury  is  peruinneut  and  standard 
tables  of  mortality  are  admissible  in  evidence 
upon  this  question. 

City  of  Shawnee  v.  .Slankard,  20  Okla. 
133,  116  Pac.  808. 

S  91.  Loss  of  earnings  or  services. 

(1915)  Under  Rev.  I^ws  1910,  S  2872,  a 
passenger  suing  for  personal  injuries  Is  en- 
titled to  show  the  profits  of  his  business 
which  de|)ended  on  his  personal  exertions,  for 
the  purpose  of  assessment  of  his  damages, 
though  the  business  required  the  investuient 
of  a  small  capital. 

Muskogee  Electric  Traction  Co.  v.  Eaton, 
49  Okla.  344,  152  Pac.  1109. 

S  92.   Loss  of  or  damage  to  property. 

The  witness  being  a  farmer,  and  therefore 
an  expert  on  the  subject,  his  opinion  is  ad 
nilssible  to  prove  the  value  of  a  growing 
crop,  and  it  is  further  proper  to  permit  lilm 
to  state  the  facts  from  which  his  conclusion 
was  arrived  at  In  order  to  aid  the  jury  In 
determining  whether  or  not  his  estimate  wan 
correct. 

(If>l0)  Chicaeo,  &c..  It.  Co.  v.  Johnston. 
25  Okla.  700,  107  Pac.  662,  879;  (1912) 
St.  I^uls  &  S.  F.  K.  Co.  V.  Dale,  30 
Okla.  114,  128  Pac.  137. 

(1012)  In  nn  action  to  recover  the  value 
of  fixtures  wrongfully  removed  from  the 
plaintiffs'  laud,  it  is  not  error  to  admit  evi- 
dence tending  to  show  the  original  cost  of 
these  fixtures,  as  this  Is  competent  evidence 
to  be  considered  by  the  jury  in  ascertaining 
the  value  of  the  fixtures  at  Uie  time  of  the 
removal. 

Kilgore  v.  I^le,  30  Okla.  506,  120  Pac. 
626. 


(1015)  In  arriving  at  the  value  of  a 
growing  crop^  it  is  proper  to  show  by  evi- 
dence the  probable  yield  under  proper  cul- 
tivation, and  the  value  of  such  profitable  yield 
when  matured,  gathered,  prepared,  and  ready 
for  sale;  also  the  probable  cost  of  proper 
cultivation  necessary  to  mature  the  crop,  as 
well  as  the  cost  of  its  gathering,  prepara- 
ti<m.  and  tran^rtation  to  market;  and  the 
difference  between  such  probable  value  in 
tbe  market  and  the  cost  of  finishing  the 
cultivation,  and  gathering,  preparing,  and 
transporting  to  maiiiet  will  ordinarily  rep- 
resent the  valne  at  the  time  of  loss  with 
as  much  certainty  as  any  other  method. 

De  Arman  v.  Oglesby,  49  Okla.  118,  152 
Pac.  356. 

(1916)  In  an  action  against  a  railway 
company  to  recover  damages  for  permitting 
Sre  to  escape  from  a  railway  locomotive,  re- 
sulting in  the  destruction  and  injury  of 

growing  fruit  trees  upon  the  land  of  plain- 
tiff, evidence  as  to  the  value  of  the  trees 
Willie  growing  on  tbe  land  Is  competent  for 
tbe  puriMse  of  showing  tbe  amount  of  plain- 
tiff's damage. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Swlnney, 
65  Okla.  115,  159  Pac.  4S4. 

(1016)  In  an  action  for  the  recovery  at 
the  value  of  a  building  destroyed  by  fire,  in 
order  to  make  evidence  as  to  the  cost  of  re- 
building tbe  same  competent,  there  must  aim 
be  produced  evidence  showing  the  original 
cost  and  the  depreciation  from  use,  age,  and 
other  causes. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Galvin, 
59  Okla.  258.  158  Pac.  1153. 


§93.  Lobs  of  profits. 

(1006)  Where.  In  an  action  to  recover 
damages  for  tbe  idleness  of  a  mill,  caused  by 
the  failure  of  defendants  to  supply  part  of 
the  machinery  within  the  time  contracted  for, 
evidence  of  the  rental  value  of  the  mill, 
which  Is  shown  to  be  -in  estimate  of  the 
profits  it  might  have  made  with  a  satisfac- 
tory market.  Is  incompetent,  because  based 
on  speculation  too  remote  and  not  capable 
nf  sufficient  ascertainment. 

W.  P.  Callahan  ft  Co.  v.  Chlckasha  Cot- 
ton Oil  Co.,  17  Okla.  544,  87  Pac.  381. 

(1011)  Under  tbe  circumstances  of  ttie 
case,  evidence  of  subcontracts  held  to  be 
Incompetent  to  prove  anticipated  profits  al- 
leged to  have  accrued  by  reason  of  tbe  breach 
of  the  principal  contract 

First  Nat.  Bldg.  Co.  v.  Vandenberg,  28 
Okla.  583,  110  Pac  224. 

1 94.   Pernniary  condition  of  defendant. 

In  an  action  for  assault,  defendant  may 
be  examined  as  to  his  financial  condition, 

for  the  purpose  of  assehsing  exemplary 
damages. 

(1904)  Wlllet  V.  Johnson.  76  Pac.  174, 
13  Okla.  563;  (1017)  Smith  v.  Aatry, 
60  OkU.  — ,  160  Pac.  623. 
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§  95.   Weight  and  raffidency. 
S  96.   Personal  injuries  and  physical  suf- 
fering. 

There  are  two  rules  by  which  future  pain 
and  suffering  may  be  submitted  to  the  Jury : 
(1>  If  the  Injury  Is  objective,  and  it  is 
plainly  ai^rent,  from  the  nature  of  the 
injury,  that  the  Injured  person  must  of  ne- 
ceml^  undergo  pain  and  suffering  In  the 
future,  the  jury  may  infer  that  tftct  from 
proof  of  such  an  Injury  alone ;  (2)  but  where 
the  Injury  la  snbjectlTe,  then,  to  warrant  a 
Jury  to  return  a  verdict  for  future  pain  and 
suffering,  there  must  be  produced  evidence 
by  expert  witnesses  that  the  plaintlCT,  with 
reasonable  certainty,  will  exi>erience  future 
pain  and  snfTering  as  a  result  of  the  injury. 
(1915)  Shawuee-Tecumseh  Traction  Co. 

V.  Griggs.  JSO  Oltla.  566,  151  Pac.  230; 

(1&19)  Weatberly  v.  Manatt.  72  Olcla. 

— ,  179  Pac.  470. 

(1918)  Becord  examined,  and  held,  that 
the  eTidence  reasonably  tends  to  siq>port  the 
findings  of  the  jury  that  the  hijuries  received 
by  the  [dalntlff  were  the  direct  cause  of  his 
subsequent  total  blindness. 

St  Louis,  I.  M.  &  S.  By.  Co.  v.  True, 
71  Okla.  — .  176  Pac.  758. 

5  97.   Impairment  of  earning  capacity, 

(1917)  Where  the  evidence  showed  that 
plaintiff's  right  arm,  side,  and  leg  bad  been 
bruised  and  injured  and  partially  paralyzed, 
and  at  the  time  of  the  trial  bis  arm  and 
leg  were  useless,  and  the  effect  of  his  In- 
juries In  disabling  him  from  manual  labor 
are  stated  by  him,  the  jury  can  judge 
whetlier  and  to  what  extent  be  will  be  per- 
manently disabled,  and  the  testimony  of 
physicians  as  to  the  permanent  impairment 
of  his  ability  to  labor  Is  not,  of  necessity, 
required  to  enable  bim  to  recover  for  perma- 
nent diaablli^. 

St  Louis,  I.  &f.  &  S.  Ry.  Co.  v.  CantreU, 
63  Okla.  187.  164  Pac.  110. 

S  98.   Loss  of  or  damage  to  property. 

<  1913)  Testimony  examined  and  held 
sufficient  to  prove  the  market  value  of  the 
animals  killed  and  injured. 

St.  Louifl  ft  S.  F.  Ry.  Co.  v.  Smith,  41 
Okta.  814,  137  Pac.  714. 

I  99.   Loss  of  profits. 

(1916)  Evidence  examined,  and  held  that 
the  plaintiff  failed  to  prove  a  contract  en- 
forceable had  the  defendant  executed  a  re- 
lease, or  that  the  prosiioctlve  purchaser 
would  have  completed  the  same  upon  the 
execution  of  such  a  release,  and  that  there- 
fore a  demurrer  to. the  evidence  was  prop- 
erly sustained. 

Rogers  V.  MilUken  Oil  Co.,  62  Okla,  147, 
161  Pac.  799. 

{ 100.   Expenses  menrred, 

(1915)  Where  the  Attending  physician 
testified  to  the  amount  of  his  bill  for  medical 
treatment  rendered  plaintiff,  and  that  his 
charges  were  reasonable,  it  is  sufficient  to 
submit  the  item  of  recovery  to  the  jury,  and 
If  defendant  desired  to  put  in  issue  the  rea- 


sonableness  of  the  charge,  it  should  intro- 
duce evidence  for  that  purpose. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Collins,  47 
Okla.  761,  150  Pac.  142. 

§  101.   Mental  suffering. 

(1915)  Where  there  Is  evidence  of  a  seri- 
ous physical  Injury  and  of  physical  suffering 
which  has  not  ceased  at  the  time  of  trial, 
and  there  is  evidence  that  the  injury  la 
liermanent,  there  la  sufBclent  proof  to  Justify 
an  inference  of  mental  suffering  accompany- 
ing the  continuing  physical  pain. 

Muskogee  Electric  Traction  Co.  v.  Eye, 
47  Okla.  142, 148  Pac.  100. 

(C)   PROCEEDINGS  FOB  ASSESSMENT. 

S 102.  Inquest   on   default   of  interlocutory 
judgment 

9 103.   Nature  and  form  of  proceedings. 

(1897)  State.  1893,  {  4202  (Wilson's  Eev. 
&  Ann.  Stat  1903,  §  4590),  provides  that  if 
assessment  of  damages  be  necessary  to  pro- 
nounce judgment  upon  a  failure  to  answer, 
or  under  the  decision  of  an  issue  at  law, 
the  court  may,  with  the  assent  of  the  party 
not  in  default,  take  an  account,  hear  proof, 
or  assess  the  damages. 

City  of  Guthrie  v.  T.  W.  Harvey  Lum- 
ber Co.,  5  Okla.  774,  50  Pac.  84. 

§  104.  —  Entry  of  default  or  judgment 

(1900)  Where  a  complaint  for  goods  sold 
stated  the  amount  of  plaintiff's  claim,  and 
defendants'  demurrer  thereto  was  overruled, 
aud  they  refused  to  answer  over,  judgment 
by  default  was  properly  rendered  for  plain- 
tiff without  calling  a  jury,  since  defendants' 
failure  to  answer  admitted  all  the  allegations 
of  the  complaint. 

Tynon  v.  Crowell,  3  Ind.  Ter.  346,  58 
S.  W.  665. 

8  105.   Scope  of  isfues  and  questions  eon- 

sidered. 

(1912)  Although  he  may  be  In  default  of 
nn  answer,  the  defendnnt  may  cross-examine 
the  witness  introduced  by  the  i^aintUT.  and 
may  introduce  ind^ndent  evldoice  of  his 
own  in  reduction  Of  the  amount  claimed, 
even  in  tort 

St.  Louis  &  S.  F.  B.  Go.  T.  Znmwalt, 
81  Okla.  150,  laO  Pac.  640. 

§  106.  Assessment  at  trial  of  issues  in  geoeraL 
(1894)  lu  an  action  against  a  municipal 
corporation  for  personal  injuries,  if  the  facts 
])roved  are  sufficient  to  sustain  a  verdict 
upon  a  demurrer  filed  to  the  evidence  by 
the  defendant,  it  is  the  duty  of  the  court 
to  call  a  jury  to  assess  the  damages,  or  as- 
sess the  damages  Itself. 

Pitman  v.  City  of  El  Reno,  2  Okla.  414, 
37  Pac.  851. 

1 107.   I%]rsical  examination  of  person  iujured. 

The  courts  of  this  state  can  not,  In  the 
absence  of  statutory  or  constitutional  pro- 
vision so  authorizing,  order  a  plaintiff  in  en- 
action for  damages  to  his  person  to  submit 
in  advance  of  or  during  the  trial  of  the 
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oiuse  to  exuiuinutiou  by  a  physician  to  bu 

ii|>l>olDted  by  the  court 

(lOOit)  City  of  KlufitaHher  v.  Altlzer,  13 
Okla.  121,  74  I'at.  Kff;  (1013)  Atch- 
ison, T.  ft  S.  F.  Ry.  Co.  v.  Slelson.  40 
Okla.  1,  134  Pnc.  388. 

(1003)  Tilough  one  uiiiy  exjtoise  hiH  body 
with  the  i>eruilt48iou  of  tUe  court,  if  be 
chootteK.  he  can  not  be  couiiielled  to  do  so 
In  a  ctvtl  Hctlon  without  his  consent 

*'ltv  of  Kingfisher  v.  Altizer,  13  Okla. 
121.  74  Fac.  H>7. 

(1903)  Where  a  person  unreiisonably  re- 
fuses to  show  his  Injuries  on  retiuest  that 
fact  may  be  considered  by  the  Jury  ii«  l>e«r- 
\ng  on  bis  Kood  faith. 

City  of  Kingflsher  v.  Altizer,  13  Okla. 
131.  74  Vac.  107. 

(1917)  Where  plaintiff  in  an  action  for 
damages  for  iiersonal  Injuries  exhibits  a  por- 
tion of  bis  body  to  the  ^nry.  and  physicians 
called  by  bim  testify  ns  to  the  nature  and 
extent  of  his  injuries,  nnd  plaintiff  offers  to 
submit  to  HQ  examinatlou  by  any  physician 
or  lioard  of  iihysIclMna  iianieil  by  the  cimrt 
other  than  those  iu  the  employ  of  defendant, 
who  are  shown  to  have  been  employed  by 
the  defendant  and  who  are  to  receive  $25 
[ler  (Iny  for  testifyluj!  In  the  ca«e.  It  Is  not 
error  for  the  court  to  refuse  to  require  plain- 
tiff to  submit  to  au  examination  by  the  phy- 
stcinns  employed  by  defendant. 

Oklahoma  Ky.  Co.  v.  Thomas,  63  Okla. 
2l»,  164  Pae.  120. 

S  108.  Questions  for  jury. 

See  S  34. 

Blake  V.  AUas  Supply  Co.,  51  Okla.  426, 
152  Pac.  81. 

(18iW>)  In  an  action  for  breach  of  contract 
evidence  examined,  and  held  sufficient  to  war- 
rant the  submission  of  the  case  to  the  Jury 
on  the  question  of  damages. 

Moffet-West  Drug  Co.  v.  Byrd,  1  Ind. 
Ter.  612,  43  S.  W.  864. 

( 1909)  Where  several  non-expert  wit- 
nesses testify  on  one  side  to  the  effect  that 
an  injury  for  which  damaKes  were  allowed 
by  a  Jury  was  a  permanent  nature,  and  the 
plaintiff's  injured  band  was  exhibited  to  the 
Jury  in  corroboration  of  said  testimony,  and 
several  expert  witnesses  testify  on  the  other 
side  that  the  lnjur>'  sHisht.  and  that 

there  would  he  a  complete  recovery.  It  was 
proper  to  submit  the  evidence  on  both  sides 
to  the  Jury,  ami  let  it  dei-lde  the  disputed 
question  of  fact. 

Coalgate  Co.  v.  Bross,  25  Okla.  244.  107 
Pac.  425. 

( 1013)  Evidence  examined  and  held  insuffl- 
i'lent  to  submit  to  tlie  Jury  as  dements  of 
plHlutiff'a  damages  whether  as  a  result  of 
her  injuries  she  suffered  from  kidney  dis- 
eases and  paralyRlK. 

Atchison,  T.  &  S.  r  .Ry.  Co.  r.  Melaon. 
40  Okla.  1,  134  Pac.  388. 


(1015)  In  an  action  for  damages  for  per- 
sonal injuries  caused  by  the  negligence  of 
the  defendant,  where  the  plaintiff  introduces 
evidence  of  his  ag^  bis  expectancy  of  life, 
ilia  pliysica!  condition  prior  to  and  ^nee 
the  accident,  the  character  of  the  Injury, 
and  the  ivobttble  effect  it  will  have  on  his 
earning  imwer  in  the  future,  and  the  wages 
he  was  getting  when  injured,  the  amount  of 
damages  is  largely  left  to  the  good  sense 
and  sound  Judgment  of  the  Jury,  as  it  is 
tni[>ossible  to  furnish  direct  evidence  of  the 
specific  loss;  but  the  verdict  is,  bowev«-, 
iilways  subject  to  the  aiqiroi'al  of  the  trial 
Judge. 

Ilenryetta  Coal  &  .Mining  Co.  v.  O'Hara. 
50  Okla.  150,  150  Pnc.  1114. 

(1U15)  Proof  of  loss  of  earning  catwcity 
nee<l  not  be  wholly  dear  in  order  that  It 
may  go  to  the  Jury. 

Muskogee  Electric  Traction  Ctt.  v.  Eatou, 
49  Okla.  344,  152  Pac.  IIOJ). 

(1915)  In  an  action  for  damages  for  neg- 
llgeni-e.  If  tbe  evidence  fails  to  show  causal 
foiuectiou  between  the  n^igmce  averred 
and  the  injuries  suffered,  the  court  upon 
liro)>er  request,  should  direct  a  verdict  for  the 
ilefendant. 

."^alilsaw  Cotton  Oil  Co.  v.  Holland.  56 
(Ibla.  42S,  356  Pac.  174. 

fi  109.  Instructioni. 

5110.   In  general. 

(1913)  It  is  not  error  to  Instruct  the  Jury 
in  iin  action  for  damages  for  jtersonal  In- 
juries, that  "It  is  not  necessary  that  any 
witness  should  have  expressed  an  opinion  as 
to  the  amount  of  such  damage,  but  the  Jury 
may  themselves  make  such  estimate  from 
the  facts  and  circumstances  in  proof. 

Muskogee  Electric  Traction  Co.  v.  Muel- 
ler, 3tt  Okla.  63,  134  Pac.  51. 

(1915)  An  instruction,  otherwise  correct 
as  to  the  measure  of  damages  and  the  ele- 
ments to  be  considered  in  the  assessnwDt 
thereof,  is  not  erroneous  for  failure  to  tdl 
the  Jury  their  verdict  must  be  based  upon 
the  evidence  where  in  the  general  f^ame 
tbis  direction  is  given. 

Chiekaaaw  Compress  Co.  v.  Bow.  47 
Okla.  576.  14ft  Pac.  1166. 

(1917)  In  a  i)ersonat  Injurj-  suit  if 
there  is  any  evldenw  from  which  the  Jury 
imiy,  assisted  by  their  common  knowledge, 
fairly  assess  damages  on  u<^^-ouut  of  de- 
creased earning  capacity,  it  Is  not  error  for 
the  court  to  instruct  the  Jurj-  that  they  may 
<-on8ider  decreased  earning  capacity  in  as- 
sessing damages. 

Ft.  Smith  &  W.  R.  Co.  v.  Moore,  66  Okla. 
322,  160  Pac.  «W. 

5111.   Nominal  or  lubitanlial  danuge*. 

(1915)  An  instruction  to  return  a  vmllct 
for  nominal  damages  is  erroneous  In  a  case 
where  the  evidence  establishes  that  the 
wrongful  acts  of  defendant  caused  a  anb- 
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stantlal  loes  by  plaintiff  In  an  unonnt  sus- 
ceptible of  readiy  aBcertaiumeut 

Blake  V.  Atlas  Supply  Co.,  51  Okla.  426, 
152  Pac.  81. 

5112.   Exemplary  damages. 

(1808)  An  instruction.  In  an  action  for 
negllKence,  allowing  tbe  Jury  to  "assess  sucta 
additional  sum  as  tbey  may  see  proper,  nn- 
iler  all  tbe  t-ircuniHtances.  as  exeniiilary  dam- 
ngcs."  if  tbey  flud  tbat  such  damages  re- 
sulted from  defeudants  ne^lgence  without 
fault  of  plaintiff,  whh  erroneous,  in  tbe 
absem-e  of  a  further  fharge  as  to  the  con- 
ditions upon  which  uegUgence  would  entitle 
[dalntiff  to  such  damages. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Cbamber- 
lain,  4  Okla.  542,  40  Pac.  4D». 

Tbe  Jury  can  not  retnm  a  verdict  for  ex- 
emplary damages  unless  the  same  is  submit- 
ted to  them  In  -the  Instructions. 

(1915)  Remund  v.  .McOnol.  50  Okla.  60, 
150  Pile.  10r»r>;  (Iflis)  Vvlt  V.  Weat- 
lake.  tSH  Okla.  — ,  174  I'ac.  1041 :  (l!)20) 
Myers  T.  Hubbnnl,  SO  Okla.  1)7.  Ift4 
Pac.  433. 

1113.   Measure  of  dsniafes  for  injnriei 

to  tbe  person. 
See  S  32. 

City  of  Ada  V.  amltli.  73  Okla.  — .  175 
Pac.  924. 

(1901)  In  every  damage  suit,  the  court 
ought  to  furnish  the  Jury  a  rule  liy  which  to 
measure  and  fix  the  damages,  and  this  rule 
ought  to  cover  the  different  elements  for 
which  compensatiou  may  be  awarded. 

Wlllet  V.  Johnson.  13  Okla.  563,  76  Pac. 
174. 

(1911)  Where  in  an  action  for  jwrsonal 
Injuries  evldnice  was  admitted  to  the  effect 
tbat  plaintiff,  daring  his  illness  occasioned 
hy  such  injuries,  was  attenileil  by  four  phy- 
sicians, but  there  was  no  proof  of  the  num- 
ber of  times  such  physician  attended  or  wait- 
ed upon  him,  or  of  the  reasonable  value  of 
their  sen-ices;  it  was  held  error  to  Instruct 
the  Jury  that  If  their  finding  wus  in  favor 
of  plaintiff  they  might  take  iuto  considera- 
tion, In  assessing  damages,  the  ex|>eiises  in- 
curred for  medical  atteution.  :is  iiart  of  the 
damages  to  be  awarded. 

Chan.  T.  Derr  Const.  Co,  v.  (ielruth,  29 
Okla.  538,  120  Pac.  2iA. 

(1013)  It  is  not  error  to  instruct  the  Jury, 
in  «n  action  for  damages  for  personal  in- 
juries, that  it  is  for  tliem  say  "in  the 
exercise  of  a  sound  discretion,  from  all  the 
facts  In  the  case,  after  considering  and 
weighing  all  the  facts  in  the  case,  without 
fear  and  without  favor,  and  without  passion 
and  without '  prejudice,  what  amount  of 
money  will  reasonably  compensate"  plaintiff 
for  her  injury. 

Muskogee  Electric  Traction  Co,  v.  Muel- 
ler, 39  Okla.  63.  1.34  I'ac.  51. 

(191.1)  An  instnietion  as  to  damages  re- 
cot'erable  In  n  i>ersonal  Injury  suit  which 
allows  plaintiff  to  recover  "such  sum  as  you 


deem  the  reasonable  value  of  loss  of  time 
from  his  labors,  if  any  time  was  necessarily 
lost  by  reason  of  injuries,  the  bodily 
:ind  mental  pain  suffered  by  him,  or  that 
nniy  be  suffered,"  etc.,  while  not  In  a  form 
to  be  commended,  yet,  when  the  clause  "may 
lie  suffered"  Is  considered  in  connection  with 
the  context  and  the  other  Instructions,  its 
use  will  not  work  a  reversal,  on  the  grgund 
that  it  allows  a  recovery  for  pain  not  rea- 
sonably certain  to  flow  from  the  injuries. 
Midland  Valley  R.  Go.  v.  Hllllard.  46 
Okla.  391,  148  Pac,  1001. 

(1915)  Instructions  Nos.  10,  11,  examined, 
and  held  that  in  so  far  as  they  go  they  btate 
the  true  rale  as  to  plaintiff's  measure  of 
damages  for  injnry  to  a  passenger. 

Muskogee  Electric  Traction  Co.  v.  Eaton, 
4»  Okla.  344.  152  Pac.  1100. 

Au  Instriictiou  on  the  measure  of  damages 
%vas  held  to  be  good  (following  Midland  Val- 
ley Railroad  Co.  v.  Hllllard,  46  Okla.  391, 
148  Pac.  1001). 

(1016)  Missouri,  O.  &  ih  Ry.  Co.  v. 
Smith.  55  Okla.  12.  155  Pac.  233; 
(1910)  Lisle  v.  Anderson,  61  Okla.  681, 
159  Pac.  278. 

(19IU)  lu  a  personal  injury  case,  it  Is  the 
iluty  of  the  court  to  define  the  rules  of  law 
:>y  which  damages  may  be  assessed,  and 
where  an  instruction  leaves  tbe  Jury  to  Judge 

what  are  the  proper  elements  of  damage, 
sm'h  Instrm-tion  is  erroneous. 

Vt.  Smltb  ft  W.  R.  Co.  v.  Green,  S6 
Okla.  5S5,  156  Pac.  349. 

IIOIG)  Instructions  in  an  action  for  per- 
sonal injury  from  an  explosion  of  gas  from 
a  leaky  pipe  In  an  alley,  examined,  and  held 
free  from  reversible  error. 

Bellevue  Gas  ft  Oil  Co.  v.  Carr,  61  Okla. 
200,  161  Pac.  203. 

§114.  Meatore  ttf  damages  for  ittjnries 

to  property. 

In  an  action  to  recover  for  hay  destroyed 
liy  Are  set  by  defendants'  locomotive,  an  in- 
-itructlou  that  the  measure  of  damages  is  the 
market  value  of  the  hay  when  burned,  with 
interest  from  such  time,  is  erroneous  In  not 
leaving  to  the  Jury  any  discretion  as  to  wltb- 
holdlng  or  allowing  Interest,  but  is  no  ground 
of  reversal,  where  It  appears  that  the  Jury 
did  uot  In  face  allow  interest. 

<1WI2)  Eddy  v.  Lafayette.  49  Fed.  807, 

Juilgmeut  affirmed   (1800)   163  IT.  S. 

4.'i6,  41  U  ed.  225,  16  Sup.  Ct.  1082. 

S  US.   Measqre  of  damages  for  breach  of 

contract. 

(1914)  Where,  in  a  hmldlng  contractor's 
action  for  a  balance  due  under  the  contract, 
the  facts  warranteil  snob  Instruction,  It  was 
not  error  to  Instruct  tbat  the  owner's  mens- 
in-e  of  datniiges  for  deviations  from  the  con- 
tract, was  tlie  difference  between  the  value 
of  the  parts  <lefectlvely  <*oii^ructed  and  the 
same  parts  if  they  bad  been  constructed  as 
re«iuire<l. 

Wiehencr  v.  Peoples,  44  Okla.  32.  142 
Pac.  1030. 
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S  116.  Verdict  end  finding!. 

1 117.   Special  interrogatoricB  tnd  findings 

by  jury. 

(1806)  Where  the'  jury  are  permitted  to 
award  exemplary  -damages  in  addition  to 
conipenaatory  damages,  it  Is  error  to  reject 
Qwclal  Interrogatories  reqairlng  tbem  to 
state  separately  tbe  amounto  tliey  find  as 
actual  damages  and  punitive  damagea 

Atchison,  T.  &  S.  P.  R.  C!o.  v.  Chamt)er- 
lain,  4  Oltla.  542,  46  Pac.  490. 

(1897)  In  an  action  to  recover  damages 
for  personal  injuries,  a  special  finding  of 
fact  by  tbe  Jury  tliat  the  plaintiff  was  dam- 
aged "by  reason  of  ber  incapacity  to  per- 
form labor  in  the  sum  of  three  hundred  dol- 
lars" iB  not  Inconsistent  with  the  general 
verdict  of  $000,  Inasmuch  us  the  capacity  to 
perform  labor  Is  but  one  of  the  elements 
which  the  Jury  was  entitled  to  consider  in 
assessing  damages  for  the  platntUt 

City  of  Gnthrle  t.  Thistle,  6  Olda.  617, 
49  Pac.  1003. 


DAMS. 

Damage  for  the  destruction  of  a  crop  by 
main.t^nance  of  a  dam,  see  Waters  and  Wa- 
ter Courses,  i  3S. 


Liability  of  city  for  damages  from  construe- 
tiou  of  dam,  see  Municipal  Corporations, 
f  2S4. 


DANGER. 

AppreliensiOD  of  imminent  danger  as  defense 
to  homicide,  see  Homicide,  I  63. 


DAWES  COMMISSION. 

Collateral  attack  on  decisions  as  to  enroll- 
ment, see  Indians,  {  11. 

•Setting  aside  enrollment  and  allotment  ot, 
see  Indians,  I  11. 


DAY. 

Defiuition,  see  Time,  S  7. 


DAYS  OF  GRACE. 
When  not  allowed,  see  BIIIr  and  Notes,  S  41. 


DEAD  BODIES. 

This  topic  INCLUDES  the  right  to  the  possession  and  disposal  of  the  bodies  of  de- 
ceased persons;  civil  liabill^  for  Ul^il  acts  with  reference  to;  and  offenses  pertain- 
ing thereto. 

It  EXCLUDES  coroaer's  Inquests  (Corouers) ;  cremation  contracts  (Contracts); 
right  pertaining  to  buriat  grounds  (Cemeteries). 

Analysis. 

§  1.  Burial. 

§  2.  — — ■  Liabilities  for  expenses. 
§  3.    Civil  liabilities  for  illegal  acts. 


II.  BnriaL 

{2.   Liabilitiet  for  expeDses. 

(1912)  Under  Comp.  Laws  1909.  $  2388, 
making  It  the  duty  of  certain  persons,  nam- 
ing them,  to  bury  the  body  of  deceased  rela- 
tives, dependents,  or  others,  and  further  pro- 
viding that,  in  case  of  failure  of  any  person 
on  whom  this  duty  Is  cast  to  perform  the 
requirements  of  the  law,  then  that  duty 
shall  devolve  upon  tb»  person  next  specified; 
and,  if  ail  omit  to  act,  it  devolves  upon  the 
tenant,  or  if  there  be  no  tenant,  then  upon 
the  owner  of  tbe  premises  upon  which  the 
body  may  be  found,  It  was  held  that,  under 


the  facts  as  disclosed  by  the  record  In  this 
case,  a  coal  company,  In  whose  mine  certain 
miners  lost  their  lives,  was  liable  for  their 
burial. 

Kali  Inia  Coal  Co.  v.  Craig,  36  Okla. 
193,  128  Pac.  117. 

S3.    Civil  liabilities  for  illegal  acti. 

(1906)    The  parents  of  an  infant  child 
are  not  entitled  to  recover  damages  for 
mental  pain  and  anguish  occasioned  by  the 
mutilation  of  the  dead  body  of  such  infant 
Long  V.  Chicago,  E.  I.  &  P.  Ry.  Co.,  iS 
Okla.  612,  86  Pac.  289. 
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DEATH. 

Tbis  topic  INCLUDES  right  of  action  for  damages  for  wrongful  death  In  genetal; 
presamptionB  as  to  death  and  survivorship,  and  proof  thereof ;  parties  to  action ;  venue, 
limitation  and  Jurisdiction ;  pleading  and  evidence ;  and  damages  recoverable. 

It  EXCLUDES  compensation  for  death  of  employe  (Master  and  Servant) ;  persons 
killed  at  railroad  crossings  or  on  or  near  track  (Railroads) ;  effect  of  death  on  contracts 
(Bills  and  Notes;  Contracts);  effect  on  action  (Action). 

Analysis. 

1.   Evidence  of  Death  and  of  Survivorship. 

§  1.  Presumption  as  to  continuance  of  life. 
§  2.    Presumption  as  to  death  from  absence. 

11.    Actions  for  Causing  Death. 

(A)  Right  of  Action  and  Defenses. 

g  3.  Constitutional  and  statutory  provisions. 

§  4.  Survival  of  right  of  action  of  person  injured. 

i  5.  Creation  of  new  cause  of  action. 

§  6.  Grounds  of  action. 

§  7.   Instantaneous  death. 

§  8.  Defenses. 

§  9.   Contributory  negligence  of  deceased. 

§  10.   Satisfaction  or  release. 

§  II.  Abatement  or  survival  on  death  of  party. 

S  12.   Death  of  plaintiff  or  beneficiary. 

§  13.  Persons  entitled  to  sue. 

§  14.  Persons  for  whose  benefit  suit  may  be  maintained. 

§  15.  Special  limitations. 

(B)  Parties  and  Process. 

§  16.  Plaintiffs. 

§  17.   In  general. 

§  18.   Joinder. 

§  19.  Intervention,  addition,  or  substitution  of  parties. 

(C)  Pleading  and  Evidence. 

§  20.  Declaration,  complaint,  or  petition. 

§21.   Form  and  requisites  in  general. 

§  22.   Statute  giving  ri^t  of  action. 

§23.  ■  -Appointment  of  personal  representative. 

§  24.   ■  Damages. 

§  25.  Admissibility  of  evidence. 

1 26.   Character  and  habits  of  deceased. 

§27.   Expectancy  of  hfe  of  deceased. 

§  28   Pecuniary  condition  of  plaintiff  or  beneficiary. 

§  29.  Weight  and  sufficiency  of  evidence. 

§  30.   In  general. 

§31.   Cause  of  death. 

§  32.   Damages. 

(D)  Damages.  Forfeiture,  or  Fine. 

§  33.    Elements  of  compensation. 
§34.   In  general. 

§35.  -Suffering  of  deceased. 

§  36.   Pecuniary  loss  to  plaintiff  or  beneficiary  in  general. 

§37.   Loss  of  prospective  pecuniary  profits. 
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§  38.   Loss  of  services. 

5}  39.   Loss  of  society. 

§  40.   Mental  suffering  of  plaintiff  or  beneficiary. 

§41.  Mitigation  or  reduction  of  damages. 

§  42.  Measure  and  amount  awarded. 

§43.   -In  general. 

§  44.  — Excessive  damages. 
(E)    Trial,  Judgment,  and  Review. 

§45.  Trial. 

5J  46.   Questions  for  jury. 

§  47.   Instructions. 

§  48.  Verdict  and  findings. 

Cross-References. 


KiH!  aliw  Fiueis  S  7;  Homicide. 
Abntement  of  crlmtuul  pnispcutiou  by  detitU 
of  defendants,  we  Orliulnal  Ijhw,  \  BtHTi. 

Ai'tiontt  fur  deatb  Involving  relation  of  moH- 
t»r  and  tten'aut,  see  Master  and  Servant, 
it  117-148. 

Amendment  of  petition  brliiglus  In  new  par- 
ty defendant,  see  AjH^eul  nnd  Krror,  9  7;i;t. 
Ak  stiHiiendlnv;  rtintiinK  of  ntiitute  of  lluiftn- 

tion,  iiee  TJmitatioii  of  Actions,  %  41. 
l^yiuK  ileclHriittons  in  itrosecutions  for  liomi- 

<i(le.        Honik-ide.  §S  122-124. 
Kffect  of  death  of  ieHsor  before  lessee  eii- 

terK  into   |K>sHession,   see   landlord  ani 

IVnant.  S  3:^. 
KflTect  of  deatt)  on  proceedings  for  review, 

Kee  AmKml  and  Krror,  fS  llMVUa 
From  defect  In  street,  see  Municipal  Cor- 

IHirations.  {  :!7I>. 
Lialdllty  of  nmster  for  deiitb  of  servant,  we 

Master  and  Servant.  SS  117-14K. 
IJablltty  under  fetleral  Employers*  Liability 

Act.  see  Maater  and  Sen-aut,  $  WG. 
Measinc  of  daninges  lu  action  for  death  uf 

liiisbiiud.  see  Apiteal  and  Error,  S  <Mo. 
Xe<'essTy   inirtles   In   HCtlon   for  wronnful 

(leittli.  see  Parties,  S  37. 
N>Kli^'ence  of  nmKter,  see  Apiinil  and  Error. 

S  .-hss. 

Of  accnsed  abates  criminal  artton,  see  Crliii- 
imil  Ijiw,  { 


Of-a^etit  as  terminating  aeeiu-y.  sec  Princliinl 
and  Afreiit.  { 

Of  defendant  abates  line,  see  Fines.  9  7. 

Of  party  as  ground  for  abatement,  see  Abate- 
ment and  Itevivnl.  99  13-20. 

Uf  iHirty  to  a[>i>eal  before  submission,  see 
Ap()eai  and  Error.  §  1(«. 

Of  party  pendinj;:  Hi>)>eal  in  alimony  proceed- 
insis.  see  Divorce,  99  *^S-1U. 

Of  princliMl  as  terudnating  agency,  see  Prfn- 
cil>al  and  Agent.  9  ^t. 

Of  witness  as  pronnd  for  admission  of  evi- 
dence given  at  fonner  trial,  sec  Criminal 
Tjiw.  9  iifo. 

On  railroad  track,  see  Railroads.  9  i;t7. 

Ordinance  prohibiting  certain  ocv^uiiation 
within  one  bundreil  feet  of  a  church  with- 
in Aanitary  iKiwers  of  a  city,  see  Mnnlcl- 
iml  Corporations.  9  1»7. 

Presumption  ugiilnst  voluntarily  incurring 
danger  or  risk  of  death,  see  P^vldeuce. 
9  33. 

Proof  of  de:itb  furnished  insurance  company, 
see  Insurance.  9  1^ 

Punishment  by,  see  Ball.  9  J^- 

Recovery  for  death  of  husband,  see  Judg- 
ment. 8  2.V), 

Release  of  dentil  claim,  sec  Iteleftse.  6  IS. 

Verdict  nnt  disturbed  on  ground  that  It  Is 
excesflve.  see  Appeal  ami  Error,  9  501. 

When  federal  (jucstlon  can  not  l>e  raised  in 
action  for.  see  Ai)]»eal  and  Error,  8  77. 


I.  EVIDENCE  OF  DEATH  AND  OF  SUR- 
VIVORSHIP. 

§  1.    Presumption  as  to  continuance  of  life. 

(I!Hfi)  Tlie  <*r(H>k  rolls  of  1S90  and  IS! 
constituted  sniistantial  evidence  before  ti  e 
I>awes  Connnisslon  that  rbufc  named  theif  'n 
were  quaHtied  for  enrollment;  that  they  were 
living  when  the  ndls  were  made.  and.  in  tlie 
absence  of  proof  of  earlier  death,  or  of  e\  1- 
dence  of  unusual  dauKer  of  earlier  death,  the 
legal  presnni|)tion  is  that  a  person  living  nt 
a  c-ertaln  time  continues  to  live  for  at  least 
seven  years  tliereafter. 

Folk  V.  Vidteil  States.  2:13  Fed.  177. 

!  2.    Presumption  as  to  death  from  absence. 

(1!H4)  In  oi-der  that  the  iiresuniption 
that  a  |>ers«m  once  shown  to  have  l>een  ti1i\e 


continues  to  live  may  be  overcome  by  the 
presumption  of  death,  arising  from  spvoi 
years'  unexplainfHl  otmence  from  home  or 
place  of  residence,  there  must  be  a  lack  of 
information  concerning  the  altsentee  on  the 
part  of  tliose  likely  to  hear  from.  him.  after 
diligent  lnquir.v. 

Modern  Woodmen  of  .\merica  v.  Ghom- 
ley,  41  Okla.  r>32.  IT!)  Pac.  30fi. 

(I!il4t  The  evidence.  In  an  action  on  a 
l>enet)t  Insurance  oertifieate.  was  held  Id- 
vutHcIent  to  raise  the  presumption  of  death  of 
tlu>  next  of  kin  of  Insured,  arising  from  an 
absence  fnan  home,  unlieanl  of  for  at»ven 
yea  i-s. 

.\[iMlerii  Woo<iuicn  of  America  v.  Ohrom* 
ley,  41  Okia.  .532.  i:tO  Pac.  SOB. 
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(lt>l-l)  The  presuiiiptlou  of  death  is  one 
that  generally  1»  applied  only  to  those  who 
were  abRentees  from  thoir  home,  but  does 
not  authorize  such  absent  person  or  iiersons 
to  preHunie,  therefore,  that  any  one  of  those 
reniatnln;:  iit  the  [ilace  which  he  or  they 
luire  left  has  died. 

Mmlern  Woodmen  of  America  v.  Ohrom- 
ley.  41  Oltla.        13»  Pac.  300. 

(1l>14i  To  warrant  the  presumptiou  of 
death,  tlie  inquiry  should  extend  to  all  those 
pinoes  where  information  is  likely  to  l>e  ob- 
taineil.  and  to  all  those  persons  who  In  the 
ordimiry  course  of  events  would  he  Ilhely 
to  receive  tidings  If  the  party  were  alive, 
whetlier  members  of  his  family  or  not;  and, 
in  general,  the  Inquiry  should  exliaust  all 
ptitent  sources  of  information,  and  all  oth- 
ers which  the  circumstances  of  the  case  sug- 
gest. 

Modem  Woodmen  of  America  v.  Ohrora- 
ley,  41  Oklfl.  M2,  139  Pac.  300. 

(1914)  With  even  greater  force  should 
the  rule  as  to  presuuiptlon  of  death  be  con- 
fined in  the  case  of  those  of  tender  years, 
siKh  as  the  separation  of  two  brothers  dur- 
ing their  boyhood  days. 

Modem  Woodmen  of  Amerif»  t.  Ohrom- 
ley.  41  Okln.  682,  130  Pac.  306. 


II.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

1 3.   Constitnlional  and  stalntory  proviiionB. 

(11)13)  Const.  Art.  23,  5  7,  providing  that 
the  right  of  action  to  recover  damages  for 
Injuries  resulting  in  deuth  shall  never  be 
abrogated,  and  the  amount  recoverable  shall 
not  be  subject  to  any  statutory  limitation, 
4loes  not  change  the  method  of  procedure  In 
such  cases. 

Shawnee  Gas  &  Electfic  Co.  v.  Motesen- 
iMM-ker,  41  Okla.  454,  138  Pac.  700. 

(1»15)  Wiison's  Rev.  &  Ann.  Stat  1903, 
IS  4011.  4612  (Rev.  I^awb  1010,  SS  &281, 
.'i282),  were  adopted  according  to  their  terms, 
and  were  put  In  force  and  cfTcct  by  Const. 
Schedule,  art  25,  §  2. 

Chirago.  It.  I.  &  P.  Ry.  Co.  V.  Hollidny, 
4.'>  Okla.  rj3C.  145  Pac.  780. 

(lOI.'O  An  nttion  for  wrongful  death  Is 
cimtrolled  by  Rev.  Ijiws  ItlHl.  55  HSSl,  5282, 
and  is  not  within  the  purview  of  the  Fed- 
eral Kiuployer.s'  Liability  -Vet  of  April  22. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hotllday, 
4')  Okla.  530,  145  Pac.  TN6. 

S  4.   Survival  of  right  of  action  of  person  in* 
jnred. 

(1014)  The  right  of  action  of  a  person, 
injured  through  the  wrongful  act  of  another, 
to  recover  the  damages  sustained  thereby, 
existed  at  common  law,  but  al>ated  upon  the 
death  of  such  Injured  person ;  but  this  com- 
mon-law right  of  action  survives,  and  is  thus 
preserved.  In  the  personal  reiiresentative  of 


ilecedeut,  by  the  term  of  Cttmp.  Laws  1909, 
55  51M3,  5944,  and  the  caubc  of  action  and 
Its  survival  are  quite  Independent  of  Comp. 
Uiws  mKt.  U  5i>45,  5946,  relating  to  the  re- 
covery of  damages  for  the  benefit  of  certain 
leneticiary  therein  named ;  and  such  action 
may  be  prosecuted  to  final  Judgment  by  the 
administrator,  notwithstanding  death  re- 
^-ulte<1  from  such  injuries. 

St  iMuls  &  S.  F.  R.  Co.  V.  Goode,  42 
Okla  784,  142  Pac.  1185. 

9  5.   Creation  of  new  canee  of  aclion. 

(1913)  At  common  law  the  death  of  a  hu- 
man being,  though  clearly  involving  pecuni- 
ary loss,  waa  not  a  ground  of  an  action 
for  damages. 

Missouri,  K.  &  T.  By.  Co.  t.  Lenaban, 
30  OkU.  283,  135  Pac.  383. 

(1913)  Stat.  1893,  1 4313  (Rev.  Laws 
1910,  5  5281),  does  not  operate  as  a  con- 
tinuance of  any  r^ht  of  action  which  the 
Injured  person  would  bave  bad  but  for  blB 
(tenth,  but  confers  upon  the  beneficiary  there- 
of a  proiierty  right  In  the  pecuniary  value 
to  him  of  the  life  of  his  de<*edent  and  gives 
hiiu  a  new  or  independent  cause  of  action 
for  tlie  liecuniary  loss  he  has  sustained  by 
leason  of  sucb  death. 

City  of  Shawnee  v.  Cheek.  41  Okla.  227, 
137  Pac.  724. 

(1913)  Comp.  Laws  1909.  982881,  2882. 
providing  that  every  person  who  suflTem  det- 
.hnent  from  the  unlawful  act  or  omiBsion 
of  another  may  recover  damages  therefor. 

and  that  "detriment"  is  a  loss  or  harm  snf- 
lered  In  person  or  propertv.  does  not  confer 
11  right  deipending  alone  on  Wilson's  Rev,  & 
Ann.  Sttit.  1903,  15  4611,  4612. 

Shawnee  Gas  &  Electric  Co.  v.  Motesen- 
bocker,  41  Okla.  454.  138  Pac.  790. 

(1916)  Rev.  Laws  1010,  15281  (Stat 
I8!)3.  9  4313).  creates  a  right  of  action  for 

damages  for  death  by  wrongful  act  which 
did  not  exist  at  common  law,  and  which 
(Iocs  nut  obtain  In  the  abseuce  of  such  act 
The  limitation  of  two  yeors  prescribed  in 
tbe  act  In  which  such  action  must  be  com- 
mencett  Is  ii  condition  Imitosed  upon  the 
exercise  of  tbe  right  of  action  granted,  and 
this  time  is  not  extended  by  reason  of  the 
fraudulent  concealment  of  tbe  cause  of  death. 
Kerley  v.  Iloehman,  74  Okla.  — .  183 
Pac.  980. 

5  6.   Gronnda  of  action. 

§7.  Instantaneous  death. 

Mansf.  Dig.  5  5225  (Ind.  Ter.  Ann.  Stat 
mm  S:m;HO).  which  gives  II  right  of  action 
for  wrongful  death.  Is  in  force  in  the  In- 
dian Territory,  and  a  right  of  action  there- 
under Is  not  affected  by  the  fact  tlie  de- 
ceased WHS  instantaneously  kiUetl. 

(19001  Missouri.  K.  &  T.  Ry,  Co.  v.  El- 
liott 102  Fed.  90;  Judgment  reversed 
and'cause  remaudnl  (1902)  184  1'.  S. 
095,  46  I*  ed.  763.  22  S.  Ot.  987. 

5  8.  Defenses. 

9  9.  Contribalory  negligence  of  deceased. 

(1913)  A  child  under  seven  years  of  age, 
or.  In  tlie  absence  of  evidence  of  cajiaclty, 
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between  seven  and  fourteen  years  of  age,  is 
presomed  to  be  Incapable  of  guilt  of  more 
than  technical  trespass,  as  affecting  ques- 
tion of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises,  and  the  character 
of  the  trespass  may  be  a  circumstance  to  be 
considered  by  the  Jury  In  ascertaining 
whether  there  is  contributory  negligence. 
City  of  Shawnee  v.  Cheek,  41  Okla.  227. 
137  Pac.  724. 

{10.  Satisfactioo  or  release. 

(1920)  A  contract  by  n  lessee  of  part  of 
a  railroad  right  of  way,  whereby,  in  con- 
sideration of  Its  execution,  the  company  was 
released  from  liability  for  injury  to  or  death 
of  persons.  Including  lessee,  arising  direct- 
ly or  Indirectly  from  use  oi  occupation  of 
premises  by  lessee,  irrespective  of  whether 
negligence  of  the  company  or  its  empbtyes 
caused  or  contributed  to  injury,  is  repugnant 
to  Const  art  23,  IS  7,  8. 

Chicago,  R.  I.  &  p.  fi.  Co.  v.  Smith.  7T 
Okla.  297,  188  Pac.  (170. 

S  11.   Abatement  or  aorvival  on  death  of  p.rty. 

8  12-   Death  of  plaimtiF  or  beneficiary. 

(1913)  A  cause  of  action  arising  under 
Stat  1893,  14313  (Rev.  J^ws  1910,  15281) 
has  the  quality  of  survivability,  is  not  ex- 
tinguished by  the  death  of  the  beneficiary 
therein,  and  may  be  revived  and  prosecuted 
In  the  name  of  his  administrator. 

City  of  Shawnee  v.  Cheek,  41  Okla  227 
137  Pac.  724. 

S  13.  Penona  entitled  to  sne. 

(1910)  In  an  action  for  negligently  caus- 
ing the  death  of  plaintiff's  decedent  only 
the  persons  named  in  the  Ind.  Ter.  Ann.  Stat 
1899,  S8  3430,  3431,  to  wit  the  personal  rep^ 
resentative  of  the  deceased,  or  if  there  be 
none,  then  heirs  at  law,  only  such  person 
or  persona  have  the  right  to  bring  such  ac- 
tion. 

Choctaw,  O.  &  G.  R.  Co.  v,  Jackson.  182 
Fed.  342. 

(1913)  By  the  term  "next  of  kin"  is  meant 
all  who  would  have  been  entitled  to  share 
in  the  distribution  of  the  personal  property 
of  the  deceased. 

Shawnee  Gas  &  Electric  Co.  v.  Mote- 
senbocker,  41  Okla.  454,  138  Pac.  790. 

(1913)  The  action  for  wrongful  death  can 
only  be  brought  by  the  parties  designated  In 
Witeon'a  Rev,  &  Ann.  Stat.  1903,  8§46U, 
4613  (Rev.  Laws  1910,  115281,  5282). 

Shawnee  Gas  &  Electric  Co.  t.  Motesen- 
bocker,  41  Okla.  454,  138  Pac.  790. 

(1913)  Since  the  right  of  action  for  death 
is  based  entirely  on  statute,  the  action  can 
be  brought  only  In  the  name  of  the  person 
to  whom  the  right  is  given  by  statute. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Lenahan. 
39  Okla.  283,  135  Pac.  383.  . 

(1913)  The  widow  of  a  deceased  rail- 
way employe  can  not  brUig  In  her  own  name 
the  action  for  damages,  given  by  the  Em- 
ployers' Liability  Act  of  April  22,  1908  (36 
Stat  «6,  ch.  149  E148  U.  S.  CJomp.  Stat  Supp. 


1909,  p.  U71]),  "to  Us  or  her  personal  rep- 
resentatives, for  the  beneOt  of  the  surviv- 
ing widow  or  husband  and  children  of  such 
(•mployee.''  wince  the  right  of  action,  in  case 
of  death  of  the  employe,  is  given  to  the  per- 
sonal representative,  and  not  to  the  surviv- 
ing widow,  and  such  representative  alone  can 
sue. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Lenahan, 
39  OkU.  283,  135  Pac.  383. 

(1013)  An  action  for  damages  for  wrong- 
ful death  of  Che  husband  may  be  maintained 
by  the  surviving  wife  for  the  benefit  of  her- 
self and  minor  children,  under  Rev.  Laws 

1910,  S  5281,  where  there  has  been  no  ad- 
ministration on  the  estate  at  the  deceased. 

Big  Jack  Mining  Co.  v.  Parkinson,  41 
Okla.  125,  137  Pac.  678. 

Rev.  Laws  1910.  §{5281,  5282,  contem- 
t>late  but  one  action,  and  the  same  death 
can  not  be  sued  for  in  separate  actions  by 
the  various  individuals  sustalnli^  damage 
thereby. 

(1914)  Shawnee  Gas  &  Electric  Co.  v. 
Motesenbocker,  41  Okla.  454,  138  Pac. 
790;  (1917)  Cowan  v.  Atchison.  T.  & 
S.  F.  By.  Co.,  66  Okla.  273,  168  Pac. 
1015. 

(1916)  Under  Rev.  Laws  1910.  1 5281,  the 
■ight  of  recovery  Is  not  limited  to  childroi 
»f  a  deceased  father  up  to  their  nutjority, 
)ut  extends  to  all  children  of  deceased,  te- 
^ardless  of  their  ages;  but  the  recovery 
had,  whether  by  minor  or  adult  children, 
must  be  based  upon  the  reasonable  expec- 
tancy of  pecuniary  benefit  of  which  they 
.vere  deprived  by  the  death  of  their  father. 
Pressley  v.  Incorporated  Town  of  SalH- 
saw,  54  Okla.  747,  154  Pac.  660. 

(1916)  Where  an  Italian  citizen,  who  has 
known  heirs,  is  killed  In  the  United  States, 
^Id  heirs  are  not  prohibited,  by  the  treaty 
between  the  United  States  and  Italy,  from 
bringing  an  action  for  damages  for  tiie  kill- 
ing. 

Kali  Inla  Coal  Co.  v.  Ghinelli,  65  Okla. 
280,  155  Pac.  606. 

(1916)  Where  a  man,  a  .resident  of  this 
state.  Is  killed  in  this  state,  by  the  wrong- 
ful act  of  another,  under  the  provision  of 
Comp.  Laws  1909,  S  5946  (Rev.  Laws  1910, 
8  5282),  the  fact  that  no  personal  representa- 
tive of  the  deceased  lias  been  appointed  In 
this  state  Is  condition  precedent  to  the  right 
of  his  widow  to  bring  an  action  for  damages 
against  the  party  whose  wrongful  act  occa- 
sioned the  death. 

Chicago,  R.  I.  &  P.  Co.  V.  Brooks,  57 
Okla.  183,  156  Pac.  362. 

(1917)  Where  a  deceased  child  leaves  no 
issue,  nor  husband  or  wife,  but  leaves  botli 
father  and  mother,  they  are  the  only  bdrs 
and  next  of  kin  of  the  deceased. 

Cowan  V.  Atchison,  T.  &  S.  P.  Ry.  Co., 
66  Okla.  273, 168  Pac.  1015. 

(1917)  Where  there  has  been  no  adminis- 
tration upon  the  estate  of  a  deceased  single 
person,  although  an  adult  and  vho  is  sur- 
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Tived  by  his  father  and  sister,  the  father  Is 
"next  of  kin"  nnder  BeT.  taws  IftlO.  I S418, 
and  mantaln  an  action  for  his  wrongful 
death  in  his  own  name,  where  the  deceased, 
prior  to  his  death,  llred  with  his  father  and 
bad  devoted  his  eamlnss  to  bis  support,  and 
there  was  a  reasonable  expectancy  that  bo 
would  continue  to  do  so. 

Whitehead  Coal  Mining  Co.  t.  Pbikston, 
71  Okla.  — ,  175  Pac.  364. 

In  all  cases  arising  In  this  state  for  the 
death  of  a  husband,  where  such  death  in 
occasioned  by  the  wrongful  act  or  omission 
of  any  person  or  corporation,  where  it  In 
shown  his  residence  at  the  time  of  the 
death  was  in  this  state,  and  where  no  per- 
sonal representative  or  administrator  has 
been    appointed,    the    action    is  properly 
brought  by  the  widow  in  ber  own  name. 
(1918)  Blunt  T.  Chicago.  R.  I.  &  P.  S. 
Co.,  70  Okta.  — ,  173  Pac.  656;  (1920> 
Chicago,  R.  I.  ft  P.  R.  Co.  V.  Owens, 
78  Okla.  50.  114,  189  Pac.  171. 

<1920)  An  action  under  federal  Employes' 
Liability  Act  April  22.  1908,  35  Stat,  at  L. 
65,  ch.  149  (V.  S.  Comp.  Stat  Supp.  1009. 
p.  1171  [U.  S.  Comp.  Stat,  SS  8657-8665]). 
for  damages  for  the  negligent  death  of  ono 
engaged  in  Interstate  commerce  must  be  by 
personal  representative  of  the  deceased  tho 
sole  beneficiary  In  an  Individual  capacl^  Ih 
without  authority  to  maintain  such  an  ac- 
tion. 

B^rris  v.  Jones,  78  Okla.  154.  189  Pac. 
627. 

S  14.  Persons  for  whoae  benefit  suit  may  be 
maintained. 

(1012)  A  child,  unborn  at  the  time  of  Its 
father's  death,  but  later  bom  alive,  is  to  tM> 
considered  under  the  laws  of  this  state  as 
an  existing  person  at  the  time  of  its  father's 
death,  and  Is  therefore  a  beneficiary  and  en- 
titled to  participate  In  any  damages  recov- 
ered in  an  action  brought  under  the  statuto 
for  wrongfully  causing  the  death  of  the 
father. 

Hemdon  v.  St  Louis  &  R.  P.  R.  Co.,  37 
Okla.  256.  128  Pac.  727. 

§  15.  Special  limitaliont. 

See  S5. 

Kerley  v.  Hoebman,  ISa  Pac.  980. 

(1916)  The  time  fixed  for  the  commence- 
ment of  an  action  unknown  to  the  common 
law.  by  statute  which  creates  or  permits  the 
action,  Is  a  condition  of  tbe  liability  and 
action  thus  created,  and  not  a  statute  of 
llmitiition.  It  is  a  stature  of  creation,  and 
the  commencement  of  the  action  within  the 
time  it  fixes  la  an  Indispensable  condition 
to  tbe  liability  and  of  the  action  which  it 
permits. 

Kerley  v.  Hoebman,  74  Okla.  — ,  183  Pac. 
980. 

(B)  P.VRTIES  AND  PROCES.**. 

116.  Plaintiffs. 

817.   In  general. 

(1906)  Under  Wilson's  Ee\'.  &  Ann.  Stat. 
1003,  ch.  66,  art  18,  IS  413,  414  (4611,  4612), 


on  the  death  by  wrongful  act  <tf  the  bus- 
band,  where  the  residence  of  the  husband 
at  the  time  of  bis  death  was  In  this  terri- 
tory and  no  personal  representative  or  ad- 
ministrator has  been  appointed,  the  action 
is  properly  brought  by  the  widow  In  her 
own  name. 

Oklahoma  Qas  &  Electric  Co.  v.  Lukert, 
16  Okla.  S87,  84  Pac.  1076. 

(1909)  Under  Manaf.  Dig.  18S4,  S  5226 
(Ind.  Ter.  Ann.  Stat  1899.  8  3431).  which 
was  in  force  in  Indian  Territory  prior  to 
the  admission  of  Oklahoma  into  tbe  Union, 
ai^  relating  to  recovery  of  damages  for 
wrongful  death,  where  a  person  wrongfully 
killed  left  as  his  own  heirs  at  law  bis  wife 
and  mother,  tbe  mother  is  a  necessary  party 
plalntlfF  in  an  action  for  damages,  althoui^ 
she  did  not  sustain  a  pecuniary  loea  by  Boch 
death. 

Missouri,  K.  ft  T.  Ry.  Go.  t.  Foreman, 
174  Fed.  377. 

S  18.   ^Joinder. 

Where  the  person  for  whose  death  suit  Is 
brought  left  neither  widow  nor  children  nor 
fattier  surviving  him,  but  left  a  mother  and 
brothers  and  sisters,  the  brothers  and  sis- 
ters are  the  "next  of  kin"  within  the  mean- 
ing of  tbe  statute,  and  must  be  Joined  in 
the  action. 

(1913)  Shawnee  Gas  &  Electric  Co.  v. 

Motesenbocker,  41  Okla.  454,  138  Pac. 

790;  (1916)  Motesenbocker  v.  Shawnee 

Gas  ft  Electric  Co.,  49  Okla.  804,  152 

Pac.  82. 

(1913)   Wbere  no  personal  representative 
is  appointed,  and  tbe  deceased  1^  no  widow, 
all  the  next  of  kin  must  Join  In  tbe  action. 
Shawnee  Gas  &  Electric  Co.  v.  Motesen- 
bocker, 41  Okla.  454,  138  Pac.  790. 

(1916)  Where  a  deceased  child  leaves  no 
Issue,  nor  husband,  nor  wife,  but  leaves  both 
father  and  mother,  they  are  the  only  heirs 
and  "next  of  kin"  of  the  deceased,  and  the 
brothers  and  sisters  of  said  deceased  should 
not  be  Joined  with  bis  fatber  and  mother  in 
an  action  for  damages  for  the  killing  of  the 
deceased  child. 

Kali  Inla  Coal  Co.  v.  Ohlnetll,  65  Okla. 
289,  156  Pac.  606. 

§  19.   Intervention,  addition,  or  snbstilntion  of 
parties. 

(1020)  In  an  actton  under  tbe  federal 
Employers'  Uablllty  Act  (U.  S.  Stat,  U 
8657-8665),  brought  for  damages  for  the 
negligent  death  of  one  engai^  in  Intei^ 
state  commerce  by  a  plaintlfT  In  an  individual 
capacity,  the  court  may.  If  there  be  no  abuse 
of  discretion,  substitute  the  administrator 
as  plaintiff  in  lieu  of  tbe  plaintiff  in  an  In- 
dividual capacity. 

Ferris  V.  Jones,  78  Okla.  154,  189  Pac. 
627. 

(1920)  In  this  suit  plaintiff  commenced 
the  suit  in  an  IndlTldnal  capacity  for  tbe 
damages  for  tbe  ne^igoit  death  of  the  de- 
ceased. Tbe  defendant  introduced  evidence 
proving  that  tbe  deceased  was  engaged  In 
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luteratate  cummerce  at  time  of  Injury,  where- 
apon  over  the  objection  of  defendants  the 
court  upon  the  motion  of  plaintiff,  by  former 
order  subRtituted  plaintiff  as  administratrix 
of  the  estate  of  tlie  deceased  as  plaintltT 
ill  lieu  of  herself  In  an  individual  capacttr, 
and  the  cause  proceeded  us  though  the  suit 
WI18  by  an  adniiDistratrix.  Held,  not  error. 
Ferria  r.  Joues,  78  Okla.  154,  180  Pae. 
527. 


(0)   PLE-IIMXG  AND  EVIDENCE. 

S  20.   Declaration,  complaint,  or  petition. 
S  21.  Form  and  reqoiiltefl  in  gMieral. 

(1008)  In  an  action  for  damages  by  a 
widower  for  the  Ueatb  of  his  wife,  caused 
by  the  wrongful  act  of  another,  it  is  not 
error  to  sustain  a  demuri-er  to  the  petitio]). 
where  it  falls  to  show  that  there  are  no  c\fi- 
dren,  under  Wilson's  Rev.  &  Ann.  Stat  Iwfe, 
ch.  Ofi,  HTt.  18,  5  413,  par.  -Ifill.  which  pro- 
vides that  such  damages  must  inure  to  thi; 
exclnsive  benefit  of  Uie  widower  and  chil- 
dren. If  any,  or  next  of  kin. 

Bartlett  v.  Chicago,  R.  I.  &  V.  11.  Co.. 
21  Okla.  415.  96  Pao.  468. 

iimH)  i:nder  Comp.  Ijiwa  190B,  SI 
3M6,  Where  the  widow  sues  to  recover  dam- 
ages for  herself  and  minor  children  for  the 
wrongful  act  or  omission  of  another,  and 
falls  to  state  In  her  petition  that  the  de- 
ceased, at  the  time  of  his  death,  was  n 
nonresident  of  the  state  of  Oklahoma,  or 
that  be  was  a  resident,  and  that  no  per- 
sonal representative  had  been  appointed.  It 
Is  error  to  overrule  a  demurrer  for  want 
of  facts  sufficient  to  constitute  a  cause  of 
action. 

Frederick  Cotton  OH  &  Mfg.  Co.  v.  Clay. 
50  Okla.  123,  ISO  Pac.  451. 

322.    Slatnle  giving  ri^  of  action. 

(l^Vi)  Where  an  act  resulting  in  allegeil 
wrongful  death  occurred  in  another  state, 
and  action  therefor  Is  brought  in  OklahcAua. 
It  is  necessary  that  idalntiff  allege  and  prove 
tlint  in  the  stnte  wbere  the  wrongful  act  oc- 
curred there  Is  a  statute  permitting  recov- 
ery for  such  act,  otherwise  it  will  be  pre- 
sumed that  the  common  law  is  in  force  in 
such  other  state,  and  that  an  action  la  not 
maintainable. 

St.  Ix)ul8  &  S.  F.  11.  Co.  V.  Loughmiller. 
ins  Fed.  689. 

(liH7)  Under  llev.  Laws  1H10,  SI5281, 
ri288.  an  action  for  damages  for  wrongful 
death  may  l>e  l>rought  by  rhe  widow  or  by  the 
next  of  kin  where  there  is  no  iiersonal  rep- 
resentative, and  In  such  action  it  Is  neces- 
sary to  plead  and  prove  that  no  personal 
representative  is  or  has  been  appointed. 
Sanders  v,  Chicago,  II.  I.  &  P.  Ily.  Co.. 
(Kl  Okla.  313.  169  Pac.  891. 

1 23.  Appointment  of  personal  represen- 

Utive. 

(1»10)  Where  the  widow  and  heirs  of  ti 
deceased  sue  for  his  wrongful  death,  they 
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must  Iwth  allege  and  prove  that  there  has 
been  no  administrator  appointed. 

Choctaw,  O.  &  G.  R.  Co.  r.  Jackson,  1^ 
Fed.  342. 

(1U17)  Uliere  the  evidence  in  an  action 
for  wrongful  death  fails  to  establish  that 
no  personal  representative  Is  or  has  been 
appointed,  a  demurrer  thereto  was  property 
sustained. 

Sanders  v.  Chicago,  R.  I.  &  1*.  By.  Co.. 
66  Okla.  313,  169  Pac.  891. 

(1017)  I'niler  Itev.  Iawb  IfllO,  SS  5281, 
ri2.s.S.  iin  action  for  damages  for  wrongful 
death  niny  l>e  brought  by  the  widow  or  by 
the  next  of  kin  where  there  Is  no  personal 
representative,  and  In  such  action  it  Is  neces- 
sary to  plead  and  prove  that  no  personal 
representative  Is  or  has  been  ai^inted. 
Sanders  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
06  Okla.  313.  169  Pac.  891. 

S  24.  Damages. 

(lU20k  Tlie  petition  in  the  above-entitled 
case  failed  to  allege  that  the  plaintiff  eVer 
recovered  consciousness  after  receiving  the 
Injury,  and  failed  to  state  how  long  he  sur- 
vived after  receiving  said  injury,  and  failed 
to  state  that  the  deceased  suffered  Intense 
pain:  therefore  did  not  state  snfficlent  alle- 
gations to  predicate  a  cause  of  action  to 
recover  for  conscious  pain  and  suffering  be- 
tween the  time  of  the  Injury  and  the  time 
of  the  death  of  the  deceased. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Owens,  78 
OkU.  5U,  144.  186  Pac.  1092. 

S  2S.   Admissibility  of  evidence. 

S  26.   Character  and  habits  of  deceased. 

( ISO!))  In  an  action  against  a  railroad 
for  the  death  of  a  flreinan,  testimony  of 
decedent's  father-in-law  as  to  decedent's 
habits  and  custom  with  reference  to  pro- 
viding for  bis  family  and  his  wages  was 
comiwtent. 

Missouri.  K.  &  T.  Ry.  Co.  v.  Elliott  2 
liid.  Ter.  407.  51  S.  W.  1067. 

S  27.   '  Expectancy  of  life  of  deceased. 

(11I1S)  In  the  trial  of  an  action  wherein 
a  Kurviving  widow  Is  seeking  to  recover  dam- 
ages for  the  wrongful  death  of  her  huslmnd. 
It  is  error  to  admit  in  evidence  mortality 
tables  to  iirove  the  exi)ectancy  of  tlie  surviv- 
ing widow. 

Mhisourl,  O.  &  G.  Ry.  Co,  v.  Lee,  73  Okla. 
— ,  175  Pac  88T. 

S  28.  — -  Pecuniary  condition  of  plaintiff  or 
beneficiary. 

( 1 01  (; )  Where  parents  sue  to  recover 
diHUJipes  for  the  killing  of  a  child,  evidence, 
ns  to  the  amount  of  proi>eity  owned  by  tlie 
iwrcnts,  i«  admissible. 

Kali  Inla  Coal  Co.  v.  (ihlneiil.  55  Okla. 
2SI),       Pac.  606. 

§  29.   Weight  and  sufficiency  of  evidence. 
I  30.   In  general. 

(1010)  In  an  action  by  the  widow  and 
child  of  the  deceased  for  his  wrongful  death, 
testimony  by  plaintiff  that  she  married  tbe 
deceased  and  had  three  children  by  hUn, 
and  that  they  are  the  other  three  plaintiffs 
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iu  the  case,  was  held  sutticlent  to  warrant 
the  Jury  in  finding  that  plaintiff  was  the 
lavtui  wife  of  the  deceased,  and  that  the 
other  platntlfb  were  his  only  children. 

Choctaw,  O.  &  G.  R.  Co.  t.  Jacksmi,  182 
Fled.  842. 


<  11(16)  In  an  action  fur  damages  for 
iieRliKent  killing,  though  the  evidence  be  clr- 
<-uiiiRtantlal,  a  recovery  may  be  properly 
had  if  such  circumstantial  evidence  Is  suf- 
Hcieut  to  prove  the  facta  alibied  In  the  peti- 
tion. 

Ft.  Hnilth  &  W.  R.  Co.  V.  Knott,  60  Okla. 
17r>.  150  Pac.  847. 


S  31.   Caase  of  death. 

(1»(>7)  Where  an  accideut  haH  oceurre<l 
resultinK  In  the  death  of  all  the  persons 
imniedtately  connected  tlierewlth.  and  there 
is  no  direct  proof  as  to  liow  the  accident 
occurred,  the  manner  of  lU  occurrence  may 
be  shown  by  circumstantial  evidence  from 
which  the  Juiy  may  Infer  the  manner  and 
cause  of  the  accident  If  the  Inference  Is 
reasonable,  although  not  a  necessary  result- 
ing fact 

Waters-Piece  Oil  Co.  v.  Deselms.  18  Okla. 
107,  80  Pac.  212. 


(1016)  In  actions  for  negligent  death,  be- 
fore the  verdict  for  the  plaintiff  can  be  sus- 
tained, the  plaintiff  must  not  only  prove 
negligence,  but  must  also  show  that  such  neg- 
ligence was  the  proximate  cause  of  the  death, 
tienerally,  It  Is  Impossible  to  make  such 
proof  by  direct  and  positive  evidence,  ami 
so  the  law  says  it  is  sufficient  to  show  the 
manner  and  circumstances  of  the  occurrence 
and  all  the  accompanying  surroundings,  as 
well  as  the  results  therefrom.  If  ttie  infer- 
ence they  drew  therefrom  is  a  reasonable 
one. 

Clinton  &  O.  W.  Ry.  Co.  v.  Dunlap,  m 
Okla.  755,  156  Pac.  664. 


(IHIS)  Where  an  accident  occurs,  result- 
hig  in  death,  and  there  Is  no  direct  proof 
as  to  how  the  accident  occurred,  the  man- 
ner of  its  occurrence  may  be  shown  by  cir- 
c-nrastantlal  evidence,  from  which  the  Jnry 
may  Infer  the  manner  and  cause  of  the  acci- 
dent, if  the  inference  Is  a  reasonable,  al- 
though not  necessary,  resulting  fact 

Hllurlan  OU  Co.  v.  Morrell,  71  Okla.  — . 
176  Pac.  964. 


S  32.   Damages. 

(1»1S)  In  an  action  by  a  widow  to  re- 
<-over  damages  for  the  wrongful  death  of  her 
hnsbaod.  an  instruction  which  directs  the 
Jury  to  take  into  consideration  the  means 
of  the  idalntiff  In  arriving  at  their  verdict 
is  emmeous  for  the  reason  that  her  right 
to  recovery  Is  based  upon  her  pecuniary  loss 
and  does  not  depend  on  her  financial  condi- 
tion. 

Missouri.  O.  &  G.  Ry.  Co.  v.  Im.  7!! 
Okla.  — ,  175  Pac.  367. 


(D)  D^UIAGES,  FOUFEITVKE,  OR  FINE. 

3  33.   Elements  of  compenutlon. 
1 34.   In  ganeraL 

In  an  action  to  recover  for  the  death  of 
a  railroad  fireman,  shown  to  have  been  paid 
on  a  mileage  basis,  It  Is  not  essential  that 

his  Individual  earnings  should  be  proved,  but 
the  jury  are  authorized  to  take  notice  of  tlie 
fact  that  such  employes  are  i)aid  In  accord- 
ance with  the  general  schedule  of  wages,  and 
of  any  other  facts  within  tUG  common  knowl- 
edge of  Intelligent  men,  jind.  In  the  estima- 
tion of  damages,  to  exeruiso  tbelr  good  sense 
and  judgment. 

(11H)0)  Missouri.  K.  &  T.  Ily.  Co.  v. 
Elliott  102  Fed.  86;  Judgment  reversed 
and  cause  remanded  (1902)  184  U.  8. 
005,  46  L.  ed.  763,  22  8.  Ct  937. 

S  35.  Suffering  of  deceased. 

(1914)  Under  Rev.  Laws  1910,  |5281,  . 
damages  recovered  must  Inure  to  the  exclu- 
sive benefit  of  the  widow  and  children,  but 
such  widow  and  children,  mlng  in  such  ca- 
pacity for  the  i>ecunlary  loss  sustained  by 
them  In  the  death  of  the  husband  and  father, 
can  not  recover  for  mental  anguish  and  suf- 
fering, because  whatever  may  be  recovered 
for  mental  anguish  and  HUffcrlng  belongs  to 
the  estate  of  deceased  and  not  exclusively 
to  the  widow  and  children,  and  should  he 
re<-overed  In  «  separate  action. 

Smith  V.  Chicago.  R.  I.  &  P.  Ry.  Co., 
42  Okla.  577,  142  Pac.  308. 

(li)20)  Under  the  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  Stat,  8IStt.57-8605), 
the  principal  representative  of  the  deceased 
employe  on  the  part  of  a  designated  bene- 
ficiary, in  a  proper  case,  may  recover  such 
damage  as  will  compensate  them  for  their 
pecuniary  loss,  and  also  such  damages  as 
will  l>e  reasonably  compensatory  for  the  cmi- 
scious  jiain  and  sufferim;  of  deceased  be- 
tween the  time  of  the  Injury  and  his  death. 
Chicago.  K.  I.  &  P.  R.  Co.  v,  Owens,  78 
Okla.  50,  114,  186  Pac.  1092. 

9  36.  Pecuniary  loss  to  plaintiff  or  bene* 

ficiary  in  general. 

(11)18)  In  an  action  brought  under  Rev. 
I-aws  1910,  i  52S1,  for  wrongful  death  of  a 
siH>uHe.  imrent.  or  chll-.l,  the  plaintiff 
ts  limited  In  damages  for  pecuniary  loss  sus- 
taine<l  bv  the  wrongful  death. 

Blunt  V.  Chicago.  R.  I.  &  P.  R.  Co., 
70  Okla.  — .  173  Pac.  656. 

J  37.   Loss  of  prospective  pecuniary  pro- 
fits. 

(1!H7)  The  loss  whlcli  one  suffers  by  the 
death  of  a  relative  may  be  the  loss  of  some- 
thing which  It  was  merely  reasonably  prob- 
able he  would  receive.  And  where  the  evi- 
dence shows  the  dependent  condition  of  a 
surviving  parent  and  the  disposition  of  the 
deceased  son  be  such  that  there  is  a  reason- 
able expectation  that  the  son  would  have 
continued  to  contribute  to  the  support  of  the 
parent,  these  facts  should  be  eotuddered  by 
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the  Jury  in  determining  the  damages  sob* 
tabled  by  the  wrongful  death. 

Weleetka  Cotton  Oil  Co.  v.  Brookabire, 
65  Oklo.  — ,  166  Pac.  408. 

(1921)  Under  Rev.  Tiawa  1910,  S  5281,  the 
right  of  recovery  is  not  limited  to  children 
of  a  deceased  father  to  losses  puttered  dur- 
ing their  minority,  and  they  may  recover 
for  probable  pecuniary  loss  after  they  reach 
their  majority ;  but  the  recovery  bad, 
whether  by  minor  or  adult  children,  must 
be  based  upon  the  reasonable  expectancy 
of  pecuniary  benefit,  of  which  they  were  de- 
prived by  the  death  of  tbeir  father. 

Gypsy  OH  Co.  v.  Green,  82  Okla.  147, 
193  Pac.  851. 

8  38.  Loss  of  services. 

(1915)  The  measure  of  damages,  in  an 
action  by  a  parent  for  the  wrongful  killing 
of  his  child,  is  compensatory  only;  and,  un- 
less there  Is  evidence  which  shows  the  de- 
pendent condition  of  the  surviving  parent 
and  the  disposition  of  the  child  in  its  rela- 
tion to  the  pai-ent,  and  a  reasonable  expecta- 
tion that  the  child  would  contribute,  after 
its  majority,  to  the  support  of  the  parent, 
die  measure  of  damages  to  which  the  i>arent 
is  entitled  is  limited  to  such  an  amount  as 
will  compensate  blm  for  the  loss  of  the 
child's  services  to  the  time  of  his  majority. 

Muskogee  Electric  Traction  Co.  v.  Hairel, 
46  Okla.  409,  148  Pac.  J005. 

§  39.   Loss  of  society. 

(1918)  In  an  action  by  a  surviving  widow 
for  daniages  sustained  tor  the  wrongful 
death  of  her  husband  allegations  In  the  peti- 
tion that  plaintiff  bas  suffered  great  mental 
anguish  by  reason  of  his  death,  and  for  loss 
of  his  society,  comfort,  association,  love,  and 
protection,  should,  upon  proper  motion,  be 
stricken,  as  they  are  not  proper  Items  of 
damage  on  which  to  base  a  recovery. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Lee,  T6 
Okla.  — ,  175  Pac.  .'167. 

§  40.   Mental  suffering  of  plaintiff  or  bene- 
ficiary. 

See  S39. 

Missouri,  O.  &  G.  Ry.  Co,  v.  Lee,  73  Okla. 
— ,  175  Pac.  367. 

§  41.   Mitigation  or  redaction  of  damages. 

(1916)  Where  the  giving  of  an  instruc- 
tion by  the  trial  court  on  its  own  motion  to 
the  Jury  upon  the  trial  of  this  cause  was 
erroneous,  highly  prejudicial  to  ttae  substan- 
tial rights  of  the  plaintiff,  preventing  hlDi 
from  having  a  fair  and  impartial  trial  un- 
der the  Constitution  and  laws  of  our  state, 
and  would  have  constituted  reversible  error, 
the  trial  court's  action.  In  the  exercise  of 
tliat  sound  discretion  vested  in  It  under  the 
law  as  to  the  matter  of  granting  or  refusing 
a  motion  for  a  new  trial,  in  correcting  the 
reversible  error  thus  committed  by  blm,  and 
in  granting  the  plaintiff's  motion  for  a  new 
trial,  and  in  setting  aside  the  Judgment 
theretofore  rendered,  was  eminently  right. 
Just  and  jiroper,  and  free  from  reverslblt; 


error,  and  will  not  be  disturbed  by  the  Su- 
preme Court  on  appeal. 

Missouri,  K.  &  T.  Ry.  Oo.  t.  James.  61 
Okla.  1.  159  Pac.  1109. 

S  42,   Measure  and  amonnt  awarded. 

5  43.   In  general. 

(1913)  In  an  action  for  wrongful  death, 
the  measure  of  damages  Is  the  pecuniary 
loss  suffered  by  the  widow  and  minor  chil- 
dren by  reason  of  being  deprived  of  the  care, 
protection,  and  support  of  the  deceased,  to 
be  determined  by  the  age,  physical  condition, 
occupation,  earning  capacity,  habits,  and  the 
use  made  by  the  deceased  of  bis  earnings. 
Big  Jack  Mining  Co.  v.  Parkinson,  41 
Okla.  125,  137  Pac  6Ta 

(1915)  In  an  action  brought  for  the  l>ene- 
Qt  of  dependent  children,  the  correct  measure 
of  damage  to  be  assessed  in  a  case  under 
the  federal  Employers'  Liability  Act  (Act 
April  22,  1008,  ch.  149,  35  Stat.  65.  as 
amended  by  Act  April  5,  1910.  ch.  143,  35 
Stat.  291  [U.  S,  Comv.  Stat.  1918.  S$6857- 
S6651.  printed  in  full  in  223  IT.  S.  0.  56  U 
ed.  330,  38  U  R.  A.  [N.  S.]  46,  32  Sup.  Ct 
172),  Is  the  pecuniary  loss  to  such  dependent 
children  by  reason  of  the  wrongful  death  of 
the  parent;  that  is,  such  an  amount  as  de- 
ceased would  reasonably  be  expected,  under 
all  the  facts  and  circumstances  In  the  case, 
to  have  contributed  towards  the  maintai- 
anee  and  education  of  his  dependent  children. 
Kansas  City,  M.  &  O.  Ry.  Co.  v.  Roe.  50 
Okla.  105, 160  Pac.  1035. 

(1918)  The  measure  of  damages  in  an 
action  by  a  parent  for  the  wrongful  killing 
of  a  child  is  compensatory  only,  and  when 
there  is  evidence  showing  the  dependent  con- 
dition of  the  parent,  and  the  disposition  of 
the  child  In  relation  to  the  parent  and  a 
reasonable  expectation  that  he  would  con- 
tinue to  contribute  to  the  support  of  the 
parent,  the  proper  measure  of  damages  is 
that  amount  which  will  compensate  tiie  par- 
ent for  the  loss  sustained  by  the  death  of  the 
child. 

I.usk  V.  Phelps,  71  Okla.  — ,  175  Pac. 
756. 

(1920)  In  an  action  by  a  widow  and 
minor  children  for  the  death  of  the  husband 
and  father  caused  by  the  wrongful  act  of 
another,  the  law  does  not  undertake  to  con- 
done for  the  loss  of  the  husband  and  father, 
but  merely  provides  for  such  damagM  us 
will  reasonably  comi)f'nsnte  the  family  fftr 
the  pecuniary  loss  sustained. 

New  V.  JIcMlllan,  79  Okla.  70.  IM  Pac 
160. 

(1921)  rnder  Rev.  Laws  1910.  555281. 
52S2,  the  children  of  the  deceased,  where  the 
wife  of  the  deceased  was  dead  at  the  time 
of  bringing  the  action,  may  maintain  nn 
action  In  their  own  name,  or  by  tfa^ 
guardian  or  next  friend,  for  the  wrongfnl 
death  of  their  father,  and  the  measure  of 
damages  would  be  the  same  as  though  tlie 
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action  was  brought  by  tbe  administrator  of 
tlie  estate  or  tbe  widow  of  tbe  deceased. 

St.  Louls-San  Francisco  Ry.  Co.  v.  Dona- 
boo,  S2  Okie.  44,  108  Pac.  81. 

S  44.   Exceuive  damages. 

(1813}  A  recovery  of  ^&.000  for  death  of 
an  onploye  who  had  earned  as  much  as  $100 
a  month  and  was  thirty  years  old,  8<Aer  and 
healthy,  and  who  1^  a  wife  and  a  small 
cblld,  was  held  not  excessive*  in  view  of 
Const,  art  23,  5  7  (WUliams',  5  356),  pro- 
viding that  tbe  damages  for  wrongful  death 
shall  not  be  subject  to  any  statutory  limita- 
tion. 

St.  Louis  &  S.  F.  R.  Co.  T.  Long,  41  Okla. 
177,  137  Pac.  1156. 

(1914)  Where  the  evidence  proved  that 
deceased,  who  met  denth  through  tbe  negli- 
gence of  defendant,  was  the  father  of  a  wife 
and  six  children,  tbe  oldest  of  whom  was 
thirteen  and  the  youngest  six  years  old ;  that 
he  was  industrious,  In  good  health,  and  earn- 
ing (10.40  a  day  as  a  shot  flrer  when  killed, 
and  that  all  his  earnings  vrmt  to  his  family. 
It  was  held,  In  a  suit  by  his  widow  for  the 
benefit  of  herself  ancf'chlldren,  that  a  ver- 
dict of  116,000  Is  not  excessive. 

San  Bols  Coal  Co.  v.  Resets,  43  Okla. 
884,  143  Pac.  46. 

Evidence  examined,  and  beldt  that  the  ver- 
dict for  $30,000  for  death  is  excessive  upon 
the  facts  proved,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  granted 
miless  a  remittitur  Is  filed  for  all  In  excess 
of  $20,000  and  Interest  thereon  from  date  of 
Judgment. 

(1018)  Slick  Oil  Co.  T.  Coffey,  72  Okla. 
—  177  Pac.  916;  (1920)  City  of  Sa- 
palpa  V.  Deason,  81  Okla.  51,  196  Pac. 
544. 

(1920)  Where  a  verdict  for  damages  Is 
so  far  beyond  the  compensation  contem- 
plated and  provided  for  by  law  as  to  plainly 
indicate  that  the  Jury  was  actuated  by  bias, 
iwejudlce,  or  pa>»ion,  the  verdict  will  be  re- 
duced for  excesslveness. 

New  T.  McMlUan,  79  Okla.  70,  191  Pac. 
160. 

(1^)  Evidence  examined,  and  held,  that 
the  verdict  Is  ncesslve,  and  Is  not  warranted 
by  the  facts  proved. 

Gypsy  OU  CO.  v.  Green.  82  Okla.  147, 
198  Pac.  861. 

(E)  TRIALh  judgment,  AND  REVIEW. 
S45.  TriaL 

S  46.   QDcsdoDs  for  jury. 

(1913)  The  amount  of  damages  recover- 
able In  an  action  for  wrongful  death  Is  a 
qnestlon  for  the  Jury. 

Missouri.  K.  &  T.  Ry.  Co.  v.  West,  38 
OUa.  681,  134  Pac.  665. 

(1015)  In  an  action  In  this  state  brought 
by  a  widow  for  the  recovery  of  damages  for 
lieradf  and  minor  child,  caused  by  the , 


wrongful  act  of  another  in  this  state,  which 
resulted  in  the  death  of  her  husband,  where 
Ihe  petition  alleges  that  no  personal  repre- 
sentative of  the  deceased  husband  has  been 
appointed,  and  there  is  no  proof  at  the  trial 
iif  the  action  tending  to  support  such  allega- 
tion, it  Is  reversible  error  for  the  trial  court 
to  refuse  to  peremptorily  direct  a  verdict  for 
the  defendant  on  a  timely  motion  therefor 
Itelng  made. 

Chicago,  R.  I.  &  P.  Ry.  Co.  t.  Brooks, 
57  Okla.  163,  156  Pac.  362. 


5  47.   Instructions. 

(1013)  The  giving  of  the  following  in- 
struction :  "If  you  find  for  tbe  plaintiff  in 
this  case,  then,  in  assessing  tbe  damages 
which  she  Is  entitled  to  recover,  the  Jury 
Hbould  as.sess  the  same  with  reference  to  tlie 
jtecunlary  loss  sustained  by  the  widow  and 
children  of  the  deceased,  and,  in  determining 
this,  you  may  consider  the  probable  earning 
of  the  deceased,  bis  age,  experience,  habits, 
health,  and  bodily  qualifications,  during  what 
would  probably  have  been  his  lifetime,  if  he 
had  uot  been  killed,  so  far  ns  these  matters 
Iiavc  been  shown  by  the  evidence;  but  the 
iimount  you  allow  can  not  exceed  the  sum 
mentioned  in  the  plaintiffs  petition,"  was 
held  not  error. 

Missouri,  K.  &  T.  Ry.  Co.  v.  West,  38 
Okla.  581.  134  Pac.  666. 

(1913)  Where  court  refused  to  give  the 
following  instruction :  "If  you  should  find 
for  the  plaintiff,  your  verdict  should  be  for 
RUch  amount  as  would  compensate  the  plain- 
tifr  for  the  financial  loss  sustained,  and  you 
iire  not  to  permit  your  sympathy  to  Infiuence 
your  verdict.  The  plaintiff  Is  not  entitled  to 
recover  for  loss  of  the  society  of  deceased 
nor  for  mental  anguish.  Your  verdict  must 
l>e  based  upon  the  financial  loss  in  dollars 
iind  cents,"  it  was  held  not  error. 

Missouri.  K.  &  T.  Ry.  Co.  v.  West,  38 
Okla.  581,  134  Pac.  656. 

(1914)  In  an  action  for  the  death  of 
plaintiff's  hu*and,  an  Instruction  to  fix  the 
compensation  for  injuries  Infilcted  on  plain- 
tiff by  his  death,  taking  into  consideration 
the  age  of  deceased,  the  number  of  years  he 
might  reasonably  have  been  expected  to  per- 
form manual  labor,  and  his  contribution  to 
the  support  of  plaintiff  and  her  minor  chil- 
dren, was  not  objectionable  as  falling  to 
limit  plaintiff's  recovery  to  pecuniary  dam- 
ages. 

Great  Weetem  Coal  &  Coke  Co.  v.  Coff- 
man,  43  Okla.  404,  14S  Pac.  30. 

5  48.   Verdict  and  BndingB. 

(1919)  In  an  action  for  death  a  verdict 
may  be  rendered  apportioning  the  damages 
among  the  Iraneflciarles  under  Employers' 
Liability  Act  (U.  S.  Comp.  Stat.  118667- 
8665). 

Lnsk  V.  Bandy,  76  Okla.  108,  194  Pac. 
144. 
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DEATH  SENTENCE. 

Doty  of  trial  Judge  to  fix  date  of  exeeutlon, 

see  Criminal  Law,  S  nSd, 
Kvldenoe  [usufDcient  to  wnriniit.  we  Iloiui- 

clde,  i  135. 

Flxliifc  dnte  of  oxecatioii,  me  Criniiiinl  T.jiw, 
S726. 

Power  of  court  to  extend  time  of  execution, 
nee  Criminal  Law,  fSBO;  Pardon.  18. 

DEATH  WARRANT. 

TInte  axed,  tiee  Criminal  Law.  {  5S6. 

DEBT. 

See  IndebtednefiR. 
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llnrdeu  to  show  that  debt  limit  of  city  bas 
been  exceeded,  see  Municipal  Corporations, 
9  312. 

Decree  for  8Umon.v,  see  Divorce,  {  50. 
DeSnitlon  of.  «ee  Wonls  and  Phrasea,  I>. 
l^xtliiKiilslunent  by  Judgnirat,  see  Judienient. 

Liability  of  allotted  lands,  see  Indiana,  S  IS. 
Limitation  oi  county  Indebtednesa,  See  Conn- 
tlM.  8  72. 

X<it  collectible  by  criminal  procednre.  see 
False  Pretenses,  1 5. 

I'ublic  atllity,  see  Munlciiul  Corporatlona,  1 
298. 

Time  and  manner  of  payment  of  state  bondR, 
See  States,  l4S. 


DEBT,  ACTION  OF. 

This  topic  I>;cLI;df:s  the  action  of  debt  as  diatlngulBhed  from  other  forms  of 
action;  groundH  of  Hctton;  nature  and  ncope  of  the  remedy;  the  parties;  pleading  and 
evidence;  trial.  Judgment  and  review. 

It  EXCLUDES  actions  in  general  (action) :  other  specific  forms  of  action  (attach- 
ment and  other  specific  heads), 

Anaiysis. 

§  1.    Nature  and  scope  of  remedy. 


S  1.   Nature  and  scope  of  remedy. 

(1896)  Rev.  Stat  U.  S.  f  2148,  imposes  a 
iwnalty  of  $1,000  for  an  intrusion  upon  In- 
dian lands  by  one  who  bas  been  removed 
from  such  lands,  and  this  penalty  is'  not 
recoverable  In  a  criminal  action,  but  only 
In  an  action  in  the  niiture  of  an  action  of 
debt  brought  In  the  name  of  the  United 
States,  since  the  statute  is  not  a  criminal 
statute. 

In  re  Seagraves.  4  Oklu.  422.  48  Pac. 
272. 

(180(1)  The  action  of  debt  lies  for  a  sum 
certain,  whether  such  sum  certain  be  ren- 
dered so  by  contract,  by  judgment,  or  by 
statute.  It  is  an  appropriate  nctlon  for  the 
recovery  of  a  statutory  penalt.T,  upon  the 
sround  of  an  implied  promise,  which  the 
law  annexes  to  tlie  liability. 

In  re  Sengnives,  4  Okia.  422.  48  Pac. 
272. 

DEBTOR  AND  CREDITOR. 

s<'e  Accord  and  Satisfaction;  Assignment  for 
Benefit  of  Creditors;  Attachment:  Bank- 
ruptcy; Composition  with  Creditors;  Com- 
promise and  Settlement;  Creditors'  Suit; 
Execution;  Exemptions;  Fraudnlent  Con- 
veyances: Garnishment;  Homestead; 
Marshaling  Assets  and  Securities;  Xova- 
tlon;  Payment;  Release;  Set-off  and  Coun- 
ter-claim: Subrcwitlon:  Work  and  liBbor. 


.Vctlon  by  creditor  of  corporation  against 
the  debtors,  See  Corporations,  I  80. 

City  not  liable  for  debts  of  independent  con- 
tractor, see  Municipal  Corporations,  S  127. 

Distinction  Iwtween  "guaranty  to  pay  debt" 
nnd  "gnaranty  to  collect,"  see  Guaranty, 
1 1. 

Interest  on  default  or  delay  In  payment  ot 

obligation,  See  Interest 
liCKislative  power  in  general  over  arr^  of 

poor  debtor,  see  Constitutional  Law,  1 37. 
Liability  of  allotted  lands,  see  Indians,  H 

11-16. 

Preference  of  creditors,  see  Attachment,  i 
13. 

Relation  between  disconnttng  hank  and  cos- 
tomer.  see  Bills  and  Notes.  <  116. 

Remedy  of  creditor  in  equity,  see  Banks  and 
BnnkinR,  S  30. 

Validity  of  contracts  of  debtor  as  against 
creditors,  see  Garnishment,  {  33. 


DECEDENTS. 

t^Htates.  see  Descent  and  Diatrlbntion ;  Exe- 
cutors and  Administrators:  Wills. 

Testimony  as  to  transactions  with  persons 
since  deceased,  see  Witnesses,  M  32-45. 


DECEDENTS  ESTATE. 

County  court  acquiring  exclusive  jariadlc- 
tlon,  see  Courts,  1 173. 
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Exclusive  JurisdictloE  of  county  court,  see 
Prohibition.  16. 

luherltable  estate  of  half-blood  Cherokee  In- 
dians, see  Indians.  1 13. 

Inheritance  of  testator's  unprovided  for 
posthumous  children,  see  Descent  and  Dis- 
tribution, S  13. 

Selling  homestead  to  pay  debts,  see  Execu- 
tors and  Administrators,  {01. 

DECEIT. 

See  Fraud. 

Inducing  one  to  enter  Into  contract,  see 
Fraud,  S  12. 

DECISION. 

See  Courts. 

Abstract  or  hypotliettciil  questions,  see  Ap- 
peal and  Error,  S  446. 

Law  of  case,  see  Appeal  and  Error,  }  730. 

Of  land  department  binding  on  conrts,  see 
Indians,  S  11. 

Of  state  court — When  blndii^  on  federal 
court,  see  Courts,  S  14S. 

Of  Supreme  Court — When  not  void,  see  Ap- 
peal and  Krror,  §5  205,  676;  Judgment, 
i486. 

DECLARATIONS. 

See  Res  Gestae. 

AdnjissibllUy  In  evidence  as  part  of  the  res 
gestae,  see  Criminal  Law,  S9  1S*8,  718. 

Admissibility  of  dying  declarations,  see 
Homicide.  H  113-1261 


As  evidence  in  civil  actions,  see  Evldrajce. 
8S  134-138. 

As  evidence  lu  crimhuil  proseeuUous,  see 
Crlniiual  I.*iw,  S§  227-237. 

By  third  person,  niaOe  in  presence  ami  heiir- 
iug  of  persons  sought  to  be  bound  tlier*y, 
see  Homicide,  9  88. 

By  possessor  of  i)ersonal  property,  see  Evi- 
dence. §  138. 

Dying  declarations,  see  Homicide,  S§  122-124. 

How  proven,  see  Vendor  and  Purchaser,  fi  05. 

Made  after  commission  of  crime,  see  Crim- 
inal I^w,  S  241. 

Made  by  signs  by  iwrson  unable  to  speak, 
see  Homicide.  S 118. 

Of  consirfratop— Admissibility  In  erldeice, 
see  Criminal  Law,  }  240. 

Of  conspirators  aftw  consplmcy  has  termin- 
ated, see  Criminal  Law,  S  2S&. 

Of  defendant  made  after  homicide,  see  Crim- 
inal Law,  8  234. 

Of  parties  as  to  marriage  relation,  see  Mar- 
riage, S21.  . 

Of  third  persons  In  presence  of  accused,  see 
Criminal  I-hw,  S  220. 

Self-serving  declaration,  see  Criminal  Law, 
§S  228,  234. 

Self-serving  declarations  made  ten  minutes 
after  liomlcide  not  part  of  res  gestae,  see 
Criminal  Law,  8 109- 

DECJIEES. 

See  .Tudgment 

In  equity,  see  Equity,  SI  8&-72. 


DEDICATION. 


This  topic  INCLUDES  the  giving  or  devoting  real  property  to  the  use  of  the  public, 
including  streets,  and  acceptance  and  revocation  of  such  dedication;  the  nature,  requis- 
ites. Incidents,  operation,  and  effect  of  dedication;  the  evidence  relating  thereto;  the 
estates  or  interests  created ;  and  rights,  duties,  and  liabilities  of  iMrtles  making  such 
dedication,  and  of  the  public  as  to  the  pro[>ei-ty  dedicated. 

It  EXCLUDES  gifts  In  general  (Gifts) ;  gifts  by  devise  (WltU). 

Analysis. 

1.    Nature  and  Requisites. 

§  1.    Nature  and  essentials  in  general. 
I  2.    Property  subject  to  dedication. 
§  3.    Intent  to  dedicate. 

§  4.    Acts  constituting  dedication  in  general. 

§  5.   Express  conveyance  or  declaration. 

§  6.   Designation  in  maps  or  plats,  and  sale  of  lots. 

§  7.  — —Abandonment  to  or  acquiescence  in  public  use. 
§  8.    Estoppel  to  assert  or  deny  dedication. 
§  9.  Evidence. 

§  10.   Weight  and  sufficiency. 

IL    Operation  and  Effect, 

§11.   Use  of  property. 
§  12.   Change  of  use. 

(IB— Okla.  2.) 
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I.  NATURE  AND  REQUISITES. 

S  1.  Nature  and  essentials  io  generaL 

(1915)  Dedications  of  land  for  pDbllc  pur- 
poses are  of  two  kinds,  statutory  and  im- 
plied, or  dedications  at  common  law. 

Kee  V.  Satterfleld,  46  Olcln.  660,  149  Pac. 
24a. 

S  2.  Property  subject  to  dedieation. 

(1885)  Prior  to  the  proper  entry  in  a 
proper  land  office  of  lots  in  a  town  aKe  by 
tlie  settler,  Oongr&m  has  the  power  to  dedi- 
cate such  land  for  the  pQn>oses  of  streets 
and  all^s,  althongta  it  may  divest  any  right 
acquired  therein  by  reason  of  prior  settle- 
ment and  occupanc}-;  and  the  rigbt  of  Con- 
gress to  BO  dedicate  the  land  is  superior  to 
the  interest  of  the  settler  acqnlred  therein 
until  a  proper  entry  of  the  land  by  the  set- 
tler in  tbe  land  ofllce. 

City  of  Guthrie  r.  Beamer.  3  Obia.  G52, 
41  Pac  647. 

S  3.  IntoDt  to  dedicate. 

(1912)  Tbe  Intention  of  the  owner  to  de- 
Tote  his  property  to  public  use  is  n  necessary 
ingredient  of  a  valid  dedication. 

Garvin  County  t.  Lindsay  Bridge  Co.,  32 
Okla.  784,  124  Pac.  324. 

S  4.  Acts  coDStitntlng  dedieation  in  general. 

(1916)  All  that  is  required  to  make  an 
imidied  dedication  is  the  owner's  assent  and 
the  use  of  the  premises  for  the  purpose  to 
which  dedicated. 

Kee  T.  Satterfleld,  46  Okla.  660,  140  Pac. 
248. 

S  5.   Express  conveyance  or  declaration. 

(1917)  The  dedication  of  a  public  high- 
way is  for  the  use  of  the  general  public,  and 
when  not  established  by  official  authority, 
must  be  made  by  the  owner  of  tbe  fee,  or  by 
some  one  by  him  expressly  authorized. 

EUiott  T.  Trisler,  66  Okla.  102,  167  Pac. 
756. 

S  6;   Designation  in  maps  or  pI•t^  and 

sale  of  lots. 

(1808)  By  the  act  of  the  national  council 
of  the  Cherokee  Nation  of  December  14,  1870, 
there  was  reserved  to  tbe  nation,  at  every 
railroad  station,  one  mile  square  for  town 
sites,  to  be  located  ,  by  commissioners.  Such 
commissioners  having  surveyed  and  laid  off 
a  town,  the  plat  of  which  embraced  two 
parks,  In  1873  It  was  created  bito  a  cor- 
porate town  by  the  national  council ;  and  for 
twenty-three  years  the  parks  were  used  by 
tbe  town  as  public  property,  and,  in  reliance 
on  the  v^nt,  lots  were  bought,  on  which 
houses  were  built.  Held,  that  the  parks  were 
dedicated  to  tbe  residents  of  tbe  town,  and 
it  was  beyond  tbe  power  of  the  Chwokee 
Nation  to  sell  lots  In  said  park,  and  thus 
rescind  the  dedication. 

Davenport  v.  Bufflngton,  1  Ind.  Ter.  424, 
46  S.  W.  128. 

(1911)  Where  lots  are  sold  with  refer- 
ence to  a  recorded  plat,  a  dedication  of  the 
streets  and  all^s  as  laid  out  in  such  plat  is 


deemed  perfect  without  any  afDrmatlve  of- 
fldal  or  oth&e  action  on  the  part  of  the  muni* 
clpality  or  public. 

Revard  v.  Hunt,  20  Okla.  835,  119  Pac. 

580. 

( 1015)  Where  land  is  jetted  into  streets, 
lots,  and  blocks,  and  lots  sold  according  to 
the  plat,  the  dedication  is  comi^ete,  though 
joiiie  statutory  requirements  have  not  bem 

obser\*ed. 

Kee  V.  Satterfleld.  46  Okla.  660. 149  Pac. 
243. 

1 7.   AbandomiMnt  to  or  acqneaeeDce  in 

public  Dse. 
(1912)  Bridges  built  on  roads  In  the  In- 
dian Territory  prior  to  statehood  by  a  pri- 
vate corporation,  organized  for  the  purpose 
of  building  bridges,  do  not  become  public 
property,  merely  because  the  corporation  per- 
m\u  the  public  to  use  them,  pending  ,an 
effort  to  sell  them  to  the  coan^  in  which 
they  are  situated. 

Uan-in  County  v.  IJndsay  Bridge  Co.,  32 
Okla.  784,  124  Pac.  324. 

S  8.  Estoppel  to  assert  or  dmy  dedieatioB. 

(1890)  A  nation,  stat^  or  municipality, 
which  dedicates  land  wltUn  a  town  site,  of 
which  it  Is  owner,  to  public  use  for  pa^ 
purposes.  Is  as  conclusive  estopped  as  a 
private  proprietor  from  revoking  such  dedi- 
cation, from  selling  the  park,  and  from  ap> 
propriatlng  the  land  which  it  occupies  to 
other  purposes,  after  lots  have  been  sold,  tbe 
town  settled,  and  after  the  park  has  been 
Improved  with  money  raised  by  taxation  of 
Its  residents  and  taxpayers  in  reliance  upon 
tbe  grant  and  covenant  which  the  dedicaticn 
evidences. 

Davenport  v.  Bufflngton,  97  Fed.  234. 

§  9.  Evidence. 

S  10.   Weight  and  sufficiency. 

(1917)  In  an  action  for  an  injunction 
against  a  landowner  to  restrain  him  from 
closing  a  road  extending  over  or  across  bis 
land,  and  the  evidence  falls  to  show  a  dedi- 
cation, either  by  the  defendant  or  by  some 
former  owner,  or  by  some  one  expressly 
authorized,  or  by  official  authority,  a  Judg- 
ment for  tbe  plaintiff  must  be  reversed  be- 
cause it  is  not  supported  by  the  evidence 
and  is  contrary  to  law. 

ICltiott  V.  Trisler,  66  Okla.  102,  167  Pac. 
755. 

II.  OPERATION  AND  EFFECT. 

S  11.   Use  of  property. 

S  12.   Change  of  use. 

(1808)  Where  land  had  been  dedicated  by 
the  promoters  of  a  town  site  for  a  public 
park,  and  the  town,  after  its  incorporation, 
by  an  ordinance,  directed  tbe  same  to  be 
sold,  a  taxable  inlubltant  of  vaxA  town  who 
is  Injured  In  his  individual  rtghta,  dtber  aa 
to  his  person  or  propMly,  may  enioin  a  por* 
chaser  of  land  tai  said  park  from  building 
thereon. 

Davenport  r.  Bufflngton.  1  Ind.  Tv.  424, 
45  S.  W.  12a 
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DEEDS. 

This  topic  INCLUDES  Instruments  in  writing  under  seal  In  general,  and  more 
partlcnlarly  conveyances  of  real  property ;  nature,  requisites,  validity,  incidents,  construe- 
tfon,  opnation  and  effect  of  sucli  Instruments ;  evidence  rating  tti(»%to ;  ddtvery  and 
acceptance  thereof;  and  estates  or  interests  created,  exceptions  or  reserratlons  thoe- 
from  and  cmaditlqps  or  restrictions  Imposed  therein. 

It  EXCLUDES  grants  of  land  by  the  government  (Public  Lands) ;  acts  of  sale  by 
or  to  particular  classes  of  persons  or  corporations  (Aliens;  Infants;  Partnership;  Cor- 
porations) ;  between  persona  in  particular  personal  relations  (Husband  and  Wife ;  Parent 
and  Child:  Infiints;  Attorney  and  Client) ;  conveying  particular  kinds  ot  ^rcqwrty  or  in- 
tmsts  therein  (Waters  and  Water  Courses;  Party  Walls;  and  other  specific  heads); 
mortgafes  (Uortgages);  sales  of  land  by  executors  or  administrators  (Bxecutors  and 
Administrators) ;  under  ^ecntlon  (Execution) ;  or  for  taxes  (Taxation) ;  requirement 
that  the  deed  should  be  In  writii^  (Statute  of  rrands) ;  and  admlsalblltty  and  effect  In 
evidence  of  acts,  declarationa  of  parties  thereto  and  parol  evldoice  to  exiAaln  them  (Evl- 
dffice). 

Analysis. 

I.   Reqmutes  and  Validity. 

(A)  Nature  and  Essentials*  of  Conveyances  in  General. 

§  1.  Constitutional  and  statutory  provisions. 

§  2.  Nature  and  requisites  of  conveyance  in  general. 

§  3.  Con^deration. 

§  4.   Sufficiency. 

§  5.   Failure  of  consideration. 

§  6.  Particular  modes  of  conveyance. 

§  7.   Quitclaim. 

(B)  Form  and  Contents  of  Instruments. 

§  8.  D.esignation  and  description  of  parties. 

§  9.   In  general. 

§  10.  Description  of  property. 

§  11.   Reference  to  maps  or  plats. 

(C)  Execution. 

§  12.    Signature  or  subscription. 
§  13.  Attestation. 

:(D)  Deuveky^ 

S  14.  Necessity. 

§  15.  Sufficiency. 

1 16.   In  general. 

§17.   Delivery  to  third  person. 

§  18.   Record  or  delivery  for  record. 

g  19.  Acceptance. 

§  20.   Necessity. 

§21.  Questions  for  jury. 

(E)  Validity. 

§22.  Capacity  and  assent  of  parties  in  general. 

§  23.  Mistake. 

§24.  Fraud  and  misr^resentation. 

§  25.  Duress. 

1 26.  Undue  influence. 

§27.  Questions  for  jury. 

n.   Recording  and  Regiatration. 

§2a  Place. 
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III.  Conatniction  and  Operation. 

(A)  General  Rur.Es  of  Construction. 

§  29.  Application  to  deeds  in  general. 

§  30.  Merger  of  previous  agreements. 

§31.  Language  of  instrument. 

§  32.  Repugnant  or  conflicting  parts  or  clauses.  • 

§  33.  Construction  by  parties. 

§  34.  Time  of  taking  effect. 

§  35.  References  to  maps,  plats,  other  instruments,  or  records. 

(B)  Property  Conveyed. 

§  36.    After-acquired  property  or  title. 
§  37.  Evidence. 

§  38.    Creation  by  deed  in  general. 

(C)  Exceptions  and  Reservations. 

§  39.  Nature  and  creation  of  exceptions. 

§  40.  Nature  and  creation  of  reservations. 

§41.  Construction  and  operation  of  reservations. 

§42.  Nature  and  creation  of  conditions. 

§43.  Covenant  distinguished  from  condition. 

(D)  Conditions  and  Restrictions. 

§  44.  Validity  of  conditions. 

§  45.   Restraint  of  alienation. 

§  46.  Construction  and  operation  of  conditions. 

^47.   Conditions  precedent. 

§  48.   Conditions  subsequent. 

§  49.  Release  or  waiver  of  condition  or  of  forfeiture  for  breach. 

§  50.  Equitable  relief  from  forfeiture. 

§  51.  Enforcement  of  forfeiture. 

(E)  Loss  OR  Relinquishment  of  Rights. 
§  52.   Redelivery  of  deed  to  grantor. 

IV.  Pleading  and  Evidence. 

§  53.  Presumptions  and  burden  of  proof. 

8  54.   Consideration. 

§55.   Validity. 

§  56.  Admissibility  of  evidence. 

§  57.   Delivery. 

§58.  - — ^  Validity. 

§  59.  Weight  and  sufficiency  of  evidence. 

§  60.   In  general. 

§61.   Execution,  existence,  and  identity. 

§  62.  ■  •  Delivery. 

§  63.   Consideration. 

§64.   Validit>'. 

§  65.   Performance  or  breach  of  condition. 

Cross-References. 

In  general. 


*S»K'  A(-kiiuwl<Hlgtiieut;  Co veuant>». 
AlHiolute  deed  as  mortgage,  see  Mortgagts, 
8S  11,  12. 

.\oknowledfinient  of  deeds,  see  Acknowledg- 
ment, S3. 


Acknowledgment  prima  facie  evidence  of  exe- 
cution, (too  AcknowlcdgmeHt.  lis. 
.Vi'iuiiring  itossession  of  by  grantee  before 
I>erforinance  of  conditions  of  escrow,  see 
Escrows,  8  8. 
.Vilniission  of  execution  of  deed  by  unreri- 
fled  answer,  see  Pleadinid;,  8  126. 
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Admissions  of  grantor,  see  Evidence,  H 118, 
119. 

After-acquired  title  by  grantor,  see  Indians, 
S13. 

Alteration,  see  Alteration  of  Instruments. 

As  personal  property,  see  Larceny,  {  5. 

Burden  of  proof  in  action  to  disaffirm  by 
minor,  see  Infants,  1  37. 

Burden  of  proof  where  deed  Is  claimed  to  be 
a  mortgage,  see  Mortgages,  S  15. 

Burden  of  showing  invalidity  of  deed,  see 
Ejectment,  $36. 

Cancellation,  see  Appeal  and  Error,  S  576 ; 
cancellation  of  Instruments,  IS  1-9;  Quiet- 
ing Title.  S  6. 

Cancellation  of  deed  because  of  mistake  as 
to  law  of  descent,  see  Indians,  1 13. 

Cancellation  of  deed  made  by  guardian,  see 
Guardian  and  Ward,  S  54. 

Cancellation  of  trust  deed  of  corporation,  sec 
Corporations,  S  106. 

Champertous  deeds,  see  Champerty  and 
Maintenance,  §§  3,  5. 

Compelling  execntion.  see  Specific  Perform- 
ance. 

Conveyance  held  valid  by  estoppel,  see  Es- 
to[^l,  S6. 

Conveyance  of  premises  in  adverse  posses- 
sion of  another,  see  Champerty  and  Main- 
tenance. S3. 

Conveyances  distinguished  from  leases,  see 
Mines  and  Minerals,  S  18. 

Covenants  In  deeds,  see  Covenants, 

Deed  a  "contract"  within  statute  giving  In- 
tent right  ot  disaffirmance,  see  Intents,  S 
11. 

Delivery  In  escrow,  see  Escrows. 

Delivery  of  deed  held  in  escrow — Time  of 

taking  effect,  see  Escrows,  i  6. 
Description  of  boundaries,  see  Boundaries, 

sm. 

Destruction  of  record  of  deed — ^Notice,  see 
y«idor  and  Purchaser,  1 73. 

Estoppel  by  deed,  see  Estoppel,  SI  4.  12. 

Eston^et  to  assert  Invalidity  of  deed,  see 
Indians,  S 13. 

Evidence  of,  see  Evidence,  S  177. 

Elxclusion  as  against  grantee  of  decedent  of 
testimony  as  to  transactions  with  deced- 
ent, see  Witnesses,  8  42. 

Finding  that  deed  was  not  a  forgery,  see 
Afipeal  and  Error,  S  589. 

Forgery  of  deed,  see  Criminal  Law,  8  246. 

Fonsery  of  deed— Proof,  see  Forgery,  f  16. 

Fraud  ns  Inducement  to  execution  of  deed 

.  1^  illiterate  freedman,  see  Indians,  1 13. 

Grant  of  land  bordering  on  navigable  stream, 
see  Navigable  Waters,  1 3. 

Improper  delivery  of  deed  held  In  escrow, 
see  Escrows,  8  8. 

Inadequate  consideration  sufficient  to  cause 
cancellation,  see  Indians,  S 13. 

In  fraud  of  creditors,  see  Fraudulent  Con- 
veyances. 

Instruction  In  suit  to  cancel  deed,  see  Can- 
cellation of  Instruments,  S27. 

Instrument  in  form  of  deed — When  consid- 
ered as  mortgage,  see  Mortgages,  8  15. 

Jurisdiction  in  divorce  suit  to  cancel  deed, 
see  Divorce,  8  70. 

Mistake  of  law  not  ground  for  reformation 
or  cancellation  of  deed,  see  Cancellation 
of  Instruments^  §3. 


Opinion  evidence  as  to  mental  capacity  of 

grantor,  see  Evidence,  S  254. 
Parol  or  extrinsic  evidence  relating  to,  see 

Evidence,  88  184-232. 
Parol  testimony  to  vary  date  In  deed,  see 

Evidence,  8  200. 
Priority  of,  see  Lis  Pendens,  8  13, 
Proceeding  to  cancel  deed,  see  Cancellation 

of  Instruments,  S  24. 
Proof  of  real  consideration  different  from 

that  recited  in  deed,  see  Evidence,  S  204, 
Recording  deed  in  wrong  district  by  mistake, 

see  Vendor  and  Purchaser,  1 60. 
Becord  of  deed  not  notice  of  matter  fraudu- 
lently Included,  see  limitation  of  Actions, 

8  40. 

Reformation  of  deed,  see  Beformatlon  of  In- 
struments, IS  5,  9. 

Reformation  of — Proot  see  Beformation  of 
Instrummts,  821. 

Registers,  see  Registers  of  Deeds. 

Uestrlction  on  alienation  of  Indian  lands,  see 
Indians,  88  13.  14. 

Secondary  evidence  of,  see  Evldaice,  8  78, 

Hufflciency  of  evidence  in  suit  to  cancel  deed, 
see  Appeal  and  Error,  9  596. 

When  cause  of  action  arises  on  fraudulent 
execution  and  delivery  of  quitclaim  instead 
of  warranty  deed,  see  Limitation  of  Ac- 
tion. 8  49. 

When  conveyance  absolute  in  form  consid- 
ered as  mortgage,  see  Mortgages,  88  11,  15. 

When  may  work  an  estoppel,  see  Estoppel, 
8  9. 

Wrongful  delivery  of  escrow  deed,  see  Es- 
crows, §  8, 

Deeds  by  or  to  particular  classes  of  persons. 

See  Corporations;  Guardian  and  Ward; 
Husband  and  Wife ;  Indians ;  Infants.  8  9 ; 
Insane  Persons;  Receivers,  8821-26;  Sher- 
iffs, 

Approval  of  conveyance  by  heir  of  Indian 
allottee,  see  Indians,  §  13. 

Approval  of  deeds  by  courts  giving  validity, 
see  Courts,  8  148;  Indians,  8 13. 

By  administrator  to  his  wife — Ratification 
or  estoppel,  see  Executors  and  Administra- 
tors, 8  65. 

Hy  minor  allottee  held  void,  see  Indians,  8  13. 

Collateral  attack  of  guardian^s  deed,  see 
Guardian  and  Ward,  8  55. 

Conveyance  by  individual  heirs  held  not 
champertous,  see  Champerty  and  Mainten- 
ance. 8  3, 

Conveyance  by  Infant,  see  Indians,  8  23, 

Conveyance  by  married  woman,  see  Husband 
and  Wife,  $38. 

Conveyance  by  owner  while  out  of  posses- 
sion and  when  title  is  In  litigation,  see 
Cliamperty  and  Maintenance,  8  3. 

Conveyance  by  wife  of  separate  real  estate 
in  payment  of  husband's  debt,  see  Husband 
and  Wife,  §39. 

Corporate  officers,  see  Corporations,  8  73. 

Executed  by  minor  Clierokee  freedman  con- 
veying allotted  lands,  see  Indians,  8 13. 

Executed  by  receiver  on  sale  of  property,  see 
Receivers,  8  23, 

Execution  Of  deed  by  minor— Evidence,  see 
Appeal  and  Error,  8  631. 
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Guardian's  deed— Collateral    attack,  see 

Guardian  and  Ward,  1 6B. 
Of  feAle-mlnded  person  voidable,  see  Insane 

Persons,  {14. 
Of  guardian,  see  Guardian  and  Ward,  S  S2. 
Bight  of  Indian  heirs  to  alienate  allotted 

lands,  see  Indians,  S 13. 
Sheriffs,  see  Execution,  S  63. 
To  guardian,  when  Toldable,  see  Guardian 

and  Ward,  {30. 
Void  deed  by  Greek  Freedman,  see  Indians, 

S13. 

Void  deed  of  full-blood  Chickasaw  heir,  see 

Indians,  S13. 
When  conT^ance  to  corporation  voidable  and 

not  void,  see  Corporations,  S  111. 

Deeds  of  partieulm-  apecies  of,  or  estates  or 
<»tere«f  in  property. 

See  Homestead,  SS  41-44;  Mines  and  Min- 
erals, S  21 ;  Public  Lands,  SS  52-56. 

Conveyance  of  Indian  lands  void  unless  ap- 
proved     county  court,  see  Indians,  S 13. 

ConTc^ftnce  of  Inherited  Indian  lands— Ap- 
proral  of  county  court,  see  Indians,  8  13. 

Conv^ng  suridus  of  Indian  allotment,  see 
Indians,  flS. 

Indian  lands,  see  Indians,  { 13. 

Beserration  as  to  oil  and  gas  lease— Applica- 
tion, see  Mines  and  Minerals,  S 15. 

Title  under  deed  to  Indian  lands,  see  In- 
dians. 813. 

To  allotment  of  Indian  lands,  see  Indians, 
818. 


Particular  classes  of  deeds. 

See  Cliattel  Mortgages;  Mortgages. 

Absolute  conveyance  held  to  be  a  mortgage, 
see  Mortgages,  18  11,  16. ' 

Approval  by  county  court  of  deed  convey- 
ing Indian  land,  see  Indians,  8 13. 

Construed  as  mortgages  under  statutory  pro- 
vision, see  Mortgages,  8 11. 

Contradiction  of  recital  In  tax  deed,  see 
Taxation,  8  222. 

Conveying  surplus  of  Indian  allotment,  see 
Indians,  813. 

Execution  of  second  tax  deed  where  first 
deed  was  Irregular  or  imperfect,  see  Taxa- 
tion, 8  214. 

Pee  simple  by  tax  deed,  see  Taxation,  8  219. 
Grant  of  an  estate  in  fee  simple — BfTect,  see 

Estoppel,  89. 
Manner  of  Issuing  tax  deed,  see  Taxation.  8 

206. 

Of  Indian  land,  see  Indians.  818. 
Of  trust,  see  Assignments  for  B«ieflt  of  Cred- 
itors. 

Quitclaim  deed  as  notice,  Eee  Notice,  83. 
Setting  aside  sheriff's  deed,  see  Judgmoit.  S 
10. 

Setting  aside  tax  deed,  see  Taxation,  88  196, 
197. 

Tax  deed,  see  Taxation,  88206.  212,  227. 
Tax  deed— Validity,  see  Tftxatlon,  S8207, 
233. 

Tax  deed— When  void,  see  Taxation,  88213, 

227. 

Trust  deed  procured  by  duress,  see  Trusts, 
817. 

Validity  of  trust  deed,  see  Mortgages,  8  94. 


L  REQUISITES  AND  VAUDITY. 

(A)  NATDRE  AND  ESSENTIALS  OF  CON- 
VEYANCES IN  GENERAU 

8  1.   ConslitntionsI  and  ilatntory  provisions. 

(1919)  Although  title  to  real  estate  may 
have  been  conveyed  to  a  grantee  under  the 
statutes  of  Arkansas  prior  to  statehood,  if. 
since  statehood,  and  since  the  statutes  of 
Oklahoma  were  put  in  force,  he  (the 
grantee)  reconveys  the  title  to  the  original 
grantor,  such  title  Is  determined  by  the 
statutes  of  Oklahoma,  and  the  right  of  par- 
ties to  such  instrument  are  determined 
thereby. 

Kent  V.  Tsllent,  75  Okla.  185,  188  Pac. 
422. 

8  2.  Nature  and  reqniuteB  of  conveyance  in 
generaL 

(1912)  A  deed  is  defined  to  be  a  written 
instrument  containing  a  contract  or  agree- 
ment, which  has  been  delivered  by  the  party 
to  be  bound,  and  acc^ted  by  the  obligee  or 
covenantee. 

Couch  V.  Addy,  35  Okla.  355,  129  Pac. 
709. 

8  3.  Consideration. 

8  4.   Sufficiency. 

Inadequacy  of  consideration  alone  is  not 


sufficient  to  Justify  a  court  of  equity  in  set- 
ting aside  a  deed  regularly  executed. 

(1914)  Lewis  V.  Allen,  42  Okla.  084.  142 
Pac.  384 ;  (1916)  McKeever  v.  Carter, 

53  Okla.  360,  157  Pac.  56. 

Ordinarily  mere  inadequacy  of  considera- 
tion is  not  sufficioit  ground.  In  itself,  to 
Justify  a  court  in  canceling  a  deed,  yet  when 
the  Inadequacy  Is  so  gross  as  to  amount  to 
fraud,  or  In  the  absence  of  other  circum- 
stances to  shock  the  conscience,  and  furnish 
satisfactory  and  decisive  evidence  of  fraud, 
ft  will  be  sufficient  ground  for  canceling  a 
conveyance  or  contract,  either  executed  or 
executory;  the  rule  being  based  upon  the 
theory  that  fraud,  and  not  inadequacy  of 
price,  is  the  sole  reason  for  the  interposition 
of  equity. 

(1915)  Barker  v.  Wiseman.  61  Okla.  045, 
151  Pac.  1047;  (1915)  Miller  v.  Fol- 
som,  49  Okla.  74,  149  Pac  IISS', 
(1915)  Chandler  v.  Boe.  46  Okla.  849. 

148  Pac.  1026. 

( 1916)  A  Creek  freedman  who.  subse- 
quent to  the  taking  effect  of  the  Act  of  Con- 
gress of  May  27,  1908,  ch.  199,  85  Stat  812, 
while  a  minor,  by  deed  void  under  the  pro- 
visions of  said  act,  attempted  to  convey  her 
allotted  lands,  may.  upon  arriving  at  ma- 
jority, convey  said  lands  to  the  grantee 
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nazDed  in  her  former  void  deed.  Such  later 
conv^ance  made  when  she  Is  an  adult  Is 
regnlarly  and  voluntarily  executed  and,  with- 
out fraud  or  duress,  is  valid  and  binding 
upon  her.  Graerally,  mere  inadequacy  of 
consideration,  in  the  absence  of  fraud  or 
duress,  is  not  sufficient  ground  to  avoid  a 
deed  voluntarily  and  r^ularly  executed  (fol- 
lowing Henley  v.  Davis,  150  Pac.  337). 

Bell  V.  MillH,  80  Okla.  72,  158  Pac.  1173. 

(1917)  The  complete  satisfaction  and  dls- 
chai^e  of  an  antecedent  debt  Is  a  valuable 
consideration  for  the  conveyance  of  real 
estate. 

Noe  V.  Smith,  67  Okla.  — ,  169  Pac.  1108. 

S  5.   Failure  of  consideration. 

(1906)  Where  plaintiff,  the  owner  of  cer- 
tain land,  enters  Into  a  contract  with  certain 
persons  to  form  a  corporation  and  sell  such 
land  and  collect  certain  notes,  receiving  a 
portion  of  the  proceeds  tiiereof  for  their 
compensation,  and  as  a  matter  of  conveni- 
oice  the  owner  of  the  land  delivers  a  deed 
to  SDch  persons,  but  the  corporation  is  never 
formed,  and  the  project  Is  abandoned,  and 
the  deed  with  the  notes  returned  to  the 
owner,  he  Is  entitled  to  a  decree  canceling 
the  contract  and  the  deed. 

Bogard  v.  Sweet,  17  Okla.  40,  87  Pac 
669. 

i  6.   Particniar  modes  of  conveyance. 

§  7.  Quitclaim. 

(1903)  Wilson's  Rev.  &  Ann.  Stat.  1903, 
i  919,  providing  a  form  for  a  quitclaim  deed, 
is  directory  only,  and  it  Is  not  necessary  to 
use  the  exact  words  of  the  statute,  if  words 
of  a  like  import  are  used. 

MoBler  V.  Momsen,  13  Okla.  41,  74  Pac. 
DOS. 

(1919)  A  quitclaim  deed,  made  in  com- 
Irttance  with  Rev.  Laws  1910,  9  1161,  is  as 
effectual  in  conv^lng  the  title  of  the  grantor 
as  Is  a  warranty  deed,  and  one  can  be  a 
bona  fide  purchaser  under  the  former  as  un- 
der the  latter;  the  distinction  being  that  in 
a  quitclaim  deed  the  words  "and  warrant  the 
title  to  the  same"  are  omitted. 

Tucker  v.  Leonard,  76  Okla.  10,  183  Pac. 
907. 


(B)  FORM  AND  CONTENTS  OF  INSTBU- 
afENTS. 

S  8.   Dedgnation  and  description  of  parties. 

1 9.  '  Id  gftneral. 

(1916)  A  granting  clause  in  a  deed  re- 
citing that  "I,  T.  M.  L.,  Johied  by  my  wife, 
P.  •  •  •  do  grant,"  contains  apt 
words  of  grant  on  the  part  of  the  wife  suf- 
fltdent  to  conv^  her  title; 

Lowery  v.  Westheimer,  58  Okla.  660,  160 
Pac.  496. 

9 10.  Description  of  property. 

i  11.   Reference  to  maps  or  plats. 

(1906)    Lands  conveyed  are  sufficiently 


(B).  (O),  (D).  116 

described,  where  it  la  provided  that  the  de- 
scription shall  be  according  to  a  certain  plat 
Bucher  v.  Overlees,  6  Ind.  Ter.  144,  80 
S.  W.  1021. 


(C)  EXECUTION. 

{  12.   Signature  or  snbacription. 

(1915)  An  officer's  certificate  of  the 
grantor's  acknowledgment  of  a  deed  filed  for 
record  is  sufficient  compliance  wttii  a  require- 
ment of  attestation  by  witnesses  to  the 
grantor's  signature  by  mark. 

Dyal  V.  Norton,  47  Okla.  794,  150  Pac 
703. 

B13.  AttesUtion. 

An  officer's  certificate  of  the  grantoz's 
acknowledgment  of  the  execution  of  a  deed 
filed  for  record  Is  a  sufficient  compliance 
with  a  requirement  of  attestation  by  wit- 
nesses to  the  grantor's  signature  by  mark. 
(1912)  Oampbell  v.  Harsh,  31  Okla.  436, 
122  Pac.  127;  (1012)  HUsmeyer  t. 
Blake,  34  Okla.  477,  125  Pac.  1129. 


(D)  DELIVERY. 

S  14.  Necessity. 

Where  an  action  Is  brought  for  recovery 
of  land  predicated  upon  a  deed,  and  the  un- 
contradicted evidence  shows  that  the  deed 
upon  which  such  recovery  Is  sought  was 
ne\er  delivered  to  the  plaintiff  or  his  duly 
authorized  agent,  the  plaintiff  can  not  re- 
cover in  such  action  as  to  the  interest  in 
land  conveyed  by  such  deed. 

(1904)  Powers  v.  Rude,  14  Okla.  381,  79 

Pac.  89;  (1918)  Jameson  v.  Goodwin, 

66  Okla.  146,  170  Pac.  241. 

(1908)  No  tiUe  will  pass  by  a  deed  which 
Is  not  delivered  by  the  grantor  or  some  one 
duly  authorized  by  blm. 

Hunter  Realty  Co.  v.  Spencer,  21  Olda. 
155,  95  Pac.  757. 

A  deed  signed  and  acknowledged,  but  not 
delivered,  is  not  effective  as  a  conveyance, 
aiul  does  not  transfer  or  pass  titie. 

(1914)  McCuan  v.  Goron,  44  Okla.  254, 
144  Pac.  348;  (1914)  Daniel  v.  John 
P.  London  Co.,  44  Okla.  297,  144  Fac. 
596;  (1916)  Taylor  v.  Harklns.  74 
Okla.  — ,  178  Pac.  117. 

§  15  Sufficiency. 

§  16.   In  general. 

(1013)  Where  there  Is  a  question  as  to 
whether  there  has  been  a  delivery  of  a  deed 
of  conveyance,  the  real  test  Is  in  the  Inten- 
tion of  the  grantor,  which  intention  may  be 
manifested  by  mere  acts  and  words  or  both 
combined,  and  such  acts  and  words  and  the 
circumstances  relevant  thereto  are  suscepti- 
ble of  parol  proof. 

Johnson  v.  Craig,  37  Okla.  378,  130  Pac. 
581. 

(1014)  A  deed  executed  January  31, 1903, 
and  retained  by  one  of  the  grantors  until 
January  16..  1911,  when  It  is  produced  to 
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oiable  a  scrivmer  to  obtain  from  it  a  cor- 
rect description  in  order  that  he  might  pre- 
pare another  deed  for  it  part  of  the  land 
therein  described,  and  the  scrivener  inad- 
vertently retains  possession  of  this  deed  and 
delivers  it  to  the  register  of  deeds,  where  It 
Is  subsequently  found  by  the  surviving  widow 
of  the  deceased  grantee,  and  caused  to  be 
placed  of  record,  without  the  knowledge  or 
consent  of  the  grantors,  it  was  held  that  such 
deed  was  never  delivered,  and  was  not  ef- 
fective as  a  conveyance  and  did  not  operate 
to  invest  tile  grantee  with  title  to  the  land 
described  therein. 

Median  T.  Gordon,  44  Okla.  254.  144 

.  Pac.  348. 

(1021)  A  deed  Is  defined  to  be  written 
iBBtrument,  containing  a  contract,  or  agree- 
meat,  which  has  been  delivered  by  the  party 
to  be  bound  and  accepted  by  the  grantee, 
and,  in  order  to  constitute  n  delivery.  It  must 
appear  that  the  grantor  Intended  it  to  pass 
title  at  the  time. 

McKlnney  v.  Bluford,  81  Okla.  166.  197 
Pac  430. 

S  17.  Delivery  to  third  person. 

(1918)  Delivery  of  a  deed  to  the  duly 
authorized  agent  of  the  grantee  in  the  deed 
Is  In  law  a  delivery  of  the  deed  to  the 
grantee. 

Jameson  t.  Goodwin,  66  Okln.  146,  170 
Pac.  241. 

(1918)  Delivery  of  a  deed  by  the  grantor 
to  one  who  has  contracted  to  purchase  and 
sell  lands  to  another  Is  not  a  delivery  of 
such  deed  to  such  person  so  contracting  as 
tbe  agexit  of  the  other  contracting  party, 
notwithstanding  the  other  contracting  party 
is  named  as  the  grantee  in  sncta  deed. 

Jameson  v.  Goodwin.  66  Okla.  146,  170 
Pac.  241. 

9  18.   Record  of  delivery  for  record. 

(1917)  Where  a  deed  is  made  out  wltfa- 
ont  con^deration  to  an  infant  of 'tender  years 
not  of  kin  of  the  grantor,  and  placed  by  the 
grantor  upon  record,  and  after  the  deed  is 
recorded  It  is  returned  to  tbe  grantor  and 
never  delivered  to  tbe  grantee  or  any  one 
for  her,  an  the  Intention  of  the  grantor  In 
making  the  deed  was  not  to  pass  title  to  the 
grantee,  but  to  place  the  property  where  It 
could  not  be  reached  for  a  l^al  liability  of 
the  grantor,  and  the  iwssesslon  of  the  prop- 
erty continuously  remained  In  the  grantor, 
there  was  not  such  a  delivery  of  the  deeil  as 
was  necessary  to  convey  the  title  thereby  to 
the  grantee,  and  such  infant  Is  not  entitled 
to  recover  such  property  of  such  grantor. 
King  v.  Antrim  Lumber  Co.,  70  Okla.  — , 
172  Pac.  958. 

fi  19.  Acceptance. 
§  20.   Necessity. 

(1912)  To  constitute  a  valid  deed,  not 
only  must  there  have  been  an  intention  on  the 
part  of  the  grantors  to  deliver,  but  the 
grantee  must  accept  the  same  In  person,  or 
by  some  one  whom  he  has  authorized  to  ac- 


cept for  bim,  or  whose  condnct  he  subae- 

Quently  ratifies. 

Couch  V.  Addy,  35  Okla.  355,  120  Pac. 

109. 

§  21.   Questions  for  jtiry. 

(1916)  In  a  suit  to  set  aside  a  deed  de- 
livered to  a  third  person,  to  be  delivered 
iiy  him  to  the  grantee  on  the  grantor's  death, 
by  a  son  of  the  grantor  for  Insufficient  de- 
livery, in  which  the  plaintiff  voluntarily  as- 
sumed the  burden  of  proof,  tbe  evldoice 
adduced  by  the  plaintiff  tended  to  show  that 
the  grantor  executed  the  deed  with  the  er- 
press  intention  of  deeding  his  property  to 
his  girls  and  making  disposition  thereof  at 
that  time,  the  deed  to  be  turned  over  to 
the  girls  at  his  death ;  that  the  scrivener 
who  prepared  tbe  deed,  and  to  whom  the 
fiiregoing  statements  were  directed,  placed 
the  deed  In  a  bank,  where  It  remained  until 
the  death  of  the  grantor,  whereupon  it  was 
turned  over  to  one  of  the  grantees  and  the 
administratrix  of  the  estate,  of  tbe  deceased, 
v^  ho  placed  it  of  record,  It  was  held  Uiat 
the  trial  court  did  not  stf  In  saeitalning  a 
Icmurrer  to  the  evidence. 

Sfaaifer  v.  Smith,  53  Okla.  3^  160  Pac. 
1188. 


(E)  VALIDITY. 

§  22.  Capacity  and  assent  of  parties  in  generaL 
(1909)  Where  a  grantor  was  so  weak 
;ind  Ignorant  mentally  that  she  had  no  in- 
telligent conc^tion  of  the  qnallty  or  the 
■luantlty  of  land  she  was  undertaking  to  con- 
vey, and  had  no  intelligent  idea  of  the  price 
olfered  and  paid  her,  does  not  understand 
numbers  and  can  not  count  money,  and  Is 
so  ignorant  and  weak-minded  that  she  does 
not  know  whether  $15  Is  more  than  $30,  or 
whether  $10  Is  more  than  $100,  and  where 
the  consideration  was  grosfly  Inadequate,  a 
luturt  of  equity,  upon  application  of  the  in- 
jured party,  will  grant  relief  by  setting  aside 
tlie  conveyance:  and,  where  the  properly 
li:is  been  conveyed  by  her  grantee,  and  a  xe- 
cimveyance  by  him  can  not  be  ordered,  a 
court  of  equity  will  retain  jurisdiction,  and 
;;rant  the  plalnticr  judgment  for  tbe  value 
of  her  land,  less  the  amount  actually  re- 
ceived by  her  from  her  grantee.  / 
Paulter  V.  Manuel,  25  Okla.  59,  108  Pac. 
749. 

(1913)  A  deed,  execut&i  by  a  person  so 
destitute  of  reason  as  not  to  know  the  na- 
ture or  consequences  of  his  act,  though  his 
incompetency  be  produced  by  intoxication.  Is 
voidable  and  may  be  avoided  by  hims^, 
though  the  intoxication  was  voluntary  and 
not  produced  by  the  circnmvmtlon  of  the 
other  party. 

Goody  V.  Coody,  39  Okla.  719,  136  PaC 
754. 

(1915)  The  test  of  caiiacity  to  execute  a 
deed  Is  ability  to  understand  the  nature  and 
effect  of  the  act 

Miller  V.  Folsom,  49  Okla.  74,  140  Pac. 
1185. 
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(1915)  For  mental  Incapacity  of  the 
grantor  to  InTalldate  a  deed.  It  was  held 
that  he  must  have  been  incapable  of  com- 
prehending that  the  effect  of  the  deed  wonld 
t>e  to  divest  him  of  title. 

Miller  T.  Folsom,  49  Okla.  74,  149  Fac. 
1185. 

(1915)  flvldeuce  in  action  of  ejectment 
examined  and  held  to  reasonably  support  the 
verdict. 

Dyal  T.  Norton,  47  Okla.  794,  150  Pac. 
703. 

(1915)  The  deed  of  a  person  whose  mind 
is  unsound,  but  who  Is  not  entirely  without 
understanding,  made  before  her  incapacitj- 
Is  judicially  detennlned,  Is  not  void  but  void- 
able, and  passes  title. 

Adams  Oil  &  Gns  Co.  v.  Hudson.  56  O^. 
386,  155  Pac.  220. 

(1919)  In  an  action  to  set  adde  a  deed 
on  account  of  ttie  mental  weakness  of  tlte 
grantor,  the  test  which  la  applied  is  the 
same  as  in  other  forms  of  mental  derange- 
ment, namely,  that  the  deed  or  contract  Is 
voldalde  if  the  person,  at  the  time  of  itf 
execution,  was  so  far  under  the  influence  of 
intoxicants  as  to  be  unable  to  understand 
the  nature  and  consequences  of  his  act  and 
unable  to  hTing  to  beav  upon  the  business 
in  hand  any  degree  of  Intelligent  choice  and 
purpose. 

Miller  v.  Howad,  76  Okla.  237,  184  Pae. 
773. 

(1930)  Under  Rev.  Uiws  1910,  S  888,  a 
jierson  entirely  without  understandiug  has 
no  power  to  make  a  contract  of  any  kind, 
and  is  only  liable  for  the  reasonable  value 
of  things  furnishecl  him  for  his  support  or 
the  support  of  his  family.  Under  this  sec 
tlon  the  test  of  the  capacity  to  make  a  deed 
is  tliat  the  grantor  shall  have  the  ability  to 
understand  the  nature  nnd  effect  of  the  a<'t 
in  which  he  is  engaged,  and  the  business  Ik- 
Is  transacting;  and.  where  it  is  made  u> 
appear  that  such  grantor  was  incapable  nf 
comprehending  that  the  effect  of  the  dee<i 
when  made,  executed,  and  deli\'ered  would 
be  to  divest  him  of  the  title  to  the  lam! 
set  forth  in  the  deed,  the  same  is  void. 

liong  V.  Anderson,  77  Okla.  95.  186  Pac. 
944. 

$23.  Mistake. 

(1913)  Where  parties  to  a  deed  are  un- 
certain as  to  what  estate  the  vendor  has 
taken  under  the  statutes  of  descent  and  dis- 
tribution, and  the  land  is  conveyed  to  ti  c 
vendee  under  the  agreement  that,  when  tlie 
courts  have  settled  the  law  on  the  subjec  t, 
the  vendor  sliali  be  paid  such  a  proportion 
of  the  entire  purchase  price  of  the  land  iiw 
his  Interest  beara  to  the  entire  title,  this 
does  not  constitute  a  mistake  of  law  smli 
as  would  Justify  a  rescission  of  the  con- 
tract and  a  cancellation  of  the  deed. 

Hamilton  v.  Ilavercamp,  87  Okla.  41,  1^0 
Fac.  259. 

(1915)  A  mere  mistake  of  law,  not  ac- 
companied with  other  circumstances  demand- 


ing equitaMe  relief,  constituted  no  grounds 
tor  rescission,  cancellation,  or  reformation 
of  a  deed  to  lands,  based  upon  such  mis- 
take. 

Campbell  v.  Newman,  51  Okla.  121.  151 

Pac.  602. 

§  24.   Fraud  and  misrepresentation. 

See  S  4, 

Barker  v.  Wiseman,  51  Okla.  645,  151 
Pac.  1017. 

(1909)  Where,  by  fraud  and  misrepre- 
sentation, an  owner  of  land  was  Induced  to 
execute  a  deed  for  land  upon  a  consideration 
of  |120.  when  it  was  worth  $25,000,  the 
deed  will  be  cancelled  in  a  suit  for  that 
purpose. 

Moore  V.  Sawyer,  167  Feil.  826. 

(1910)  Wliere  by  fraud,  oppression,  and 
undue  influence,  a  grantee  procured  a  con- 
veyance in  settlement  of  a  mortage  d^t, 

a  court  of  equity  will  set  the  same  aside. 
Wagg  V.  Herbert,  215  U.  S.  548,  64  I*  ed, 
321,  30  Sup.  Ct.  218. 

(1912)  A  petition,  which  alleges  that 
grantees  in  a  deed  were  the  nephews  of 
the  grantor,  that  she  had  confidence  In  their 
integrity;  that  they  procured  her  signature 
to  a  deed  upon  the  representation  that  it 
was  a  release  of  a  dower  right  for  the  pur- 
pose of  selling  the  land  for  town-site  pur^ 
poses,  whereby  a  large  sum  could  be  rea- 
lized; that  sh6  relied  upon  such  representa- 
tions; that  they  were  untrue,  and  that  no 
consideration  was  paid  or  promised  her; 
states  sufficient  grounds  to  justify  a  can- 
cellation of  the  deed  as  against  the  grantee 
and  subsequent  purchasers  with  notice. 

Brown  v.  Trent,  36  Okla.  239,  128  Pac 
895. 

(1913)  Whenever  it  af^ars  that  the  par- 
ties to  a  trade  have  knowingly  and  deliber- 
ately flxed  upon  any  price,  however  great, 
or  however  small,  there  Is  no  occasion  or 
reason  for  interference  by  courts,  for  owners 
have  a  right  to  sell  property  for  what  they 
please;  but  where  there  is  no  evidence  of 
such  knowledge,  Intention,  or  deliberation  by 
the  parties  the  disproportion  between  the 
value  of  the  subject-matter  and  the  price 
may  be  so  great  as  to  warrant  the  court 
ill  Inferring  therefrom  the  fact  of  fraud. 

Bruner  v.  Cobb,  37  Okla.  228,  131  Fac. 
165. 

(1913)  Ordinarily  mere  Inadequacy  of 
consideration  is  not  sufficleut  ground.  In  it- 
self to  Justify  a  court  in  cancelling  a  deed, 
yet  when  the  Inadequacy  Is  so  gross  as  to 
amount  to  fraud,  or  in  the  absence  of  other 
circumstances  to  shock  the  conscience,  and 
furnish  satisfactory  and  decisive  evidence  of 
fraud,  it  will  be  suffllcent  ground  for  can- 
celling a  conveyance  or  contract,  either  exe- 
cuted or  executoir;  the  rule  being  based 
upon  the  theory  that  fraud,  and  not  Inade- 
quacy of  price,  is  the  sole  reason  for  the 
interposition  of  equity. 

Bruner  v.  Cobb,  37  Okla.  228,  131  Pac. 
165. 
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(1913)  In  an  action  to  cancel  a  deed  tor 
duresB  and  fraud.  If  the  fraad  of  Itself  be 
sufficient  to  induce,  and  did  Induce,  the  mak- 
ing  of  the  deed,  It  was  sufficient,  when  dis- 
covered, to  warrant  Its  cancellation. 

Bumbangb  t.  Bumbangh,  39  Okla.  446, 
185  Pac.  987. 

(1913)  Where,  out  of  his  deep  regard  for 
and  Implicit  confidence  In  bis  wife,  and  upon 
her  representations  and  the  advice  of  the 
doctor  who  had  been  treating  her,  that,  ow- 
ing to  ber  critical  condition  of  health,  she 
could  not  cohabit  with  an;  one,  and  that  it 
was  absolutely  necessary  that  they  live  sep- 
arate and  apart,  a  husband  is  Induced  to 
convey  land  to  his  wife  in  order  to  protect 
her  health,  end  to  enable  her  to  live  a  re- 
spectable life,  and  he  afterwards  discovers 
that  such  representations  and  advice  were 
wholly  false,  and  that  It  had  t>een  made  with 
a  fraudulent  Intent  on  the  part  of  his  wife 
and  the  said  doctor  to  obtain  said  land  In 
order  that  they  might  continue  tbeir  illicit 
relations,  such  facts,  being  the  sole  con- 
sideration in  the  deed,  are  sufficient  to  war- 
rant Its  cancellation  for  fraud. 

Bumbaugb  v.  Bmnban^,  39  Okla.  445, 
13S  Pac.  087. 

(1915)  Whenever  it  appears  that  the  iiar- 
tles  to  a  trade  have  knowingly  and  deliber- 
ately fixed  upon  any  price,  however  great,  or 
however  small,  there  Is  no  occasion  nor  rea- 
son for  Interference  by  courts,  for  owners 
have  a  right  to  sell  property  for  what  they 
please;  but  where  there  is  no  evidence  of 
such  knowledge,  Intention,  or  d^lberation,  by 
the  parties,  the  disproportion  between  the 
value  of  the  subject-matter,  and  the  price, 
may  be  so  great  as  to  warrant  the  court 
In  Inferring  therefrom  the  fact  of  fraud. 

Barker  t.  Wiseman,  51  Okla.  645,  151 
Pac  1047. 

(1916)  Cienerally,  mere  Inadequacy  of 
consideration  In  the  absence  of  fraud  or 
duress  Is  no  ground  to  avoid  a  deed. 

Henley  v.  Davis,  57  Okla.  45,  156  Pac. 
337. 

(1919)  In  an  action  to  cancel  a  deed  al- 
leged to  have  been  secured  from  plalntifTs 
by  fraud,  defendants'  representations  to 
plaintiffs  as  to  the  invalidity  of  a  plalntffTs 
title,  when  they  knew  that  plaintiffs  had  a 
good  title,  held  representations  constituting 
fraud  which  avoided  the  deed,  In  view  of 
plaintiff's  Ignorance  of  law. 

White  V.  Harrlgan,  77  Okla.  128,  lf6 
Pac.  224. 

(1919)  Courts  regard  with  extreme  dis- 
favor the  action  of  parties  In  procuring  a 
recently  discharged  guardian  to  act  as  agent 
for  them  in  procuring  from  the  lately  eman- 
cipated minor,  a  deed  to  land  inherited  by 
him.  Even  though  proof  of  dependence  on 
the  one  side  and  Influence  on  the  other  Is 
wanting,  where  it  appears  that  the  deed 
was  procured  for  a  price  wholly  dispro- 
portionate to  the  value  of  the  land,  the 
tormer  ward  being  an  Illiterate  full-blood 
Indian,  addicted  habltunlly  to  the  exces- 


sive use  of  intoxicating  liquors,  unacqoalnted 
with  land  values,  or  the  value  of  land  tor 
oil  and  gas  purposes,  discharged  from  guard- 

innsbip  but  a  few  months  before,  and  who 
was  deceived  as  to  his  rights  as  an  heir,  the 
court  will  unhesitatingly  grant  the  heir  of 
the  wronged  party  relief  against  those 
chargeable  with  such  unconscionable  prac- 
tices. 

Brink  v.  Canfleld,  78  Okla.  189,  187  Pac. 
223. 

(1^)  Here  nonpeitormance  of  a 
promise,  although  such  promise  Is  a  part 
of  the  consideraUon  for  a  deed,  is  not  within 
Itself  either  tr&uA  or  evidence  of  fraud. 

There  must  be  cither  a  specific  averment  that 
the  contracting  party  made  the  promise  with 
the  secret  intention  of  not  performing  It, 
or  facts  must  be  pleaded  establUdilng  such 
intent  not  to  pei^orm. 

Fmley  v.  Wilbbison,  79  Okla.  21,  191 
Pac.  158. 

(1921)  Hev.  Laws  1910,  81174,  was  en- 
acted for  the  benefit  of  the  creditors  of  the 
grantor,  and  does  not  apply  In  an  action  be- 
tween the  grantor  and  grantee  to  set  aside 
a  conveyance  of  land  tor  fraud  and  mlsreinv* 
sentetlon  in  Its  procurement. 

Wall  V.  Randerson,  81  Okla.  207, 197  Pac. 
432. 

(1921)  Record  examined,  and  held:  (1) 
That  the  findings  of  fact  of  the  trial  court 
are  sufficiently  supported  by  the  evidence; 
(2)  that  the  trial  court  did  not  err  in  re- 
fusing to  allow  the  plaintiff  to  amaul  his 
petition  after  the  court  had  anminiuwd  its 
decision;  (3)  Chat  the  remaining  actlcoi  of 
the  court  complained  of  is  so  clearly  In  ftivor 
of  the  plaintiff  that  it  can  not  constitute 
prejudicial  error. 

Wall  V.  Randerson,  81  Okla.  207»  197 
Pac.  432. 

8  25.  Duress. 

(1913)  Where  the  defendant  obtained  a 
quitclaim  deed  of  certain  land  in  controversy 

from  complalnante  In  consideration  of  per- 
mitting complainants  to  violate  the  law  pro- 
hibiting the  inclosure  of  several  sections  of 
land  as  a  pasture,  and  also  permitting  com- 
plainants to  violate  the  quarantine  regula- 
tions which  If  complied  with  would  have 
required  complainants  to  dip  a  large  number 
of  cattle  at  a  great  exi>en8e,  the  deed  was 
not  subject  to  vacation  as  having  been  ob- 
tained by  duress,  menace,  or  fraud. 

Edwards  v.  Boyle.  37  Okla.  639,  133  Pac. 
233. 

(1916)  The  evidence  has  been  carefully 
weighed,  and  the  weight  thereof  was  found 
to  sustain  the  facts  found  by  the  court,  that 
the  deed  sought  to  be  cancelled  was  obtelned 
by  the  exercise  of  duress  and  without  con- 
sideration. 

Harris-Lipsitz  Co.  v.  Oldham,  56  Okla. 
124,  155  Pac.  866. 

(1918)  Evidence  »amlned,  and  found  to 
support  the  findings  and  conclusions  of  the 
trial  court  that  the  conv^ance  IatqIt^  ^tm 
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obtained  through  fraud  and  for  a  grossly  In- 
adequate consideration,  and  that  the  grantor 
was  at  the  time  mentally  Incapacitated  to 
execute  such  conveyance. 

Campbell  v.  Dick,  71  Okla.  — ,  176  Pac. 
520. 

$  26.   Undue  ioflnence. 

(1918)  Where  the  weil^t  of  the  evidence 
shows  that  for  many  years  the  r^atton  of 
attorney  and  client  has  existed  between  a 
vendor  and  vendee,  that  the  vendor  Imposed 
impUcft  confidence  in  the  vendee,  and  con- 
stantly r^ed  upon  the  vendee  for  advice, 
and  the  vendor  bad  reached  the  age  of 
eighty-eight  years,  and  was  of  feeble  mind, 
but  not  Incompetent  at  the  time  of  execu- 
tion of  the  deed,  and  the  consideration 
named  in  said  deed  was  a  grossly  inadequate 
consideration  for  the  property  described  in 
said  deed,  equity  will  set  aside  sncb  deed, 
even  though  it  Is  shown  that  the  relation  of 
attorney  and  client  had  ceased  to  exist  be- 
tween the  vendor  and  vendee  at  the  time  of 
the  execution  of  sucb  deed. 

MlUer  V.  Thompson,  65  Ohla.  86, 171  Fac. 
850. 

(1921)  In  an  action  to  set  aside  a  con- 
veyance, where  it  is  ai^arent  from  the  evi- 
dence that  the  effects  of  "constant  intoxica- 
tion," "undue  Influence,"  and  "natural  weak- 
mindednees"  of  the  grantor  have  so  combined 
as  to  make  It  apparent  that  sucb  conveyance 
was  not  the  free  and  voluntary  act  and  deed 
of  the  grantor,  but  was  a  helpless  yielding  to 
the  mastering  infiuence  of  the  grantee,  a 
court  of  equity  will  set  such  conveyance 
aside. 

Etchen  T.  Texas  Co.,  82  Okla.  62,  109 
Pac.  212. 

S27.  Qncalions  tvr  jury. 

(1914)  Where  the  cancellation  of  a  deed 
Is  aan^t  on  the  ground  that  it  was  not 
Joined  in  by  the  husband,  and  the  execution 
and  acknowledgment  thereof  by  the  wife  is 
admitted.  Its  validity  Is  a  question  of  law 
tor  the  court  to  determine,  and  is  not  a 
looper  question  to  be  submitted  to  the  jury. 

Wesley  v.  Diamond,  44  Okla.  4S1,  144 
Pac.  1041. 

n.  RECORDING  AKD  REGISTRATION. 

Failure  to  record  affecting  validly  of  deed 
as  to  ereditora,  Fraudulent  Convey- 
ances, $154. 

9  28.  Place. 

(1915)  A  "county"  is  a  governmental  di- 
vision having  certain  powers,  while  a  "re- 
cording district"  is  not  a  governmental  divi- 
sion, and  has  no  such  powers  as  has  a 
county. 

Whitehead  v.  Galloway,  60  Okla.  53,  153 
Pac.  1101. 

(IfllS)  Where  a  deed  was  filed  for  record 
In  the  office  of  tiie  ex-offldo  recorder  of  the 
twentieth  recor^ng  district,  after  the  twenty- 


ninth  recording  district  had  beea  established 
by  Act  Cong.  June  21,  1906,  from  a  portion 
of  the  twentieth  district  conveying  land  in 
the  twenty-ninth  district,  but  before  the 
depu^  who  was  to  have  charge  of  the  offloe 
in  that  district  had  been  appointed,  it  was 
held  that  the  recording  was  invalid,  and  did 
not  give  constructive  notice  of  the  deed  to 
subsequent  purchasers. 

Whitehead  v.  Galloway,  60  Okla.  58,  163 
Pac.  1101. 


m.  CONSTRUCTION  AND  OPERATION. 

(A)    GENERAL  RULES  OF  OONSTttUG- 
TION. 

S  29.   Application  to  deeds  in  generaL 

( 1916)  In  construing  words  of  grant  con- 
tained in  a  deed,  where  the  words  are  doubt- 
ful or  ambiguous,  the  language  being  that  of 
the  grantor,  all  doubtful  words  are  construed 
most  strongly  against  him  and  most  favor- 
ably and  beneflclally  for  the  grantee.  A 
construction  will  be  avoided,  If  possible, 
which  will  render  the  Instrument  frivolous 
and  ineffectual;  it  being  presumed  that  the 
parties  thereto  intmded  the  deed  to  liave 
some  operation. 

JjtmeFs  T.  Weatheimer,  68  Okla.  660,  160 
Pac.  496. 

S  30.  Merger  of  previoui  agreonents. 

(1914)  Where  the  purchaser  accepts  a 
deed  from  his  vendor,  pursuant  to  a  contract 
of  sal^  which  contract  represents  that  the 
incumbrance  against  the  premises  amounts 
to  $1,280,  and  there  is  evidrace  tending  to 
show  that  the  Incumbrance  la  $1,460,  it  was 
held,  in  an  action  on  the  contract,  that  the 
representations  relative  to  the  amount  of  In- 
cumbrance, in  the  absence  of  fraud  and  of 
express  or  Implied  covenants,  are  merged  in 
the  deed. 

Farrant  v.  Troutman,  42  Okla.  418,  141 
Pac.  776. 

(1916)  Where  E  entered  into  a  written 
contract  with  M,  by  which  it  was  agreed  that 

E  was  to  convey  to  M  certain  city  lots,  in 
consideration  of  M's  procuring  to  be  conveyed 
to  E,  by  one  B,  certain  farming  lands;  and 
M  caused  B  to  convey  to  E,  by  warranty 
deed,  the  exact  lands  named  in  the  contract; 
and  E  examined  the  deed  and  tbe  abstract 
of  title  to  the  farming  lands,  and  was  satis- 
fled  therewith,  and  conveyed  the  city  lots  to 
M ;  and  it  later  develojied  that  B  had  no 
title  to  ten  acres  of  the  farming  lands  con- 
veyed, It  was  held,  in  a  suit  by  B  against  M 
for  tbe  value  of  the  ten  acres,  that  the  orig- 
inal contract  for  the  exchange  of  tbe  prop- 
erties was  fully  executed  and  mei^fed  into 
tbe  final  deeds  of  conveyance,  and  that  E 
mistook  his  r^edy,  and  should  lure  sued 
on  the  breach  of  the  covenants  in  tiie  deed 
from  B. 

Mcaelland  t.  Ehrlg,  —  Okla.  — ,  158 
Pac  807. 
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i  31.  Language  of  inBtmment. 

(1007)  A  conveyance  is  to  be  construed 
most  strongly  against  tbe  grantor. 

Edwards  v.  Brushn.  IS  Okla.  234,  tM)  Pac. 
727. 

S  32.   Repngnant  or  conflicting  parts  or  danaea. 

(1890)  A  proTUion  In  a  deed  In  accord- 
ance witli  a  role  of  law  is  not  limited  by  a 
proviso  in  conflict  wttb  the  Inw,  so  as  to 
defeat  the  deed. 

Noyes  v.  Guy,  2  Ind.  Ter.  205,  48  S.  W. 
1056. 

(1918)  A  cardinal  rule  of  construction  Is 
tliat  a  grant  must  be  construed  to  effect  the 
plain  Intent  of  ttie  grantor,  and  if  that  intent 
Is  plain  it  controls,  regardless  of  Inconsist- 
ent clauses  which  are  to  be  reconciled  with 
the  Intent  deduced  from  the  entire  instru- 
ment. 

Harney  v.  Steptaney,  —  Okla.  — ,  173 
Pac.  72. 

§  33.   Constraction  by  particB. 

(191G)  Where  the  meaning  of  the  terms 
Qsed  in  a  deed  is  not  clear,  the  subsequent 
acts  of  the  parties  sliowing  the  construction 
they  have  put  uiwn  the  same  themselves  be- 
fore the  land  became  a  subject  of  controversy 
are  to  be  looked  to  by  the  court. 

I>owerj-  v.  Westheimer.  58  Okla.  560,  160 
Pac.  496. 

S34.   Time  of  taking  effect. 

(1918)  Where  the  owner  of  land  executes 
an  instrument,  attested  as  a  deed,  in  all  re- 
spects in  the  form  of  a  deed,  and  places  it 
beyond  recall  In  the  hands  of  a  third  per- 
son, to  be  delivered  to  his  daughters  at  his 
death,  it  should  be  treated  by  the  court  as  a 
conveyance  passing  title  in  praesenti,  with 
the  right  to  possession  postponed  until  the 
death  of  the  grantor. 

Shaffer  v.  Smith,  53  Okln.  352,  156  Pac. 
118S. 

(IJ^)  The  doctrine  of  relation  Is  that 
principle  by  which  an  act  done  at  one  time 
considered  by  a  fiction  of  law  to  have  been 
done  at  some  other  time. 

Onnfield  t.  Jack,  78  Okla.  127.  188  Pac. 
1010. 

S  35.  ReferenceB  to  mapB,  plats,  other  inBlm- 
ments,  or  records. 
(1018)    Where  a  plat  containing  note  is 
attached  to  deed  to  be  a  part  thereof,  they 
are  effectively  incorporated  by  reference. 
Ignited  States  t.  Brewer-Elliott  OU  & 
Gas  Oo.,  249  Fed.  609. 

(B)    PROPERTY  CONVEYED. 

§  36.    After-acqaired  property  or  title. 

(1913)  The  doctrine  of  relation  set  forth 
by  Mansf.  Dig.,  §  642,  applies  to  pass  title  to 
subsequently  acquired  property  only  where 
the  contract  at  its  execution  is  valid  and 
the  property  is  aliennbie,  and  the  grantor 
has  the  right  to  execute  the  deed. 

Lynch  v.  Franklin,  37  Okla.  60,  130  Pac. 
599. 


§  37.  Evidence. 

(1905)  On  an  issue  as  to  whether  the 
parties  to  a  conveyance  of  land  had  intended 
that  it  should  be  described  by  a  sketch  made 
by  them  at  the  time  or  by  a  government  plat 
of  a  town  site,  evidence  held  to  show  tliat 
it  was  Intended  that  the  plat  should  govern. 
Bucber  v.  Overlees,  0  Ind.  Ter.  144,  89 
S,  W.  1021. 

i  38.  Creation  by  deed  in  general. 

(191!>)   Wha«  a  grantee's  deed  is  void,  he 
can  convey  no  rfgtata  thereunder  to  others. 
Smith  T.  Braley,  76  Okla.  220,  184  Pac. 
686. 


(C)  EXCEPTIONS  AND  RESERVATIONS. 

9  39.  Nature  and  creation  of  exceptions. 

(1007)  An  exception  In  a  deed  withholds 
from  Its  operation  some  part  or  ptircel  of 
the  thing  granted  which,  but  for  the  excep- 
tion, would  pass  by  the  general  description 
b>  the  grantee. 

1-Mwards  v.  Brushs,  IS  Okla.  234.  00 
Pac.  727. 

S  40.   Nature  and  creation  of  reservations. 

(1007)  A  resen-ntion  in  a  deed  is  the 
creation  of  some  new  right  arising  out  of 
tile  thing  granted,  and  which  did  not  exist 
before  as  an  independent  right,  in  l>ebalf  of 
the  grantor  ai^  not  of  a  stranger. 

Edwards  v.  Bmsba,  18  Okla.  234.  90 
Pac.  727. 

S  41.   Construclion  and  operation  of  reserra- 
tioos. 

(1907)  A  deed  conveying  a  portion  of  a 
quarter  section  by  exact  metes  and  bounds, 
and  providing  that  strips  of  land  on  the 
east,  south,  and  west  of  the  tract  were 
thereby  reserved  for  street  purposes  when 
tlie  quarter  section  of  land  should  be  platted, 
pi*eates  a  reservation  in  tbc  strips,  but  the 
fee  therein  passes  by  the  deed. 

Edwards  v.  Brusha,  IS  Okla.  234,  00  Pac. 
727. 

§  42.  Nature  and  creation  of  conditions. 

(1020)  A  recitation  in  a  deed  that  it  Is 
made  in  consideration  of  a  certain  sum  of 
money  and  the  agreement  of  the  grantee 
to  do  other  things  therein  specified,  such  aa 
construct  a  building  on  the  land  etc.,  does 
not  create  an  estate  on  condition. 

Fraley  v.  WUkinson,  TO  Okla.  21,  191 
Pac.  156. 

S  43.   Covenant  distinguished  from  condition. 

(1^)  Courts  are  inclined  to  coostme 
clauses  in  deeds  as  covenants  ratber  than 
as  conditions  If  the  language  employed  is 
capable  of  construction  as  a  covenant,  and 
if  it  be  doubtful  whether  the  clause  Is  in- 
■  tended  as  a  condition  or  as  a  covenant,  the 
doubt  will  be  resolved  in  favor  of  construing 
the  clause  as  a  covenant  and  not  as  a  condi- 
tion. 

Fraley  v.  Wilkinson,  79  Okla.  21. 101  Pac 

156. 
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(D)  COKDITIOXS  AND  BE8TBIGTION8. 

{44.   Validi^  of  conditions. 

(  45.   Restraint  of  alienation. 

(IMM)    Proceedinga  to  secure  a  rtidiiof- 
wny  for  a  railroad  company  do  not  Involve 
title  to  land  ao  aa  to  prevent  Its  alienation 
by  the  owner  pending  such  proceedings. 
Belster  v.  Land.  14  Okla.  34,  76  Pac. 
156. 

1 46.   Conitmctioa   and   operation   of  condi- 
tions. 

S  47.   ■  ConditionB  precedent. 

(1920)  A  "condition  precedent"  is  one 
tlut  moBt  be  performed  before  the  estate  can 
vest  or  be  enlai^ed. 

Fraley  r.  Wilkinson,  79  Okla.  21.  191 
Pac.  156. 

<1920)    Where    there    Is    doubt    as  to 
whether  a  condition  is  precedent  or  subse- 
gnent,  courts  lean  to  that  construction  ren- 
dering performance  a  condition  subsequent. 
Fraley  v.  Wilkinson.  70  Okla.  21,  191 
Pac.  166. 

§48.   Conditions  rabaeqnent. 

Where  a  condition  subsequent  Is  raised  by 
apt  and  sufficient  words,  the  estate  conveyed 
remains  defeasible  until  the  condition  be  per- 
fomieil,  destroyed,  or  barred  by  the  statute 
of  limitations,  or  by  estoppel. 

(1017)  Ross  v.  Sanderson,  63  Okla.  73, 
162  Pac.  709;  (1917)  Sanderson  v. 
Dee,  67  Okla.  — ,  108  Pac.  1001. 

(1020)  A  "condition  subsequent"  operates 
upon  estates  already  created  and  vested,  and 
renders  them  liable  to  be  defeated. 

Fraley  v.  Wilkinson,  70  Okla.  21,  191 
Pac.  156. 

(1920)  Conditions  subsequent  are  always 
construed  strictly,  and  will  not  work  a  for- 
feiture unless  clearly  expressed  In  unequivo- 
cal terms,  or  necessarily  Implied. 

Fraley  v.  Wilkinson.  71)  Okla.  21,  191 
Pac.  156. 

(1020)  The  absence  of  a  provision  tor 
forfeiture  or  reversion  for  failure  to  erect 
a  building  on  tbe  land  conveyed,  or  perform 
some  other  executory  promise  in  connection 
therewith,  tends  to  refute  an  intention  to 
make  tbe  performance  a  condition  subse- 
quent. 

Fraley  v.  Wilkinson,  70  Okla.  21,  191 

Pac.  156. 

i  49.  ReleaM  or  waiver  of  condition  or  of  for- 
feitnre  for  breach. 

Generally,  the  breach  of  a  condition  sub- 
sequent may  be  waived  by  acts  showing  an 
intention  to  continue  the  estate  in  the 
grantee,  but  no  waiver  Is  occasioned  by  mere 
indulgence,  or  mere  silent  acquiescence, 
where  It  does  not  appear  that  the  grantee 
understood  there  was  a  waiver,  or  that  he 
relied  thereon  In  proceeding  to  do  the  act 
claimed  to  operate  as  a  forfeiture. 

(1917)  Ross  V.  Sanderson,  63  Okla.  73, 

162  Pac.  70!);  (1917)  Sanderson  v.  Dee, 

67  Okla.  — .  168  Pac.  1001. 


S  50.   Equitable  relief  from  forfeiture. 

(1017)  "Notwithstanding  its  abhorrence 
of  forfeitures,  a  court  of  equity  will  take 
jurisdiction,  not  to  declare  a  forfeiture,  but 
to  quiet  a  title  already  forfelteil  for  non- 
peiTormance  of  a  condition  subsequrait,  when 
the  plain  language  of  the  instrument  shows 
that  It  was  the  purpose  of  the  parties  to 
declare  that  a  breach  should  operate  as  u 
ff>rfeItHre." 

Sanderson  v.  Dee,  07  Okia.  — ,  108  Pac. 
1001. 

§51.   Enforcement  of  forfeiture. 

By  tbe  weight  of  authority,  an  action  may 
be  maintained,  possessory  or  otherwise,  upon 
the  breach  of  a  condition  subsequent,  with- 
out re-entry,  demand,  or  possession,  or  notice 
of  forfeiture;  the  commencement  of  an  ac- 
tion t>elng  deemed  equivalent  thereto. 

(1017)  Ross  V.  Sanderson,  63  Okla.  73. 
162  Pac.  709;  (1917)  Sanderson  v. 
Dee,  67  Okla.  — .  168  Pac.  1001. 


(K) 


LOSS  OR  RELINQUISHMENT  OP 
RIGHTS. 


§  52.   Redelivery  of  deed  to  grantor. 

(1000)  An  offer  to  retui-n  a  deed  does  not 
divest  the  grantee  of,  or  reinvest  the  grantor 
with,  title,  nor  is  it  a  rescii>sion  of  the  con- 
tract or  an  offer  to  rescind. 

Howe  V.  Martin,  23  Okla.  561,  102  Pac. 
128. 

IV.  PLEADING  AND  EVIDENCE. 

Parol  or  extrinsic  evidence  contradicting  or 
var^Mng  deed,  see  Evidence,  S  1S7. 

§  53.   Presumptions  and  burden  of  proof, 
g  54.   ~  Consideration. 

( 1!)17 )  Where  the  party  having  the 
burden  of  proving  title  introduces  in  evi- 
deuce  a  duly  acknowledged  warranty  deed, 
Icgnl  in  terms  and  valid  upon  its  face,  by 
which  the  owner  of  the  record  title  puriiorts 
to  convey  to  such  party  the  title  in  fee 
simple  In  the  land  in  controversy,  such  deed 
Ik  prima  facie  evidence  of  title,  the  burden 
of  attack  u|Min  such  deed  being  In  tbe  other 
party;  and,  where  the  party  pleads  Infancy 
or  lack  of  consideration  as  grounds  of  at- 
tack upon  such  a  deed,  tbe  burden  of  prov- 
ing Infancy  or  lack  of  consideration  rests 
uiK>n  such  party  alleging  the  same. 

Jordan  v.  Jordan.  62  Okla.  171,  102  Pac. 
758. 

5  55.  —Validity. 

(1010)  Where  a  confidential  relation 
exists  between  a  parent  and  child,  and  tlie 
child  is  mentally  weak,  and  anch  confidential 
relation  is  such  that  the  parent  exercises  an 
hifluence  over  the  child,  and  a  business  tran- 
saction takes  place  between  them,  resulting 
In  ft  conveyance  to  the  parent  from  the  child, 
and  the  parent  is  benefltel  by  the  transac- 
tion, either  as  a  gift,  or  by  reason  of  an 
inadequate  consideration,  the  law  presumes 
everything  against  the  transaction;  and 
leaves  the  burden  of  proof  upon  the  person 
heneflted.  to  show  that  the  confidential  rela- 
tion has  been  as  to  that  transaction  sus- 
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pended.  and  tbat'  the  transocUon  was  fairly 
conducted. 

Parker  t.  Parker.  75  Okla.  234, 182  Pac. 
887. 

(1920)  Wbenever  it  !s  shown  that  a 
transfer  of  property  was  obtained  from  a 
person  of  feeble  mind,  and  that  no  considera- 
tion, or  a  vety  inadequate  consideration,  was 
given  in  return,  a  very  strong  presumption 
of  fraud  arises ;  and,  unless  it  is  successfully 
rebutted,  a  court  of  equity  will  set  aside  the 
deed  so  obtained. 

Oulnan  v.  Readdy,  79  Okla.  111.  191  Pac. 
602. 

S  56.   Admissibility  of  evidence. 

i  57.   Delivery. 

(1913)  Acts  and  words  and  circumstances 
relevant  to  the  delivery  of  a  deed  may  be 
shown  by  parol. 

Johnson  t.  Craig,  37  Okla.  378.  190  Pac. 
681. 

$58.   Validity.' 

(1910)  In  a  suit  in  equity  by  the  sole 
heir  of  a  deceased  person  to  set  aside  a  con- 
v^ance,  acquittance,  and  receipt  preliminary 
to  the  contest  of  a  will  beqaeatbing  the 
property  conveyed  to  a  stranger  upon  the 
grounds  of  want  of  testamentary  capacity 
on  the  part  of  the  testatrix  and  that  said 
win  was  procured  by  fraud  and  undue  in- 
fluence, when  it  is  alleged  in  the  bill  that 
the  fraud  and  undue  influence  practiced  In 
procorlng  the  will  Is  a  link  In  the  chain  of 
fraud  whereby  the  defendant  obtained  the 
conveyance,  etc.,  tiie  tacts  in  relation  to  the 
execution  of  the  will  are  material  as  a  mat> 
ter  of  evidence. 

Gldney  v.  Chappie,  26  Okla.  787.  110 
Pac.  1090. 

(1915)  In  a  suit  in  equity  commenced 
by  a  father  to  set  aside  a  deed  conveying 
certain  real  estate  owned  by  him  as  a  gift 
•  to  one  of  his  daughters  (who  with  her  chil- 
dren had  been  living  with  him  upon  the 
land  for  several  years  prior  to  the  execu- 
tion of  the  deed,  and  depended  upon  him  for 
support),  upon  tbe  ground  of  fraud,  duress, 
undue  influence,  and  mental  Incapacity  of 
tbe  grantor,  evidence  to  the  effect  that  other 
absent  adult  children  of  the  grantor  were 
flnancially  better  off  than  tbe  grantee  was 
admissible  as  tending  to  sustain  and  corro- 
borate and  make  more  probable  the  transac- 
tion between  the  plaintiff  and  defendant,  as 
testified  to  by  the  latter. 

Nowlin  T.  Melvln,  47  Okla.  57,  147  Pac. 
307. 

(1918)  An  order  to  tbe  county  court  ad- 
Judging  a  person  incompetent,  who  has  pre- 
vious to  such  order  transferred  real  estate, 
is  Incompetent  and  not  admissible  as  evi- 
dence of  tbe  incompetency  of  such  grantor  at 
the  time  of  the  transfer  of  such  real  estate. 
Mcintosh  T.  Beason,  69  Okla.  — ,  172 
Pac.  44G. 

(18^)  Where  the  mental  Incapacity  of  a 
grantor  is  a  material  issue  in  an  action, to 
cancel  a  conveyaiice  for  incompetency,  evi- 


dence as  to  his  weakness  of  mind  is  not 
confined  to  the  date  of  the  conveyance^  hot 
may  go  to  any  period  of  his  life,  prior  and 
snbeeqnent  to  the  conveyance. 

Eftx^m  T.  Texas  Co.,  82  Okla.  62,  199 
Pac.  212. 

fi  59.  Weight  and  snfficieney  (rf  evidcoee. 
S  60.   In  general. 

(1915)  The  evidence  in  an  action  to  can- 
cel a  deed  examined,  and  the  weight  tliereof 
found  not  to  sustain  the  jndgmrait  of  tbe 
trial  court. 

Pevebouse  v.  Adams,  62  Okla.  ^6,  153 
Pac.  65. 

S61.   Execution,  existence,  and  identity. 

(1915)  Tbe  evidence  in  this  case  exam- 
ined and  found  to  fully  support  the  finding 
of  facts  and  ctrnduBlons  of  Uw  fonnd  and 
concluded  by  the  court. 

Kunert  v.  MiUer,  46  Okla.  406,  148  Pac. 
993. 

(1920)  Record  ^amlned,  and  hdd,  that 
tbe  evidence  reasonably  tends  to  support  tbe 
Judgment  a^iealed  from,  and  the  same  It 

afilnued. 

Miller  t.  Thona»on,  80  Okla.  70, 104  Pac. 

103. 

t62.   Delivery. 

(1913)  In  an  action  to  caned  a  deed  for 
nondelivery,  the  evldoice  was  held  to  sbow 
such  statements  and  acts  as  manifest  an  In* 
tention  to  vest  title  In  the  grantee,  and  con- 
stitute a  ddivery. 

Johnson  v.  Craig,  37  Okla.  378, 130  Pac. 
581. 

(1918)  The  evidence  in  this  case  exam- 
ined, and  held,  that  the  facts  as  pleaded  and 
proved  by  tbe  defendants  in  error  are  not 
sufficient  to  deny  to  the  i^intiff  in  error 
tbe  right  to  subject  tbe  same  to  the  enforce- 
ment of  bis  Ilea. 

Bauman  v.  Veacfa,  74  Okla.  — ,  177  Pac. 
678. 

$  63.   Consideration. 

(1915)  The  recital  in  a  deed,  that  tbe 
consideration  has  been  paid,  is  prima  facie 
evidence  as  between  the  parties  thereto,  but 
as  to  strangers  and  persons  claiming  in  op- 
position to  tbe  deed,  it  is  no  evidence. 

Adams  Oil  &  Gas  Co.  v.  Hudson,  05  Okla. 
386^  155  Pac.  229. 

(1919)  The  consideration  clause  in  a 
deed  of  conveyance  Is  conclusive  tor  the  pur- 
pose of  giving  effect  to  tbe  opoative  words 
of  the  deed,  but  for  every  oth^  purpose  it 
Is  open  to  explanation  by  parol  proof,  and  is 
prima  facie  evidence  only,  of  the  amount, 
kind,  and  receipt  of  the  coiulderatimL 

Tayiah  v.  Bunnell,  77  OUa.  40.  186  Pac. 
240. 

(1919)  TransactionB  between  peraoiu  oc- 
cupying confldoitial  rdatlmu  with  «uh 
other  In  whicfa  the  stronger  or  auperior  party 
obtains  an  advantage  over  the  oUm  can  not 
be  uphdd.  In  snch  tranaacClmiB,  tbe  burden 
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of  inxwf  iB  cast  on  the  superior  party  to 
establish  the  perfect  fairness  of  the  trans- 
action and  that  tiie  consideration  was  ade- 
quate. 

Clinton  T.  MUler,  77  Okla.  173,  186  Pac. 
962. 

164.   Validity. 

In  caees  where  tnvd  Is  alleged  In  the  pro- 
cnrins  of  the  execution  of  written  instru- 
moits  or  deed^  the  proof  moat  snatain  the 
allegatkme  by  a  preponderance  of  the  evi- 
dence so  great  as  to  overcome  all  opposing 
evldoice  and  repel  the  o^xwlng  presump- 
tlona 

(1910)  Moore  t.  Adams,  26  Okla.  48,  lOS 
Pac.  302;  (1910)  Moore  v.  Adams,  26 
Okla.  48,  106  Pac.  392;  (1916)  Adams 
T.  Porter,  58  Okln.  225,  158  Pac.  800. 

(1013)  Tbe  evidence,  in  an  action  to  ctin- 
t-el  a  deed  executed  by  an  Ignorant  Creek 
freedman,  considered  together  with  tbe  Iii- 
adeqnacy  of  consideration,  was  held  to  sliow 
snch  constmctive  fraud  as  required  a  can- 
cellation of  the  deed. 

Bruner  t.  Cobb,  37  Okla.  228,  131  Fac. 
165. 

(1913)    For  circumstances  held  Insufficient 
to  require  a  finding  that  a  conveyance  was 
procured  by  undue  influence,  see  opinion. 
Davis  V.  Oklahoma  State  Baptist  College, 
39  Okla.  56,  134  Pac.  61. 

(1913)  For  circumstances  held  insufflcieut 
to  require  a  finding  that  a  grantor  was  men- 
tally incapable  of  making  a  valid  convey- 
ance, see  oi^nlon. 

Davis  V.  Oklahoma  State  Baptist  (Col- 
lege, 30  Okla.  56,  134  Pac.  61. 

(1014)  In  an  action  to  cancel  a  deed  on 
the  ground  that  the  same  was  secured  by 
fraud  and  deception,  the  evidence  offered  to 
maintain  the  action,  as  set  out  in  tbe  opin- 
ion, was  insufficient,  and  a  demurrer  thereto 
sbonid  have  been  sustained, 

Avey  T.  VanVoorhls,.42  Okla.  232,  140 

Pac.  ei&. 

(1915)  Evidence  in  a  suit  to  quiet  title 
to  real  estate  examined  and  held  not  suf- 
fldmt  to  sustain  the  allegations  of  tbe  peti- 
tion as  to  fraud  in  execution  of  deed. 

ElUott  T.  Merriman,  47  Okla.  717,  150 
Pac  695. 

(IMS)  Tbe  evld^ce  was  held  not  to  show 
soch  mental  Incapacity  of  plaintiff  as  to  re- 
quire tbe  setting  aidde  of  a  deed  executed  by 
him. 

MlUer  T.  Folsom,  40  Okla.  74,  140  Pac. 

(1916)  In  an  action  to  cancel  a  deed, 
brought  by  the  p^sonal  representative  and 
heirs  of  a  decedent,  where  the  evidence  dis- 
closes that  the  grantor  bad  long  been  con- 
fined to  her  room  by  an  Illness  which  proved 
fatal  six  days  after  the  execution  of  the 
deed,  and  the  grantees,  her  brother  and  a 
niece,  are  shown  to  have  been  disposed  to 


influence  tbe  grantor  against  her  heirs  ap- 
parent, and  the  deed  appeara  to  have  been 
executed  in  consideration  of  a  contract  which 
was  illusory  and  ineffective,  and  not  as  a 
gift,  fraud  and  undue  Influence  may  be  de- 
duced from  slight  circumstances. 

anyton  v.  Oberlander,  69  Okla.  35,  157 
Pac.  929. 

(1916)  Upon  a  careful  examination  of 
the  record,  the  Judgment  of  the  court  below, 
in  an  action  to  cancel  a  deed,  is  hdd  to  be 
contrary  to  the  weight  of  the  evidence. 

Clayton  v.  Oberlander,  60  Okla.  86,  167 
Pac.  929. 

(1916)  Evidence  In  an  action  to  recover  a 
strip  of  land,  examined,  and  held  not  suf- 
ficient to  sustain  the  allegations  of  the  peti- 
tion, as  to  fraud  in  procuring  the  execution 
of  the  deed. 

Adams  V.  Porter,  58  Okla.  225,  158  Pac. 
890. 

(1916)  Evidence  in  a  suit  to  cancel  con- 
veyances and  quiet  title,  examined,  and  held 
to  support  tbe  judgment. 

Tiger  v.  Ward,  60  Okla.  36,  158  Pac. 
041. 

(1919)  "nie  evldoace  in  this  case  exam- 
ined, and  held  suffldoit  to  support  tbe  find- 
ing of  the  court  that  P.  at  time  of  executing 
the  deed  was  an  habitual  drunkard  and  men- 
tally weak,  and  that  a  ^nfldential  end 
fiduciary  rdatlon  existed  between  bUn  and 
his  father,  and  that  he  was  under  the  Influ- 
ence of  bis  father  at  said  time. 

Parker  v.  Parker,  75  Okla.  284,  182  Pat 
697. 

(1919)  Tbe  evidence  of  the  court  exam- 
ined, and  held  to  be  sufltelent  to  support  the 
finding  of  the  court  as  to  the  facts  and  the 
Judgment  of  the  court  in  setting  aside  the 
deed  from  the  son  to  the  father  upon  the 
grounds  of  undue  influence;  that  at  the  time 
of  the  execution  of  the  deed  the  son  was 
mentally  weak  and  an  habitual  drunkard; 
and  the  evidence  failed  to  discloee  that  said 
transaction  was  fairly  made,  or  that  undue 
Influence  was  not  aerted  the  father  over 
the  son. 

Parker  v.  Parker,  76  Okla.  284,  182  Pac 

697. 

Evidence  In  this  case  examined,  and  the 
Judgment  of  the  trial  court  held  not  to  be 
clearly  against  tbe  welKbt  thereof. 

(1919)  Miller  v.  KImmel,  76  Okla.  233, 
184  Pac.  762;  (1919)  Miller  t.  Howard, 
76  Okla.  237,  184  Pac.  773. 

(19X9)  Evidence  In  this  case  examined, 
and  held  not  to  meet  this  requirement 

Mnier  T.  Howard,  76  Okla.  237,  184  Pac 
773. 

(1919)  In  an  action  to  cancel  a  deed,  evi- 
dence held  to  show,  as  claimed  by  plaintiffs, 
that  the  confidential  relation  of  physician 
and  patimt  existed  between  the  parties,  that 
the  value  of  the  property  conveyed  by  tbe 
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deed  was  far  lu  excess  of  the  amount  for 
which  It  was  sold,  and  that  the  consideration 
was  wholly  Inadequate. 

aintou  V.  Miller,  77  Okla.  173.  186  Pac. 

932. 

(1920)  In  a  case  where  fniud  is  allegeii 
in  the  procuriug  of  the  execution  of  written 
instruments  or  deeds,  the  proof  must  sustain 
the  allegations  by  u  preponderance  of  the 
evidence  so  great  as  to  overcome  all  opixuing 
evidence  and  repel  the  oMwsing  presump- 
tions. 

Ham  V.  lutersUte  Bldg.  &  L.  Co.,  77 
Okla.  265,  188  Pac.  343. 

(1920)  The  Judgment  of  the  trial  wurt  In 
an  equitable  action,  where  the  evidence  Is 
conflicting,  should  be  given  weight;  tiud.  un- 
less the  upi)ellate  court  is  satisfied  that  the 
conclusion  i*eitebed  by  him  was  wrong,  should 
be  affirmed. 

Gulnan  v.  Itenddy,  79  Okla.  Ill,  IIH 
Pac.  602. 

(1021)  The  evidence  Is  insufficient  to  sus- 
tala  the  plaintlflTs  claim  that  there  was 
fraudulent  repr^mtatious  that  the  paper 
signed  was  not  a  deed,  but  an  oil  and  gas 
lease,  in  an  action  to  cancel  the  deed  for  that 
reason. 

Johnson  v.  Johnston.  82  Okla.  259,  2i)t> 
Pac.  2(W. 

5  65.  Performance  or  breach  of  condition. 

The  evidence  was  extiniined  and 
hold  sufficient  to  suiiiwrt  a  decree  caucellin'.; 
a  conditional  deed  of  conveyance  for  failurt' 
upon  the  part  of  the  grantee  to  keep  and 
perform  the  conditions  named  In  the  deed. 
Richardson  v.  Chatfield,-  30  Okla.  70ii. 
12»  Pac.  728. 


DE  FACTO  CORPORATIONS. 

See  Cori>o rations,  S8;  Municipal  Corpora- 
tions, io. 

Estopped  to  deny  existence  as  corporation, 

see  Corimrationa,  S 12. 
What  constitutes,  see  Corporations,  { 113, 


DE  FACTO  OFFICERS. 

Validity  of  proceedings  of  de  facto  officer, 
see  Criminal  Law,  S  121. 


DEFAULT. 

See  Judgment,  §  28. 
Admits  what,  see  Judgment,  §  36. 
In  payment  of  mortgage,  see  Mortgages. 
1103. 

Judgment  by.  see  Judgment,  H  27-44. 

Judgment  rendered  any  time  during  coui*t, 
see  Judgment,  1 41. 

Of  guardian  for  which  anrety  is  liable,  see 
Guardian  and  Ward.  I  85. 

Review  of  discretion  of  court  In  opening  de- 
fault, see  Appeal  and  Error,  {552. 

Right  to  Interest  on  default  in  payment  of 
obligation,  see  Interest,  i  1. 


DEFEASANCE. 

Constituting  absolute  deed  a  mortgage,  see 
Mortgages,  112. 

DEFECTIVE  INDICTMENT. 

Holding  defendant  for  further  prosecution 
prevents  a  Judgment  bar,  see  Criminal 
I.«w,  §97. 

DEFECTS. 
When  not  curable,  see  Mandamus,  I  89. 

DEFECTS  OF  PARTIES. 

Meaning  of  term,  see  Parties,  1 36. 

DEFENSE  OF  PROPERTY. 
Right  of.  see  Homicide.  S  62. 

DEFENSES. 

Accord  and  satisfaction  tis  defense,  see  Ac- 
cord and  Satisfaction,  S  12. 
Action  by  assignee  of  uonnegotiable  note, 

see  Bills  and  Notes,  i  140. 
Alcoholic  insanity  as  defense  for  crime,  see 

Homicide,  §  16. 
Availaltle  in  action  on  negotiable  |}romissor7 

note,  see  Bills  and  Notes,  i  122. 
Bunlen  of  proof — Answer  setting  up  defen- 
sive nmtter,  see  Mortgages,  S  127. 
By  aKsigneo  in  action  on  note,  see  Bills  and 

Notes,  S140. 
By   mortgage!'   In  suit  for  satisfaction  of 

mortgage,  see  Mortgages,  §  Sf^. 
By  sureties  on  ball  bond,  see  BniL  9  18. 
(Audition  precedent — Restoration  of  posseit- 
siou  of  land,  see  Vendor  and  Purchatier. 

ins. 

Discharge  In  bankruiitey,  see  Bankrujitcy. 
S83. 

Duty  to  submit  all  defenses,  see  Crlmhial 
I^w,  5  442. 

BQiiitable  defense,  see  Action,  S  9. 

Failure  to  procure  signature  of  another,  see 
Bills  and  Notes.  9  12. 

For  failure  to  furnish  child  medical  treat- 
ment, see  Parent  and  Child,  §  10. 

In  action  before  justice  of  the  i)eace,  see 
Justices  of  the  Peace.  §  32. 

In  action  for  slander,  see  Pleading.  S  40. 

In  action  on  non-negotiiible  note  in  hands  of 
Innocent  purchaser,  see  Bills  and  Notes, 
9  93. 

Inadequacy  of  coosideration,  see  Bills  ami 
Notes,  9  23. 

In  proceedings  for  violation  of  quarantine 
order,  see  Animals,  S  1^- 

Insanlty  as  defense  to  prosecution,  see  Crim- 
inal Tjaw,  S  23. 

Involuntary  intoxication  as  defense  for 
crime,  see  Oiminal  lisw,  {66;  Homicide, 
8180. 

Matters  that  must  bo  set  up  by  anamr,  see 

Partition,  910. 
Of  accord  and  satisfaction,  see  Accord  and 

Satisfaction.  S  9. 
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Of  another,  see  Houiieide,  S  B8. 
Of  duress,  see  Abatement  and  Revival,  5  17. 
Of  Insanity,  see  Criminal  Law,  i  424. 
Of  statute  of  frauds,  see  Frauds,  Statute  of, 
S49. 

Of  surety  on  ball  bond,  see  Ball,  S  20. 
Of  usury,  see  Bills  and  Notes,  i  164 ;  Usury, 
144. 

I'ayment,  see  Payment,  S  22. 

Proof  of  without  pleading,  see  Justices  of 
the  Peace,  S  33. 

Provable  under  general  denial,  see  Eject- 
ment. S  35. 

Right  to  defend  domicile  and  tliose  entitled 
to  protection,  see  Homicide,  S  00. 

Shifting  ground  of,  see  Appeal  and  Error. 
S  (^>. 

Thcoiy  of — When  not  considered  on  appeal. 

see  Apiienl  and  Error.  8  7**. 
To  action  aeninKt  acceptor  of  order,  see  B1I]« 

juul  XoteK,  9  1**. 
To  actiou  ou  non-negotiable  pn|)er,  see  BUIk 

ami  Notes,  99  43,  122,  148. 
To  clmrge  n  violation  of  quarantine,  see  Anl- 

luals.  3  13. 

To  claim  for  couimlKslou,  see  Brokers.  9  41. 
To  negotiable  iiaiier,  see  Hills  and  Notes. 
9  34. 

T'ltder  geiienil  denial,  see  Indians,  9  23;  Rc- 

plcvhi.  99  40. 
Volnntary  intoxicjition  or  alcoholic  insanity, 

i-ee  Criminal  Titiw,  9  28. 
Waiver  of  defenne  agnlnst  note,  see  Bills 

and  Notes*.  5  45. 
Waiver  of  defense  of  liuiitiition  of  action!i. 

yce  Limitation  of  Actions,  9  70. 

DEFICIENaES. 

(In  foreclosure  of  mortgage,  mo  Mortgages, 
f 1 157-100. 

Provision  fur  current  ex])enseH.  sec  States. 
132. 

DEFINITENESS. 

Overruling  motion  to  make  pleading  more 
deHnitc.  see  Pleading,  §  102. 


DEGREES. 

Of  arson,  see  Arson,  S  1. 
Of  homicide,   instructions  concerning,  see 
Homicide,  9  170. 

DELAY. 

(."aiiwed  by  operation  of  law,  see  Criminal 
Ijiw,  8  326. 

Completion  of  contract  of  guarautj'.  see 
Guarant}-,  5  4. 

Damages  for  delay  in  shipment  of  freight, 
see  Carriers,  §  46. 

In  delivery  of  passenger's  effects,  see  Car- 
riers. SS206,  211. 

In  filing  referee's  report  see  Reference,  S  22. 

In  return  of  property  by  purchaser,  sec  Sales, 
S306. 

In  transportation  of  lire  stock,  see  Carriers. 

lloa 


In  transportation  or  delivery  of  goods,  see 
Carriers,  99  42-47. 

Laches,  see  Equity,  SS  28,  32. 

Presumption  that  court  bad  sufficient  rea- 
sons for  In  criminal  case,  see  Mandamus, 
132. 

DELEGATION. 

Of  authority  of  state,  see  States,  g  12. 

Of  duty  of  master  to  furnish  safe  place  and 

appliances,  see  Master  and  Servant,  Si  33, 

66. 

Of   legislative   powers,   see  Constitutional 

Law,  SI  47,  48;  Counties,  §33. 
Of  master's  duty  to  servant,  see  Master  and 

Servant,  533. 
Of  power  of  mnnicipalitv,  see  Municipal 

Coriiorations,  99  18S-198. 
Of  iwwers  by  Judiciary,  see  Constitutional 

Law,  S  56. 

Time,  where  not  weutloued  in  contract,  see 
Sales,  9  20. 

DELIBERATION. 

Element  of  murder,  sufflcieucy  of  indictment, 
see  Homicide,  9  73. 

DELIVERY. 

Bills  of  sale,  see  Sales,  9  6y. 

Burden  of  |)roof  of  delivery  in  good  order, 

see  Carriers,  §  !»3. 
Coiwlitiona!  delivery  of  note,  see  Bills  and 

Notes.  §5  14,  101,  1(J6. 
Condition  precedent  to  delivery  of  Insurance 

policy,  see  Insurance,  535. 
Delay  in  ilelivery  of  freight — Damages,  see 

Carriers,  5  47. 
Duty  of  carrier  to  deliver  bnfi»age.  see  C&r- 

riers.  9  205. 
Element  of  gift  causa  uiortlB,  see  Gifts,  S  11. 
EssentUil  to  valid  deed,  aee  Deeds,  99  14,  IG. 
Insndlclent  to  conrtitute  gift  causa  mortis, 

see  Gifts,  9 13. 
Intention  of  grantor,  see  Deeils,  9 16. 
Notice  of  importance  of  i>ron!]>t  delivery,  see 

Carriers,  S  S7, 
Oblljratlon  to  deliver,  see  Sales,  9  47. 
Of  deed,  bee  Deeds,  5  14;  Kscrows. 
Of  deed  necessary  to  pam  title,  see  Deeds, 

§1S. 

Of  deed  to  duly  authoriml  ngent  of  grantee, 

sec  1  >eeds,  9  17. 
Of  goods  by  carrier,  see  Carriers,  5517,  57- 

02. 

Of  goods  sold,  see  Sales.  9S  2S.  48-62. 

Of  goods  to  conuwtius  carrier,  see  Carriers. 

Of  merchandise  to  cirrrier.  see  Sales.  8  67. 
Of  niortfrage.  bee  Chattel  Mortgages.  §  'M. 
Of  note  to  payee  upon  condition,  see  Bill.*; 

and  Notes.  9  14. 
Of  jtroiwrty  taken  in  replevin,  see  Replevin. 
Of  stock  of  merchandise,  see  Fraudulent 

Conveyances,  9  81(. 
Of  tolegra)>h  or  teleithone  luesftages.  see  Tele- 

grai>hs  and  Telephone!).  55  15-30. 
Parol  evidence  as  to  delivery  of  tlceti.  see 

Deed^  5  57. 
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Place  of,  see  Sales,  U  28,  112. 

Presuniptiou  as  to  delivery  of  negotiable  in- 
strument. Bee  Rills  and  Notes,  S 1^. 

Presumption  of  delivery  of  assigned  policy 
to  wife,  see  lusuranoe,  963. 

Presumption  of  delivery  of  insurance  policy, 
see  Imtarance,  { 197. 

Proof  ot;  see  Gift.  1 11. 

Stacked  wheat,  see  Fraudulent  Conveyances, 
S88. 

SufDcIency  of  delivery  of  cotton  by  carrier, 

see  Carriers,  {{  37.  38. 
Time  of  dellvra^  of  goods  sold,  see  Sales, 

5  29. 

UnanthorlBed  delivery  of  insurance  policy. 

see  Insurance,  S37. 
What  constitutes  delivery  of  soods  sold,  see 

Sales,  f  «7. 

When  actual  delivery  not  essential  to  gift, 

see  Gift.  17. 
Wlien  delivery  to  carrier  la  delivery  to  buyer, 

see  Bales,  i  62. 


DEMAND. 

See  KJectnient.  8  13 ;  Forcible  Entry  and  De- 
tainer, {10;  Limitation  of  Actions,  i37; 
Mandamus,  S  10;  Re[flevin,  {7;  Trover  and 
Conversion,  1 12. 

Allegatioif  of  in  petition  to  forfait  ball  bond, 
see  Bali,  {35. 

Condition  precedent  to  action  for  conversion, 
see  Trover  and  Conversion,  1 6. 

Condition  precedent  to  replevin,  see  Rei^eviu, 
17. 

Consideration  of  demurrer  to  evidence,  see 
Appeal  and  Error,  f  472. 

KfTect  of  verbal  demand  by  surety  on  credi- 
tor to  proceed  against  principal  see  Prin- 
cipal and  Surety,  f  44. 

For  converted  property,  see  Trover  and  Con- 
version, 8  6. 

For  copy  of  indictment — Where  made,  see 
Criminal  Lew.  f  346. 

Vor  payment  of  bill  or  uote.  see  Bills  and 
Notes,  11134-139. 

For  return  of  exempt  property  levied  on,  see 
Sheriffs  and  Constables,  1 24. 

For  return  of  usurious  interest^  see  Usury, 
8140,  44,  57. 

For  return  of  usury — When  not  necessary, 
see  Banks  and  Banking,  8  107. 

For  trial  by  jury,  see  Jury,  8 17. 

For  unlawful  detainer,  see  Landlord  and 
Tenant,  88112.  113. 

In  replevin,  see  Replevin,  f  7. 

Necessity  of  by  surety,  see  Principal  and 
Surety,  8  44. 

Necessity  of  to  action  by  stockholder  against 
corporation,  see  Corporations,  8  141. 

Not  necessary  in  action  for  conversion  wbere 
original  taking  was  wrongful,  see  Trover 
aud  Conversion,  f  0. 

On  ^edgee  for  return  of  property,  See 
Pledges.  112. 

Frereqoisite  to  action  of  conversion,  see 
Trover  and  Conversion,  8  6. 

Prior  to  action  to  recover  usury  from  na- 
tional bank,  see  Banks  and  Banking,  8 
107. 

Proof  of,  see  ForclUe  Entry  aud  Detainer, 
116. 


Return  of  usurtous  interest,  see  Usury,  1 67. 
Sufficiency  of,  see  Usury,  1 67. 
Sufficient  donand  in  replevin,  see  B^evln, 
8  7. 

Time  of  making,  see  Limitation  of  Actions, 

8  37. 

Want  of  as  affecting  costs  in  action  of  re- 
plevin, see  Replevin,  8  7. 
When  neccBsary,  see  Taxation,  8  233. 
When  necessary  prei'equtsite  to  action  for 
conversion,  see  Trover  nnd  Gonverakm, 
8  6. 

When  not  condition  precedent  to  action,  see 

Trover  and  Conversion,  {  6. 
When  not  necessary  to  r^levln,  see  Replevin. 
85  7,  30. 

When  not  prereqnMte  to  suit,  see  €9iattel 

Mortgages,  578. 
When  prerequisite  to  right  of  r^evln,  see 

Replevin.  {7. 
Wrltt»i  demand  for  return  of  usury  as  con- 
dition precedent  to  action,  see  Usnry,  i  44. 

DEMONSTRATIVE  EVIDENCE. 

Exhibiting  cloak  worn  by  deceased,  see  Crim- 
inal Law,  5  220. 

DEMURRAGE. 

See  Carriers,  5  43. 

DEMURRER. 

See  I'leadttig. 

Admission  of  allegations  in  i)etltion  for  man- 
damus, see  Maudamus,  8  ^■ 

Appealability  of  decision  on  demurrer,  see  ' 
Ai^>eal  and  Error,  {  50. 

By  newly  made  defendant — Overruling,  see 
Parties,  8  2S. 

Can  not  raise  defense  of  usury,  see  Usury, 
8  44. 

Defect  of  parties  must  be  taken  advantage  of 
by  special  demurrer,  see  Parties,  8  40. 

Defects  taken  advantage  of  by,  see  Prands. 
Statute  of,  8  55. 

Defenses  reached  by.  see  Pleading,  8  71. 

Effect  of,  see  Pleading,  f  86. 

Evidence  in  criminal  case,  see  Criminal  Iaw, 
8  430. 

General — Defect  of  parties,  see  Parties,  8  88: 

General  demurrer  to  petition  containtaig  sev- 
eral paragraphs,  see  Pleading,  $  78. 

General — When  'should  be  overruled,  see 
Pleading,  8  79. 

Improper  practice  to  attack  sufficiency  of 
evidence,  see  Criminal  Law.  8430. 

In  general,  see  Pleading,  8868-92. 

Joint  general  demurrer,  see  Pleading,  8  78. 

Misjoinder  of  parties,  see  Parties,  58  89.  44. 

Motion  for  Judgment  upon  pleadings,  see 
Pleading,  f  146. 

Motion  for  Judgment  on  pleadloffs  eQulva- 
lent  to  general  demurrer,  see  Appeal  and 
Error,  8  27. 

Motion  for  Judgment  on  pleadings  is  in  na- 
ture of,  see  Pleading,  1 146. 

Not  remedy  for  departure  lu  a  pleading,  see 
Pleading,  8  205. 

Objection  to  admission  of  any  evldmce  equiv- 
alent to,  see  Pleading,  1206. 


Digitized  by  Google 


467  laOkbLlMc.]  DBMUBBDR  TO  BVIDIDNOIO. 


Objection  to  iutrodactlon  of  any  evidence 
under  petition,  see  Pleading,  H  71.  206. 

Office  of  demurrer,  lee  Pleading,  1 60 ;  Trial, 
188. 

Office  to  consider  exhibits  to  pleadlm^  see 

Pleading,  186. 
Order  overruling,  see  Appeal  and  Error, 

1622. 

Ore  tenos,  see  Pleading,  i  82. 
Pleading  liberally  construeil  In  response  to, 
see  Pleading,  116. 

Presumption  as  to  ground  of  sustention,  see 
Appeal  and  Error,  1 627. 

Proceeding  to  trial  without  ruling  on  de- 
murrer, see  Appeal  and  Error,  S 138. 

Province  of  demurrer,  see  Pleading,  1 87. 

Raising  defense  of  limitation,  see  Limitation 
of  Actions,  1 74. 

Raising  objections  to  defects  as  to  parties, 
see  Parties.  H  8647. 

Raising  question  of  jurisdiction,  see  Plead- 
ing. J  71. 

Raising  question  of  limitation  of  action,  see 
Limitation  of  Actions,  {  74. 

Bemedy  for  objections  to  sufficiency  of  In- 
dictment and  information,  see  Indictment 
and  Information,  f  80. 

BeTle*  ot  decision  on,  see  Appeal  and  Error, 
S106. 

B^iew  Qt  rulings  as  dependent  on  prejudi- 
cial nature  of  ^ror,  see  Appeal  and  Error, 
1622 

RlgM  of  accused  on  d^urrer  to  indictment 
or  information  to  insist  that  the  accusa- 
tion shall  apprise  him  of  the  crime 
charged,  see  Indictment  and  Information, 
t96. 

Ruling  on  is  a  decision  occurring  at  trial, 
see  Appeal  and  Error.  S  166. 

Searches  record,  see  Pleading,  1 87. 

Sufficioicy  of  Information  to  be  tested  by, 
see  Indictment  and  Information,  S  89. 

Sufficiency  of  pleading  tested  by,  eee  Plead- 
ing, 171. 

Soatalning  demurrer  of  one  of  several  de- 
fendants, see  Ai^)eal  and  Error,  1 187. 

Sortalning  to  grounds  ot  defense,  see  Appeal 
and  Error,  {622. 

Snstalning  to  supplonental  answer  in  bar 
of  action  by  foreign  corporation,  see  Com- 
merce il& 

Tests,  see  Pleading,  9  79. 

To  am^ided  petition,  see  Pleading,  1 8S. 

To  answer,  see  Pleading,  I  72. 

To  bill  In  equity,  see  Equity.  S  43. 

To  indictment,  see  Indictment  and  Informa- 
tion, il  90-100. 

Waiver  of,  see  Appeal  and  Error,  S138; 
Pleading,  U  S&,  89,  197,  208. 

When  defradant  should  not  be  diw^bargMl 
on  demurrer,  see  Criminal  I^w,  {  4S0. 

When  graieral  demurrer  should  be  overruled, 
see  Pleading,  S  7a 

When  properly  sustained,  see  Trusts,  S  8i. 

When  raises  question  of  limitation,  see  limi- 
tation of  Actions,  S  74. 

Wlwn  runs  to  all^ations  of  both  original 
and  snivlemental  petitions,  see  Pleading, 
181 

WbeB  sbonld  be  snstatned,  see  Trial,  1 72. 


DEMURRER  TO  EVIDENCE. 

See  Innkeepers,  12;  Trial,  VI.,  B;  Sales, 
f  126. 

Action  of  replevin,  see  BeplevixL  1 6a. 
Admission  of  facte,  see  Trial,  iSS. 
Aa  being  insufficient,  see  Ai^eal  and  Error, 
ilTl. 

Conflict  of  evidaice,  see  Trial,  1 76. 
Considerations  by  court  in  ruling  on.  see 
Trial,  182. 

DecisicHi  occurring  during  trial,  see  Appeal 
and  Error,  S  165. 

I>emurrer  In  language  of  statute  sufficient, 
see  Trial.  181. 

Demorrw  or  instructed  verdict  raises  ques- 
tion of  sufficiency  of  facte,  see  Appeal 
and  Error,  1144, 

Duty  to  overrule  where  any  competent  evi- 
dence reasonably  tends  to  support  verdict, 
see  Trial.  S  72. 

Effect  ot  see  Appeal  and  Error,  1 682;  Plead- 
ing. 185;  Trial,  H  72,  82,  83. 

Either  demurrer  or  request  for  directed  ver- 
dict neceasary  to  secure  review  in  criminal 
prosecution,  see  Criminal  Law,  8  610. 

Erroneous  ruling  corrected  by  subseQUent 
procedure,  see  Trial,  1 230. 

Erroneously  sustaining,  see  Appeal  and 
Error,  1642. 

Exclusion  of  fact%  see  Trial,  {  213. 

Facts  admitted  by,  see  Appeal  and  Error, 

5  493;  Trial,  H  96,  213. 
Ground  for,  see  Trial,  S  81. 
In  criminal  case^  see  Criminal  Law,  M  426, 

430. 

Insufficiency  of  evidence,  see  SclUKds  and 

School  Districts,  §16. 
Matters  considered,  see  Trial,  5  83. 
Overruling  demurrer,  see  Railroads,  |118; 

Trial,  5215. 

Question  of  negligence,  see  Master  and  Serv- 
ant, 9136. 
Ruling  on,  see  Appeal  aud  Error,  1 176. 
Ruling  on  te  decision  occurring  in  the  trial. 

see  Appeal  and  Error.  9 171. 
Suateining  in  action  by  lessor  to  caned  an 

"unless"  lease,  see  Trial.  9  218. 
Tests  applied,  see  Trial,  1 88. 
Teat  of  legality  of  ruling,  see  Amieal  and 

Error,  55  493,  642. 
To  evidence,  see  Trial,  95  78-83. 
Treated  as  motion  for  direction  of  verdict, 

see  Trial,  5  SQ. 
Variance  between  allegations  and  proof,  see 

Pleading.  5  206. 
Waiver  of  error  in  overruling  motion,  see 

Criminal  Law,  5  623. 
Waiver  of  objection  that  demurrer  is  not  in 

writing,  see  Appeal  and  Error,  9  349. 
What  is  admitted  by,  see  Trial,  9  83. 
When  error  to  sustain,  see  Cancellation  of 

Instruments.  9  20;  Criminal  Law,  59425. 

430;  Deeds,  921;  Divorce,  9  6;  Master  and 

Servant,  9136;  Trial,  5978,  213. 
When  ruling  not  disturbed  on  appeal,  see 

Appeal  and  Error,  f  486. 
When  should  be  overruled,  see  Trial,  i|  72, 

76;  Waters  and  Water  C3onrses,  {«. 
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When  should  be  sustained,  see  Attorney  and 
Client,  S  77;  Counties,  S  42 :  Damages, 
SOU;  Indimis,  $13;  PleHdiugs.  S205;  Itail- 
l-oads,  SS  108,  145 ;  Trial,  SS  72.  7S,  m.  83. 

When  frivolous,  see  Trial,  1 78. 

When  well  taken,  see  Insurance.  S  206, 

WIthilrnwnl  of  case  from  Jury,  see  Trial. 
S83. 

DENULS. 
In  plendlug,  see  Pleading,  {}  43-47. 


DE  NOVO. 

See  Trinl ;  Trial  De  Novo. 
Trial  of  aw)eal  to  county  court,  see  Justices 
of  the  Peaee,  §  72. 


DEPARTMENTS. 

Of  uiunlelLmllty,  see  Mnniclptil  Corporations, 
§§  04  00. 

DEPARTURE. 

Motion  for  juOgmeut  ou  pleadlngr,  see  Plead- 
ing. 9  loa. 

Slotlou  to  strike  out,  see  Pleading,  {  152. 
Of  reply— Waiver,  see  ideadiiiga,  $S04,  UM. 
rro|)er  method  of  objecting  to,  see  Pleading, 
$  ir>,->. 

Surplusage  In  reply,  see  I*leadiiig,  S  17. 
Taken  aUvantise  of,  see  Pleading,  fi  205. 
What  conRtitutes,  see  Pleading,  j  04. 
When  objection  may  he  raisetl,  see  Pleading, 
814S. 


DEPOSITARIES. 

This  topic  INCLUDES  the  placing  of  Dumoy  or  trther  i)ersonal  property  with  another 
for  safe  keeping,  with  or  witliont  compensation,  and  relates  more  p«rticularly  to  deposits 
of  public  moneys:  nature  of  the  contract;  securities;  rights  and  llnbflitles  uf  the  parties; 
actions  against  deito^itarles,  tinil  on  bonds. 

It  EXCf'UDRS  onllnarj'  de|>osits  in  bank  (Banks  and  Banking) ;  onlinary  biiU- 
ments  (Bailnieut) ;  deposits  In  court  (Deposits  In  Court);  deiwslt  in  eacrow  (Escrows). 


Analysis. 
§  1.    Bonds  or  other  securities. 
§2.    Rights  and  liabilities  of  parties. 
§  3.    Deposits  of  public  moneys. 

§  4.   Bonds  or  other  securities. 

§  5.   Making  and  effect  of  deposits. 

§  6.    Actions  against  depositaries  in  general. 
§  7.    Liabilities  on  bonds. 
§  8,   In  general. 

Cross -References. 


See  Deposits  in  Court. 

Deposits  of  school  funds,  see  Banks  and 
Banking.  S3. 


or  dee<1s  delivered  as  escrow,  see  Escrows. 


§  I.  Bonds  or  other  secnrilieB. 

(1920)  Record  examined,  and  held:  (1) 
Tlmt  the  surety  bond  executed  by  the  plain- 
tiff was  not  11  i^ntlnuinfE  obllsation,  except 
by  the  yearly  Issuance  of  continuance  cer- 
tificates; (2)  that  the  Indemnifying  bond 
executed  by  the  bank  and  the  note  und  mort- 
gage executed  by  the  defendants  in  lieu 
thereof  were  supirortetl  by  a  valuable  con- 
sideration, 

Koller  V.  American  Surety  Co.  of  New 
York,  77  Okla.  140,  lf*7  Pnc.  205, 

S  2.  Rights  and  lishilities  of  parties. 

(1016)  Money  deposited  In  escrow  for  a 
certain  fixed  and  definite  purpose  ran  not  he 
applied  to  the  use  or  benefit  of  either  party 


to  the  escrow  agreement  until  the  objects  for 
wbk;h  same  was  deposited  bave  been  fully 
discharged,  unless  by  the  consent  of  the 
parties. 

Comanche  State  Bank  v.  Watklns,  96 
Okla.  34S.  158  Pac.  203. 

S  3.   Deposits  of  public  moneys. 

§  4.   Bonds  or  other  securities. 

(1011)  In  a  suit  for  contribution  on  a 
"binder"  which  read:  "In  consideration  of 
the  sum,  of  aeventy-five  and  no  hundredths 
dolhirs,  the  Vnlted  States  Fidelity  and  Guar- 
anty Company  hereby  guamntees  the  fidelity 
of  Oapitol  National  Bank,  In  the  sum  of 
twenty-five  thousand  dollars,  in  favor  of  Ter- 
ritory of  Oklahoma  ns  the  depository  In  the 
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employ  of  said   .  subject  to 

alt  the  covcnantB  and  conditions  set  forth 
and  expressed  in  tbe  bond  of  this  company 
to  be  issued  on  even  dute  herewith,  nnd  for- 
warded from  the  home  ofilce  within  fifteen 
days  from  date  of  issue.  This  lustrument, 
shall  date  from  its  countersigning  by  tbe 
general  agent,  but  all  liability  of  tbe  com- 
pany hereunder  shall  cease  and  determine  od 
the  issuance  by  the  company  of  the  said  duly 
executed  bond,  or  if  the  bond  Is  not  issued 
on  the  fifteenth  day  from  tbe  countersigning 
of  said  instrument  by  tbe  general  agent 
City,  Oklahoma  City.  State,  Olilahoma.  John 
R.  Bhind,  Tresident.  Geo.  H.  Callis,  Secre- 
tary. (Seal.)  March  30,  1004;  (Counter- 
signed) T,  M.  Upshaw,  (Jen.  Agent";  assum- 
ing that  tbe  phrase  "subject  to  all  the  cov- 
enants and  conditions  set  forth  and  ex- 
pressed in  the  bond  of  thl^  company,"  had 
reference  to,  and  the  same  "should  be  con- 
strned  as  if  it  contaUied  the  terms  and  con- 
ditions of  the  bond  prescribed  by  the  act 
approved  March  8,  1001  (Sess.  Laws  Okla., 
p.  45) ;  held  that  the  same  failed  to  consti- 
tute a  valid  executory  contract  as  a  bond. 
In  that  the  minds  of  the  parties  thereto 
failed  to  meet  upon  the  duration  of  the  risk. 
United  States  Fidelity  &  Guaranty  Co. 

V.  American  Bonding  Co.,  HI  Okla.  609, 

122  Pac.  142. 

(1011)  Where  a  bond  for  $100,000  exe- 
cuted ijursuant  to  an  act  approved  March  8, 
1901  (Sess.  I^ws  of  Okln.,  p.  45),  In  part 
reads :  "Xow,  therefore,  the  condition  of 
the  above  obiigatlou  is  such  that  if  the  said 
Capitol  Xatlouiil  Bank  shall  promptly  collect 
all  draftf,  checks  and  certificates  of  deposit 
which  may  be  delivered  to  said  depository 
by  tile  Territorial  Trensurer  for  collection, 
and  If  said  Capitol  Xatlonal  Bank  shall  at 
all  tlni«t  safely  keep  and  hare  forthcoming, 
when  required,  all  moneys  of  the  territorj 
of  Oklahoma,  so  collectetl  hi  said  bank;  and 
sball  in  all  respects  doly  account  for  all 
moneys  according  to  law.  and  shall  also  pay 
all  drafts  or  checks  that  may  be  Issued  to 
the  Territorial  Treasurer  by  said  depository, 
and  shall  In  all  respects  conform  to  all  pro- 
visions of  a  certain  contract  entered  into 
upon  the  0th  day  of  March,  1903,  by  ChssIus 
W.  Ha  mho,  as  IVeasurer  of  tbe  territory  of 
Oklahoma,  party  of  the  first  part,  and  the 
said  Capitol  National  Bank,  party  of  the 
second  part,  for  the  period  of  one  year  be- 
jrinning  on  this  6th  day  of  March,  liXKi.  then 
this  obligntion  to  be  anil  and  void;  other- 
wise to  be  and  remain  iu  full  force  and 
effect";  held,  in  a  suit  for  contribution  on 


such  bond,  the  provision:  "and  in  all 
respects  conform  to  all  the  provisions  of  a 
certain  contract  entered  into  niwn  the  6th 
day  of  March,  llKd,  by  C.  W.  Itawbo,  as 
Treasurer  of  the  territory  of  Oklahoma, 
paity  of  tbe  first  part,  and  the  Capitol  Na- 
tional Bank,  party  of  the  second  imrt," 
should  bi>  rend  as  though  in  parenthesis;  and 
filso,  that  the  duration  of  the  risk  on  such 
bond  extended  to  March  6,  1904,  only,  and 
that  the  insolvency  of  tbe  banit  pending  the 
duration  of  said  risk,  was  not  a  breach  of 
the  bond. 

United  St;ites  Fidelity  &  Guaranty  Co. 
V.  American  Bondbig  Co.,  31  Okla.  668. 
122  Pac.  142. 

(1016)  Where  a  depository  bond  executed 
pursuant  to  tbe  provisions  of  Rev.  Laws  1010, 
§  1540,  contains  the  exact  conditions  imposed 
by  tlie  statute,  and.  in  addition,  other  condi- 
tions which  are  not  provided  by  the  statute, 
tending  to  limit  or  evade  llahittty,  tbe  bond 
will  be  upheld  as  to  the  conditions  imposed 
by  statute,  and  tbe  other  provisions  will  be 
tivated  as  surplusace. 

Western  Casualty  &  Guaranty  Ins.  Co. 
v.  Boanl  of  Comrs.  of  Muskogee 
County,  60  Okla.  140.  100  Pac.  655. 

S  5.   Making  and  effect  of  deposits. 

(1916)    Kev.  Laws  1010,  31540.  was  held 
to  limit  by  Implication  an  amount  which  may 
be  legally  de|>osited  In  each  bank,  respect- 
ively, to  the  amount  of  the  deitosltory  bond. 
HInton  v.  State,  6T  Okla.  777.  156  Pac. 
161. 

{  6.   Actions  against  depositaries  in  generaL 

(1915)  The  evidence  in  this  case  shows 
conclusively  that  the  purpose  for  which  the 
money  was  deposited  had  not  been  dis- 
charged by  it.  and  fails  to  show  any  right  In 
the  holder  of  tlie  same  to  apply  the  same  to 
its  own  use  and  heneflt. 

Comanche  State  Bank  v.  Wntklns,  50 
OkU.  348,  156  Pac.  203. 

S  7.  Liabilities  on  bonds. 
§  8.  In  gCQeraL 

(191f;)  One  who  guarantees  by  bond  tbe 
payment  of  public  funds  deposited  by  a 
county  ti'eiisurer  in  a  bank  designated  as  a 
county  deriository,  under  the  provisions  of 
Kev.  Laws  1910,  §  5140,  may  not  defe.^t  lia- 
bility on  tbe  bond  by  showing  that  tbe  desig- 
nation of  such  bank  as  a  county  depository 
was  irregular  or  illegal. 

Western  Casualty  &  Guaranty  Ins.  Co. 
V.  Board  of  Comra  of  Muskogee 
County,  60  Okla.  140,  150  Pac.  665. 
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DEPOSITIONS. 


This  topic  INCLUDES  tMtimony  taken  la  Judicial  proceedings  in  writing  upon  in- 
terrogatories, oral  or  written,  with  opportunity  for  croaa-ezamlnation  to  be  used  Instead 
of  tlie  oral  examination  of  tbe  witness  in  open  court;  tbe  isauance  of  comiolBaions  to 
take  socli  teetinrony ;  tlie  matter  of  taking  tlie  depoeition  and  its  tetnm  and  ita  uae  as 
evhleiice. 

It  EXCLUDES  competouiy  of  erldoice  In  general  (Bvldence) ;  and  competency,  at- 
tendance^ and  examination  of  wltneaaea  la  court  (Witneaaes) ;  and  nae  in  evidence  of 
testimony  given  at  previous  trials  or  la  dllTerent  actions  or  other  proceedings  (Evi- 
dence). 

Analysis. 

§  1.   Constitutional  and  statutory  provisions. 

I  2.  Actions  and  {uweedings  in  which  depositions  may  be  taken. 

§  3,   Criminal  [»x>secations. 

§  4.   Condition  of  cause. 

§  5.   Right  to  take  and  use  depositions  in  general. 
§  6.   Grounds  for  taking. 

5  7.   Perpetuation  of  testimony  in  general. 

§  8.   Nonresidence  of  witness. 

§  9.   Application  for  order,  commission,  or  letters. 

S  10.   Notice. 

§  11.   Notice  of  taking. 

§  12.    Presence  of  parties  or  counsel. 

§  13.    Examination  of  witness. 

§  14.   Cross-examination  and  cross-interrogatories. 

§  15.   Annexing  exhibits. 

§  16.   Making  and  requisites  of  return  or  certificate. 

i  17.   Matters  certified. 

I  18.   Filing  and  custody. 

§  19.  Suppression. 

§  20.   Destruction  or  loss. 

§21.   Use  of  depositions  in  general. 

§22.   Admissitnltty  in  evidence. 

§  23.   In  general. 

§24.   Irregularities  in  taking  or  return, 

§  25.   Incompleteness  of  depositicm. 

§26.   Part  of  deposition. 

g  27.   Actions  and  proceedings  in  which  dqx>sition  may  be  used. 
§28.   Parties  entitled  to  use  deposition. 
§29.   Defects  and  objections. 

§30.   Time  for  objection  in  general. 

§31.   Necessity  of  objection  before  trial. 

§32.   Mode  of  making  objection. 

§33.   Sufficiency  and  sojpe  of  objection. 

J  34.  —  Waiver. 

Cross-References, 


See  Affidavits;  Witnesses. 

Continuance  of  taking  depositions,  see  Grim- 
loal  Law.  {328. 

"Deposition"  Includes  "affidavit,"  see  Per- 
jury, 16. 

Filing  of.  see  Evidence,  1 299. 


Opting  and  paMlsblng,  see  Appeal  and  Er- 
ror, 5  597. 

Power  of  Judge  of  county  court  to  commit 
witness  for  contempt  for  refusal  to  answer 
material  question,  see  Contempt,  1 18. 


Digitized  by 


Google 


471  [20fcla.Dlg.1 


DESPOSmONS. 


Ill 


S  1.  ConsHtodoiul  md  Btatntoi^  provisioiu. 

<1688}  Tbe  stetute  antborlBiiig  tbe  tak- 
ing of  fleposlttoiui  b^re  tbe  probate  Judge 
to  be  uaed  In  cases  pending  before  the  United 
States  land  ofilce,  when  ratified  by  act  of 
Congress,  became  valid,  and  beomies  as  bind- 
ing and  of  the  same  effect  as  if  originally 
passed  by  act  of  Congress. 

Finch  T.  United  States.  1  Olcla.  896,  83 
Pac.  638. 

(1913)  The  word  "depositions,"  as  used 
In  the  statutes.  Includes  affidavits. 

Arnold  V.  States  —  Okla.  — ,  132  Pac. 
1128. 

{2.  Actions  and  proceedings  in  which  depo< 
sitioni  may  be  taken. 

9  3.   Criminal  prosecutions. 

(1897)  The  l^Islature  has  tbe  right  to 
allow  the  defendant  In  criminal  cases  to  take 
and  use  the  depositions  of  witnesses  In  their 
behalf,  there  being  no  ci^nstitntlonal  Inhibi- 
tion against  It;  but  the  state  can  not  anthor- 
ise  the  takli^  and  wdng  ot  d^sltlons  of 
witnesses  against  him ;  however,  he  may  use 
tbe  depositions  of  witnesses  in  his  own  be- 
half under  any  state  of  case  tbe  legislature 
may  allow. 

Watklus  T.  United  States.  5  Okla.  T20, 
00  Fac  Sa 

(1887)  The  d^x>8itionB  of  wltnesseM, 
tak«i  and  used  In  a  former  civil  action  or 
proceeding  are  not  made  competent  evidence 
in  a  criminal  action  by  showing  that  the  wit- 
nesses are  since  deceased,  notwithstantllug 
that  the  facts  are  the  same  in  both  cases. 
Watkins  v.  United  States.  5  Okla.  72!}, 
00  Pac.  SS. 

(1007)  At  common  law  tbe  defendant,  us 
well  as  tbe  prosecutor,  must  produce  his  wit- 
nesses nt  the  trial,  depositions  of  witnesses 
in  criminal  cases  being  competent  when  In- 
troduced by  the  defendant  and  when  autbor- 
Ised  by  statute,  and  then  only,  there  being 
statutory  provision  for  the  depositions  of 
witnesses  by  def(>n(1ants  In  criminal  actions. 
Watkins  v.  United  States.  6  Okla.  720,  60 
Pac.  S8. 

(191S)  The  right  to  take  and  use  deposi- 
tions of  non-resident  witnesses  In  behalf  of 
the  defendant  In  a  criminal  case  is  statutory. 
Penal  Code,  art  17.  l^e  statute  regulates 
tbe  practice  in  such  cases,  and  its  provisions 
mtist  be  substantially  comi;riilcd  with. 

Westbrook  t.  State,  14  Okla.  Cr.  428,  172 
Pac.  464. 

{4.  CMidhloa  of  esnie. 

(1917)   Under  provislona  of  Rev. 

lAWs  1010,  SI  0036,  6087,  0038.  one  who  is 
charged  with  crime  has  the  rtebt  to  apply  to 
the  trial  court  for  permission  to  take  deposi- 
tlons  after  an  issue  of  tact  is  Joined  and  not 
before. 

Ennls  V.  State.  18  Okla.  Cr.  676,  167  Pac. 
229. 


}  5.  Right  to  take  and  use  deposltioiii  in  gen- 
eraL 

(leoo)  Where  accused  has  been  ar- 
raigned, and  his  written  pleadings  chall«ig- 
Ing  the  sufficiency  of  tbe  Indictment  are 
overruled  in  time  sufficient  for  him  to  have 
taken  the  d^sltlon  of  a  witness  residing 
out  of  the  territory  before  the  day  set  for 
trial,  he  will  not  be  heard  to  comtkain  that 
he  was  prejudiced  by  reason  of  his  failure 
to  procure  sucb  deposition. 

Perkins  v.  Territory,  10  Okla.  006,  63 
Pac.  800. 

S  6.  Groimds  for  taking. 

S  7.  Perpetnation  of  ustimony  in  general. 

(1920)  Unless  the  right  to  perpetuate  tes- 
timony Is  absolute  the  preserving  of  evidence 
by  deposition  In  this  mode  is  not  favored, 
and  will  not  be  permitted  unless  where  nec- 
essary to  prevent  a  failure  of  Justice. 

Guinan  v.  Readdy,  79  Okla.  111.  191  Fac. 
602. 

-)  8.   Nonresident  of  witness. 

(1918)  In  trial  for  murder,  the  oveml- 
ing  of  defMUlant's  aMillcatlon,  made  after 
tl^  statutory  notice,  for  a  commission  to 
take  the  deposition  oi  a  non-resident  witness, 
was  h^d  erroneous. 

W««tbrook  v.  State.  14  Okla.  Cr.  428. 172 
Pac.  464. 

§  9.   Application  for  order,  conimisai«i,  or 

letters. 
510.   Notice. 

(1015)  It  Is  unnecessary  to  set  out  the 
names  of  the  witnesses  in  the  notice  to  take 
depositions. 

Dietrich  V.  Dr.  Koch  Vegetable  Tea  Co., 
56  Okla.  636,  156  Pac.  188. 

S  11.   Notice  of  taking. 

(1015)  Where  notices  are  sen'ed  to  take 
depositions  at  two  or  more  different  placM 
on  tbe  same  day,  the  party  on  which  the 
service  l9  made  may  attend  at  either  place 
be  cbooses  and  disregard  the  other  notices, 
and  the  depositions  taken  at  the  same  time 
at  the  other  places  where  he  does  not  at- 
tend should  be  suppressed. 

GlUis  V.  First  Nat  Bank  of  rrcderick, 
47  Okla.  411,  148  Pac.  994. 

(191S)  Depositions  tak«i  upon  notice  pre- 
scribed In  Rev.  Laws  1910.  |S079,  are  ad- 
missible in  evidence  whether  taken  within  or 
without  the  state. 

J.  M,  Honrd.  Jr.,  Co.  t.  Grand  Rapids 
Showcase  Co.,  74  Okla.  — ,  173  Pac. 
844. 

(1021)  Where  a  motion  Is  made  to  sup- 
press ft  deposition  of  a  witness  who  la  a 
rerident  of  the  county  itii  which  the  suit  is 
prading,  and  in  which  tiie  deposition  is 
sought  to  be  used,  for  tbe  reaacm  that  the 
notice  to  take  such  d^xwition  did  not  set 
out  the  statutory  grounds  for  the  use  of  such 
deposition,  and  the  trial  court  sustained  such 
motion  and  suppressed  said  deposition,  held, 
that  under  Rev.  Laws  1910,  (§5078.  SOTO, 
5087,  it  is  not  necessary  to  set  out  the  statu- 
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tory  grounds  pecmlttiug  the  use  of  said  de- 
position in  tbe  notice,  und  where,  at  the  time 
said  deposition  ia  presented,  tlie  one  present- 
ing same  offora  to  show,  or  does  sliow,  by 
evidence  any  one  ot  the  three  grounds  stated 
in  S50T3,  It  is  error  to  sustain  such  motion 
01*  to  refuse  itermlsslon  to  read  such  deiiosi- 
tion. 

Tootle  V.  Payne,  S2  OKla.  17S,  199  Pac. 
201. 

3  12.   Presence  of  parties  or  counsel. 

(1915)  The  party  adverse  to  the  one  tak- 
ing the  depusitious  has  a  right,  if  he  choobeH 
to  be  personally  present  at  the  taking  of 
any  deposition  pursuant  to  a  notice,  as  pro- 
vided by  Bev.  Laws  1910,  $  5079. 

Gillis  V.  First  Nat.  niink  of  Frclerick, 
47  Okla.  411,  148  Pac.  094. 

9  13.   Examination  of  witness. 
§  14.   — —  Cross^xamination    and  cross-inter- 
rogatories. 

(1920)  Where  a  i)arty,  in  the  taking  of  a 
deposition,  is  deprived  of  the  right  of  cross- 
exauiluatlon  on  account  of  the  failure  of  the 
opposite  i)arty  or  his  attorney,  the  testimony 
given  in  chief  should  not  be  admitted.  The 
law,  however,  is  satisfied  where  a  party  has 
l)eeu  given  sufficient  notice  of  the  time  and 
place  of  the  taking  of  the  deimsition  and  is 
given  n  reasonable  opirartimity  for  cross- 
examination. 

Boatman  v.  Coverdale.  SU  Oklu.  9,  l!Ki 
I'ac.  874. 

§  15.   Annexing  exhibits. 

(1S!W)  lu  taking  deixisitlong,  where  the 
question  of  the  accuracy  of  a  book  account 
Is  ciilieil  in  question,  it  is  the  piactiec  In 
attach  to  the  rteiiosition  a  certified  copy  of 
such  books,  when,  from  their  cunibersoni 
character  or  their  remoteness  from  the  court, 
or  for  any  other  reason,  it  would  be  Imprac- 
ticable to  produce  the  originals. 

Faut  v.  Campbell.  8  Okla.  580,  S8  Pac. 
741. 

8  16.   Making  and  reqatrites  of  return  or  cer- 
tificate. 
§17.   Matters  certified. 

(ISiM)  Where  a  certificate  fails  to  show 
that  (IciMwitions  were  taken  at  the  place 
named  in  tlie  notice,  and  where  it  further 
a  Pilars  that  the  advei"se  party  was  not 
piVHcnt  wheu  .such  depositioni  were  taken 
the  deirasitious  should  be  sujipressed. 

Dunham  v.   Halloway,  2  Okla.  78,  3.'. 
Pac.  949. 

$  18.  Filing  and  custody. 

(1917)  Hy  Ucv.  Ijuvs  IIIIO.  5  ."idSS.  it  is 
provided  that  depositions  intended  to  he  read 
In  evidence  on  the  trial  must  be  filwl  at 
least  on«»  day  liefore  the  day  of  trial. 

t'liicago.  It.  I.  &  i>.  ity.  fit.  V.  Jackson, 
«a  Okla.       Hi2  Pac.  S2;i. 

S  19.  SnppreBBion. 

(1911)  Whore  deiiOKitions  were  tnken  by 
agreement  upim  written  interrogatories  anil 
cross-interrogntorles  upon  a  named  date  and 
on  continuances  from  day  to  day  as  provided 


In  the  agreement,  except  that  they  were 
taken  i>etweeu  the  hours  of  9  a.  m.  and  6  p. 
m.,  instead  of  9  a.  m.,  and  4  p.  m.,  as  stip- 
ulated in  the  agreement,  and  neither  of  the 
parties  was  present  in  person  or  by  counsel 
at  the  taking  of  the  depositions,  nor  was 
there  any  claim  by  the  comiilalning  party 
that  be  was  In  any  wa.v  prejudiced  by  the 
Irregularity,  it  was  held  that  such  irregular- 
ity was  only  a  technical  one,  and  not  a 
ground  for  suppression  of  the  deposition. 
Scott  r.  Vulcan  Iron  Works  Co.,  31  Okla. 
334,  122  Pac.  187. 

(1912)  A  deposition  should  not  be  sup- 
pressed liecause  the  officer  taking  it  does 
not  certify  that  he  is  not  related  to  either 
of  the  parties,  unless  tiiere  la  some  affirma- 
tive allowing  of  saeb  relationship,  the  pre- 
sumption being  tliat  the  officer  ia  qualified. 
Eldridge  v.  Compton,  31  Okl.i.  170,  119 
1120. 

(1915)  A  •'dejwsltion"  is  a  written  dec- 
laration under  oath,  made  ui^on  notice  to  the 
adverse  party,  for  the  purpose  of  enabling 
him  to  attend  and  cross-examine;  but  there 
Is  no  reqtiiremont  that  tlie  deposition  should 
be  in  tlie  form  of  question  and  answer, 
and  they  will  not  be  Rtiiii>resse<I  because 
given  in  narrative  form. 

N.  S.  Shei'man  Machine  ft  Imn  Works 

v.  R.  D.  Cole  Mfg.  Co..  51  Okla.  353, 

151  Pac.  1181. 

(1917)  Deiwsltions  will  not  be  suppressed 
on  the  grounds  that  the  same  were  not  cer- 
tified, sealed,  indorsed,  tmnsiuittcd,  and 
opened  as  re<iuired  by  law.  unless  sucft 
grounds  wore  set  up  In  the  motion  filed  to 
suppress,  and  unless  the  record  supports  such 
ground. 

Oklahoma  Hay  &  Or;iln  Co.  v.  T.  B. 
Randall  &  Co..  60  Okla.  277,  168  Pac. 
1012. 

§  20.   Destruction  or  loss. 

(1917)  Evidence  considered,  and  held  that 
the  trial  court  did  not  err  in  overruling  the 
motion  to  quash  the  second  Hiirwell  deposi- 
tion. 

Chicago.  R.  1.  &  P.  Ry.  Co.  v.  Jackson. 
63  Okla.  32,  162  Piic.  823. 

§  21.   Use  of  depositions  in  general, 

(1897)  When  a  witness  Is  not  herself  suf- 
fering from  an  infirmity  at  the  time  of  trial, 
the  fact  that  at  the  time  of  tiie  taking  of 
a  deposition,  she  was  iu  attentlanoe  upon 
her  sick  husband  Is  not  ground  for  the  ad- 
mission of  such  deposition  under  Rtflt.  1893, 
§  42.'J0  (Wilson's  Rev.  &  Ann.  Stat  1903. 
§  4-5,-i;j),  allowine  depositions  to  l»e  used 
when  a  witness  from  age  or  infirmly  ia 
unable  to  attend  court. 

Boise  V.  Atchison.  T.  &  S.  F.  R.  Co.,  6 
Okla.  24.'},  51  Pac.  662. 

!!  22.   Admissibility  in  evidence, 

§  23.  In  general. 

(1890)  Fnder  Mausf.  Dig.  S  2921  (Ind. 
Ter.  Ann.  Stat.  1800,  S  2036),  declaring  tbat 
depositions  may  be  used  where  the  witness 
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does  not  reside  in  the  county  where  the 
iiction  is  pending,  or  in  an  adjoining  county, 
or  is  absent  from  the  stsite,  or  resides  thirty 
or  more  miles  from  tlie  ithxve  where  the  court 
^its  in  wlikh  the  actiou  is  pending,  it  Is  no 
objection  to  deiiosition  thnt  witness,  as  an 
employe  of  a  ruilroad,  is  frequoutly  within 
the  jurisdiction  of  the  court,  though  resid- 
ing in  another  state,  and  not  withii>  the 
district  where  action  is  jwnding  or  an  ad- 
Joining  district,  and  more  than  thirty  miles 
from  tlie  place  of  triai. 

Siissouri,  K  &  T.  Ry.  Co.  v.  Klliott,  2 
Ind.  Ter.  407,  51  8.  W.  KJ07. 

Where  the  deposition  of  a  witness  la  talien 
in  a  foreign  jurisdiction  before  a  notary 
public.  Mud  the  witness  produces  a  reconL 
hut  declines  to  part  with  the  original,  but 
submits  the  origlunl  to  the  notary,  wbo  takes 
a  copy,  certifies  it,  aud  atta<dies  It  to  the 
deposition,  such  copy  is  ndmisslble  on  the 
reading  of  tbe  deposition. 

(1912)  McCord-Collins  Mei*cantile  Co.  v. 
Dodson,  32  Okla.  fi61,  121  1';k-.  10,S5; 
(1912)  T.  D.  Turner  &  Co.  v.  Dodson, 
32  Okla.  506.  121  Pac.  1087. 

§  24.    Irregularities  in  taking  or  return. 

(190!))  A  deiwsition  not  conforming  to 
requirements  and  duly  excepteil  to  pursuant 
to  Mausf  Dig.,  8S2054-2i)5S  (Ind.  Ter.  Auu. 
Stat.  1800.  S§  2000-2(173)  Is  not  admissible 
In  evidence. 

Lowrance  v.  Rlcliardson,  23  Okla.  343, 
100  Pac.  529. 

(1917)  Exceptions  to  a  d^>oaltlon  based 
on  the  fact  that  there  is  Inclosed  with  tlie 
deposition  a  letter  of  the  attorney  procur- 
ing the  taking  of  the  deposition,  containing 
a  statement  of  the  fees  due  the  notary  pub- 
lic, witnesses,  aud  stenographer,  incurred  in 
taking  the  deposition,  are  without  merit. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Jncksoii, 
03  Okla.  32,  162  Pac.  823. 

S  25.   Incompleteness  of  depooition. 

(1921)  A  portion  of  a  deposition  is  ad- 
missible in  evidence  if  the  iwrtlou  offered 
contains  all  tbe  evidence  tbe  wltn^s  testified 
to  upon  the  sabject  to  which  the  evidence  Is 
directed. 

Sealey  v.  Smith,  81  Okla.  97.  197  Pac. 
400. 

5  26.   Part  of  deposition. 

(1018)  It  is  not  error  for  the  court  to 
permit  a  party  to  an  action  to  offer  in  evi- 
dence part  of  a  deposition,  without  oflTcring 
all  of  the  deposition,  where  the  adverse  par- 
ty is  permitted  to  use  all  or  any  part  of 
said  deposition  as  evidence. 

Oklahoma  State  Bank  of  Cnshlnr  v. 
Buzzard,  61  Okla.  88,  175  Pac.  750. 

S  27.  Actions  and  proceedinga  in  which  depo- 
sition may  be  ased. 
(1903)  Where  n  party  obtained  permis- 
sion to  file  an  interplea  in  a  case  where 
deiMwitions  are  taken  and  are  on  file,  he  is 
bound  with  the  knowledge  of  the  condition 


of  the  record,  and  sncb  deiwsitlnns  should 
not  be  excluded  for  the  reason  that  tbe  Inter- 

l)leadfr  was  not  served  with  notice  of  their 
takhig. 

Miller  v.  Campbell  Commission  Co.,  13 
Okla.  75,  74  Pac.  507. 

§  28.   Parties  entitled  to  use  depositions. 

(IRItS)    Thp  admission  in  evidence  of  ex- 
hibits to  a  deposition  taken  by  defendant, 
hy  allowing  plaintiff  to  read  the  same  to 
the  jury,  is  wholly  in  the  court's  discretion. 
Moffett-Weat  Drug  Co.  v.  Byrd.  1  Ind. 
Ter.  612.  43  S.  W.  864. 

§  29.  Defects  and  objections. 

S  30.   Time  for  objection  in  general. 

(1018)  When  a  party  to  an  action  desires 
to  interpose  an  objection  to  questions  am]  an- 
swers contalneil  in  a  deposition,  Inken  when 
the  party  desiring  to  interpose  said  objec- 
tion did  not  apiwar  at  the  taking  thereof, 
KiK'li  objection  should  be  interi)ose<l  when 
the  question  or  answer  is  offered  in  evidence 
by  the  party  taking  it.  and  unless  such  objec- 
tion is  Interposed,  pointing  out  the  specifle 
question  or  answer  against  which  It  is  lev- 
eled, error  can  not  be  predicated  upon  an 
.iHsignment  of  error  that  the  trial  court 
committed  error  In  the  admission  of  said 
evidence,  without  designating  and  objecting 
to  the  introduction  thereof  at  tbe  time  it  Is 
offered. 

Hart  V.  Frost.  73  Okla.        175  Pac. 

257. 

5  31.   'Necessity  of  objection  before  trial. 

Objection  to  deposition  that  the  witness, 
though  living  out  of  the  state,  was  fre- 
quently within  the  state,  being  made  for 
the  first  time  after  commencement  of  trial. 
Is  to  date;  Mansf.  Dig.,  §§2955.  2956  (Ind. 
Tor.  Ann.  Stfit.  1899,  9§  207t*.  2071),  declar- 
ing that  no  exception  to  dei>osition,  other 
than  to  conii)etency  of  witness  or  relevancy 
or  coniiwtency  of  the  testimony,  shall  be  re- 
gnnled,  unless  filed  before  eorameucement  of 
trial,  and  that  the  couit,  on  motion  of  ettber 
imrty,  abnll  decide  on  the  exceptions  before 
commencement  of  the  trial. 

(1899)  Missouri,  K.  ft  T.  Ry.  Co.  v.  El- 
liott, 2  Ind.  Ter.  407.  61  S.  W.  1067; 
iim-t)  Hoot  V.  Coyle.  15  Okla.  574, 
83  Pac.  (WS. 

(18.<J9)  T'nder  Mansf.  Dig.,  S  2955  find. 
Ter.  Ann.  Stat.  1S99,  §  2070),  making  ex- 
ceptions to  depositions  other  than  to  the 
competency  of  testimony  or  witnesses  un- 
available, unless  noted  before  trial,  objec- 
tion to  deiKJsitions  first  made  on  the  trial 
comes  too  late,  though  by  mistake  of  the 
clerk  they  were  filed  with  tbe  wrong  case. 
Srisaonri,  K.  &  T.  Ry.  Co.  v.  Wilder,  3 
Ind.  Ter.  85,  53  S.  W.  490. 

(1911)  Where  a  deiMsition  is  taken  pur- 
suant to  notice,  and  the  opposing  party  ap- 
pears and  cross-examines  the  witness,  and 
the  testimony  Is  taken  by  a  stenographer, 
and  irametlintely  transcribed,  which  testi- 
mony Is  then  read  by  the  witness  and  sub- 
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scribed  by  lilm  In  the  preseuce  of  tbe  officer 
taking  tbe  deposition,  on  objections  to  the 
time  or  manner  of  taking  tbe  deposition,  or 
the  fact  that  tbe  stoiograpber's  notes  were 
transcribed  in  the  itbsence  of  tbe  officer,  be- 
ing made  by  opposing  counsel,  the  fact  that 
tbe  deposition  was  not  written  in  tbe  of- 
ficer's preeence  will  be  deemed  to  have  been 
waived,  and  can  not  be  raised  for  tbe  first 
time  upon  a  motion  to  suppress  tbe  deposi- 
tion so  taken,  filed  on  tbe  day  that  tbe  ac- 
tion is  called  fOr  trial. 

Trower  t.  Bobwt^  30  Okla.  215,  120 
Fac.  ei7. 

(1016)  Exceptions  to  depositions  should 
be  presented  to  the  court  before  trial  Is  com- 
menced, and  If  not  they  are  waived,  and  it 
Is  error,  after  the  jury  has  been  ewom, 
for  tbe  court  to  suppress  the  depositions, 
where  the  testimony  is  material  and  neces- 
sary in  order  to  establish  the  facta  dis- 
closed therein;  but  the  proper  practice  Is  to 
overrule  the  exceptions  then  and  to  pass 
upon  the  objections  to  competency,  etc,  when 
the  same  Is  offered  In  evidence. 

Welcb  T.  Ctanrcta,  5S  Okla.  000,  IBS  Fac. 
820. 

(1018)  It  in  error  for  the  court  to  permit 
objections  to  be  interposed  at  the  trial  of  a 
cause  to  questions  propounded  to  a  wltnes:) 
at  the  taking  of  the  deposition,  when  both 
parties  were  represented  at  the  taking  of 
said  deposition,  and  no  objection  was  inter- 
posed when  the  questions  were  asked  and 
answered.  But  when  the  evidence,  thus  re- 
jected at  tbe  trial  U  Incompetent  and  irrele- 
vant, the  action  of  the  court  in  permitting 
said  objections  to  be  Interposed  at  Qie  trial 
constitutes  harmless  error. 

Oklahoma  State  Bank  of  Cuahiug  v. 
Buzzard.  61  Okla.  88,  ITQ  Pac.  750. 

(1918)  Rev.  Idws  1910,  t  fiOOO.  requires 
exceptions  to  depositions  as  a  whole  to  be  in 
writing,  to  specify  the  grounds  <^  objections 
and  to  be  filed  with  the  papers  in  tbe  cause 
before  the  cunmencement  of  the  trial;  and 
wher^  for  the  first  time,  oral  objections  are 
made  to  a  deposition  as  a  whole  when  the 
same  is  offered  in  evidence  at  the  trial.  It 
is  not  error  for  tbe  court  to  overrule  the 
objections,  nor  do  tbe  facts  shown  in  tbe 
record  (stated  in  tbe  opinion)  justify  a  non- 
compliance with  the  statute, 

Bagg  ▼.  Shoenfelt,  71  Okla,  — ,  178  Pac. 
611. 

{  32.   Blodfl  of  making  objection. 

See  I  81. 

Ba^  r.  Shoenfdt,  71  Okla.  — ,  176  Pac. 
SU. 

{  33.   SuflScieney  and  scope  of  objection. 

(1895)  Where  an  lnterr(tgatory  Is  compe- 
tent, relevant,  and  material  under  any  of 
the  Issues  of  the  case,  although  the  ques- 
tion Is  of  duol  character,  and  might  also 
call  for  an  answer  for  which  there  may  be 
no  foundation  laid  in  tbe  pleadings,  it  is 
not  «Tor  to  overrule  an  objection  to  the 


question  as  Incompetent,  Irrelevant,  and  im- 
material. 

MulhaU  T.  Mulhall,  3  Okla.  262,  41  Fac. 
677. 

(1012)  Objections  to  the  Introduction  of 
an  entire  d^sltion  are  nntenable.  if  any 
part  of  it  is  admissible  In  evldm<^ 

BltterbuBch  v.  Atchison,  T.  ft  8.  F.  By. 

Co.,  198  Fed.  48. 

S34.   Vaiver. 

(1011)  When  a  deposition  has  been  read 
in  evidoice  at  one  trial,  without  objection, 
it  is  too  late  thereafter  to  raise  pnr^y  tech- 
nical objections  which  were  apparent  on  the 
face  of  the  deposition  prior  to  the  first  triaL 
Eldridge  v.  Compton,  30  Okla.  170,  119 
Pac;  1120. 

(1018)  By  virtue  of  Bev.  Laws  1010.  S 
5088,  a  deposition  intended  to  he  used  on  tbe 
trial  must  be  on  file  at  least  one  day  before 
the  day  of  trial,  but  Sev.  Laws  1010,  I  5090. 
provides  that  exceptions  to  depositions  as  a 
whole  can  be  made  only  In  writing  and  filed 
with  the  papers  In  the  case,  and  where  depo- 
sitions are  received  and  filed  the  day  of  trial 
but  before  the  commencement  thereof,  and 
both  parties  having  knowledge  of  the  filing 
announce  ready  for  trial  withont  the  party 
against  whom  tbe  deposition  Is  Intended  to 
be  used  requesting  additional  time  to  exam- 
ine and  prepare  and  file  excesBtixma,  AeM, 
that  he  thereby  waived  the  time  allowed  by 
the  statute  and  a  formal  vorbal  objection 
to  the  deposition  at  tiie  time  It  was  ofCned 
In  evid«ice  was  inoperly  overruled. 

Wichita  Fall  ft  N.  W.  By.  Co.  v.  Davem. 
74  Okla.       177  Pac.  900. 


DEPOSITORS. 

Bank  charged  with  knowledge  ot  depositor's 
signature,  see  Banks  and  Banklnir.  >  6S. 

Creditors  of  bank,  see  Banks  and  Banking, 
I  51. 

Wlio  are,  see  Banks  and  Banking,  I  3. 


DEPOSITORS'  GUARANTY  FUND. 

Levy  and  collection  of  assessment  for,  aee 

Constitutional  Law.  I  142. 
Liability  of  state  bank  to  pay,  see  Banks 

and  Banking,  i  3. 
Test  applied  to,  see  Trial,  S  83. 
Validl^  of  statute  creating,  see  Bonks  and 

Banking,  |  2. 

DEPOSITS. 

As  securl^  for  costs,  see  Clerks  of  Courts, 
§  21;  Costa,  1  la 

As  security  to  lessor,  see  Landlord  and  Ten- 
ant, S  77. 

Authority  of  cashier  to  receive,  see  Bai^ 

and  Banking.  {  46. 
County  deposit  not  a  "general  d^Kisit,"  see 

Banks  and  Banking,  S  3. 
Dismissal  of  appeal  for  failure  to  make  de- 

rsit  for  costs,  see  Appeal  and  Error, 
225. 
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F^nare  to  make  additional  deposit  for  coats, 

see  Appeal  aod  Errors  I  228. 
Failure  to  make  d^xwtt  for  coats,  see  Appeal 

and  Error,  S  221. 
For  coBts,  see  Justices  of  the  Peace,  1 66. 
Implied  deposit,  see  Banks  and  Bankinfr, 

I  51. 

In  bank,  see  Banks  and  Banking,  II  52-71, 
111. 

Liability  for  special  deposit,  see  Banks  and 
Banking,  I  106. 


IN  OOUBT. 


Other  than  money,  see  Banks  and  Banking, 
i  64. 

Requiring  customer  to  make  deposit  tor  gas 

meter,  see  Gas,  I  7. 
Requiring  deposits  to  cover  cost  of  appellate 

court,  see  Justices  of  the  Peace,  I  62. 
Special  deposits,  see  Banks  and  BanlElng, 

I  45. 

What  does  not  amount  to  special  deposit, 
see  Banks  and  Banking,  I  36. 


DEPOSITS  IN  COURT. 

This  topic  INCLUDES  the  placing  of  money  or  personal  property  into  the  hands  of 
offlcers  of  the  court  as  an  Incident  to  a  civil  action,  either  by  agreement  of  the  parties 
or  pursuant  to  statute  or  order  of  the  court,  to  abide  the  decision  of  the  court  In  the 
case;  duties  and  liabilities  of  depositaries;  r^bts  and  llaMlitles  of  the  parties. 

It  EXCLUDES  special  deposits  with  depositary  of  money  or  property  not  in  snit 
(Depositaries);  deposits  in  escrow  (Escrow);  general  de^KWits  In  bank  (Banks  and 
Banking). 

Analysis. 

§  1.   Withdrawal  or  return. 

Cr&sS'References. 


See  Deposits;  Interpleader,  S  5. 
Custody  and  care  of  funds  by  dorks  of 
courts,  see  Geriu  of  Courts,  f  18, 


Keeping  tender  good  by  deposits  In  court, 
see  Tender,  i  11. 


S  1.  Withdrawal  or  return. 

(1902)  Where  plalntitf  In  ejectment  al- 
leged title  throng  a  sale  to  his  grantor  by 
the  Cherokee  Nation,  and  admitted  the  nim- 
payment  of  certain  Installnwnts  of  the  pur- 
chase price,  but  paid  than  Into  court  on 
express  stipulation  that  they  were  to  be 
paid  to  the  intervener,  the  Cherokee  Nation, 
only  In  event  of  i^lntUTs  recovery,  it  was 
not  error,  on  sustaining  a  demnrrw  to  the 
complaint,  to  order  the  money  to  he  r^id 
to  plaintllT. 

Doiwhoo  V.  Howard,  4  Ind.  Ter.  438,  69 
S.  W.  927. 

(1902)  Aside  from  such  stipulation,  the 
court  having  decided  that  plaintUt  never  ac- 
quired any  title  by  virtue  of  the  conveyance 
to  him,  tlie  money  behn^ed  to  him,  and  the 
order  fbr  Its  return  was  proper. 

Donohoo  V.  Howard,  4  Ind.  Ter.  438,  68 

S.  w.  m. 


DEPOTS. 

Defluitlon  of,  see  Railroads.  It  17.  66. 
Duty  of  railroad  as  to,  see  Bailroads*  1  66^ 
Order  of  Corporation  Commlssim  as  to  lo- 
cation of,  see  Railroads,  I  17. 

DEPUTIES. 

Liability  of  sheriff  for  wrongful  act  of  dep- 
uty, see  Sberitb  and  CSoustables,  I  21. 

Of  sheriff  or  constable,  see  SherltTs  and  Con- 
stables, I  3. 

Of  United  States  marshals,  see  United  States 
Marshals,  1  6. 

Prosecutors  see  District  and  Prosecuting  At- 
torneys, 1  8. 

Tenure  of  office  ol^  see  Offlcers,  I  30. 

DEPUTY  SHERIFF. 

Eligibility  to  act  as  balliflT  wben  a  witness 
in  the  trial,  see  CMmlnal  Law,  I  492. 

DESCENT. 

Definition,  see  Descrat  and  Distribntlott.  I  7, 
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DESCENT  AND  DISTRIBUTION. 

This  topic  INCLUDES  the  tranonlaslon  of  property  by  Inheritance  and  its  dlstribo- 
tiOD  In  general,  advanceniHitB  to  heirs,  the  liability  of  helra,  next  of  kdn  and  otha 
distributees. 

It  EXCLUDES  disability  of  particular  cliisses  of  persons  to  Inherit  (Aliens;  Bas- 
tards);  administration  of  partnerships  and  community  property  (Partnership;  Mar- 
riage) ;  and  administration  of  estates  of  decedents  in  general  (Executors  and  Admin- 
istrators). 

Analysis. 

X.   Nature  and  Course  in  General. 

(A)    Heirs  and  Next  of  Kin, 

§  1.  Nature  of  succession  in  general. 

§  2.  What  law  governs. 

§  3.   In  general. 

§  4.   Personal  property. 

§  5.  Property  subject  to  descent  or  distribution. 

n.   Persons  Entitled  and  Their  Respective  Shares. 

(A)  Heirs  and  Next  op  Kin. 

§  6.  Kindred  in  general. 

§  7.   Consanguinity  and  affinity. 

ft  8.  Order  of  succession  in  general. 

§  9.  Descendants. 

§  10.   Children  in  general. 

§  11.  Parents. 

§  12.  Operation  and  effect  of  will. 

§13.   Pretermitted  child  or  issue  of  child. 

§  14.  Disqualification  to  take. 

1 15.   Causing  or  procuring  death  of  intestate. 

(B)  Surviving  Husband  or  Wife. 

§  16.  Nature  of  right  in  general. 

§  17.  Issue  of  intestate  also  suiriving. 

§18.   Issue  of  former  marriage. 

§  19.  Forfeiture  of  right. 

§20.  Conveyances  in  fraud  of  heirs. 

IIL   Rights  and  Liabilities  of  Heirs  and  Distributees. 

(A)  N.\TURE  AND  Establishment  of  Rights  in  General. 

§21.    Establishment  and  determination  of  heirship  or  right  to  share 
in  distribution. 

§  22.    Conveyances  and  other  transactions  between  hrirs  and  distributees. 

§  23.    Actions  by  heirs  or  distributees. 

§  24.   Relating  to  real  pro]>erty  or  interests  therein. 

§  25.   Relating  to  personal  properly. 

(B)  Debts  of  Intestate  and  Incumbrances  on  Property. 

§26.  Inabilities  on  receipt  of  personal  property  or  distributive  share. 

§  27.   Debts  enforceable. 

§28.  Actions  against  heirs,  distributees,  or  purchasers. 

§29.   Rights  of  action. 
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Cross-References. 


See  Indians. 

Accounting  for  rents  und  profits  on  advance- 
ment, see  Parent  and  CLIId,  i  G. 

Alienation  of  inherited  lauds  by  Indians, 
see  Indiana,  S  IS. 

Allotments  of  deceased  Creek  citizens,  see 
Indians,  8  16. 

Assignment  of  interest  in  estate  as  gift,  see 
Gifts,  S  2. 

Claims  against  estate  of  decedent,  see  Execu- 
tors end  Administrators,  fi  38. 

Collateral  attack  upon  order  appointing  ad- 
ministrator, see  Judgment,  8  338. 

Congressional  act  controlling  descent  of 
Seminole  lands,  see  Indians,  S  16. 

Creek  law  of  descent,  see  Indians,  §  10. 

Decree  of  distriliutloQ  of  estate,  see  Judg- 
ment, 8  31& 

Descent  of  Indian  lands,  see  Indians,  88  12, 
16. 

"Descent"  synonymous  with  "inherited,"  see 
Words  and  Phrases. 

Determination  by  courts  under  probate  juris- 
diction of  inberitance,  see  Indians,  8  24. 

Distribution  of  residue  of  estate  after  settle- 
ment by  executor,  see  Executors  and  Ad- 
ministrators, S  58. 

Establishing  heirship  of  illegitimate  child, 
see  Bastards,  8  8. 

Hearsay  evidence  of  pedigree,  see  Evidence, 
88  130-143. 

Indian  lands,        Indians,  8  16. 


Inheritance  hy  children  of  Creek  parents 
who  afterwards  enrolled  as  Seminole,  see 
Indians,  3  14. 

Inheritance  by,  from  or  through  Indians,  see 
Indians.  8  36. 

Inheritance  by  legitimated  children,  see  Bas- 
tards, 8  27. 

Inheritance  of  adopted  child  depend»it  upon 
statute,  see  Adoption,  S  4. 

Laws  of  descent  of  Indian  nation,  see  Con- 
stitutional Law,  3  141. 

Legitimation  of  bastard  children,  see  Baa- 
tards,  8  27;  Marriage,  8  10. 

On  death  of  Indian,  see  Indians,  8  16. 

Rejectlou  of  claim  against  estate  by  admin- 
istrator, see  Executors  and  Admlnlatratora, 
8  4n. 

R^ht  of  freedman  to  Inherit  from  deceased, 

see  Indians,  8  16. 
Right  of  inheritance  of  Indian  wlfe^  see  In> 

dians,  8  16. 
Right  of  inteimanied  noncltisen  husband 

of  citisen  of  Creek  Nation,  see  Indians, 

8  16. 

Rule  of  descent  of  property  of  Seminole  In- 
dian, see  Indians,  8  16. 

Statutory  provisions  for  Inheritance  of  In- 
dians, see  Indians,  8  16. 

Under  laws  of  Indian  nations,  see  Indians, 
8  16. 

Use  of  term  "heirs"  to  designate  devisees, 
see  Wills. 


L  NATURE  AND  COURSE  IN  GENERAL. 

(A)  HEIRS  AND  NEXT  OP  KIN. 

S  1.    Nature  of  sacceHsion  in  general. 

(1916)  At  common  law,  "descent,"  or 
"hereditary  succesaion."  is  the  title  whereby 
a  man  on  the  death  of  his  ancestor  acquires 
his  estate  by  right  of  representation,  as  his 
heir  at  law.  "An  heir,"  therefore,  is  he  upon 
whom  the  law  casts  the  estate  toimediately 
upon  the  death  of  the  ancestor;  and  an  es- 
tate, so  descending  to  the  heir,  is  in  law 
called  the  "Inheritance." 

MofTett  V.  Conley,  63  Okla.  8,  163  Pac. 

lis. 

8  2.  What  law  govema. 
8  3.  ■ — -  In  general. 

{l&iS)    Where  an  Intestate  at  the  time  of 

his  death  was  a  resident  of  this  state  and 
owned  property  which  at  the  time  was  situ- 
ated ill  this  state,  the  laws  of  Oklahoma  will 
govern  as  to  the  dest-ent  and  distribution 
of  said  property,  and  not  the  laws  of  the 
stjite  where  said  property  may  hare  been 
acquired. 

In  re  Banies'  Estate,  47  Okla.  117,  147 

Pnc  .W, 

(!92(»)  The  Kansas  statute  disinheriting 
one  convicted  of  killing  ancestor  does  not 
govern  inheritance  in  Oklahoma. 

Harrison  v.  Moncravle,  261  Fed.  776. 


S  4.   Personal  property. 

(1803)  In  a  controversy  which  Involves 
the  right  of  a  hustmnd  to  the  personalty  of 
bis  deceased  wife,  both  uf  them  being  citi- 
zens of  the  Cre^  nation,  in  the  United 
States  conrt  for  the  Indian  Territory,  the 
rule  of  decision,  In  the  absence  of  evidence 
as  to  what  the  Creek  law  is,  is  the  law  of 
the  forum,  which,  by  Act  Cong.  May  2,  1890, 
cb.  182,  26  Stat  81  (Ind.  Ter.  Ann.  Stat 
1899,  p.  7),  is  Mansfield's  Digest  <ft  the  Laws 
of  Arkansas. 

Davison  T.  Gibson,  86  Fed.  443. 

8  5.  Property  sabject  to  descent  or  distribih 
tion. 

(1902)  Under  Rev.  Slat  U.  S.  1878, 
8  2291  (U.  S.  Comp.  Stat.  1901,  p.  1390),  on 
the  death  of%n  entryman  his  homestead  de- 
si-ends  to  his  widow,  and  not  to  the  heirs 
generally, 

Crist  v.  Cosby,  11  Okla.  635,  69  Pac.  885. 


IL   PERSONS  ENTITLED  AND  THEIR 
RESPECTIVE  SHARES. 

(A)  HEIRS  AND  NEXT  OF  KIN. 

S  6.   Kindred  in  general. 

§  7.  Consanguinity  and  a£fuiity. 

Sec  §  1. 

Moffett  V.  Conley,  63  Okla.  3,  163  Pac. 
118. 
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(190S)  The  word  "beln"  in  I  8.  of  Greek 
Laws  of  descent  and  diatribntlon  Bet  forth 
in  Penrmaa'a  Dig.  of  1900,  means  '^sUldren" 
in  the  case  in  band. 

De  GraEFenreld  v.  Iowa  Land  &  Tnut 
Co.,  20  Okla.  687,  95  Pac.  624. 


i  8.  Order  of  sncce^uon  in  generaL 

(1016)  Seas.  Laws  1909,  ch.  35,  providing: 
"Second.  If  the  deced«it  have  no  Issne,  the 
estate  goes  one-half  to  the  snrvlring  hus- 
band or  wife,  and  the  remaining  one-half 
to  the  decedent's  father  or  mother,  or  If  be 
leave  both  father  and  mother  to  them  In 
equal  shares.  If  there  be  no  father,  then 
one-half  goes,  in  equal  shares,  to  the  brothers 
and  aiBters  of  the  decadent,  and  to  the  chil- 
dren of  any  deceased  brother  or  sister,  by 
right  of  reptesratatlon.  If  decedoit  leaves 
no  issne,  nor  husband  nor  wife,  the  estate 
must  go  to  the  father  or  mother,  or  if  he 
leave  both  father  and  mother,  to  them  in 
equal  shares.  •  •  It  was  held  that 
by  said  act  it  was  the  legislative  Intent  to 
put  the  mother  on  eguallt?  with  the  father 
in  Inheriting  from  a  deceased  son,  and  that 
through  inadvertence  following  the  words 
"If  there  be  no  father"  the  words  "or 
mother"  were  left  off. 

Squint  Eye  v.  Crooked  Ann,  56  Okla. 
69,  1S6  Pac.  1147. 


(1916)  Under  Sees.  Laws  1909,  ch. 
providing:  "Fourth.  If  the  decedent  leave 
no  issue  nor  husband,  nor  wife  nor  father, 
and  no  brother  or  sister  Is  llvingi  at  the  time 
of  his  death,  the  estate  goes  to  his  mother 
to  the  exclusion  of  the  issue,  if  any,  of  de- 
ceased's brothers  or  sisters,"  It  was  held. 
In  view  of  subdivision  2,  that  there  was  no 
field  tor  Its  operation;  that  It  was  taken 
from  an  ulstlng  statnte  and  Inadvertency 
reenacted,  but  was  surplusage. 

Squint  Bye  y.  Crooked  Arm,  66  Okla. 
69,  155  Pac.  1147. 


(1916)  Where  the  decedent  was  never 
married,  leaves  no  issue  nor  father,  but 
leaves  a  mother  and  half  brothers  and  sis- 
ters and  children  of  a  deceased  half-sister, 
the  mother  takes  the  oitlre  estate  to  the  ex- 
clusion ot  such  half  brothers  and  ststers  and 
the  children  ot  auch  deceased  half-sister. 
Squint  Bye  v.  Crooked  Arm,  S6  Okla. 
69,  156  Pac.  U47. 


S  9.  Descendants. 

S  10.  Childrai  m  general. 

(1915)  The  word  "children,"  as  used  in 
subdivision  8  of  Rev.  Stat  1910,  i  8418, 
which  jvovldefl  that.  If  there  be  no  Issne^  nor 
hurtmnd,  nor  wife,  nor  fiitber,  nor  mother, 
the  estate  of  an  intestate  descends  in  equal 
shares  to  the  brothers  and  sisters  of  the 
decedoit,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation, 
does  not  include  grandchildren  of  a  deceased 
brother  or  sister  of  the  Intestate. 

Lowrey  v.  LeFlore,  48  Okla.  286,  149 
Pac.  1112. 


(1915)  Ordinarily,  the  word  "children'* 
means  the  immediate  off^irlng,  and  does  not 
Include  "grandchildren." 

Lowrey  v.  LeFlore,  48  Okla.  286,  149 
Pac.  U12L 

The  term  'VrhUdren  of  any  deceased  tHrotbor 
or  sister,"  as  used  in  the  third  snbdivlsion 
of  Rev.  Laws  1910,  S  8418,  has  reference  to 
the  sons  and  daughters  ot  swdi  broUier  or 
sister,  and  doee  not  include  grandsons  and 
granddaughters,  or  other  more  remote  de- 

(1915)  Falter  V.  Walker.  47  OkU.  527, 
149  Pac.  1111 ;  (191.>)  Bums  t.  Tlffee, 
49  Okla.  262,  162  Pac.  S6& 

(1915)  "Children,"  with  respect  of  par- 
enUge,  means  sons  and  daughters,  of  irtiat- 
ever  age,  and  the  term  is  never  held  to  In- 
clude grandchildren  or  more  remote  desoend- 
ants,  unless  a  strong  case  of  Intention  or 
necessary  Implication  requires  It 

Editor  T.  Walker,  47  OUa.  627, 140  Pac 
lllL 

(1918)  Where  one  dies  lutestete,  leaving 
a  legitimate  child,  collateral  kindred  of  such 
decedent  have  no  Interest  in  his  estate. 

Caulk  V.  Lowe,  74  Okla.  — .  178  Pac. 
lOL 

S  11.  Parents. 

In  view  of  Mansf.  Dig.  I  2522  (Ind.  Ter. 
Ann.  Stat  1809,  I  1820),  S  2628  (1  1827). 
If  2671,  2501  (Si  1859,  1870),  rdatios  to 
descent  and  distribution,  it  is  held  that 
where  a  husband  died  leaving  a  widow  and 
his  mother,  the  latter  inherited  the  estate, 
subject  to  the  widow's  dower  interest  In  one- 
third  of  both  personalty  and  realty. 

(1901)  Ntvens  v.  Nlvens,  4  Ind.  Ter.  60, 

64  S.  W.  604,  reversed  (1904)  133  Fed. 

89. 

(1915)  Where  the  parents  of  a  deceased 
minor  had  been  separated  one  or  two  years 
at  the  time  of  the  death  of  snch  minor,  ttie 
parent  who  has  had  the  entire  burden  of 
parental  duty,  including  maintenance  as 
fls  custody  and  personal  attraitkm  of  snch 
minor,  during  the  full  period  of  snch  scfwra- 
tion,  takes  all  the  estate  of  such  minor,  under 
Sess.  Laws  1909,  p.  549,  ch.  36,  I  1,  snbd.  8 
(Rev.  Laws  1910,  8  8418). 

Bruce  t.  Mcintosh.  57  Okla.  774,  160 
Pac.  261. 

(1915)  The  word  "care."  as  used  in  Seas. 
Laws  1009,  p.  549,  ch.  86,  f  1.  snbd.  3  (Rev. 
Laws  1010,  f  8418),  in  respect  to  desooit  of 
the  estate  of  a  deceased  minor  bavlng  no 
Inheritable  kin,  except  pamto  who  are  not 
living  together,  requires  that  the  parent  In 
whose  behalf  sole  heirship  is  claimed  must 
be  shown  to  have  borne  practically  the  en- 
tire burden  of  parental  duty,  including  main- 
tenance and  snch  other  expenses  as  such 
duty  requires,  toward  such  minor  at  the  time 
of  such  minor's  death  and  during  snbstan* 
tially  the  full  period  of  such  s^ration. 
Bruce  v.  McIntoA,  57  Okla.  774.  169 
Pac.  26L 
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(1919)  Under  Ber.  Laws  IMO,  1  8418, 
BDbd.  8,  where  a  minor  dies  leaving  estate 
and  no  lasne  and  both  parents  surrlve  blm, 
but  are  not  living  together  at  the  time  of 
his  death,  and  It  appears  that  during  their 
period  of  divorcement  and  separation  each 
parent  has  contributed  about  the  same  to- 
ward the  support  of  the  minor,  and  each  has 
borne  about  the  same  burden  in  caring  for 
him,  his  estate  in  such  case  will  descend  to 
the  parents  in  equal  shares. 

Alberty  v.  Alberty,  72  Okla.  — ,  180  Pac. 
370. 

{ 12.  OpmtiM  and  effect  of  wilL 

S  13.   Pretermitted  child  or  istne  of  child. 

(1901)  Under  Ind.  Ter.  Ann.  Stat  1899, 
I  3S72  (Mansf.  Dig.  §  6600),  providing  that 
a  testator  omitting  to  mention  a  living  child 
shall  be  deemed  to  have  died  Intestate  as  to 
such  child,  entitling  It  to  a  share  of  the 
estate,  an  Intentional  or  accidental  omission 
to  mention  a  child,  though  not  invalidating 
the  will  as  to  those  mentioned,  entitled  such 
child  to  api^  to  the  court  for  relief. 

George  v.  Robh,  4  Ind.  Ter.  61.  64  S.  W. 
016. 

(1921)  Posthumous  children  unprovided 
fOr  In  the  father's  will  succeeds  to  the  same 
portion  of  the  real  and  personal  estate  as  if 
tlie  father  had  died  intestate  and  their  es- 
tate comes  to  them  by  inheritance  and  not 
by  the  will. 

Boberson  v.  Hurst.  SO  Okla.  115,  191 

pbc.  sea 

{ 14.  DisqnaliBcation  to  take. 

S  15.   Caasing  or  procuring  death  of  in* 

(1913)  The  power  to  declare  the  rule  for 
the  desoAit  of  property  is  vested  In  the  Leg- 
ialatnre;  and  where  It  has  provided  In  plain 
and  peronptory  language  that  a  husband 
shall  Inherit  from  his  deceased  wife,  and  no 
exception  is  made  on  account  of  criminal 
conduct,  the  court  Is  not  Justified  In  read- 
ing into  the  statute  a  clause  dialnlieritlng 
a  husband  because  he  Celonlonsly  killed  his 
intestate  wife. 

Holloway  v.  SffcCormtck,  41  Okla.  1,  136 
Pac.  IIU. 


(B)  SURVIVING  HUSBAND  OR  WIFE. 

Rights  as  to  homestead,  sec  Homestead, 
H  62-58. 

S  16.   Nature  of  right  in  general. 

(1910)  Where,  prior  to  the  admission  of 
the  state  Into  the  Union,  testator  died  In 
what  was  then  Indian  Territory,  now  a  part 
of  this  state,  the  owner  of  certain  insurance 
pollclee  on  bis  life,  i>ayable  to  himself,  or, 
after  his  death,  to  his  "executors,  adminis- 
trators, or  assigns,"  the  proceeds  of  which 
were  collected  by  bis  executors;  and  at  the 
time  of  hla  death  Hanaf.  Dig.,  eh.  02,  on 
"dower.**  had  been  extended  to  and  was  In 
force  In  Indian  Territory  by  act  of  congress 
of  Hay  2.  1890,  and  provided:  "Sec.  2691 
(Ind.  Ter.  Ann.  Stat  1889^  1 1879) :  A  widow 
shall  be  enUtled,  as  part  of  ber  dower,  abso- 


iDtely  in  her  own  right,  to  one-third  part  of 
the  personal  estate,  including  cash  on  hand, 
bonds,  hills, '  notes,  book  accounts,  and  evl- 
tlwices  of  debt;  whereof  the  husband  died 
Klzed  or  possessed,"  and  after  renouncing 
the  will,  testator's  widow  petitioned  the 
United  States  court  for  Indian  Territory, 
western  district,  wherein  his  estate  was  in 
course  of  administration,  to  decree  her  dower 
in  the  proceeds  of  said  policies,  which  pro- 
ceeding was,  on  admission  of  the  state,  prop- 
erly transferred  to  the  county  court  of  the 
county  In  which  was  located  the  court  where 
said  case  was  pending,  where  the  petition 
was  granted;  the  proceeds  were  a  part  of 
testator's  estate ;  and  he  died  "seised"  there- 
of within  the  meaning  of  said  section  and  the 
court  had  jurisdiction  to  and  did  not  err  In 
allotting  dower  In  such  proceeds. 

BurdeU  V.  Burdett,  26  Okla.  416,  109 
Pac.  922. 

(1010)  The  term  "seised"  as  used  In 
Mansf.  Dig..  I  2591  (Ind.  Ter.  Ann.  Stat 
1800,  S  1807),  when  applied  to  dower  In  pei^ 
sonalty,  means  "title"  or  "ownership,"  which 
carries  with  it  the  Immediate  right  to  pos- 
session. 

Burdett  v.  Butdett,  26  Okla.  416,  109 
Pac.  922. 

(1010)  In  a  proceeding  by  a  widow  In  tbe 
United  States  court  In  the  Indian  Territory 
to  have  dower  awarded  her  In  the  proceeds 
of  life  Insurance  policy  which  proceeding 
was  properly  transferred  to  the  county  court 
after  admission  as  a  state,  there  being  no 
children  of  tbe  marriage,  tbe  petitioner  Is 
entitled  to  be  endowed  of  one-half  of  tbe 
proceeds  of  the  policy,  of  which  may  t>e  col- 
lected by  the  administrator,  absolutely  and 
in  her  own  right  as  provided  by  Manst 
Dig.,  i  2692  (Ind.  Ter.  .  Ann.  SUt  1899) 
i  1880). 

Burdett  v.  Burdett,  26  Okla.  416.  109 
Pac.  922. 

(1910)  Policies  of  Insurance  Issued  to  in- 
sured on  bis  own  life,  payable  to  himself, 
or,  at  .his  death,  to  his  separate  property, 
the  proceeds  of  which,  If  not  otherwise  de- 
posed of  by  him.  go  to  his  executora  as  part 
of  his  estate,  subject  to  the  widow's  dower, 
as  provided  in  Mansf.  Dig.,  ch.  63  (Ind.  Ter. 
Ann.  Stat  1809,  ch.  23),  extended  over  and 
In  force  In  Indian  Territory  at  tbe  time  of 
his  death. 

Burdett  v.  Bunlett.  26  Okhi.  416,  109 
Pac.  922. 

(1916)  Where  an  Intestate  dies  In  this 
state  without  Issue,  leaving  his  wifie  aorvlv- 
Ing,  she  takes,  under  the  second  subdivision 
of  i  8418.  Rev.  Laws  1010  (Comp.  Laws 
1900,  8  80S6),  aU  property  left  by  him,  sit- 
uated In  this  state,  acQiiired  by  the  joint 
Industry  of  herself  and  her  deceased  hus- 
band during  coverture. 

In  re  Barnes'  Estate,  47  Okla.  117,  147 
Pac.  604. 

{17.   Issue  of  inlesUte  also  surviving. 

i  18.   Issue  of  former  marriage. 

(1912)  Where  S..  who  was  twice  married, 
died,  leaving  a  widow,  a  child,  the  fruit  of 
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the  first  marriage,  and  an  estate,  the  greater 
iwrtion  of  which  was  acquired  by  the  joint 
Industry  of  the  decedent  and  the  wife  of  a 
secoud  marriage  during  tlielr  coverture,  it 
was  held  that  the  chUd  by  the  first  wife 
constituted  "Issue"  within  the  meaning  of 
the  term  as  used  in.  the  secoud  proviso  of 
Comp.  Laws,  liX>9,  I  80S5,  which  reads: 
"Provided,  tn  all  cases  where  the  property 
is  acquired  hy  the  joint  Industry  of  husband 
and  wife  during  coverture,  and  there  is  no 
issue,  the  whole  estate  to  so  to  the  survivor, 
at  whose  death  if  any  of  the  said  property 
remain,  one-hHtf  of  such  property  shall  go 
to  the  heirs  of  the  husband  aud  one-half  to 
the  heirs  of  the  wife,  according  to  the  right 
of  repi'esentation." 

Selinfer  v.  Ballou,  35  Okla.  16f>,  128  Pac. 
49a 

§  19.    Forfeiture  of  right. 

(1920)    Laws  of  Oklahoma  1915,  ch.  136, 
S  1,  disinheriting  on  couvietlon  of  liilling  an- 
cestor, does  not  disinherit  In  another  state. 
Harrison  v.  Moneravle.  264  Fed.  776. 

S  20.   Conveyances  in  fraud  of  heirs. 

(1919)  Where  a  husband  bequeathed  to 
his  wife  one-t^lrd  of  his  real  estate  in  trust, 
and  the  remaining  two-thirds  to  certain  of 
his  children,  naming  them.  In  trust,  all  to 
be  held  by  a  trustee  until  the  youngest  child 
then  living  becomes  of  age.  one-third  Interest 
to  he  then  conveyed  to  the  wife,  and  the 
remaining  two-thirds  to  be  divided  among 
the  children,  the  Income  pending  the  trust 
to  the  use  of  the  wife  and  children  in  the 
proportions  named,  the  provision  was  in  con- 
travention of  Rev.  Laws  1910.  §  8341,  making 
the  wife  the  forced  heir  of  iier  husband. 
Hill  V.  Buckholtz,  75  Okla.  196,  183  Pac. 
42. 


III.  RIGHTS  AND  LIABILITIES  OF  HEIRS 
AND  DISTRIBUTEES. 

(A)  NATURE  AND  ESTABLISHMENT  OF 
RIGHTS  IX  GENERAL. 

S  21.   Establishment  and  detennuution  of  heir< 
(ihip  or  right  to  share  in  difltribotion. 

(1914)  It  Is  a  presumption  of  law  that  a 
person  dying  Intestate  bns  left  heirs  capable 
of  succeeding  to  his  estate. 

Modem  Woodmen  of  America  v.  Ghrom- 
ley,  41  Okla.  532. 139  Pac.  306. 

(1919)  Where  a  minor  dies,  leaving  estate 
and  no  Issue,  and  both  parents  survive  him, 
but  are  not  living  tof^ethsr,  it  Is  a  question 
of  fact  to  be  determined  from  the  evidence 
as  to  which  parent  has  had  the  care  of  such 
minor  during  their  separation ;  and,  where 
the  testimony  is  conflicting,  tiie  finding  of 
fact  by  the  trial  court  will  not  be  disturbed 
by  the  Supreme  Court,  unless  it  Is  clearly 
against  the  weight  of  the  evidence. 

Alberty  v.  Alberty,  72  Okla.  — ,  180  Pac. 
370. 

(1919)  Petition  of  the  plaintiff  examined, 
and  held  that  the  same  stated  a  cause  of 


action  in  favor  of  the  plaintiff,  and  It  was 
error  to  have  sustained  a  demurrer  thereto. 
Hill  V.  Buckbolts,  75  Okla.  196,  183  Pac. 
42. 

i  22.   Conveyances  and  othw  transactiims  be- 
tween heirs  and  distributees. 

(1919)  Compromises  of  doubtful  rights 
lire  upheld  by  general  policy  as  tending  to 
prevent  litigation  In  all  enlUllitened  sjrvtems 
of  jurisprudence.  Much  more  readily  will 
courts  of  equity  give  effect  to  agreements  of 
compromise  of  conflicting  claims,  especially 
when  they  partiike  of  the  nature  of  family 
arrangements. 

Vinson  v.  Cook.  76  Okla.  46,  184  Pac.  97. 

(1919)    The  county  court's  order  approv- 
ing the  settlement  of  heirship  contest  held 
valid  and  therefore  protected  administrator 
in  making  payment  out  of  estate  aa  directed. 
Vinson  V.  Cook,  76  Okla.  46,  184  Pac.  97. 

§  23.    Actions  by  heire  or  distributees. 

§  24.   Relating  to  real  property  or  inter- 

eats  therein. 
(1007)  The  administrator  of  deceased  is 
not  a  necessary  plaintiff  to  an  action  by  the 
lieirs  to  recover  realty  which  was  part  <rf 
the  estate  of  deceased,  and  is  a  proper  plain- 
tiff only  where  he  Is  entitled  to  possession 
of  the  property  with  which  to  pay  debts 
against  the  estate. 

Scroggins  V.  Oliver,  7  Ind.  Ter.  740,  104 
S.  W.  1161. 

§  25.   Relating  to  personal  property. 

(1911)  Under  the  laws  existing  in  the 
Indian  Territory  at  the  time  of  the  erection 
of  the  state  (Mansf.  Dig.  S  2522  [Ind.  Tier. 
Ann.  Stat.  1899,  S  1S20]),  the  personal  es- 
tate not  disposed  of  nor  otherwise  limited 
by  marriage  settlement,  when  a  peAon  dies 
intestate,  descends  to  be  distributed  In  par- 
cenary to  his  or  her  kindred,  male  and 
fi-male,  subject  to  the  payment  of  his  or  her 
debts. 

First  Nat.  Bank  of  Muskogee  T.  Tevls, 
29  Okla.  714,  119  Pac.  218. 

(1911)  There  being  no  outstanding  debts 
against  an  estate,  and  letters  of  administra- 
tion haWng  neither  been  applied  for  nor 

granted,  the  heirs  may  maintain  an  action 
to  recover  personalty  belonging  to  the  estate. 
First  Nat.  Bank  of  Muskogee  v.  Tevls, 
29  Okla.  714,  119  Pac.  21& 

(1919)  Rev.  lAwB  1910,  {  6464.  provides 
that  In  the  final  order  or  decree  of  distribu- 
tion "the  court  must  name  the  persons  and 
the  proportions  or  parts  to  which  each  ahaU 
he  entitled;  and  such  persons  may  demand, 
sue  for  and  recover  their  respective  shares 
from  the  executor  or  administrator  or  any 
[)er!M>n  having  the  same  in  possession.  Such 
oi-der  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees  or  devisees,  subject  only  to 
Ik*  reversed,  set  aside,  or  modified  on  ap- 
l>eal." 

Farmers  Bank  &  Trust  Co.  t.  Sbeffler, 
78  Okla.  44,  186  Pac.  479. 

(1919)  Where  after  an  administrator  was 
dlsehai^ed,  and  the  property  turned  over 
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to  the  ad  ministrn  tor's  wife,  who  was  the  sole 
heir,  the  heir,  upon  presenting  the  adminis- 
trator's deposit  book  to  the  hank,  discovered 
among  the  canceled  checks  the  personal  note 
of  the  administrator  marked  paid,  with  a 
debit  slip  attached  showing  that  it  liad  been 
paid  out  of  the  funds  of  the  estate,  the  belr 
was  entitled  to  maintain  an  action  against 
the  bank  to  recover  the  money  so  paid. 

I-^rniers  Bank  &  Trust  Co.  v.  Sheffler, 
T8  Okla.  44,  186  Pac.  479. 

(B)  DEBTS  OF  INTESTATE  AND  IXCUM- 
BKANCE8  ON  PROPERTT. 

{ 26.    Liabilities  on  receipt  of  personal  proptr 

eriy  or  distributive  share. 
9  27.   —Debts  enforceable. 

(tl)l.'>)  Where  a  claim  against  the  estsite 
of  a  deceased  person  does  not  accrue  or  be- 
come enfortreabte  until  after  the  administra- 
tion of  the  estate  has  been  closed,  and  all 
the  property  has  been  distributed  and  passed 
into  the  imnds  of  the  heirs,  its  collection 
may  l*  enforced  by  a  direct  action,  in  the 
district  court  against  the  heirs  of  the  de- 
ceased, and  they  may  be  held  liable,  in  such 
»n  action  to  the  extent  of,  the  assets  received 
by  them  from  the  estiite;  and  a  demurrer  to 
the  jurisdiction  of  the  district  court  in  such 
on  action  should  be  overruled. 

Chitty  v.  Glllett,  4«  Okla.  724,  148  Pac. 
1048. 

S  28.   Actions  against  heirs,  distribatees,  or 

purchasers. 
§29.   Righu  of  action. 

(1021 )  Where  a  claim  against  the  estate 
of  a  deceased  person  does  not  accrue  or  be- 
come enforceable  until  after  the  administra- 
tion of  the  estate  has  been  distributed  and 
imssed  l^to  the  bands  of  the  heirs,  its  col- 
lection may  foe  enforced  by  a  direct  action, 
in  tbe  district  court  against  the  beirs  of 
the  deceased,  and  they  nuiy  be  held  liable 
in  such  an  action  to  the  extent  of  the  assets 
received  by  them  from  the  estate. 

O'Neill  V.  Lauderdale.  841  Okla.  170,  196 
Pac.  121. 

DESCRIPTION. 

Ambiguous  description  of  property  in  mort- 
gage, see  Evidence,  S  160, 

Certainty  of  description  prerequisite  to 
award  of  s|)eciflc  performance,  see  Sijeciflc 
Performance,  S  13. 

Erroneous  description  of  land  In  decree  for 
alimony,  see  Judgment,  S  117. 

Failure  of  petition  to  describe  land  with 
sufficient  certainty,  see  Si)eclfic  Perform- 
ance, f  13. 

(loods  in  bill  of  lading,  iwe  Carriers,  I  30. 

Ill  chattel  mortgage,  see  Chattel  Mortgages, 
8S  20,  21. 

Indefinite  description  in  mortgage  does  not 
necessarily  Invalidate  It,  see  Mortgages, 
8  16. 

Names  of  individuals,  see  Names. 

Of  animals  sold,  see  Animals,  S  23. 

Of  debt  in  assignment  for  benefit  of  creditors, 

see  Assignments  for  Benefit  of  Creditors, 

i  22. 

(16— Okla.  2.) 


Of  debt  secured  by  mortgage,  see  Chattel 
Mortgages,  8  42. 

Of  land  by  government  patents,  see  Navi- 
gable waters,  §  o. 

Of  lands.  In  indictment,  see  Bribery,  I  4. 

Of  lauds  reserved  from  operation  of  oil  lease, 
see  Mines  and  Minerals,  I  18. 

of  mortgaged  goods,  see  Chattel  Mortgages, 
Si  20,  23. 

Of  offense  in  ball  bond,  see  Ball,  8  19. 

Of  pro|>erty  conveyed,  sec  Boundaries,  88  2- 
3;  Dee<l8.  8  37. 

Of  pnijierty.  In  forcible  entry  and  detainer, 
see  Forcible  Kntry  and  Detainer,  !  IS. 

Of  property  in  i)etition  in  reiilevm,  see  Chat- 
tel Mortgages,  §  79. 

Of  proT>erty  Insurwl,  see  Insurance,  8  47. 

Of  projierty  mortgage*!,  see  Clmttel  Mort- 
gjiges,  §S  20,  22. 

Of  purchaser  of  liquor  in  indictment  for  Il- 
legal sale,  see  Intoxicating  Liquors,  8  63. 

Of  real  i)roi)erty — 8ufflcienc-y  of,  see  Mort- 
gages, 8  36. 

Of  stolen  pro|>ert}',  see  I^areeny,  |2t. 

Of  tyiiewrlter  in  title  note,  see  Sales,  8  164. 

I'.irol  evidence  to  identify,  see  Evidence, 
8  230. 

Property  embraceil  by  chattel  mortgage,  see 
Chattel  Mortgages.  8  20. 

Itefurmation  of  Instruments  as  to  matters  of 
description,  sec  Ileformatioii  of  Instru- 
ments, §  5. 

^iifticiency  of  In  petition  for  drain,  see 
Drains,  8  2. 

DESIGNATION. 

<)f  Judges,  see  Courts,  1 37. 


DETECTIVES. 

Instigating  burglary  as  affecting' responsi- 
bility for  crime,  see  Burglary,  8  1. 

DETINUE. 

See  Re|>levin. 

Detinue  defined,  see  Action,  8 14. 

DEVASTAVIT. 

Pleading  in  action  by  ward,  see  Uuardlan 
and  Ward,  §  HI. 


DEVISES. 

See  Wills. 

Of  real  estate  burdened  with  legacy,  see 
Wills.  88  !>4,  9f>,  100,  101. 


DIAGRAM. 

Use  of  on  trial  of  case,  see  Ai>peal  and  Error, 
8  633. 

DIKES. 

Right  of  riparian  owner  to  construct,  see 
Waters  and  Water  Courses,  8  16. 
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DIU6ENGE. 

Aifectlng  right  to  coutlnoance,  see  Continu- 
ance, S  14;  Crimliial  Law,  S  333. 

Affecting  rlgbt  to  new  trial,  see  Criminal 
Law,  S  948;  New  Trial,  |  49. 

Affldavitfl  to  show  how  to  obtain  eerrlce  on 
nonresident,  see  Process.  S  25. 

Api^catlou  for  continuance,  see  Oonttnoance, 
i  21;  Criminal  Law.  I  337. 

Application  for  new  trial,  see  Trial,  S  62. 

Apidlcatlon  In  proceeding  for  change  of 
Jndge^  aee  Jndget,  S  86. 

Collection  of  jdedged  notes,  see  He^ea,  {  8. 

Discovery  of  newly  dlscorerad  evldenoes  as 
ground  for  new  trial,  see  Criminal  Law, 
i  748. 

Fallare  to  show  In  proceeding  to  set  aside 

Judgment  see  Judipnent;  {  161. 
Newly  discovered  evidence  see  New  Trial, 

i  40. 

To  obtain  proper  case-made,  see  Criminal 

Law.  fl  734. 
^Transaction  of  work  under  oil  and  gas  lease, 

see  Mines  and  Minerals,  }  32. 

DIRECT  ATTACK. 

D^nltion,  aee  Judgment,  }  233. 
Judicial  proceeding,  see  Judgments,  i  223. 
On  domestic  Judgments,  see  Judgment,  8  124. 
Suit  to  vacate  and  set  aside  order  of  county 

court,  see  Elxecntors  and  Administrators, 

i  8& 

DIRECTION  OF  VERDICT. 

See  Aeconnt,  Action  of,  |  9;  Peremptory  In- 
strocUou;  Trhil,  VI,  D. 

Absence  of  proof  of  negligence,  see  Negli- 
gence, 9  66. 

Action  against  carrier,  see  Carriers,  I  191. 

Action  for  death  benefits,  see  Insnrance, 
i  256. 

Action  for  malicious  prosecatlon,  see  Mali- 
cious Prosecution,  8  21. 
Action  for  personal  injuries,  see  Miaster  and 

Servant,  8  138. 
Action  on  note,  see  Bills  and  Notes,  S  197. 
Conflicting  evidence,  see  Contracts,  9  165; 

Trial,  8  76. 
Conflict  of  evidence  upon  employmait  of 

broker,  see  Brokers,  8  47. 
Considerations  of  court  on  motion  to  direct 

verdict,  see  Trial,  8  96. 
Consideration  of  evidence  on  motion  of,  see 

Trial,  I  72. 
Controverted  questions  of  fiact,  see  Trial, 

8  78. 

Determination  of  question,  see  Appeal  and 

Error,  8  682. 
Effect  of  motion  to  direct  verdict,  see  Jury, 

Sl9;    Frauds,   Statute  of,   862;  Trial, 

88  89,  94. 

Either  motion  for  or  demurrer  to  evidence 
necessary  to  secure  review  in  criminal 
prosecution,  see  Criminal  Law,  8  610. 

Evidence  tending  to  soi^rt  petition,  see 
Trial,  8  88. 

Failure  of  evidence  as  to  essoitlal  Issue, 
see  Ajfpeal  and  Error,  8  588. 


Failure  to  offer  evld^Ke  In  snrrebottal,  see 

Trial,  8  72. 
Failure  to  show  ne^lgwoe  of  railroad,  see 

KaUroads,  8  168. 
For  negligence  of  railroad,  see  Master  and 

Servant,  S  13& 
For  plaintiff,  see  Indians,  8  14;  Munldpat 

Corporations,  8  72;  Trial,  88  74.  88. 
For  plaintiff— When  Juatiflabl^  see  Banks 

and  Banking,  8  107. 
Harmless  error,  see  Appeal  and  Error,  8  714. 
Improperly  directed  for  defendant,  see  Dam- 
ages, 8  108. 
Improper  where  evidence  must  be  weighed, 

see  Trial,  8  72.  - 
In  clvU  actloni^  see  Trial,  88 
In  favor  of  defendant,  see  Grimbial  Law, 

8  431;  Pleading.  8116;  Ballroads,  8168. 
In  favor  of  plaintiff  In  action  on  fldelllT' 

bond,  see  Insnrance,  8  206. 
Instruction  directing  verdict — When  pr^u- 

dlcial  error,  see  Appeal  and  E^tot,  S  642. 
Insufficiency  of  evidence,  see  Criminal  Law, 

8  432. 

Matters  considered,  see  Trial,  895. 

Motion  for  necessary  to  test  sufficiency  of  evi- 
dence, see  Appeal  and  Error,  8  135. 

Motion  for  granted  where  opposite  verdict 
will  be  set  aside,  see  Trial,  8  72. 

Motion  for,  waived  by  introduction  of  evi- 
dence by  movant,  see  Criminal  Law.  8  623. 

No  ptoot  tending  to  sustain  ^rg^  see  Crim- 
inal Law.  8  489. 

Not  made  on  conflicting  evidence,  see  Trial, 
8  76l 

Objection  and  ezceptttni  to  order,  see  Ap- 
peal and  Error.  |  116. 

On  opening  statement,  see  Appml  and  Error, 
88  532,  66a 

Prerequisite  to  right  of  review  of  snffldency 
of  evidence,  see  Criminal  Law,  8616. 

Presumption  on  denial  of  peremptory  instruc- 
tion, see  Appeal  and  Error,  8  130. 

Probable  cause,  see  Malicious  Prosecution, 
8  7. 

Question  raised  by  motion  to  direct.  Crlml< 
nal  Law,  8  610;  see  Trial,  88  72.  96. 

Reasons  for  action  of  court,  see  Judgment, 
8  103. 

Refused  where  two  conclusions  are  permis- 
sible, see  Criminal  Law.  8  432. 
Testimony  considered,  see  Trial,  8  96. 
Total  absence  of  evidence  to  sostsln  charge, 

see  Criminal  Law,  8  432. 
Ver^ct  not  to  be  directed  where  there  is 

a  cottttoverted  qnestlon  of  material  fact, 

see  Trial.  8  7& 
Weight  and  sufficiency  of  evidence,  see  Trial, 

88  72,  75.  70^  80. 
When  authorized,  see  Appeal  and  Error,  9 

588;  Trial,  8  283. 
When  case  should  be  submitted  to  jury,  see 

Trial,  9  76. 
When  condition  of  evidence  JnsttOes,  see 

Trial,  8  74. 
When  erroneouEOy  directed  for  plalutlfl^  see 

Trial,  98  SO,  90. 
When  error  to  direct  verdict  fOr  defendant 

see  Carriers,  8  120. 
When  error  to  direct  verdict  for  plaintiff  or 

defoidant,  see  Partnership,  8  64. 
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When  error  to  refuse,  see  Bills  and  Notes, 

{  161;  BaUroads.  }  168;  Trial,  I  78. 
Wlun  error  to  refnae  to  direct  verdict  for 

Jlalntlff,  see  Insarancei,  1 206 ;  Trial, 
174,  SO. 

When  erroneous  flee  Appeal  and  Error,  S 

Trial,  i  76. 
Wben  Improper,  see  ETidmce^  |  66;  Trial, 

S  72. 

When  may  be  directed  for  plalntllf,  see  Be- 

Edevln,  i  SO;  Trial  SS  72;  74. 
When  motion  can  not  be  entertained,  see 

Criminal  Law,  }  425. 
When  motion  for.  wdl  tafcui,  see  Insurance 

1206. 

When  motion  may  be  granted,  see  Trial, 
SS  72,  76. 

Wben  motion  to  direct  verdict  Is  Mrolons, 

see  Trial  S  78. 
When  not  error  to  overrule  motion,  see  Trial, 

5  57. 

Vfben  permissible,  see  Trial,  S  76. 

ynxea  proper  In  criminal  case,  see  Crim- 
inal Law.  I  432. 

When  properly  directed  for  defendant,  see 
Oontracbi,  S 

Wben  proper,  see  Appeal  and  Error.  {  4fl6: 
BUls  and  NotM,  1187;  Criminal  law, 
ii302.  482;  BaUroads,  1168;  Trial,  IS  74, 
87,  96. 

Whoi  shonld  be  r^sed,  see  Bfaster  and 
Servant,  S  138. 

When  should  not  be  directed  for  defendant, 
see  Trial.  SS  57,  72,  96. 

Wben  Rhotad  not  be  directed  for  plaintiff, 
see  Ejectment,  {  6. 

Wben  verdict  i^onld  be  directed,  see  At- 
torney and  Client,  8  70;  Bills  and  Notef), 
S  96;  Evidence,  S  13.H;  N^llKence,  S  65; 
Ballroada,  8  168:  Trial,  58  72,  75,  88. 

When  shonW  be  directed  for  defendant  In 
action  for  wrongfol  death,  see  Death,  S  46. 

When  verdict  shonld  not  be  directed,  see 
Bills  and  Notes,  $  197;  Garnishment,  8  59; 
Husband  and  Wife.  S  60;  Master  and  Serv- 
ant, S  1S6;  PuUle  Lands.  8  16;  Vendor 
and  Purchaser,  8  118;  Trial,  |8  72,  74.  76, 
77. 

Where  defamatory  words  are  not  actlonnble 
on  tbelr  face,  see  Libel  and  Slander,  8  32. 

Wbwe  evidence  falls  to  show  primary  neglt- 
gnce,  see  Trial.  |  80. 

DIRECTORS. 

See  Corporations. 

Ghaiveftble  with  knowledge  of  corporate  af- 
fairs, see  Corporations.  8  34. 

Chargeable  with  knowledge  of  what  facts, 
see  Bills  and  Notes,  $  99. 

False  representations  by,  as  to  title  to  lands, 
see  Corporations,  8  84. 

Fraud  practiced  by  one  director  upon  an- 
otber,  see  Fraud.  8  28. 


DIRECTORY  STATUTES. 

Clerk  required  to  keep  ordinance  book,  see 
Municipal  Corporations,  840. 


DISABILITY. 

See  Infants:  Insane  Persons. 

Married  women,  see  Hvsband  and  wlfe^ 

SS  15,  20. 

Of  persons  injured  at  raUroad  crossing,  see 

Ballroada.  5  108. 
Policy,  see  Insurance.  8  188. 


DISAFFnUIANCE. 

Amendment  of  ideading  and  Introduction  off 
further  evidences  see  Appeal  and  Error, 
8  651 

By  infant,  see  Infants,  88  11.  16,  87. 
Of  contract  by  Infant,  see  Infants,  8  19. 
Of  contract  by  mlnoiv-Kestoratlon  of  consid- 
eration, see  Infants.  8  IL 


DISBARMENT. 

Of   attorney,    see   Attorney   and  Client, 
88  10-26. 

Ground  for,  see  Attorney  and  Client,  8  16. 
Referee  in  dlstwrment  proceedings  as  officer 

of  the  court,  see  Attorney  and  Client.  S  26. 
Trial  by  Jury,  see  Constitutional  Law,  B  68l 
Verification  ot  charges,  see  Attorney  and 

Client,  8  28. 


DISCHARGE. 

Defense  of  dlRdbarge  In  bankruptcy,  see 

Bankruptcy,  fi  83. 
From  emiAoymoit,  see  Master  and  Servant 

S  9. 

From  prison,  see  Pardon. 

Insolence  and  disrespect  by  employe,  see 

Master  and  Servant,  8  9. 
Of  prior  note  by  substitution  of  new  ope,  see 

BUls  and  Noteac  S  14S. 
Of  surety  by  alteration  of  Instrument,  see 

Principal  and  Surety,  8  30. 
Of  grand  Jury,  see  Grand  Jury,  8  19. 
Of  Jury  in  criminal  inmecutlon  as  bar  to 

other  prosecution,  see  Criminal  Law,  8  100. 
Of  school  teacher,  see  Schools  and  Schoca 

Districts,  8  60. 


DISCLAIMER. 

Parties  filing  disclaimer  not  necessary  par- 
ties to  ai^}eal,  see  Appeal  and  Error,  8  66. 

Unqualified  goieral  d^lal  see  Mortgages, 
8  124. 
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DISCOVERY. 

This  topic  IXCIA'DES  obtaining  disclosure  of  fncts  lu  wiitiiiKs  or  other  tbIntEs 
within  the  knowlede^  possession  or  control  of  h  defendant  la  u  civil  uction.  ns  being 
part  of  a  cause  of  action  or  evidem'e  to  sustain  an  action  brought  or  to  be  brought 
by  or  against  the  party  seeking  disolo»iure;  by  coni|)elllng  answers  to  bills  in  equity 
for  Buch  discovery,  or  to  interrogatories,  or  by  oral  examination  of  parties,  or  by  in- 
spection of  docunieutH,  bonks  or  other  itiiitters;  in  what  eases  alloweil;  grounds  of 
discovery  and  Jurisdiction;  «iul  proc-ee«lings  therefor. 

It  EXCIA'DKS  taking  and  using  testimony  in  fonu  of  deiHmitlons  (Deiiosltlons) ; 
coni|)elling  production  of  documents  as  evidence  (KvMence)  ;  or  witnesses  (Witnesacs) : 
physical  examination  of  Injured  person  in  assessing  damages  for  tlie  Injury  (Damages); 
and  inspection  of  view  by  jury  (Trial). 

Aiiatysis. 

I.    Under  Statutory  Provisions. 

(A)    Production  and  Inspection-  ok  Writings  and  of  Other  Matters. 
§  1.   Application  and  proceedings  thereon. 

Cross-Rf  ferenccs. 


Failure  of  equity  ground,  see  lOquity,  §  Vi. 


I.  UNDER  STATUTORY  PROVISIONS. 

(A)  PRODUCTION  AXD  IXSPKOTION  OF 
WRITINGS  AND  OF  OTHER 
SIATTERS. 

S 1.   Application  and  proceedings  thereon. 

(1012)  lu  a  proceeding  under  Comp.  1<)iu-s 
1909,  9  to  obtain  of  the  adverse  party 


DISCRETION. 

CouBtructlon  of  pemilsaive  language  in  act 
pi-escribing  duty  of  olflcers,  see  Otficers, 
8 

Maudanuis  a  discretionary  writ,  see  Man- 
dmiuis,  §  5. 

Not  controilHble  by  mandamus,  sec  Man- 
diniius,  §  3!). 

Of  county  attorney  to  administer  Justice,  sec 
District  and  Prosecuting  Attorneys,  5  1. 

Of  county  commissioners  in  approval  of  pro- 
bation otflcer,  see  Infants.  %  6, 

Of  corporation  commission,  see  Railroads. 
8  17. 

Of  legislature  In  classifying  objeetB  of  tax- 
ation, see  Taxation,  {22. 

Of  master  as  to  kind  of  machinery  to  Uc 
nsed.  see  Master  and  Servant.  §  133. 

Of  master  in  selection  of  tools  and  appli- 
ances for  employe,  see  Master  and  Serv- 
ant, fi  St. 

Of  officer  haviug  prisoner  In  charge,  sw 
Criminal  Law.  5  357. 

DISCRETION  OF  COURT. 

TRIAL  COURT. 

 In  general. 

Admittlug  prisoner  to  bail,  see  Bail,  }  10. 


Physical  exaniinntton  of  injure<1  j>erson  at 
triiil  for  piiri>oRe  of  aBseasing  damages, 
see  Dinnages,  %  107. 


an  Insiiectlon  and  copy  or  peruilwMous  to  take 
a  copy,  of  a  paper  or  dwument.  It  must  first 
be  established  that  sucb  imper  or  document 
is  in  existence,  and.  if  this  l>e  shown,  that 
it  is  in  the  [wssession  of,  or  under  the  con- 
trol of.  such  party. 

I-andon  v.  Morehend.  34  Okla.  701,  12G 
Pnc.  1027. 


Appointment  of  guardian,  see  Guardian  and 
Ward,  9  4. 

As  to  joint  or  seimrate  triii]  of  i>erst>ii8  joint- 
ly indicted  for  misdemeanors,  see  Crim- 
inal r^w.  §  343. 

.\8  to  whether  !iccuse<l  shall  be  taken  into 
custody,  see  Bull,  §  2!5. 

As  to  which  defendant  shall  be  tried  first 
in  esse  of  severance,  see  Crlmiual  Law, 
S  342. 

Awarding  or  denying  maudauius,  see  Man- 
damus, S  5. 
Conduct  of  trial,  see  Aptieal  and  Krror, 

§  rm. 

Conflrmiition  of  siiio  of  wnrd's  pro!»erty,  see 

Gimrdinu  ami  Ward,  S  ."1. 
Confirming  or  setting  aside  judicial  sale,  see 

Ap|>eal  and  Error.  9  57.3. 
Courts  will  not  interfere  with  legislative  dis- 

cr^lon,  see  Constitutional  Law,  9  51- 
Definition  of.  see  Criminal  Law,  }  422. 
Enforcement   of   penalty   for  disregarding 

rules  of  court,  see  Courts,  9  46. 
Exceptions  to  iiccounting  and  settlement  of 

executor  or  administrator,  see  Executors 

and  Administrators,  \  S2. 
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DISCEETIOX  OF  COUBT. 


Granting  ra^as  ou  ]iM>tion  of  plalutlff.  we 

Judgment,  }  34. 
Onntlng  Tlew  by  Jury,  see  Appeal  aud  Error, 

S  662. 

Injunction,  see  Injunction.  S  GO. 
lustmctions,  sec  Triul,  §  141. 
Juvenile  court,  see  Infiints.  S  7. 
Limitation  of  argument,  see  Criminal  L«w, 

S  309;  Trial.  S  59. 
Motlou  to  set  Hslde  judicial  sule,  see  Ai>- 

peal  and  Error,  S  6<tft. 
XulUflcatlon  of  acts  of  tJovcnior,  see  Coii- 

stituttoQAl  Law.  S  54. 
Order  of  calling  and  hcirlng  causes,  s<^ 

Trim,  S  S. 

Feruiisslon  to  withdraw  from  stipulation. 

see  StlpulatfoD,  S  4. 
PenuHting  indepet:dcut  action  by  securtHi 

creditor  against  receiver,  see  Receivers. 

S  31. 

Proceeding  to  trial  in  absence  of  iiartlea  or 
counsel,  see  Trial.  S  31. 

Qnaslul  of  execution,  sec  ISxecutlons,  S  29. 

Refiisal  to  grant  divorce,  see  Divorce,  S 

Removal  of  guardian  and  H])j>ointnient  uf 
successor,  see  Guardian  luul  Wnrd,  }  10. 

Resale  of  property  nt  judicial  sale,  see  Judi- 
cial Sales,  S  14. 

Kcsettliig  case  for  trial,  see  Apiwiil  and  Er- 
ror, §  557. 

Revival  of  action   to  foreclose  niecbanic't-- 

Hen,  see  Abatement  am;  Revivnl,  9  2«. 
Separate  trials  of  scventl  defendants,  sec 

Appeal  and  Error.  §  557. 
Setting  aside  decree  of  divorce  awnnlinn 

custody  of  children,  see  Divorce,  § 
.**everaiice  of  defendants  jointly  indicted,  see 

Criminal  T^w,  S  670. 
Severance  of  trial  l>y  persons  Jointly  indicted. 

see  Criminal  Law,  S9  343,  609,  700. 
Substitution  of  parties,  sec  Panics.  S  32. 
Taxing  costs,  see  Appeal  and  Error,  g  574; 

Costs,  S  30. 
Term  of  puulshuient  and  pliice  of  couflue- 

nient  of  one  convicted  of  contemjit,  see 

Cbntempt.  fi  30. 
Time  of  bearing  of  habeas  corpus  iiroceed- 

ings.  see  Habeas  Cor|>us,  1 63. 
T'ncontrollable  by  mandamus,  see  Mnndanms. 

{30. 

Writ  of  mandamus,  see  Mandamus,  8  12. 

 Change  of  renue. 

As  to  change  of  venue,  see  Criminal  I^w. 

iS  68,  72.  76.  608,  690;  Venue.  §  11. 
Change  of  judge  for  bins,  see  Judges,  S  35. 
Granting  or  refusing  clmnge  of  venue,  see 

Criminal  Law,  I  60S;  A'enue,  §  13. 
Petition  for  change  of  venue,  see  Criminal 

Uw.  S  698. 
Transfer  of  venue  of  action,  see  Veuue.  i  11. 

 ContUi  ua  nee. 

Allowing  continuance,  see  Criminal  Law, 
S  609. 

Application  for  continuance,  see  Criminall 

Low.  If  824,  600. 
Continuance,  see  Appeal  and  Error,  i  650; 

Continuance,  i  2. 
Continuance  of  case  upon  condition  Imposed 

see  Continuance,  I  2S. 


Continuance  of  criminal  case,  see  Criminal 
Law.  i  600. 

Continuance  on  account  of  absent  witnesses, 
see  Criminal  Law,  S8  320,  690. 

Denial  of  motion  for  continuance,  see  COn* 
tinutince.  §  23;  Criminal  Law,  $  328. 

Determination  of  application  for  continu- 
ance, see  Continuance,  E  2, 

Granting  or  refusing  continuance,  see  Ai>- 
peal  and  Error,  S§  427,  r.,l!>;  Continuance, 
SS  1,  2,  10;  Criminal  T^w,  S8  324,  331,  699. 

Motion  for  continuance,  see  Continuance, 
i  2;  Criminal  I^w.  IS  324,  600. 

Overruling  motion  for  continuance,  see  Con- 
tinuance, I  10 ;  Criminal  I^aw,  f  3^. 

Ruling  on  motion  for  continuance,  see  Crimi- 
nal Law,  8S  324,  690. 

 Pleadings. 

Allowing  or  rejecting  amendment  of  plead- 
ing, see  Pleading,  9  06. 

Allowing  supplemental  pleading,  see  Plead- 
ing, 8  121. 

.\niendnient  of  i>leadlng,  sec  Appeal  and  Er- 
ror, 8S  554.  623;  Justices  of  the  Peace, 
8  75 ;  Ptending,  II  06,  115. 

.Vs  to  nniendment  of  statement  and  foreclos- 
ure of  lien,  see  Mechanics'  Liens,  8  30. 

As  to  filing  of  amended  plea,  see  Divorce, 
i  27. 

Denial  of  application  to  withdraw  answer, 
see  Pleading.  I  96. 

Election  as  to  counts  of  petition,  see  Plead- 
ing, 8  164. 

Election  between  counts  of  Indictment,  see 
Indictment  and  Information,  8  88. 

Filing  pleadings  out  of  time,  see  Pleadings, 
§  141. 

Granting  or  refusing  motion  to  make  plead- 
ing more  definite  and  certain,  see  Appeal 
aiul  Error,  8  ^iS5. 

Granting  or  refusing  the  filing  of  pleadings 

out  of  time,  see  Pleadings,  §  141. 
Grunting  {ierniisslon  to  plead  mutual  mistake 

of  law,  sec  Pleading,  I  113. 
I^nve  to  amend  pleadings,  see  Appeal  and 

Error,  8  ^tiA. 
.Motion  to  make  more  definite  and  certain, 

sec  Pleading.  SI  117,  1G2. 
Motion  to  set  aside  infumiation  because  of 

Insufficiency   of   proof  before  examining 

magistrate,  see  Criminal  I^w,  I  607. 
Permission  to  file  amended  pleading,  see 

Justice  of  the  Peace,  I  75. 
Permission  to  file  pleading  out  of  time,  see 

ApiienI  and  Error,  5  551 ;  Pleading,  8  141. 
Permitting  answer  to  be  amended  after  case 

is  called  for  trial,  see  Appeal  and  Error, 

6  554. 

Permitting  witlKlrnwal  of  plea  of  not  guilty, 
see  ('rlniinal  Iaw,  S  154. 

Time  of  filing  pleading,  i^ee  Pleading,  I  91. 

To  allow  trial  amendment,  see  Api)eai  and 
Error.  8  554. 

Trial  amendment,  see  Pleading,  8  96. 

Withdrawal  of  plea  of  not  guilty  for  pur- 
pose of  moving  to  quash  Information,  see 
Criminal  I^aw,  1  168. 

 Evidence. 

Admissibility  of  opinion  evidence,  see  Ap- 
peal and  Error,  II  563.  504;  Evidence, 
II  252,  285. 
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Admiaslbillty  of  pliot(VTapli8,  see  Criminal 

Law,  I  701, 
AdmtssibiUty  of  Btatemeala  as  part  of  res 

gestae,  see  Trial,  $  20. 

Admission  of  circiimstaiitlal  evidence  of  con- 
spiracy, see  Conspiracy,  {  8. 

Admisdon  of  deposition  in  evidence,  see  De- 
positions, I  28. 

Admission  of  evidence,      Trial,  I  27. 

Admission  of  testimony,  see  Criminal  Law, 
I  701;  Vendor  and  Purchaser,  I  95. 

Admission  or  rejection  of  opinion  evidence, 
see  Appeal  and  Error,  I  564. 

Allowing  state  to  introduce  further  evidence 
after  resting,  see  Criminal  Law,  f  384. 

As  to  Introduction  of  evidence,  see  Eminent 
Domain.  I  72, 

Degree  of  preliminary  proof,  see  Evidence, 
I  298. 

Granting  recess  to  procure  attendance  of 

absent  witness,  see  Criminal  Law,  i  360. 
Alotlon  to  make  testimony  more  definite  and 

certain,  see  Pleading,  S  117. 
Opening  case  and  admitting  new  evidence, 

see  Trial.  II  32,  34. 
Opening  of  case  for  additional  testimony, 

see  Trial.  I  35. 
Order  of  admission  of  evidence,  see  Criminal 

Law.  SI  376.  701;  Trial,  I  27. 
Order  of  proof,  see  Api)eal  and  Error,  I  563. 
Refusal  to  reopen  case  and  admit  evid^ice, 

see  Criminal  Law,  I  381. 
Re-opening  case  for  additional  evidence,  see 

Appeal  and  Error,  {  563;  Criminal  Law, 

I  381;  Trial,  1  31. 

 Jury. 

Competency  of  Juror,  see  Criminal  Law, 

8  704 ;  Jury.  I  61. 
Discharge  of  Jury,  see  Criminal  Law,  |  7(3; 

Jury,  I  87. 
Excusing  juror,  see  Jury,  }  51. 
Interference  in  examination  of  Juror  on  his 

voir  dire,  see  Jury,  I  80. 
Overruling  ctiallenge  to  Juror,  see  Jury,  I  82. 
Permitting  Jury  to  take  articles  Introduced 

In  evidence  to  Jury  room,  see  Criminal 

Law,  I  498. 
Propounding  Interrogatories  to  Jury  In  equity 

case,  see  Appeal  and  Error,  I  565. 
Recalling  Jury  for  additional  Instructions, 

see  Criminal  Law,  |  500. 
Request  to  send  case  back  to  referee  for  ad* 

ditional  findings,  see  Reference,  8  29. 
Requiring  special  findings,  see  Trial,  8  189. 
Selection  of  jurors,  see  Jury,  I  89. 
Separation  of  Jury,  see  Criminal  Law,  I  496. 
Submission  of  special  interrogatories  to  jury, 

see  Trial,  I  196^ 
Sttbmlttli^  questions  of  tact  in  equity  pro- 
ceedings to  jury,  see  Appeal  and  Error, 

8  643. 

Summoning  talesman  or  venireman,  see  Jury, 
I  42. 

To  order  additional  names  to  Jury  box,  see 
Jury,  I  42. 

 WUtteua. 

Competency  of  witness  under  ten  years  of 

age.  see  Witnesses.  8  9. 
Cross-examinations  of  witness,  see  Witnesses, 

I  76. 


Examination  of  wltnessM,  see  Witnesses, 

88  62-101'. 

Indorsnnent  of  name  of  codtfftadant  igmi 
information  to  be  nsed  as  witness,  aee 
Criminal  Law,  I  696. 

Indorsement  of  name  of  witness  on  informa- 
tion, see  Criminal  Law.  I  3^. 

Permitting  additional  witnesses  to  be  in- 
dorsed on  indictment  or  Information,  see 
Criminal  Law.  88  348,  696. 

Permitting  child  to  testify,  see  Criminal  Law, 
8  701. 

Permitting  leading  questions,  see  Witnesses, 
8  65. 

Permitting  name  of  witness  to  be  indorsed 
on  information  after  trial  has  commenced, 
see  Criminal  Law,  I  84a 

.Permitting  wltneaa  to  testtCy  who  haa  vio- 
lated exclusion  order,  aee  Criminal  Law, 
I  869. 

Scope  of  cross-examination,  see  Appeal  and 

Error.  8  564. 
Suspension  of  trial  to  enable  the  state  to 

procure  att^dance  of  absent  witnesses, 

see  Criminal  Law,  I  860. 

 Judifmentt  or  orderg. 

Amendment  of  Judgment,  see  Judgment, 
I  115. 

Application  to  vacate  or  modify  a  judgment, 

see  Appeal  and  Error,  I  572. 
Denial  of  motion  to  set  aside  Judgment,  see 

Appeal  and  Error,  I  Ki2. 
Dissolving  temporary  Injunction,  see  Appeal 

and  Error,  8  559;  Injunction.  I  73. 
Granting  or  refusing  temporary  injunction, 

see  Appeal  and  Error,  i  569;  Injunction, 

81  34.  60. 

Mandate  compelling  approval  by  county  com- 
missioners of  probation  officer,  see  Man- 
damus, I  42. 

Mandating  officer  to  act,  see  Mandamus, 
8  39. 

Modifying,  vacating  or  setting  aside  orders, 
jndgmwta  or  decrees,  see  Judgment,  I  182. 

Opening  deAult  Judgment  see  Judgment, 
8  48. 

Opening  Judgment,  see  Judgment,  I  129. 

Opening,  setting  aside,  vacating,  and  modify- 
ing Judgments,  see  Judgment,  I  129;  New 
Trial,  8  86. 

Setting  aside  default  judgment,  see  Judg- 
ment. 8  63. 

Setting  aside  Judgment  by  default,  see  Judg- 
ment, 8  132. 

Setting  aside  order  dlsmlsdng  anpeal.  see 
Appeal  and  Error,  8  666. 

Setring  aside  orders  sustaining  demurrer,  see 
DInnlssal  and  Nonsuit,  8  4. 

Setting  oflE  Judgment  against  judgment,  aee 
Judgment.  I  361. 

Stey  of  order  relating  to  custody  of  minor 
child,  see  Habeas  Corpus.  8  64. 

Vacating  ordera,  see  Appeal  and  Error,  1662. 

Vacating  or  modifying  Judgment,  see  Judg- 
ment, II 48,  128,  132. 

 New  trial. 

See  New  Trial,  88  6.  44. 
Allowing  or  refuidng  new  trial,  see  Appeal 
and  Error,  1  567. 
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GraDtlng  new  trial,  see  Appeal  and  Error, 
II  668,  571,  600;  Criminal  Law,  H  S32, 
704 ;  New  Trial,  f  80. 

Granting  new  trial  for  newly  discovered  evi- 
dence, see  Criminal  Law,  §  547. 

Granting  or  refusing  motion  for  new  trial, 
see  Appeal  and  Error,  |§  567,*571;  Crimi- 
nal Law,  11  626,  552;  New  Trial.  II  6. 
46,  8L 

Motion  for  new  trial,  see  Appeal  and  Error, 

i  570;  Criminal  Law,  f  704. 
New  trial,  see  Criminal  Law,  i  526. 
Setting  aside  Judgment  when  granting  new 

trial,  see  Appeal  and  Error,  §  667. 
Setting  aside  order  denying  new  trial,  see 

New  Trial,  I  85. 
Witbout  discretion  to  refuse  new  trial  after 

misconduct  of  coons^  see  Criminal  Law, 

I  532. 

APPELLATE  COURT. 

tHsmlssal  of  ai^al  for  failure  to  file  brief 
in  time,  see  Appeal  and  Error,  I  439. 

Dismissal  of  appeal  of  convict  who  bas  left 
Jurisdiction  of  court,  see  Criminal  Law, 
I  681. 

Dismissal  of  appeal  or  affirmance  of  Judg- 
ment, see  Criminal  Law,  1 190. 

Disposition  of  cause  on  appeal,  see  Criminal 
Law,  I  729. 

Grantlitg  or  refusing  writ  ot  certiorari,  see 
Certiorari,  I  1. 

Permission  to  file  new  pleadings  on  appeal 
from  Justice  of  the  peace  to  county  court, 
see  Justices  of  the  Peace,  i  75. 

Power  to  review,  vacate,  or  modify  Judgment 
of  Justice  of  the  peace,  see  JnaticeB  of  the 
Peace,  1  47. 

Procedure  on  failure  of  pl&lntltt  in  error  to 
file  brief,  see  Appeal  and  Error,  {  4S9; 

Remand  of  cause  to  corporation  commiralon, 
see  Corporations,  I  94. 

Bevlew  In  civil  actions,  see  Appeal  and  Error, 
H  537-575,  666;  Divorce.  §  »1. 

Review  in  criminal  prosecutlona,  see  Crimi- 
nal law.  If  69S-701 


Review  on  appeal,  see  Appeal  and  Ebror, 
I  546. 

When  not  disturbed  on  appeal,  see  Criminal 
Law,  I  704;  Injunction.  I  161. 

Abuse  of  discretion. 

See  Chattel  Mortgages,  S137;  Continuance, 
12;  Criminal  Iaw,  18  689,  704. 

Abuse  in  overruling  motion  for  continuance, 
Criminal  Law,  $  329. 

When  not  abuse  of  to  deny  motion  for  con- 
tinuance, see  Continuance,  S  14. 

DISCRIMINATION. 

Against  certain  industries  and  markets,  see 

Appeal  and  Error,  S  603. 
Agreement  of  carrier  to  expedite  shipment  of 

live  stock,  see  Carriers,  i  16. 
Denial  of  equal  protection  of  the  laws,  see 

ConaUtvtional  Law,  H  117.  121. 
Guaranty  of  deposits,  see  Constitutional  Law, 

8  106. 

In  charges  for  transportation,  see  Carriers, 
f  2. 

In  service  or  rates  of  water  company,  see 

Waters  and  Water  Courses.  8  41. 
Order  of  corporation  commlsaion  fixing  rates 

for  natural  gas,  see  Gas,  I  7. 
Refusal  to  construct  sidetrack  to  competing 

elevator,  see  Carriers.  I  7. 
Special  prlvil^ces  or  Immunities  and  class 

legislation,  see  ConstltutioDal  Law,  II  106, 

lor. 

DISFIGUREMENT. 
Measnre  of  damages  for.  see  Damages,  S  57. 

DISJUNCTIVE. 

Allegations  of  indictment,  see  Indictment 
and  Information,  1 1  62,  70. 

Donbt  or  uncertainty,  see  Indictment  and  In- 
formation, I 


DISMISSAL  AND  NONSUIT. 

This  topic  INCLUDES  termination  of  civil  actions  by  voluntary  act  of  the  plain- 
tiff Id  discontinuing  or  withdrawing  from  the  suit,  or  becoming  nonsuited,  or  by  order 
of  the  court  entered  on  consent  of  the  parties,  or  made  because  of  delay,  defect,  or  de- 
&Dlt  in  the  proceedings;  nature  and  grounds  of  such  disirasltlon  of  actions,  proceed- 
ings therefor,  and  operation  and  effect  thereof  in  general;  and  settiug  aside  discontinu- 
ance, dismissal,  or  nonsuit,  and  reinsteting  cause. 

It  EXCLUDES  dismissal  or  nonsuit  on  failure  of  proof  at  the  trial  (Trial) ;  entry 
of  Judgment  on  dlsmlRsal  or  nonsuit,  and  effect  of  such  Judgment  (Judgment) ;  dis- 
missal of  particular  writs  and  proceedings  other  than  actions  (Habeas  Corpus;  and 
titles  of  other  special  proceedings);  and  of  appeal  (Appeal  and  Error);  dismissal  of 
criminal  inrosecutions  (Criminal  Imw)  ;  and  dismissal  and  nonsuits  In  Justices'  courts 
(Justices  of  the  Peace). 

Analysis. 

I.  Volnntaiy. 

§  1.   Condition  of  cause. 

§  2.   Before  trial  or  decision  in  general. 

§  3.   r  Introduction  and  close  of  evidence. 
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§  4.   Interlocutory  decision. 

.    §  5.  Right  to  withdraw,  dismiss,  or  take  nonsuit  in  general. 

§  6.  Necessity  of  leave  or  order  of  court. 

§  7,  Consent  of  parties. 

§  8.  Grounds  for  objection. 

§  9.   Rights  as  to  set-off,  counterclaim,. or  other  affirmative  relief. 

ij  10.  Dismissal  as  to  one  or  more  co-defendants. 

§11.   In  general. 

§  12.  Procedure  to  effect  discontinuance  in  general. 

§  13.  Conditions. 

§  14,   Payment  of  costs. 

§  15.  Order. 

§  16.   •  Entry. 

g  17.  Operation  and  effect. 

§  18.  Setting  aside,  and  reinstatement  of  cause. 

II,  Involuntary. 

§  19.  Estoppel  or  waiver  of  right. 

§20.  Groimds  in  general. 

§21.  Error  as  to  nature  or  form  of  remedy. 

§  22.  Defects  and  objections  as  to  parties. 

§  23.  Defects  and  objections  as  to  pleadings. 

^  24.  Want  of  prosecution. 

§  25.  Dismissal  by  court  on  its  own  motion. 

§  26.  Motion  for  dismissal  or  nonsuit. 

§  27.  Setting  aside,  and  reinstatement  of  cause. 

Cross-Refefences. 


In  grncral. 

See  Ar)pe«l  und  Error.  fi4-».">:  Criinlnftl  IJiw. 

§5  500,  034,  m\;  Triiil.  VI. 
*  Abstract  i-iise,  see  Mnndamus,  g  12. 
Concludiveiiess  of  Jiul^ineiit  on  dismissal, 

.see  JudfiTiDent,  §  2:j(i. 
Dismissal  be(-aii8e  of  hjimtlietieal  or  nhBtract 

questions,  see  Apiienl  and  Krror.  §453. 
Dismissal  of  action  by  iiitiinr.  see  Infants. 

Dismlsnal  of  other  action  pending  ns  re- 
moral  of  ground  for  abatement,  see  Abate- 
ment nnd  Iterlral,  %  7. 

Dismissal  wltbont  prejudice,  see  Courts. 
$16S. 

Kflfett  of  limitiitions  on  new  action  after 
cllsniisnil  or  nonsuit,  see  Linittiition  of 
Actions.  9  50. 

For  failure  to  give  security  for  costs,  sec 
Costs,  5  23. 

For  failure  to  obst>rve  court  rule,  ."CP  Courts, 
5100. 

Motion  to  disniis.s  for  niisjoliidcr,  see  I'art- 
nersbli>,  S  7S. 

Motion  to  dismiss  on  cotn'insion  of  fvidence. 
see  Api)eul  and  Error,  §  l.'{4. 

Of  action  williout  ()rdpr  of  court,  sec  Dis- 
missal and  Xon.suit.  §  14. 

Of  mo«*t  case,  see  Apiieal  and  Error,  §  44fl. 

Of  petition,  see  lujonotions.  S  58. 

Order  of  dismissal  without  prejudice  not  res 
Judicata,  see  Judgment,  5  236. 

Presaitatioa  in  lower  court  of  objections  to 
mlinK  on  motion  to  dismiss,  sec  Appeal 
and  Error.  §5161,  107. 


Ueview  of  refusal  to  dismiss  cose  ou  motion, 
see  Appeal  and  Error,  }  502. 

ItiKlit  to,  on  l>rinfcing  suit  in  Federal  court 
in  district  otber  than  that  m  which  de- 
fendant resides,  see  Courts,  5  114. 

Sotting  aside  order  uf  dl^-missai,  see  An>eal 
and  Erroi-,  S 

Test  aijplied  to  demurrer  to  evidence,  see 
Trial,  5  83. 

\\'bat  eonittltutes  dismissal,  see  Mandamus. 

5  31. 

In  imrticitiar  acUom  or  proceedings. 

See  Bankruptcy,  5 16;  Interpleader,  16; 
Minulamufl.  S  S7 ;  Quieting  Title.  §17;  Re- 
plevin. 8  51. 

Action  to  assess  omitted  p.-operty,  see  Taxa- 
tion. 5  f>S. 

.Xpiwal  or  writ  of  error,  see  Ai^teal  and 

Error,  55  207,  342. 
(.'rimlnal  prosecutions,  see  Criminal  Ijiw, 

S5  MKK  CK2. 
Ill  equity,  see  Equity.  5551,  53. 
In  Justices'  courts,  see  Justices  of  the  Peace, 

5  3!).  65. 

Of  action  by  minor,  see  Infants,  5  30. 

I  >f  action  for  mandamus,  see  Mandamus, 

«  12. 

f)f  bill  in  equity  to  enjoin  eoUectlon  of  il- 
legal tax,  see  Courts,  1 14S, 

Of  prosecution  for  failure  to  prosecute,  we 
Criminal  Law,  5310. 

or  itrosecution  for  delay,  see  Mandamus. 
5  32. 

Of  quo  warranto  brought  In  Supreme  Court, 
see  Courts,  1 100. 
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Of  suit  to  cancel  conveyance  ami  citiiet  title, 

see  Quieting  Title,  S  18. 
Kemonstrance  against  grant  of  liquor  license. 

see  Intoxicating  Liquors,  f  17. 

DinmUMl  of  Appeal,  or  Proceeding  in  Error. 

Appeal  tor  want  of  notice  and  proof  of 
»er\-ice,  see  Criminal  Law,  8  664. 

DlsiniKsal  of  appeal  for  failure  to  file  brief, 
Bee  Criminal  I-aw,  I  680. 

Disiulssal  of  appeal  on  settlt^nient  of  contro- 
versy notwithstanding  atturney*s  contract 
for  contingent  fee,  "see  Attorney  and  Cli- 
ent, J  77. 

Dismissal  of  case  on  ap[>eal  for  failure  to 

flle  iietltlon  and  ease-made,  see  Apiteiil  ami 

Krror,  8  SOT. 
Dismissal  of  criminal  appeal  on  pardon  of 

defendant,  see  Criminal  Law,  8  681. 
Dituulssal  of  petition  In  error,  see  Ajipeal  and 

Error.  8  2. 

Failure  of  record  to  coiitHiii  copy  of  fiiinl 
order  or  judgment,  see  Apjieal  anil  Error, 
i  .Kk). 

Failure  to  flle  briefs  in  time  allowed,  see 

Apiieal  and  f^rror,  8  43i). 
Failure  to  perfect  api)eal  within  60  days. 

see  Criminal  Ijiw,  8  647. 
For  failure  to  commence  ap|>eal  within  one 

year  after  rendition  of  onler,  see  Appeal 

and  Error,  8 
For  failure  to  observe  court  rule,  see  Courts, 

8100. 

Grounds  for  dismissal  of  proceeding  in  er- 
ror, see  Appeal  and  Kri-or,  8  IOC, 

Inherent  power  to  dismiss  frivolous  ap|>e»l. 
see  Apiieal  and  Error,  8  450. 

Motion  to  dismiss  ap|>eal,  see  Ap|>eal  and 
Error.  J  103. 

Motion  to  dismiss  ai>i)ea1  fur  reason  that  It 
presents  only  abstract  and  hypothetical 
questions,  see  Forcible  Entry  ami  De- 
tainer, 8  33. 

Of  apiieal.  see  Appeal  and  Error,  88  187,  194, 
207.  211.  388,  428,  436,  430,  445;  Criminal 
I^w,  886^.  636,  663;  Executors  and  Ad- 
ministrators, 8  50;  Justices  of  the  I*eace, 
8  58. 

Of  a]>i)eal — Acceptance  of  service  of  snin- 
nmns  lu  error,  see  Appeal  and  Error,  8 
10.3. 

Of  appeal  because  of  defect  of  parties,  see 

Appeal  and  Error,  8  104. 
Of  appeal  because  of  luv-orret-t  transcript, 

see  Justices  of  the  Peace,  8  60, 
Of  Bippetd  for  failure  of  brief  to  contain  8pe<'l- 

fleatlons  of  error,  see  Appeal  and  Error,  8 

433. 

Of  appeal  for  failure  of  casfr-made  to  contain 
all  the  evidence,  see  Appeal  and  Error.  88 
387,  380. 

Of  aweal  for  failure  of  clerk  to  attest  case- 
made,  see  Ap))eal  and  Error.  8  351. 

Of  appeal  (or  Allure  to  serve  case-made  in 
time,  see  Appeal  and  Error,  88  816,  317, 
340. 

Of  appeal  for  failure  to  serve  notice  on 
clerk  of  county  court,  see  Criminal  I-aw, 
8  647. 

Of  appeal  (or  failure  of  plaintiff  in  error's 
brief  to  contain  abstract  of  transcript,  see 
Anneal  and  Error,  8  426, 

Of  appeal  (or  foUure  ot  plaintiff  to  specify 


I  errors  relied  on,  see  Api)eal  and  Error,  8 
428. 

Of  ap|)eal  for  failure  of  record  or  case-made 
to  contain  copy  of  judgment,  see  Appeal 
and  Error,  8  208;  CHminal  Law,  8  646. 

Of  appeal  for  failure  of  record  to  show  tbat 
trial  court  passed  on  motion  (or  new  trial, 
see  Apiteal  and  Error,  8  274. 

Of  appeal  for  failure  to  authenticate  tran- 
8<'ript  of  record,  see  Appeal  and  Error,  9 
303. 

Of  apipeal  for  failure  to  file  brief,  see  Ap- 
peal and  Error,  8  430;  Criminal  Law,  8 

m). 

Of  aiipeal  for  failure  to  file  case-made  with 
clerk  of  trial  court,  see  Appeal  and  Error, 
8  447. 

Of  fli>i>eal  (or  failure  to  flle  within  required 
time,  see  Appeal  and  Error,  88316,  355; 
Criminal  Law,  8634. 

Of  iip])eal  for  failure  to  issue  and  serve  snm- 
muiis  In  error,  see  Infants,  8  45. 

Of  appeal  for  failure  to  join  necessary  par- 
ties, see  Api)eal  and  Error.  8  183,  187. 

Of  apiK!jil  for  nonjoinder  of  parties,  see  Ap- 
peal and  Krror,  S  1^7. 

Of  appeal  for  want  of  motion  for  new  trial, 
see  Appeal  and  Krror,  5  274. 

Of  appeal  for  «ant  of  prosecution,  see  Ap- 
ical ami  Error,  8  439;  Criminal  Law, 
§t!:i4;  Kail  roads,  8  6. 

Of  ai>|>eul  for  withdrawal  of  case-made  or 
transcript,  see  Appeal  and  Error.  §  445. 

Of  appeal  from  justice  o(  the  peace,  see 
Justices  o(  the  I'euce,  8  53. 

0(  a)ii)eal  involving  abstract  or  hypothetical 
question,  see  Apiieal  and  Error,  8  446. 

Of  apiteal  not  authorized  by  law,  see  Muni- 
ciiml  OontoRitlons.  8  206. 

Of  appeal  not  taken  in  time  prescribed  by 
statute,  see  Oimiiial  I>aw.  §031. 

Of  appeal  of  fusitlve.  see  Ci-lmiual  Law, 
8  OSl. 

Of  appeal  on  escai)e  of  defeiHlnnt,  see  Crim- 
inal 1-aw.  §  GSl. 

Of  api>eat  on  mcition.  see  Apiwal  and  Error. 
58  24.-..  44«. 

Of  apiieal  ou  parole  or  pardon  of  appellant, 

ace  Crlminii!  Ijiw,  8  081. 
Of  apiieal  on  satisfaction  of  Judgment,  see 

Apjieal  and  Krror,  8  440. 
Of  aiH»ea I— Defect  of  i«M-ties,  see  Appeal  and 

Error.  8  183. 
0(  'np|>eal — Improper  slgiilng  and  certlfylug, 

see  Criminal  Law.  8  656. 
Of  appeal — Settlement  by  parties,  see  Ap- 
peal and  Krror,  S446. 
Of  appeal — Uusatlsfkctory  apiieal  bond,  see 

Criminal  I^w,  S  638. 
Of  frivolous  appeal,  see  Appeal  and  Error, 

8  4ri0. 

Of  ])c>titlon  in  error,  see  Appeal  and  Error, 

§§  2.  24-.. 

Of  |)etltion  In  error  because  of  defect  of 
parties,  see  Appeal  and  Eri-or.  §  194. 

Of  i)etition  in  error  for  failure  to  attach 
case-made,  see  Appeal  and  Error,  8  330. 

Of  i)etition  in  error  for  failure  to  commence 
proceeding  within  six  months  from  rendi- 
tion of  judgment,  see  Appeal  and  Error, 
89  105,  207. 

Of  petition  in  error  (or  (allure  to  IdentKy 
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judgment  with  reasonable  certainty,  see 

Aii^al  and  Error,  i  21L 
Of  petition  In  error  for  failure  to  Issue  and 

serve  stunmona  In  error,  see  Appeal  and 

Error,  SS  207,  242,  24K. 
Of  petition  in  error  for  want  of  necessary 

parties,  see  Appeal  and  Error,  II 188,  187, 

207. 

Of  petition  in  error  prosecuted  only  fOr  de- 
lay, see  Appeal  and  Error,  {  460. 

Of  proceedings  la  error,  see  Apfieal  and 
Error,  ||  69,  184,  103,  245.  270.  294,  820, 
427,  438. 

Of  proceeding  In  error  for  failure  to  com- 
mence proceeding  within  six  montbs  from 


rendition  of  Judgmoit  see  Appeal  and 

Error.  §207. 

Of  proceeding  in  error  on  BotUemoit  by  par- 
ties, see  Appeal  and  Error,  &  446. 

Of  proceeding  In  error — ^Death  of  party  to 
judgment,  see  Appeal  and  Error,  1 198. 

Of  writ  of  error  for  failure  to  flle  case- 
made  in  lower  court,  see  Criminal  Law,  i 
668. 

Power  to  dismiss  appeal,  see  Appeal  and 

Error,  1 448. 
Rigbt  to  dismiss  a^ieal  by  school  district, 

see  Schools  and  School  Districts,  1 6S. 
What  constitutes  dismissal,  see  Mandamus, 

131. 


I.  VOLUNTARY. 
1 1.  Condition  of  eante. 

{ 2.   Before  trial  or  decision  in  general. 

(1001)  Where  the  records  In  a  case  were 
destroyed  by  fire,  and  the  court  ordered  that 
the  pl&adings  and  papers  be  substituted  by 
a  certain  time  on  penalty  of  dismissal;  and 
at  the  term  foUowing  plaintiff  moved  to  have 
the  order  of  dismissal  set  aside  and  the  case 
reinstated,  and  asked  leave  to  substitute 
papers;  subsequently,  no  action  having  been 
taken  on  tbe  motion,  and  no  papers  filed  by 
the  plaintiff,  the  conrt  ordered  tbe  case  dis- 
missed; and  plaintiff  then  filed  another  snlt 
for  the  same  cause  of  action,  and  applied 
tor  a  nonsuit  of  the  first  action;  held  that 
the  order  of  dismissal  finally  disposed  of 
the  case,  and  the  court  was  without  Jurisdic- 
tion to  entertain  such  a  motion. 

Stephenson  v.  Osage  Coal  &  Mining  Co.. 
3  Ind.  Ter.  607.  64  S.  W.  538. 

1 3.   Introduction  and  close  of  evideace. 

(1918)  The  refusal  of  the  court  to  per- 
mit the  plaintiff  below,  after  the  Introduc- 
tion of  its  evidence,  to  dismiss  its  cause  of 
action  without  prejudice,  to  which  It  ex- 
cepted, was  error,  and  Ih  order  for  same 
to  be  reviewed  here  It  Is  not  necessary  for 
the  error  to  be  assigned  In  the  motion  for 
a  new  trial 

Boardman  Co.  t.  Board  of  Gomrs.  of 
Atoka  Connty,  70  Ofcla.  — ,  174  Pac. 
272. 

I  4.   Interlocutory  decision. 

(1910)  After  a  trial  court  sustains  a  de- 
murrer to  the  evidence  of  the  plaintiff,  it  Is 
irithln  the  discretion  of  snch  court  to  set 
aside  the  order  sustaining  Che  demurrer  and 
allow  the  cause  to  be  dl«ntesed  by  plaintiff 
without  prejudice. 

Hutchison  T.  Brown.  66  Okla.  260,  107 
Fac.  024. 

1 5.  Ri^  to  withdraw,  dinnlia,  or  take  non- 
Boit  in  generaL 

(1916)    Under  Rev.  Laws  1910.  15126, 
plaintiff  on  payment  of  costs  may.  at  an> 
time  before  a  petition  claiming  affirmative 
relief  has  been  filed,  dismiss  the  action. 
Darts  T.  Mlmey,  00  Okla.  244,  169  Fae. 
1112. 


9  6.   Necessity  of  leave  or  order  of  court. 

(1809)    An  action  can  not  be  dismissed  on 
motion  of  plaintiff  without  an  order  of  conrt 
Wyman  v.  Herard,  9  Okla.  36,  60  Pac. 
1009. 

(1017>  Tbe  authorl^  f^ven  the  plahiUff 
under  the  provisions  of  Rev.  Laws  1010,  1 
5126,  to  dismiss  an  action  without  an  order 
of  court  does  not  deprive  tbe  court  of  its 
power  to  Inquire  Into  the  means  by  which 
the  motion  was  obtained  and  the  legal  effect 
to  be  accorded  It 

Mullen  V.  Noah,  64  Okla.  181,  166  Pac. 
742. 

(1!»17)    The  dismissal  of  an  action  under 
tbe  provisions  of  Rev.  Laws  1910,  I S12S,  is 
a  judgment,  and  requires  an  order  of  court 
MuUen  T.  Nonl),  64  Okla.  ISl,  166  Pac. 
742. 

I  7.  Cinsent  of  parties. 

(1017)  Id  an  sction  where  a  motion  to 
dismiss  signed  by  the  i^lntiff  was  filed  by 
the  defendants,  and  where,  upon  hearing, 
the  trial  court  found  thnt  tbe  i^alntlff  did 
not  thoroughly  tmderstflnd  the  effect  of  the 
motion  to  dismiss,  and  that  be  wanted  to 
continue  tbe  suit,  and  such  findings  are  rea- 
sonably supported  by  the  evidence,  the  filing 
of  said  motion  did  not  operate  as  a  dismissal 
of  tbe  action  xinAer  Rev.  Laws  1910.  1 5126. 
Mullen  V,  Noah,  64  Okla.  181,  166  Pac 
742. 

S  8.   Grounds  for  objection. 

S  9.  Rights  as  to  set-off,  connterdaim,  or 

other  affirmative  rdief. 
(1000)  Manaf.  IMg.,  {5102!  r(Ind.  Ter. 
Stat  1809,  13307).  provides  that  tbe  plain- 
tiff may  dismiss  his  action  without  pr^n- 
dlce  at  any  time  before  tbe  final  submission 
of  the  case  to  the  jury,  or  to  tbe  eonxt, 
where  the  trial  is  by  the  court  Held  that, 
where  plaintiff  had  filed  a  motion  to  dismiss 
his  action  wttbont  prejudice  and  the  motion 
was  lost,  it  was  proper  for  the  court  to  ^If- 
mlss  the  action  nunc  pro  tunc  as  of  tbe  date 
of  the  original  filing,  notwlthstandli^  that 
defendant  had  in  the  meantime  filed  a  croe»- 
bill. 

McOlellan  v.  Tootl^  3  Ind.  Tec.  825,  58 
S.  W.  665. 
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<1013)  Wbere  defendant  In  an  action  In 
ejectment  flies  an  answer  which  sets  up  In 
part  a  counterclaim,  wben  the  i^lntlff  dls- 
mlsftee  his  cause  of  action  the  defendant  has 
the  right  to  proceed  to  the  trial  of  his 
counterclaim  for  the  imrpose  of  determining 
bis  interest  la  the  land  as  against  the  idaln- 
tur,  bia  right  to  poaaesaion  thereof,  and  to 
recoTer  damages. 

Long  T.  BagweU,  38  Okla.  312,  133  Pac. 
GO. 

S  10.  DiBDiissal  as  to  one  or  more  co^efand- 
ants. 

{11.   In  general 

(1915)  The  flllng  of  nn  amended  petition, 
omitting  therefrom  the  name  of  one  of  the 
defendants,  where  no  reference  la  made  to 
the  original  petition  or  any  portion  thereof 
adopted  into  the  amended  petition,  the 
amended  petition  sopersedea  the  original 
petition  and  operates  as  a  dlsralwal  of  the 
cause  as  to  the  defendant  omitted  tber^rom. 
lU^ers  T.  Bass  &  Harbour  Co..  47  Ofela. 
786,  150  Pac.  706. 

(191S)  Whwe  a  defendant  flies  a  cross- 
petition  against  a  codefendant,  his  right  to 
have  such  cross-petition  tried  Is  not  aCTected 
b7  the  dismissal  of  the  petition  by  the  plain- 
tiff as  to  such  cod^endant 

Kolp  r.  Parscms,  SO  Okla.  372,  lOO  Pac. 
1043. 

9 12.   Procednra  to  effect  discontinnanca  in 
general. 

(lOlS)  Kev.  Lews  1010.  S  5126,  provides 
for  the  dismissal  of  an  action  by  plaintiff 
upon  the  payment  of  costs,  and  a  dismissal 
conqOying  with  the  statute  becomes  ^ectlve 
Immediately  upon  the  flllng  of  the  motion  to 
dlsmlsa,  and  requires  no  ord^  of  the  court. 
Stuart  T.  HlcksL  S2  Okla.  666.  1S3  Pac. 
143. 

S  13.  Conditionfl. 

S  14.   Payment  of  coats. 

(1911)  Under  Comp.  Laws  1909,  8  5910, 
an  action  may  not  be  dismissed  without  an 
order  of  court,  except  on  the  payment  of  the 
costs  accrued. 

Interstate  Crude  Oil  Co.  v.  Young,  20 
Okla.  46S.  lis  Pac.  ^7. 

Before  a  motion  to  dismiss  a  cause  can 
become  effective,  It  is  necessary  that  all 
C(wt8  accumulated  up  to  the  time  of  filing 
said  motion  must  be  paid. 

<1016)  DavlB  T.  Mlmey.  60  Okla.  244. 169 
Pac.  1112;  (1918)  Oklahoma  City  Land 
&  Dev.  Co.  T.  Patterson,  73  Okla.  — , 
176  Pac  034. 

(1918)  Under  Rev.  Laws  1910,  §5126,  the 
idalntlff  has  the  right,  upon  payment  of 
costs,  to  dismiss  his  action  without  an  order 
of  court  any  time  before  the  trial  has  com- 
menced; but  the  flllng  of  the  praecipe  with- 
out paying  the  costs  does  not  constitute  a 
dismissal  of  the  action. 

State  ex  tel.  Crlckett  t.  Pltchford,  OS 
OOa.  —  171  Pac  44a 


SIS.  Order. 

616.   Entry. 

(1916)  Voluntary  dismissal  by  plaintiff 
before  petition  claiming  affirmative  relief  has 
been  flled  becomes  effective  on  flllng  of  writ- 
tax  dismissal,  regardless  of  any  entry  of 
order. 

Davis  V.  Mlmey,  60  Okla.  244,  160  Pac. 
1112L 

S  17.   Operation  and  effecL 

(1890)  Under  Code  Civ.  Proc,  S  411  (WU- 
son's  Bev.  &  Ann.  Stat  1003,  S4587),  when 
a  set-off  or  counterclntm  has  be»u  presented, 
the  defendant  has  the  right  to  proceed  to 
the  trial  of  his  claim,  although  the  plaintiff 
may  have  dismissed  Us  action  or  failed  to 
appear. 

Wyman  t.  B»ard,  0  Okla.  35,  60  Pac 
1009. 

(1007)  Where  defendant  has  flled  an  an- 
swer  setting  up  affirmative  matter  entitling 
him  to  relief  thereon,  it  constitutes  a  cross- 
petition,  and  it  is  immaterial  whether  an 
exception  is  saved  to  the  ruling  of  the  court 
sustaining  the  motion  of  the  plaintiff  to  dis- 
miss, since  the  rights  of  the  defendant  can 
not  be  affected  thereby. 

Brown  T.  Massey,  19  Okla.  4^  02  Pac. 
246. 

(1915)  A  cause  was  brid  ^ectlTely  dis- 
missed with  prejudice,  In  view  of  Rev.  Laws 
1010,  g  5126.  on  the  date  on  which  plaintiff 
flled  a  written  dismissal  tbereof,  though 
subsequent  thereto  defoidant  flled  a  stipula- 
tion of  dismissal  with  prejudice  obtained 
from  plaintiff  prior  to  dismissal  by  him. 

Stuart  v.  Hick%  62  Okla.  666,  163  Pac 
143. 

(1018)  Where  one  flled  a  written  dis- 
missal, wblch  the  court  refused  to  set  aside, 
the  rencterlng  of  a  final  Judgment,  without 
giving  him  his  day  in  court  as  a  defendant, 
and  upon  tiie  Issues  Joined  upon  the  allf^a- 
tlons  of  bis  answer  and  cross-petition,  was 
WTor. 

Cowokochee  v.  Obapman,  —  Okla.  — , 
171  Pac  50. 

S  18.   Setting  aside,  and  reinsutement  of  cauH. 

(1916)  Where  the  district  court,  at  a  sub- 
sequent term,  makes  an  attempted  order  va- 
cating a  Judgment  or  order  dismissing  an 
action  to  quiet  title,  and  reinstates  said 
cause,  over  the  objection  of  the  adverse 
party,  and  without  a  written  motLon  or  ap- 
lAlcatlon  and  reasonable  notice  to  the  ad- 
verse party,  it  was  held  not  a  snbsbintial 
compliance  with  Bev.  Laws  1010,  {  S3&S,  and 
the  order  is  therefore  a  nullity. 

Hollow  V.  Frost  &  Saddler,  54  Okla.  578t 
164  Pac  542. 

(1916)  Where  one  brings  an  action  In 
the  district  court  to  quiet  title  to  certain 
real  estate,  seeking  the  cancellation  of  bis 
conveyance  of  the  same,  and  while  a  de- 
murrer is  pending  to  his  petition,  said  action 
la  dismissed  by  the  court  m  his  application 
at  bis  cost,  such  dismissal  Is  a  Judgment  or 
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order  within  tbe  purview  of  Kev.  Laws  lOlO. 
8  5267  (Comp.  Laws  1909,  8  tKWH) ;  and  such 
court  is  without  Jurisdiction  at  a  BUl>soqitent 
term  to  vacate  auvh  a  judgment  or  order  uud 
reinstiite  said  cause,  under  subd.  3  of  said 
section,  wiiliout  a  substiiDtlal  complinnce 
witli  fiev.  I^ws  1»1U,  {firlUS  (Comp.  U\we 
llKty,  i  WttS). 

Kollow  r.  Prost  &  Saddler.  54  Okla.  578, 
151  Pat'.  342. 

(11>1S)  In  ejectment,  and  to  clear  title  to 
liuid,  wliere  O  flletl  a  cro«s-|ietitioii  setting 
up  his  interest,  nnd  thereiifrer  Hied  a  writ- 
ten dismissal  of  cross- pet ition.  but  paid  no 
part  of  c^tsts.  tliere  was  no  disiiiissal  hs  tc 
him,  wltblu  Kev.  Laws  1010,  8  5120,  and  the 
<-ourt  did  not  err  lii  overrulbig  his  motion 
to  reinstate  the  case. 

Cowokochee  v.  Chapman,  —  Okla.  — ,  171 
Pnc.  50. 

n.  INVOLUNTARY. 

In  eiiult.v,  see  Equit.v,  55  ol,  33. 
Judgment  on  Involuntary  dismissal  as  o  bur, 
see  Judgment.  {230. 

S  19.  Estoppel  or  waiver  of  right. 

(lM)4j  Objection  to  the  Jurisdiction  of 
the  court  whlt-h  goes  to  tbe  iwver  of  the 
court  over  the  subject-niatter  may  be  riiiPed 
by  motion  to  dismiss  after  amtearunce,  tin- 
swer,  and  Judgment. 

Twine  V.  Care^^  2  Okla.  24!>,  .'J7  Pac. 
1006. 

(lOO'j:)  Where  defendant  moved  for  a 
bond  for  costs  and  the  motion  was  overruled, 
and  he  did  not  then  move  for  disniisKul  for 
want  of  MUch  bond,  he  waiveil  the  require- 
ment of  the  statute  pr<>vidii)g  that  an  action 
where  such  bond  is  requlreil  and  has  not 
been  girm  shall  be  dtsmlssnl  on  motion  of 
the  defendant  at  any  time  before  judgment. 
Fidelity  &  ('asunlty  Co.  r.  Brown,  4  lud. 
Ter.  S!)7,  CO  S.  \V.  015. 

8  20.   Grounds  in  general. 

(190])  Wliere  a  imrty  asks  leave  of  court 
to  amend  an  attidavit  in  reiilevin,  and  leave 
is  granted  by  tlie  court  upon  condition  (1) 
that  riie  sinue  be  made  within  ten  days,  and 
(2)  that  file  piaintiflf  pay  all  costs  in  the 
action  to  date  within  ten  days,  tlie  condi- 
tions only  apply  to  the  right  to  amend;  an;l 
if  the  imrty  fails  to  compij-  with  such  condi- 
tions, he  only  forfeits  his  right  to  amend, 
and  in  such  ca^e  the  ideailings  in  the  case 
renmiu  lu  prectn^y  the  same  condition  they 
were  Iiefore  the  leave  to  amend  was  granted ; 
and  If  the  plea<tings  properly  present  n  case 
the  ctmrt  should  henr  and  determine  the 
siinie  on  the  merits.  aiMl  it  Is  error  for  the 
court  to  enter  an  order  dismissing  the  case 
for  a  failure  to  comply  with  the  conditions 
attached  to  the  leave  to  amend  granted. 

Bayless  v.  McFnrland,  10  Okla.  747,  (SH 
Pac.  800. 

In  an  original  action  In  tbe  Supreme 
Court,  where  the  parties  submit  tlu»  case  on 
the  pleadings,  and  the  pleadings  fail  to  dis- 


close a  right  of  recovery  in  plalutWT,  Judg- 
ment of  dismissal  and  for  costs  will  be 

entered. 

(10<)2)  Territory  v.  Jacobs,  12  Okla.  152, 
70  I'ac.  107 ;  (1003)  Koss  v.  Tonltory, 
12  Okla.  4r^K  71  Pac.  1132. 

(10U8)  Where  in  a  suit  by  tbe  United 
States  to  cancel  a  patent,  tbe  United  States 
is  not  In  a  iiosltion  to  ask  for  any  relief,  the 
l»etItlon  will  be  dismissed. 

I^vncb  v.  I'nited  States.  13  Okla.  142,  73 
Pac.  100.">. 

(li>05)  It  is  the  duty  of  counsel  to  be 
In  attendance  upon  the  court,  and  to  look 
after  the  interest  of  bis  client,  and  for  fail- 
ure of  such  doty  tbe  case  may  properly  be 

tl  iSQl  i  SSOd 

Kline  v.  HIgday.  15  Okla.  1B7,  79  Pac. 
774. 

(1006)  Under  Mansf.  Dig.  8S028  (Ind. 
Ter.  Ann.  Stat.  1800,  13233).  providing  that 
ilefendant  may  demur  to  the  complaint  wbm 
it  apjiears  that  there  is  a  defect  of  parties, 
and  section  50X0  (3221)  providing  that  the 
'.-ourt  at  any  time  before  the  defense  shall, 
on  motion  of  defendant,  strike  out  of  the 
complaint  any  cause  or  causes  of  action  Im- 
[iroiwrly  joined  with  others ;  held  that 
neither  misjoinder  of  parties  nor  misjoinder 
of  causes  of  action  are  reasons  for  a  dis- 
missal of  the  action. 

Tishomingo  Electric  Light  &  Power  Co. 

V.  Burton,  tl  Ind.  Ter.  445.  98  S.  W. 

154. 

(1010)  In  the  absence  of  a  showing  of 
(irejudice,  a  petition  6led  in  the  office  of  the 
clerk  of  the  district  court,  the  object  and 
purpose  of  the  action  being  to  secure  the 
right  of  visitation  on  tbe  part  of  a  parent 
deprived  of  the  custody  of  a  child,  will  not 
be  dismissed  because  entitled  In,  and  by  the 
clerk  given,  tbe  same  docket  number  as  a 
former  case  between  the  same  parties,  whkh 
had  been  finally  closed  In  that  court. 

Allison  v.  Bryan.  26  Okla.  520,  109  Pac. 
034.  . 

(1015)  In  an  action  uiion  a  negotiable 
promissory  note,  tbe  questlun  of  the  owner- 
ship of  the  note  sued  on  can  not  be  raised 
by  a  motion  to  dismiss  or  by  a  demurrer,  but 
can  be  raised  by  answer  only. 

Waldock  V.  Winkler.  51  Okla.  485,  152 
1         Pac.  00. 

(1!>20)  The  trial  court  may  dismiss  plaln- 
tifTs  cause  of  action  for  reasons  enumerated 
in  Itev.  Ijiws  1010,  8  5125,  subds.  2-0. 

lIcBride  v.  Cowan,  80  Okla.  72.  104  Pae. 

20S. 

8  21.    Error  ae  to  nature  or  form  of  remedy. 

(1020)  Under  the  Code  of  Civil  Procedure 
In  force  In  this  state,  a  plalntirr  Is  required 
to  set  forth  the  facts  constituting  a  cause 
of  action,  and  if  he  states  facts  showing  that 
be  is  entitled  to  a  remedy,  either  legal  or 
equitable,  his  action  will  not  be  dismissed 
because  he  has  mlaconcelred  the  nature  of 
his  remedial  rights  and  has  asked  for  a  le- 
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gill  remedy,  or  usked  for  the  wrong  equita- 
ble relief,  or  vice  versa. 

Fratev  v.  Wllkliitton.  7»  Okla.  21.  ItH  Pae. 
15(i. 

S  22.   Defects  and  objections  as  to  parties. 

(180G)  Ou  motion  to  dismiss  because  of 
nonresidence  of  plaintiff  atid  its  refusing  to 
tile  t)Oud.  though  the  fact  of  the  plaintifTs 
nouresidence  ap})eHr8  in  its  plendlngs  and 
Is  therefore  appiirent  u[><)ii  the  fiice  of  the 
re<'ord,  tlte  fact  that  a  Iwnd  was  not  filed 
niQKt  tie  !4howu  attlrmatlvoty,  to  antborlze  the 
disiulsHal  of  the  suit. 

Severs  v.  Northern  Trust  Co..  1  Ind.  Ter. 
1,  35  S.  W.  232. 


(ISOD)  A  prosecution  In  the  name  of  the 
county  as  plalntlfT  against  the  county  clerk 
to  restrain  him  from  spreading  u^ion  the 
tax  rolls  of  the  county  an  increase  of  valua- 
tion, as  ordered  by  the  territorial  board  of 
equalisation,  will  be  diwuiraed,  because  the 
territory  or  county  is  not  the  reiil  party  in 
interest  as  plaintiff,  but  is.  moreover,  in- 
terested as  a  iiarty  defendant. 

(*oulsoii  V.  Territory,  S  Okla.  113,  50  Pac. 
050. 

S  23.   Defects  and  objectionB  as  to  pleadings. 

(1NII3)  PlaintifTs  refu<(ll  to  corai)|y  with 
an  order  requiring  him  to  seiiarately  para- 
graph  his  different  causes  of  action,  accord- 
ing to  the  local  practice,  Justifies  a  dls- 
nifKsal  of  his  case. 

Thoniiwon  v.  Gatlln.      Fed.  im. 


niKt2)  I  nder  Mansf.  DiK.  6  r»l(K»  (lud. 
Ter.  Ann.  Stat.  1800,  8  3307),  specifying 
when  a  case  may  be  dismisscti  by  the  court, 
and  |>roviding  that  in  all  other  ca!>es,  on 
the  trial  of  the  action,  the  decision  must  be 
on  the  merits;  and  §5083  (§3288),  requiring 
the  court.  In  every  state  of  an  action,  to  dis- 
regard any  defect  in  the  proceedings  not 
affe<*ting  substantial  rights,  there  being  such 
a  complaint  for  unlawful  detainer  as  is  re- 
quired by  sei'tion  3.V»1  {section  22i<t),  jind 
itn  affidavit  having  lyeen  filed  as  required  by 
oaid  sei-tion. — the  action  should  not  be  dis- 
uilHNefl  becauHe  the  aflldiivit  was  Insufficient, 
thlB  not  being  one  of  the  grounds  of  dis- 
missal enumerated,  and  the  afQdvait  being 
amendable. 

Smith  V.  Bush,  4  Iml.  Ter.  454.  6ft  S. 
W.  034. 

T'mler  the  express  jirovislons  of  Mansf. 
Dig.  15080  (Ind.  Ter.  Ann.  St.  1800,  13201), 
the  filing  of  an  unverified  wmplatnt  is  not 
ground  for  dismissal  of  the  action  if  the 
verification  Is  made  on  or  before  the  call- 
ing of  the  action  for  trial. 

(ISMrj)  Hargrove  v,  Cherokee  Nation.  4 
Ind.  Ter.  120,  fi!>  S.  \V.  823.  affirmed 
(11K>4),  120  Fed.  imi. 

9  24.   Want  of  prosecation. 

(1913)  Where,  upon  the  submission  of  a 
cause,  and  later,  time  is  extended  to  petl- 


tloner  in  which  to  file  briefs,  and  the  same 
are  not  filed  within  the  time  extended,  the 
petition  may  be  dismissed  for  want  of  prose- 
cution. 

Seargeant  v.  CnUlson,  38  Okla.  154,  182 
.I'ac.  345. 


S  25.   Dismissal  by  court  on  its  own  motion. 

(1020)  Where  the  plaintiff's  attorneys  file 
a  motion  for  a  continuance  of  the  trial  of 
tl;e  case,  and  the  court  overrules  said  mo- 
tii>n,  it  is  error  for  the  court  to  dismiss 
plainttlTa  cause  of  action  without  first  call- 
ing the  case  for  trial,  and  demanding  that 
the  plaintiff  proceed  with  the  trial,  and  if 
I)laintiff  refuses  to  proceed  with  the  trial, 
then,  and  not  until  then,  does  the  court 
have  grounds  to  dismiss  plaintifTs  cause 
of  action. 

McBrlde  v.  Cowan,  80  Okla.  72,  104  Pac. 
208, 


3  26.  Motion  for  dismissal  or  nontuiL 

(ISOO)  The  motion  to  dismiss  a  cause 
apiH-alCil  to  the  district  court,  for  failure 
to  file  an  api>eal  bond,  goes  to  the  jurisdic- 
tion of  the  court,  and  is  not  waived  by 
failure  to  assign  the  overruling  of  such  mo- 
fi;»n  as  a  ground  for  a  new  trial. 

Vowell  V.  Taylor,  8  Okla.  625,  58  Pac. 
044. 


3  27.  Setting  aside,  and  reinatatement  of  canse. 

(1001)  A  motion  to  reinstate  a  cause  on 
the  trial  docket  and  for  leave  to  substitute 

pleadings  Is  not  presented  to  the  court  in 
time  for  action  where  it  Is  made,  but  not 
(-filled  iq)  until  after  the  case  has  been  dis- 
ni  isMcd. 

Steitlienson  v.  Osage  Coal  &  Mining  Co.,  3 
Ind.  Ter.  607,  04  S.  W.  538. 


(li>04)  Where  a  cause  is  dismissed  for 
want  of  prosecution,  and  application  is  filed 
to  reinstate  the  cause  for  unavoidable  eas- 
unlty.  the  court  should  exercise  a  wise  dis- 
cretion, and  where  it  clearly  appears  by 
iillidavlts  that  the  party  was  unavoidably 
iil-sent,  that  bis  defense  was  meritorious, 
that  he  apiieared  25  minutes  after  the  time 
.set  for  trial  and  before  adjournment,  and 
wiis  ii1)Ment  by  reason  of  the  lateness  of  the 
train,  the  case  should  be  reinstated. 

A  ultman- Taylor  Machinery  Co.  v.  Cald< 
well.  14  Okla.  472,  7S  Pac.  319. 


(1!)U5)  Where  a  case  has  been  set  for 
trial,  and  the  attorneys  absent  themselves 
from  the  courtroom,  and  during  their  ab- 
sence the  case  is  reached  and  dismissed  for 
want  of  prosecution,  anil  the  only  showing 
is  that  they  left  the  room  n  short  time  be- 
fore the  noon  adjournment,  believing  the 
case  on  trial  would  last  the  remainder  of 
that  session,  it  is  not  error  to  refuse  to 
reinstate  the  same. 

Kline  v.  HIgday,  15  Okla.  137,  79  Pac. 
774. 
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(1907)  Wbere  an  action  to  dtomlssed  and 
afterward!  reinstated,  and  a  trial  thereof 
had,  no  error  can  be  predicated  on  the  dto- 
mlMwl 

Howe  T.  Parker,  IS  Okla.  282,  90  Pac 
16. 


(1020)  A  motion  to  vacate  dismissal  for 
nonpaym^t  of  costs  la  In  time  If  filed  before 
conrt  convened  again. 

Ulendorf  v.  Tbotpe.  77  Okla.  229,  18S 
Pac.  102. 


DISORDERLY  CONDUCT. 

Thto  topic  INCLUDES  conduct  prejodldal  to  the  comfort,  welfare  or  s^ety  of 
others,  not  conatltating  some  other  distinct  offense;  nature  and  elements  of  the  offen- 
sive, and  prosecatltm  ther^r. 

It  BXCIiUDES  prosecutions  for  breach  of  the  peace  (Breach  of  the  Peace); 
otteaao  of  keying  dtoorderly  house  (Disorderly  House) ;  disturbance  of  pabUc  assem- 
Uagea  (Disturbance  of  Public  Assemblage;  Theaters  and  Shows);  obscene  conduct 
(ObM^nltar). 

Analysis. 

S  1.  Evidence. 


S 1.  Evidence. 

(1907)  On  a  trial  for  disturbing  the  peace 
and  quiet  of  a  family  by  fighting,  evidence 
that  the  person  on  whom  the  assault  and 
battery  was  committed  was  given  to  habit- 
ual use  of  Insulting  and  violent  language 
was  Inadmissible  cm  tin  ground  that  It  af* 
fected  bla  reputation. 

Wilcox  V.  United  States,  7  Ind.  Tier.  86, 
108  S.  W.  774. 

(1907)  On  a  trial  for  disturbing  the  peace 
and  quiet  of  a  family  by  fighting,  evidence 
that  the  person  on  whom  the  assault  and 
battery  was  committed  was  given  to  habit- 


ual use  of  insulting  and  violent  language  was 
inadmissible  as  tending  to  establish  self-de- 
fense, since  words  can  not  Justify  an  assault 
and  battery,  or  disturbance  of  a  family. 
WUcox  V.  United  States^  7  Ind.  Tet.  8S, 
103  S.  W.  774. 

(1907)  On  a  trial  of  two  defendants  for 
disturbing  the  peace  and  quiet  of  a  family 
fighting,  evidence  as  to  the  dtfendants 
being  together  the  day  previous  to  the  com- 
mission of  the  offense  was  admissible  as  tend- 
ing to  prove  a  conspiracy. 

WUcox  r.  United  States,  7  Ind.  Ter.  86, 
108  S.  W.  774. 


DISORDERLY  HOUSE. 

This  topic  INCLUDED  the  keeping  and  frequenting  of  buildings  used  as  bawdy 
houses  or  for  any  other  lewd,  indecent  or  unlawful  purpose  by  which  the  comfbrt  or 
decency  of  the  n^hborhood  to  disturbed. 

It  EXCLUDES  nuisances  in  general  (Nuisances) ;  the  keeping  and  illegal  sale  of 
liquors  (Intoxicating  Liquors). 

Analysis. 

£  1.  Nature  and  elements  of  offenses. 

§  2.  ^— In  general. 

g  3s   Keeping  of  house. 

§  4.   Owning  or  letting  or  permitting  use  of  house. 

§  5.   Indictment  or  information. 

§  6.   Requisites  and  sufficiency. 

§  7.  Evidence. 

S  8.   Presumptions  and  burden  of  proof. 

§  9.   Admissibility. 

§  10.   Weight  and  suflfidency. 

gll.  Trial. 

§  12.   Instructions. 

Cross-Refet'ences. 


Keeping  disorderly  ibouse,  see  Dtoord^ly 
House. 

Offenses  against  pubUc  decency,  see  Ob- 
scenity. 

Offlenses  against  pnbllc  peace  in  gmeral,  see 
Breach  of  the  Peace. 


Sufficiency  of  averment  of  location,  see  In- 
dictment and  Information,  S  OL 

Tlolatlm  of  dty  ordinance  see  Municipal 
CJorporations,  1206. 


Digitized  by 


Google 


496  t20kla.I>lc.]  DISOBDBRLY  HOUSE.  |0 


1 1.  Natnra  and  demenU  of  oiEensei. 
S2.  —In  generaL 

(191S)  Tlie  terna  *1towd7boiue"  and 
"house  of  lU-fame"  are  aynonymons. 

Patterson  v.  State,  9  Okla.  Cr.  564,  1S2 
Fac.  608. 

(1896)  The  keeping  of  a  disorderly  bouse 
may  consist  In  allowing  the  place  to  be  used 
so  noisily  and  disorderly  as  to  disturb  the 
pnbltc  peace  and  annoy  the  neighborhood; 
bnt  it  is  not  necessary  to  show  soch  noises 
in  all  cases,  because  the  keeping  of  such  a 
hoase  may  consist  In  drawing  together  of 
Idle,  TiclooB,  dissolute,  and  disorderly  per- 
sons engaged  In  unlawful  or  immoral  prac- 
tices, thereby  Injuring  the  puUic  peace  and 
IHTorooting  Immorality. 

Garter  t.  United  States,  1  Ind.  Ter.  342, 
37  S.  W.  2M. 

S  3.   Keeping  of  house. 

(1887)  Eridence  that  the  defendant  lived 
in  or  was  an  Inmate  of  a  house  of  prostitu- 
tion Is  not  snfflclent  to  warrant  a  conviction 
where  the  information  is  for  the  keeping  of 
snob  bouse.  The  keeping  ts  an  essential  ele- 
mttit  of  the  offense  and  by  "keeping"  is 
meant  baTlng  ttie  government  of.  and  exer- 
cising control  and  direction  over,  the  bonse, 
and  the  conduct  of  the  tnmates  thereof. 
Nelson  T.  Territory.  6  Okla.  612.  49  Pac. 
920. 

(1S07)  In  the  prosecntlon  of  defendant 
for  keeping  a  house  of  prostitntlon  or  bawdy 
house,  in  order  to  warrant  a  conviction,  it 
must  appear  that  the  house  was  a  bawdy 
house  and  that  the  defendant  was  the  keeper 
thereof. - 

Nrison  T,  Territory,  6  Okla.  512.  49  Pac. 

920. 

(1013)  The  ofTense  deflned  by  the  statute 
Is  not  keying  a  house  which  is  reputed  to 
be  a  bawdy  house,  but  keeping  one  which  is 
80  in  fact 

Patterson  v.  State,  9  Okla.  Or.  664,  132 
Pac.  693. 

(1913)  A  keeper  of  a  bawdyhouse  of  111 
fame,  or  of  assignation,  or  of  prostitution, 
or  other  house  or  place  for  persons  to  visit 
for  unlawful  sexual  Intercourse,  or  for  any 
other  lewd,  obscene,  or  Indecent  purpose, 
means  and  Includes  a  person  who  has  con- 
trol, proprietorship,  or  management  of  the 
house  in  question. 

Jones  V.  State,  10  Okla.  Cr.  79,  333  Pac. 
1134. 

S4.  Owning  or  letting  or  permitting  dm 

of  bonse- 

Under  Sess.  Laws  1903.  p.  163,  ch.  12,  art. 
8,  i  7.  which  provides  that  every  person,  be- 
ing the  owner  of  a  building,  who  lets  the 
same  to  be  used  as  a  disorderly  house.  Is 
guilty  of  a  misdemeanor,  a  house  that  Is 
actually  being  used  as  a  disorderly  house  is 
kept  for  an  unlawful  purpose,  and  the  let- 
ting of  such  bouse  is  in  violation  of  the  law. 
(1905)   Ollgschlager  t.   Territory.  16 
Okla.  141,  79  Pac.  918,  reversed  (1906) 
146  Fed.  181. 


Every  owner  of  a  bonding,  who  lets  the 
same  or  a  portlim  thereof,  knowing  that  It  is 
Intended  to  be  used  as  a  hawdy  house,  or 
house  ot  HI  tam^  of  aas^natton,  or  of  pros- 
titatlon.  or  for  a  place  for  persons  to  visit 
tot  unlawful  secoal  Intercourse^  or  for  any 
lewd,  obscene,  or  Indecent  purpose,  Is  gnU^ 
of  a  misdemeanor. 

(1906)    OligsdOager  v.  Territory, 
Okla.  141.  79  Pac.  918,  reversed  (1906) 
146  Tea.  131. 

S  5.  Indictment  or  information. 

S  6.   Requisites  and  snfficiency. 

(1897)  An  Indictment  charging  that  de- 
fendant unlawfully,  willingly,  and  knowlnfcly 
allowed  and  permitted  a  building  described, 
which  be  owned  and  controlled,  to  be  nsed  aa 
a  place  for  persons  to  vl^t  for  the  purpoae 
of  unlawful  sexual  Intercourse,  sufficiently 
charges  an  offense  under  the  statute. 

Swa^rt  V.  Twrltory.  6  Okla.  844,  00 
Pac.  96. 

(1918)  An  Indictment,  which  aUeges  that 
during  the  months  of  Jviij  and  Ai^ust,  1916, 
the  defendant  owned  and  controlled  a  house 
in  the  town  of  Commerce,  In  Ottawa  county, 
Oklahoma,  and  let  said  buUdlng,  knowii^ 
that  It  Is  to  be  used  for  the  purpose  of  per^ 
sons  to  visit  for  unlawful  sexual  intercourse, 
charges  an  offense  under  Rev.  Laws  1910, 
S2469. 

Irvln  V.  State,  15  Okla.  Cr.  260,  176  Pac 
88. 

S7*  Evidence. 

S  8.   PresnmptionB  and  burden  of  pro4^ 

(1013)  On  the  trial  of  a  person  charged 
with  keeping  a  bawdy  house,  the  issue  Is, 
Did  such  a  person  in  fact  keep  a  bawdy 
house?  and  not,  Did  he  keep  a  house  which 
had  the  reputation  of  a  bawdy  honse? 

Patterson  v.  State,  9  Okla.  Cr.  564,  182 
Pac  68S. 

S9.   AamisdbUity. 

(1807)  Gmeral  reputation  of  a  honse  aa 
n  house  of  prostitution  is  not  competent  or 
sufBdent  to  establish  Its  character  as  snc^ 
bnt  the  prosecution  may  Show  that  the  house 
Is  resorted  to  by  people  of  botb  sexes  who 
are  reputed  to  be  of  lewd  and  lascivious 
character,  from  which  the  law  will  Infer 
that  such  characters  resort  thereto  for  lewd 
and  Immoral  purposes,  and  tiiat  tbe  bouse  is 
a  bawdy  house. 

Nelson  v.  Territory,  5  Okla.  612,  40  Pac 
920. 

In  prosecutions  for  keeping  a  house  of 
Ill-fame,  It  is  competent  to  introduce  evi- 
dence of  the  general  reputation  of  the  honse 
in  the  neighborhood  In  which  it  Is  situated 
as  to  its  being  a  place  where  lewd  and 
lascivious  persons  of  both  sexes  congregate 
for  the  purpose  of  unlawful  cohabitation  or 
sexual  Intercourse. 

(1910)  Carroll  v.  State.  4  Okla.  Or.  242. 
11  Fac  1021;  (1911)  Smith  v.  State, 
0  Okla.  Cr.  880. 118  Pac  1008. 
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(1911)  Evtdence  of  tlie  i^euenil  biul  ctiar- 
acter  and  reiintatlon  and  of  lewd  conduct  of 
tbe  Inmates  and  frequenters  of  a  bouse  Is 
competent  for  the  purpose  of  showing  that 
such  house  is  a  house  of  111  ftime. 

Smith  V.  State,  fl  Okla.  Cr.  380.  118  Pnc. 
1003. 

(1913)  It  is  conii>eteut  to  liitrmlm-p  in 
evidence  proof  tending  to  i«how  tbut  i>ersnuH 
of  Immoral  character  resort  to  a  place  for 
immoral  purposes  on  the  trial  of  a  person 
charged  with  keeping  a  bawdy  bouse  at  siidi 
place. 

Patterson  v.  State,  9  Okln.  Cr.  rm,  r.V2 
Pac.  69CJ. 

(1013)  In  proset'utioiis  for  keepiiis  ii 
lionse  of  ill-fame,  it  is  eoiii|)ett>iit  to  intro- 
duce evidence  of  tbe  general  reputation  of 
the  bouse  in  the  neighborhood  In  which  it 
sltiuted,  as  to  its  being  n  place  where  lewd 
and  lascirions  permns  of  both  seses  cf>ngi-e- 
gate  for  the  purpose  of  unlawful  cohabita- 
tion or  sexual  intercourse ;  but  such  evidence 
alone  will  not  support  a  verdict,  us  It  must 
be  corroborated  by  some  other  fuct  or  cir- 
cumstance tending  to  prove  the  character  i>f 
tbe  honse. 

Putman  v.  State,  9  Okla.  Cr.  r>3r..  1:12 
Pac.  916. 

(19131    In    a    prosecution,    under  Hr\. 
IjHWS  1910,  S2467,  the  state  may  show  Vip 
general  reimtation  of  the  bouse  and  of  tlu 
inmates  and  iiersons  who  resort  thereto. 
Jones  V.  state,  10  Okla.  Cr.  79.  13.^  P;  c. 
1134. 

(1!U3)  Evidence  of  the  arrest  and  con- 
viction of  one  for  frequenting  defendant'.s 
honse  was  held  admissible  in  a  profjeciitimi 
under  Rev.  Laws  1910.  8  2407.  for  keepi'i;; 
a  bawdy-house,  on  the  Issue  as  to  whether 
defendant  had  knowledge  of  the  character  of 
the  inmates. 

Jones  T.  State,  10  Okla.  Cr.  79.  133  Piu-. 
1134. 

(1013)  Evidence  of  the  lewd  character 
of  defendant's  daughter  who  resided  in  t  ic 
bouse  with  her  parents  was  held  propeily 
admitted  In  a  prosecution  under  Rev.  Laws 
1910,  f  2467.  for  keeping  a  bawdybouse. 

Jones  V.  State,  10  Okla.  Cr.  79,  133  Pnc. 
1134. 

§  10.   Weight  and  sufficiency. 

For  evidence  sufficient  to  sustain  a  con- 
viction for  keeping  a  house  of  ill  fame,  si>e 
opinion. 

(1910)  Clark  V.  State.  4  OkU.  Cr.  XIII. 
115  Pac.  607:  flOIS)  Cotton  v.  State. 
15  Okla.  Cr.  213,  175  Pac.  942;  (1910) 
Bomheim  t.  State,  16  Okla.  Cr.  704. 
183  Pac.  514. 

For  testimony'  which  supports  a  veMkt 
of  guilty  of  keeping  a  house  to  whicli  1ev.-d 
and  lascivious  iwrsons  of  both  sexes  congt  o- 
gate  for  the  purpose  of  unlawful  cohabiia- 
tlon.  see  opinion. 

(1913)  Putman  v.  State,  9  Okla.  Cr.  5i:r>, 
132  Pac.  916:  (1913)  Patterson  v. 
State,  0  Okla.  Cr.  564,  132  Pac.  693. 


(1913)  In  such  a  prosecution,  it  is  sof- 
flclent  to  show  that  others  and  not  the 
keeper  committed  act  of  Immorality.  That 
the  defendant  knew  ttie  character  of  his 
house  and  the  conduct  of  the  inmates  there- 
of, and  knew  the  character  of  those  who 
resorted  thereto,  may  be  shown  circum- 
Htnntially  as  well  as  directly. 

Jones  v.  State,  10  Okla.  Cr.  79,  133  Pac. 
1134. 

(1913)  lu  a  prosecution,  under  Rev.  I^ws 
1010.  8  2407,  the  state  need  not  show  specific 
acts  of  prostitution,  but  need  show  only 
that  the  house  is  commonly  resorted  to  for 
immoral  pnri>ose8  with  the  proprietor's 
knowledge. 

Jones  V.  State,  10  Okla.  Cr.  79,  133  Pac. 
1134. 

(191S)  Where  the  uncontradicted  evi- 
dence shows  that  the  owner  of  a  bulldii^, 
controlled  by  him,  rented  same  by  tbe  week 
to  persons  engaged  In  prostitution,  and  after 
tbe  expiration  of  the  flrst  week  of  sndi 
renting  was  Informed  that  said  building  was 
heing  used  by  its  occupants  for  tbe  purpose 
of  prostitution,  and  the  accused  continued 
to  rent  said  building  to  the  same  tenants, 
against  the  protests  and  objections  of  per- 
sons living  adjacent  to  said  house,  sufficiently 
supports  a  Judgment  for  a  building  to  be 
used  for  the  purpose  of  unlawful  sexual 
inteix'oui-se. 

Irvin  V.  State,  15  Okla.  Cr.  260.  176  Pac. 
83. 

(1919)  Tliat  a  girl  is  seen  in  a  place  hav- 
ing the  general  reputation  of  being  a  bawdy- 
house,  wearing  a  thin,  low-necked,  short 
dress.  Is  not  alone  sufficient  evidence  that 
-such  wearer  is  a  lewd  person. 

Francis  v.  State,  16  Okla.  Cr.  543.  185 
Pac.  126. 

(1910)  \  legal  conviction  for  keeping  a 
bjiwdyhouse  can  not  be  had  upon  evidence 
alone  that  the  house  in  question  has  tbe 
eeneral  reputation  where  lewd  and  lascivious 
persons  of  both  sexes  congregate  for  the 
purix'^  of  unlawful  sexual  intercourse. 

Francis  v.  State.  16  Okla.  Cr.  543,  185 
Pac.  326. 

i  11.  Trial. 

9  12.  — —  Inetnictiong. 

(1S971  In  11  prosecution  for  keejiing  a 
house  of  prostitution,  the  defendant  Is  en- 
titled to  have  tbe  jury  instrnctetl  that  the 
keeping  of  the  house  Is  a  material  element 
of  the  offense,  and  to  have  tbe  instructions 
:lefine  what  constitutes  such  keeping. 

Nelson  V.  Territory,  5  Okla.  512,  49  Pac. 
920. 

(1013)  See  opinion  for  instructions  In 
prosecution  for  keeping  a  bawdybouse,  which, 
upon  tbe  evidence  adduced,  properly  declare 
tbe  law. 

Jones  V.  State.  10  Okla.  Cr.  79,  133  Pac. 
1134. 
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DISQUALIFICATION. 

An  iuterested  trial  district  Judge  appoint- 
ing jury  cQinmlssioners.  see  Venue,  i  12. 

Of  Judge,  see  Judges,  S§  35,  37,  38. 

Of  Jury,  ground  for  new  trial,  see  Criminal 
Law,  §535. 

To  tnke  acknowledgment,  see  Acknowledg- 
ment itk 

DISSOLUTION. 

Motion  to  dissolve  attachment,  see  Attach- 
ment, i  75. 

Of  attachment,  see  Attachment,  Sfi  08-92. 

Of  corporation,  see  Banks  and  Banking, 
11  2a^;  Cort>oratioD8,  H  153,  155. 

Of  improvised  peremptory  Injunction,  see  In- 
junction, f  74. 

Of  Injunction,       Injnuetion.  ||  74-87. 

Of  municfpalltles,  see  Mnolcipal  Corpora- 
tions. il4. 


Of  partner^lp,  see  Partnership,  IS  76,  77. 

Of  ^ate  bank,  see  Banks  and  Banking,  {  28. 

Of  temporary  iujnnction.  see  Apijeal  and  Kr- 
ror.  §557;  lujum'tlon,  55-73.  101. 

Parol  evideufe  ariiHlsslble  to  determine  In- 
tention of  parties  to  contract  dissolving 
partnendilp,  see  Evid»ice,  i  75. 

DISTRESS. 

For  Teat,  see  Landlord  auU  Temmt.  S  1"2. 
For  unpaid  toxes,  see  Taxation,  §  109. 


DISTRIBUTION. 

Of  &iUnb  assigned  for  cretlltors,  see  Assign- 
ments for  Benefit  of  Creditors.  S  02. 

Of  estate  of  bankrupt,  see  Biinkrupt<*y<  S  03. 

Of  estate  of  decedent,  see  Descent  and  Dl»- 
tributiou;  l'::xccutors  and  Administrators, 
SS6. 


DISTRICT  AND  PROSECUTING  ATTORNEYS. 

This  topic  INCLUDES  attorneys  wliose  otfioe  it  is  to  represent  the  stJito  in  Jiidit'inl 
districts,  in  civil  and  criminal  actions  la  which  the  stiite  is  interested;  election.  Quali- 
fication and  tenure;  deputies,  assistants  and  substitutes:  compensation;  iwwers  aud 
duties;  liabnit>'  on  liond. 

It  RXCLl'Dl'/S  the  rights  and  duties  of  attorneys  in  general  (Attorney  and  Client). 


Atialysis. 

§  1.  Nature  and  functions  of  office. 

§  2.  Appointment  or  election,  and  qualification  and  tenure. 

§  3.  Deputies,  assistants,  and  substitutes. 

§  4.  Compensation  and  fees. 

S  5.   ■  In  general. 

§  6.  Representation  of  state  or  county  in  general. 

§  7.  Powers  and  proceedings  in  general. 

§  8.  Prosecution  or  defense  of  civil  actions. 

§9.  Liabilities  on  bond. 

Cross-Rcfe  fences. 


See  also  Attorney  General. 

A*tioa  of  quo  warranto  la  Supreme  Court, 
see  Jury,  S  88. 

Appearance  of  attorney  general  in  case  in- 
stituted by  county  attorney,  see  Criminal 
\a\\\,  {03. 

Appointment  of  counsel  to  i>rosecutc  criuiln  ii 
case,  see  Crlmnial  Law.  S  ^> 

Apiwtntment  of  i>en»n  to  perform  duties  of 
county  attorney  in  suit  to  remove  county 
attorney  and  other  county  officers,  sec 
Criminal  Law,  §355. 

Appointmmt  of  special  county  attorney,  si^e 
Criminal  Law,  S  355. 

Argument  of  prosecuting  attorney,  see  Crim- 
inal I.aw,  S401. 

.\uthortty  to  consent  to  reference,  see  R^er- 
Mice,  9  7. 

Conduct  of  trial,  see  Criminal  Law,  %  391, 


(Munty  iittoniey  disiiualiite<l  by  reitresentiuK 
defeadwat  la  i)reiiniiuiiry.  see  Indictment 
and  Inforniatioa,  S  -7. 

Disquaiitk-ation  of  county  iittoraey.  see  Crim- 
inal Law,  S35r>. 

Duties  in  trlnt  of  criminal  discs,  see  Crim- 
inal Ivaw.  fi:il)I. 

Kffect  of  allusfon  to  length  of  M*ntence  Jury 
could  Impose,  see  Criminal  Ijiw.  §413. 

Enii>loynieut  of  attorney  to  assist  county  at- 
torney, see  Criminal  I.aw,  §  355. 

Error  in  statement  of  county  attorney  not 
ground  for  reversal  unless  i>rejudiclal,  see 
Criminal  Law,  §711. 

Improper  remarks  and  argument,  see  Crim- 
inal Ijiw.  S  391. 

Incorporation  of  improi>er  remarks  of  prose- 
cutor In  cnse-made,  see  Crinifual  Idw, 
§078. 
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Liability  of  surety  on  coiinty  attorney's  bond 
for  excess  In  salary  received,  see  Counties, 
S103. 

Misconduct  of  county  attorney  before  grand 

jury  affecting  validity  of  indlctm^t,  see 

Grand  Jury,  S  20. 
Misconduct  of  prosecuting  attorney  In  ei- 
'ftmining  witness,  see  Criminal  Law,  {398. 
Necessity  of  county  attorney  to  sign  tnfor- 

ntatlon,  see  Indictment  and  Information, 

S23. 

Objection  to  e^IoI  prosecuting  attorney, 
see  Criminal  Law,  9  610. 


Official  duties,  see  Criminal  Law,  5  391. 
Remarks  in  argument  ground  for  reversal, 

see  Criminal  I^aw.  {  611. 
Rights  and  duties  of  prosecuting  attorney, 

see  Criminal  Law,  S  391. 
Salary  of  county  attorney,  see  Counties,  S  41. 
Served  with  notice  of  aiveal,  see  Conntiefl; 

SlOl. 

Suit  by  comity  attorney  to  enjoin  state  of* 
fleers  for  misapplying  public  funds,  see  In- 
J  unctions,  $  88. 

Time  to  raise  question  of  title  to  otHce,  see 
Criminal  Law,  SS  580,  607. 


S  1.   Nature  and  fnnctions  of  office. 

(1910)  The  office  of  county  attorney  is 
not  Imbedded  in  the  constitution  of  the 
state;  and  it  may  therefore  be  abrogated,  or 
the  powers  and  duties  pertaining  to  It  «• 
iBTged  or  diminished,  or  wholly  or  partially 
transferred  to  district  or  state  officers,*  as 
the  legislature  may  see  fit. 

ChUda  T.  State,  4  OkU.  Cr.  474,  113  Pac. 
546. 

(1011)  A  county  attorney  Aoea  noit  repre- 
8»t  the  private  prosecutor,  but  the  entire 
people  ot  the  state,  and  it  is  his  duty  to  be 
impartial  in  the  discharge  of  his  functions, 
and  not  to  consult  any  private  persons  in- 
terested in  the  trlnl  of  a  criminal  case. 

Kelly  T.  Ferguson,  6  Okla.  Cr.  700,  114 
Pac.  681. 

(1912)  County  attorneys  end  all  officers 
of  the  state  of  Oklahoma  should  exercise 
the  utmost  diligence  in  the  prosecution  of 
persons  who  commit  perjury,  In  order  that 
It  may  become  as  dangerous  to  criminals  as 
it  Is  odious  to  reason  and  ruinous  to  Jus- 
tice. 

Mitchell  T.  State,  7  Okla.  Cr.  668,  124 

Pac.  1112. 

(1019)  A  county  attorney  Is  vested  with 
n  personal  discretion  and  responsibility  as 
a  minister  of  Justice,  and  not  as  a  mere 
licensed  attorney,  and  he  must  act  Impartl> 
ally,  as  well  In  refraining  from  prosecuting 
as  in  prosecuting.  He  must  guard  tlie  real 
interests  of  public  Justlco  in  behalf  of  all 
convened,  and  he  is  disQuallfled  from  be- 
coming in  any  way  entangled  with  private 
Interests  or  grievances  connected  with  the 
private  practice  of  law,  and,  while  he  muy 
employ  official  discretion  or  responsibility, 
be  can  not  delegate  this  discretion  except  to 
an  assistant,  duly  appointed  and  qualified 
as  provided  by  law. 

Johns  V.  State,  16  Okla.  Cr.  630,  179 
Pac.  041. 

S2.   Appointment  or  election,  and  qnalificfr 
tion  and  tenure. 

(1806)  An  attorney  who  has  been  sus- 
pended from  practice  in  the  district  court 
of  a  county  in  which  he  has  been  elected 
county  attorney  la  not  eligible  to  enter  on 


the  duties  of  snch  office  so  long  as  the  order 
of  suspension  remains  ta  force. 

Brown  v.  Woods,  2  Okla.  Wl,  80  Pac. 
473. 

(1896)  To  entitle  one  to  hold  the  office 
of  county  attorn^,  be  must  not  only  have 
been  admitted  to  practice  in  a  court  of 
record,  but  he  most  remain  admitted  to 
practice  In  the  court  where  his  duUes  must 
be  performed. 

Brown  v.  Woods,  2  Okla.  601.  80  Pac. 
473. 

(1919)  A  bond  by  a  county  attorney  suf- 
ficiently complies  with  Rev.  Lews  1910,  S 
1553.  If  solvent,  If  approved  by  the  board 
of  commissioners  and  indorsed  annoved  by 
some  one  In  the  clerk's  office. 

Braught  v.  State,  —  Okla.  Cr.  — ,  170 
Pac.  769. 

§  3.  Deputies,  ■sustantsi,  and  sabstitDlefl. 
See  SX. 

Johns  V.  State,  15  Okla.  Cr.  680,  170 
Pac.  04L 

(1901)  Under  Stat  1S98,  ch.  22,  art.  S 
(Wilson's  Rev.  ft  Ana  Stat.  1003,  {{1286- 
1298),  creating  the  office  of  comity  attorney 
and  providing  that  the  district  courts  may 
appoint  a  suitable  person  to  perform  the 
duties  of  county  attorney,  whenever  there 
shall  be  no  county  attorney,  or  when  the 
county  attorney  shall  be  absent  from  the 
court  or  unable  to  attend  to  his  duties,  the 
territorial  district  courts  can  not  appoint 
a  county  attorney,  except  on  the  contin- 
gencies specified. 

Mahaffey  v.  Territory,  11  Okla.  213,  06 
Pac.  342. 

(10(a)  Under  Stat  l€|p8,  ch.  22.  art  6 
(Wilsofi's  Rev.  ft  Ann.  St  1008,  SS1286- 
1298),  euthortBing  the  dtatrict  courts  to  ap- 
point a  suitable  person  to  perform  the  duties 
of  the  county  attorney  ,when  such  attor- 
ney Is  "unable  to  attend  to  his  duties,"  the 
term  in  quotation  means  some  physical  or 
mental  Incapacity  to  perform  the  duties  of 
county  attorney,  and  docs  not  mean  lack 
of  experience  or  incapacity  to  v^operlj  con- 
duct the  prosecution. 

Mahaffey  v.  Territory,  11  Okla.  218,  66 
Pac.  842, 
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(1901)  The  territorial  dlBtrlct  courts  can 
not  appoint  an  asslataut  to  the  county  at- 
torney, since  tbat  aatborl^  Is  glrai  to  the 
conntr  attorney  1>7  Stat  1893,  cb.  22,  art 
S,  fl4  (Wilson's  Bev.  &  Ann.  Stat  190S, 
S120S). 

Mabaffer  t.  Territory.  U  Okla.  21S»  66 
Pac  842. 

(1901)  The  fact  that  the  county  attorney 
has  not  bad  large  experience  in  conducting 
criminal  prosecutions,  or  does  not  possess 
learning  and  ability  tbat  other  counsel  pos- 
sesses, is  not  sofflclent  reason  for  the  ap- 
pointibent  of  an  attorney  to  supersede  blm. 
Mahaffiey  t.  Territory,  U  Okla.  213,  60 
Pac  842. 

(1903)   A  deputy  county  attorney  may 
perform  any  duty  Imposed  upon  the  county 
attorney,  and  on  trial  for  murder  may  read 
the  Indictment  and  state  defendant's  plea. 
Canada  t.  Territory,  12  Okla.  409,  72 
Fac.  87GL 

(1900)  The  law  of  the  state  only  pro- 
hibits persons  other  than  the  county  attor- 
ney or  bis  depu^  from  performing  sucb 
acts  in  the  prosecution  of  crimes,  as  are 
strictly  official,  sucb  as  appearing  before  and 
adrislng  the  grand  Jury,  verifying  and  filing 
informations,  and  ittq[>roTlnc  complaints,  etc. 
Beed  t.  State,  2  Okla.  Cr.  S8&,  108  Pac. 
1012. 

(1911)  All  acts  of  a  special  county  at- 
torney appointed  under  a  Told  order  of  a 
trial  court  are  themselves  void. 

Dodd  et  8L  v.  State,  6  OUa.  Cr.  SU, 

115  Pac.  632. 

A  special  county  attorney,  when  properly 
appointed  a  trial  court,  before  attempt 
log  to  exercise  the  ftmctlons  incnmbent  upon 
him  the  appointment,  should  qualify  as 
the  law  requires. 

(1911)  Dodd  et  aL  v.  State.  S  Okla.  Cr. 
613,,  115  Pac.  632;  (1912)  Bethel  v. 
State,  8  Okla.  Cr.  61,  126  Fac.  69a. 

(1911)  An  agreement  between  a  s^ial 
county  attorney,  acting  under  a  void  ap- 
pointment of  a  trial  court,  and  the  counsel 
for  the  defendant  In  a  criminal  action,  select- 
ing a  Judge  pro  tempore  to  try  sucb  criminal 
action.  Is  itself  void,  and  confers  no  lawful 
authority  whatever  upon  sucb  Judge  pro 
tempore. 

Dodd  et  aL  V.  State,  S  Okla.  Gr.  SIS, 

116  Fac  682L 

(1913)  Under  the  statute  (Rev.  Laws 
191(^  11563),  authorizing  county  attorneys, 
with  the  assent  of  the  board  of  county  com- 
missioners, to  appoint  not  to  exceed  four 
assistants  In  counties  having  a  population 
of  over  60,000.  at  salaries  fixed  by  the  stat 
ute  to  be  paid  by  the  county,  an  additional 
assistant  appointed  and  paid  by  the  county 
attorney  hl*"**'^  Is  not  a  legally  constituted 
aaslstant  coonty  attorn^. 

IfcGarrah  v.  State,  10  Okla.  Gr.  21,  188 

pftc  m 


A  coun^  attorney  is  vested  with  a  per^ 
sonal  discretion  and  responsibility  as  a  min- 
ister ot  Justice,  and  not  as  a  mere  licensed 
attorney,  and  he  must  act  impartially,  as 
well  In  refraining  from  prosecuting  as  in 
prosecuting ;  and  he  must  guard  the  real  In- 
te rests  of  public  Justice  In  behalf  of  all 
concerned,  and  he  Is  disqualified  from  be- 
coming in  any  way  entanKled  with  private 
interests  or  grievances  connected  with  the 
private  practice  of  law;  and,  while  be  may 
employ  assistante  in  various  ways  not  in- 
volving bis  official  discretion  or  ret^nsi- 
bUlty,  be  can  not  delegate  this  discretion, 
except  to  an  assistant  duly  appointed  and 
qualified  as  provided  by  law. 

(1918)   HcGarrah  v.  State.  10  OkU.  Cr. 

21,  138  Pac  260;   (1913)   Tiers  v. 

State,  10  Okla.  Cr.  28,  134  Pac  80. 

(1913)  Under  the  statute  (Rev.  Laws 
1910.  S1663),  authorizing  coun^  attorneys 
In  counties  having  a  population  between 
25,000  and  35,000,  to  have  one  assLatant  an 
additional  assistant,  appointed  by  the  county 
attorney  with  the  assent  of  the  board  of 
coimty  commissioners.  Is  not  a  legally  con- 
stituted assistant  county  attorn^. 

Ylers  V.  State,  10  Okla.  Cr.  28,  134  Pac 
80. 

(1916)  The  person  appointed  to  perform 
the  duties  of  tlie  county  attorney  where 
proceedings  are  instituted  to  remove  him 
and  other  county  officials,  is  entitled  to  rea- 
sonable compensation  for  the  services  ren- 
dered, to  be  paid  by  the  county. 

Johnston  v.  Boai^  of  Comrs.  of  Murray 
County,  63  Okla.  698,  168  Pac  164. 

(1917)  Prior  to  the  adopUon  of  the 
Harris-Day  Code,  district  courta  of  this  state, 
by  virtue  of  Comp.  Iaws  1909,  111606,  6860. 
and  of  their  inherent  power,  had  the  riji^t 
to  appoint  temporarily  a  county  attorney 
to  act  In  the  place  and  stead  of  the  regular 
county  attorney,  where  the  regular^  dected 
county  attorney  was  unable  to  act  aa  the 
representative  of  the  state. 

Board  of  Comrs.  of  Comanche  County 
V.  Fain,  66  Okla.  13,  166  Pac.  806. 

(1919)  When  two  assistant  county  attor- 
neys are  appointed  by  a  county  attorney  In 
a  county  legally  entitled  to  only  one  assist- 
ant county  attorney,  the  one  of  said  as- 
sistants so  appointed  who  first  qualifies  and 
enters  upon  the  discharge  of  the  dutiM  of 
the  office  is  at  least  a  de  facto  assistant 
county  attorney,  and  bis  ofliclal  acta  as  such 
assistant  county  attorn^  are  binding  upon 
the  public  and  third  persons.  - 

Braught  T.  State,  —  Okla.  Cr.  — ,  179 
Pac  769. 

(1919)  Regardless  of  what  pressure  was 
brought  upon  the  county  attorney  to  cause 
blm  to  secure  the  resignation  of  one  of  his 
assistants,  and  the  appointment  of  another 
to  fill  such  vacancy,  the  person  so  appointed, 
upon  duly  qualifying,  Is  a  de  Jure  assist 
ant  county  attorney,  and  may  Ui^iUy  at- 
tend upon  a  grand  Jury  and  advise  as  to  the 
finding  of  an  indictment,  and  that  the  per- 
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son  apiwinted  as  sucb  assistant  county  at- 
torney died  with  the  county  commlssionert 
a  olaim  for  $500  for  his  said  services  before 
ttie  grand  jury  did  not  render  the  appoint- 
ment of  such  assistant  county  attorn^  void, 
and  hia  attendance  upon  and  advice  to  the 
gmud  Jury  la  regard  to  finding  au  ludictnient 
did  not  constitute  legal  grounds  for  setting 
aside  an  indlctmeut  fouuil  by  such  grand 
Jury. 

Middleton  v.  State,  10  Okla.  Cr.  320, 183 
I'ac.  020. 

S  4.   Compensation  and  fees. 
S  5.   In  general. 

(W12)  A  public  officer  can  not  recover 
conipentuition  from  third  persons  for  the 
performance  of  acts  within  the  scope  of  his 
official  duty,  even  though  the  acta  were  per- 
formed at  their  request,  or  though  tbey  may 
have  expressly  promised  to  pay  him,  and 
this  rule  applies  to  an  attorney  acting  as 
8|>eclal  prosecutor  for  the  state,  by  upiMlnt- 
ment  by  order  of  the  dlstrii-t  court,  the  regu- 
lar county  attorney  being  disqualified. 

C'oggeshall  v.  Conner,  ;il  Ukla.  ll.'t,  120 
Pac.  SSO. 

(1915)  The  term  "forfeited  bonds  and 
re4'ognizances,"  as  used  in  Kev.  I^ws  1910, 
1 1557,  means  bonds  and  recognizances  which 
have  l>eeu  declared  forfeited,  as  prescribed 
by  8  0110,  preiwratory  to  the  commencement 
of  an  action  thereon. 

Po[»e  v.  Board  of  Comrs.  of  Oklahoma 
County,  45  Okla.  621,  146  Pac.  222. 

(1915)    Under   Kev.   Laws  1910,   8  1557, 
providing  that;    "The  county  attorney  shall 
not  engage  in  the  private  practice  of  law. 
but  in  addition  tu  bis  annual  salary  *  *  ' 
he  shall  receive  25  per  cent,  of  all  forfeited 
bonds  and  recognisances  by  him  collected," 
it  is  held  that  this  provision  applies  only 
to  such  bonds  and  rect^nlzances  collected  by 
the  county  attorney  as  are  forfeited  in  the 
manner  provldcii  by  Itev.  l^ws  1910,  S  UllO. 
Poi>e  v.  Board  of  Comrs.  of  Oklahoma 
County,  45  Okla.  521,  523,  140  Pac. 
222,  223. 

(1917)  One  a))|>oiated  in  February,  1913. 
to  net  temi»orartly  as  county  attoi-ney  held 
entitled  to  compensation  for  the  services  jier- 
formed  by  falm  in  examining  tlie  case-mude. 
correcting  the  same,  and  preparing  the  ease 
for  npiieal  from  tiie  district  court  to  tlie 
Criminal  Court  of  Amieals. 

Board  of  Uumrs.  of  Comanche  County 
V.  Fain,  60  Okla.  13,  1116  Pac.  K!)6. 

(1920)  T'nder  Itev.  I^ws  1910,  §  15.'>7.  » 
county  attornev  Is  entitle!  to  25  (>er  cent  of 
nil  forfelteil  bonds  and  ret-otrnlzniH-es 
actually  coIlecte<l  by  him  during  bis  tenu  of 
office,  and  where  a  judgment  on  a  forfeited 
bond  or  recosulzance  is  recovered  by  him  on 
behalf  of  the  state,  he  is  only  entitled  to  25 
l^er  cent  of  the  amount  thereof  actually  col- 
lected by  htm,  and  not  entitled  to  an  amount 
equivalent  to  25  per  cent  of  tlie  Judgment 
Board  of  Comrs.  of  Okfuskee  County  v. 
Hazlewood,  TO  Okla.  185.  192  Pac.  217. 


(1920)  That  iJort  of  a  Judgment  recov- 
ered by  a  county  attorney  on  a  forfeited 
bond  or  recognizance,  directing  the  clerk  of 
the  court  to  disburse  the  proceeds  of  the 
Judgment,  whnt  received,  so  as  to  pay  the 
count}'  attorney  a  sum  equivalent  to  25  per 
cent  (rf  the  entire  Judgment,  la  void  as  to 
the  state  and  county;  it  apitearlng  that 
neither  the  state  nor  county  consented  there- 
to, nor  was  represented  by  an  attorney  or 
duly  authorized  agent. 

Board  of  C*omrs.  of  Okfuskee  County  v. 
Huzlewoml,  70  Okiii.  185,  1!»2  Pac.  21". 

5  6.   Representation  of  state  or  connty  in  $e» 

eraL 

(1901)  Under  the  express  provisions  of 
Stat.  1893.  tb.  22,  art.  5,  5  1  (WUson's  Rev. 

6  Anu.  Stat.  1903.  S  1286),  It  is  the  duty  of 
the  county  attorney  to  appear  in  the  district 
c<mrt  of  his  county  and  prosecute  or  defend 
ou  behalf  of  the  territory  or  his  county  all 
actions  or  proceedli^ra,  criminal  or  civil,  in 
which  tlie  territory  or  c-ounty  Is  interested 
or  a  party. 

Mabaffey  v.  Territory,  11  Okla.  2ia  60 
Pac.  342. 

(1908)  A  public  prosecutor  is  presumed 
to  act  impartially  in  the  interest  only  of 
justice,  ami  If  ne  lays  aside  impartiality  and 
becomes  a  heated  imrtlRan,  and  by  vltui>eni- 
tlon  and  apiieals  to  prejudice  he  seeks  to 
procure  the  conviction  at  all  haxnrds,  he 
ceases  to  represent  the  public  interest,  which 
demands  no  victim,  and  seeks  no  conviction 
through  passion  or  symiMithy  or  resentment. 
Vifkers  v.  T'lilteil  States,  1  Okla.  Cr. 
452,  98  Pac.  407. 

(1915)  The  ifowers  conferral  ou  the 
county  attorney  by  llev.  Ijiws  1910,  ch.  10, 
ait.  7,  ii  l.'»52-1563,  do  not  authorize  him  to 
ccmipromise  Judgments  In  which  the  county 
\s  Interested  or  to  release  joint  Judgment 
debtors  on  part  payment. 

Ironside  v.  fttate  ex  rel.  dildwdl.  46 
Okla.  41,  148  Pac.  97. 

(1917)  The  statutes  of  Oklahoma  make  it 
the  duty  of  county  attorneys  to  guard  the 
interests  of  the  statf-  and  public,  and  ai>e- 
ciflcally  confer  iiutborlty  upon  them  to  com- 
mence crlmhial  actions  on  behalf  of  the 
state. 

State  T.  Snelson.  13  Okla.  Cr.  88,  102 
Pac.  444. 

(1017)  In  Febmar>%  191.%  it  was  the  duty 
of  the  attorney  general  of  this  state  to  repre- 
sent the  state  on  all  actions  in  the  Crlnilnnl 
Court  of  Appeals  wherein  the  state  was  In- 
terested, and  an  order  of  the  district  court, 
directing  one  appointed  temponirily  in  lieu 
of  the  regular  county  attoniey  to  represent 
the  state  in  the  prosecution  of  a  case  in  the 
Criminal  Court  of  AiH»eai8.  wan  void  and  of 
no  force  and  effect- 
Board  of  Comrs.  of  Comanche  County  v. 
Fain,  66  Oklm.  ISi  1«6  Pac.  806. 

(1&19)  Where  a  duly  elected  oounte  at- 
torney Is  in  undiaputed  poBsemion  or  the 
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office,  and  exercising  the  functions  properly 
belonglag  thereto  under  color  of  title,  he  is 
n  de  facto  otilcer,  aud  his  ofllcial  acta  are 
binding  on  the  public  and  third  itersons. 

Brau?ht  v.  State,  —  Okla.  Cr.  — ,  17l» 
Pnc.  760. 

S  7.   Powen  and  proceedings  in  generaL 

(1801)  Tbe  couuty  attorney  derives  his 
authority  from  the  people,  as  expressed  in 
the  statute,  and  his  right  and  authority  can 
not  be  restricted  or  superseded  by  ttie  dis- 
trict court,  unless  some  of  the  conditions  or 
dlsqualitlcations  named  in  Stat.  1W3,  ch.  T2, 
art  5.  5  9  (Wilson's  Rev.  &  Ann.  Stnt.  1!K«, 
(1293).  exist. 

MahalTey  v.  Territory,  11  Okla.  213,  66 
Pac.  342. 

(1902)  The  county  attorney  is  tlie  proiwr 
officer  to  bring  an  action  triable  wittifn  the 
county,  on  hriialf  of  the  public,  to  prevent 
public  officers  from  mtsappropriatlng  public 
funds. 

Board  of  Education  of  Territory  v.  Ter- 
rltorj'.  12  Okla.  2H6.  70  Pac.  792. 

(1906)  Wilson's  Rev.  &  Ann.  Stat.  lOWl. 
9  1289.  makes  It  tbe  dut>'  of  the  county  at- 
torney to  appear  in  the  district  courts  of  the 
respective  counties  and  to  prosecute  or  de- 
fend on  behalf  of  the  territory,  or  his  county, 
in  all  actions  or  proceedings,  civil  or  crim- 
inal. In  which  the  territoiy  or  couuty  is 
Interested  or  a  party;  and  authorizes  the 
<-ounty  attorney  to  appear  for,  and  consti- 
tutes tiiu)  the  l^al  ageut  of.  the  county  in 
all  litigation  pending  in  tbe  district  court 
where  the  cimnty  is  a  party,  aud  in  nianng- 
iug  and  conducting  such  litigation  he  is 
under  no  legnl  obligntions  to  take  the  orders 
or  directions  of  the  boaru  of  county  conintis 
sitmeni  In  relation  to  such  iltis^atlon.  or  the 
management  thereof,  and  his  acts  in  rela- 
tion to  the  same  are  binding  on  the  county 
within  tlie  scope  of  his  auttiorlty  as  such 
agent. 

Hoard  of  Comrs,  of  Ix>san  County  v. 
State  Capital  Co.,  16  Okla.  625.  86  Pac. 
51S. 

(1016)  Where  a  county  attorney  i"  per- 
mitted, over  the  objection  of  his  adversary', 
to  appear  and  prosecute  a  civil  I'.ctlon.  other 
than  such  actions  as  bis  ofttclal  duty  re- 
quires him  to  act  in,  and  secures  a  Judg- 
ment, on  appeal  to  the  Supreme  Court  the 
case  will  be  reversed. 

Aldridge  r.  Capiis,  56  Okln.  67ft.  156  Pac. 
624. 

(1016)  It  is  not  only  against  public 
policy,  but  a  direct  violation  of  Rev.  I^ws 
1010,  S  1557,  for  a  county  attorney  to  engage 
in  the  practice  of  law  in  civil  cases,  other 
than  In  such  cases  as  Is  statute  made  his 
duty  to  act  as  attorney. 

Aldridge  v.  Capps,  5«  Okla.  678,  1.T6 
Pac.  624. 

§  fl.   FroMcntioa  or  defense  of  civil  actions. 

Under  Stat.  1893,  8170.->  (Wilson's  Rev.  & 
Ann.  Stat.  1903,  5 12S9),  providing  that  it 


shall  be  the  duty  of  the  county  attorney  of 
the  several  counties  to  prosecute  and  defend, 
on  behalf  of  the  territory  or  bis  county,  all 
actions  iu  wliich  the  territory  or  county  Is 
Interested  as  a  party ;  aud  Code  Civ.  Proc., 
§  26  (Wilson's  Rev.  &  Ann.  Stttt.  1903. 
S  4224).  providing  that  tverj-  action  must  be 
prosecuted  in  the  name  of  tlie  real  party  in 
interest;  held  that,  where  a  county  attorney 
sues  in  the  name  of  the  terrltorj-  to  restrnlii 
a  county  clerk  from  sprojidlng  on  the  tJix 
roils  an  increase  of  valuation  for  taxation, 
as  ordered  by  the  territorial  board  of 
e<|ualizrition.  lie  violates  his  ofllcial  duty,  and 
the  petition  should  be  dismissed,  since  the 
t4Trltory  is  not  the  leal  party  In  Interest  In 
tlie  "prosecution,"  but,  instead,  is  Interested 
as  n  defendant 

(1S96)  Board  of  Comrs.  of  I..(Wau  Coun- 
ty V.  Jones,  4  OklH.  341,  51  Pac.  505; 
(1809)  Coulson  V.  Territory,  8  Okla. 
113,  5fl  Pac.  056. 

(1902)  The  county  attorney  has  no  power 
to  do  anytJiing  to  the  prejudice  of  the  terri- 
tory by  flgreeing  to  submit  Its  '--ases  to  the 
final  determination  of  some  one  not  having 
Jiirisilictlon  under  the  law  to  try  Its  cases, 
nr)  matter  that  such  {lersun  to  whom  the 
mutter  Is  submitted  be  terrae<1  a  referee, 
aud  tiiat  be  l»e  ap|>ointe<I  by  u  court,  unlefw 
the  court  has  Jurisdiction  to  make  such  ap- 
[xdntment. 

Temtor>'  v.  Cooper,  11  Okla.  099,  69 
Pac.  813. 

(1914)  An  action  can  not  be  commenced 
asjiinst  »  delinquent  officer  under  Comp. 
Laws  IJHK).  9  l(B)7,  except  under  the  order 
oi  tuc  board  of  county  commissioners,  ami 
an  appeal  can  not  be  taken  by  the  county 
attorney  from  it  judgment  rendered  against 
tlie  couuty  ill  such  case  without  the  consent 
and  against  the  wishes  of  the  board  of 
cmnty  commissioners. 

Kingfisher  County  v.  Graham.  40  Okla. 
571.  130  Pnc.  1140. 

(1914)  Within  tbe  rule  that  the  county 
attorney  appealing  on  behalf  of  the  board  of 
county  commissioners  Is  presumed  to  have 
authority  to  do  so  in  the  at»ience  of  an 
aHirmatlve  showing  to  tbe  contrar>',  the 
phrase  "afflrnmtlve  showing"  means  an  af- 
firmative showing  by  the  party  whom  the 
attorney  represents. 

Board  of  Comrs.  of  Muskogee  Countv  v. 
V^nk,  4r>  Okla.  121.  145  Pac.  413. 

(1914)  It  Is  not  essential  that  tbe  board 
of  county  commisHloners  enter  upon  their 
reconls  or  minutes  an  order  directing  or  np-- 
proving  an  apiieal  by  their  county  attorney, 
and  the  fact  that  the  records  of  the  board 
are  silent  on  the  proposition  does  not  raise 
the  presumption  that  such  appeal  was  not 
authorized  or  consented  to  by  them. 

Board  of  Comrs.  of  Muskogee  County  v. 
Fink.  45  Okla.  121,  145  Pac.  413. 

(1914)  Where  an  appeal  is  lodged  in  the 
Supreme  Court  la  which  a  board  of  county 
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commlsidotters  are  plalntifli  In  error,  the 
county  attorney  an^aring  aa  tbelr  counael, 
SQch  attorn^,  being  the  county  attorney  and 
an  offlcer  of  the  conrt,  will  be  presumed  to 
have  anthorltr  to  perfect  and  prosecute  the 
appeal,  in  the  absence  of  an  afflnnatlTe 
allowing  to  the  contrary  by  ttae  board  of 
county  commlwlooera. 

Board  of  Gomrs.  of  Muskogee  County  v. 
Fink.  4S  OUa.  121, 140  Pac.  418. 

t9.  Lia»mtiM  on  bond. 

(1920)  Hie  board  of  county  commlaBlon- 
en  may  recover  from  a  county  attorn^  and 
Us  bondamen  all  sums  received  by  the 
counl7  attorney  by  virtue  of  his  office  in 
excess  of  legal  fees  and  compensations. 

Board  oi  CJomrs.  of  Okfuskee  County  t. 
Uaselwood.  79  Okla.  185,  192  Pac  Z17. 


DISTRICT  COURT. 

AiH>eal  from  county  court  to  in  probate  mat- 
ters, see  Courts,  {  85. 

Ai^iellate  Jurisdiction  on  appeal  from  ap- 
pointment of  guardian  by  coun^  court,  see 
Guardian  and  Ward,  {  4. 

Authority  to  assign  dower,  see  Dower,  S  ^- 

Authority  to  review,  vacate,  modify  or  set 
aside  Judgment  of  Justice  of  the  peace,  see 
Justices  of  the  Peace.  (  47. 

Determination  left  open  by  mandate  of  Su- 
preme Court,  see  Appeal  and  Error,  }  729. 

Dismissal  of  appeal  probate  matter,  see 
Courts,  1 90. 

Jurisdiction  as  to  amount  in  controrersy,  see 
Courts,  1 79. 

Jurisdiction  of,  see  Courts,  SS70,  74;  In- 
dians, S23. 

Jurisdiction  of  action  against  township  of- 
ficers for  misconduct  see  Courts,  S  73. 

Jurisdiction  of  action  by  ward  against  estate 
of  guardian,  see  Guardian  and  Ward,  S  87. 

Jurisdiction  of  actions  of  ejectment,  see 
Courts,  S  76. 


Jurisdiction  of  appeal  from  county  commis- 
sioners, see  Counties,  S  28. 

Jurisdiction  of  appeal  from  Justice's  court, 
see  Justices  of  the  Peace,  9  53. 

Jurisdiction  of  appeal  to,  see  Executors  and 
Administrators,  |2;  Insurance.  9  249. 

Jurisdiction  of  civil  causes,  see  Courts,  9  74 

Jurisdiction  of  fdonlous  assault,  see  Crlffl< 
Inal  Law,  i4a 

Jurisdiction  of  injunction  proceedings  to 
abate  nuisance, .  see  Intoxicating  Uquors; 
998. 

Jurisdiction  of  prosecution  for  sale  of  intoxi- 
cants to  minor,  see  Criminal  Law,  9  48. 

Jurisdiction  to  enjoin  telephone  company  to 
charge  schedule  of  rates  named  by  the 
court,  see  Constitutional  Law,  9  51. 

Jurisdiction  to  oitertaln  appeal  from  action 
of  city  clerk  in  rejection  of  referendum 
petition,  see  Municipal  Corporations.  9  46. 

Jurisdiction  to  set  aside  Judgment  of  divorce, 
see  Divorce,  9  38. 

Jurisdiction  to  try  offense  committed  prior 
to  statehood,  see  Criminul  Law,  9  247. 

Jurisdiction  to  try  offenders  under  Habitual 
Criminal  Act,  see  Criminal  Law,  9  48. 

Power  to  enjoin  state  officers  for  misapply- 
ing public  funds,  see  Injunction.  9  33. 

PowN  to  issue  writ  of  mandamus  compelling 
change  of  vmue  in  preliminaty  examina- 
tion, see  Blandamus^  1 09. 

Power  to  reoAer  Judgment  on  pleadings  on 
own  motion,  see  Pleading,  { 146. 

Power  to  vacate  orders  and  Judgments  of 
other  courts,  see  Judgment,  9  190. 

Terms  held  at  county  seats,  see  Judges,  S  21. 

Transfer  of  Indictment  for  misdemeanor  to 
county  court,  see  Criminal  Law,  {  54. 

Vacation  of  Judgment  of.  see  Judges,  9  21. 

Writ  of  prohibition  by  Criminal  Court  of 
Appeals,  see  Prohibition,  9  6. 

DISTRICT  JUDGE. 

Power  of  one  appointed  to  bold  court  outside 
of  his  district,  see  Appeal  and  Error,  9  Sltt. 


DISTURBANCE  OF  PUBLIC  ASSEMBLAGE. 

This  topic  INCLUDES  conduct  which  Interferes  with  the  peace  and  order  of  lawful, 
public  assemblases;  nature  and  elements  of  the  offense;  prosecution  therefor;  and  civU 
llablUty.  ; 

It  EXCLUDES  breacbes  of  the  peace  (Breach  of  the  Peace) ;  acts  constituting  riot 
(Riot). 

Analysis. 

§  1.    Nature  and  elements  of  offenses. 
§  2.  Evidence. 

1 3.   Weight  and  sufficiency. 

§4.  Trial. 

S  5.   Questions  for  jury. 
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1 1.   Nature  and  elementt  of  offenBea. 

(1913)   A  religious  meeting  Is  an  assemb- 
lage of  people  met  to  worship  the  Supreme 
Being  or  perform  religions  services,  what- 
ever may  be  their  faith  as  to  the  Dlety. 
Cine  T.  State,  9  Okla.  Cr.  40,  130  Pac. 

sia 

1 3.  Evidence. 

S3.   Veight  and  snffieleney. 

(1919)  The  record  in  this  case  examined, 
and  the  evidence  fonnd  Insnfflelent  to  sus- 
tain the  conviction  of  P  and  M,  and  suf- 
ficient to  sustain  the  conviction  of  J  P, 
and  that  the  trial  of  the  said  J  P  was  free 
from  reversible  error. 

Plgford  T.  State,  16  Okla.  Cr.  304,  182 
Pac.  780. 

(1019)  In  a  prosecution  for  disturbing 
relif^ous  worship.  It  was  shown  that  a  horse 
was  hitched  within  fifteen  feet  of  an  arbor 
under  which  rellglotu  worship  was  being 
conducted;  that  the  accused  poured  some- 
thing upon  the  horse,  which  the  evidence 
tended  to  show  was  carbon  bisulphide,  com- 
monly known  as  "highllfe,"  and  that  Im- 
mediately thereafter  the  horse  became  ex- 
cited, ami  his  actions  In  endeavoring  to 
escape  disturbed  the  said  religious  services, 
then  in  the  course  of  the  observance;  that 
the  accused  did  not  give  any  testimony  deny- 
ing that  he  had  committed  the  said  action 
with  the  intent  to  disturb  the  said  rdlgious 
services.  It  was  held,  that  the  Jury  waa 
Justified  in  presuming  that  the  accused  an- 


ticipated the  probable  result  of  hia  act,  and 
that  the  same  was  done  with  the  intent  to 
disturb  the  said  religious  worship,  and  was 
sufficient.  In  connection  with  all  the  evidettce, 
to  sustain  a  verdict  of  guilty. 

Plgford  V.  State,  16  Okla.  Cr.  804,  1^ 
Pac.  780. 

84.  Trial. 

9  5.   (^eotions  for  jury. 

(1013)  The  law  affords  equal  protection 
to  religious  views  and  worship  of  all  denomi- 
nations, all  classes  and  all  sects. 

Gllne  V.  State,  9  Okla.  Cr.  40,  180  Pac. 
510. 

(1013)  The  celebration  of  the  Blrtb  of 
Christ  is  a  religions  commemoration  of  an 
event  upon  which  tbe  hopes  and  doctrlnu 
of  all  Chrlstoidom  d^)aida. 

Cllne  V.  SUte,  9  Okla.  Cr.  40,  ISO  Pac. 
610. 

(1913)  The  question  whether  a  congrega- 
tion of  persons  constitutes  a  religious  meet- 
ing is  a  question  of  fact  for  the  Jury. 

Gllne  T.  State,  9  Okla.  Cr.  40,  130  Pac. 
510. 

DITCHES. 

See  E^ains. 


DIVERSE  CITIZENSHIP. 

Oronnd  of  Jurisdiction  of  United  Statea 
courts,  see  Courts,  f  124. 


DIVORCE. 

This  topic  INCLUDES  the  dissolution  of  the  marriage  relation  by  Judicial  action; 
the  grounds  for  divorce;  and  the  rights  and  liabilities  r»ultlng  from  such  partial  or 
total  dissolution;  and  the  award  of  alimony. 

It  EXCLUDES  the  effect  of  tlie  divorce  upon  particular  rights  (qiecial  titles  de- 
voted to  such  matters). 

Analysis. 
I.    Nature  and  Form  of  Remedy. 
§    1.   What  law  governs. 

§    2.    Mode  and  forms  of  procedure  in  general. 
§    3.    Interest  of  state  or  public.  . 
§    4.    Causes  for  divorce  in  general. 

n.  Grounds. 

§  5.  Cruelty. 

§  6.  Neglect  of  duty. 

S  7.  Inability  to  live  t(^ether. 

§  8.  Desertion  or  absence. 

m.  Defenses. 

§  9.  Insanity. 

§  10.  Condonation. 

§  11.   In  general. 

I  12.  Revival  of  offenses  condoned. 

§  13.  Recrimination. 

§  14.   Grounds. 
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IV.   Jurisdiction,  Proceeding;,  and  Relief. 

(A)  Jurisdiction,  Venue,  and  Limitations. 

§  15.  Courts  invested  with  jurisdiction. 

§  16.  Jurisdiction  of  cause  of  action. 

I  17,   Domicile  or  residence  of  parties. 

(B)  Parties,  Process,  and  Incidental  Proceedings. 

§  18.  Parties. 

55  19.   Defendants. 

§  20.  Process  or  notice. 

§  21.   Service  by  publication. 

§  22.  Injunction  against  interference  with  person  or  property. 

(C)  Ple.ading. 

§  23.  Bill,  libel,  complaint,  or  petition. 

$  24.   Residence  of  parties. 

§  25.   Grounds  for  divorce. 

S  26.  Counterclaim  or  cross-bill,  libel,  complaint,  or  petition. 

§  27.  Amended  and  supplemental  pleadings. 

§  28.  Issues,  proof,  and  variance. 

(D)  Evidence. 

§  29.  Weight  and  sufficiency  of  evidence. 

§  30.  In  general. 

§  31.   Adultery. 

§  32.   Failure  to  support  or  other  neglect. 

S  33.  .  Condonation. 

(E)  Judgment  or  Decree. 

§  34.  Scope  and  extent  of  relief. 

g  35.   ■  Prohibition  or  leave  to  marry. 

§  36.  By  default  or  pro  confess©. 

§  37.   Requisites  and  validity. 

§  38.  Opening  or  vacation.  . 

§  39.  Actions  to  vacate  or  stt  aside. 

§  40.  Merger  and  bar  of  causes  of  action  and  defenses. 

( K )  Aiteai.. 

S  41.  Right  of  review. 

§  42.  Taking  and  i>erfecting  appeal. 

§  43.  Eifect  of  appeal. 

§  44.  Record. 

§  45.  Review. 

§  46.  Determination  and  disfiosition  of  cause. 

§  47.   ■  In  general. 

V.    Alimony,  Allowances,  and  Di8j>o8ition  of  Property. 

!J  48.  Nature  and  form  of  runedies  in  general. 

§  49.  Power  to  make  allowance  or  award. 

§  50.  Sufficiency  of  allegations  and  prayers  in  pleadings. 

§  51.  Injunction  against  disjioiition  of  property  before  award. 

§  52.  Temporary  alimony. 

§  53.  — Nature  and  right  in  general. 

§  54.   Application  and  proceedings  thereon. 

§  55.   Amount. 

§  56.   Modification  of  order. 

§  57.  Modification,  vacation,  <>r  setting  aside  of  order. 

§  58.  Permanent  alimony. 
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§  59.   Nature  and  right  in  general. 

§  60.  — —On  limited  divorce  or  separation. 

§  61.   On  absolute  divorce. 

^  62.   Discretion  of  court. 

§  63.   Defenses  and  objections. 

§  64.   Amount. 

§  65.   Award  of  gross  sum. 

§  66.   Award  of  specific  proi>ert}'. 

§  67.   Security  for  payment. 

§  68.   Modification  of  judgment  or  decree. 

g  69.  Disposition  of  property. 

§  70.   Rights  in  general. 

§  71.   -Restoration  of  property  to  wife. 

§  72.   Division  of  property. 

§  73.   Application  ■  and  proceedings  thereon. 

§  74.  — — 'Judgment  or  decree. 

§  75.  Conclusiveness  of  adjudiciition. 

§  76.  Lien  of  judgment  or  decret. 

§  77.  Payment  of  alimony  or  allowance. 

§  78.  Enforcement  of  order,  jttdgment,  or  decree. 

§  79.   In  general. 

§  80.   Dismissal,  striking  out,  or  stay  of  proceedings  on  nonpay- 
ment. 

§  81.   Attachment  of  the  person. 

§  82.   Contempt  proceedings. 

§  83.   Against  third  persons  in  general. 

§  84.   Conveyances  in  fraud  of  spouse's  rig^t  to  alimony. 

§  85.   Actions  to  set  aside  fraudulent  conveyance-s. 

§  86.  Appeal. 

§  87.   Appellate  jrrisdiction. 

§  88.   Decisions  reviewable. 

§  89.   Taking  and  perfecting  appeal. 

§  90.   Efifect  of  appeal. 

§  91.   Review. 

§  92.   Determination  and  disjKfSition  of  questions. 

VI.   Custody  and  Support  of  Children. 

§  93.  Grounds  for  award  of  custody. 

§  94.  Order,  judgment,  or  decree  as  to  custody. 

§  95.  Modification  of  order,  judgment,  or  decree  as  to  custody. 

§  96.  Grounds  for  award  as  to  support. 

§  97.  Order,  judgment,  or  decree  as  to  support. 

§  98.  Modification  of  order,  judgment,  or  decree  as  to  custody. 

§  99.  Enforcement  of  order,  judgment,  or  decree  as  to  support. 

§  100.  Appeal. 

VII.    Operation  and  Effect  of  Divorce  and  Rights  of  Divorced  Persons. 

§  101.  Right  to  marry. 

§  102.  In  general. 

§  103.  Effect  of  award  of  custody,  or  allowance  for  support,  of  children 

on  further  liatnlity  for  support. 

§  104.  Foreign  divorces. 

§  105.   Conclusiveness  in  general. 

§  106.   Defects  as  to  process  or  other  proceedings. 

§  107.   Alimony  and  disposition  of  property. 
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Cross-Refefences. 


Alimonj  decree  as  lien  on  homestead,  see 

Homestead,  I  1. 
Alimony  granted  to  Indian  wife,  see  Indians, 

i  18. 

Alimony  not  lien  on  allotted  lands,  see  In- 
dians, I  18. 

Alimony  on  annulment  of  marriage  of  first 
cousins,  see  Marriage,  I  28. 

Allowance  of  alimony  pendente  lite  appeal- 
able, see  Appeal  and  Error,  I  17. 

Contempt  for  refusal  to  pay  alimony  and  at- 
torneys' fees,  see  Contempt.  I  28. 

Contract  not  to  appear  In  suit  for  divorce, 
see  Contracts,  i  I  48,  62. 

Divorce  according  to  customs  and  usages  of 
Indian  trUw  should  be  recognised  by  state 
courts,  see  Indlaos.  1  38. 

Effect  on  competency  of  wife  as  witness  for 
hnsband,  see  Witnesses,  I  27. 

Erroneous  description  of  land  in  decree  for 
alimony,  see  Judgment,  I  117. 

Infant  plaintUt  suing  without  next  friend, 
see  Appeal  and  Error,  I  03. 


I.  NATURE  AND  FORM  OF  REMEDY. 

1 1.   What  law  governs. 

(1918)  Since  statehood,  an  attempted  di- 
vorce between  members  of  the  Osage  Tribe 
of  Indians  in  accordance  with  the  custom  of 
the  said  tribe  existing  before  statehood  Is 
a  nullity.  A  divorce  between  such  members 
Is  controlled  the  divorce  laws  of  the 
state  and  must  be  effected  In  accordance 
therewith. 

Wab-tsa-e-o-she  v.  Webster.  68  OUa.  69, 
172  Pac.  78. 

\2.   Mode  and  forms  of  procedure  in  generaL 
See  f  1. 

Wah-tsa-e^she  v.  Webster,  69  Okla.  69, 
172  Pac.  7& 

{  3.  Interest  of  state  or  public. 

(1913)  Public  policy  favors  marriage  and 
the  continuity  of  the  marriage  relation ;  and 
the  state  is  a  deeply  interested  third  party 
in  every  action  for  divorce,  and  the  court, 
notwithstanding  proof  of  statutory  grounds 
upon  which  divorce  may  be  granted,  may, 
in  the  exercise  of  sound  discretion,  deny  a 
prayer  for  divorce  where  the  petitioner,  un- 
der all  the  facts  and  clrcnmBtances,  appears 
to  be  not  free  from  blame  for  the  cause 
upon  which  the  prayer  Is  predicated. 

I^ycm  V.  I^yon,  89  Okla.  Ill,  134  Pac. 
66a 

(4.   Causes  for  divorce  in  gowral. 

(1909)  Hnsband  and  wife  are  bound  to 
exNt!lBe  greater  etTorts  for  removing  mlsap- 
prehMislons,  allaying  quarrels,  smoothing  the 
road  to  concord,  and  effecting  reconciliation 
than  are  people  In  other  relatltms  of  life. 
Barker  v.  Barker,  26  OUa.  48^  106  Pac. 
847. 


Interest  on  Instellments  for  alimony,  see  In- 
terest, I  8. 

Judgment  for  alimony  not  Hen  on  allotted 
lands,  see  Indians,  i  18. 

Judgment  of  sister  stete  granting  custody  of 
minor  cblldren,  see  Habeas  Corpus,  |  64. 

Jurisdiction  to  decree  divorce  of  Indians, 
see  Indians,  %  26. 

Jurisdiction  to  punish  cohabltetlon  upon 
marriage  after  limited  divorce,  see  Crimi- 
nal Law,  ii  60,  61. 

Legislative  power  over,  see  Constitutional 
Law,  8  37. 

Order  of  court  as  to  custody  of  minor  child, 

see  Habeas  Corpus,  I  64. 
Permission  granted  defendant  to  answer 

upon  conditicm,  see  Appeal  and  Error, 

I  643. 

Punishment  for  contempt  of  court  In  refus- 
ing to  pay  alimony,  see  Contempt,  S  32. 

Right  of  trial  by  Jury  by  delinquent  defend- 
ant, see  Constitutional  Law,  8  176. 

Suit  by  husband  and  by  wife  In  different 
counties,  see  Prohibition,  f  8. 


(1900)  The  marriage  stetus  Is  not  a  mere 
contract  relation  in  which  each  of  the  parties 
may  be  Justified  In  demanding  the  strict 
letter  of  the  bond ;  but  it  Is  a  status  wherein 
the  taw  operates  upon  the  weakness  as  well 
as  the  strength  of  human  nature,  and  it  will 
not  be  dissolved  exc^  for  grave  and  sub- 
stantial causea 

Barker  v.  Barker,  26  OUa.  48,  106  Pac. 
347. 

n.  GROUNDS. 

%  5.  Ctuelty. 

(1806)  False  cliarges  of  Infidelity  made 
by  a  wife  against  the  husband,  in  letters 
written  to  him  and  to  others,  did  not  con- 
stitute extreme  cruelty,  entitling  him  to  a 
divorce,  where  at  the  time  tbey  were  made 
the  parties  were  living  apart,  he  having 
wrongfully  abandoned  ber. 

Beach  V.  Beach.  4  Okla.  359.  46  Pac 
514. 

(1896)  False  accusations  of  infld^ty, 
made  upon  reasonable  grounds,  and  in  good 
faith,  by  a  wife  against  the  husband,  for 
the  purpose  of  Inducing  htm  to  abandon  his 
suf^iosed  wrongful  conduct,  do  not  constitute 
extreme  cruelty  entitling  him  to  a  divorce. 
Beach  v.  Beach,  4  OUa.  869.  46  Pac. 
614. 

(1896)  Conduct  producing  mentel  pain, 
to  constitute  extreme  cruelty,  must,  as  a  re- 
sult, produce  injury  to  the  physical  system, 
or  create  a  reasonable  apprehension  of  Uiat 
result 

Beach  v.  Beach,  4  Okla.  869,  46  Pac: 
614. 

(1806)  That  cruelty  which  is  contem- 
plated by  the  law  as  being  ground  of  divorce 
must  operate  on  the  husband  or  wife  while 
living  In  the  relation  of  husband  and  wife. 
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and  letters  wrlttoi  hy  the  wife  to  ber  bns- 
band,  after  her  abandonment  by  blm,  con- 
taining accuaationa  of  Improper  conduct,  did 
not  constitute  cruelty,  anthorialng  a  divorce 
In  an  action  by  the  husband  against  the 
wife. 

Beach  t.  Beach,  4  Okla.  859,  46  Pac.  514. 

(1896)  At  common  law,  to  authorize  a 
court  to  proceed  to  a  separation  on  the 
ground  of  cruelty,  there  must  hare  been 
either  actual  violence  committed,  which  en- 
dangered life,  limb,  or  health,  or  there  must 
liave  been  a  reaaonable  apprehension  of  such 
violence. 

Beach  T.  Beach,  4  OUa.  8B9;  46  Pac  614. 

(1909)  To  entitle  a  party  to  divorce  on 
the  frround  of  extreme  craeltr,  It  Is  not 
mough  that  the  fn^ands  be  the  result  of 
incompatibility  of  taatee  or  temperament 
or  estrangement  produced  by  differences  of 
opinion  and  conduct  growing  out  of  the  ad- 
ministration of  household '  affairs,  as  these 
must  be  endured  along  with  minor  misfor- 
tunes of  life. 

Barker  r.  Barker,  26  OUa.  48,  106  Pac 
347. 

(1909)  In  an  action  for  divorce,  where 
the  cause  of  action  Is  predicated  upon  ex- 
treme cruelty  for  conduct  other  than  extreme 
physical  violence,  either  actual  or  threat- 
ened. It  Is  not  sufficient  that  there  should 
simply  be  danger  that  such  conduct,  operat- 
ing through  the  mental  faculties,  may  pro- 
duce injury  or  bodily  hurt  to  the  physical 
system,  but  it  must  be  shown  that  such  fact 
is  the  effect,  or  that  such  effect  Is  reason- 
ably apprehended,  as  tbe  result  thereof. 
Barker  v.  Barker,  25  Okla.  48,  105  Pac. 
347. 

(1909)  The  remedy  of  absolute  divorce 
Is  an  extraordinary  remedy  for  evils  which 
are  unavoidable  and  unendurable,  and  which 
can  not  be  relieved  by  any  proper  and  rea- 
sonable exertion  of  the  party  seeking  the  aid 
of  the  courts. 

Barker  v.  Barker,  25  Okla.  48,  106  Pac. 
S47. 

(1913)  Where  the  evidence,  upon  de- 
murrer thereto,  shows  that  without  cause, 
the  husband,  on  a  number  of  occasions  falsely 
accused  his  wife  of  Improper  relations  with 
otber  men.  and  of  Infidelity  and  nncbastlty. 
and  on  two  such  occasions  committed  a 
light  assault  and  battery  upon  her,  and  such 
acts  and  conduct,  operating  upon  the  mind, 
and.  through  the  mind,  upon  the  physical 
system,  produces  bodily  hurt,  or  such  effect 
might  reasonably  be  apprehended  as  the  re- 
sult of  such  acts  and  conduct.  It  was  error 
to  sustain  a  demurrer  to  the  evidence. 

T^on  V.  I^on,  89  Okla.  Ill,  134  Pac. 
660. 

(1013)  The  doctrine  Is  now  established 
that,  without  physical  violence,  acts  or  con- 
duct  which  operating  upon  the  mind,  and 
through  the  mind,  upon  the  pbydcal  system, 
produce  hodHy  hurt  or  a  reasonable  appre- 
hension  thereof  may   constitute  extreme 


cruelty,  and  therefore  cause  tor  divorce; 
but  the  ascertainment  of  the  effect  and  not 
the  character,  of  such  acta  and  conduct  1> 
the  ultimate  purpose  of  inijulry. 

I^on  V.  Lyon,  89  Okla.  Ill,  184  Pa& 
660. 

(IftiS)  In  action  for  divorce  on  ground 
of  extreme  cruelty  by  means  of  unkind  and 
harsh  treatment,  the  Intent  and  ability  of 
the  accused  spouse  to  Inflict  such  cruelty 
and  the  susceptibility  of  the  other  spouse 
to  such  cruelty,  as  well  as  whether  such 
other  spouse  Is  of  a  provocative  disposition, 
are  material  points  of  Inquiry;  and  In  such 
case  the  trial  court  may  take  into  considera- 
tion the  demeanor  and  appearance  of  the 
parties  at  the  trlaL  - 

WeUa  V.  Wells,  39  Okla.  766,  186  Pac 
788. 

(1913)  False  and  groundless  charges  of 
adultery  with  divers  men,  made  at  Intervals 
during  a  long  course  of  years,  by  a  husband 
against  the  wife,  constitute  extreme  cruelty 
within  the  meaning  of  Rev.  laws  1810, 
S  4962. 

EDldebrand  v.  HUdebrand,  41  Okla.  806, 
187  Pac  TIL 

(1913)  Any  unjustifiable  conduct  on  the 
part  of  the  husband,  which  so  grievously 
wounds  the  mental  feelings  of  the  wife,  or 
so  utterly  destroys  her  peace  of  mind,  as  to 
seriously  Impair  her  bo^Oy  health  or  en- 
danger her  life,  or  such  as  utterly  destroys 
the  Intimate  ends  and  objecte  of  matri- 
mony, constitutes  "extreme  cruelty"  within 
the  meaning  of  the  statute,  althoui^  no 
physical  or  personal  violence  la  Inflicted  or 
even  threatened. 

HUdebrand  v.  HUdebrand,  41  Okla.  806, 
137  Pac  711. 

The  conduct  of  ^tber  spouse  which  griev- 
ously wounds  the  mental  feelings  of  the 
other,  or  so  utterly  destroys  the  peace  of 
mind  of  the  other  as  to  seriously  Impair 
the  bodily  health,  or  such  as  utterly  destroys 
the  legitimate  end  of  matrimony,  constitutes 
extreme  cruelty  within  the  meaning  of  Rev. 
Laws  1910,  I  4962. 

(1913)  HUdebrand  v.  HUdebrand,  41 
Okla.  306,  137  Pac  7U;  (1918)  Rob- 
ertson V.  Robertson,  78  Okla.  — ,  176 
Pac  887. 

(1916)  Whipping  one's  wife  constitutes 
one  of  the  highest  degrees  of  "extreme 
cruelty." 

Clark  V.  Clark,  66  Okla.  67,  154  Pac 
1142. 

(1916)  Where  one  spouse  frequently 
cursed  and  abused  the  other,  such  conduct 
constituted  "extreme  cruelty,"  and  warranted 
the  granting  of  a  divorce. 

Clark  V.  Clark,  65  Okla.  67,  164  Pac. 
U42. 

(1918)  The  amended  petition  filed  In  this 
cause  carefully  examined,  and  held  to  state 
a  cause  of  action  for  divorce  upon  the  ground 
of  "extreme  cruelty." 

Robertson  v.  Robertson.  78  Okla.  — ,  176 
Pac  887. 
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9  6.   Neglect  of  duly. 

(1913)  A  substantial  failure  of  a  husband 
to  provide  suitably  for  his  wife's  support,  en- 
titles the  irife  to  divorce. 

Lee  T.  Lee,  38  Okla.  388,  132  Pai>.  1070. 

(1!H5)  Where  a  wife,  who  owns  consid- 
erable ijroperty,  does  not  appear  to  be  de- 
pendent upon,  or  In  need  of  the  support  of, 
her  husband,  who  owns  no  property,  and  is 
unable,  by  reason  of  tad  health,  to  earn  a 
sufllclenry  for  bis  owa  support,  and  she  has 
abandoned  him  without  api^earaiice  of  Just 
cause,  the  mere  proof  that  he  has  not  con- 
tributed to  her  or  their  daughter's  support, 
who  Is  Uviug  with  her,  during  the  time  of 
snch  abandonment,  does  not  entitle  her  to 
a  divorce  upon  the  ground  of  "gross  neglect 
of  duty." 

Beauchamp  v.  Beauehamp,  44  Okla.  C^, 
140  Pac.  30. 

(IM.^)  "Gross  neglect  of  duty."  within 
the  meaning  of  Stat.  1S»3,  i  4545  (Rev.  T^^-s 
1010,  S  40^),  is  such  a  glaring,  flagrant, 
shameful,  or  monstrous  neglect  of  marital 
duty  as  to  be  obvious  to  the  common  under- 
standing and  inexcusable  under  all  the  rele- 
vant facts  in  the  case. 

Beauehamp  v.  Beaucliamp,  44  Okla.  634. 
140  Pac.  30. 


8  7.   Inability  to  live  together. 

(1918)  rnder  Wilson'a  Ann.  Stat.  1903. 
8  6895,  children  of  a  deceased  brother  of  the 
decedent  take  their  interest  in  the  estate  of 

tlie  decedent  directly  from  such  decedent,  and 
not  through  their  father,  who  dleil  before 
7  the  decedent,  and  their  right  to  their  in- 
herited interest  in  the  estate  Is  not  affecttKi 
by  the  acts  of  their  father  in  reference  to 
the  proi)erty  descended. 

Barnard  v.  Bilby,  68  Okia.  — .  171  Pac. 
444. 

88.  Desertion  or  abunee. 

(1015)  Where,  in  such  case,  the  party 
who  was  the  original  deserter  In  good  failh 
offers  to  return,  the  fault  of  desertion  will 
Ite  thrown  on  the  other  siwuse.  If  the  offer 
Is  refu8e<l,  and  whether  or  not  the  ofTer  io 
return  is  made  In  good  faith  Is  a  question 
of  fact,  and  the  finding  of  the  trial  court 
will  not  be  disturbed,  if  there  is  evidence  to 
supiwrt  It. 

De  Vrj-  V.  De  Vry,  46  Okla.  254, 148  Pac. 
840. 

(1915)  A  husband  has  the  right  to  choose 
the  niatrimuiiial  domicile,  and  if  the  wife  re- 
fuses to  accept  such  donikile.  and  without 
good  cause  refuses  to  follow  the  husband  to 
such  domicile,  and  for  more  than  a  year 
lives  apart  from  him,  it  is  abanilonnient, 
within  the  meaning  of  Rev.  I^aws  1910. 
S  41Ki2,  subd.  2. 

De  Vry  v.  De  Vry,  46  Okla.  254,  148  Pac. 
840. 

(1921)  Where  the  wife  leaves  the  home 
of  the  husband  and  takes  up  her  abode  with 
her  parents  and  refuses  to  return  or  live 
with  the  husband  for  a  period  of  more  than 
one  year  the  same  amoimts  to  "abandon- 


ment" within  the  meaning  of  Bev.  Laws  1910, 
I  4962,  subd.  2;  and,  whei-e  the  evidence  falls 
to  disclose  any  good  reason  for  the  wife 
leaving  said  home  and  refusing  to  live  with 
her  husband,  the  husband  Is  entitled  to  a 
divorce  upon  the  grounds  of  abandonment 
Stiebler  v.  Stiebler,  82  Okla.  205.  200 
Pac.  141. 

III.  DEFENSES. 

9  9.  Insanity. 

(1916)  An  action  for  divorce  or  alimony 
alone,  for  any  of  the  causes  for  which  di- 
vorce may  be  granted,  may  be  maintained 
against  an  insane  defendant,  represented  by 
a  guardian,  where  it  appears  that  the  acts 
constituting  the  grounds  of  divorce  were 
committed  by  such  d^ndant  prior  to  his 
becoming  Insane. 

Lewis  T.  Lewis,  00  Okla.  60,  158  Pac. 
368. 

9 10.  Condonation, 

911.   In  general. 

(1914)  Condonement  Is  forgiveness  con- 
ditioned on  future  good  conduct. 

KoHtflchek  v.  Kostachek,  40  Okla.  747, 
140  Pac.  1021. 

!  12.    Revival  of  offenses  condoned. 

Wiicre.  after  mistreatment  of  a  wife  has 
been  condoned  by  her,  the  husband  is  guilty 
of  similar  mistreatment,  the  condoned  offense 
Is  revived. 

(1!H2)  Estee  v.  Estee,  34  Okla.  305,  125 
Pac.  455;  (1913)  Peun  v.  Penu,  37 
Okla.  650,  183  Pac.  207. 

(1914)  Subsequent  acts  of  cruelty  will 
revive  condoned  adultery,  although  they 
would  not  supiwrt  an  original  suit  for  di- 
vorce on  that  ground. 

Kostachek  v.  Kostachek,  40  Okla.  747, 
140  Pac.  1021. 

9  13.  Recrimination. 
9  14.  Grounds. 

(1913)  It  is  within  the  sound  discretion 
of  the  trial  court  to  deny  a  petition  for  di- 
vorce, notwitlistfiudlng  proof  of  extreme 
cruelty  In  rei)ejite<l  false  accusations  of  In- 
fldellty  and  unchastity,  where  the  evidence 
tends  to  show  that  the  falsely  accuseil  qranse 
Is  not  without  blame  for  the  original  excita- 
tion or  subsequent  perpetuation  or  increase 
of  the  susiilclous  of  the  accusing  spouse 
which  culminates  in  such  accusation. 

L.von  v.  Lyon.  39  Okla.  Ill,  134  Pac. 
UV). 

(1913)  A  siwuse  sensibly  alive  to  dutj'  lu 
res|>ect  to  the  marriage  relation  and  to  tite 
valne  of  the  confidence  and  esteem  of  the 
other  siwuse.  will  never  twr^iist  hi  an  avoid- 
able  aiurse  of  conduct  which  he  or  she 
knows  or  suspects  may  excite  or  keep  alive 
in  the  other  spouse  Jealous  suspicion  of  in- 
fidelity and  unchastity;  and,  to  the  ccntmry 
such  spouse  will  and  should  do  his  or  her 
utmost  to  remove  nil  cnuite  for  Puch  sus- 
picion :  and  a  prayer  for  divorce  on  the 
ground  of  such  suspicion  and  false  accusa- 
tions based  tbereon  may.  In  the  mund  dLs- 


Digitized  by 


Google 


5(K>  [aOkla.Dlg.] 


DIVORCE,  IV,  (A). 


I" 


oretlon  of  the  court,  lie  aenlecl  a  Bjiouae  who 
iloe8  less. 

I^'on  V.  Ijyon.  30  OkhK  111.  134  P«c. 
650. 


IV.  JURISDICTION.  PROCEEDINGS, 
AND  RELIEF. 

(A)  jrHisincrrioN".  venuk,  and  lim- 
itations. 

S  15.   Courts  invested  with  jurisdiction. 

(1894)  By  net  of  ConjEresH  nitlfyliifr  St:it. 
1S!K>,  L'h,  70.  9  7,  the  probate  t-oiirts  were 
vested  with  Jurladlctfon  to  henr  and  dt-ter- 
uiliie  actions  for  divorce. 

Irwin  V.  Irwin,  2  Okla.  1«0,  37  Pae. 
MS. 

{l.S(»5)  t'nder  the  OiKanlc  Art,  jrrHnthig 
the  legislature  of  Oklahoma  the  authority 
to  i»a88  eimctnients  upon  rightful  subjectK 
of  l^lslatlon.  the  I^islature  may  confer 
jurisdiction  upon  probate  courtti  to  grant 
divorces. 

Imin  V.  Irwin.  3  Okla.  INfl,  41  Pac. 
369. 

On  .lanuary  14.  1SS.3,  probate  courts  bad 
JurlwUctlou  to  bear  aud  determine  actions 
for  dhorce. 

(1805)  T  hl  v.  Irwin.  3  Oklfl.  388,  41 
Pac.  :i76,  following  Irwin  v.  Irwin 
(1S04)  2  Okla.  IHO.  37  Pac  04%  and 
(1«G)  3  Okta.  1S6.  41  Pflc.  3CB. 

(1*>1)5J  I'nder  the  act  which  took  effect 
.\UKUMt  14,  18^,  repeaUuK  the  statute  giving 
probate  courts  jurixdictlon  Ui  divorce  cases, 
such  courts  have  had  no  Jurisdiction  of  dl- 
\-orce  cases  brought  since  August  14, 1803. 
Battlce  V.  Battice.  3  Okla.  305.  41  Pac. 
375. 

Omti)  .Section  28  of  the  act  of  Congress 
of  June  2S.  1H08  (30  Stnt,  41)5,  ch.  517). 
abolishing  the  tribal  courts  of  the  Choctaw 
and  Chlckusaw  Nations,  being  in  conflict 
with  S  20  of  the  Atoka  Agreemmt  ratified 
by  the  voters  of  the  Choctaw  aud  Chickasaw 
Nations  on  August  24.  1808.  never  became 
eflTective  and  the  trltHil  courts  In  the  Choc- 
taw Nation  bad  power  to  grant  dlvorcen 
until  the  passage  of  the  act  of  April  2H, 
mU  (33  Stat.  573,  ch.  1S24). 

ZiiuDiennan  v.  Holmes,  Tat  Okla.  2r>.t,  1,~1> 
Pac.  303. 

8  16.   Jurisdiction  of  cause  of  action. 

S  17.  Domicile  or  residence  of  parties. 

(1»06)  Jurisdiction  of  the  subject-matter 
in  a  divorce  suit,  plaintiff  in  which  has  not 
resided  in  the  territory  the  requisite  ninety 
days  (Stnt.  1803,  S  4.544  fWIlson's  Rev.  & 
Ann.  Stat  1003,  9  4S331).  can  not  be  ac- 
quired by  waiver  or  by  consent. 

Beach  V.  Beach.  4  Okla.  350,  46  Pac. 
534. 


(1890)  The  nluety-days  residence  in  the 
territory  required  of  plaintiff  in  a  divorce 
suit  by  Stat  1803,  §  4544  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  S  4833),  is  a  Jurisdic- 
tional fact  which  must  afllituatlvely  appear 
In  the  record. 

Beach  v.  Beach,  4  Okhi.  35I».  40  Pac. 
514. 

(IVJU)  Where  t»l«intlff,  n  lawyer  hiivlng 
a  lucrative  iiracttco  In  New  York,  was  pres- 
ent in  the  territory  only  during  the  ninety 
diiy.s  miuired  to  prei'eite  an  applicutlon  fr)r 
divorce  (Stat.  18il3.  §  4544  fWilson's  Rev. 
&  Ann.  Stnt  V.m.  S  48;W1).  remaining  the 
greater  part  of  the  time  In  a  county  other 
than  the  one  in  which  the  action  was  lii-ought 
coming  to  the  latter  county  for  the  lirst 
time  on  the  day  preceding  the  lilUig  of  his 
iwtltlon,  leaving  It  the  next  day.  return- 
ing for  two  days  to  attend  a  motion  for 
uliuKiny.  dejmr^ug  )immedla:;tely,  and  not 
ngatn  retnmiug  until  the  day  of  trial;  and 
the  remainder  of  the  time  |>endlng  the  suit 
be  was  absent  from  the  territory,  regularly 
jngnged  in  business  elsewhere:  and  Jie  ad- 
mitted tbut  one  object  of  his  coming  to  the 
territory"  was  to  proctire  a  divorce,  and  he 
brought  with  him  only  such  effects  as  were 
necessarj'  for  a  jouniey.  and  he  made  no 
endeavor  to  establish  any  business,  and  bad 
no  friends  or  relatives  in  the  territory ;  held 
though  he  swore  to  the  contniry,  that  his 
sole  punwse  In  eoniing  to  the  territory  was 
to  obtnhi  a  divorce;  hence  a  decree  In  his 
favor  would  be  reversed. 

Reach  v.  Beach.  4  Okla.  S.'*!),  46  Pac. 
514. 


(1S1IS)  The  provision  of  Acts  Cong.  .May 
2,  ^m>.  cli.  1S2,  §  30.  20  Stat.  !>4.  and  .March 
1.  IS!).-.,  ch.  145,  8  7.  2S  Stat.  007  (Ind.  Ter. 
Aim.  Stal.  ISiH).  S  30).  that  "all  civil  suits 
shall  he  brought  In  tbe  division  or  di^-trlct 
in  which  •  f  •  defcudants  reside,  or 
may  be  found,"  does  not  ni>ply  to  actions 
against  a  nonresident,  or  prevent  a  divorce 
suit  against  a  nonresident;  section  .'t1  of 
the  former  act  extending  over  and  putting 
In  force  lu  the  Indian  Territory  Mansf.  Die. 
cli.  52.  entitlwi  "Divorce,"  and  ch.  110.  en- 
titled "Pleadings  and  Practice"  (Ind.  Ter. 
Ann.  Stat.  IsftO.  8  31) :  I  2558  of  the  former 
(Ind.  Ter.  Ann.  Stat  181)9.  {  1846)  providing 
that  the  proceeillng  shall  be  in  the  county 
where  complainant  resides,  and  that  the 
process  may  Iw  directed  In  the  first  Instance 
to  any  county  in  the  state  where  defendant 
then  resides;  and  set'tlons  4080  and  4004) 
of  the  latter  chapter  (I)id.  Ter,  Ann.  Stat 
1800.  «9  3104.  3105),  authorizing  constructive 
senlce  by  publication  of  a  warning  order 
on  nonresident  defendants:  and  section  5105 
of  the  s.nmc  chapter  (Ind.  Ter.  Ann.  Stal. 
1899,  I  3400),  distinctly  recognizing  that 
Judgment  in  divorce  proceedings  may  be  en- 
tered where  constructhe  service  was  had  on 
a  nonresident  defendant 

White  V.  White.  2  Ind.  Ter.  35.  47  S. 
W.  355. 
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(B)  PARTIES.  PROCESS.  AND  INCI- 
DENTAL PROCEEDINGS. 

S18L  Parties. 

{19.   IMenduito. 

(1906)  In  an  action  for  dlrorce  on  the 
groond  of  crnelty,  where  it  is  alleRcd  that 
property  has  been  fraudulently  conveyed  to 
a  third  person  to  defeat  the  collection  of  any 
alimony,  and  defoidant  and  the  party  to 
whom  conveyance  was  made  are  both  served, 
the  grantee  is  not  a  proper  party  to  a  divorce 
proceeding,  and  it  is  not  error  to  refuse  to 
permit  him  to  be  heard  on  the  question 
of  divorce,  but  his  defense  extmds  only  to 
the  question  of  alimony  and  the  validity 
of  the  conveyance 

Bomett  T.  B«mett,  16  Okla.  286,  81 
Pac  682. 

{  SO.  ProccH  or  notice. 

S'21.   Service  by  publication. 

(1905)  Code  Civ.  Proc.  1636  (WUson's 
Rev.  &  Ann.  Stat.  1903,  S  4S34),  requiring 
plaintur  to  mall  to  d^endant  a  copy  of  the 
petition,  with  a  copy  of!  the  publication 
notice.  Is  mandatory,  and  a  condition  prece- 
dent to  the  granting  of  a  divorce. 

Rodgers  v.  Nichols,  16  Okla.  579,  8S 
Pac.  923. 

(1907)  An  affidavit  in  an  fl<4Ion  for  di- 
vorce as  a  basis  for  service  by  publication, 
allegbig  tliat  S.  Is  the  plaintiff  and  that 
defendant  is  not  a  resident  of  the  territory, 
"but  to  the  best  of  her  knowledge  and  be- 
lief is  a  resident  of   ,  and  that  service 

of  summons  In  this  case  can  not  be  had  upon 
the  said  defendant  In  the  territory,"  does  not 
comply  with  Wilson's  Rev.  &  Ann.  Stat. 
1903,  S  4377,  and  a  Judgment  rendered  there- 
on Is  void  for  want  of  Jurisdiction;  the  affi- 
davit falling  to  state  what  diligence  was 
used,  or  the  nature  of  the  action,  and  that 
at  the  time  of  the  making  of  the  ntfldavlt 
defendant  was  out  of  the  territory. 

Oordray  v.  Oordray,  19  Okla.  36,  91 
Pnc.  781. 

i  22.  Injnnction  agiinBt  interference  with  per- 
son or  property. 
(1894)  Defendant  In  an  action  for  di- 
vorce may  be  restrained  from  disposing  of 
his  property  pending  the  action,  without  re- 
quiring plaintiff  to  give  a  bond;  Stnt  1890. 
ch.  70,  art.  31,  S  16,  providing  that  an  or- 
der may  he  IssutKl.  without  bond,  disposing 
of  the  property  of  the  parties  pending  di- 
vorce. 

Irwin  V.  Irwin,  2  Okla.  180,  37  Pac. 
64a 

(C)  PLEADING. 

{ 23.   Bill,  libel,  complaint,  or  petition. 

(1894)  A  complaint  for  divorce  which  al- 
leges "that  on  or  about  [a  specified  date], 
and  on  divers  other  occasions  prior  and 
snbsequent  thereto,  defendant  was  guilty  of 
craA  and  tnhmufln  treatment  to  the  plain- 
tiff, In  this;  to  wit,  slapped  said  plaintiff; 
tiut  for  ft  laag  time  past  said  defendant  has 
cnraed  and  abused  said  plaintiff  by  calltag 


her  Tile  names;  and  that  defendant  tails, 
refuses  and  neglects  to  provide  for  the  plain- 
tiff and  children  according  to  bla  station  In 
life," — anffieient  In  the  abBence  of  a 
motion  to  make  more  deBntta 

Irwin  T.  Irwin.  2  Okla.  180.  87  Pac. 
548. 

S24.   Residence  of  parties. 

(1895)  Under  Stat.  1890,  9  4966.  giving 
probate  courts  Jurisdiction  of  actions  for  di- 
vorce, that  court  had  Jurisdiction  in  such 
cases  only  where  the  petition  and  affidavit 
showed  that  plaintiff  had  been  a  resident  of 
the  territory  for  two  years,  and  of  the  coun- 
ty for  six  months. 

Irwin  V.  Irwin,  3  Okla.  186,  41  Pac 
369. 

The  complaint  for  a  divorce  In  a  ptobate 
court  must  show  that  the  jAalntlff  has  been 
a  resident  of  the  territory  for  two  years 
and  of  the  county  for  six  months  next  pre- 
ceding the  date  of  filing  the  complaint;  hut, 
if  it  states  that  plaintiff  has  been  a  resldrat 
of  the  territory  six  months  and  was  then 
a  resident  of  the  county,  it  may  he  amended 
and  the  defect  would  not  deprive  the  pro- 
bate court  of  Jurisdiction  of  the  cause. 

(1895)  TJhl  T.  Irwin,  8  Okla.  388,  41 
Pac.  376,  following  Irwin  v.  Irwin 
(1891).  2  Okla.  180,  37  Pac.  648.  and 
(180S)  3  Okla.  186.  41  Pac  S69. 

i  25.   Groimds  for  dlToroe. 

A  complaint  for  divorce  which  cbarged 
that  the  defendant  had  heea  ROllty  of  cruel 
and  Inhuman  treatment  toward  idalntlff,  and 
allied  tects  showing  that  defendant  had 
slapped  [daintiff.  had  violently  cursed  and 
abused  her,  and  had  failed  and  refiued 
to  provide  for  her  and  her  children,  was 
sufficient  to  give  the  probate  court  Jurisdic- 
tion to  hear  the  cause  upon  Uie  statutory 
ground  of  extreme  cruelty. 

(1896)  Uhl  v.  Irwin.  3  Okla.  388.  41 
Pflc.  376.  following  Irwlu  v.  Irwin 

(1894)  ,  2  Okla.  180.  37  Pac.  548.  and 

(1895)  3  Okla.  186,  41  Pac  360. 

g  26.  Coonlerclaim  or  cross-bill,  libel,  com- 
plaint, or  petition. 
(1910)  Where  a  residrat  of  the  state 
for  the  statutory  time  flies  her  petition  for 
divorce,  the  d^endant  may  file  a  cross-peti- 
tion and  pray  for  and  obtain  a  decree  of 
divorce  from  plaintiff  without  allegbii?  that 
he  has  resided  contlnuonsly  In  the  state  for 
a  year  next  before  his  appllcatl<m  for  di- 
vorce set  forth  In  his  cross-petition. 

Newman  v.  Newman.  27  Okla.  881,  112 
Pac.  1007. 

S  27.   Amended  and  supplemental  pleadings. 

The  complaint  for  a  divorce  In  a  pro- 
bate court  must  show  that  the  plaintiff  has 
been  a  resident  of  the  territory  for  two 
years  and  of  the  county  for  six  months  next 
preceding  the  date  of  filing  the  complaint; 
but  if  it  states  that  plaintiff  baa'  been  a 
resident  of  the  territory  rix  mtmtlM,  and 
was  then  a  resident  of  the  county.  It  may 
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be  amended,  and  the  defect  would  not  de- 
prive tlie  x>robate  court  of  inrlBdlctlon  of 
the  Cfl  rifle. 

(1895)  Ubl  T.  Irwin,  3  Okla.  888.  41 
Pac.  876.  foUovlQf  Irwin  v.  Irwin 
(IMH),  2  Okla.  180.  37  Pac.  548,  and 
(1890)  3  Okla.  186,  41  Pac.  369. 

(11)13)  In  au  action  for  divorce  and  all- 
nionr,  tbe  lefusal  of  leave  to  file  a  third 
amended  plea  three  years  after  tbe  first 
ame.ideil  petition,  which  was  filed  when 
plalntid  knew  .ill  the  facts  as  to  tbe  title 
to  property  strnjEbt  to  be  reached,  was  not 
au  abuse  cf  tbe  discretion  of  tbe  trial  court 
I^ke  V.  Wlaslow,  36  Okla.  670,  129 
Pac.  S6'». 

(1913)  Where  a  petition  in  a  suit  for 
divorce  alleged  crusty  and  f^an  neglect  of 
duty,  and  after  the  answer  was  filed,  but 
serenil  days  before  trial,  the  court  pemiltted 
I'laintiff  to  Die  an  amraded  petition  alleging 
odultay.  it  was  held  that  tbe  court  did  not 
abuse  its  discretion  by  permitting  the  amend- 
ment. 

Penn  t,  I*enu.  87  Okla.  660.  188  Pac. 
207. 

§  28.   lames,  proof,  and  variance. 

(1013)  iVbere  a  husband  charges  im- 
proper conduct,  iucludinfc  infidelity  and  im- 
cba6tit7  against  bis  wlfe^  during  a  certain 
period  of  time  and  while  ebe  is  at  a  certain 
place,  and  nhero  such  accusations,  togetbw 
with  other  prior  ones  of  a  similar  charac- 
ter. c(nwtitatc  the  principal  ground  upon 
wlilch  she  seeks  a  divorce,  it  is  error  for 
the  court  to  exclude  the  competent  testimony 
of  her  aunt  who  wag  with  her  during  all 
said  i-etlod  cf  time  at  said  place,  to  the 
effect  that  siit^  was  not  guilty  of  such  con- 
duct, and  that  her  conduct  was  that  of  a 
chaste,  modest  and  faitbfal  wife  and  mother. 
Lyon  T.  LyOD,  39  Okla.  Ill,  134  Vac 
«50. 

(D)  EVIDENCE. 

{ 19.  Tei|^t  and  mffieien^  of  evidence. 
8  30.   In  graieraL 

(1914)  The  evidence  examined  and  held 
sufficient  to  support  the  decree  of  divorce 
granted  by  the  trial  court 

Counelley  ^.  Conuelley,  43  Okla.  294,  142 
Pac.  1113. 

(1918)  The  evidence  examined,  and  held 
not  frufficleut  to  show  -an  abandonment  of 
tbe  home  or  residence  from  the  state  of 
Oklahoma,  and  that  the  order  of  the  court 
dismissing  the  plaintiff's  cause  of  action  for 
tbe  reason  that  she  was  not  a  resident  of 
Delaware  count}',  state  of  Oklahoma,  and 
had  not  been  such  for  one  year  prior  to  Quo 
iDStitutiou  of  this  suit,  was  error. 

Ballard,  v.  Ballard,  70  OUa.  — .  178 
Pac.  624. 

(1918)  ^e  evidence  of  extrone  crud^ 
in  Uiis  case  carefoUr  examined,  and,  though 
in  eonnict  the  weight  thereof  held  to  be 


sufficient  to  reasonably  support  the  decree 
rendered. 

Itobertson  v.  Bobertson,  73  Okla.  — ,  176 
P:ic.  387. 

}31.  —  AdnIiwT, 

(iyi7)  To  prove  adultory  by  circum- 
stances, two  facts  must  t>e  established,  a 
crlminiil  disposition  or  desire  In  the  minds 
of  both  tbe  party  accused  and  the  partlc^s 
criiQinis,  and  an  opportunity  to  commit  the 
crime.  The  evidence  examined,  and  held  not 
to  support  the  charge  of  adultery  made  by 
defendant  In  his  cross-petition  against  i^ahi- 
tlfl. 

Hartshorn  v.  Hartshorn,  67  Okla.  --,  168 

Pac.  822. 

S32.   Failure  to  nipport  or  othN  neg* 

lect 

(]914)  Falling  to  provide  for  and  twice 
leaving  his  wife  and  child,  though  he  was 
earning  sufficient  to  support  them,  was  h^ 
to  entitle  plalutitC  to  divorce. 

McGee  v.  McGee.  43  Okhi.  806,  148  Pac. 
178. 

S  33.   Condonation. 

(1914)  The  evidence  was  held  to  show 
subsequent  acts  of  cruelty  sufilcient  to  revive 
condoned  adultery. 

Koatachek  v.  Kostachek,  40  Okla,  747, 
140  Pac.  1021. 

(E)   JUDGMENT   OB  D12CBEE. 
Validity  of  in  general  as  dependent  on  juris- 
diction to  render,  see  Judgment  %  ft. 
{ 34.   Scope  and  extent  of  relief. 

5  35.   ■  Prohibition  or  leave  to  marry. 

(1912)  Comp.  Laws  1909,  S  6182,  which 
provides  that  "every  decree  of  divorce  shall 
recite  the  day  and  date  when  tbe  Jndgmmt 
was  rendered  in  tbe  cause,  and  that  the  de- 
cree does  not  become  absolute  and  take  ef- 
fect until  tbe  expiration  of  six  months  from 
said  time."  muat  be  considered  to  apply  only 
to  that  portion  of  S  6182  of  the  same  chap- 
ter which  relates  to  appeals  and  remarry- 
ing within  six  months  following  the  date 
upon  which  the  divorce  was  granted. 

Bamett  v.  Frederick,  33  Okla.  49,  124 
Pnc.  57. 

S  36.   By  default  or  pro  confesso. 

§37.   Requisites  and  validity. 

(1905)  Where,  In  an  action  for  divorce 
and  alimony,  the  court  orders  the  payment 
of  temporary  alimony  pendente  lite,  which 
is  by  the  defendant  ignored,  the  defendant, 
in  default  comes  into  court  on  tbe  day  tbe 
cause  is  set  for  trial,  asking  leave  to  appear, 
without  presenting  his  answer,  or  showing 
any  reason  or  any  excuse  for  bis  disobe- 
dience, and  the  court  grants  the  leave  asked 
for,  conditioned  on  his  comiAiance  within 
seven  days  with  the  order  for  alimony,  and 
he  reuses  to  accept  the  leave  so  granted, 
and  does  not  show  his  Inability  to  comply 
therewith,  and  the  cause  is  therevpon  tried 
as  on  defiittlt  there  Is  no  error. 

Bennett  v.  Bennett.  16  Okla.  164,  '88 
Pac  500. 
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S  38.  Opening  or  vication. 

(1005)  A  decree  of  divorce  will  be  an- 
nailed  on  the  srouiid  of  fi-uud  and  Imiwsl- 
tlon  prHc-tlccd  uiiou  the  court  or  the  adverse 
party. 

Itodfiers  r.  McbolK.  15  Okln.  RTA,  83  Pac. 
923. 

{liK)5)  Where  ii  decree  of  divorce  is  void 
for  w:int  of  Jnrfsdlctioii,  It  will  Ite  set  HRide 
after  the  death  of  the  jiait>-  who  procured 
the  decree  by  fraud  and  linpoBltioii. 

IttHlKers  V.  N'ichols.  15  Okla.  r»7!), 
I'ac.  {r2:i. 

(1905)  In  n  direct  iiroceediiin  to  set  aflde 
a  decree  of  divorce,  where  the  evidence 
clearly  sliows  thut  no  Rcrvk-e  wiis  had  on 
defendant,  the  do<-roc  will  Ite  set  aside, 

Ilodtters  v.   Nichols.   15  Okln.   57l>,  S.1 

Pac.  nas. 

(1M2)  Where  ptalntlflf.  n  wife  in  a  di- 
vorce suit,  was  named  ''Llllie  May  Clay." 
and  generally  called  "I^Ulle"  by  her  hns- 
iKind  and  associates,  and  her  huiAand  was 
mimed  "Allen  Trior  Clay,''  slpned  his  Hiinu' 
as  "Allen  P.  Clay,"  and  was  generally  called 
"roiiey" ;  iiiid  service  was  by  publcatlon, 
in  which  the  suit  was  entitte<1  "May  Clay  v. 
Prior  Chiy/  and  defendant  had  no  notice 
of  the  suit  before  decree;  and  the  affliiavit 
for  imblication  stated  that  defendant  was 
a  nonresident  of  the  Indian  Territory,  but 
he  was  in  fact  a  resident  of  tlie  Indhin  Ter- 
ritory at  the  time,  and  had  a  defense  to 
the  suit,  it  WHS  hehi  tbnt  tiie  decree  was 
fraudulently  ol)tahie<l.  ami  should  lie  sot 
aside  and  vacated  at  bis  suit,  even  after 
tiie  wife's  death,  when  his  |)r()peity  rights 
were  affected  by  the  decree. 

Clay  V.  Kobertson,  30  Okhi.  7."W.  120 
Pac.  1102. 

(11H4)  hi  iin  action  brontrht  for  i'  divorce, 
a  petition  wbicli  emlK)dies  tlie  essential  aver- 
ment for  a  divorce  on  the  grounds  of  aban- 
donment is  suttlcient  and  a  iJetition  which 
ailenes  tiie  marriage  contract.  th;it  the  plain- 
tiff hud  been  a  resident  of  Oiilahomn  for 
one  year  prior  to  the  date  of  rtiing  plain- 
tiffs i»etitioii,  and  his  actual  residence  in 
gmMl  faith  in  tiie  county  in  which  the  ac- 
tion was  brought,  and  such  iietitlou  shows 
that  defetidiint  abandoned  plaintiff  for  more 
than  a  year  prior  to  tlio  fllinjr  of  the  i>etl- 
tion.  without  ninse  or  provocation,  suffi- 
ciently states  a  cause  of  action. 

Pratt  V.  Pmtt.  41  Okla.  r.77,  139  Pac. 
2«1. 

(1!)1S)  Tile  district  court  is  without  juris- 
diction to  set  aside  and  vacate  a  final  juds- 
nient  or  decree  after  the  expiratii>u  of  the 
term  at  which  mime  was  rendereil.  except  for 
the  reasons  and  In  the  nietliod  provldeil  by 
the  statute. 

Merrell  v.  Merrell.  fi7  Okla.  -  -.  170  Pao. 
1153. 

}  39.    Actions  to  vacate  or  set  aside. 

(1910)  Where,  in  a  suit  to  set  aside  a 
deeree  of  divorce  for  fraud,  the  petition  al- 


leged Uiat  prior  to  the  time  for  taking  testi- 
mony before  the  referee,  defendant  with 
intent  to  cheat  and  defraud  plaintiff  and 
prevent  her  from  appearing,  in  eonsldwatlon 
that  she  would  Introduce  no  testimony  In 
said  caupc  and  offer  no  resistance  to  a  de- 
cree in  his  favor  on  his  cross-petition,  agreed 
to  and  did  pay  her  $500  In  full  of  alimony, 
and  further  agrees  to  remarry  her  within 
tliree  yeara  after  the  decree,  and  to  imme- 
diately have  his  life  insure*!  In  her  favor 
for  $5,000,  ami  |H.'rniit  her  and  their  children 
lo  remain  In  i>osse88ion  of  a  certain  jiiece  of 
land  filed  and  .settled  on  by  blm,  which 
pi-omlses  be  had  failed  and  refuseil  to  iK>r- 
fonu,  fails  to  state  facts  suflleient  to  justify 
e<iultable  interference,  and  a  demurrer  then.'- 
to  should  be  snstnined. 

Newman  v.  Newman,  27  Okla.  3S1,  112 
Pac.  1007. 

(1012)  Wh«>e  a  i>etitl<in  to  set  .islde  a 
divorce  decree  alleged  that  philntlff  was  de- 
fendant's lawful  wife  at  the  time  of  divorce; 
that  she  was  tlien  in  the  hospital,  a  physical 
wrecli  and  of  uns(>^ud  mind,  due  to  a  condi- 
tion brought  al)out  iiy  the  intliniihitions  and 
tlireats  of  her  husband,  and  that  liecnuse 
of  such  coudifiou  was  unaltle  to  make  » 
lofenw  to  the  suit  for  divorce:  tliat  none 
f»f  the  grounds  of  divorce  alleiied  In  the 
IM'tition  were  true,  denying  each  s|>eciflcally: 
that  she  was  compelled  by  force,  threats, 
and  intimidation  to  waive  service  of  sum- 
mons, and  also  from  setting  up  facts  which 
would  have  C4)nstituted  a  good  defense  to 
Ihe  petition:  that  the  decree  was  obtnine<l 
liy  fraud  and  false  testimony,  showing  In 
what  tile  fraud  consisted,  and  also  alleging 
facts,  which  if  true,  show  that  plaintiff  had 
not  lieen  a  Itonn  fide  resident  of  the  state 
for  a  year  prior  to  the  filing  of  the  petition, 
if  was  held  that  the  petition  atateil  facts 
which,  if  true,  entitled  plaintiff  to  the  relief 
prayed,  and  that  It  was  error  to  strike  It 
fiom  the  tiles  l>ecause  of  other  Immaterial, 
impjertinent.  and  scamhiloua  allegationa 
Butler  v.  Butler,  34  Okla.  302,  123  Pac. 
1127. 

(1914)  I'laintlfl's  evidence,  in  m  action 
to  set  asiile  a  decree  of  divorce  liecause  pro- 
cured by  fraud,  wiis  held  su(H<-ient  as  against 
a  demurrer. 

Crow  V.  Crow,  40  Okhi.  4.V(.  l-^O  Pac. 
122. 

(1914)  Where,  in  a  suit  to  set  aside  n 
decree  of  divorce  for  frami,  pursuant  to 
Cunip.  Iawvk  imt,  i  mu.  the  petition  allegetl 
rhnt.  iieudlng  the  suit  and  prior  to  the  rendi- 
tion of  the  decree  assailetl.  in  ron<ildenitlon 
that  defendant  would  offer  no  resistance 
thereto,  jdalutlff  promised  and  agreed  with 
him  that  she  would  abandon  all  claim  there- 
in for  nllmony  and  would  obtain  a  decree  for 
divorce  only;  that  relying  thereupon  he  made 
no  defense  thereto,  and  the  decree  assaile<l 
was  enteretl  giving  her  alimon,v  as  prayed; 
and  that  the  defendant  had  a  good  defrase 
to  that  suit,  it  was  held,  that  the  petition 
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ftiUs  to  state  facts  sofflclent  to  Justus  eQuita- 
ble  Interference. 

Erdnian  t.  Erdman,  48  Okla.  17%  141 
Pac.  965. 

(40.  Merger  and  bar  of  canm  of  action  and 
defenses. 

(1910)  A  decree  In  an  action  of  divorce 
between  tbe  same  parties  for  the  same  cause 
of  action  bars  a  re-examinatlon  of  tbe  sanie 
facts  In  a  subsequent  case,  and  it  is  oul; 
when  enough  baa  occurred  since  the  r&nM 
tloD  of  the  flrst  decree  to  entitle  the  plain- 
tilt  to  relief  that  a  divorce  will  be  granted 
In  a  aidisequent  proceeding. 

Ford  r.  E\ird.  2S  Okla.  78Q.  108  Pac. 

sea. 

(1913)  Where  the  petition  states  two 
separate  causes  of  action  for  divorce,  to  wit, 
(1)  extreme  cruelty,  and  (2)  gross  neglect 
of  duty,  and  the  court  Qnds  that  both 
grounds  are  sustained  by  the  plnlutifTa  evi 
dence.  although  the  plea  of  res  judicata 
should  lie  sustained  as  to  the  latter  grouiid 
the  finding  of  the  court  as  to  the  lattet 
ground  is  suffldHit  to  sustain  the  decree 
awarding  the  divorce. 

Lee  V.  Lee,  SS  Okla.  S88,  132  Pac.  lOTO. 

(Idl3)  A  decree  in  an  action  of  divorce 
between  the  same  parties  for  the  same  cause 
of  action  precludes  a  re-examination  of  the 
same  facts  on  the  same  chnrce  in  a  subse- 
qn«it  case. 

Lee  T.  Ijee.  38  Okla.  388.  192  Pac.  1070. 

(F)  APPBAU 

S  41.   Right  of  review. 

(IttlO)  Plaintiff  instituted  an  action  for 
<Uvorce  and  alimony.  The  trial  court  refused 
plaintiff  a  divorce,  but  granted  defendant  a 
divorce  nnon  hts  cross-iietltion  and  at  tbe 
same  time  allowed  plaintiff  alimony.  The 
defendant  paid  the  alimony  to  the  clerb 
and  the  same  was  paid  over  to  the  attor- 
ney for  plaintiff.  Held  that  after  having 
voluntarily  accepted  the  alimony  paid  In 
on  tbe  Judgment,  plalntlfT  is  estopped  from 
fiirtber  prosecuting  her  appeal  from  said 
Judgment 

Tates  T.  Yates,  60  Okla.  217,  159  Pac. 
1107. 

{ 42.   Taking  and  perfecting  appeal. 

(1909)  The  Su>;)reme  Court  has  no  Juris- 
diction to  hear  and  determine,  an  appeal 
from  a  decree  of  divorce  where  plaintiff  In 
error  failed  to  file  a  written  notice  of  his 
intention  to  appeal,  in  the  office  of  the  clerk 
of  the  court  In  which  the  judgment  was  ren- 
dered, within  ten  days  after  rendition  of 
Judgment,  as  prescribed  by  WUson*B  Bev.  & 
Ann.  Stat.  1003^  I  4840. 

LaDue  t.  LaPue.  23  Okla.  323,  100  Pac. 
51& 

(1910)  Where,  on  appeal  from  a  Judgment 
granting  a  dlverce,  plaintiff  In  error  ban 
failed  to  file,  within  ten  days  after  the  ren- 
dition of  such  Jndgmmt.  written  notice  of 

(17— Okla.  s.) 


his  Intwtion  to  appeal,  in  tbe  office  of  tba 
clerk  of  the  court  In  which  the  Judgment 
was  rendered,  us  prescribed  by  S  61S0,  Comp. 
Laws  1909.  tbe  Supreme  Court  Is  without 
Jurisdiction  to  hear  and  determine  the  ap- 
peal, and  the  same  will  be  dismissed. 

Orcntt  Iv.  Orcutt,  25  Okla.  835,  lOe 
Pac.  373. 

(1913)  Plaintiff  in  error  having  toiled  to 
Qie  notice  of  appeal  within  ten  days  in  the 
>ffice  of  the  clerk  of  the  court  rendering  the 
Jud^nent  granting  a  divorce,  as  required 
.ly  Rer.  I^ws  of  Oklahoma,  Ann.  1910, 
S  ^71,  tbe  Suiveme  Court  is  without  Juris- 
ilctlon  to  hear  and  determine  a  proceeding 
in  error  seeking  to  review  mch  actton  of 
the  trial  court. 

Kogers  T.  Sogers,  38  Okla.  196.  132  Pac. 
470. 

(1019)  Where  an  appeal  is  prosecuted  for 
the  purpose  of  having  reviewed  the  Judgment 
mCL  decree  granting  a  divorce,  awarding 
.jermanent  alimony  and  the  custody  of  a 
minor  cbUd,  the  notice  of  Intention  to  ap- 
peal must  be  filed  within  ten  days  from 
the  date  of  the  decree,  and  the  appeal  must 
'je  perfected  within  four  months,  as  pre- 
scribed by  Hev.  Laws  1910,  S  4071,  other- 
wise the  Supreme  Court  Is  without  Jurisdic- 
tion to  entertahi  an  appeal. 

Linkugel  v.  Linkugel,  —  Okla.  — ,  183 
Pac.  05. 

(1919)  Proceedings  In  error  for  reversal 
or  modification  of  a  Judgment  decreeing  a 
.livorce  must  be  begun  in  the  Supreme  Court 
within  four  months  from  the  date  of  the  de- 
cree aT^)enled  from.  Rev.  Laws.  1010,  S  4071. 
Milam  v.  aiUam.  76  Okla.  02,  184  Fac 
442. 

S43.  Effect  of  appeal. 

The  Supreme  Court,  under  its  appellate 
jurisdiction,  In  cases  -n  equity,  as  on  In- 
Mdent  to  the  exercise  of  such  Jurisdiction, 
has  authority,  in  actions  pending  on  appeut 
in  such  court  to  review  decrees  in  divorce 
proceedinga,  to  grunt  alimony  pending  the 
determination  of  such  appeal,  and  also  tbe 
necessary  counsel  fees  and  suit  money  for 
tbe  prosecution  of  such  proceeding. 

(1012)  Kostacbek  v.  Kostacbek.  40  Okla. 
744,  124  Pac.  781;  (1916)  Hartshorn 
v.  Hartshorn,  —  Okla.  — ,  165  Pac 
50fi. 

(1916)  Where  the  Supreme  Court,  Iti  a 
proceeding  to  review  the  decree  In  an  action 
for  divorce,  awards  to  the  plaintiff  in  error 
certain  sums  as  alimony  pendente  lite  and 
for  attorney's  fees  for  the  preparation  and 
prosecution  of  her  appeal,  the  Supreme  Court 
may  order  and  decree  that  plaintiff  in  error 
recover  said  sums  from  defendant  in  error 
as  a  money  Judgment,  and  may  award  exe- 
cution to  enforce  the  payment  thereof. 

Hartshorn  v.  HarteAiom,  —  Okla.  — ,  165 
Pac.  508. 

(1916)  In  a  proceeding  in  error  to  re- 
view a  Judgment  of  tlie  district  conrt  award- 
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Ing  permanent  alloioiiy  and  making  an  al- 
lowance for  tbe  Bupiiort  of  minor  cbildroi. 
tlie  Supreme  Court  bus  iwwer,  us  an  inci- 
dent to  its  aiqiellnte  Jurisdiction,  to  make 
allowance  for  tlie  malntennuee  of  tlie  de- 
fendunt  in  error  and  minor  child  of  tbe  mar- 
riage, pending  tbedetermliifltlan  of  the  camo. 
nnd  for  ccmiael  fees  and  suit  money  ue<.-eK- 
sury  to  a  jirniH-r  (iefeiise  of  lier  rijilits  ui)o:i 
iipiiefll. 

Si)radliiig  v.  Si>rndlliiK,  —  Okla.  — ,  158 
Pac.  000. 

(inift)  A  imrty  npitealliig  from  a  Judg- 
ment of  a  distrU't  court  awnnliuK  divorce 
and  i«rmaiient  nliniony  must  imsiime  the 
bnrdeu  of  pajluK  temporary  nllmony  peu- 
d«ite  lite  when  so  ordered  by  tbe  court. 
Ilnnsing  v.  Uaiisln?.  70  Okln.  ^.  IKi 
Pac.  97S. 

(1910)  In  nn  ai)peiil  to  review  n  jiulsiiient 
decreeing  divoi-ce  .^lld  awanUug  permanent 
alimony,  the  Supreme  Court  has  authority 
to  enforce  the  ])ayment  of  temiMirnry  allniouy 
peudiuK  a)ii)eal,  aud,  on  failure  to  make 
payment  as  directed  by  the  court,  plaiiitifi 
Jn  error  may,  after  twlng  given  an  oppor- 
tunity to  be  beard,  he  adjuil}:ed  in  contempt 
and  may  be  punished  tlierefor  as  provide.l 
by  the  laws  of  Oklnboma,  and  snch  punlsh- 
meat  may  include  the  dismissal  of  bis  ap- 
peal. 

Hansing  r.  Hanslng.  76  Okla.  S4.  1S3 
Pac.  978. 

S  44.  Record. 

(1921)  Itev.  Laws  1910,  §  4!)71.  re<iuirin? 
the  pirty  desiring  to  appeal  from  Judgment 
granting  a  divorce  to  file  a  written  notice 
in  the  ottioe  of  the  curt  clerk  within  tei- 
days  after  the  juilgnient  Is  rendered,  statinp 
the  Intention  of  such  ixirty  to  appeal,  aut^ 
also  providing  that  proceeiVings  In  erroi 
shall  he  t)eguu  In  the  Supreme  Court  within 
four  months  of  the  date  of  the  decree  ap- 
pealed fiYim,  and  not  thereafter,  does  not 
prescribe  the  method  of  the  preparation  and 
service  of  the  record  npon  which  the  ap- 
peal is  baaed,  and  tbe  praparution  aud  sen-- 
ice  of  a  case-made  or  record  for  an  aptieal 
of  1  divorce  action  Is  governed  by  the  gen- 
eral statute  (§  5241  et  seq.)  relating  to  the 
appeal  of  ordinary  civil  actions. 

Cook  V.  Cook,  79  Obla.  222.  192  Pnc.  215. 

S  45.  Review. 

See  §  8. 

•De  Vry  r.  I)e  Vry.  4C  Okla.  254.  148  Pac. 
840. 

(1911)  Where,  in  an  action  for  divorce 
on  the  ground  of  crueitj",  the  evidence  is  con- 
flicting as  to  the  facts  imd  the  fault,  but 
there  is  sufticient  evidence  to  sustain  the  de- 
cree of  the  trial  court,  the  same  will  not 
be  disturbed  on  appeaL 

Stovull  v.  Stovall,  20  Okla.  125,  116  Pac 
791. 

In.  a  contested  divorce  case,  where  the 
evidence  is  conflicting,  aud  there  is  siitticlent 
compotont  evidence  to  snjiport  the  findings 


of  the  court  and  tbe  decree  based  tliereon. 

tbe  same  will  not  be  disturbed  on  uppeaL 
(lull)  Adams  r.  Adams,  30  Okla.  327. 
120  Pac.  566;  (1919)  Johnson  v.  John- 
son. 72  Okla.  — ,  170  Pac.  595. 

(1013)  Where  tbe  evidence  reasonablj' 
fupiwrts  a  fiuding  of  the  court  that  the  de- 
feu.laiit  in  a  divorce  vaec  was  guUty  of 
rdultery.  t,he  finding  will  not  be  disturbed 
on  api>eal, 

Penn  v.  I'enn,  37  Okia.  050,  133  Pac. 
207. 

(1913)    Wbeiv  the  state  of  tbe  evidence 

t'dduced  is  such  that  the  demeanor  and  ap- 
|iearam-e  of  the  parties  at  the  trial  might 
1-e  Ui  effect  deteruiinutive  of  the  question  of 
(he  sulticiency  of  such  evidence  to  prove  ex- 
treife  cnieltj-,  the  decree  of  the  trial  court 
will  not  be  distui-beil. 

Wells  V.  Wells,  39  Okla.  70.^  130  Pac. 
738. 

(1921)  In  a  divorce  action,  where  the 
judgineiit  of  the  trial  court  is  clearly  against 
the  weight  of  tbe  evidence,  said  Judgment 
will  he  reversed  on  appeal. 

Stieber  v.  Stieber.  K2  Okla.  205,  200 
Pac,  14t 

I  46.  DetenninalioD  and  disposition  of  canw. 
S  47.   In  general. 

See  !  43. 

Ilanslug  V,  Ilanslug.'  70  Okla.  34,  1S3 
Pile.  97«. 


V.  ALIMONY,  ALLOWANCES.  AND  DISPO- 
SITION OF  PROPERTY. 

Alimony  as  bar  of  dower,  see  Dower,  9  3. 
Failure  to  give  notice  of  apirflcatlon  for 

alimony,  see  Constitutional  Ijiw,  f  ICo. 
3  48.    Nature  and  form  of  remedies  in  generaL 

(1«>.5)  A  decree  for  alimony  for  si)eciflc 
property,  hmteiul  of  for  a  sum  of  money  In 
iini«s,  though  irregular,  is  not  oiwn  to  col- 
lateral attack  by  one  holding  a  chattel  mort- 
■-Mpe  on  the  projierty,  taken  prior  to  the  de- 
cree of  divorce  nnd  In  violation  of  tbe  ri'- 
straining  order. 

I'hi  V.  Irwin,  3  Okta.  aSS.  41  Pac.  37a 

S  49.  Power  to  make  allowance  or  award. 

(1010)  In  an  action  for  divorce,  where 
the  complaint  states  a  cause  of  action  with- 
in the  equitable  Jurisdiction  of  the  nisi  priua 
court,  and  the  existence  of  the  marriage  re- 
lation of  the  parties,  the  destitute  condition 
of  the  wife,  and  the  financial  ability  of  the 
Inishand  were  established,  the  court  had  In- 
cidental Jurisdiction  to  grant  the  wife  court 
coHts,  attorney's  fees,  nnd  alimony  pendmte 
lite. 

Jones  V.  Jones,  —  Okla.  — ,  160  Pac. 
87. 

S  so.   Sufficiency  of  allegatloni  and  prayers  in 
pleadings. 

(1930)  Where  a  petition  for  divorce  con- 
tains a  prayer  for  general  equitable  rell^. 
but  does  not  Bpeclfically  pray  for  alimony. 
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allinonr  being  a  mere  Incident  to  divorce, 
may  be  properiy  awarded. 

Haven  v.  Trammell,  76  Okla.  309.  103 
Pac.  631. 

{51.   Injunction  against  disposition  of  prop- 
erty before  award. 

(181)5)  An  order  restrainluK  defeiidnnt 
in  an  action  for  divoi-ce  from  (Ustwsinjc  of 
his  proiwrty  In  fraud  of  plaintiff's  rights 
may  t>e  granted  on  an  affidavit  stating  facts 
entitling  plaluttir  to  tbnt  relief,  it  not  being 
ueccsKary  tbat  bucii  iucta  could  be  stated  In 
tbe  complaint. 

Uld  v.  Irwin.  3  Olila.  38S.  41  Pac.  37(5. 

(1805)  An  order  granted  in  a  di\orce  pro- 
ceeding, without  notice  to  defendant,  re 
straining  defendant  from  dlsiwsing  of  hlf 
property  pending  the  action,  can  not  be 
attacked  coUaturnlly  on  the  ground  that  the 
emergency  therefor  waa  not  sntQcieutly 
shown. 

Ubl  V.  Irwin,  3  Okla.  3SS,  41  Pac.  376. 

9  52.   Temporary  alimony. 

9  53.   Nature  and  right  in  general. 

See  S  59. 

Poloke  V.  Poloke.  37  Oklp.  70.  l.W  Pac. 
535. 

1 54.  ~ — ■  Application  and  proceedings  there* 
on. 

(1902)  The  court  or  juilgp  thereof  can 
make  a  reasonable  aliowance  in  vacation  of 
alimony  i>endmte  Ute  iifter  the  petition  lias 
been  Bled,  without  notice:  of  application  tc 
the  defendant. 

Gundiy  v.  Gnndry,  11  Okln.  423.  08  P«c. 
509. 

(1916)  An  order  for  alimony  pendente 
lite  is  not  void  because  no  evidem-e  on  be- 
half of  the  defendant  was  heard. 

Fowler  v.  Fowler,  ttl  Okla.  2S0.  IGt 
Puc.  2if7. 

{  55.   Amount. 

(1902)  Alimony  pendente  lite  Includes 
court  coats,  reasonable  attomi^'s  fees,  and 

necessary  exiwnses  to  enable  the  wife  to 
conduct  her  case  In  an  etHcient  manner. 
Gundry  v.  Gnndry,  11  Okla.  423,  t»  Pac. 
500 

(3016)  In  fl.ving  allniouy  pendente  lite, 
the  husband's  ability  to  earn  money  is  an 
element  to  be  considered. 

Fowler  v.  Fowier,  fil  Okla.  2S0.  161  Pac. 
227. 

9  56.  Modification  of  order. 

(1001)  A  divorce  decree,  as  to  alimony, 
(s  always  subject  to  modiflcatlon. 

Cnlwell  v.  Franks.  3  Ind.  Ter.  r,iS.  64 
S.  W.  532. 

9  57.   Modification,  vacation,  or  setting  aside 
of  order. 

(1908)  In  the  absence  of  a  showing  of 
change  in  tbe  financial  condition  of  the  pRrty 
or  remarriage,  or  other  controlling  circum- 


stances of  the  parties,  the  decree  awarding 
alimony  should  nut  be  resrrlnded. 

Stanfteid  v.  »taufield,  22  Okla.  574.  98 

Pnc.  334. 

9  58.   Permanent  alimony. 

9  59.   Natnre  and  right  in  general. 

(1908)  Under  S  2565.  Mausf.  Dig;  (Ind. 
Ter.  Ann.  Stat.  1S09.  §  1853),  providing  that 
where  n  decree  of  divorce  is  granted,  the 
court  ^all  make  an  order  touching  tbe 
alimony  of  the  wife  as  under  the  circum- 
stances and  need  of  the  case  should  be  rea- 
sonable, the  court  may  decree  alimony  to 
llie  wife  a!;alnfit  whom  a  decree  is  granted. 
Ecker  t.  Kcker,  22  Okla.  873.  98  Pac. 
918. 

(1913)  "Alimony."  as  generally  d^ned,  is 
nn  allowance  which  the  husband  pays  by  or- 
ler  of  the  court  to  his  wife  for  her  malnte- 
imncp  while  living  separate  from  blm,  where 
no  suit  Is  brought  for  divorce,  or  during  the 
pendency  of  a  divorce  sTilt  or  after  a  di- 
vorce is  granted. 

Poloke  v.  Poloke.  37  Okln.  70.  130  Pac. 
535. 

(1)113)  A  wife  can  not  be  requlreil  to  pay 
'iliipnny  for  the  support  of  her  husband  wb«i 
1  divDroe  Is  granted  for  the  Aiult  of  the 
husband. 

Poloke  V.  Poloke,  87  Okla.  70,  130  Pac. 

P35. 

(1913)  Where  a  divorce  is  granted  tbe 
wife  by  reason  of  the  fault  of  the  husband, 
tlie  allowance  of  permanent  alimony  rests 
h  tlie  sound  judicial  discretion  of  the  trial 
'^curt,  and  is  to  be  exeix-ised  with  reference 
to  established  principles,  and  in  a  view  of 
''ii  the  circumstances.  STK*h  as  the  husband's 
•estate  and  abilEt.v,  at  tbe  time  the  divor*e 
is  granted,  tlie  wife's  conilition  and  means, 
and  tbe  conduct  of  tbe  parties. 

Hilde1>nuid  v.  Hildebrand.  41  Okln.  mt. 
137  Pac.  711. 

(1016)  "Alimony"  is  defined  to  be  an  al- 
'ow^ance  which  a  husbnnd  or  a  former  hus- 
band may  be  forced  to  pay  to  bis  wife  or 
former  wife,  living  legally  separate  from 
him.  for  her  maintenance. 

r>avis  V.  Davis,  61  Okla.  275,  161  Pac. 
190. 

(1»17)  Alimony  decreed  to  a  wife  In  a 
divorce  is  as  much  a  debt,  until  tbe  decree 
is  recalled  or  modified,  as  any  Judgment  for 
money  Is. 

Stanfleld  v.  StanfleW,  67  Okla.  — ,  168 
Pac.  912. 

(1917)  The  wife  sued  the  bnahand  for 
allmoi^  and  divorce,  alleging  adultery;  the 
htisband  by  cross-petition  prayed  for  divorce, 
alleging  adultery;  the  court,  finding  both 

parties  at  fault,  denied  both  petitions.  The 
wife  being  entirely  without  means  and  In 
poor  health,  the  husband  being  tbe  owner 
of  a  valuable  farm  and  other  proper^  in- 
herited from  his  father's  estnte,  the  parties 
having  lived  together  nineteen  years,  dur- 
ing which  time  tbe  wife  was  industrious. 
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tfharlng  wltb  her  hnaband  fitrm  work,  and 
mimliig  8  groceiT  (tore,  it  was  error  not  to 
award  the  wife  a  portion  of  the  fau^nd's 
property  as  permanent  alimony. 

Hartsbom  v.  Hartshorn.  67  Okla.  — . 
168  Pac.  822: 

(1921)  Record  examlaed,  and  held  that 
the  indgment  of  the  trial  court  should  be 
affirmed  In  part  and  reversed  in  part,  and 
ordered  that  the  cause  be  remanded,  with 
directions. 

Cornelius  v.  ComeUus,  82  Ofcla.  196, 
im  Pac.  lllff. 

1 60.   On  limited  divorce  or  separation. 

(1910)  If  the  wife  choose  to  live  sep- 
arate and  apart  from  the  husband,  there 
being  no  reasonable  cause  for  her  abandon- 
ment of  her  husband,  he  can  not  legally  be 
required  to  contribute  to  her  maintenance, 
nor  can  alimony  In  any  form  be  granted  her. 
DbtIs  t.  DaTis.  61  Okla.  276.  101  Pac. 
190. 

S  61.   On  abeolnte  divorce. 

(1904)  Under  Stat  1893,  I  4500  (Wilson's 
Rev.  &  Ann.  Stat.  190&,  I  4839),  providing 
that  on  divorce  the  court  shall  grant  such 
alimony  to  the  wife  as  may  appear  Just 
where  the  court  grants  the  husband  a  di- 
vorce for  adultery,  It  may  award  the  wife  a 
reasonable  amount  of  permanent  alimony. 
Pauly  V.  Pauly,  14  Okla.  1,  76  Pac.  148. 

§  62.   Discretiott  of  conrL 

Where  a  divorce  is  granted  the  wife  1^ 
reason  of  the  fault  of  the  husband,  the  al- 
lowance of  permanent  alimony  reste  In  the 
sound  discretion  of  the  trial  court,  and  is  to 
be  exercised  with  reference  to  established 
principles,  and  on  a  view  of  all  the  circum- 
stances, such  as  the  husband's  estate  and 
ability  at  the  time  the  divorce  is  granted, 
the  wife's  condition  and  means,  and  the  con- 
duct of  the  parties. 

(1918)  Doutt  V.  Doutt  73  Okla.  — ,  176 

Pac.  740;  (1921)  Sllva  t.  Silva,  81 

Okla.  169,  197  Pac.  166. 

S  63.   DefenseB  and  objections. 

(1920)  Permanent  alimony  Is  properly 
denied  where  there  has  been  an  ante-separa- 
tion agreement  (afterwards  confirmed  by  the 
court),  whereby  property  valued  at  $16,000 
was  equally  divided  between  hn^and  and 
wife. 

Horn  T.  Horn.  80  Okla.  60. 194  Pac.  102. 

S  64.   Amount. 

See  I  69. 

Ilartahom  v.  Hartshorn.  67  Okla.  — , 
168  Pac.  822. 

(1013)  An  allowance  of  alimony  to  the 
wife,  of  property  approximating  tn  value 
$10,000,  where  the  remainder  of  the  hns- 
banid's  estate,  not  considering  life  insurance 
policies  maturing  at  various  times  In  the 
fntnre,  is  worth  between  $7,000  and  $8,000 
where  the  major  portion  in  value  of  the 
property  awarded  the  wife  consists  of  a 
homestead  acquired  by  the  parties  Jointly 
during  their  marriage,  and  the  wife  is  given 


the  care,  cnitDdy,  and  control  of  two  of  the 
three  minor  children  (the  third  and  oldest 
child  not  being  provided  for  in  the  decree), 
will  not  be  disturbed  on  appeal  as  an  unrea- 
sonable allowancei 

Hildebrand  t.  HUdebrand,  41  Okla.  806, 
137  Pae.  711. 

(1914)  The  evidence  ettmiaeA,  and  bdd 
that  the  alimony  awarded  the  coart  ta 
not  shown  to  be  excessive. 

Vlck  T.  Vlck,  46  Okla.  411,  146  Pac.  816l 

(1916)  Where  the  husband  and  wife  had 
lived  together  only  a  few  months,  the 
hringins  no  property  to  tiie  husband  on 
marriage,  and  the  husband  has  no  property, 
except  some  books,  instruments,  and  medi- 
cines used  in  his  profession  of  a  physician, 
his  earnings  being  about  $60  per  month  In 
cash,  and  about  as  much  more  In  accounts, 
of  very  doubtful  value,  an  award  of  (600 
for  permanent  alimony  is  excessive,  espe- 
cially where,  pending  the  appeal,  the  has* 
band  has  paid  over  $700  alimony  pendente 
lite. 

De  Vry  v.  De  Vry,  46  Okla.  264, 148  Fac. 

840. 

(1917)  Where  a  wife  with  minor  children 
Is  granted  a  divorce  on  account  of  the  fault 
of  the  husband,  and  awarded  the  care,  cus- 
tody, training  and  education  of  the  children, 
equity  will  also  award  her  such  alimony  as 
under  all  the  conditions  justice  and  fairness 
may  demand. 

Abrens  v.  Ahrens,  67  Okla.  —-,  169  Pac. 
486. 

(1017)  Under  Rev.  Laws  1910, 1  4969,  the 
amount  of  an  award  of  alimony  to  a  wife 
must  be  reasonable,  having  due  regard  to 
the  value  of  the  real  and  personal  estete 
of  the  husband  at  the  tiine  of  the  divorce, 
and  may  be  made  in  real  or  personal  prop- 
arty,  or  both,  or  In  money,  and  If  made  in 
money,  the  amount  awarded  most  be  Just  and 
equitable. 

Derritt  v.  Derrltt.  66  Okla,  124.  168  Pac. 
466. 

(1921)  On  consideration  of  the  entire  rec- 
ord In  the  Instant  case,  held  that  the  award 
jt  alimony  was  not  unfair  or  nnreasonable, 
but  was  sufficient  according  to  the  facts  as 
disclosed  by  the  record. 

Sllva  V.  Silva,  81  Okla.  160,  197  Pac 
166. 

}  65.   Award  of  gross  sum. 

(1908)  The  court  Is  without  authority, 
under  §  2565,  Mansf.  Dig.  (Ind.  Ter.  Ann. 
Stat  1S90.  {  1853),  to  decree  absolutely  a 
certain  and  specific  sum  of  money  as  ali- 
mony, or  a  division  of  the  husband's  prop- 
erty, and  to  vest  In  the  wife  the  title  to 
one-half  of  his  estate. 

Ecker  v.  Ecker,  22  Okla.  873.  98  Pac 
918. 

(1911)  Under  the  laws  of  Arkansas,  In 
^orce  In  Indian  Territory  prior  to  stetehood. 
the  court  was  without  authority  to  decree 
.ibsolutely  a  certain  and  specific  nim  of 
money,  or  a  certain  spectflc  portion  of  tiw 
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property,  as  alimony,  bat  had  autfiorlty  to 
decree  alimony  in  a  conttmions  allotment  of 
aoma,  payable  at  regular  interrnla. 

Adama  t.  Adams,  30  Okla.  827,  120  Pac. 
S06. 

(1011)  Wbere,  In  a  suit  for  divorce,  filed 
prior  to  statehood,  and  wherein  plaintiff  was 
awarded  a  dlTorce  and  alimony,  and  the 
order  decreeing  alimony  ptovlded  that  de- 
fendant should  pay  plnintifr  "Cbe  sum  of 
$1,000.  payable  as  follows,  f20  on  the  16th 
day  of  each  and  every  sncceedlnjt  month, 
lutll  the  sum  of  $1,000  is  paid  In  full,  snch 
order  provided  for  the  payment  of  alimony 
"In  a  continuous  aHotment  of  sums  payable 
at  repnlar  intervals,"  and  was  within  the 
authority  of  the  court 

Adnms  V.  Adams,  30  Okla.  827,  120  Pac. 
B66. 

S  66,   Aftrard  of  specific  property. 

See  i  64. 

DeTltt  V.  Derritt,  66  Okla.  124.  168  Pac. 
465. 

§  67.   Srcnrity  fw  payment. 

(18»4)  Under  Stat  1800;  f  4978,  authoriz- 
ing such  a  decree  for  alimony,  "as  the  clr- 
cnmstances  of  the  case  shall  render  just  an<i 
proper,"  the  court,  hnvinfc  Jurisdiction  of 
the  proper  parties,  could,  in  decreeinjf  ali- 
mony, adjudfie  the  some  to  be  a  lien  on  th(> 
hoshand's  property  superior  to  that  of  a 
chattel  mortfraee  fdven  to  his  co-defendant  In 
fraud  of  the  rights  of  the  wife. 

Gardenhlre  v.  Gardenhlre.  2  Okla.  484, 
87  Pac.  813. 

S  68.   MnilifioHtion  of  judfcment  or  decree 

(1908)  Where  a  divorce  Is  decreed,  for 
the  ainresslon  of  the  husband,  and  alimony 
is  ndjodped  to  the  wife  In  accordance  with 
the  agreement  of  the  parties,  duly  enteref' 
into  and  made  a  part  of  the  decree.  In  the 
absence  of  fraud  or  mistake,  the  decree  If> 
not  subject  to  modification  upon  motion  filed 
by  the  former  husband  after  the  term  at 
which  the  original  decree  was  made. 

Stanfleld  v.  StanfieM.  22  Okla.  574,  0^ 
Pac.  334. 

(MOO)  Where  a  wife  le  Induced  by  the 
fraud  of  her  husband  to  permit  a  divorce 
action  to  lie  brought  In  her  name,  and  a  de 
cree  Is  rendced,  the  husband  Is  the  success- 
ful party,  within  Wilson's  Bev.  &  Ann.  Stat 
1003.  par.  4840.  provldlne  tbnt  a  divorrr 
shall  be  a  bar  to  a  claim  by  the  party  In 
fault  to  the  property  of  the  other,  except 
where  actual  fraud  has  heen  committed. 
Holt  V.  Holt,  23  Okla.  639,  102  Pac.  187 

(1900)  That  a  wife  In  a  proceeding  tf^ 
secure  additional  alimony  did  not  offer  tc 
return  any  payments  received  under  the 
property  settlement  and  decree  of  divorce 
does  not  estop  her  from  maintaining  such 
proceeding,  where  her  necessities  absorbed 
such  payments. 

Holt  V.  Holt,  28  Okla.  639.  102  Pac.  187. 

(1916)  Upon  a  motion  and  notice  tc 
modl^  a  jadgment  decreeing  alimony,  made 
after  the  expiration  of  the  term  at  which 


I  such  Judgment  la  rendered,  where  It  appeara 

that  the  original  Journal  entry  of  Judirment 
was  submitted  to  the  court  In  the  presence 
of  the  counsel  for  both  sides,  there  di^unsed, 
and  its  terms  finally  settled  and  stTuei  by 
the  court,  such  court  is  not  Justified  in 
modifying  such  judgment  upon  the  ground 
that  the  order  did  not  express  the  proper 
Intention  at  the  time,  according  to  his  rec- 
ollection, and  In  contradiction  to  the  records 
then  made. 

Hatfield  t.  Hatfield,  SO  Okla.  182,  168 
Pac.  942. 

9  69.   Disposition  of  property. 

§70.   Rights  in  fieneral. 

(1909)  In  a  divorce  proceeding.  It  Is  com- 
petent for  the  court,  In  its  decree,  to  set 
aside  the  homestead  to  either  party,  but 
«vhere  the  decree  make  no  diaposltton  thereof, 
the  homestead  belongs  to  the  husband  aa  the 
bead  of  the  family.  diBchni^ied  of  all  home- 
stead lights  or  claims  of  the  other  party. 
Goldahorongh  t.  Hewitt,  23  Okla.  99,  98 
Pac.  90T. 

(1909)  Where  at  a  trial  divorce  was 
granted  tbe  husband  and  wife  entering  Into 
1  contract  of  property  settlement  and  the 
iecree  was  entered  pursuant  thereto,  and 
contained  a  provision  obligating  the  hushand 
to  buy  and  deed  to  the  wlf6  a  home  to  cost 
lot  exceeding  92,000.  and  the  referee^  find- 
ing Is  that  the  property  bought  and  accented 
by  the  wife  under  the  agreement  cost  $2,700, 
^nd  the  deed  executed  contained  a  recital 
that  such  grantee  "hereby  agrees  to  accept 
"^nid  property  and  said  allowance  as  full 

nd  complete  settlement  of  all  property  rights' 
'letween  the  parties  hereto,"  the  mere  ac- 
'cptance  of  such  deed  and  the  property  con- 
veyed, did  not  In  Iti^elf  amount  to  a 
confirmation  of  the  contract  and  acquiescence 
'n  tbe  decree.  In  the  absence  of  any  finding 
->r  showing  that  the  wife  consented  to  the 
=itipulation  or  that  It  was  made  tn  tbe  entire 
tbsence  of  undue  Influence,  with  knowledge 
>f  her  rights,  and  not  made  nnder  h  wronff- 
'ul  supposition  that  the  original  contract 
was  binding. 

Holt  V,  Holt,  23  Okla.  639.  102  Pac.  187. 

(1910)  A  gift  of  property  made  during 
*^he  existence  of  marriage  by  a  husband  to 
his  wife  Is  not  such  "property"  as  is  pn>- 
-ided  for  In  I  1856,  Ind.  Ter.  Ann.  Stat 
rMansf.  Dig.,  S  2568),  wherein  It  Is  provided 
'^hnt  "In  every  final  Judgment  for  divorce 
'rom  tbe  bond  of  matrimony  an  order  iball 
"ye  made  that  each  party  be  restored  to  all 
troperty  not  disposed  of  at  the  commence- 
nent  of  the  action  which  either  party  ob- 
•^ained  from  and  through  the  other  dnrlns 
he  marriage  and  In  consideration  or  t^*  rea- 
son thereof." 

Thomas  v.  lliomaa,  27  Okla.  784.  100 
_      Pac.  825. 

(1916)  In  an  action  for  divorce  and  all- 
iiony,  the  court  Is  without  Jurisdiction  to 
ancel  a  deed  given  by  the  husband  to  the 
-.vlfe.  or  a  mortgage  on  tbe  husband's  real 
•state  purchased  by  the  wife  with  her  separ- 
ate funds,  unless  an  Issue  be  made  in  the 
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'  pleadings  showing  a  rlgbt  to  such  relief,  and 
evidence  offered  In  support  thereof. 

Fiedler  t.  Fiedler,  47  Okla.  66,  147  Pac. 
769. 

(1»17)  Rev.  Laws  1910,  f  4966,  authorizes 
the  court,  in  any  case  where  a  divorce  is 
reused,  to  make  such  order  as  maj  he  prop- 
er, equitable,  and  just  for  the  disposition 
and  division  of  the  property  of  the  parties 
or  either  of  them,  having  due  regard  to  the 
time  aud  manner  of  acquiring  such  property, 
whether  the  title  thereto  be  in  either  or 
both  of  said  parties. 

Jones  T.  Jones.  63  Olila.  208.  1G4  Pac. 
463. 

(1920)  An  aute-8C|mratii»n  agreement  be- 
tween husband  and  wife  as  to  division  of 
property  In  which  the  wife  was  not  misle<l 
or  defrauded,  will  be  upheld  in  a  subsequent 
suit  for  divorce. 

Horn  T.  Horn,  80  Okla.  60,  194  Pac.  102. 

i  71.   Restoration  of  property  to  wife. 

(1910)  Where  a  husband,  by  reason  of 
tlie  trust,  affection,  and  confidence  which  he 
had  in  his  wife,  had  title  to  certain  real 
estate  placed  in  her  name;  and  he  shortly 
thereafter  learned  that  the  wife  had  prior 
thereto  been  guilty  of  adultery,  whereupon 
they  immediately  separated,  and  he  on  this 
account  secured  a  divorce,  iind  continued  in 
possession  of  the  property;  and  she  there- 
after brought  suit  therefor ;  and  be  defended 
on  the  equitable  grounds  arising  out  of  her 
violation  of  her  marriage  vows  aud  the  con- 
, dltlons  under  which  the  gift  was  made;  and 
the  trial  court  found  that  the  wife  was  not 
entitled  to  recover,  it  was  not  error;  all 
reasons  and  consideration  8ni]|)ortlng  the 
gift  having  wholly  foiled  in  the  adultery  of 
the  wife. 

Thomas  v.  Thomas,  27  Okla.  784.  109 
Pac.  825. 

Wbere  a  divorce  is  gninted  the  wife  by 
reason  of  the  fault  of  the  husband,  the  wife 
Is  entitled,  under  the  terms  of  Rev.  I^ws 
1910,  S  49G9,  to  have  all  her  separate  prop- 
erty owned  by  her  at  the  time  of  the  mar- 
riage, or  acquired  by  her  in  her  own  right 
after  marriage,  and  not  previously  disposed 
of,  restored  to  her  by  the  decree. 

(1915)  Fiedler  v.  Fiedler,  47  Okln.  66, 

147  Pac.  769:   (1021)  Silva  v.  Sllva, 

81  Okla.  159,  197  Pac.  165. 

9  72.   Division  of  property. 

(1916)  Where,  in  an  action  by  a  wife 
against  her  husband  to  obtain  a  divorce  and 
alimony,  the  court  Qnds  that  the  wife  is  not 
entitled  to  a  divorce  or  alimony,  and  both  are 
refused,  the  court  Is  authorized  under  Rev. 
Laws  1910,  I  4966,  to  make  such  order  as 
may  be  proper  for  the  equitable  division  of 
the  proper^  then  owned  by  them,  taking 
Into  consideration  the  time  and  manner  of 
Its  acquisition. 

Davis  V.  Davis,  61  Okla.  275.  161  Pac. 
190. 

(1918)  In  an  action  for  divorce,  prop- 
erty acquired  jointly  during  the  marriage. 


whether  the  title  thereto  t>e  in  either  or 
both  of  said  parties,  may  be  divided  between 
the  parties  by  the  court 

Thompson  v.  Thompson,  71  Okla.  — ,  174 
Pac.  1037. 

(1915)  Upon  a  consideration  of  the  entire 
record  In  the  Instant  case.  It  is  found  that 
tiie  award  of  alimony  to  the  wife  was  not 
unfair  or  unreasonable,  and  was  Justified  by 
the  facts  disclosed  by  the  evidence. 

Doutt  v.  Doutt.  73  Okla.  — ,  175  Pac. 
740. 

9  73.   Application  and  proceedings  there- 
on. 

(1918)    Evidence  examined,  and  seld  suffi- 
cient to  sustain  Judgment  of  the  lower  court 
Tliomi^son  v.  Thompson,  71  Okla.  — ,  173 

Pac.  1037. 

S  74.   ■  Judgment  or  decree. 

(101!))  Rev.  Laws  1910,  $  4969,  author- 
izes and  empowers  the  district  court  In  a 
divoix>e  court  in  a  divorce  acticni,  where  the 
wife  sues  the  husband  for  divorce,  the  cus- 
tody of  their  minor  child  pnd  for  permanent 
alimony,  and  where  the  wife  Is  granted  a 
divorce  on  account  of  tlie  aggression  of  the 
husliand  and  awarded  the  exclusive  custody 
of  tlieir  minor  child,  and  the  court  awarded 
to  the  wife  as  permanent  alimony  the  undl- 
vide<1  one-half  interest  of  the  husband  in  a 
tract  of  land  owned  by  them  Jointly  for  the 
supiiort  of  herself  and  the  minor  child,  held, 
tliat  the  wife  took  all  the  title  of  the  hus- 
band'In  and  to  said  land,  and  her  deed  to 
the  same  made  to  the  idalntlfh  after  said 
decree  became  final  conveyed  the  land  to  the 
plaintiffs  free  from  all  claims  of  said  minor 
child  for  sui^rt  and  maintenance. 

Seward  v.  Johnson,  77  Okla.  83, 186  Pac. 
212. 

9  75.   Conclusivenefis  of  adjudication. 

(1010)  The  statutes  in  force  In  the  In- 
dian Territory  relating  to  divorce  did  not 
vest  Jurisdiction  In  the  court  on  a  trial  of 
!iuch  actions  to  make  final  disposition  of 
property  rights  between  the  parties:  hence, 
a  Judgment  granting  a  divorce  In  which  no 
disi^osition  was  made  or  attempted  to  be 
made  of  certain  property  rights  between  the 
parties  was  uot  as  to  such  rights  res  adjudt- 
cata,  and  the  same  were  subject  to  deter- 
ndnation  in  a  subsequent  action  brought  for 
that  purpose. 

Thomas  v.  Thonuts,  27  Okla.  784,  109 
Pac.  825. 

9  76.    Lien  of  judgment  or  decree^ 

(1916)  Where  the  wife  files  a  suit  for 
livorce  and  alimony,  and  In  her  petition  de- 
scribes Ri)ecifically  certain  real  estate,  the 
iiroiierty  of  her  husband,  and  seeks  to  pre- 
vent Its  alienation,  and  asks  that  the  same 
be  subjected  to  her  claim  for  alimony,  and 
•iervice  of  process  is  had  upon  the  husband 
in  due  time  and  In  manner  and  form  pro- 
vided by  statute,  and  the  cause  Is  afterward 
reduced  to  Judgment  awarding  her  said  prop- 
erty as  alimony,  her  claim  and  rlgbt  Is  su- 
perior to  the  lien  of  an  attaching  creditor 
of  the  husband,  who  sues  and  attaches  after 
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the  institiition  of  the  action  by  the  wife  for 
divorce  and  alimony. 

Oermania  Nat.  Bank  v.  Duncan,  ^  OUa. 
144,  161  Pac.  1077. 

9  77.   pByment  of  ■limony  or  allowance. 

(1917)  Under  terms  of  original  judgment 
and  decree  of  trial  court,  the  absence  from 
the  Jurisdiction  of  the  wife  to  whom  Rlimony 
had  been  awarded  in  a  divorce,  did  not  ex- 
cuse the  husband  from  payments  of  install- 
ments of  alimony  falling  due  during  her  ab- 
sence. 

Stanfleld  t.  Stanfleld,  67  Okla.  — ,  168 
Pae.  912. 

!  78.   Enforcement  of  order,  judgment,  or  de- 
cree. 

S  79.   In  general 

(1913)  In  a  contest  between  private  liti- 
gants, the  state  had  no  interest,  and  in  this 
case  the  county  attorney  wue  without  author- 
ity to  file  an  information,  and  the  district 
court  had  no  Jurisdiction  to  render  a  Judg- 
ment  of  conrictlon  and  sentence. 

Bridgess  v.  State,  0  Okla.  Gr.  4R0,  132 
Pac.  503. 

S80.   DiBmissalr  striking  out,  or  stay  of 

proceedings  on  nonpayment. 
(1897)    Defendant's  answer  may  be  strick- 
en from  the  files,  and  he  he  held  in  default 
for  refusal  to  comply  with  an  order  for 
payment  of  temporary  alimony,  where  It  is 
shown  that  he  had  ample  means  to  pny  It. 
Maharry  v.  Maharry,  r*  Okla.  371,  47 
Pac.  1061. 

(1906)  In  divorce  the  district  court  can 
punish  a  refusal  to  pay  alimony  as  a  con- 
tempt by  striking  the  defendant's  answer 
from  the  record  or  refusing  to  permit  him 
to  plead  further  In  the  case,  where  be  has 
voluntarily  absented  himself  to  avoid  con- 
tempt proceedings  for  failure  to  pay  such 
alimony,  and  punishment  for  contempt  can 
not  be  otherwise  inflicted. 

Bennett  v.  Bennett.  15  Okla.  2Se,  SI  Paf. 
632. 

S  81.   '  Attachment  of  the  person. 

(188S)  Sess.  Laws  1SD5,  ch.  13,  9  2  (Wil- 
son's Rev.  &  Ann.  Stat.  1903,  S  2126),  provid- 
ing that  punishment  fur  contempt  of  court 
shall  be  by  fine  or  imprisonment,  but  the 
imprisonment  shall  not  be  for  more  than  ten 
days,  does  not  take  away  the  power  of  the 
court  to  enforce  an  order  for  the  payment 
of  alimony  by  Imprisonment  until  the  party 
compiles  therewith. 

Hutchinson  v.  Canon.  6  Okla.  72,>.  56 
Pac.  1077. 

S  82.   •  Contempt  proceedings. 

(1913)  Wilful  disobedience  to  an  order 
of  the  district  court,  or  judge  thereof,  to  pay 
alimony  in  a  divorce  action  is  not  a  crimliul 
contempt. 

Bridgess  v.  State.  9  Okla.  Cr.  460,  132 
Pac.  603. 

(1915)  The  di6obedlen<:e  of  an  order  of 
tike  trial  court  to  pay  alimony  and  counsel 


fees  in  a  divorce  suit,  Is  an  indirect,  u  dis- 
tinguished from  a  direct  contempt 

Wells  V.  Wells.  46  Okla.  88,  148  Pac 

723. 

(1915)  One  adjudged  guilty  of  contempt 
for  failure  to  pay  alimony  and  counsel  fees 
nnd  ordered  to  jail  until  the  same  are  paid 
"carries  the  keys  of  tals  prison  In  his  own 
Iiocket,"  and  can  end  the  sentence  and  dls- 
cbarge  himself  at  any  moment  by  doii^  the 
thing  commanded  and  which  he  has  pre- 
viously refused  to  do. 

Wells  V.  Wells,  46  Okla.  88,  148  Pac. 
723. 

(1916)  A  man  who  has  no  money  or 
tangible  property  may  be  punished  for  con- 
tempt of  court  in  failing  to  pay  alimony  ad- 
Jadged  to  be  paid  by  him,  If  be  makes  no 
honest  effort,  considering  his  phydcal  and 
mental  capabilities,  to  work  and  earn  money 
to  pay  the  same. 

Fowler  V.  Fowler,  61  Okla.  280,  191  Pac. 
227. 

3  83.   Against  third  persons  in  general. 

(1807)  One  who  is  alleged  by  the  plain- 
tifF  to  have  entered  into  a  conspiracy  to  de- 
fraud plaintUT  out  of  the  collection  of  any 
Judgment  for  alimony  which  she  may  obtain. 
lUd.  in  pursuance  thereof,  has  received  or 
imrcbased  property  from  the  husband,  the 
iefcndant  in  the  divorce  f-uit  may  be  Joined 
IS  defendant  and  judgment  entered  against 
liim  to  pay,  out  of  the  moneys  due  the  hus- 
.)and  ou  such  transfer  of  property,  the  plain- 
tiffs Judgment  for  alimony. 

Maharry  v.  Maharry,  5  Okla.  371,  47 
Pac.  1061. 

(1916)  The  wife  property  intervened  in 
the  suit  of  the  creditor  and  asserted  her  prior 
c-lulw  to  property  awarded  to  her  as  alimony, 
and  the  Judgment  of  the  court  In  her  favor 

is  sustained  by  the  law. 

Of^rmanla  Nat  Bank  v.  Duncan,  02  Okla. 
144.  101  Pao.  1077. 

S  84.  —  Conveyances  in  fraud  in  spouse's 
right  to  alimony. 
(1912)  Under  Wilson's  Rev.  &  Ann.  Stat 
1903,  a  900,  2774  (Comp.  Laws  1009,  fS  1213, 
29.'t2),  a  conveyance  of  real  estate  made  In 
Itad  faith  or  for  the  purpose  of  hindering, 
delaying,  or  defraudli^  any  creditor  or  other 
person  Is  void  as  against  all  persons  to 
whom  the  maker  is  at  the  time  indebted,  or 
under  any  legal  liability,  and,  where  a  hus- 
band against  whom  there  is  pending  a  suit 
for  divorce  transfers  real  estate  to  a  party 
who  takes  the  same  with  full  knowledge  of 
the  rights  of  the  wife  and  for  the  purpose 
and  intent  of  taking  from  her  any  ri^t  of 
alimony  therein,  the  transfer  is  void. 

Bnffalo  v.  T.«t8on,  33  Okla.  261. 124  Pac. 
968. 

§  85.  Actions  to  set  aside  fraudulent  con* 

veyances. 

(1906)  Where  a  husband  with  notice  that 
divorce  proceedings  are  about  to  be  com- 
menced against  him  conveys  his  property  to 
a  son  by  a  former  marriage  In  order  to  de- 
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feat  a  decree  for  alimony,  the  burden  of 
proof  Is  on  the  grantee  to  show  a  valuable 
consideration,  and  nut  upon  the  plaintiff  In 
divorce  to  show  the  Insolvency  of  the  grantor. 
Bennett  v.  Bennett,  16  OlUa.  286,  81 
Fac.  632. 

(1&12)  Where  an  execution  issued  on  the 
judgment  of  a  divorced  wife  Is  levied  upou 
real  estate,  the  title  to  which  was  previously 
vested  In  the  husband,  and  which  was 
fraudulently  transferred  for  the  purpose  ot 
defeating  her  rights  therein,  and  an  injunc- 
tion Lb  brought  to  restrain  the  sale  thereof, 
the  question  of  the  good  talth  of  the  convey 
ance  may  be  determined  In  the  Injonctiou 
ault 

BuCTalo  T.  Letson,  33  OlEla.  261,  124  Pac. 
96& 

S  86.  AppeaL 

§  87.   Appellate  jurisdiction. 

(1912)  An  order  allowing  alimony  and 
attorney's  fees  pendente  lite  under  the  pro- 
visions of  the  statute  governing  appeals  Iii 
this  state  (Comp.  Luwa  imt,  §1  6067.  6068; 
Stat.  Okla.  Ter.  1803,  S§  4436.  4438),  prior 
to  the  hnal  determination  of  the  action  for 
divorce  in  the  district  court,  is  not  subject 
to  be  reviewed  by  the  Supreme  Court  in  a 
proceeding  in  error. 

State  ex  rel.  Blackaby  v.  Cnlllson.  31 
Okla.  187, 120  Pac.  660. 

S  88.   Decisions  reviewable. 

(lAOO)  Under  Stat.  1893,  S  4548  (Wilson's 
Ber.  &  Ann.  Stat  1903,  i  4m),  providing 
that  after  a  petition  has  been  filed  in  an 
action  for  divorce  and  alimony,  or  for  ali- 
mony alone,  the  court,  or  a  judge  thereof 
in  vacation,  may  malie  an  order  for  the 
support  of  the  wife  during  the  pendency  of 
the  suit,  the  court,  in  making  such  order, 
exercises  discretionary  powers;  but  it  is  not 
an  arbitrary,  but  a  legal,  discretion,  which 
is  reviewable  on  appeaL 

McKenuon  v.  McKennon,  10  Okla.  400, 
63  Pac.  704. 

(1916)    An  order  allowing  alimony  pen- 
dente lite  is  not  a  final  order  from  wtilch 
an  appeal  will  lie  to  the  Supreme  Court 
Fowler  V.  Fowler,  61  Okla.  280,  161  Pac 
227. 

S  89.   Taking  and  perfecting  appeal. 

That  part  of  Rev.  Laws  1910,  S  4971,  re- 
quiring that  a  party  desiring  to  appeal  from 
a  Judgment  of  the  district  court  granting  a 
divorce  must  within  ten  days  after  such 
Judgment  ts  rendered,  file  a  written  notice 
in  the  office  of  the  clerk  of  such  court,  duly 
entitled  in  such  action,  stating  that  it  Is  the 
Intention  of  sucb  party  to  appeal  from  sucb 
Judgment,  and  requiring,  further,  that  tbe 
proceedings  in  error  be  commenced  within 
four  moutbs  from  the  date  of  the  decree  ap- 
pealed from,  and  not  thereafter,  applies  only 
where  it  Is  sought  to  appeal  from  a  judgment 
granting  a  divorce,  and  not  where  the  appeal 
is  prosecuted  from  an  order  awarding  ali- 


mony or  malting  a  dlTtsioii  of  property  In 

divorce  proceedings. 

(1013)  Lewis  V.  Lewis,  39  Okla.  407,  136 
Pac.  397;  (1914)  Montgomery  v.  Mont- 
gomery, 41  Okla.  581,  139  Pac.  288; 
(1914)  HoweU  V.  HoweU,  42  OkU.  286, 
141  Pac.  412. 

3  90.   Effect  of  appeaL 

(1910)    In  an  action  pending  on  appeal  to 

eview  a  judgment  awarding  alimony  in  a 
iroceeding  independent  of  divorce,  the  Sn* 
.)reme  Court,  under  its  appellate  Jurisdiction 
in  cases  of  equity,  as  an  incident  to  such 
urlsdlctioD  has  authority  to  grant  alimony 
lending  a  determination  of  such  appeal,  and 
tlso  the  necessary  counsel  fees  and  suit 
money  for  the  prosecution  of  snch  pro- 
ceeding. 

Spradling  t.  Spradllng.  —  Okla.  — ,  181 
Pac.  148. 

}9L   Review. 

(1900)  The  order  of  the  court  making 
allowance  for  alimony  pendente  lite,  being 
Ifscretionary,  will  not  be  disturbed  in  the 
Supreme  Court  unless  the  record  shows  an 
jbuse  of  discretion. 

.McKennon  v.  McKamon,  10  Okla.  400, 
63  Pac  704. 

(1916)  An  order  for  alimony  pendente 
lite  will  not  be  reversed  for  abuse  of  discre- 
tion by  the  trial  court  in  refoslng  to  hear 
testimony  offered  by  the  defendant  thereon, 
vviiere  the  trial  court  offers  to  bear  such 
testimony  upon  a  motion  to  refuse  the 
amount  allowed,  and  no  such  motion  is  died. 

Fowler  V.  Fowler,  61  Okla.  280, 161  Pac. 
227. 

S  92.  Detennination   and  disposition  of 

questions. 

(1917)  On  an  appeal  from  the  allowance 
of  permanent  alimony,  where  all  tbe  facts 

necessary  to  enable  it  to  d>t  so  are  contained 
in  the  record,  the  Supreme  Court  may  set 
aside  the  decree  appealed  from  and  enter 
such  decree  as  the  trial  court  should  have 

entered. 

Derrltt  v.  Derrltt  66  Okla.  124,  168  Pac. 
455. 

(1917)  On  an  appeal  from  a  decree  allow- 
ing permanent  alimony,  the  Supreme  Oonrt 
may  affirm,  reverse,  or  mpdlfy  the  decree  ap- 
pealed from. 

Derritt  V.  Derrltt,  66  Okla.  124,  168  Pac. 
455. 

(1019)  Where  an  appeal  is  taken  without 
supersedeas,  from  a  Judgment  awardii^  ali- 
mony and  a  sum  for  the  maintenance  and 
education  of  minor  children,  and  plaintiff  In 
error  refuses  to  comply  with  the  order  of  tbe 
Supreme  Court  to  pay  to  tbe  derk,  for  the 
benefit  of  an  Indigent  defendant  in  error, 
certain  counsel  fees,  etc.,  and,  having  dis- 
posed of  his  property,  goes  and  remains 
without  the  confines  of  tbe  state  and  beyond 
process  of  tbe  court,  the  appeal  may  be  dlt- 
missed. 

Spradllng  T.  Spradling,  —  Okla.  — .  ISl 
Pac.  148. 
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(1921)  On  appeal  from  jadgment  of  the 
district  court  In  a  divorce  proceeding,  the 
Supreme  Court  in  i^vlew  will  cauae  anch  a 
Judgment  to  be  rendered  as  may  seem  Just 
and  equitable,  having  due  regnrd  to  the  prop- 
erty rights  of  each  of  the  parties. 

Comeliua  v.  Cornelius.  82  Okla.  106,  190 
Pae.  1116. 


VI.  CUSTODY  AND  SUPPORT  OF 
CHILDREN. 

i  93.  Grounds  for  award  of  custody. 

<1913)  Where  the  evidence  shows  that  a 
mother's  treatment  of  her  children  was  such 
as  to  endanger  their  health  and  permnnently 
injnre  their  disposition,  shu  Is  not  entitled 
to  their  custody  as  against  their  father,  if 
he  is  a  suitable  person  capable  of  giving  them 
the  proper  care,  even  though  they  are  of 
tender  years. 

Penn  v.  Pean,  37  Okla.  660,  133  Pac. 
207. 

(1021>  Under  Bev.  Laws  1910,  {  4384.  as 
governed  by  the  rules  prescribed  In  S  8331,  a 
court.  In  awarding  the  custody  of  a  minor 
child,  must  be  guided  flrst  by  what  appears 
to  be  for  the  best  Interests  of  the  child,  in 
respect  to  Its  temporal  and  Its  mental  and 
moral  welfare.  In  deciding  whnt  is  for  the 
best  Interest  for  the  child  in  respect  to  Its 
temporal,  mental  and  morrl  welfare,  a  court 
should  well  consider  the  Influence  and  pro- 
tection afforded  by  a  parental  affection.  If 
such  be  manifest,  and  should  not  allow  mere 
sordid  wealth  alone  to  weigh  against  a  par- 
ent's lOTft 

Morris  T.  Morris.  81  Obla.  222,  198  Pac. 
70. 

S  94.   Order,  judgment,  or  decree  as  to  custody. 

(1001)  A  decree  of  divorce  awarding  cus- 
tody of  a  minor  child  can  not  be  collaterally 
attacked  In  a  habeas  corpus  proceeding  for 
possession  of  the  child. 

Gulw^  T.  Franks,  8  Ind.  Ter.  548,  64  S. 
W.  682. 

(1908)  A  parent  who  has  been  awarded 
the  custody  of  children  should  not  be  pun- 
ished for  contempt  by  awarding  the  custody 
of  the  children  to  the  other  parent,  since 
such  procedure  is  not  In  keeping  with  the 
best  interests  of  the  children. 

Stonfield  v.  Stanfleld,  22  Okla.  674.  98 
Pac.  884. 

3  95.  Modification  of  order,  jndgment,  or  de- 
cree as  to  custody, 
(1908)  Where,  on  the  trial  of  a  motion 
died  by  a  father  after  term,  asking  for  the 
modification  of  a  decree  of  divorce  granting 
custody  of  the  children  to  the  mother,  the 
evidence  was  to  show  a  change  In  the  condi- 
tion from  that  which  existed  at  the  time  of 
the  rendition  of  decree,  other  tlian  that  the 
mother,  who  had  theretofore  kept  the  chil- 
dren within  the  Jurisdiction  of  the  court 
had.  at  the  time  of  the  hearing  of  the  motion, 
tflken  them  out  of  the  Jurisdiction,  nnd  the 
father  who  asked  for  tbctr  custody  testiSed 
that  tie  has  no  home  to  which  be  could  take 


them,  and  that  he  intends  to  remove  them 
from  the  court's  Jurisdiction  and  place  them 
with  his  father  and  mother  In  another  state, 
the  court  abused  its  discretion  In  setting 
nside  the  decree  and  nnquallfledly  awarding 
the  custody  of  the  children  to  the  father. 
Stanfleld  T.  Stanfleld,  22  Okla.  674,  98 
Pac.  334. 

(1916)  Where,  In  an  action  for  divorce 
a  decree  has  been  rendered  granting  the 
husband  a  divorce  and  awarding  him  tiie 
exclusive  care,  custody,  and  education  of 
their  minor  son,  and  directing  that  the  actual 
custody  of  said  child  be  placed  with  the 
husband's  parents,  and  according  the  wife 
the  privilege  of  visiting  said  child  twice  each 
month,  without  the  hearing  of  and  Interfer* 
ence  from  any  person,  and  directing  the  hus- 
band's parents  to  treat  her  as  a  guest  during 
the  period  of  her  visits,  and  when  the  right 
of  visitation  has  not  been  accorded  the  wife 
according  to  the  spirit  and  Intent  of  the 
decree,  the  court  has  the  authority  to  modi- 
fy Its  order  and  plsce  said  child  a  portion 
of  the  time  with  the  parents  of  the  wife* 
they  being  In  every  way  suitable,  so  that 
her  right  of  visitation  may  be  enft>rced. 
CoT)eland  v.  Opeland,  68  Okla.  827,  159 
Pac.  1122. 

(1921)    Decrees  as  to  the  care  and  cus- 
tody of  a  minor  child  are  rarely  made  final, 
but  may  be  modified  from 'time  to  time  to 
meet  the  requirements  of  the  child's  welfare. 
Morrte  T.  Morris.  81  Okla.  222,  198  Pac. 
70. 

9  96.   Grounds  for  award  as  to  support. 

(1916)  A  decree  of  the  district  court, 
made  In  a  proper  action  under  Rev.  Laws 
1910,  S  4966,  adjusting  an  undivided  one-half 
Interest  In  real  estate  to  a  married  woman 
for  the  care,  maintenance,  and  education  of 
her  minor  child,  and  not  modified  or  appenled 
from,  mny  be  the  basis  of  a  subsequent  aetton 
In  partition  commenced  by  the  wife  against 
the  husband. 

Moore  T.  Moore,  59  Okla.  88,  158  Pac. 
57a 

§  97.   Order,  judgment,  or  decree  as  to  sup- 
port. 

(1020)  The  voluntary  payment  of  a  suffl- 
rlent  sum  to  maintain  an  Infant  daughter 
to  the  wife  after  separation  and  before  di- 
vorce, was  continued  by  the  decree  where 
the  wife  has  been  allowed  a  sum  8uffl<fient 
to  maintain  herself  and  the  daughter. 

Horn  T.  Horn,  80  Okla.  60,  191  Pac.  102. 

9  98.   Modification  of  wder,  judgment,  or  de- 
cree as  to  custody. 

(1901)  The  projwr  proceeding  for  relief 
nRiiinst  a  divorce  decree  relating  to  the  cus- 
tody of  children  Is  by  application  to  the 
chancpllor  for  modification. 

Culwell  T.  Franks.  3  Ind.  Ter.  548,  64 
S.  W.  632. 

(1!KK1)  A  divorce  decree,  so  tar  as  the 
custody  of  children  Is  concerned,  is  always 

subject  to  modification. 

Culwell  V.  Franks,  3  Ind.  Ter.  548,  64 
S.  W.  532. 
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1 99.  Enforcement  of  order,  judgment,  or  de* 
cree  as  to  sapport. 
(1920)  A  failure  on  the  part  of  the  hus- 
band to  make  agreed  payments  for  the  main- 
tenance of  his  Infant  daughter  may  be  en- 
forced in  the  lower  court  at  any  time  either 
by  a  supplemental  petition  In  the  original 
proceeding  or  by  an  Independent  ault  even 
though  the  case  may  have  gone  to  final  Judg- 
ment or  an  appeal. 

Horn  V.  Horn,  80  Okln.  60,  104  Pac.  102. 

$  100.  Appexl. 

(1021)  The  decree  awarding  the  custody 
of  a  child  to  ber  mother's  purents,  who  were 
adjudged  to  be  0t  persons,  rather  than  to 
her  father,  who  was  adjudged  to  be  an  unfit 
person,  having  been  made  nearly  four  years 
ago  tbe  child  being  then  only  four  years 
of  age.  will  not  be  reversed  now  and  custody 
awarded  to  the  father,  the  Supreme  Court 
being  without  knowledge  an  to  what  changes 
have  since  taken  place,  and  having  no  knowl- 
edge as  to  what  conditions  exist  at  this  time, 
but  such  decree  will  be  allowed  to  stand, 
subject  to  such  modifications  as  present  con- 
ditions and  the  child's  welfare  may  require. 
Morris  v.  Morris,  SI  Okla.  222,  108  Pac 
70. 


Vil.  OPERATION   AND   EFFECT  OF  DI- 
VORCE AND  RIGHTS  OF  DIVORCED 
PERSONS. 

Legitimacy  of  issue  born  of  marriage  of  di- 
vorced woman,  see  Bastards,  S  1. 

On  right  to  prosecute  for  adultery,  see 
Adultery,  t  2. 

9 101.   Right  to  marry. 
S  102.   In  general, 

(1900)  Under  the  provisions  of  Stat  ISOft, 
8  4551  (Wilson's  Rev.  &  Ann.  Stat  100,-:. 
S  4840),  a  divorced  person  Is  prohibited  from 
marrying  within  six  montbs  from  the  date  of 
the  decree  of  divorcement,  under  pain  of 
penalty. 

Niece  V.  Territory,  9  Okla.  535,  60  Pac. 
800. 

(1918)  It  Is  unlawful  for  either  of  the 
parties  to  a  divorce  to  marry  any  other  per- 
son within  six  months  after  the  granting  of 
the  divorce,  but  they  are  not  prohibited  by 
law  from  remarrying  eacli  other  within  such 
period,  and  their  remarriage  may  be  shown 
by  facts  from  which  a  cominon-law  marriage 
may  be  presumed. 

Thomas  v.  James,  69  Okla.  — ,  171  Pac. 
856. 

S  103.   Effect  of .  award  of  custody,  or  allow- 
ance for  support  of  children  on  further 
liability  for  support. 
(1913)    Under  Rev.  Laws  1910.   S  4367, 
where  a  mother  was  awarded  custody  of  a 
minor  child  on  divorce,  and  the  decree  was 
silent  as  to  Its  support,  and  she  voluntarily 
supported  the  child  for  several  years  with- 
out objection,  she  could  not  recover  therefor 
from  her  former  husband. 

Bondtes  t.  Bondles,  40  Okla.  164,  136 
Pac.  1069. 


(1913)  Under  Rev.  Laws  1010.  I  4367,  the 
father  of  a  minor  child  after  divorce  may  be 
required  to  contribute  to  Its  support  after 
commencement  of  an  action  therefor,  whether 
such  action  be  by  independent  suit  or  in  the 
divorce  proceeding,  though  the  divorce  de- 
cree Is  silent  on  the  subject. 

Bondles  v.  Bondles,  10  Okla.  164,  136 
Pac.  1089. 

(1913)  Under  Rev.  Laws  1910,  fi  4367, 
providing  that  the  parent  entitled  to  the  cus- 
tody of  the  child  must  give  him  support  and 
§  4376,  providing  that  If  a  parent  neglects 
to  provide  necessaries  for  his  child  "who 
is  under  his  charge,"  a  third  person  may 
supply  them  and  recover  the  reasonable  value 
thereof  from  the  parent,  and  S  4877,  provid- 
ing that  a  parent  is  not  bound  to  compensate 
the  other  parent  or  a  relative  for  necMsarles 
furnished  his  child  without  an  agreement, 
it  was  held  that  where  a  divorce  decree  gave 
the  custody  of  an  infant  child  to  the  mother, 
her  father,  who  voluntarily  furnished  neces- 
saries to  the  child  while  in  her  custody  in  the 
absence  of  an  agreement  can  not  recover 
compensation  therefor  from  the  fother  of 
the  child. 

Bondles  v.  Porter,  40  Okla.  80,  136  Pac. 
417. 

§  104.   Foreign  divorces. 

§  lOS.   Conclusiveness  in  general. 

(1915)  Marriages  contracted  between 
tribal  Indians  according  to  tbe  usages  and 
cu!4toius  of  their  tribe,  at  a  time  when  the 
tribal  government  and  relations  are  existing, 
will  be  upheld  by  the  courts.  In  the  absence 
of  a  federal  law  rendering  Invalid  tbe  laws 
and  customs  of  tbe  tribe. 

James  v.  Adams,  56  Okla.  450,  155  Pac. 
1121. 

(1919)  The  Supreme  Court  of  Oklahoma 
under  the  full  faith  and  credit  clause  of  tbe 
federal  Constitution  will  give  force  to  a  de- 
cree in  divorce  in  Kentucky  only  as  determi- 
native of  the  marital  status. 

Spradling  v.  Spradllng,  —  Okla.  —,  181 
Pac.  148. 

§  106.   Defects  as  to  process  or  other  pro- 
ceedings. 

(1013)  Where  a  husband  residing  with 
his  family  In  this  state  abandons  his  family, 
tjikes  up  his  residence  in  another  state,  and 
brings  an  action  for  divorce,  obtains  service 
by  publication,  and  tbe  wife  Is  not  personally 
served,  does  not  appear  in  tbe  action,  and 
is  without  actual  knowledge  of  the  pendency 
of  the  action,  whatever  effect  a  decree  of 
divorce  by  such  court  may  have  upon  the 
maritel  relation,  such  court  is  without  Jnrfs- 
(liotion  by  Its  decree  to  affect  the  r^hts  that 
the  wife  and  children  have  acquired  as  tnon- 
bers  of  plaintiff's  family  in  his  property 
located  fn  this  state. 

Oooch  V.  Goocfa,  38  Okla.  300,  133  Pac. 
242. 

9  107.   Alimony  and  dUposition  of  prop- 
erty. 

(1910)  An  order  for  alimony  payable  In 
instellmeuts,  made  in  a  divorce  action  in 
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another  state,  subject  under  the  laws  of  that 
state  to  modlflcatlon.  will  not  support  an 
action  as  on  a  judgment  In  this  state,  as  the 
same  is  not  a  final  judgment  for  a  fixed  sum. 
Bleuer  v.  Bleuer,  27  Okla.  26,  110  Pac. 
736. 

(1911)  Where,  on  rendering  a  decree  for 
a  divorce,  a  Missouri  court,  along  with  al- 
lowances for  alimony,  reguired  the  defend- 
ant to  keep  his  life  Insured  in  the  sum  of 
$1,000  for  the  benefit  of  his  divorced  wife; 
»nd  on  an  ttction  being  brought  In  Oklahoma 
on  the  Judgment  and  decree  rendered  therein, 
plaintiff  averred  that  defendant  had  per- 
mitted the  life  insurance  policy  to  lapse,  and 
Judgment  was  prayed  for  and  allowed  against 
him  on  this  account  In  the  sum  of  ¥1,000,  It 
was  held  erroneous. 

Camphell  v.  CampbeU,  28  Okla.  838,  116 
Pac.  1111. 

(1011)  \Miere,  In  an  action  brought  on  a 
foreign  decree  or  Judgment  for  alimony  pay- 
able In  installments,  Judgment  was  asked 
and  allowed  for  installmont-j  which  were  not 
due  at  the  time  of  the  beginning  of  the 
action,  but  which  fell  due  during  Its  pen- 
dency, it  was  held  erroneous. 

Campbell  v.  Campbell,  28  Okla.  838.  115 
Pac.  nil. 

(1!H1)  Decrees  of  the  Missouri  courts  for 
future  payments  of  alimony  are  not  subject 
to  anuiUmcnt  or  modification  by  those  courts 
as  to  past  due  and  unsatisfied  installments, 
so  as  to  deprive  such  decrees  of  the  protec- 
tion of  the  fall  faith  and  credit  clause  of  tine 
federal  constitution. 

Camphell  r.  Campbell,  28  Okla.  838.  115 
Pac.  1111. 

(1916)  A  decree  of  a  circuit  court  of  the 
state  of  Oregon,  in  a  suit  for  divorce  In 
whk-h  both  parties  appeared,  which  attempts 
to  settle  the  defendant's  equitable  righte  to 
lands  in  Oklahoma.  In  so  far  as  such  decree 
relates  to  the  lands  in  Oklahoma  in  coram 
non  Judice  and  void,  and  as  such  Is  not  res 
Judicata  of  the  same  claim  in  an  action  in 
Oklahoma  between  the  same  paitles  and  in- 
volving the  same  land. 

Sharp  V.  Sharp.  65  Okla.  76,  166  Pac. 
176. 


(1019)  A  suit  against  a  former  husband 
for  alimony  may  be  maintained  by  a  former 
wife,  who  has  obtained  a  decree  of  divorce 
from  him,  upon  constructive  service,  In  a 
t-ourt  of  another  state  having  Jurisdiction 
over  neither  his  person  nor  property;  such 
decree  not  being  res  judicata  of  the  subject 
of  alimony,  and  the  marital  status,  under  the 
circumstances,  being  held  not  Indispensable 
to  cognizance  of  alimony  in  this  state. 

Spradling  v.  Spradllng,  —  Okla.  — ,  181 
Pac.  148. 

(1019)  lu  a  suit  for  divorce  by  a  wife 
for  statutory  grounds  while  defendant  was 
a  nonresident,  the  court  acquires  Jurisdiction 
of  nothing  but  the  marriage  status  and  any 
iittempt  to  reader  a  decree  against  him  In 
]iersouani  fur  imyment  of  alimony  is  void. 
Spradling  v.  Spradling,  —  Okla.  — ,  181 
Pac.  148. 


DOCKETS. 

Docketing  case  in  name  of  claimant,  see 

Counties,  8  101. 
Mandamus  to  comi)el  transfer  of  cause  from 

law  to  equity  ducket,  see  Mandamus,  1  83. 
Of  causes  for  trial,  see  Trial,  |fi  6-8. 
Of  causes  on  appeal,  see  Appeal  and  Srror, 

I  24D. 

Of  Judgments,  see  Judgment,  1 121. 
Of  Justk-e  of  the  peace,  see  Justices  of  the 
Peace,  $  50. 


DOCUMENTS. 

As  evidence,  see  Criminal  Law.  ff  247,  249: 
Evidence,  Sf  150-177. 


DOGS. 

Kxpeiise  for  pasteur  treatment  for  dog  bite, 
see  Animals,  8  27, 

Knowledge  of  vicious  character  of  dog.  see 
Animals,  8  26. 

Liability  of  keeper  of  vicious  dog,  see  Ani- 
mals, ii  25,  26. 

License,  see  Licenses,  1  1. 

Uegulation  of  running  at  large,  see  Animals, 
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DOMICILE. 

Tbis  topic  INCIiUDES  placet  of  fixed  bubllatlon  of  individuals;  nutarev  acQniBition 
and  changes  tliweof. 

It  EXCI<UDES  domicfle  of  corporatlui:8  (Corporations) ;  wht-.t  constitutes  domicile 
for  particular  purposes,  and  an)Ueatlon  of  the  law  of  domicile  to  particular  subjectR 
(Hpeclflc  beads). 

Analysis. 

§  1.    Nature  and  elements. 

1 2.   Domicile  of  choice  and  change  of  d(Mnicile. 

§3.   Domicile  by  operation  of  law. 

§  4.  Evidence. 

S  5.   Presumptions  and  burden  of  proof. 

§6.   Weight  and  sufficiency. 

CrosS'Refer'gnC0s. 


At'dDdoument  c-f  residence,  see  l>i^'orce,  S  30. 
E\ii1euce  sbowlog  intention  to  cbuiitfe,  see 

liusbaud  and  Wife,  9  8- 
Nonresldence  as  ground  fur  attacbment,  see 

Attachment,  S  6. 


Of  corporation,  see  Corporations,  S  15. 
Of  parties  aa  affecting  venue,  see  V«iue 
9S  C-7. 

Of  jHirtles  to  divorce  as  affecting  Jurisdic- 
tion, see  Dtvoi-ce,  S  X7. 
Selection  of  by  husband,  see  Divorce,  1 8. 


9  1.   Nature  and  elements. 

(1916)  Tbe  residence  of  a  mun  bavlng  a 
family  wbicb  be  maintains  is  prima  facie 
where  the  family  dwells,  and  a  man's  acts 
and  conduct  are  more  to  be  considered  in  de- 
termining tbe  cbange  of  residence  tran  any 
mere  declarations  of  intent;  and,  when  tbe 
questions  of  residence  or  nonresldence  Is 
doubtful,  tbe  question  should  be  so  deter- 
mined as  win  best  secure  tbe  rights  of  cred 
itors  and  others  having  dealings  with  such 
party. 

Jones  v.  Reer,  61  Okla.  4B,  160  Pac. 
58. 

(1916)  The  term  "residence"  means  a  set- 
tled or  fixed  abode  of  a  character  indicating 
permanency,  at  least  for  an  indefinite  time. 
It  signifies  a  party's  permanent  home  and 
principal  establishment,  to  which,  whenever 
he  is  absent,  he  has  the  Intention  of  return- 
ing. 

Jones  v.  Iteoer,  61  Okla.  46,  160  Pac.  58. 

9  2.   Domicile  of  choice  and  change  of  domi- 
cile. 

(:913)  It  Is  exclusively  within  tbe  prov- 
ince of  every  citizen  to  determine  wbere  bis 
re!<ldence  shall  he,  and  such  determinatinn  is 
binding  upon  all  parties. 

Oomelisou  t.  Blackwelder,  38  Okla.  1, 
131  Pac.  701. 

9  3.   Domicile  by  operation  of  law. 

(j91fl)  The  right  to  fix  the  residence  of 
an  incompetent  person  under  guardianship 
in  this  Btflte  Is  regarded  by  Rev.  Laws  1910, 
9  3334,  under  which  the  guardian  of  the  per- 
son of  such  Incompetent  may  flx  the  resi- 


dence of  his  ward  at  any  place  within  the 

state. 

I^ugblln  V.  Williams,  76  Okla.  246.  185 
Pac.  104. 

1 4.  Evidence. 

9  5.   PrenunptioDs  and  burden  of  proof. 

See  9  1. 

Jones  V.  Reser,  61  Okla.  46,  160  Pac.  58. 

(1902)  Where  the  complaint  alleged  that 
plaintiff  was  a  resident,  a,nd  defendant  by 
Hllng  a  motion  aUeglng  that  plabitilT  had 
since  become  a  nonresident,  indirectly  ad- 
uiitted  that  philntlff  was  a  resident  at  the 
time  the  complaint  was  filed,  the  burden  of 
Iiroving  noiiresidence  was  on  tbe  defendant. 
Fidelity  &  Casualty  Co.  v.  Brown.  4  Ind. 
Ter.  397,  60  S.  W.  915. 

9  6.   Weight  and  sufficiency. 

(1902)  An  affidavit,  accompanying  a  mo- 
tion for  a  bond  for  costs,  stating  that  plain- 
tiff had  removed,  and  "resides  In  the  state 
of  Texas,  and  does  not  reside  In  the  Indian 
Territory,"  stated  but  a  conclusion  and  was 
not  suflicient  proof  of  nonresldence. 

ridelity  &  Casualty  Co.  v.  Hrown,  4  Ind. 
Ter.  397,  69  S.  W.  915. 

DOUBLE  LIABIUTIES. 

Actions  to  enforce  against  stockholders,  see 
Banks  and  Banking,  9  13. 


DOUBT. 

Of  jury  as  to  evldrnce— Recalling  witness, 
see  Criminal  Law,  $  400. 
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DOWER. 

Tbis  topic  INCLUDES  nature  and  incidents  of  interest  in  tbe  real  property  of 
a  deceased  husband  to  wblcb  bis  widow  is  entitled;  rl£tatfii>  powers  and  liabilities  of 
married  women  and  widows  In  respect  to  tbelr  dower;  releasliiK.  barring  or  defeating 
rigbts  of  dower;  and  remedies  relating  thereto. 

It  BXGIjUDES  the  rigbts  of  widow  to  conimnntty  property  (Husband  and  Wife) ; 
Of  homestead  (Iiloniestead) ;  statutory  provisions  for  allowances  out  of  tbe  husband's 
estates  f Executors  and  Admlalstraturs),  rlt;lits  of  inheritance  from  husband,  or  any 
distribution  of  the  husband's  personal  estate  (Descent  and  Distribution) ;  and  rigbts 
under  will  of  husband,  and  election  between  dower  and  testamentary  provisions  (Wills). 

Analysis. 

I.   Nature  and  Requisites. 

§  1.   Estates  and  interests  subject  to  dower. 
I  2.   'In  general. 

n.   Inchoate  Inteiest 

(A)    Bar,  Release,  or  Forfeiture. 

§  3.   Postnuptial  settlements  and  agreements. 

§  4.   Elopement,  adultery,  or  other  misconduct  of  wife. 

in.   Rights  and  Remedies  of  Widow. 

§  5.  Dower  consummate  before  assignment. 

§  6.   Rights  of  widow  in  general. 

§  7.   Assignability  of  interest,  and  conveyance  or  release. 

S  8.  Actions  for  dower. 

§  9.   Jurisdiction  and  venue. 

§10.   Evidence. 

Cross-Rejer'ences. 


Estoppel  of  widow  of  deceased  Indian  to 

clftbn  dower,  see  Indiana,  {  16. 
Noncltlzen  widow  of  allottee  of  land  of  Creek 

Katlon,  see  Indians,  S  11. 
Review  of  partition  suit  to  set  aside  dower, 

see  Appeal  and  Error,  8  736. 
Right  of  surviving  widow  of  deceased  Indian, 

see  Indians,  {  16. 
Rights  of  widow  as  heir  of  hnsbau^l.  sci* 

Descent  and  Distribution. 


I.  NATURE  AND  REQUISITES. 

S  I.  Estates  and  interests  subject  to  dower, 

§  2.   In  genend. 

(1911)  Where  an  unmarried  man  m  that 
portion  of  the  state  formerly  known  as  In- 
dian Territory,  prior  to  statehood,  made  and 
delivered  a  deed  purporting  to  convey  a  cer- 
tain tmctof  land,  but  wblch,  by  and  :ii<ougii 
tbe  mutual  mistake  of  tbe  parties,  failed  to 
correctly  describe  the  land  sold,  and,  after 
the  marriage  of  the  grantor,  suit  Is  -t'juebt 
for  reformation  of  tbe  deed,  and  to  luiet 
the  title  In  the  grantee,  the  wife  of  the 
grantor  is  not  entitled  to  Judgment  allowing 
tier  dower  in  tbe  land, 

M^ton  T.  Lane.  29  Okla.  388.  118  Pac. 
141. 


Rights  of  widow  In  reBi>ect  of  homestead. 

see  Homestead,  S9  &2,  5S. 
Statutory  allowance  to  widow  from  estate 

of  deceased  husband,  see  Kxecutors  and 

Administrators,  S  34. 
Suit  for  recovery  of  money  to  be  tned  '.y 

jury,  see  Jury.  S  ft. 
Widow  of  enrolled  citizen  entitled  to  lo^er, 

see  Indians,  S 19. 


II.  INCHOATE  INTEREST. 

(A).  ItAR,  RELEASE  OR  FORFEITURE. 

S  3.   Poslnnptial  settlements  and  agreements. 

An  agreement  for  separation  and  release 
of  dower,  wherein  no  j»:ovisions  lit  made  fur 
tbe  wife's  maintamnce  or  for  a  division  of 
property  or  contribution  to  her.  is  without 
coiislderitlou,  and  does  not  preclnde  the  wife, 
after  the  death  of  tbe  husband,  from  recor- 
erlng  tbe  third  interest  In  tbe  husband's  per- 
souiiHy  ro  which  she  Is  eutltled  under  Afhu^. 
Dig.  8  2591  <Ind.  Ter.  Ann.  Stat.  Ifi99.  | 
1870). 

tJr<04)  In  re  Taylor's  Estate,  5  Ind.  Ter. 
213,  82  S.  W.  727,  reversed  Dtinlels  v. 
Taylor  (1906),  145  Fed.  169. 
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14.  Qopement,  adohery,  or  other  mucMidiict 
of  wife. 

(1906)  Under  Statutes  of  Westminster  2, 
IS  ti^dward  I,  ch.  94,  adopted  in  Arkiiiisaa  i>9 
part  of  the  common  law  and  extended  over 
the  Indian  Territory  by  Congress,  a  wife  will- 
ingly poparntlux  from  ber  husband  ami  livlii;; 
in  i-.dL<Uery,  forfeits  ber  dower  in  nia  lundf), 
and  iilso  Interest  in  bin  persotuilty  ;;iren  to 
ber  by  Mansf.  Dig.  12591  (Ind.  Ter.  Ann. 
Stat.  ]>-9J,  S  1S79),  ns  i>art  of  ber  d  -wer. 
JuiUiuent,  In  re  Taylor's  Estate  '.JWA),  5 
iHil.  Tor.  219,  8:;  S.  W.  727.  reversed. 
Daniels  v.  Taylor,  145  Fed.  160. 

III.  RIGHTS  AND  REBfEDIES  OF  WIDOW. 

§  S.    Dower  consnmmate  before  assignment. 

8  6.  — — Rights  of  widow  in  general. 

(19oy>  Where  a  widow  was  i"*t  in  |ios- 
sessi'in  of  land  previously  owned  by  lier 
deiei'scd  husband,  and  dower  bad  not  been 
assigned  to  ber,  ber  inchoate  right  of  dower 
was  n->  defense  to  an  action  in  eject^uo  it  by 
the  husband's  heir  to  recover  the  land. 

Kicknor  v.  Clabber,  4  Ind.  Ter.  fHiO.  70 
S.  W.  271. 

9  7.  Aseignabitity  of  intercBt,  and  convey- 

ance or  release. 
(IDlfi)  The  purchaser  of  a  widow's  dower 
interest  In  the  lands  of  her  deceat^  hus- 
band, before  the  same  has  been  set  off  to 
her,  can  not  avail  himself  of  such  title  or 
interest  in  an  action  of  ejectment  brought 
against  him  by  the  heirs. 

Byrne  v.  Kemnls.  55  Okla.  "y.  lo." 
Pac.  587. 

(1916)  A  right  of  dower,  before  assi^i- 
ment,  cau  not  be  transferred  by  the  widow 
to  any  other  than  the  beir  at  law  »,r  ix  ison 
hcli!inK  the  legal  title  to  the  land  under  tlie 
bU8^•t^d,  so  as  to  vest  in  such  other  |icr- 
son  r  right  of  action  therefor,  nor  enable 
biiu  tc  defend  agalnat  ejectment  brought 
by  the  administrator  or  beirs  »t  law.  and 
such  a  deed  executed  by  her  before  assign- 
metit  uf  dower  is  not  admissible  in  evidence 
to  esloblish  title  or  right  of  ]>osses»:i>iii  In 
her  vendee. 

l^yme  v.  Kemals.  .T5  Okla.  573,  155 
Pac.  587. 

(1fl2U  Tbe  law  In  this  jurisdUilon  seems 
to  he  well  settled  that  the  widow's  rtsrht  t  f 
dower,  prior  to  assignment,  la  not  nn  "iitaie 
in  the  lands  of  her  deceased  busbund.  Imt  is 
ratlie.*  Ir.  tile  nature  of  a  mere  t.bone  in 
action,  and  can  not  be  ai^Igned  to  a  I'Crwn 
not  vested  with  the  fee,  and  a  •onreyanre 
ot  dower  to  a  stranger  to  the  title,  prior 
to  having  the  same  assigned,  c^iifers  lo 
rights  enforceable  at  law ;   but  sbe  niny 


by  deed  release  her  dower  Interest  after  the 
deatb  of  her  husband  to  the  heirs  or  others 
in  privity  with  them. 

T>iilley  T.  Benn.  81  Okla.  2S5,  lOS  I'mc. 

32:1. 

3  8.   Actions  for  dower. 

9  9.   Jurisdiction  and  venue. 

(1!>1(!)  The  district  courts  of  this  state, 
pos-'iesaing  e<iuity  Jurisdiction  In  a  proper 
action,  when  it  has  Jurisdiction  over  the 
iwrtles  and  subject-matter,  is  authorized  to 
assign  dower  when  the  facts  Justify  such 
actioit. 

Towell  V.  Crittenden.  57  Okla.  — ,  106 

P,^c.  661. 

S  10.   Evidence. 

(1912)  Tbe  relMJrt  of  a  master  commis- 
sioner was  held  to  be  against  the  jirepon- 
ileiMPco  of  tbe  evidence. 

Curry  v.  McDaniel,  33  Okla.  19,  124 
Pac.  310. 

(\UiS)  Where  pending  the  time  i  man 
iiiid  woman,  citizens  of  the  Creek  Nation. 
wetB  living  together  as  husband  and  wife 
untler  u  common-law  marriage,  the  b*ibbt:nd 
was  convicted  of  a  felony  and  sent  t)  rbe 
pei'ltentlary ;  and  where,  pending  his  <on- 
Mnenie-'t  the  wife  married  another.  »ii:d  -ft'^r 
the  death  of  her  aimnion-law  husband 
lirouRht  suit  for  dower  out  of  his  allotm^it, 
it  was  held,  fu  the  absence  of  further  evi- 
ilence  on  tbe  subject,  that  It  will  be  pre- 
sumed that  she  was  divorced  from  her  com- 
mon-law husband  prior  to  her  marriage  with 
lev  second  husband,  also  that  as  she  was 
not  tbe  widow  of  tbe  former  husbiind  sbe 
was  not  dowiible  out  of  bis  allotment. 

riarkson  v.  Wnshington.  3S  Okla.  4,  131 
Pac.  035. 

DRAFT. 

Acceptance  in  payment  conditional,  see  Pa)*- 
ment.  §  6. 

As  assignment  of  funds  drawn  on,  see  As- 

signnieut,  S  l-l- 
As  foreign  bills  of  exchange,  see  Bills  ai.d 

Notes.  S  2. 

Ifurden  of  proving  owner^Ip.  see  Bills  and 
Notes.  S  ISO. 

Payment  of  insurance  premium  bv.  see  In- 
surance, 3  56, 

Transfer  of  draft  with  bill  of  lading  :it- 
tached,  see  Bills  and  Notes,  f  lift. 

DRAINAGE  DISTRICTS. 

See  Drains. 

Jarlsdictlon,  see  Courts.  S  148. 
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DRAINS. 

This  topic  INCX'UDES  the  comtructlon  of  works  for  the  drainajEe  of  swamps  and 
low  lands,  elUier  by  means  of  drainage  companies  or  by  the  public  antliorltlra;  the 
creation  of  drainage  districts,  and  the  appointment,  risbts.  powera,  duties  and  liabili- 
ties of  drainage  boards  and  commissioners:  and  the  constrnctlon  and  maintenance  of 
snch  works,  and  taxes  and  local  assessments  therefor. 

It  EXCLUDES  drains  jind  sowers  in  incorimmteil  towns  ami  cities  (Municipal  Cor- 
porations) ;  rights  and  linbilities  of  owners  of  land  in  respect  to  surface  or  subter- 
ranean waters  In  general  (Waters  and  W.itcr  Courses)  ;  iind  tiie  geuerul  exercise  of 
the  power  to  condemn  private  property  for  drulnaee  purposes  (Eminent  Domain). 

Analysis. 

L   EstabUshmeDt  and  Maintenance. 

§  1.  Drainage  and  reclamation  district  and  commissions. 

§  Z   Proceedings  for  organization. 

§  3.   Territorial  extent,  and  annexation  or  inclusion  of  land. 

§  4.   Commissioners  and  other  officers. 

§  5.   Powers  and  proceedings  in  general. 

§  6.   Actions. 

g  7.  Proceedings  for  establishment. 

§  8.   In  general. 

§  9.   Appointment,  proceedings,  and  report  of  commissioners  or 

viewer. 

§  10.   Appeal. 

§  11.  Construction  and  maintenance  of  bridges  and  crossings. 

§  22.  Damages  from  construction  or  maintenance. 

§  13.  — ~  In  general. 

IL    Assessments  and  Special  Taxes. 

§  14.  Purposes  of  levy  or  assessment. 

§15.  Benefit  to  property. 

§  16.  Estoppel  or  waiver  as  to  objections. 

§  17.  Proceedings  for  assessment. 

§  18.  Review,  correction,  or  setting  aside  of  assessment. 

§  19.  Collection  and  enforcement. 

§  20.   Remedies  for  wronjjful  enforcement. 


I.  ESTABLISHMENT  AND  MAINTENANCFl 

S 1.   Drainage   and    reclamation   district  and 
commissions. 

i  2.  Proceedings  for  qrganiiatian. 

(1910)  The  Legislature  has  a  wide  dis- 
cretion in  determining  the  kind  of  notice 
to  be  given,  though  not  having  the  power  to 
dispense  with  all  notice. 

Riley  v.  Carrloo.  27  Okla.  33.  110  Pa-;. 
TS8. 

(1910)     Tht-  uoti'_'e   should   be  such 
would  reasonably  and  fnlrly  npprise  the 
landowner  of  the  pendency  of  the  proeeet'- 
inga  so  as  to  eire  him  an  opportunity  to  be 
heard  on  the  merits. 

Riley  v.  Carrico.  27  Okla.  33,  110  Pa.-. 
738. 

(1910)  Notice  by  publication,  consisting 
ot  two  successive  insertions  in  a  paper  of 
general  circulation.  In  the  county  In  whlcti 


tbe  land  is  located,  is  sufficient  to  constitute 
due  process  of  law. 

Rfley  V.  Carrico,  27  Ukla.  33.  110  Pac 

TSS. 

ania)  As  Aet  May  20,  lOO^j  (Sess.  Laws 
1007-Ob,  ch.  30).  8  31.  makes  it  the  duty  of 
tbe  county  clerk  to  enter  in  a  book  all  the 
proceedings  of  the  county  commissioners  ea- 
tabllshlug  a  drainage  district,  the  record  so 
made  is  not  subject  to  collateral  attock. 
Cobb  V.  Albertl,  38  Okla.  29«.  132  Pac. 
1075. 

(11)13)  Tbe  petition  to  establish  a  drain- 
age district  under  Comi>.  l^ws  1001),  {  3046. 
nmst  so  describe  the  district  as  to  show  the 
iiggregate  number  of  acres. 

Coyle  T.  Board  of  Comrs.  of  Kay  County, 
38  Okla.  370,  182  Pac.  1118. 

(1913)  The  petition  required  to  be  filed 
with  tbe  board  of  county  commissioners  by 
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Coinp.  Laws  1000,  }  3040.  Is  essential  to  the 
acquiring  of  jurisdiction  by  tlie  board  to  cs- 
tabliali  a  drainaxe  district. 

Ooyle  V.  Board  of  Cumrs.  of  Kay  County. 
38  Okla.  870,  182  Pac.  1118. 

(1915)  A  draiuafce  dl^rict  petltlou  was 
held  to  sufficiently  comply  with  Rev.  Laws 
1»10,  i  20»3,  in  its  description  of  tbe  dmlu, 
its  stnrtine  point  route  and  terminus. 

Board  of  Comrs.  of  RoKers  County  t. 
Upe,  45  Okla.  685.  146  Pac.  713. 

(1A15)  A  [tetitloQ  for  tbe  construction  of 
a  drainage  district,  signed  by  the  requisite 
number  of  petitions,  pursuant  to  Rev.  Laws 
1910,  i  2St^  which  contains  a  general  de- 
8erii)tio:i  of  tbe  proposed  drain,  together  with 
the  starting  point,  route  and  terminus  there- 
of, is  snffldent  to  confer  Jurisdiction  upon 
the  board  of  county  commissioners.' 

lioard  of  Comrs.  of  Rogers  County  t. 
lApe,  45  Okla.  685,  146  Pac.  713. 

(1919)  The  petition  required  to  be  filed 
with  the  board  of  county  commissioners  by 
Comp.  Laws  1909.  f  3046,  must  describe  said 
district  so  tbat  the  aggr^mte  acres  may  be 
ascertained  from  an  examination  of  said  pe- 
tition. Such  petition  is  essential  to  the  ac- 
4nirlng  of  Jnrlsilictlon  by  the  board  of  ^nn- 
ty  conunlnionerB. 

llnlllcnn  r.  Johnson,  77  Okla.  6S,  186 
Pac.  242. 

S  3.   Territorial  extent,  and  annexation  or 

incIuBion  of  land. 
(1013)  Parties  included  within  tbe  area 
of  a  drainage  district  after  filing  of  the 
petition,  may  enjoin  the  county  commission- 
ers from  annexing  tbeir  land  to  tbe  district, 
and  from  creating  an  Indebtedness  against 
ft 

COyle  T.  Board  of  Comrs.  of  Kay  County, 
88  Okla.  870,  132  Pac.  1113. 

(191.^)  The  hoard  of  county  commisaion- 
ers  can  not  subsequently  include  in  a  pro- 
posed district  the  land  of  persons  not  con 
talned  within  the  area  described  iu  tbe  peti- 
tion. 

Coyie  v.  Board  of  Comrs.  of  Kav  County, 
38  Okla.  870,  132  Pac.  1113. 

§  4.   Commtieioners  and  other  officers. 

(1916)  Selection  of  drnlnsge  district 
viewers  under  Act  ftTarch  24.  1910  (Laws 
1910,  eh.  79),  on  April  25.  1910,  was  invalid, 
and  their  services  and  report  on  June  22 
1910,  under  order  of  county  commissioners 
made  April  25,  1910.  aflTorded  no  basis  for 
assessment  against  real  property  for  drain- 
age ben^ts. 

Oaymau  v.  Mullen,  58  Okla.  477,  161 
Pac  1051. 

(1918)  The  procedure  for  cleaning  oot 
and  repairing  a  drainage  ditch  is  prescribed 
by  Rer.  T^iws  1910.  SS  8000-3010,  and  the 
power  and  authority  to  repair  and  clean  out 
a  drainage  ditch  is  not  conferred  on  the 
drainage  commissioner  of  the  district  under 
and  by  virtue  of  Rev.  Jmwb  1910,  (2976; 


therefore,  no  such  authority  or  power  be- 
ing conferred  oa  him,  such  drainage  com- 
missioner is  not  liable  Individually  for  failure 
to  clean  out  or  repair  said  drainage  ditch. 
Montgomery  v.  Kroocb,  77  Okla.  51.  183 
Pac.  218. 

i  5.   Powers  and  proceedings  in  genoiL 

(1913)  A  board  of  county  commistUonors 
acting  as  commissioners  for  a  drainage  dis- 
trict has  authority  to  employ  attorneys  in 
order  to  prosecute  or  defend  the  formation  of 
such  district,  and  it  is  not  part  of  the  of- 
fiHal  duty  of  the  county  attorney  of  the 
county  within  which  such  district  Is  located 
to  act  as  such. 

Boh  rd   of   County  Comrs.   of  XJncoIn 

County  V.  Robertson,  85  Oklu.  738,  130 

Pac.  947. 

i  6.   Actions. 

(1010)  In  au  action  by  a  landowner  with- 
in a  drainage  district  against  tbe  drainage 
district,  the  drainage  commissioner  is  a  nec- 
essary party  defendant. 

Montgomery  v.  Kronrh,  77  Okla.  51,  186 
Pac.  218. 

(1919)  The  general  rule  is  that  drainage 
districts  can  neither  sue  nor  be  sued,  unless 
provided  by  statute. 

Montgomery  v.  Krouch,  77  Okla.  51,  1S« 
Pac.  218. 

§  7.   Proceedings  for  esublishmenu 
9  8.   In  general. 

(1916)  Drainage  Improvement  proceedings 
bvfiun  August  12,  1909,  and  confirmed  after 
Act  March  24,  1910  (I-.aws  1910,  ch.  70), 
took  effect,  were  held  valid. 

Gayman  v.  Mullen,  5S  Okla.  477,  161 
Pac.  1051. 

5  9.   Appointment,  proceedings^  and  re- 
port of  commissioners  or  viewer. 
(1910)  Section  24,  art  2,  Conatitution, 
does  not  apply  to  S  3,  art.  16,  Const.,  so  as  to 
require  tlie  viewers  or  commissioners  ap- 
jwinted  under  the  provisions  of  art.  1,  ch.  15. 
Sess.  Laws  1909,  to  be  selected  from  the 
re^iar  jury  list  of  names  prepared  as  the 
law  provides. 

Riley  T.  CarHco,  27  Okla.  33,  110  Pac. 
738. 

(1910)  The  bond  required  by  S  4,  art.  1, 
lIi.  15,  Sess.  Laws  1909,  meets  the  reqnlre- 
menta  wheu  it  substantially  complies  with 
said  section. 

Riley  V,  Carrico,  27  Okla.  83,  110  Pac. 
738. 

510.   Appeal. 

(1912)  In  an  appeal  from  an  order  from 
the  county  commissioners  to  the  district 
court,  under  what  la  known  as  the  "Dnln- 
age  Act"  (Snyder*s  Comp.  Laws,  1008.  ch. 
32,  t  3057),  it  is  essential  to  the  jurisdic- 
tion of  the  district  court  that  a  bond  be 
given  in  substantial  compliance  with  the 
provisions  of  the  statute;  but.  where  a  bond 
la  given,  within  the  time  presrrilted.  In  the 
sum  fixed,  properly  describing  the  parties, 
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tbe  court,  and  judgment  or  order  appealed 
from,  with  the  statutoi?  conditions,  signed 
by  tlie  appelant,  and  raiting  a  deposit  of 
cash  In  tbe  full  sum  of  tbo  liability,  and 
tbe  cash  Is  so  deposited  with  the  bond  a» 
part  thereof,  and  the  bond  Is  duly  accepted 
and  approved  by  the  proper  office,  and  Is 
lodged,  with  tbe  original  papers  and  tran- 
script of  tbe  proceedings,  lii  the  district 
court,  it  was  held  that,  although  Irregular 
and  defective,  the  bond  is  not  void;  and  that, 
upon  motion  to  dismiss  tbe  appeal,  it  is  with- 
in the  discretion  of  the  court  to  penult  the 
appellant  to  amend  the  same,  or  file  a  new 
and  correct  bond  In  substitution  of  the  Irreg- 
ular and  defective  one. 

Drainage  Dlst.  No.  5,  Oklahoma  Coun- 
ty v.  Fterrell,  32  OlUa.  381,  123  Pac. 
608. 

5  11.  ConBtntction  ind  maintenance  of  bridget 
and  erossbiKa. 

(lOlS)    Bridges  being  for  the  benefit  of 
tbe  ueneral  public,  it  is  the  duty  of  a  coimty 
to  build  bridges  more  than  twenty  feet  long 
over  drains  under  Couut.  Laws  1000,  SS  3050, 
:MMK),  luul  Rev.  Ijiws  1010,  S§  ^^^81,  7009. 
Board  of  Couirs.  of  Kay  County  v.  Fol- 
ia rd-C:iuii>iH>ll  l>reilging  Co..  250  Fed. 
241). 

9 12.   Uamages  from  coMimetion  or  nuunte- 

nanoB. 
9  13.  —  In  generaL 

(1916)  Plaintiff  aued  drainage  district 
No.  3  and  board  of  county  commissioners 
of  Oltlahoma  county  for  damages  alleged  to 
liave  occurred  by  the  construction  of  a  drain- 
age ditch  through  plaintiff's  land  without 
notice  to  her  ur  an  opportunity  to  be  heard. 
The  drainage  commissioner  of  said  district 
was  not  made  a  party  to  the  proceeding!^ 
as  required  by  Kev.  Laws  1S*10,  S  2076.  Held 
that  a  demurrer  to  the  petition  on  the  ground 
of  defect  of  parties  defendant  should  be  sus- 
tained. 

Niblo  V.  Drainage  Dlst  No.  8,  68  Okla. 
639,  160  Pac.  468. 

(1919)  Where  a  person's  lands  are  In- 
cluded In  tbe  drainnge  district,  and  he  deemo 
it  necessary  to  have  said  drainage  ditch 
cleaned  out  or  repaired,  he  must  follow  the 
procedure  set  forth  In  Ber.  I^aws  1910,  fi 
3009,  which  proTldes  for  flUng  a  written  no- 
tice with  the  coun^  commisBloners  of  said 
county:  and,  if  he  fails  to  comidy  with  the 
pToTlBlons  of  said  section  of  the  statute  he 
can  not  maintain  an  action  for  damages 
against  the  district  for  their  failure  to  clean 
out  said  drain  or  ditch. 

Montgomery  v.  Eroncb,  77  Okla.  51,  186 
Pac.  218. 


IL  ASSESSMENTS  AND  SPEaAL  7AXES. 

fi  14.  Purposes  of  levy  or  isseasmeDts. 

(1914)  I'nder  Corop.  Tj<wb  1009.  9  8060, 
construed  with  Rev.  Laws  1910,  89  7{W1. 
7609,  It  was  held  that  bridges  over  a  drnln- 
age  ditch  should  be  constructed  at  the  ex- 


pense of  the  comity  and  not  at  the  expense 
of  the  drainage  district 

Wilklns  T.  Hillman,  45  Okla.  4S1,  146 
Pac  nil. 

(1914)  Ihat  part  of  the  expenses  in  con- 
structing a  drainage  ditch  assessed  against 

a  county  for  benefits  accruiug  to  such  county 
by  virtue  of  drainage  of  the  public  highways 
can  not  legally  be  paid  out  of  funds  col- 
lected by  special  assessments  made  against 
the  property  owners  In  snid  drainage  dis- 
trict. 

WUkins  V.  Hillman,  45  Okla.  461,  145 
Pac.  lUL 

9  15.   Benefit  to  property. 

(1914)    In  the  construction  of  a  drainage 
ditch,  special  assessments  under  the  Consti- 
tution and  law  of  this  state  cim  be  made  only 
for  corresponding  spedflc  benefits  conferred. 
Wilklns  T.  nillman,  46  Okla.  451.  146 
Pac.  nil. 

$  16.  Estoppel  or  waiver  as  to  obje^ons. 

(1919)  Where,  in  proceedings  for  the  levy 

of  a  special  assessmeot,  as  under  Comp. 
Laws  1909,  9  3046,  tbe  lociil  authorities  act 
without  Jurisdiction  from  the  beginning,  one 
whose  property  Is  benefited  by  tlie  Improve- 
ment may  deny  the  validity  of  the  proceed- 
ings, although  he  made  no  objection  whilo 
tbe  work  was  in  progress,  although  after 
jurisdiction  is  acquired  be  might  be  es- 
topped to  (jucstion  mere  irregularities, 

Mulllcau  T.  Johnson,  77  Okla.  68.  186 
Pac.  242. 

917.   Proceedings  for  aueBsment. 

(1913)  The  provisions  of  Comp.  Laws 
1909,  9  3047,  require  that  the  viewers  of  any 
drainage  district  shall,  before  enteiiug  upon 
the  discbai^e  of  their  duties,  take  and  sub- 
scribe to  an  oath  to  faithfully  and  Impar- 
tially dischai^e  their  duties  as  such  view- 
ers, and  to  fairly  and  correctly  make  and 
return  tbe  report  required  by  statute,  are 
mandatory  to  the  extent  at  least  that,  where 
the  property  owners  for  whose  benefit  the 
requlremeut  of  the  statute  is  primarily  made 
do  nothing  to  waive  such  irret-'ularity.  failure 
of  the  viewers  to  take  the  oath  ronilers  their 
proceedings  void. 

Davis  T.  Board  of  Comrs.  of  Lincoln 
County.  45  Okla.  2S4,  137  Pac.  114. 

(1013)  The  provision  of  Comp.  I,aws 
1909,  5  3052  which  requires  that  the  county 
clerk  shall,  upon  the  fllinp  of  tbe  report  of 
the  viewers  of  a  drainage  district,  issue  a  no- 
tice directed  by  name  to  the  projxjrty  own- 
ers of  the  district,  informing  them  of  the 
date  of  the  bearing,  on  tbe  reimrt  of  the 
viewers  as  to  assesunents  of  benefits  and 
damages,  and  that  the  same  shall  be  pub- 
lished for  four  weeks  In  some  newspaper 
printed  and  of  general  circulation  iu  the 
county,  is  mandatory;  ani.  where  such  no- 
tice is  not  given  as  provided  by  aald  statute, 
the  assessment  of  benefits  end  damages  is 
void  as  to  all  property-owners  who  do  not 
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appear  at  said  heurlug,  or  otherwise  walre 
the  Issuance  and  publication  of  such  notice. 
Davis  r.  Boiird  of  Comrs.  of  Lincoln 
County.  45  Okla.  2M,  137  Pac.  114. 

\  1V13)  The  notice  of  a  hearing  on  the  re- 
port of  viewers  in  drainage  district  assess- 
ment proceedings  was  void,  where  it  did 
not  contnin  lu  appropriate  columns  a  tabu- 
lated description  of  every  lot  or  parcel  of 
land  to  be  affecteil  by  the  proiwsed  Improve- 
ment, as  required  by  Comp.  Laws  1009. 
S  3052. 

Davis  V.   lioartl  of  Comrs.  of  Lincoln 
County,  45  Okla.  2K4,  137  Pac.  114. 

S 18.  Review,  correction,  or  setting  aside  of 
assessment. 

(1913)  A  landownei',  who  excepts  to  the 
action  of  the  viewers,  upon  the  third  ground 
set  forth  in  Conip.  Laws  Hm,  i  30G7,  Of 
upon  the  ground  thnt  his  land  was  assessed 
too  umcb.  on  trltil  of  bis  api^cal  lu  the  dis- 
trict court,  has.  tlie  burden  of  that  issue. 
Catron  v.  Deep  Fork  bniimiKe  Dist.  No. 
1,  35  Okla.  447,  130  I'nc.  2t«. 

(inifi)  lluder  Ijjws  1907-OS,  ch.  3U,  as 
amended  liy  I^ws  1M)9.  ch.  15.  as  amendel 
by  I^ws  1010,  ch.  79  (Hev.  Laws  1910,  9 
2979),  there  is  adegoate  remedy  at  law  by 
a[q>enl  from  assessment  of  real  proiierty  not 
beneHted  by  drainage  assensnicnts. 

(Jiiynian  v.  MuUen,  HS  Okla.  477,  161 
Pac.  1051 

§  19.   Collection  and  enforcement. 

§  20.    --  —Remedies  for  wrongful  enforcement. 

(1!>13)  Although  the  assessments  for  an 
improvement  in  ii  dnnmige  diwrrict  have  been 


I  made  and  a  cloud  thereby  created  upon  the 
j  title  to  the  lauds  against  which  such  assess- 
ments are  made,  the  owners  of  such  lands 
may  maintain  an  action  to  enjoin  the  com- 
missioners of  the  district  from  Issuing  bonds 
and  contracting  for  the  Improvement  and 
paying  therefor,  where  the  assessments  made 
are  void,  and  said  further  acto  of  the  com- 
missioners will  furUier  complicate  the  cloud 
upon  the  title  to  plaintiffs*  property  and 
result  iu  the  unlawful  exiJendlture  of  public 
funds. 

Davis  T.  lioard  of  Comrs.  of  Uncoln 
County.  45  Okla.  284.  137  Pac.  114. 

(1013)  Where  the  commissioners  of  a 
drainage  dlstrirt  have,  by  pursuing  the  pro- 
visions of  the  Drainage  Act  (Kev.  Laws  LOlO, 
S8  2Ii59-302:t)  acquired  JuritMUction  to  make 
assessments  against  proiierty  in  the  dis- 
trict for  benefits,  and  the  property  owners 
liavc  been  given  notice  of  a  hearing  on  said 
nssessnieuts.  as  provided  by  statute,  and 
have  had  an  opportunity  to  be  heard  upon 
their  objections  thereto,  such  property  own- 
ers can  not  be  heard  to  say.  in  a  proceeding 
for  injunction,  that  the  assessments  levied 
by  the  commissions  are  greater  tliau  the 
benefits  recelvetl,  or  are  not  In  proportion 
to  those  levied  upon  other  property  receiv- 
ing corresponding  benellts,  because  such 
iJFoperty  owners  have  by  reason  of  Rev. 
Laws  1010.  $  2070,  an  adequate  remedy  by 
appeal. 

(1913)  Davis  V.  Board  of  Comrs.  of  Lin- 
coln County.  45  Okln.  284,  137  Pac. 
114;  (1910)  Montgomery  v.  Krouch. 
77  Okla.  51.  186  Pac.  218. 


DRUGGISTS. 

'i'his  tojtio  INCU'DK.S  the  uumufactui'e  and  sale  of  dru^a  iind  mefllclnes;  the  regu- 
lation thereof  by  stntutc;  liability  to  persons  injured  by  tlie  use  of  drugs  or  medi- 
cine disiiensed  iiy  druggist :  and  criminal  llubiilt}'. 

It  KXCLl'DKS  adulteration  of  drugs  (.Vdulteratlon) ;  unlawful  sales  of  Intoxicat- 
iug  liquors  by  dru^^ists  (Intoxicating  Liquors);  regulation  of  the  manufacture  and  sale 
of  poisons  (Poisons). 

Analysis. 

§  1.    Kegi.stration,  certificate,  or  license. 
§  2.    Criminal  prosecutions. 

Cross-It  eferen  ce . 

Pliarniaclsts  or  apothecaries  to  whom  stat- 
ute applies,  see  Intoxicating  Liquors.  §  .W. 


SI.  Registration,  certificate,  or  Ucenae.  |  phitrmacist  either  himself  filled  and  com- 

(1921)  In  a  town  of  less  than  three  hun-  pounded  prescriptions,  or  else  permitted  some 
dred  iwpulatlon,  before  a  defendant  could  he  otlier  person  who  was  not  so  quallfled  to  do 
convicted  under  Rev.  I^ws  1010,  }{  0831. ,  so. 

6840,  there  must  be  proof  that  in  the  opera-  j  Erwin  r.  State.  —  Okla.  Cr.  — ,  200 
tion  of  a  drug  store  the  defendant  not  be- 1  Pac.  2."^). 

Ing  a   registered   phnrmadfit  or  assfstant 
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1  2.  Criminal  prosecntioiu. 

(1921)  The  evlilence  wus  beld  InsttURcient 
to  sustain  a  conviction  of  unlawful  opera- 
tion of  a  drug  store. 

Erwln  V.  State,  —  Okla.  Cr.  — ,  200 
Pac.  2&0. 


DRUNKENNESS. 

As  defense  for  <*rltne.  see  Criminal  I^w. 

S§  25,  28;  Homlolde.  SS  16.  42. 
Involuntiiry    Intoxication   as   defense,  see 

Crlminnl  Law,   '27;  Honiidile.  §fi  5.  16. 
Testimony  as  to  hnblt  of  K^tlnfc  drunk,  sec 

Telvgraiihs  and  Telepboncs,  9  25. 


DUE  PROCESS  OF  LAW. 

See  Constitutional  I-iiw,  SS  123-171. 

Act  relntinz  to  weichers,  see  Constitutional 
Law,  i  166. 

Act  requiring  welBliing  of  cotton  at  com- 
press compiiuy  not  unconstitutional,  see 
Constitutional  l.,aw,  S  63. 

Assessnientit  for  lociil  ImproTementB,  see  Con- 
stitutional Law,  S  151. 

Bulk-sales-lnw  does  not  der-rive  of  proiierty 
without  due  process  of  law,  see  Constl- 
tlonal  Law,  S  183. 

CommltmeDt  of  Insane  persons,  see  Consti- 
tutional Law,  f  171. 

Contempt  proceedlnss,  sec  Coustltntlonal 
Law,  i  137;  Contempt,  J  14. 

Convietton  based  on  hearsay  evidence  or 
suspicion,  see  Constitutional  Law,  8  134. 

Conviction  on  information  for  manslaughter, 
see  Constitutional  Law,  §  131. 

Deflnition,  see  Constitutional  Law,  S  123. 

Deprivation  of  life  or  liberty,  see  Constitu- 
tional Law,  8  126. 

Foreclosure  of  proceeding,  see  Constitutional 
lAW,  I  165. 

Indictment  for  capital  offense,  see  Constitu- 
tional Law.  I  132. 

Liability  of  sureties  on  official  bond,  see  Con- 
stitutional Law,  8  153. 

Making  cost  of  labor  and  materials  for  street 
improvement  a  Hen  on  abuttlnfc  property, 
see  Constitutional  Law,  8  151. 

Opportunity  to  be  heard  before  assessment 
of  penalty  for  contempt,  see  Constitutional 
Law,  8  137. 

Order  of  corporation  commission  as  to  erec- 
tion of  depot,  see  Kallroads,  8  65. 

Proceeding  by  commissioners  of  land  officer, 
see  Constitutional  Law,  8  171. 

Refusal  to  set  aside  order  of  dismissal  of 
appeal  and  reopen  case,  see  Constitutional 
Law,  8  135. 

Requiring  railroad  to  make  switch  connec- 
tion, see  Constitutional  I^w,  8  154. 

Special  assessment  for  repairing  sidewalk, 
see  Constitutional  Law,  8  151. 

Statute  conferring  power  to  Improve  streets, 
sidewalks,  etc.,  see  Constitutional  Law, 
8  150. 

Statute  removing  restrictions  from  Indian 
land,  see  Constitutional  Law,  8  142. 

Trial  by  Jury,  see  Jury,  8  19. 

What  constitutes,  see  Cmstitutional  Law, 
$  124. 


DUEL. 

Resulting  in  homicide,  see  Homicide,  8  11. 


DUPLICITY. 

Charge  of  carrying  deadly  weapon  and  un- 
lawfully pointing  same  at  another,  see  In- 
dictment and  Information,  S  82. 

Charging  separate  ofTense  in  same  informa- 
tion, see  Indictment  and  Information,  i  82. 

Indictment  charging  the  selling,  giving  away, 
bartering  or  furnishing  intoxicating 
liquors,  see  Indictment  and  Information, 
8  82. 

Indictment  for  illegal  sale  of  liquor,  see  In- 
dictment and  Information,  8  S2. 

Indictment  for  introducing  intoxicating 
liquor  Into  Indian  counlry,  see  Indians, 
§  32;  Indictment  and  Information,  §  82. 

Indictment  of  bank  official,  see  Banks  and 
Hanking,  8  99;  Indictment  and  Informa- 
Uon,  8  82. 

Information,  see  Indictment  and  Information, 

8  82. 

Information  charging  rape,  see  Indictment 

and  Information,  i  S:^ 
Motion  to  strike  out  parts  of  petition,  see 

Pleading,  8  28. 
Of  information  charging  felonious  assault 

see  CriinlnHl  Law,  8  48. 
Uemedy  by  motion,  not  by  demurrer,  see 

Pleading,  8  71. 


DURESS. 

Affecting  validity  of  contracts,  in  general. 

»ce  Contracts,  8  35. 
Affecting  valldi^  of  note,  see  Bills  and  Notes, 

8  30. 

All^ation  of  payment  of  Illegal  taxes  under 

duress,  see  Taxation,  1  164. 
Burden  of  proof  on  question  of  extortion  of 

confession,  see  Criminal  Law,  8  691. 
Can  not  be  predicated  on  threat  to  Injure 

defendant's  credit  see  Contracts,  8  35. 
I>eed  obtained  by,  see  Deeds,  8  25. 
JCrroneous  Instruction  as  to,  see  Appeal  and 

Error,  f  645. 
I'iVldence  of  indictment  unnecessary  to  t>e 

shown  where  note  is  jrlven  under  threat, 

see  Bills  and  Notes,  8  30. 
Father's  note  to  save  son  from  criminal 

prosecution,  see  Bills  and  Notes,  8  30. 
Instruction  as  to,  see  Appeal  and  Error, 

8  647. 

Plea  of  duress  In  payment  of  taxes,  see 

Taxation,  8  162. 
Procurement  of  deed  of  trust  by,  see  Trusts, 

8  17. 

Renders  contract  voidable,  see  Mortgages, 

i  21. 

Signature  to  notes  in  settlement  of  amonnt 

see  Bills  and  Notes,  8  30. 
Testimony  under  duress  avoiding  conviction. 

see  Criminal  Law.  8  734, 
Undue  Influence  In  execution  of  wHl,  see 

Wills,  8  23. 
Use  In  obtaining  deed,  see  Deeds,  I  25. 
What  constitutes,  see  Contracts,  f 
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DUTtES. 
Ezdae  dntlM,  tee  Intanud  Barenue. 


DWELLING  HOUSE. 

Meaoing  of  within  statute  defining  Imrglary. 
see  Burglary,  I  8. 

DYING  DECLARATIONS. 

Admiasibllity,  see  Homicide,  SS  U3.  U5,  120. 
Admissibility  a  question  for  court,  see  Homi- 
cide, i  123. 

Competent  not  rendered  incompetent  by  sub- 
sequent beilef  In  restoration  to  healUi,  see 
Homicide,  S  116. 

Contradictory  proof,  see  Homicide.  I  126. 

Declarations  made  witltont  design,  see  Homi- 
cide, S  115. 

Declarations  not  men  matter  of  opinion,  see 

Homicide,  1  122. 
Discrediting  by  showing  moral  turpitude  or 

other  crime,  see  Homicide,  S  125. 
Exclamations  by  deceased  Immediately  after 

being  shot,  see  Homicide,  §  115. 
Ground  of  admissibility,  see  Homicide,  H  115, 

124. 

"He  threatened  to  kill  me"  admitted  as  such, 
see  Witnesses,  {  69. 

Inndmisslble  matter  In— What  Is.  see  Homi- 
cide, i  121. 

Inconsistency  of,  see  Homicide,  i  118. 
Objectionable  matter  Inadmlssihle,  aee  Homi- 
cide^ I  ISA, 
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OhJecUuMttle  matter  aot  notind  tor  exdn- 

■loii,  see  Criminal  law,  1  880. 
Preliminary  proof  required,  see  Homicide, 

It  115,  128.  124. 
Reduced  to  writing  and  signed  by  deceased, 

see  Homicide,  {  119. 
Restricted  to  matter  forming  part  of  zes 

gestae,  see  Homicide,  {  121. 
Sense  of  Impending  death,  see  Homicide, 

{S  115,  124. 
Specific  objection  to  admission  must  be 

pointed  out.  aee  Homicide,  i  178. 
Statements  of  material  facts  concerning 

cause  of  tamnlclde,  see  Homicide,  I  118. 
Statements  made  at  different  times  both  oral 

and  written,  see  Homicide,  1  118. 
Sufficiency  of  sense  of  Impending  death,  aee 

Homicide,  I  113. 
What  constitutes,  see  Homicide,  SS  116,  HZ. 
When  admissible,  see  Homicide,  t  1^6. 
Written  statement  by  deceused,  see  Homi- 
cide, S  115. 


EARNING  CAPACITY. 

Impairment  amounting  to  special  damages, 
see  Damages,  i  SL 


EARNINGS. 

Inadequate  and  excessive  damages  tor  loss 

of  earnings,  see  Damages,  I  74. 
Loss  of,  element  of  damage,  see  Damages, 

S  22. 

Recovery  as  damages  In  action  tor  deatti,  we 
Death,  i  88. 


EASEMENTS. 

This  topic  INCLUDES  the  Interest,  privilege  or  right  which  one  has  in  the  land  of 
another  for  special  purposes;  nature  of  the  r^ht;  how  created;  how  destroyed;  and 
actions  pertaining  thereto. 

It  EXCLUDES  imblle  easonenta  (Dedication;  Drains;  HIghwayv;  Municipal  Cor* 
poratlons). 

Analysts. 

L   Creation,  Existence,  and  Termination. 

§  1.  Implication. 

§2.   Ways  of  necessity. 

Cross-Refefences, 


See  Dedlcati>n:  HlRhwayx. 

Abandonment  of  easemmt  for  right  way, 
see  Railroads,  S  27. 

Ahandoiunent  of— Reversion  of  title,  see  Em- 
inent Domain,  {  KW. 

Grant  ct  right  of  way  to  railroad,  see  Rail- 
roads, S8  19-26. 


Obstruction  and  encroachmenta  on  city 
streets,  see  Municipal  Gorporatlms,  11236, 
227. 

Obstruction  to  flow  of  surface  water,  aee 
Water  and  Water  Courses,  |  20. 

R^ht  of  way  constitutes  Interest  In  land,  see 
Homestead.  |  44. 


I.  CREATION,  EXISTENCE.  AND 
TERMINATION. 
§  1.  Implication. 

}  2.   Ways  of  neeesfity. 

(1015)  A  way  of  necessity  is  baaed  npon 
the  presumption  of  a  grant,  and  will  never 


exist  If  the  two  tracts  of  land  are  not  shown 
at  some  time  In  the  past  to  have  belongad 
to  one  and  the  ssme  person. 

Dudley  V.  Megga.  64  Okla.  66.  U8  Par. 

im. 
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EJECTION. 

Of  paflungen,  tee  Carriers,  {{  180-201. 
Ot  trespaasen  and  licensees  from  freight 
trains,  see  BaUroads,  I  70. 


Of  tro^sser  or  licensee  tnm  pflttfinmr 
train,  see  Oarrlars,  1 19& 


EJECTMENT. 

This  topic  INCLUDES  actions  for  recovery  of  specific  real  property  founded  on 
rlfdit  of  possession  and  right  to  damaKes  for  belnx  deprived  thereof:  grounds  of  such 
action  and  defenses  thereto;  parties  and  procedure;  incidental  recovery  in  the  same 
action  or  In  a  separate  proceeding  for  use  and  occupation;  profits,  damages,  improve- 
ments, etc^  enforcement  of  verdict  and  Judgment  by  writ  of  possession  or  otherwise; 
review  and  costs  of  such  proceeding. 

It  EXCLUDES  real  actions  founded  on  forcible  entry,  unlawful  detainer,  etc. 
(Forcible  Entry  and  Detainer)  rliAt  to  damages  for  wrongful  entry  upon  or  Injury 
to  real  property  (Trespass) ;  recovery  of  possession  of  particular  kinds  of  property  or 
Interest  therein  (Tenancy  in  Common;  Landlord  and  Tenant;  Mortgages;  and  other  spe- 
cific heads)  effect  of  adverse  possession  and  the  statutes  of  limitation  (Adverse  Pos- 
session; Statute  of  Umltatlons). 

Analysis. 

I.   Right  of  Action  and  Defenses. 

§  1.  Nature  and  scope  of  remedy  in  general. 

§  2.  Statutory  provisions  and  remedies. 

I  3.  Form  of  action. 

I  4.  Property  which  may  be  subject  of  action. 

§  5.  Title  to  support  action. 

§  6.   In  general. 

1  7.   Paper  title. 

§  8.   Equitable  title. 

I  9.   Title  from  common  source. 

§  10.  Prior  possession  of  plaintiff. 

§11.  Right  of  plaintiff  to  possession. 

§  12.  Ouster  or  disseisin  or  other  acts  of  defendant. 

§  13.  Demand  or  notice  to  quit. 

§  14.  Defenses. 

§  15.   In  general. 

1 16.   Title  or  right  of  possession  of  third  person. 

§  17.   Equitable  defenses  in  general. 

§  18.  Pendency  of  other  action  or  proceeding. 

IL   Jurisdiction,  Parties,  Process,  and  Incidental  Proceedings. 

§  19.  Parties  plaintiff. 

§  20,   In  general. 

§  21.  Parties  defendant. 

§22.   In  general. 

§  23.   Casual  ejector  or  tenant  in  possession. 

§  24.   Joinder. 

§25.  Intervention  and  bringing  in  new  parties. 

in.   Pleading  and  Evidence. 

§  26.   Declaration,  complaint,  or  petition. 

§  27.   Title,  estate,  and  possession  of  plaintiff. 

1 28.  Plea,  answer  and  disclaimer.' 

1 29.   Matter  in  abatement. 

§30.  Demurrer. 

§  31.   Amended  and  supplemental  pleadings. 
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§32.  Issues,  proof,  and  variance. 

§33.   Issues  in  general. 

i  34.   Necessity  of  proof  of  title  pleaded. 

§  35.   Evidence  admissible  under  pleadings. 

§  36.  Presumptions  and  burden  of  proof. 

§  37,  Admissibility  of  evidence. 

§  38.   Title  and  right  to  possession. 

§39.  Weight  and  sufficiency  of  evidence. 

§  40.   Title  and  right  to  possession. 

IV.   Trial,  Judgment,  Enforcement  of  Judgment,  and  Review. 

§41.  Questions  for  jury  in  general. 

§42.  Direction  of  verdict. 

§  43.  Instructions. 

§  44.  New  trial  on  ground  of  error  or  irregularity. 

§  45.  Judgment. 

§  46.   '  Form  and  requisites  in  general. 

§  47. .   Partial  recovery. 

§  48.  For  defendant. 

§  49.   Operation  and  effect. 

§  50.  Execution  and  enforcement  of  judgment. 

I  51.   Writ  of  possession. 

§  52.  Costs. 

V.    Damages,  Mesne  ProfitB,  Improvements,  and  Taxes. 

§  53.    Recovery  of  actual  damages  or  mesne  profits  in  action  ftf  eject- 
ment. 

§  54.    Measure  of  damages  or  profits. 

§  55.   Judgment  for  damages  or  mesne  profits  and  enforcement  thereof. 
§  56.    Rights  of  parties  as  to  improvements  in  general. 

§  57.    Statutory  provisions  as  to  improvements  or  taxes. 
§  58.    Improvements  for  which  compensation  may  be  claimed. 
§  59.    Grounds  for  compensation  for  improvements  or  taxes  paid. 
§  60.    Set-off  of  improvements  or  taxes  against  damages  or  mesne  profits. 
§  61.    Proceedings  for  allowance  for  improvements  or  taxes. 
§62.    Provisions  of  judgment  as  to  improvements  or  taxes  and  enforce- 
ment thereof. 

Cross-Refefences. 

Action  by  Jolut  tenant,  Fee  Joint  Tenancy, .  Instruction  as  to  execution  wlthont  consld- 

I  3.  I     eration,  see  Trial,  i  137. 

Action  involving  title  to  Indian  land,  see  Judgment  by  default,  see  Judgment,  {  40. 

Indians,  $  11.  I  Jurisdiction  of  territorial  courts,  see  Courts, 

Action  to  recover  possession  of  Indian  lands,      8  170. 

see  Indians,  S  23.  jury  trial,  see  Jury,  f  7. 

Against  vendee  under  executory  contract  of  I  Laws  relating  to  issuance  of  writ  as  denial 
purchase,  see  Vendor  and  Purchaser,  $  97. 1    of  due  process  of  law,  see  Constitutional 
Burden  of  proof  in  ejectment  by  vendor  |    Law,  8  161. 


against  vendee,  see  Vendor  and  Purchaser, 
I  99. 

By  allottee  of  Indian  lauds,  see  Indians,  8  23. 
By  vendor  against  vendee  in  possession,  see 

Vendor  and  Purchaser,  8  97. 
Competency   of   witnesses,   see  Witnesses, 

8  32. 

Conclusiveness  of  Judgment  In,  see  Judg- 


Llmltation  of  action  to  recover  possession 
of  Indian  lands,  see  Umitatlon  of  Actions, 

8  12. 

Limitation  of  action  in  action  for  recovery 
.  of  real  property  with  cancellation  of  deed, 

see  Limitation  of  Actions,  8  12. 
New  trial  as  of  right,  see  New  Trial,  88  88- 


ment,  88  246,  291.  |  ^^ 

Defense   in   ejectment  by   mortgagor,   see  Objections  to  proof  of  legal  title  by  parol. 


Mortgages,  8  91. 
Grants  of  oil  and  gas  in  land  not  subject 

to,  see  Mines  and  Minerals,  I  15. 
Injunction  pendente  lite,  see  Injunction,  8  9. 


see  Frauds,  Statute  of,  8  S9. 
Parties  to  appeal  from  Judgment  in  eject- 
ment, see  Parties,  8  2. 
Parties  plaintiff  to  action,  see  Parties,  S  1. 
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Pleading  result  in  Judgmrat  by  default,  see 
Judgment,  S  28. 

Presentation  In  lower  court  of  grounds  of 
review,  see  Appeal  and  Error,  i  172. 

Heal  parties  In  Interest,  see  Parties,  f  1. 

Recovery  of  leased  premises,  see  Landlord 
and  Tenant,  II  106-100. 

Repeal  of  statutes,  see  Statntes,  I  74, 

Right  to  recover  rent  due  and  enforce  land- 
lord's lien,  see  Action,  S  23. 

Right  of  vendor  to  maintain  action  on  default  I 
of  vendee,  see  Vendor  and  Purchaser,  §  99. 

Rights  under  oil  and  gas  lease,  see  Mines ' 
and  Minerals,  I  32.  < 


Separate  trials  by  possessors  of  separate 
tracts  of  land,  see  Trial,  I  2. 

fiufflclency  of  evidence,  see  Indians,  8  23. 

To  dispossess  wife  and  family  of  homestead, 
see  Homestead,  i  26. 

When  action  for  lies,  see  Indians,  f  23. 

When  lies  instead  of  forcible  entry  and  de- 
tainer, see  Forcible  Entry  and  Detainer, 
5  5. 

When  will  not  lie,  see  Indians,  I  23. 

Wliere  lessee  surrenders  to  subsequent  les- 
see and  action  by  grantee,  see  landlord 
and  Tenant,  8  14. 


I.  RIGHT  OF  ACTION  AND  DEFENSES. 

S  I.   Natare  and  Ecope  of  remedy  in  general. 

(1918)  Where  a  plaintiff  who  has  never 
voluntarily  parted  with  uis  title  to  real  es- 
tate brings  an  action  to  recover  the  same 
under  Stat.  1893.  S  4492  (Rev.  Laws  1910, 
8  4928),  and  couples  therewith  an  allegation 
that  certain  prior  Judicial  proceedings  under 
which  the  defendants,  who  are  in  adverse 
possession,  claim  title,  are  void  upon  the 
face  of  the  mandatory  record  thereof,  and 
prays  for  their  cancellation,  his  suit.  In  so 
far  as  it  is  a  direct  attack  upon  such  pro- 
ceedings, is  an  equity,  and  presents  for  de- 
termination the  question  of  the  validity  of 
such  prior  proceedings  upon  the  face  of  the 
mandatory  record  therein,  and  also  upon  any 
undisputed  fact  shown  without  objection. 
Richardson  v.  Carr,  68  Okla.  — ,  171  Pac. 
476. 

S  2.   Statatory  provisions  and  remedies. 

(1809)  Mansf.  Dig.  I  M76  (Ind.  Ter.  Ann. 
Stat  1809,  8  2&43).  put  fn  force  iu  Indian 
Territory  by  Act  Cong.  May  2,  1890.  ch.  182, 
26  Stat  81  (Ind.  Ter.  Ann.  Stat  1899,  p.  7), 
precluding  one  who  has  been  out  of  posses- 
rIou  of  land  for  five  years  from  maintaining 
an  action  to  recover  the  land,  where  he  does 
not  claim  the  title,  applies  to  actions  for  the 
recovery  of  lands  in  the  Choctaw  Nation,  as 
the  court  will  take  Judicial  notice  that  the 
title  to  such  lands  is  in  the  Nation,  and  not 
in  plaintiff. 

Robinson  v.  Nail,  2  Ind.  Ter.  500.  62  S. 
W.  49. 

8  3.   Form  of  action. 

(1912)  Where,  under  Comp.  Laws  1909, 
I  •6121,  a  plaintiff  seeks  to  recover  real  es-' 
tate  on  the  strength  of  a  paramount  equit- 
able title  against  a  defendant  who  holds  the 
legal  title,  the  action  is  in  the  nature  of  a 
suit  in  equity,  and  the  rights  of  the  parties 
must  be  governed  by  the  lules  pertaining  to 
such  suits. 

Wilson  V.  Bombeck,  —  Okla.  — .  127  Pnc. 
440. 

S  4.   Property  which  may  be  subject  of  ae* 
Hon. 

(1913)  Under  the  code,  action  of  eject- 
ment lies  to  recover  lands  held  under  a  lease 
for  a  term  of  years. 

Long  V.  Bagwell,  38  Okla.  31^  133  Pac. 
50. 


fi  5.  Title  to  support  action. 
8  6.   In  general. 

(1891)  To  maintain  ejectment  the  plaln- 
tllT  must  have  legal  title  in  the  premises, 
accompanied  with  the  present  right  to  pos- 
session. 

Adams  V.  Couch,  1  Okla.  17,  26  Pac. 
1009. 

(1891)  Code  Civ.  Proc.  Nebr.  §  411,  which 
provides  that  "the  usual  duplicate  receipt 
of  the  receiver  of  any  land  office  •  •  * 
Is  proof  of  the  title  equivalent  to  a  patent 
against  all  but  the  bolder  ot  an  actual  pat- 
ent," does  not  authorhse  a  racovery  in  eject- 
ment on  such  duplicate  receipt. 

Adams  V.  Conch,  1  Okla.  17,  28  Pac. 
1009. 

In  ejectment  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  defendant's. 

(1894)  Hurst  v.  Sawyer,  2  Okla.  470.  37 
Pac.  817;  (1898)  Myers  v.  Mathis,  2 
Ind.  Ter.  3,  46  S.  W.  178;  (1913) 
.Mitchell  V.  Humphrey.  36  Okla.  711. 
129  Pac.  744;  (1914)  Mullen  v.  Glass. 
43  Okla.  549,  143  Pac.  670;  (1915) 
Linam  v.  Beck.  51  Okla.  727.  152  Pac. 
344:  (1916)  AMridf;e  v.  Whitten.  56 
Okla.  694.  156  Pac.  («17;  (1910)  Relr- 
(ion  V.  Smith,  62  Okla.  48,  161  Pac. 
798;  Lynch  v.  Calkins.  75  Okla.  137, 
182  Pac.  225;  (I92t)  Starr  v.  Thomp- 
son. 80  Okla.  223,  195  Pac.  758. 

(1894)  Action  of  ejectment  lies  to  recover 
lands  under  lease  for  a  term  of  years, 

llurst  V.  Sawyer.  2  Okla.  470.  .'J7  Pac. 
817. 

(1S05)  tnder  Stat  1890,  ch.  70.  art  32, 
ejectment  will  He  by  a  landlord  to  obtain 
|M>ssesslon  of  property  for  the  nonpayment 
of  rent. 

Pappe  v.  Trout.  3  Okla.  260.  41  Pac. 
397. 

(1898)  An  occupant  of  a  town  lot  before 
legal  title  has  passed  from  the  government 
may,  under  provision  of  Stat.  1893.  §8  4491, 
4492  (Wilson's  Rev.  &  Ann.  Stat  1903, 
85  4787.  478.8).  mnlnbiin  ejectment  against 
one  who  is  In  possession  thereof. 

Shy  V.  Brockfaause,  7  Okla.  36,  64  Pac. 
306. 
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(1008)  In  ejectment,  under  2  Wilson's  i  (lOlS)  To  rapport  an  nrtlon  in  ejectment 
Rev.  &  Ann.  Stat  1003,  !  4788,  plaintiff  can  '  the  plaintiff  must  hare  some  title,  either  legal 
recover  only  by  showlnj;  eitber  a  lefml  or  I  or  equitable,  upon  wblch  to  recover  land 


equitable  title  and  tbe  right  of  possession. 
Jennings  v.  Brown,  20  Okla.  294,  M  Pac. 
667. 

(1910)  Gomp.  Laws  1909,  S  6122.  though 
authorizing  a  recovery  of  land  held  for  a 
term  of  years  in  ejectment,  does  not  author- 
ize the  maintenance  of  such  action  to  recover 
land  covered  by  an  oil  and  gas  lease  as 
against  the  lessor  or  his  grantee  when  the 
lessee  has  never  had  possession  nnder  the 
lease. 

Kolachuy  v.  Galbreath,  26  Okla.  772, 110 
Pac.  902. 

(1912)  In  this  state,  by  virtue  of  Gomp. 
Laws  1909,  {  6121,  the  plaintiff  In  nn  action 
for  the  recovery  of  real  property  is  not  re- 
quired to  have  the  legal  title,  or  all  the  title 
or  a  title  paramount  to  the  title  of  all  others 
in  order  to  enable  him  to  recover;  but  It  Is 
only  necessary  that  be  shall  have  some  kind 
of  an  estate  In  the  property  in  controversy 
legal  or  equitable,  and  that  bis  title  to  the 
property  stiall  be  paramount  to  that  of  tiie 
defendant 

Wilson  V.  Bombeck,  —  Okla.  — ,  127  Pac. 
440. 

(1913)  A  grantee  who  has  never  been  In 
possession  under  a  lease  of  oil  and  gas  In  a 
specific  tract  of  land,  of  the  rlgbt  to  pros- 
pect for,  extract,  and  appropriate  them,  and 
of  the  right  to  occupy  and  use  so  much  of 
tlie  surface  of  the  land  only  as  may  l>e  nec- 
essary to  find  nnd  remove  the  oil  and  gas, 
may  not  maintain  ejectment  thereon,  because 
the  lease  grants  no  corporeal  interest  or 
hereditament 

Priddy  v.  Thompson,  204  Fed.  966. 

(1914)  Where  plaintiff  instituted  this  suit 
in  ejectment  to  recover  possession  of  a  cer- 
tain tract  of  land  in  Waironer  county,  and 
the  undisputed  evidence  shows  that  defend- 
ant has  been  In  the  open  and  undisturbed 
possession  of  said  land  for  more  than  one 
year,  under  claim  of  title,  prior  to  the  date 
of  plaintltTs  deed  under  which  he  clnlms 
title,  It  was  held  that  the  deed  of  convey- 
ance relied  upon  by  him  was  void  as  ngainat 
defendant  in  possession  and  was  insufficient 
to  entitle  plaintiff  to  recover. 

Shaffer  v.  Turner,  43  Okla.  744,  144  Pac. 
366. 

(1915)  A  person  holding  n  valid  contract 
for  a  deed  from  the  owner  of  the  legal  title 
to  realty,  and  having  performed  and  fully 
complied  with  the  conditions,  and  made  pay- 
ments due  nnder  the  terms  of  said  contract 
up  to  time  of  commencement  of  ejectment 
suit  and  occupying  said  premises  at  the 
time  said  contract  waa  executed,  and  whose 
right  to  possession  was  never  disputed  by 
the  owner  and  bolder  of  the  legal  title.  haH 
an  equitable  interest  In  said  realty  sufRclent 
to  maintain  an  action  cf  ejectment,  as 
against  one  in  possession  clalnilns;  the  right 
thereto  under  the  same  contract  for  deed. 

I^ndrum  v.  Landrum,  50  Okla.  746,  151 
Pac.  479. 


held  and  occupied  by  another;  and  a  lease 
contract  In  form,  but  In  truth  and  fact  an 
option  contract,  is  not  such  title  to  warrant 
recovery  against  one  In  possession  claiming 

title. 

McElroy  v.  Moose,  61  Okla.  178, 161  Pac 

857. 

(1917)  Where  the  helra,  subsequent  to 
the  commencement  of  an  action  in  ejectment 
by  the  administrator  of  a  deceased  person 

for  recovery  of  lands,  have  conveyed  all  their 
interest  in  the  lands  In  question  to  defend* 
ant,  it  Is  held  that  It  is  error  for  the  court 
to  instruct  a  verdict  for  the  plaintiff,  repre- 
senting such  deceased  person,  upon  plaintiff's 
merely  proving  title  In  deceuaol  prior  to  the 
commencement  of  the  action. 

Eller  T.  Noah,  66  Okla.  222,  168  Pac 
819. 

(1918)  In  an  action  In  the  nature  of  an 
action  In  ejectment,  the  plaintiff  may  recover 
without  having  all  the  title,  either  legal  or 
equitable,  or  without  having  a  title  para- 
mount to  all  others.  It  Is  only  necessary 
that  he  have  some  kind  of  an  estate  in  the 
property  In  controversy,  either  legal  or  equit- 
able, and  tliat  tills  interest  shall  be  para- 
mount to  any  right  to  the  same  possessed 
hy  the  defendant,  although  the  legal  title  to 
the  property  may  be  outstanding  In  some 
third  person. 

Blancbard  t.  Reed,  67  Okla.  — ,  168  Pac 
418,  664. 

(1919)  Where  a  plaintiff  whose  tiUe 
originates  In  a  patent  from  United  States 
Clin  trace  bis  title  by  deeds  of  general  war- 
i-anty,  he  has  such  title  as  entitles  him  to 
ejectment  against  any  one  disputing  It 

Lynch  v.  Calkins,  76  Okla.  187,  182  Pac 
225. 

5  7.   Paper  title. 

(1001)  A  sheriff's  certificate  of  sale  and 
conveyance  of  land,  or  of  Improvements 
thereon,  unwarranted  by  any  law  or  order 
or  process  of  any  court  Is  not  evidence  of 
any  title  or  of  any  right  of  possession  In 
its  grantee  in  the  property  which  It  describes. 
Ilockett  T.  Alston,  110  Fed.  910. 

(1900)  A  sherirs  certificate  of  a  sale  of 
land  under  an  act  of  the  Cherokee  natlobal 

council  of  September  30,  1895.  relating  to 
intruder  Improvements,  Is  sufficient  evidence 
of  title  to  support  an  action  of  ejectment 
Hockett  V,  Alston,  3  Ind.  Ter.  432,  68 
S.  W.  675. 

;8.   Equitable  title. 

(1807)  A  person  qualified  to  make  honuh 
stead  entry  and  thus  acquire  title  becomes 
the  equitable  owner  of  the  tract  covered  bj 
his  bome^^tead  entry,  upon  his  complying  wlfib 
111  the  requlrenients  of  the  federal  laws  as 
to  improvements,  occupancy,  and  cultivation, 
aud  making  final  proof  and  receiving  final 
certificate  therefor,  and  his  grantee  is  in- 
vested with  such  title  by  accepting  a  conTer* 
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anoe,  by  warranty  deed,  to  said  tract  of  land 
from  sakt  entryman;  and  held  that  the  title 
thus  acQalred,  whether  In  the  original  home- 
steader or  in  his  grantee,  is  sufficient  to 
support  en  action  in  the  nature  of  an  action 
of  ejectment  to  recorer  the  possession  of  the 
land,  under  the  provision  of  Stat  1893, 
i  4492  (WUson'B  Bev.  &  Ann.  Stat.  1903, 
f  4788). 

Laugbliu  T.  Farbn,  7  Olda.  1,  SO  Pac. 
254. 

(1887)  An  equitable  title  to  a  tract  of 
land  la  sufficient  to  authorize  the  maintain- 
ing of  an  action  In  the  nature  of  ejectment 
by  the  holder  thereof  for  the  possession  of 
said  tract,  nnder  Code  CIt.  Proc.  I  614  (Wil- 
son's BeT.  &  Ann.  Stat.  1003,  I  4788). 

LanghUn  t.  Fariss,  7  Okla.  1,  50  Pac.  264. 

(1902)  A  person  holding  the  duplicate 
final  receipt  of  the  receiver  of  the  United 
States  land  office  for  land  taken  under  the 
homestead  laws  of  the  United  States  can 
maintain  ejectment  for  the  possession  of  the 
land  therein  deacribed. 

McCluiv  T.  Penny,  12  Okla.  SOQ,  70  Pac, 
404. 

(1913)  Under  Comp.  Laws  1909,  $  6122. 
an  equitable  title  will  support  an  action  In 
ejectment 

MitcheU  T.  Homphrey,  36  Okla.  711,  120 
Pac.  744. 

S  9.   Title  from  common  aoorce. 

(1904)  Where  both  plalntitr  and  defend- 
ant In  ejectment  to  recover  possession  of 
certain  Cherokee  Indian  land,  of  which  ptaln- 
tlff  had  prior  possession,  claimed  nnder  a 
common  source  of  title,  and  neither  the 
United  States,  .the  Cherokee  Nation,  nor  any 
Individual  Indian  was  a  party  to  the  suit, 
or  claimed  possession  of  the  land,  defend- 
ant was  not  entitled  to  attack  plaintiff's  title 
on  the  ground  that  the  common  source  had 
no  Bight  to  convey. 

Wllhite  T.  Coombs,  6  Ind.  Ter.  864,  82  S. 
W.  772. 

(191S)  In  an  action  In  ejectment,  plain- 
tiff must  recover  on  the  strengtltof  his  own 
title,  and  not  on  the  weakness  of  his  ad- 
versary's, and  where  both  parties  claim  title 
from  a  common  source,  all  things  else  being 
equal,  the  first  conveyance,  although  only  a 
lease,  If  valid  and  unexpired,  will  entitle  de- 
fendant to  a  judgment  as  against  plaintiff, 
who  claims  under  a  deed. 

Toung  V.  Chapman,  37  Okla.  10, 130  Pac. 
289. 

S 10.   Prior  poMCition  of  plaintiff. 

(1894)  In  an  action  of  ejectment,  the 
plaintiff  must  have  a  right  to  the  iKtssesslou 
of  the  land  at  the  time  of  the  commencement 
of  the  action. 

Harst  V.  Sawyer,  2  Okla.  470,  87  Pac. 
817. 

(1908)  Under  Mansf.  Dig.,  S  4476  (Ind. 
Ter.  Ann.  Stat.  1809,  S  2042),  no  action  to 
recover  realty,  where  plalniiff  did  not  claim 
title,  could  be  brought  wbere  plaintiff  bad 
been  five  years  out  of  possession. 

Tynon  v.  Hall,  22  Okla.  681,  OS  Fac.  896. 


S  11.  Right  of  plaintiff  to  possewion. 

(1894)  Plaintiff  must  have  a  right  to  the 
possession  of  the  land  at  the  time  of  the 
commencement  of  the  action. 

Hurst  V.  Sawyer,  2  Okla.  470,  87  Pac. 
817. 

(1907)  A  recorded  plat  of  lands  within 
a  city,  showing  lots,  blocks,  streets,  and 
alleys,  when  filed  by  the  owner  of  the  land 
embraced  In  the  plat,  constitutes  such  dedi- 
cation to  public  uses  of  the  streets  shown 
as  will  prevent  the.  owner  of  the  fee  from 
maiutuining  an  action  for  possession  against 
:in  adverse  claimant  of  a  portion  'of  the 

Edwards  v.  Brusha,  18  Okla.  234,  90  Pac. 
727. 

(1015)    It  is  the  light  of  possession  be- 
tween the  parties  in  an  action  of  ejectment 
[hat  is  tried,  and  this  right  of  possession  is 
the  title  that  is  to  be  adjudged  In  the  trial. 
McElroy.T.  Moose,  51  Okla.  173,  161 
Pac.  857. 

S  12.  Onsier  or  diseeisin  or  other  acts  of  de> 
fendant. 

(1804)  In  an  action  of  ejectment,  the 
plaintiff  must  show  that  the  defendant  un- 
lawfully and  without  right  keeps  the  plain- 
tiff out  of  possession,  before  he  can  recover 
in  the  action. 

Hurst  V.  Sawyer,  2  Okla.  Aid,  87  Pac. 
817. 

S  13.   Demand  or  notice  to  qnit. 

(1891)  Where  a  party  brings  an  action 
for  the  I'ecovery  of  the  possession  of  a  quar- 
ter section  of  land,  the  action  will  not  be 
Llisnilssed  because  It  fs  proved  that  tbe  per- 
son described  in  tbe  notice  to  quit  possession 
was  in  possession  of  only  ten  or  twelve  feet 
of  land. 

Seeley  v.  Adamson,  l  Okla.  78,  26  Pac 

1009. 

(1900)  A  notice  of  a  final  decision  of  the 
land  office  Is  not  an  absolutely  necessary 
condition  precedent  to  tbe  bringing  of  an  ac- 
tion by  tbe  successful  party  to  recover  pos- 
session of  tbe  real  estate. 

Klrtley  V.  Dykes,  10  Okla.  16,  <S  Pac. 
808. 

In  ejectment  by  the  Cberokee  Nation 
against  noncitlzens,  the  failure  to  serve  a 
notice  to  quit  is  waived  by  defendants  an- 
swering to  the  merits. 

(1902)  Hargrove  v.  Cherokee  Nation.  4 
Ind.  Ter.  129.  69  S.  W.  828,  affirmed 
(1004)  120  Fed.  186. 

S  14.  Defenses. 

S  15.  In  generaL 

(1895)  Where  a  landlord  brings  eject 
ment  against  his  tenant  for  possession  of 
the  land,  the  tenant  is  estopped  by  tbe  lease 
from  denying  the  landlord's  title,  and  he 
can  not  Introduce  as  a  defense  thiit  there  is 
a  contest  between  himself  and  tbe  landlord 
for  the  land  pending  In  the  land  department 

HamlU  V.  Jalonick.  8  Okla.  228,  41  Fac. 
189. 
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(1901)  PoasesBlon  of  land  by  defendant, 
or  of  the  improvements  on  It,  Is  prima  facie 
evidence  of  tlie  rlgbt  of  possession,  and  It 
must  prevail  in  an  action  of  ejectment,  in 
tbe  absence  of  competent  evidence  of  a 
snperlor  connterralllng  right. 

Hockett  V.  Alston,  110  Fed.  910. 

(1917)  A  recovery  by  plaintiff  in  an  eject- 
ment suit  may  be  defeated  by  defendant 
showing  title  in  himself;  and  title  in  defend* 
ant  may  be  shown,  though  It  be  acquired 
subsequent  to  the  commeneeujent  of  the 
action. 

EUer  V.  Noah,  66  Olcla.  222,  168  Pac. 
819. 

S  16   Title  or  right  of  poesesuon  of  third 

pcTHin. 

(19<)3)  Where  a  widow  was  not  In  pos- 
session of  hind  previously  owned  by  ber 
deceased  husband,  iind  dower  bad  not  beeu 
assigned  to  ber.  her  Inchoate  right  of  dower 

was  uo  defense  to  an  action  in  ejet-tment 
by  tbe  husband's  heir  to  recover  tlie  land. 
Riclinor  v.  Clalrt>er.  4  Ind,  Ter.  660.  76 
8.  W.  2n. 

3  17.  Equitable  defenses  in  general. 

(1S90)  In  ejectment,  a  Judgment  in  a 
previous  action  of  forcible  entry  and  de- 
tainer Is  iiiJidnilssible,  under  Miinsf.  I>ig. 
9  3367  (Ind.  Ter.  Ann.  Stat.  l^^Olt.  5  234U). 
providing  that  such  a  judgment  shall  not 
l)reclude  ejectment. 

Robinson  v.  Nail.  2  Ind.  Ter.  509.  52  S. 
W.  49. 

(1903)  lu  ejectment  by  ii  trustee,  his 
legal  title  will  not  prevail  against  the  cestui 
quo  trust  in  lawful  possession  under  the 
trust 

Blueher  v.  Overloes,  6  Ind.  Ter.  144,  89 
S.  W,  1021. 

(1010)  In  a  foreclosure  proceeding  by  ad- 
Tcrtlsemeiit  nuder  a  i)ower  of  sale,  failure 
of  the  mortgagee  to  give  notice  of  the  sale 
in  the  manner  and  for  the  time  provided 
in  the  mortgage  Invalidates  the  sale;  and 
such  irregularity  muy  be  pleaded  as  a  de- 
fense by  the  mortgagor  In  an  action  of  eject- 
ment brought  by  a  purchaser  at  tlie  sale  or 
by  his  grantee,  both  of  whom  bad  notice  of 
such  irregularity. 

Meadur  v.  Johnson,  27  Okla.  544,  112 
Pac.  1121. 

(1010)  By  reason  of  Mansf.  Dig.  S  SOiiH 
and  cb.  55  (Ind.  Ter.  Ann.  Stat  1899,  9 
3238),  in  force  In  the  Indian  Territory  be- 
fore the  admission  of  the  state,  a  defendant 
In  an  action  of  ejectment,  brought  in  one  of 
the  United  States  courts  of  the  Indian  Ter- 
ritory, may  plead  lu  his  answer  any  equit- 
able defmse  he  may  have  to  the  action. 
Mendor  v.  Jobnson.  27  OIeIh.  544,  112 
Pac.  1121. 

9  18.  Pendency  of  other  action  or  preceeding. 

(1016)  Where  an  notion  was  Instituted 
In  the  federal  court  to  cancel  a  certain  deed, 
and  while  this  notion  was  pending,  an  ac- 


tion In  ejectment  against  the  same  parties 
was  instituted  in  a  state  court  for  the 
recovery  of  possession  of  the  same  tract  of 
land,  it  was  held  that»  as  the  federal  court 
had  not  taken  Jurisdiction  of  that  phase  of 
the  matter,  the  said  ejectment  action  could 
lie  maintained  In  the  state  court. 

Davis  V.  Mlmey.  60  Okla.  244.  159  Pac. 
1112. 


II.    JURISDICTION.    PARTIES,  PROCESS, 
AND  INaOENTAL  PROCEEDINGS. 

S  19.  Partiei  plaintiff. 
§20.  In  general 

(1900)  Mansf.  Dig.  9  4939  (Ind.  Ter. 
Ann.  Stat  1899,  §  3144).  provides  that  all 
iwrsons  having  an  Interest  in  the  subject- 
matter  of  an  action  and  in  obtaining  the 
relief  demanded  may  be  Joined  as  plnintiff& 
Held  that  where  an  administrator  brought 
an  action  to  recover  the  ixissession  of  land 
owned  jointly  by  H.  and  the  deceased,  the 
widow  of  the  deceased  and  H.  were  proper 
parties  pluintiff. 

James  v.  Smith,  S  Ind.  Ter.  447.  58  S. 
W.  714. 

(19ir.)  I  nder  Comp.  Laws  190!*,  9  5558 
(Rev.  L:iw8  1010,  §  40.S1>,  the  assignee  of  a 
lease  contrnct  is  the  renl  party  In  Interest 
in  nji  nctlon  of  ejectment,  and  it  Is  no  de- 
fense tbat  the  action  is  for  the  benefit  of  the 
aaslgnor,  against  whom  a  plea  of  champerty 
might  jtrevail. 

McElroy   v.   Moose.  51   Okla.  173,  151 
Pac.  857. 

§  21.   Parties  defendant. 
9  22.   In  general. 

(1902)  A  complaint  in  ejectment  by  the 
Cherokee  Nation,  which  alleges  that  a  third 
jierson,  pursuant  to  an  agreement  with  the 
claimants  to  citizenship,  holds  the  land  Joint- 
ly with  such  ^'litimunts,  is  sufficient  to  author- 
ise the  making  of  the  third  iwrson  a  code- 
fendant.  within  Mansf.  Dig.  {  4!M0  (Ind. 
Ter.  Ann.  Stat  ISOO.  {  3149).  which  pro- 
vides that  any  person  may  he  made  a  de- 
fendant who  has  or  claims  an  interest  in  the 
Buit  adverse  to  plaintiff,  or  who  Is  a  nec- 
ess.try  iHirt.v  to  a  coni])Iete  determination  of 
the  action. 

Hargrove   v.    Clierokee   Nation,  4  Ind. 
Ter.  129.  (iO  S.  W.  SL>3. 

(191S)  Tersons  not  In  possession,  when 
claiming  itowncssory  rights,  are  proper,  but 
not  necessary  parties  defendant. 

Mullen  V.  Carter,  OS  Okla.  — .  173  Pac. 
512. 

j!  23.  Casual  ejector  or  tenant  in  posses- 

Bion, 

(1918)  In  an  action  In  ejectment,  where 
only  the  right  of  possession  Is  Involved,  the 
person  in  actual  occupation  of  the  premises 
is  always  a  necessary  defendant,  and  usu- 
ally, in  such  case,  if  Judgment  is  recovered 
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against  the  occupant,  it  binds  tbose  ubder 
whom  he  occupien  as  well. 

Mullen  V.  Carter,  68  Okla.  — ,  178  Pae, 
512. 

8  24.  Joinder. 

(1002)  Mansf.  Dig.  |  4U4(>  (Ind.  Ter. 
Ann.  Stat.  1S90.  9  3151),  does  not  mean 
that  any  person  who  has  an  interest  In  the 
subject- mntter  of  a  suit  for  recovery  of  i>os- 
session  of  land  niay  be  uinde  a  party,  but 
does  mean  that  in  order  to  entitle  one  to  he 
made  a  party  he  must  have  an  iiitet'<>st  in 
the  subject-matter  of  the  suit. 

Donohoo  V.  Howard,  4  Ind.  Ter.  433,  0!) 
S.  W.  927. 

8  2S.   Intervention  and  bringing  in  new  par- 
ties. 

(1901)  Where,  in  ejectment,  after  judg- 
ment by  default  against  the  defendant,  an 
intervener  is  permitted  to  file  an  answet*. 
and  it  appears  thereby  that  his  title  was  de- 
rived from  defendant  since  the  action  wa^ 
commenced,  such  answer  should  be  stricken 
out. 

Merrill  v.  Martin,  3  Ind.  Ter.  571,  &1 
S.  W.  539. 

(11H12)  rndor  Jict  t.f  tiie  canK-il  of  the 
Cherokee  Nntlou  of  Seirtcmlier  30,  1895. 
iimemled  Dcx-ember  21,  is;ir>,  providing  for 
the  sale  of  Improveuieiits  mmle  on  Cherobe;; 
lands  by  intruders,  requiring  payments  In 
«lx  equal  annual  installraents,  and  ennctins 
that  a  failure  to  pay  either  of  them  within 
three  months  after  due  will  work  a  for- 
feiture, and  that  a  like  forfeiture  shall  fol- 
low from  any  transfer  of  the  improvements 
by  the  purchaser  under  the  act  before  the 
last  instiiUment  Is  paid :  ficlil  that  a  plea 
of  intervention  by  the  Cherokee  Nation  In 
ejectment  by  a  plaintiff  claiming  title  under 
a  sale  by  the  Cherokee  Nation  to  hiit  grantor, 
not  setting  up  the  forfeiture,  but  alleglnK 
a  vfllid  sale  by  It  and  nonpayment  of  Install- 
mcntH,  tind  that  It  bad  an  interest  In  the 
improvements  to  tbe  extent  of  deferred  pay- 
ments, and  praying  that,  on  failure  of  the 
plaintiff  to  roi-uver,  It  should  have  Judgment 
or  posHcsston,  did  not  show  an  Interest  suf- 
ficient to  permit  intervention  under  Mansf. 
DIR.  M04U  (Ind.  Ter.  Ann.  Sbit  1899. 
§3151),  provkllng  that  any  one  having  an 
interest  In  the  proiierty  may,  on  application, 
be  made  a  iiarty  in  an  action  for  recovery 
of  real  property. 

Donohoo  V.  Howard,  4  Ind.  Ter.  433.  6!) 
S.  W.  927. 


III.  PLEADING  AND  EVIDENCE. 

*  26.   Declaration,  complaint,  or  petition. 

f  27.   Title,  estate,  and  possession  of  plaln- 

tUE. 

(1S91)  The  petition  in  an  action  (if  ejeci- 
ment  must  show  on  Its  f^ice  that  the  plain- 
tiff has  the  legal  title,  aoompanled  with  the 
present  right  to  possession. 

Adams  v.  Couch,  1  Okla.  17.  20  Pac. 
1009. 


<1896)  A  complaint  in  ejectm«t  under 
Stat.  1890,  ch.  70,  art.  32,  S  5,  Is  not  Insuf- 
flcioit  in  not  s[>ecillcally  alleging  that  plain- 
tiff Is  entitled  to  the  premises  in  suit,  where 
It  alleges  facts  leading  to  that  conclusion. 
Carson  v.  Butt.  4  Okla.  133.  46  Pac. 
596. 

(inoi)  The  provlKlons  of  Mansf.  Dig..  S 
2632  (Ind.  Ter.  Ann.  Stat.  1S99.  §  1916), 
that  In  ejectment  plaintiff  shall  set  forth  in 
bis  complaint  all  deeds  and  other  written 
evidences  of  title  on  which  he  relies,  and 
file  copies  tliereof,  are  for  the  benefit  of 
defendant,  and  are  waived  by  him  when  he 
answers  without  objection,  or  permits  Judg- 
ment by  default. 

Merrill  v.  Martin,  3  Ind.  Ter.  571.  64 
S.  \V.  539. 

(1004)  Whore,  lu  ejectment  to  recover 
possession  of  certain  Indian  lauds,  plaintiffs, 
who  were  I'nited  States  citizens,  claimed  ti- 
tle under  a  widow  wlio  was  a  Creek  citizen, 
but  the  complaint  failed  to  show  that  such 
widow  held  the  lands  as  a  part  of  her  al- 
lottable  [wrtlon  of  laud  tn  tbe  Creek  Na- 
tion, either  for  herself  or  for  an.v  of  her 
minor  children,  tbe  complaint  was  demur- 
rable. 

Denton  v.  Capital  Town  Site  Co.,  5  Ind. 

Ter.         S2  S.  W.  S.'-.2. 

(1911)  In  view  of  .Snyder's  Comp.  Laws 
1009.  fi§  5667,  6122,  relating  to  pleading  in 
ejectment  and  description  of  tlie  proiierty. 
It  is  not  necessary  for  plaintiff  in  his  peti- 
tion to  allege  from  whom  be  derived  his 
estate  in  the  land. 

Taylor  v.  Anderson,  107  Fed.  3S8. 

(1912)  Under  Comp.  l^iws  19t)9,  g  6122, 
the  plaintiff.  In  an  action  for  the  recovery 
of  real  estate,  is  not  required  to  deralgn  Ills 
title  with  particularitj'. 

Shellenbarger  v.  Fewel,  34  Okla.  79,  134 
Pac.  617. 

§  28.  Plea,  answer  and  disclaimer. 
i  29.   Matter  in  .abatemenl. 

(1895)  In  an  action  by  a  landlord  in  eject- 
ment, for  the  nonpayment  of  rent,  brought 
under  the  Code  of  1800,  a  plea  in  abatement 
to  the  plalutifTs  complaint  is  insufficient, 
because  a  plea  In  abateui^it  runs  only  to  the 
question  of  title. 

Pappe  v.  Trout,  3  Okla.  260,  41  Pac. 
397. 

9  30.  Demnrrer. 

(19(H!)  Where,  in  eje<*tment,  the  plaintiff 
in  setting  forth  statutory  requirements  In 
addition  thereto  sets  out  the  source  of  title 
of  each  of  the  parties,  and  a  demurrer  is 
died  to  such  ]>leading,  all  of  the  facts  pleaded 
will  be  considered  in  determinhig  Its  sufli- 
clency. 

Jones  v.  Cames,  17  Okln.  470,  87  Pac. 

Gr)2. 

(1915)  Wbei-o,  in  an  action  for  the  pos- 
session of  land,  filed  prior  to  May,  1913, 
when  the  Revised  Laws  of  1910  became  oiier- 
ative,  tbe  petition  contains  all  tbe  aUega- 
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tJcms  raqnlred  hj  Comp.  Laws  1909,  |  6122, 
It  Is  good  against  a  genemi  denmrrer. 

Frazler  t.  Nlcbols,  SO  Okla.  41,  150 
Pae.  7X0. 

S  31.   Amended  and  rapplemenul  pleadtnga. 

(1913)  Wbere  plaintiff  in  ejectment  al- 
Ifi^  In  his  original  petition  tlint  be  wns 
the  owner  of  the  legal  and  equitable  title  to 
the  land  In  controversy,  he  does  not  allege 
a  new  and  different  cause  of  action  in  his 
amended  petition  by  alleging  that  he  Is  the 
holder  of  tlie  legal  title  to  the  land  In  con- 
troveroy,  but  that  the  deed  executed  to  him 
was  executed  as  a  mortgage,  and  that  the 
conditions  bad  been  broken;  and  the  trliil 
court  committed  no  error  In  permitting  sucb 
amendment 

Maddln  t.  Robertson.  38  Okla.  526,  133 
Pac.  1128. 

{  32.  Isnies,  proof,  and  variance. 

S  33.   Issues  in  generaL 

(18D4)    In  ejectment,  all  defoises,  legnl 
and  equitable,  may  be  proven  under  a  gen- 
eral denial :  that  being  the  provision  of  Code 
Civ.  Proc.  Stat.  1890,  ch.  70.  art.  82,  |  6. 
Hurst  V.  Sawyer,  2  Okla.  470.  S7  Pac. 
817. 

(1894)  A  eeneral  denial  to  the  plalntlfTs 
complaint  In  ejectment  denies  that  the  plain- 
tiff by  virtue  of  bis  lense,  which  be  set  up 
did  then  and  at  that  time,  have  any  right 
of  possession  of  tbis  land,  and  that  the  plain- 
tiff had  the  right  of  possession,  and  that  thp 
defendant  did  unlawfully  keep  the  plalntirr 
out  of  the  possession  of  the  land,  and  puts 
these  two  things  in  issue,  and  a  demurrer 
thereto  will  not  lie.  and  should  be  overruled 
Hurst  V.  Sawyer.  2  Okla.  470,  87  Pac. 
817. 

(1904)  Under  a  federal  statute  provldinr 
that  town  property  In  the  Creek  Nation  sbnll 
be  appraised  by  a  board  of  town  site  com 
mlssloners,  and  gives  the  board  power  tc 
determine  which  contesting  claimant  shal' 
be  entitled  to  purchase  lots,  wbere,  in  eject 
ment  to  recover  town  lots,  the  answer  al 
leged  that  the  town  site  commission  had 
determined  the  Issues  in  favor  of  defendant 
held  tbat  while  the  answer  stated  a  defense 
the  questions  as  to  whether  the  hoard  In  fact 
acted,  what  the  action  was.  and  whether  it 
was  legal,  as  well  as  whether  plalntiCTs  prtoi 
possession  entitled  him  to  recover,  shoult^ 
have  been  investigated. 

Madden  v.  Anderson,  5  Tnd.  Ter.  552,  S2 
8.  W.  904. 

(1915)  In  an  action  of  ejectment,  where 
defendant  denies  the  plaintiff's  right  of  pos- 
session. It  is  incumbent  on  the  plaintiff.  In 
order  to  recover,  to  prove  blR  right  of  posses- 
sion at  the  commencement  of  the  action,  and 
that  the  defendant  unlawfully  keeps  him  out 
of  possession. 

McRlroy  v.  Moose,  61  Okla.  173, 151  Pac. 
857. 

(1918)  Judgment  for  plaintiff  can  not 
legally  be  rendered  in  an  action  of  ejectment 


withont  proof  of  the  avermenta  of  fibe  pMI- 
tlon  as  to  title  In  plaintiff. 

Buell  V.  U-Par  Har-Ha,  00  OUa.  79,  169 

Pac.  607. 

S  34.   Necessity  of  proof  of  thle  pleaded. 

(1S97)  Where  plaintiff  In  ejectment  al- 
leges that  he  was  In  possession  of  the  land 
when  ousted,  he  may  recover,  though  his 
evidence  only  shows  he  was  entitled  to  pos- 
session. 

Wilson  V.  Owens,  1  Ind.  Ter.  168,  88  S 

W.  976. 

S  35.   Evidence,  admissibile  under  plead- 
ings. 

(1894)  All  defenses  are  admissible  under 
the  general  denial  In  an  action  to  recover 
the  possession  of  real  estate. 

Hurst  V.  Sawyer,  2  Okla.  470,  87  Pac 
817. 

(1915)  Where  the  plaintiff  brlnn  eject- 
ment, under  Ck>mp.  Laws  1909,  i  6122,  the 
defendant,  under  i  6123,  under  general  de- 
nial, may  make  any  defense,  l^al  or  eqult 
able,  that  would  strengthen  hia  own  tlOe  or 
defeat  his  adversary's. 

Rowsey  v.  Jameson,  46  Okla.  780,  14» 
Pac.  880. 

(1916)  Where,  after  the  Issues  In  an 
ejectment  action  had  been  made  up,  defend- 
ants obtained  a  deed  from  plaintiff  for  the 
land  in  controversy,  and  upon  the  Introduc- 
tion of  this  deed  during  the  trial,  plaintiff 
'ttacked  the  same  upon  the  alleged  ground 
that  the  same  was  procured  fiirougb  fraud, 
md  defendants  urged  that  evidence  could 
not  be  reviewed  as  to  said  ^ud  because 
no  fraud  had  been  pleaded,  it  was  bdd  tliat 
the  admission  of  the  same  was  proper  under 
the  circumstances. 

Daria  v.  Mlmey,  60  Okla.  244,  169  Pnc 
1112. 

(1917)  In  an  ejectment  suit,  all  defenses, 
legal  and  equitable,  may  be  proved  In  evl- 
Leuce  under  a  general  denlaL 

Eller  T.  Noah,  66  Okla.  222,  168  Fee 
819. 

}  36.  Presnmprions  and  burden  ni  proof. 

(1913)  Where  the  defendant  In  an  action 
>f  ejectment  Is  In  possession  deralgnlng  title 
through  a'  deed  from  a  Oreek  allottee,  and 
tlie  plaintiff  claiming  title  through  a  subae- 
<iuent  deed  from  the  same  allottee  relies  for 
recovery  on  the  fact  that  the  first  deed  Is 
invalid  tiecnuse  of  the  minority  of  the  allot- 
tee at  the  time  of  Its  execution,  the  burden 
Is  upon  him  to  show  such  minority. 

Bell  V.  Bearman,  87  Okla.  646,  188  Pac. 
188. 

(1016)   One  resting  his  claim  to  the  poe- 

<?ession  of  lands  upon  a  lease  purporting  to 
be  executed  by  the  guardian  of  the  owner, 
must  show  valid  authority  as  guardian  to 
execute  such  lease.  In  the  person  pretending 
to  act  as  such  guardian. 

BIlby  V.  Brockmon,  66  Oklm.  714,  lOB 
Pac.  267. 


Digitized  by  Google 


541  [20feaa.I>lg.] 


EJBOTMBNT,  III,  IV. 


(1916)  la  a  mlt  In  ejectment  and  to  qnlet 
title,  wliere  the  plaintiff  Introduces  In  evt* 
dence  a  duly  acknowledged  general  war- 
ranty deed,  legal  In  Its  terms  and  valid  npon 
its  face,  from  the  owner  of  the  record  title 
to  the  land  in  controversy,  purporting  on 
its  face  to  convey  to  such  plaintiff  the  title 
to  such  lands,  such  deed  is  prima  fade  evi- 
dence of  title,  and  the  burden  of  proving  the 
invalidity  of  such  deed  by  reason  of  the 
minority  of  its  Indian  grantor  is  upon  the 
defendant  asserting  soch  invalidity. 

Hutchison  v.  Brown,  66  Okla.  2tS0,  167 
Fac.  624. 

9  37.   Admissibility  of  evidence. 

(1916)    In  view  of  Rev.  Laws  1910,  $  4929, 
the  court  did  not  err  in  permitting  defendant 
to  show  a  mistake  In  the  deed  to  the  lands 
In  question,  under  a  general  denlaL 
EwerC  V.  Beck.  236  Fed.  513. 

§  38.   TiUe  and  ri|^  to  poMenlon. 

(1896)  Whne,  before  trial  in  an  action 
of  ejectment  by  a  landlord  against  a  tenant, 
who  during  the  tenancy  purchased  an  out- 
standing title,  defendant  died,  plaintiff  could 
not  testify  as  to  the  making  of  the  lease. 
Cunningham  v.  Phillips.  4  Ofcla.  169,  44 
Pac.  221. 

(1901)  Where  plaintiff  in  an  action  to 
recover  posseBBlon  of  land  received  the  same 
by  gift,  and  immediately  went  Into  posses- 
sion, defendant  can  not  place  a  bill  ot  sale, 
made  by  grantor  subsequent  to  the  gift,  in 
evidence  to  defeat  plaintiff. 

Turner  v.  Gonzales,  S  Ind.  Ter.  6^,  64 
S.  W.  665. 

(1915)  Where,  in  an  action  for  rent,  the 
plaintiff  alleges  title  in  himself,  and  the  de- 
fendant denies  plalntltTs  title,  and  alleges 
title  and  possession  in  another  by  virtue  of 
a  writ  of  execution  based  upon  a  Judgment 
between  parties  who  do  not  stand  In  privity 
of  estate  with  plaintiff  or  defendant,  and 
plaintiff  offers  to  prove  that  the  title  of 
plaintiff  In  the  writ  of  execution  has  been 
cancelled  subsequent  to  the  date  of  the  judg- 
ment upon  which  such  writ  was  issued,  It 
was  error  to  exclude  sncb  evidence. 

Reynolds  v.  Brooks,  49  Okla.  188,  152 
Pac.  411. 

S  39.  Weight  and  niffideney  of  evidence. 
8  40.   Title  end  right  to  pouession. 

(1913)  Evidence  examined,  and  It  la  held 
that  It  falls  to  show  title,  either  legal  or 
equitable,  In  plaintiff,  and  that  the  finding 
of  the  court  on  the  evidence  In  favor  of  de- 
fendant was  correct 

Mitchell  V.  Humphrey,  36  Okla.  711,  129 
Pac  744. 

(1914)  Where  E^intlff  introduces  evi- 
dence in  an  action  of  ejectment  to  show  that 
the  towttslte  commission  scheduled  to  Wil- 
liam Campbell  of  Ada,  Ind.  Ter.,  lot  2  In 
block  98.  town  of  Okmulgee,  under  I  12  of 
the  Creek  Agreement  of  inoi  (Act  March  1, 
1901,  ch.  676,  81  Stat  866),  and  shows  by 
snch  evidence  that  plaintiff  had  the  property 
scheduled  in  the  name  of  William  Campbell 


through  hit  agmt,  Jesse  R.  HHI,  and  the 
plaintiff  paid  the  general  taxes,  paving  as* 
sessments,  and  the  Initial  payment  of  ten 
per  cent  of  the  amount  due  on  the  appraise- 
ment and  Improved  said  property  by  con- 
structing a  ten-foot  sidewalk  In  front  of 
said  lot,  and  had  posseaslou  of  the  same 
from  1902  until  1910,  at  which  time  the  de- 
fendant took  possession,  it  was  held  that 
such  facts  are  sufficient  to  show  a  para- 
mount title  to  said  lots  In  the  plaintiff. 

Miller  V.  Severs,  42  Okla.  378,  141  Pac. 
965. 

(1916)  In  ejectment  proof  of  possession, 
under  claim  of  title  by  the  plnintlff's  nnces- 
tor.  Is  sufficient  to  entitle  the  plaintiff  to 
recover,  unless  the  defendant  sbows  a  better 
title,  and  the  burden  Is  on  the  defendant  to 
prove  a  superior  title  or  right  of  possession. 
Byrne  v.  Kemals,  65  Okla.  6.  155  Pac. 
687. 

IV.  TRIAL,  JUDGMENT,  ENFORCEMENT 
OF  JUDGMENT.  AND  REVIEW. 

S  41.  Qnesdons  for  jury  In  gmeraL 

(1903)  In  ejectment  It  Is  the  province  of 
the  Jury  to  determine  which  of  the  parties 
plaintiff  and  defendant  has  the  better  title  to 
the  premises. 

Reynolds  v.  Clowdus,  4  Ind.  Ter.  679,  76 
S.  W.  277. 

(1915)  Where  in  an  action  for  ejectment 
the  evidence  is  conflicting  on  the  question  of 
notice  of  a  prior  unrecorded  lease,  it  was 
not  error  to  refuse  to  direct  a  verdict  for 
thepteintllC  1^.^ 
Bwert  v.  FuUerton,  225  Fed.  7SS. 

!  42.   Direction  of  verdict 

(1914)  Where  plaintiff  sued  defendants 
for  possession  of  lots  8,  9,  10,  11,  and  12  in 
block  8  of  the  town  of  Ralston,  In  this  state, 
md  the  undisputed  testimony  shows  that  said 
lota  are  situated  in  a  park  reserve  and  owned 
by  the  town,  and  were  not  claimed  by,  or  In 
possession  of,  defendants,  and  the  court  di- 
rected a  verdict  for  defendants,  it  was  held 
that  the  court  did  not  err,  for  there  was  no 
evidence  tending  to  support  plaintiff's  alleged 
cause  of  action. 

Stroud  V.  EUiott,  45  Okla.  447,  145  Pac. 
804. 

(1915)  Where,  when  both  plaintiff  and 
deffflidant  had  rested,  each  moved  the  court 
for  a  directed  verdict  In  his  favor,  such  re- 
quests were  concessions  by  each  party  that 
the  case  presented  no  question  for  the  jury, 
and  operated  as  a  waiver  by  each  of  his  right 
to  have  the  Jury  pass  upon  the  Issues;  but 
such  action  by  the  parties  did  not  take  from 
the  court  the  right  to  decide  that  the  conces- 
sion was  without  foundation,  and  to  reject 
the  attempted  waiver  of  submission  to  the 
Jury. 

Ewert  V.  Pollerton,  225  Fed.  758. 

§43.  Instructioni. 

(1809)  An  instruction,  In  ejectment,  to 
Qnd  for  the  parties  In  whose  behalf  the  evi- 
dence of  preponderates  on  the  iaanes  sub- 


Digitized  by  Google 


143 


EJECTMENT,  TV. 


[20kla.Dlg.]  543 


mltted.  Is  erroneous,  u  idalntlff  baa  tbe 
burden  of  proot 

Bobinsou  t.  NaU,  2  Ind.  Ter.  600,  52  S. 

W.  4a 

(1900)  Where  H.  claiuied  an  int««8t  in 
tbe  land  in  controvert,  and  was  a  party 
plaintiff  to  an  action  by  tbe  administrator 
of  the  deceased  to  obtain  possession  of  it,  it 
was  proper  to  instruct  tbe  Jury  concerning 
the  Interest  of  H. 

James  v.  Smitb,  3  Ind.  Ter.  447,  68  S. 
W.  714. 

<1903)  The  parties  in  ejectment  claimed 
land  formerly  owned  hy  S.,  plaintiff  claiming 
by  deed,  and  defendant  alleginK  tbat  S.  bud 
abandoned  tbe  land  and  had  permitted  It  to 
become  a  part  of  the  public  domain;  tbat  this 
abandonment  was  In  defendant's  favor,  and 
was  accompanied  by  a  verbal  gift  of  tbe  land 
to  defendant  by  S.,  but  this  was  denied  by 
bim.  Held,  that  It  was  not  error  to  instruct 
that,  if  defeudaut  had  a  better  title  than 
plaintiff,  the  verdict  should  be  for  defendant, 
but  that,  unless  defendant. had  some  convey- 
ance from  somebody  who  had  a  better  title, 
he  can  not  hold  possession  as  against  plain- 
tiff, provided  plaintiff  had  a  regular  chain  of 
title  from  the  original  owners. 

Reynolds  v.  Clowdus,  4  Ind.  Ter.  670,  76 
S.  W.  277. 

(1003)  Though  plalutiiT  In  ejectment 
must  recover  by  the  strength  of  his  own  title, 
it  was  not  error  to  Instruct  that  defendant 
should  have  Judgment  if  he  bad  tbe  better 
title,  where  tbe  parties  claimed  from  com- 
mon source. 

Reynolds  v.  Clowdns,  4  Ind,  Ter.  670, 
76  S.  W.  277. 

(1003)  An  instruction  that  if  plaintiff,  or 
those  through  whom  be  claimed,  had  aban- 
doned tbe  land  or  given  the  land  to  defend- 
ant, or  agreed  on  the  boundary  Hoe  and 
agreed  to  move  the  fence  on  the  same,  de- 
fendants were  entitled  to  ixnisesslon,  was  too 
broad,  as  plaintiff's  grantor  could  not  both 
abandon  the  lands  give  them  to  defendants. 
Reynolds  v.  Clowdus,  4  Ind.  Ter.  670,  76 
S.  W.  277. 

S  44.   New  trial  on  ground  of  error  or  irrega- 

lariiy. 

(1911)  The  party  against  whom  a  Judg 
ment  Is  reudered  In  a  foivlble  entry  and  de- 
tainer case  is  not  entitled  to  a  new  trial  by 
the  same  court  as  a  matter  of  right. 

Geter  v.  Ulrlcb,  27  Okla.  725,  113  Pac. 
713. 

1'nder  the  taws  in  force  In  the  Indian  Ter- 
ritory nt  the  time  of  the  erecUon  of  tbe 
state,  the  losing  party  in  an  ejectment  suit 
was  not  entitled  as  a  matter  of  right  to  a 
second  trlaL 

(1011)  Runynn  v.  Fisher,  28  Okla.  450, 
114  Pac.  717;  (1912)  Campbell-Ratcllff 
Land  Co.  v.  Klaus,  31  Okla.  120,  120 
Pac.  561. 

As  to  pending  actions  in  ejectment,  after- 
wards finally  determined  in  tbe  state  district 


courts,  the  losing  party  as  a  matter  of  xigbt 
was  not  entitled  to  a  second  trial. 

(1911)  Runyan  t.  Fisher,  28  Okla.  450, 
114  Pac.  717;  (1912)  CampbeU-Ratcllff 
Land  Co.  t.  Klaus,  81  Okla.  120.  120 
Pac.  561. 

S  45.  Judgment. 

S  46.   Form  and  requisites  in  generaL 

(liWO)  Where  there  has  been  a  recovery 
of  the  possession  of  ]and»  held  aliversely, 
the  successful  plaintiff  is  entitled  to  tbe 
growing  crops,  as  against  the  evicted  defend- 
ant who  planted  them,  on  a  final  decision  of 
ouster,  unless  such  growing  crops  have  ma- 
tured and  been  severed  from  the  realty. 
Kirtley  v.  Dykes,  10  Okla.  16,  62  Pac. 
808. 

(l!tlS)  Where  a  number  of  persons.  In 
possession  of  separate  parts  of  a  particular 
tract  of  land,  but  having  no  common  interest 
therein,  are  joined  in  an  action  In  ejectment, 
including  the  entire  tract.  It  would  be  proper 
for  the  court  to  order  separate  trials;  and 
it  may  do  this  on  its  own  motion,  when  it 
becomes  apijarent  that  the  several  parcels  In 
controversy  are  separate  and  distinct,  and 
tbat  the  several  defendants  rely  upon  differ- 
ent sources  of  title;  but  said  defendants 
may  flle  separate  answers  if  tbey  consent 
that  the  several  actions  may  be  consolidated 
and  tried  together,  or  If  they  do  not  object 
to  such  consolidation  and  trial ;  and  In  sucb 
case  judgment  may  be  rendered  against  all 
for  the  iH)ssession  of  the  entire  premise, 
instead  of  against  each  for  the  particular 
part  he  occupies. 

Mullen  v.  Carter,  68  Okla.  — ,  173  Pac. 
512. 

§  47.  •  Partial  recovery. 

(1007)  Where  one  brings  an  action  to  re- 
cover land,  and  tbe  facts  show  tbat  he  Is  en- 
titled to  recover  but  a  portion  thereof,  he 
may  recover  that  part  which  the  pleadings 
and  the  facts  show  him  entitled  to. 

towards  v.  Brusha,  IS  Okla.  234.  00  Pac. 
727. 

(1918)  In  an  action  for  tbe  recovery  of 
land,  the  plaintiff  may  recover  sucb  part  of 
tbe  lami  to  which  be  shows  title  and  right 
of  possession,  notwithstanding  he  is  not  en- 
titled to  recover  all  of  the  land  sued  tor. 
Jameson  v.  Koodwiu,  66  Okla.  146,  170 
Pac.  241. 

S  48.   For  defendant. 

( 1911 )  Where  in  ejectment,  defendant 
asks  no  affirmative  relief  by  way  of  cross- 
)>etItion.  a  Judgment  divesting  title  out  of 
plaiutiff,  and  removing  cloud  on  defendant's 
title,  is  erroneous. 

Powers  V.  Van  Dyke.  20  Okla.  308,  117 
Pac.  797. 

§  49.   Operation  and  effect. 

(1S96)  Where  a  Judgment  by  default  is 
reudered  in  favor  of  a  plaintiff  in  an  eject- 
ment suit,  and  no  issue  has  been  raised  b7 
the  defendant  as  to  tbe  right  of  tbe  plalntiir 
to  tbe  possession  of  the  land,  the  defendant 
can  not  ask  a  new  trial  as  provided  by  the 
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Code  (Stat  U08.  I  4496;  WUson's  Rev.  & 
Ann.  Stat  1908.  i  4792),  being  made  by  the 
statute  as  a  matter  of  rlgbt  In  an  ejectment 
proceeding. 

Province  v.  Lovl,  4  Okla.  672.  47  Pac. 
476. 

(Iflli))  A  Judgment  in  an  ejectment  suit 
involving  tlic  possession  of  Indian  lands,  ren- 
dered prior  to  the  issuance  of  a  patent  there- 
for, can  not  affect  the  rights  of  the  patentee 
to  the  lands  therein  described,  so  long  as 
sQcb  patent  Is  outstanding. 

Reynolds  v.  Brooks,  49  Okla.  188,  152 
Pac.  411. 

550.  Exeention  and  enforcement  of  jndgment. 

551.   Writ  of  posscBBion. 

(1903)  The  service  of  a  writ  of  ouster 
in  an  ejectment  salt  will  not  be  «iJoined, 
where  petitioners,  who  were  defendants  In 
the  ejectment  suit,  are  claiming  under  con- 
demnation proceedings  after  the  final  Judg- 
ment in  ejectnient.  where  the  proceedings 
were  void;  the  statute  being  unconstitutional 
in  fniUng  to  provide  for  notice  to  the  land- 
owner. 

Board  of  Education  of  City  of  Etillwater 
V.  Aldredge,  13  Okla.  205,  73  Pac.  1101. 

552.  Costa. 

(1011)    The  plaintiff  In  an  action  of  eject- 
ment who  obtains  judgment  lu  the  trial 
court  for  possession,  is  also  entitled  to  Judg- 
ment for  bis  costs,  by  Snyder's  Stut.  S  6115. 
MaHarry  v.  Eatman.  29  Okla.  46,  116 
Pac.  935. 


V.  DAMAGES.  MESNE  PROFITS,  IMPROVE- 
MENTS, AND  TAXES. 

S  S3.  Recovery  of  actual  damages  or  mesne 
profits  in  action  of  ejectment. 
Under  Mansf.  Dig.  i  2637  (Ind.  Terr.  Ann. 
Stat  1800,  t  1921).  providing  that,  in  an 
action  to  recover  land,  plaintiff  prevailing 
may  recover  rents  and  proflts,  they  may  be 
recovered  from  the  time  of  institution  of  an 
action  under  Act  Cong.  June  28,  1898,  ch.  517, 
if  3,  4,  6,  30  Stat.  406,  407  (Ind.  Ter.  Ann. 
Stat  1899.  il  57a,  57t,  57v),  by  an  Indian 
nation  to  recover  land  of  an  Intruder. 

(1902)  Brought  v.  Cherokee  Nation,  4 
Ind.  Ter.  462,  60  S.  W.  f»7.  reversed 
(1904)  129  Fed.  192.  ' 

(1004)  Under  the  express  provisions  of 
Mansf.  Dip.  8  2637  (Ind.  Ter.  Ann.  Stat 
1899,  S  1^1),  a  successful  plaintiff  lu  eject- 
ment Is  entitled  to  recover  the  rents  and 
profits,  as  damages  for  the  wrongful  deten- 
tion of  the  premises. 

Price  v.  Cherokee  Nation,  5  Ind.  Ter. 
518.  82  S.  W.  893. 

S  54.  Measure  of  damages  or  profits. 

After  a  Judgment  determining  the  title  In 
ejectment  against  the  bona  fide  occupant 
and  fixing  his  Iten,  under  Mansf.  Dig.  1884, 
ch.  56,  IS  2645,  2646  (In<1.  Ter.  Ann.  Stat 
1800,  SS  1920,  1030),  the  latter  is  chargeable 
not  only  with  the  rental  value  of  the  land 
without  the  improvements,  but  with  the 
rental  value  of  the  land  and  the  improve- 


ments. In  any  subsequent  accounting  between 
the  parties. 

(1901)  Hardeman  v.  Turner,  112  Fed.  41, 
appeal  dismissed  (1903)  101  U.  S.  662. 
48  L.  ed.  308,  24  S.  Ct.  840. 

(1018)  lu  an  action  for  the  recovery  of 
real  proiHirty  nnd  for  other  relief  Incidental 
thereto,  in  which  plaintiffs  seek  to  recover 
Judgment  for  rents  for  five  years  next  pre- 
ceding and  including  the  year  in  which  the 
action  is  commenced,  the  wrongful  occupa- 
tion of  the  premises  having  been  determined, 
the  period  of  limitations  for  the  recovery  of 
the  usable  value  Is  fixed  by  Rev.  Laws  1010. 
S  2873,  at  not  exceeding  six  yeara  next  pre- 
ceding the  commencement  of  the  action. 
Campbell  v.  Dick,  71  Okla.  — ,  176  Pac. 
520. 

S  55.  Judgment  for  damages  or  mesne  profits 
and  enforcement  thereof. 

( 1902 )  Where  phtlntlff  in  ejectment 
claimed  title  under  a  sale  by  the  Cherokee 
Xation  to  his  grantor,  and  defendant  claimed 
under  a  sale  from  an  allied  Intruder,  whose 
interests  in  the  nation  claimed  to  have  sold, 
and  the  nation  intervened,  claiming  posses- 
sion only  for  the  nonpayment  of  installments 
of  the  purchase  price,  and  a  receiver  for 
rents  and  profits  was  apriointed;  held  that 
plaintiff  having  failed  to  show  title,  and  the 
Cherokee  Nation  having  fulled  to  allege  a 
sufficient  interest  to  permit  it  to  intervene, 
the  court  properly  ordered  the  money  de- 
rived from  the  receivership  to  be  paid  to 
defendant 

Donohoo  V.  Howard,  4  Ind.  Ter.  433,  69 
S.  W.  927. 

§  56.   Rights  or  parlies  as  to  improvements  In 

general. 

(1901)  Where,  In  an  a<tion  to  recover 
possession  of  land  it  ai)i)eared  that  defendant 
built  a  fence  around  tbe  same,  and  had  at 
one  time  brought  stdt  to  recover  the  land; 
that  he  had  put  a  stop  to  plaintiff's  cutting 
the  fence,  and  brought  an  injunction  suit 
against  plaintiff,  and  the  court  instructed 
the  Jury  to  return  a  verdict  for  plaintiff  for 
the  buildings  and  improvements  on  tbe  prem- 
ises; held  pro]>er,  since  defendant  had  not 
I>eaceably  improved  the  land. 

Turner  v.  Gonrales,  3  Ind.  Ter.  840,  64 
S.  W.  565. 

(1904)    In  ejectment,  where  there  Is  a 
prayer  for  damages  for  the  wrongful  deten- 
tion of  the  premises,  a  tender  of  money  for 
Improvements  need  not  be  brought  into  court. 
Price  V.  Cherokee  Nation,  5  Ind,  Ter, 
518,  82  S.  W.  803. 

(1912)  Mansf.  Dig.,  S  2644  (Ind.  Ter. 
Ann.  Stat.,  1899.  I  1028),  which  provides 
that,  "if  any  person  believing  himself  to  be 
tbe  owner  cither  in  law  or  equity,  uiriler 
color  of  title,  has  peaceably  Improved,  or 
shall  peaceably  Improve,  any  land  which, 
upon  Judicial  Investlgatiou,  shall  be  decided 
to  belong  to  another,  the  value  of  tlie  im- 
provements made"  are  to  be  paid  by  the  sue- 
cessfal  party  before  be  can  obtain  posses- 
sion, does  not  entitle  a  defendant  to  compeir 
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■aUon  for  ImproraDOits  madtt  after  mlt 
brought  against  bini  (or  tlio  land. 

KeTHolda  t.  FeweU  34  OUa.  112, 124  Pac. 
62S. 

1 57.  Statutory  prmriiimi  u  to  improv«meiiu 
or  taxes. 

(1806)  To  assert  a  right  as  an  occnpylng 
claimant,  the  party  mast  bring  himself 
within  the  statutory  provisions;  and,  in  the 
absence  of  such  diowlng,  defendant  in  eject- 
ment should  be  regarded  as  a  trapasser, 
without  right  to  a  Jury  to  assess  the  value 
at  his  ImproTements. 

Province  v.  Lovl,  4  Okla.  672,  47  Pac. 
476. 

S  58.  Improvements  for  which  compenution 
may  b«  claimed. 
(laaO)  In  an  ejectment  suit  where  a 
plaintiff  obtained  judgment  in  the  district 
court  for  the  possession  of  certain  premises 
and  the  defendants  appealed  therefrom  and 
the  Judgment  Is  afflriued  upon  appeal,  the 
defendants  are  not  entltle'l  to  compensatioa 
for  improvementa  made  on  said  premises 
after  the  suit  was  brought  against  them  for 
the  land. 

First  NaL  Bank  BIdg.  v.  Riddle.  77  Okla. 
143,  187  Pac.  479. 

{  59.  GronndB  for  compenBation  for  improve- 
ments or  taxes  paid. 

(1008)  Under  Mansf.  Dig.  il  2644,  2645 
(Ind.  Ter.  Ann.  Stat  1S09,  H  1028,  1029). 
relating  to  recovery  for  Improvementa  peace- 
ably made  on  land  which  belonged  to  an- 
other, plaintiff  can  only  recover  for  such 
Improvements,  where  he  bad  color  of  title 
to  the  land  and  made  the  Improvements  In 
good  faith. 

W.  O.  Whitney  Lumber  Co.  v.  Crabtree. 
166  Fed.  738. 

9  60.  Set-off  of  improvements  or  laxee  against 
damages  or  mesne  profits. 
(1000)  Where,  In  an  application  for  a 
writ  of  restitution  based  on  a  Judgment  in 
ejectment  rendered  four  years  previous,  the 
court  found  the  rental  value  of  the  premises 
to  be  $30  per  month  durioK  the  interim,  and 
gave  Judgment  for  plaintiff,  subject  to  de- 
fendant's lien  for  improvementa  for  $188,  It 
was  not  error  to  allow  rent  at  the  same  rate 
until  the  Hen  should  be  discharged  thereby, 
since  the  time  required  to  discharge  the 
lieu  would  be  so  short  that  the  rental  value 
of  the  premises  could  not  vary  greatly  In 
the  meantime. 

Hardeman  v.  Turner,  3  Ind.  Ter.  388, 
58  S.  W.  662. 

(1900)  Where,  in  1805  plaintiff  brought 
ejectment  for  premises,  claiming  mesne 
profits,  defendant  Interposed  a  claim  for  Im- 
provements, and  judgment  was  rendered  for 
plaintiff,  subject  to  a  lien  in  favor  of  defend- 
ant for  $1600  as  the  value  of  the  improve- 
ments; held,  on  application  for  a  writ  of 
restltntlon  four  years  thereafter,  that  It  was 
not  error,  under  Ind.  Ter.  Ann.  St&t.  1800, 
Sfi  1929,  1931  (Mansf.  Dig.  IS  2645.  2647), 
authorizing  allowance  of  rents  as  a  set-off 
Against  lmprovem«its  and  taxes,  to  allow 


plaintiff  rent  on  the  premises,  Inclading  the 
Improvements  from  the  date  of  entry  of  the 
Judgment  to  the  date  of  application  for  the 
writ,  defendant  being  allowed  Interest  oh  the 
value  of  Improvements  from  the  same  date, 
since  the  Judgment  in  ejectment  operated  to 
transfer  the  Improvements  to  plaintiff. 

Hardeman  v.  Turner,  3  Ind.  Ter.  838.  58 
8.  W.  562. 

§  61.  Proceedings  for  allowance  for  improve, 
ment  or  taxes. 
(1912)  An  application  for  the  beneflt  to 
be  derived  from  Gomp..  Laws  1909,  11  6128- 
6134,  relating  to  recovery  for  improvements, 
may  be  made  by  the  claimant  on  return  of 
the  mandate  of  the  Suprane  Court  in  an 
action  of  ejectment 

Wolcott  y.  Smith.  33  Okla.  249,  124  Paa 
970. 

(1912)  A  Judgment  for  the  value  of  im- 
provements made  by  an  unsuccessful  defend- 
ant in  an  action  In  the  nature  of  ejectment 
can  not  be  allowed  In  that  action,  but  recov. 
ery,  If  had  at  all.  must  be  had  under  the 
provisions  of  »  S06-602  (SS  4794-4800).  art 
25,  ch.  66,  Wilsons  Rev.  A  Ann.  Stat  1903; 
Ck>mp.  Laws  1009.  SI  6128-6184. 

Wolcott  T.  Smith.  S3  Okla.  249.  124  Pac. 
970. 

(1910)  It  is  error  to  refuse  an  unsuccess- 
ful defendant  in  ejectment,  after  judgment 
has  been  rendered  agaln^it  him,  where  de- 
mand therefor  Is  seasonably  made,  a  day  In 
court  to  attempt  to  prove  a  claim,  then  as- 
serted, nnder  the  Occnpying  Claimant's  Act 
(Itev.  Laws  1910,  I  4935). 

Provens  v.  li^an,  67  Okla.  ITS,  156  Pac. 
861. 

(191il)    A  determination  of  the  rights  of 

tm  occnpying  claimant  has  no  proper  place 
In  the  trial  of  the  main  Ifsue  of  ^ectment 
even  though*  the  parties  consent  to  submit 
such  issue  upon  the  main  trial. 

Scott  V.  Potts.  €0  Okla.  228.  159  Pac. 
032. 

S  62.  Provisions  of  jndgmeot  as  to  improve- 
ments  or  taxes  and  enforcemenl 
thereof. 

(1806)  While  a  defendant  in  ejectment 
must  account  for  the  benefits  derived  from 
the  use  of  the  land,  plaintiff  will  not  be  given 

repossession  without  remunerating  defendant 
for  improvements  made  on  the  land. 

White  V.  Brown,  1  Ind.  Ter.  98.  38  S.  W. 
335. 


ELECTION. 

As  to  measure  of  damages  for  conversion, 
see  Trover  and  Conversion,  f  24. 

As  to  one  of  several  acts  relied  on  for  con- 
viction, see  Criminal  Law.  I  875. 

As  to  theory  of  cause  of  action,  see  Pleadlns, 
8  164. 

Between  testamentary  provisions  and  other 

rights,  see  Wills,  1 9a 
By  seller  to  retake  goods  Rold,  see  Sales,  I  8S.  - 
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By  state  as  between  counts  of  Indictment, 

see  Indictment  and  Information,  I  88. 
Estoppel  after  election,  see  Contracts,  i  37. 
Of  holder  of  collateral  security,  see  Election 

of  Remedies,  S  2. 
Of  landlord  to  treat  holding  over  as  renewal 

or  extension  of  lease,  see  Landlord  and 

Tenant.  S  90. 


Option  under  oil  and  gas  lean,  see  Indlam^ 

I  14. 

To  renew  lease,  see  Landlord  and  Toiant, 

i  20. 

Under  option  to  purcbase  land,  see  Vendor 
and  Purchaser,  12. 


ELECTION  OF  REMEDIES. 

This  topic  INC9«UI)ES  choice  between  different  means  of  redress  afforded  by 
law  for  the  same  Injury,  or  different  forma  of  proceedlnft  on  the  same  cause  of  ac- 
tion ;  when  sui'h  election  Is  allowed  or  required ;  and  nature,  requisites,  operation  and 
effect  of  snch  election. 

It  EXCLUDES  election  between  luconHistent  or  alternative  rights  (Wills;  Contracts; 
Equity) ;  election  betwen  remedies  Incident  to  particular  transactions  (Carriers;  In- 
surance; sales;  and  other  specific  beads)  and  election  between  counts  in  pleadings 
(Pleading);  or  In  Indictments  (IndicUnent  and  Information). 


Anaiysis. 

§  1.    Causes  of  action  and  remedies  subject  to  election. 

§  2.    Inconsistency  of  alternative  remedies. 

§  3.   Right  of  election. 

§  4.    Necessity  for- election. 

§  5.    Acts  constituting  election. 

§  6.    Validity  and  finality  of  election. 

§  7.   Mistake  or  ignorance  of  facts. 

§  8.   -Want  of  jurisdiction  or  ineffectiveness  of  remedy. 

§  9.    Operation  and  effect. 
§  10.   In  general. 

Cross-References. 


See  Indictment  and  Information.  S  88. 

As  between  defenses  f^t  up  in  different 

connts  of  answer,  see  Pleudlniz.  S  104. 
Between  actions  improiwrly  joined,  w-e  l'le.;(l- 

Ing,  S  164. 

Between  counts  of  Indictment  or  Informii- 
tion,  see  Indictment  and  Information, 
{88. 

Between  counts  of  Information,  see  Indict- 
ment nnd  Information,  82. 

Between  defenses  not  compulsory,  see  Plead- 
ing, S  3». 

Between  oCfenses  improiwrly  joined,  see  In- 
dictment and  Information,  S  88. 

Between  paragraphs  of  petition,  see  Plead- 
ing, i  1R4. 


Between  several  defensea.  see  Criminal  Law. 

9  231. 

By  holder  of  mortgage  after  default,  see 
Afortgnges.  i  103. 

Election  betwen  testamentary  provisions  and 
other  rights,  see  Wills.  {  98. 

Harmless  error  in  rullnR  on  motion  to  com- 
pel election,  see  Appeal  and  Error.  $  ^Zl. 

In  prosecution  for  rape,  see  Criminal  iJtw. 
S  203. 

Of  defense  by  pleader,  see  Pleadings.  S  40. 
Of  prosecuting  attorney  to  try  accused  for 

lesser  offense  included  in  same  criminal 

act,  see  Criminal  law,  9  111. 
Requiring  state  to  elect  on  which  act  It 

will  rely  for  conviction,  see  Criminal  Law. 

§  37S. 


{ 1.   CauKs  of  iction  and  ramedieB  nibject  lo 
election. 

(1914)  In  respect  to  a  neglected  duty  im- 
posed by  law,  by  reason  of  a  relation  of 
the  parties  created  by  contract,  the  injured 
person  may  elect  to  toe  upon  the  contract, 
or  treat  the  wrong  as  a  tort  and  bring  an 
action  ex  delicto. 

Chicago,  R.  I.  ft  P.  Ry.  Co.  r.  Harring- 
ton. 44  Okla.  41,  143  Pac.  325. 

(IS— Okla.  2.) 


{  2.   Inconsistency  of  slternative  remedies. 

(1917)  The  acceptance  of  a  pledge  does 
not  suspend  the  pledgee's  remedies  against 
the  debtor  after  the  debt  falls  due.  and  the 
pledgee  had  an  option  to  make  tbe  debt  out 
of  the  property  pledged,  or  to  pursue  his 
r«nedles  against  the  pledgor  In  the  same 
'  manner  as  If  the  contract  of  ple^e  had  not 

Ricks  V.  Johnson.  62  Okla.  125.  162  Pac. 
4m 
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(1917)  The  holder  of  a  note  aa  collateral 
security  can  not  be  coiui)elIe<l  to  maUe  an 
election  as  to  whether  he  will  enforce  the 
priuciiial  or  collnterut  obllgution. 

Blcks  T.  JohuBon,  62  OUa.  125.  162  Pac. 
476. 

(1918)  Where  an  application  for  a  loan 
was  forwarded  by  the  agent  of  applicuut  and 
the  amount  of  the  mortKuxe  loan  was  pnid  by 
mortgagee  to  it,  an  action  by  the  mortgagor 
to  recover  the  amount  of  the  loan  from  his 
Afent  held  an  election  of  remedies  barring 
a  defense  to  the  mortgage  that  the  considera- 
tion was  not  received. 

Fti-st  Tru^t  &  Savings  Bank  of  Chicago 
V.  Bluodwortb,  70  Okla.  — ,  174  Pac. 
545. 

(1919)  Minors  whose  land  was  sold  at 
guardian's  sale  under  secret  anderstandlni: 
that  purchaser  should  not  pay  therefor  aftei- 
conflruiatlon  and  a  deed  to  purchaser,  were 
not  estopped  to  sue  to  cancel  pui-chnser's 
mortgage  of  land  because  of  their  prior  ac- 
tion against  sureties  of  former  guardian  for 
amounts  found  due  them  by  county  court 
on  guardian's  final  account. 

Alliance  Trust  Co.  t.  Choate.  76  Okla. 
269.  185  Pac  113. 

(1920)  An  action  was  instituted  by  the 
T^or  seeking  the  cancelhition  of  a  dee<l 
to  certain  real  estnte  on  the  ground  of  fraud. 
The  answer  filed  by  defendants  denied  that 
any  fraud  was  practiced  in  securing  tnb 
deed.  Pending  the  action  piiilDtitf  died. 
The  cause  was  afterwards  revived  in  the 
name  of  the  administrator.  The  action 
was  dismissed  by  the  administrator  with- 
out prejudice,  and  the  instiiut  action  iu- 
stituted,  asking  judgment  fur  the  balunce  of 
tbe  purchafie-money.  Held,  the  former  suit 
did  not  constitute  such  an  election  as  to 
bar  the  action  Instituted  by  the  adminis- 
trator. 

Mcintosh  V.  Lynch,  78  Okla.  85,  ISfe 
Pac.  1079. 

(1920)  Plaintiffs  purchased  from  defend- 
ants a  certain  truck,  which  was  warranted 
to  be  of  the  one-ton  capacity.  Afterwards 
it  was  discovered  the  truck  failed  to  be  as 
warranted,  and  the  same  w;i8  tendered  to  de- 
fendant, and  a  demiind  mude  for  tbe  re- 
turn of  the  purchase-nioney,  which  was  re- 
fuse by  the  defeadiint  '  Plaintiffs,  then 
instituted  an  action  to  rescind  the  contract 
and  recover  tbe  purchase- money.  On  the 
trial  of  tbe  cause  it  appeared  that  the  truck 
had  been  used  continuously  by  plaintiffs 
after  tender  was  mide,  where  upon  the 
court  granted  plaintKTa  leave  to  file  an 
amended  petition  praying  for  damages  for 
the  difference  between  tbe  actual  value  of 
tbe  truck  at  the  time  of  purchase  and  what 
its  value  on^ht  to  have  been  If  it  had  been 
as  represented,  held  not  error. 

Ourman-Head  Auto  Co.  t.  Barrett,  78 
Okla.  34,  ISS  Pac.  1083. 

S3.  Right  of  election. 
(1902)   Where  an  article  is  sold,  and 


notes  given  for  tbe  purchase  price,  which 
contain  the  prorlslons  that  the  title  to  such 
notes  shall  remain  in  the  seller  until  the 
notes  are  paid,  such  provision  is  for  tbe  bene- 

lit  of  the  seller,  and  he  may  elect  to  treat 
tbe  sale  as  absolute,  and  sue  on  the  notes, 
and  a  suit  to  recover  judgment  on  tbe  notes 
constitutes  such  election. 

D.  M.  Osborne  &  Co.  v.  Waltber,  12  Okla. 
20,  69  Pac.  953. 

S  4.  Neceesity  for  election. 

(1805)  When  a  cause  of  action  ex  delicto 
and  one  ex  contractu  are  Improperly  blended 
in  tbe  same  petition,  and  no  objection  Is 
i.mde  until  after  the  plaintlfTs  proof  is  in- 
Iroducetl,  and  tbe  Hndin:;s  of  the  Jury  and 
instructions  of  the  court  were  upon  the 
iheory  of  a  breach  of  ccitract,  and  the  ele- 
i.ients  of  tort  did  not  ontci"  Into  the  final  re- 
■ult.  it  is  not  reversible  error  for  the  court 
ij  have  refused  a  motion  by  the  defendant 
10  require. the  plaintiff  to  elect  on  which 
Iheory  he  will  stand, 

Coyle  V.  Baum,  3  Okla.  695,  41  Pac. 
3S9. 

§  5.   Acts  constituting  election. 

(1910)  Wliere  plaintiff  brought  replevin 
to  recover  corn  raised  on  an  Indian  allot- 
Pient,  some  of  -whieb  was  in  cribs,  and  the 
l  alance  standing  matured  In  the  field,  plaln- 
(iff  thereby  elected  to  treat  all  the  corn  as 
( onstructively  severed  from  the  soil  and  as 
lonstltuting  personal  property. 

Wattenbarger  v.  HnU,  2«  Okla.  815,  110 
Pac.  911. 

(1917)  In  action  for  damages  for  wrong- 
lul  iittaehment,  plaintiff's  right  to  treat  such 
attachment  as  a  conversion  and  to  recover 
lull  value  of  property  depends  on  his  timely 
(  lection  to  do  so. 

Wade  v.  Ray,  67  OUl'i.  — .  108  Pac.  447. 

(IIJIS)  Plaintiffs,  having  filed  a  petition 
ugainst  one  defendant  seeking  such  relief 
i;s  they  were  entitled  to  against  said  defend- 
ant, thereafter  Sled  an  amended  petition.  In 
u-blch  other  parties  were  made  defendants 
i!gaiust  whom  further  and  additional  relief 
was  asked  not  prayed  for  in  the  first  lietl- 
tlon,  and  to  which  be  was  not  entitled  as 
gainst  the  original  defendant  The  filing 
(if  such  original  petition  does  not  constitute 
^uch  an  election  by  the  plaintiffs  of  their 
remedy  as  to  estop  them  from  seeking  ttie 
lellef  to  which  they  may  he  entitled  against 
the  other  defendants,  no  elements  of  estop- 
pel having  been  pleaded  or  shown.  . 

Marks  v.  Baum  Bldg..  73  Okla.  — ,  175 
Pac.  818. 

(1020)  M'here  a  guardian  elects  to  void 
tbe  deed  given  at  a  guar<1ianshlp  sale,  and 
In  his  action  to  void  said  deed  seeks  to 
secure  personal  Judgment  against  the  grantee 
Tor  the  amount  of  a  mortgage  placed  upon 
the  premises  by  grantee,  and  recognizes  a 
jiroceeding  brought  against  the  grantee  to 
foieclose  the  mortgage,  and  fails  to  Inter- 
vene therein,  but  instead  pursues  his  rem- 
edy against  tbe  grantee  to  Judgment,  he  is 
precluded  from  thereafter  raising  the  ques- 
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tion  of  tbe  validity  of  the  mortgage  fore- 
closed. 

Vose  V.  Penny,  78  Okla.  238,  190  Pac.  97. 

5  6.  Validity  and  finality  of  election. 

{  7.   Mistake  or  ignorance  of  facts. 

(191S>    The  facts  of  this  case  have  been 
examined,  and  are  held  to  have  no  applica- 
tion to  the  doctrine  of  election  of  remedies. 
Speed  T.  McMnrray.  73  Okla.  — ,  176  Pac. 
506. 

{ 8.   Want  of  jurisdiction  or  ineffective* 

ness  of  remedy. 
(1009)  The  fatuous  choice  of  a  funded 
remedy  that  never  existed,  jind  tlie  futile  pur- 
suit of  it  until  the  court  adjuilges  that  it 
never  bad  e.\lsteuce,  is  no  defense  to  an 
action  to  enforce  an  actual  remedy  Incon- 
sistent with  that  first  invoked. 

Harrill  v.  Davis,  168  Feil.  187. 

S  9.   Operation  and  effect. 
i  10.   In  generaL 

(1902)  Where  n  party  sues  upon  an  ex- 
press oral  contract,  and  the  case  is  tried 
upon  such  theory,  and  the  snme  is  sub- 
mitted on  such  theory  and  Is  relied  on,  and 
Judgment  is  rendered  against  him,  he  will 


not  be  permitted  on  appeal  to  claim  an  im- 
plied contract  or  quantum  memit,  but  the 
cause  must  be  held  to  the  same  theory  upon 
which  trial  was  bud  below. 

Myers  v.  First  Presbyterian  Church,  11 
Okta.  644,  69  Pac.  874. 

(1903)  Where  a  party  brings  a  SQlt  in 
equity,  alleging  certain  specidc  grounds  for 
relief,  and  tries  the  case  upon  such  theory, 
and  ts  defeated,  he  will  not  be  permitted 
to  switch  and  try  bis  case  upon  a  dltferent 
theory  in  the  Supreme  Court,  although  it 
appears  that  he  is  entitled  to  some  relief 
in  an  action  at  law. 

Overstreet  v.  Citizens*  Bank,  12  Okla. 
3S3,  72  Pac.  37a 

Where  the  law  gives  several  means  of 
redress  or  kinds  of  relief,  predicated  on  con- 
flicting theories,  an  election  of  one,  with 
knowledge,  operates  as  d  bar  to  a  subse- 
quent cbai^e  to,  or  adoption  of,  any  otber. 
(1910)  Herbert  v.  Wagg,  27  Okla.  674, 
117  Pac.  209;   (1918)   First  Trust  & 
Savln}:s  Bank  of  Chicago  v.  Biood- 
worth,  70  Okla.  — ,  174  Pac.  645; 
(1920)  Vose  V.  Penny.  78  Okla.  238, 190 
Pac.  97. 


ELECTIONS. 

This  topic  l.XCr.lIDRS  choice  by  popular  vote  at  general  or  special  elections  of 
public  officers,  and  deterTulnatlon  by  such  vote  of  questions  submitted  to  the  electorate 
and  decision;  the  nature  of  the  right  of  siifTrnge:  the  qunlitlcHtion  and  registration  of 
voters;  the  conduct  of  primary  and  generiil  elections,  and  the  ascertainment  of  the  re- 
sults; proceedings  to  coutust  such  elections;  and  violation  of  election  laws. 

It  EXCLTTDRS  election  or  appointment  of  officers  by  legislative  or  otber  bodies, 
boards,  etc.  (State;  Counties;  Municipfll  Corporations;  and  titles  of  particular  bodies 
of  officers) ;  election  of  ofHcers  of  private  corimrations  (Corporations). 

Analysis. 

I.   Right  of  Suffrage  and  Regulation  Thereof  in  General. 

§  1.  Nature  and  source  of  right. 

§  2.  Power  to  confer  and  regulate. 

§  3.   Congress. 

§  4.  Constitutionality  and  valiility. 

§  5.  Constitutional  guaranties  in  general. 

§  6.  Denial  or  abridgment  on  account  of  race. 

§  7.  Power  to  prescribe  qualifications. 

§  8.  Power  to  regulate  nominrticns  and  ballots. 

§  9.   ■  In  general. 

11.    Ordering  or  Calling  Election,  and  Notice. 

§  10.  Place  for  holding  election. 

§  11.  Publication  and  posting. 

§  12.  Irregularities  and  defects. 

§  13.  Review  by  courts  of  proceedings  ordering  or  calling  election. 

m.   Election  Districts  or  Precincts  and  Officers. 

^  14.    Appointment,  qnalifiration,  and  tenure  of  officers. 

§  15.    Powers  and  proceedings  of  officers  in  general. 

§  16.    Defects  in  appointment,  ineligibility,  or  disqualification  of  officers. 

§  17.    Irregidarities  or  misconduct  of  cflficers. 
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IV.   Qnolification  of  Voters. 

§18.  Sex. 

§  19.   Municipal,  schoul,  or  other  local  elections 

§  20.  Education. 

V.   Registration  of  Voters. 

§21.    Constitutional  and  statutory  provisions. 
§  22.    ConchiRiveness  and  effect  in  general. 
§  23.    Irregularities  and  defects. 
§  24.   Validity  of  votes  or  of  election. 

VL    NomiDationg  and  Primary  Elections. 

§  25.  Constitutional  and  statutory  provisions. 

§  26.  Party  organizations  and  regulations. 

§27.  Nomination  by  primary  election. 

§  28.  Nomination  by  electors. 

§29.   liequisites  of  petition,  or  nomination  papers. 

§  30,  Objections  and  contests. 

1 31.   •  Grounds. 

§32.   Determination  by  public  officers. 

§33.   Trial  and  determination  by  courts. 

Vn.  Ballots. 

§34!  Official  ballots. 

§  35.  Authority  and  duty  to  make  and  furnish. 

§  36.  Form  and  contents  of  official  ballots. 

§  37.  Indication  of  choice  by  voter. 

1 38.  Mutilation. 

§39.  Illegality. 

1 40.   Distinguishing  marks. 

VnL   Conduct  of  Election. 

§41.  Constitutional  and  statutory  provisions. 

§42.  Application  of  requirements  to  special  elections. 

§43.  Adjournment  or  redress. 

§  44.  Voting  by  ballot 

§45.  — • — Assistance  to  voters. 

§  46.  Deposit  of  ballots  in  boxes. 

§  47.  Challenges  to  voters  and  proceedings  thereon. 

§48.  Irr^ularities  and  errors. 

§  49.  Fraud. 

IX.    Count  of  Votes,  Retams,  and  Canvass. 

§  50.  Constitutional  and  statutory  provisions. 

§51.  Count  of  votes. 

§  52.   Presence  and  participation  of  representatives  of  parties  or 

candidates. 

§  53.  Returns. 

§  54.  —  In  general. 

§  55.   Certificates  and  signatures. 

§56.   Correction  or  amendment. 

§  57.  Preservation  or  disposition  of  ballots. 

§  58.  Canvass  of  returns. 

§  59.   Canvassing  boards  or  officers. 

§60.   Powers  and  proceedings  of  canvassers  as  to  returns. 

§61.  Certificate  of  election. 

§  62.   Irregularities  and  defects. 

§  63.   Condusiveness,  operation,  and  effect. 
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X.  Gontestii. 

§  64.  Constitutional  and  statutory  provisions. 

§  65.  Grounds. 

§  66.  Pleading.  « 

§  67.   Complaint,  petition,  statement,  or  notice. 

§  68.   Amendment. 

§  69.  Evidence. 

§  70.   •  Presumptions  and  burden  of  proof  in  general. 

§  71.   Presumptions  as  to  returns  of  certificates. 

§  72.   Admissibility  in  general. 

573.   Impeaching  or  contradicting  returns  or  certificates. 

§74.   Weight  and  sufficiency. 

I  75.  Scope  of  inquiry  and  powers  of  court  or  board. 

§  76.   In  general. 

§77.   Re-examination  of  ballots  and  recount. 

§  78.  Trial  or  hearing. 

§  79.  Judgment. 

§  80.   In  general. 

§  81.  Review. 

i  82.  Betting  on  election. 

XI.   Violation  of  Election  laws. 

§  83.  Obstruction  of  or  interference  with  voters  or  officers. 

§  84.  Defenses. 

§  85.  Criminal  prosecutions. 

§86.   Indictment  or  information. 

§87.   Evidence. 

§88.   Trial. 

Cross-References. 


In  General. 

Baaed  on  majority  of  votcB,  see  Counties, 
120. 

Canvassin);  bonrd  mere  niunlcl)ial  otBcers, 

see  Mandamus,  {  41. 
Compelling  election  board  t.>  re-assenible  and 

canvass  returns,  see  Mandamus,  41. 
Conclaslveaesa  of  register  list,  see  Statutes, 

111. 

Creation  of  precinct  boundaries,  see  Man- 
damus, i  17. 

Dismissal  of  appeal  from  uider  granting  man- 
damus, see  Appeal  and  Error,  §446. 

Dlstlngulsbed  ballot  defined,  see  Counties, 
f  96. 

Form  of  ballot,  see  .Munic-ipal  CoriHiratluiis, 
S300. 

Irregularities  affecting  v-«Udlty  of  election, 
see  Municipal  Corporations,  §  319. 

Irregularities  of  election.  s*ee  Counties,  8  20. 

Mandamus  to  compel  election  board  to  be 
assembled  and  canrass  the  returns,  see 
Mandamus,  S  41. 

Mandating  state  election  iwai^  to  place  name 
on  ballot,  see  Mandamus,  S 

Meaning  of  iibntse.  "next  Kfneral  election," 
see  Words  and  Phrases,  X. 

Ministerial  act  of  couatjr  election  board,  see 
Prohibition.  8  4. 

Power  of  board  of  city  commissioners  over 
election  returns,  see  .Municipal  Corpora- 
tions, lis. 

Quallflcatlon  of  school  district  electors,  see 

Schools  and  School  Dlatrteta,  1 49. 
Quallflcatlon  of  voter,  see  Counties,  i  73. 


Ucmedy  In  case  of  irregulnr  and  fraudulent 
canvass  of  vote«i,  see  Mandamus,  8  2. 

Restraining  election,  see  Injunction,  1 87. 

Sumciency  of  title  of  ballot,  see  Constitu- 
tldnal  J^w,  f  7. 

Valid  ballot,  see  Counties,  1 20. 

Of  particular  officers. 

See  .JudKes,  8  2;  Justices  of  the  Peace,  8  2. 
County  commissioners,  see  Counties,  8  22. 
C<)uiity  offlcers,  see  Counties,  8  31. 
Duty  of  Judge  to  examine  credentials  of 

claimants  to  office,  see  Clerks  of  Courts, 

8  4. 

Eligibility  of  women  to  vote  for  county 
clerk,  see  Counties,  8  32. 

School  district  election — Nctlce,  see  Schools 
and  School  Districts,  8  22. 

School  officers,  sec  Schools  and  School  Dis- 
tricts, 82a 

Time  of  election  of  municipal  officers,  see 
Municipal  Corporations,  I  48. 

To  Jrtermfne  particular  queittions. 

.Annexation  of  territorj-  to  city,  see  Munici- 
pal Corporations,  §  I.'. 

Cliangc  of  location  of  s<-liooI  bouse,  see 
Schools  and  School  Districts,  8  36. 

City  or  town,  as  to  indebtedness,  see  Mu- 
nicipal Con>orations,  8  200. 

Construction  of  waterworks,  see  Municipal 
Corporations,  8  88. 

County  seat  elections,  see  Counties,  i  20. 

Rstablisbment  of  high  school,  see  Schools 
and  School  Districts,  8  21. 
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Establishment  of  Bepnrate  ficbools  for  white 
and  coloi«d  pupils,  see  Schools  and  School 
Districts,  S3. 

Expenditures  of  county,  nee  Counties,  f  73. 

For  consolidation  of  sciiool  districts,  see 
Sctiools  and  School  Districts,  fi  17. 

For  municipal  bond  Issue,  »ee  Municipal  Cor- 
porations, 8  319. 

Issuance  of  scliool  bonds,  see  Schools  and 
School  Districts,  S  49. 

Location  of  school  house,  see  Schools  and 
School  Districts,  f  35. 


On  amendments  to  city  charter — Commis- 
sioners' duty,  see  Municipal  Corporations, 
«18. 

Pamphlets  relating  to  question  submitted  by 
Initiative  and  referendum,  see  Sbites. 

Removal  of  county  seat,  see  Counties,  i  20. 

ijubmisslon  of  constitution  to  people,  see  Con- 
stitutional I^w,  8  3. 

Taxation  by  county,  see  Counties,  8  83. 

^'ote  as  to  removal  of  coiinty  seat,  see  Coun- 
ties. 8  20. 


I.  RIGHT  OF  SUFFRAGE  AND  REGULA- 
TION THEREOF  IN  GENERAL. 

8  1.   Nature  and  source  of  right. 

(1913)  "Suffrage"  is  pnely  a  political 
right  granted  by  the  sovereign  power,  and 
is  not  a  fundamental  or  natural  right, 

Cofleld  T.  Farrell.  3S  Okla.  OOS,  134  Pa<>. 
407. 

8  2.  Power  to  confer  and  regulate. 

8  3.   Congress. 

( 191 5)  The  right  to  have  one's  vote 
counted  at  an  election  for  members  of  Con- 
gress Is  as  open  to  protection  by  Congress 
as  the  right  to  vote. 

United  States  t.  Mosley,  238  U.  S.  388. 
59  L.  ed.  1355,  85  Sup.  Ct  904. 

8  4.   Constitutionality  and  validity. 

(1910)  An  act  entitled  "An  act  carrying 
into  effect  provisions  relating  to  the  initia- 
tive and  referendum ;  pres(;ribing  the  method 
of  procedure  for  submitting  and  voting  for 
proposed  amendments  to  the  Constitution  and 
other  propositions,  and  prescribing  the 
method  of  appeal  from  petitions  filed  or 
from  the  ballot  title;  repealing  816,  7.  and 
16  of  art.  1,  ch.  44,  of  the  Sess.  Laws  of 
Okla.,  1907-OS,"  Is  not  repugnant  to  8  57 
of  art  5  of  the  Constitution;  nor  is  such 
act  repugnant  to  88  2,  3,  of  art  5  of  the 
Constitution,  nor  88  1,  3  of  art.  24  of  the 
Constitution. 

At^vater  V.  Hassett,  27  Okla.  202,  111 
Pac.  802. 

(1910)  Section  4(a)  of  art  3  of  the  Con- 
stitution, an  amendment  Adopted  at  the  elec- 
tion on  the  first  Thursday  in  August  A.  D. 
1910,  Is  not  invalid  for  the  reason  that  It 
was  submitted  at  the  primary  election  held 
"throughout  the  state,"  at  said  time,  and 
not  at  general  election  to  be  held  "through- 
out the  state"  for  the  election  of  state  ofii- 
cers  In  said  year,  nor  Is  8  4  (a)  of  art. 
3  of  the  Constitution  repugnant  to  88 1.  7, 
of  art.  3,  nor  to  8  6,  art  1,  or  any  other 
provision  of  the  Constitution. 

Atwater  v.  Hassett  27  Okla.  292,  111 
Pac  802. 

8  5.  Constitutional  gnaranlies  in  generaL 

(1912)  The  term  "free  and  equal  elec- 
tion" means  not  only  that  the  election  shall 
be  open  to  all  who  are  entitled  to  vote,  but 
that  It  shall  be  closed  to  persons  not  entitled 
to  vote. 

Ex  parte  Wilson,  7  Okla.  Cr.  610.  125 
Pac.  739. 


(1913)  The  power  to  determine  who  shall 
exercise  the  elective  franchise  rests  with 

each  state,  so  long  as  such  franchise  is  not 
denied,  or  abridged  "on  account  of  race, 
color  or  previous  condition  of  servitude." 
Cofleld  v.  Farrell,  38  Okla.  608,  134  Pac. 

407. 

8  6.   Denial  or  abridgment  on  acconnt  of  race. 

(1898)  Laws  1S97,  ch.  S4,  art  1,  provid- 
ing for  separate  school  boards  for  white  and 
coloretl  people  within  each  school  district, 
the  boards  for  the  whites  to  be  composed 
of  white  persons,  and  for  colored  people 
of  colored  jiersons,  and  that  each  board 
shall  be  elected  by  the  qualified  electors 
of  their  own  race.  Is  In  conflict  with  Const 
Amend.  15,  and  Organic  Act,  8  5,  providing: 
"There  shall  be  no  denial  of  the  elective 
franchise,  or  of  holding  office,  to  a  citizen^ 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude." 

Porter  v.  Board  of  Com'rs  of  King- 
flaher  County,  6  Okla.  550,  51  Pac. 
741. 

(1010)  Section  4(a),  art  3,  Const,  is 
neither  In  violation  of  the  fourteenth  nor 
the  fifteenth  amendment  to  the  Federal  Con- 
stitution; nor  is  said  provision  Invalid  on 
account  of  the  following  provision  In  18  of 
the  Enabling  Act:  "The  Constitution  shall 
be  republican  in  form,  and  make  no  dis- 
tinction In  civU  or  political  rights  on  ac- 
count of  race  or  color,  and  shall  not  be  re- 
pugnant to  the  Constitution  of  the  United 
States  and  the  principles  of  the  Declaration 
of  Independence." 

Atwater  v.  Hassett  27  Okla.  292,  111 
Pac.  802. 

(1913)  Const,  art  3,  § 4a  (Williams' 
Ann.  Const.,  §46)  of  the  Constitution  Is  not 
Invalid  on  account  of  8  3  of  the  Enabling 
Act  (Act  June  16,  lOOG,  ch.  3335,  34  Stat 
260),  which  provides  that  such  Constitution 
shall  "make  no  distinction  In  civil  or  po- 
litical rights  on  account  of  race  or  color," 
and  that  said  state  shall  never  enact  any 
law  restricting  or  abridging  the  right  (tf 
suffrage  "on  account  of  I'uce,  color,  or  pre- 
vious condition  of  servitude." 

Cofield  V.  Farrell,  3S  Okla.  608,  134  Pac. 
407. 

(1013)  Comt,  art  3,  84a  (Wmiftms* 
Ann.  Const.,  8  46)  of  the  Obnstttutton  does 
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Dot  violate  the  provlsiouB  of  the  flfteentb 
amendment  to  the  Federal  Gonstitntlon. 
CofieJd  V.  Farrell.  38  Okla.  608,  134  Pac. 
407. 

(1015)  The  exemption  from  the  literacy 
test  prescribed  by  amendment  to  Olila.  Const, 
art.  3,  S  4a,  was  held  to  contravene  the  15tb 
amendment  to  the  federal  Constitution  pro- 
hibiting discrimination  as  to  suffrage,  on  ac- 
count of  race,  color,  or  previous  condition 
of  servitude, 

Gulnn  V.  United  States,  238  U.  S.  347. 
50  L.  ed.  1340,  35  Sup.  Ct  026. 

S  7.  Power  to  prescribe  qnalificationB. 

(1910)  Section  4(a),  art  3,  Const,  is 
neither  in  violation  of  the  fourteenth  nor 
the  fifteenth  amendment  to  the  Federal  Con- 
stitution; nor  is  said  provision  Invalid  on 
account  of  the  following  provision  in  S3  of 
the  Enabling  Act:  "The  Constitution  shall 
be  republican  in  form,  and  make  no  dis- 
tinction In  civil  or  political  rights  on  ac- 
count of  race  or  color,  and  sliail  not  be  re- 
pugnant to  the  Constitution  of  the  United 
States  and  the  principles  of  the  Declaration 
of  Independence." 

Atwater  v.  Hassett,  ST  Okla.  292,  111 
Pac.  802. 

1 8.  Power  to  regnkte  nominations  and  bal- 
lots. 

S  9.  In  general. 

(1912)  Under  this  positive  constitutional 
direction  (Const,  art  3.  S5),  it  is  the  right 
and  duty  of  the  legislature  to  prescribe  rea- 
sonable regulations  for  the  holding  of  manda- 
tory primary  elections;  but  such  regulations 
must  not  contravene  other  constitutional 
provisions  relating  to  elections. 

Ex  parte  Wilson,  7  Okla.  Or.  610,  125 
Pac.  730. 

(1914)  Kev.  Laws  1910,  §3038,  providing 
for  a  recount  of  the  votoj  cast  at  a  primary 
election  on  the  flliug  of  a  proper  affidavit, 
was  held  not  void  for  Indeflnlteness  or  fail- 
ure to  provide  for  notice. 

Sbelton  v.  McMillan,  43  Okla.  486,  143 
Pac  196. 


II.  ORDERING  OR  CALUNG  ELECTION. 
AND  NOTICE. 

S  10.  Place  for  holding  Section. 

(1912)  Where,  on  the  trial  of  a  proceed- 
ing for  a  writ  of  mandamus  to  compel  a  coun- 
ty election  board  to  meet,  canvass,  and  de- 
clare the  result  of  an  election,  it  appeared 
that  the  polls  were  not  opened  at  the  coun- 
cil house,  the  regular  voting  place,  but  at 
the  residence  of  one  of  the  candidates,  the 
location  of  which,  with  reference  to  the  reg- 
ular voting  place,  was  not  shown;  that  no 
notice  was  posted  at  the  council  bouse  to 
Inform  intending  voters  of  the  place  of  bold- 
Ing  the  election,  nor  were  the  polls  opened 
until  between  4  and  6  o'clock;  and  that 
but  thirteen  electors  of  the  town,  which 
had  five  wards,  participated  therein,  on 
which  evidence  the  district  conrt  allowed 


the  writ  it  was  held  error,  the  election  be- 
ing void. 

Goree  v.  CahUl.  85  Okla.  42,  128  Pac. 
124. 

(1912)  The  requirements  of  the  law  rela- 
tive to  the  place  of  holding  an  election  are 
t:eneraliy  held  mandatory,  and  an  election 
conducted  at  any  other  than  the  designated 
place  is  void. 

Goree  v.  Cahltl,  3.i  Okla.  42,  128  Pac. 
124. 

§  11.   Publication  and  posting. 

(1909)  Under  the  provisions  of  8  354,  Wil- 
fou's  Rev.  &  Ann.  Stat  1903,  requiring  the 
mayor  of  a  city  of  the  first  class  to  issue 
a  proclamation  for  every  election,  general 
or  special,  giving  at  least  ten  days'  notice 
thereof,  the  publication  of  a  proclamation 
I'y  the  mayor  calling  an  election  to  elect 
f  reeliolders  to  prepare  and  propose  a  charter 
iimde  In  a  Sunday  issue  of  the  dally  paper 
of  the  city,  more  than  ten  days  before  the 
election.  Is  valid  and  sutficlent 

Stearns  v.  State  ex  rel.  Biggers,  23  Okla. 
462,  100  Pac.  909. 

§  12.   Irregolarilies  and  defects. 

(1920)  Where  a  special  election  Is  as- 
failed  on  the  ground  of  lack  of  compliance 
with  all  the  statutory  requirements  with 

leference  to  notice,  but  there  is  no  averment 
or  showing  that  the  electors  did  have  actual 
notice  or  knowledge  of  the  election,  and 
failed  to  participate  therein  by  reason  there- 
iif,  the  same  will  not  be  held  void  on  this 
recount 

T.OWO  V.  Consolidated  School  Dist  No. 
97,  Blaine  County,  79  Okla.  115,  191 
Pac.  737. 

$13.  Review  by  conrts  of  proceedings  order- 
ing or  calling  election. 

(I!>20)  Where  a  special  election  is  as- 
sailed on  the  ground  of  lack  of  compliance 
with  all  of  the  statutory  requirements  in 
reference  to  notice,  but  there  is  no  averment 
or  showing  that  the  electors  did  not  have 
jictual  notice  or  knowledge  of  the  election, 
and  failed  to  participate  Uierein  by  reason 
thereof,  the  same  will  not  be  held  void  on 
this  account 

llatllff  V.  State  ex  reL  Woods.  70  Okla. 
152,  191  Pac.  1038. 

III.  ELECTION  DISTRICTS  OR  PRECINCTS 
AND  OFHCERS. 

§  14.   Appointmmt,  qnallfication,  and  tenure  o( 

officers. 

(1914)  The  subject  actetl  upon  by  the 
extraordinary  session  of  the  legislature  was 
sutBclently  recommended  for  consideration  by 
the  governor,  pursuant  to  Williams  0>nst, 
art.  0.  8  7,  by  his  message,  which  reads  as 
follows :  "In  my  message  submitted  to  you 
at  the  opening  of  this  special  session,  I 
recommended  the  consolidation  and  elimina- 
tion of  certain  local  officials.  Inasmuch  as 
there  has  been  expressed  doubt  on  the  part 
of  some  of  the  members  of  the  Legislature 
as  to  whether  or  not  this  recommendation 
will  permit  the  elimination  of  officers  not 
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Bpecifically  meotioned,  I  recommend  to  you 
that  you  pass  such  laws  ahollsblng  or  elluit 
niiting  officers  and  curtailing  the  number  oJ 
appointees,  assistants,  and  deputies  In  local, 
county  and  state  govemment  as  in  your 
judgment  may  be  in  the  interest  of  greater 
economy  and  more  efficiency  In  government. 
Riley  V.  State  ex  rel.  McDaniel,  48  Okla. 
(Wi.  141  Pac.  2ft4. 

S  IS.    Powers  and  proceedings  of  officera  in 
generaL 

(1908)  The  Stiite  Ele<-tloii  Boiinl.  t-reatec' 
by  Sess.  Laws  li)07-0.s.  ;J20,  t-h.  31.  art 
3,  8  3,  is  a  part  of  the  executive  depart 
nient  of  the  Htate,  and  is  subordinate  to  the 
secretary  of  the  state  in  ]jerformlng  dutlet^ 
imposed  apon  It 

Trapp  V.  AVella-Fargo  Kxprew  Co..  22 
Oltla.  377,  »7  Pac.  1003. 

i  16.    Defects  in  appointment,  ineligibility,  or 
disqualification  of  officers. 
(189a)    In  Stat  1890,  eh.  7!).  art.  lit.  Si. 
relating   to  public  schools,   provldins  that 
separate  schools  for  white  and  colored  chil 
dren  n.ay  be  establlsheil  in  the  territory 
and  providing  In  tlie  method  of  establishing 
same,  the  provision  relative  to  the  time  of 
appointment  of  Judges  and  clerks  Is  directory 
only,  and  the  fact  that  they  were  apiiointed 
26  days  prior  to  the  election  was  not  auch 
failure  to  comply  with  the  statute  as  will 
raider  the  election  void. 

Marion  v.  Territory,  1  Oltla.  210.  32  Pac. 

lie. 

(1908)  The  failure  of  election  olHecrs  to 
tnitG  the  oath  prescrllTed  by  law,  in  the 
absence  of  fraud  or  willful  neglect,  does 
not  invalidate  the  election. 

State  ex  rel.  v.  Barnes,  22  Okla.  191,  97 
Pac.  m. 

S  17.   Irregularities  or  misconduct  of  officers. 

(1910)  Under  the  terms  of  Conip.  I-aws 
1909,  S3106,  it  Is  the  duty  of  the  voiiiity 
election  board.  In  creatlns  or  alterins  vot 
Ing  precincts,  to  Include  therein  ouly  such 
territory  as  shall  be  wlthhi  a  ward  or  town- 
ship, and  to  change  the  boundaries  of  any 
precinct  by  dividing  or  consolidating  two  or 
more  Into  one  when  public  convenience  or 
public  good  may  require  It  and  such  duty 
on  tho  part  of  the  board  Is  enforceable, 
nmler  the  specific  terms  of  said  a<'t,  by  mnn- 
daraus  by  any  qualified  elector  of  the  county ; 
and.  in  the  event  of  failure  on  the  iiart 
of  the  board  to  act  in  accordniice  with  the 
terms  of  the  statute,  the  remedy  aflfordcd 
the  electors  is  mandamus  to  secure  a  cor- 
rection of  the  same:  and.  where  tbe  iioard 
falls  to  iierfonn  its  duties  in  a  legal  manner, 
and  mandamns  has  not  been  invoked  to  re- 
quire It,  the  election  will  not  be  held  void 
because  qualified  electors  are  denied  tbe 
prlvll^c  of  roistering  or  voting. 

Martin  v.  McGarr.  27  Okla.  653.  117  Pac. 
323. 

(1917)  In  an  election  contest  for  office 
of  county  commissioner,  tbe  fact  that  after 
boundaries  of  election  precinct  were  fixed 
the  boundaries  of  commissioner's  district 


were  altered  so  as  to  divide  tbe  precinct  was 
lot  sufficient  cause  for  rejecting  the  entire 
,)recinct  returns. 

Cobb  V.  Berry,  67  Okla.  — ,  168  Pac.  46. 

IV.  QUALIFICATION  OF  VOTERS. 
§18.  Sex. 

S  19.   '  Mniticipal,  ichooU  or  ot^vt  local 

elections. 

(1914)    Male  and  not  female  citizens  are 
pialified  electors,  as  defined  by  the  Constttu- 
:i(in  of  Oklahoma;  and  at  an  election  upon 
;be  question  of  the  Issuiince  of  school  bonds 
jiider  the  jirovlwlons  of  Sess.  Laws  1913,  art 
J,  ch.  219,  electors  only  are  entitled  to  vote. 
Sheltou  V.  School  Board,  Dist  No.  22 
of  City  of  Tulsa,  43  Okla.  23».  142  Pac. 
1034. 

(1910)  The  term,  "school  district  elec- 
tions," as  titled  iu  tbe  foregoing  constitutional 
irovislon.  Is  ver^-  general  in  It  nature,  and 

is  broad  enough  to  embrace  an  election  held 
'or  the  purpose  of  authorizing  an  increased 
evy  of  taxes  for  school  district  purposes, 
.jursuaiit  to  Williams'  Const.,  art  10,  8  9. 
\'0Kel  V.  Steelnian.  S3  Okla.  557.  157 
Pac.  280. 

Williams'  Const,  art  3.  13.  provides: 
"I.'ntll  otherwise  provided  by  law,  all  female 
:itiKi>ns  of  this  state,  possessing  like  quall- 
tications  of  male  electors,  shall  be  quall- 
!1«1  to  vote  at  school  district  elections  or 
nieetings." 

(1JIJ6)  Voficl  V.  Steelman,  58  Okla.  557, 
1.57  I'ac.  2S0;  (1918)  Oelerking  v. 
Hiatt,  69  Oklii.  — .  170  Pac.  476. 

S  20.  Education. 

(1912)  Under  Const,  art  3,  J  4a.  provid- 
ing tliat  no  tiersoQ  shall  he  allowed  to  vote 
unlesH  he  he  able  to  read  and  write  any 
section  of  the  Constitution  of  the  state,  bat 
that  no  iterson  who  was  on  January  1,  1866, 
ur  Jit  any  time  prior  thereto  entitled  to  vote 
under  any  form  of  government  or  at  that 
time  resided  in  some  foreign  nation,  and  no 
llneai  descendant  of  such  person  shall  be 
lenied  the  right  to  vote  bef-ause  of  Inability 
to  wt  read  and  write  sections  of  the  Con- 
stitution, when  any  person  not  within  those 
provisions  jiresented  himself  to  vote,  tbe  pre- 
.•inc*t  officers  might  require  him  to  read  and 
write  a  section  of  the  Constitution  before 
permitting  talm  to  vote. 

Snj'der  v.  Blake.  3.-)  Okla.  294.  120  Pac 
34. 


V.  REGISTRATION  OF  VOTERS. 

9  21.   Constitutional  and  staintory  proriaioiu. 

(IfloS)  Under  the  provisions  of  16.  art 
3,  of  the  Const,  providing  that  the  legisla- 
ture "may  where  necessary  provide  by  law 
for  the  registering  of  electors  throughout 
the  state  or  In  any  incorporated  city  or 
town  thereof."  a  statute  requiring  all  voters 
of  nil  cities  of  the  first  class  to  register 
ns  a  prerequisite  to  the  exercise  of  their 
rights  of  suffrage.  Is  not  violative  of  the 
fourteenth  amendment  of  the  federal  Oon- 
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stltutlon,  or  of  i  7,  art.  3.  of  the  state  Con- 
stitution, which  provide  that  "the  election 
shall  be  free  and  equal." 

City  of  Pond  Creek  v.  Hflskell,  21  Okla. 
711,  97  Pac.  338. 

(1008)  Act  Mny  29.  lOOS  (Laws  1907-08. 
I>.  310,  vh.  31),  providing  a  general  election 
law,  repealed  Sess.  Laws  1U03,  p.  167,  cb. 
13,  art.  2,  requiring  the  registration  of  voters 
In  cities  of  the  first  class. 

State  ex  rel.  v.  Barnes  22  Okla.  191. 
97  Pnc.  997. 

(1908)  Act  May  20.  19(tS  (I-aws  1907-08 
p.  316,  ch.  31),  fronting  a  general  elei-tlon 
lav,  did  not  repeal  Wilson's  Kev.  &  Ann. 
Stat.  1903,  S354,  relating  to  the  manner  of 
holding  city  elections. 

State  ex  reL  v.  Barnes.  22  Okla.  191,  97 
Pne.  997. 

(1908)  Act  yiay  20,  liHis.  HUb.  art.  8 
(Lows  1007.-08,  p.  3r)2.  ch.  31.  art  1),  pro 
riding  a  system  of  registration  in  cities  of 
the  first  class,  does  not  apply  to  special  city 
elections  In  such  cities,  but  only  to  primary 
and  general  elections. 

State  ex  rel.  v.  Rames,  22  Okla.  191,  97 
Pac.  997. 

(1913)  An  "elector,"  a«  tlie  term  Is  used 
in  Const.,  art.  3,  S  4u,  providing  who  shall 
not  be  iwnuitted  to  register  as  an  elector 
Is  a  person  wbo  ele<-ts,  or  has  the  right  of 
choice,  and  is  eutiCied  to  vote  In  favor  of  a 
candidate  for  office. 

AUen  T.  Wildnian.  38  Okla.  052,  134  Pac 
1102. 

{  22.    Conclueivenees  and  effect  in  genenl. 

Registration  made  in  July,  1010,  is  no  evi 
tience  of  a  person's*  i)ossos»lon  of  the  educa- 
tional qualiflcatlon  prL'Scvllied  for  electorf 
by  the  constitutional  amendment  adoptecl 
August  2,  1910;  but  rci^ii^tratlon  made  in 
October,  1910,  lielng  subsequent  to  the 
adoption  of  the  amendment,  establishes  such 
qualifications. 

(1910)  Ex  parte  Show,  4  Okla.  Cr.  41G 

113  I'ac.  1002;  (1911)  Ex  parte  Beall 

28  Okla.  445,  114  Pac.  724. 

Since  the  net  approved  March  28,  1910 
(Ses«.  I.aws  1910,  ch.  110),  has  become  ef 
fectlve.  providing  for  the  challenge  of  anj 
voter,  and  further  providing  that,  after  chal- 
lenge, he  may  vote  only  a\wn  making  a  cer 
tain  affidavit  therein  prescribed,  the  regis 
tration  provided  for  In  Sess.  Laws.  1907 
08.  cb.  31,  art.  8.  is  onl>-  prima  fade,  am' 
not.  conclusive  evidence  of  the  imssesslon  of 
the  qualifications  mentioned  in  the  subse 
quent  act  approved  Marrb  28,  1910. 

(1910)  Kx  parte  Show,  4  Okla,  Cr.  410 
113  Pac.  10(K>:  (1911)  Ex  parte  BeaU, 
28  Okie.  443,  114  Pac.  724. 

Under  Sess.  Laws,  1907-08,  ch.  31,  art.  8. 
registration  Is  required  In  cities  of  the  first 
class  In  this  state,  and  electors  therein,  tt 
be  entitled  to  vote,  are  required  to  registe 
during  the  month  of  July  preceding  each 
biennial  primary  election  held  In  August ; 
but  persons  who  become  legal  voters  sub- 


sequent to  sueb  registration  and  on  or  be- 
fore the  general  election  lu  November,  may 
regi.ster  during  the  last  week  In  October 
preceding  the  general  elctlon  In  November. 
(1910)  Ex  Parte  Show,  4  Okla.  Cr.  416, 
113  Pac.  1062;  (1911)  Ex  Parte  Beall, 
28  Okla.  445,  114  Pac.  724. 

S  23.   Irregularities  and  defects. 

i  24.   Validity  of  voles  or  of  election. 

(1910)  An  election  Is  void  where  quail- 
fled  electors  are  corruptly  and  fraudulently 
leprived  of  an  opportunity  to  register  and 
.ote  sufficient  in  number,  had  all  been 
■ounted  for  the  next  highest  candidate,  to 
have  changed  the  result  of  the  election. 
Martin  v.  McGarr,  27  Okla,  653, 117  Pac 
323. 


VI.  NOMINATIONS  AND  PRIMARY 

ELECTIONS. 

1 25.    Constitulioiial  and  statntory  provisions. 

(1012)  Article  3,  Hi,  4a  and  7  (WIl- 
iams  CoiisL  H 42,  46,  49),  prescribing  the 
pialificatious  of  electors  and  guaranteeing 
heir  right  to  vote,  applies  to  the  election 
)f  iiublle  officers,  and  not  to  the  selection  of 
larty  nominees  at  a  primary  election;  a 
'prinmry  election"  being  one  for  the  nomi- 
latlon  of  candidates  of  the  respective  politi- 
cal parties  by  the  members  thereof. 

Ex  parte  Wilson,  7  Okla.  Cr.  610,  125 
Pac.  739. 

(11U2)  The  mandatory  primary  provision 
)f  the  Constitution,  and  the  provision  of  art 
t,  )i  4  (WilUams'  Const  I  45).  providing  that 
'the  Legislature  shall  enact  laws  creating 
III  ele<-tlon  tward,  not  more  than  a  majority 
>f  whose  members  shall  be  selected  from  the 
tame  iwlltlcal  party,"  are  a  constitutional 
ecognltion  of  political  party  oi^nlzation. 
Ex  parte  Wilson,  7  Okln.  Cr.  610,  126 
Pac.  739. 

(1912)  Tlie  provisions  oi  tiie  primary 
'lectlou  law,  which  are  designed  only  to  pre- 
eiit  any  but  voters  afflllated  with  a  par- 
■^Iculnr  party  from  voting  at  primary  elec- 
i(ins.  are  reasonable  and  proper.  In  view  of 
the  oliject  to  be  obtained  by  a  mandatory 
irlmary  election  law,  and  do  not  infringe 
i|>ou  any  constitutional  rights  of  electors, 
:ince  said  law  provides  a  method  by  which 
mnpartlsan  and  independent  nominations 
nay  be  made  by  petition  In  accordance  with 
he  proviso  of  art.  3,  8  5  (Williams'  Const 
S47). 

Ex  imrte  Wilson,  7  Okla.  Cr.  610,  1^ 
Pac.  7.TO. 

nOl-1)  Const,  art.  3,  ia,  recognizes  polit- 
ical parties,  for  the  purpose  of  nominating 
andidates  for  elective  offices,  and  contem- 
ilates  that  only  electors  who  are  members 
if  iwlltlcal  parties  shaU  participate  tn  prl- 
-nary  elections  for  the  belectlon  of  candl- 
lates  for  the  respective  parties,  and  then 
.-ote  only  the  ballot  of  the  party  of  which 
:hev  are  members. 

Itell  V.  State,  11  Okla.  Cr.  37,  141  Pac. 
804. 
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(1914)  Act  March  13,  1909  (Laws  1909, 
cb.  16,  art.  2),  regulating  primary  elections 
In  cities  and  towns,  repealed  Comp.  Laws 
1900,  i  841,  providing  that  inspectors  at  mu- 
nicipal elections  sbuU  make  a  certified  state- 
ment of  the  persons  elected  to  fill  the  several 
offices  in  the  municipality,  and  file  the  same 
with  the  county  clerk  within  ten  days  after 
such  election. 

Shnltlse  v.  Town  of  Taloga,  42  Okla.  65, 
140  Pac.  1190. 

(1914)  By  virtue  of  a  yrovlslou  of  Rev. 
Laws  1910,  §3035,  section  3038  relating  to 
primary  elections  and  providing  for  a  re- 
count, was  not  repealed  by  Laws  1910-11,  ch. 
106,  S  8,  governing  geuernl  elections. 

Shelton  v.  McMiUan,  43  Okla.  480,  143 
Pac.  196. 

}  26.  Party  organixations  and  regulations. 

(1912)  Self-preservation  Is  the  right  ot 
political  parties,  as  well  as  individuals,  and 
it  is  for  the  party  to  nominate ;  for  the  peo- 
ple to  elect. 

Ex  parte  Wilson,  7  Okla.  Cr.  610.  125 
Pac.  789. 

(1912)  "Political  parties"  are  voluntary 
associations  of  electors,  having  an  organiza- 
tion and  committee,  and  having  distinctive 
opinions  on  some  or  all  of  the  leading  politi- 
cal questions  of  controversy  In  the  state, 
and  attempting  through  their  organization 
to  elect  officers  of  their  own  party  faith 
and  their  political  principles  as  to  the  policy 
of  the  government;  and  they  are  governed 
by  their  own  usages  and  establish  their  own 
rules. 

Ex  parte  Wilson,  7  Okia.  Gr.  610,  125 
Pac.  739. 

(1912)   The  right  of  suffrage  includes  the 

right  to  form  political  parties,  aud  the  right 
of  each  party  to  promulgate  rules  not  rea- 
sonably prohibited  by  law,  fur  making  its  or- 
ganization effective,  to  promote  its  principles 
and  policies  by  electing  officers  in  harmony 
therewith  to  l^lslate  and  execute  the  law  to 
that  end. 

Bx  parte  Wilson,  7  Okla.  Cr.  610.  125 
Pac.  739. 

S  27.  Nomination  by  primary  election. 

The  qualifications  of  electors  entitled  to 
vote  at  a  primary  election  are  the  same  as 
the  qualifications  of  electors  entitled  to  vote 
at  the  general  election  within  the  election 
precinct  where  the  primary  Is  held,  except 
that,  in  addition  thereto,  the  elector  jjarti- 
cti>ating  in  a  primary  election  must  be  a 
member  of  a  party  recognized  by  the  official 
ballots  of  said  primary-. 

(1912)  Ex  parte  Wilson,  7  Okla.  Cr.  610. 

125  Pac.  739;  (1914)  BeU  T.  State.  11 

Okla.  Or.  37,  141  Pac.  804. 

(1912)  Party  nominations  by  primary 
elections  is  a  fundamental  princliile  of  popu- 
lar government,  and  is  a  permanent  rule  of 
public  policy  In  this  state,  as  declared  by 
art  3,  is  (WUliams'  Const,  8  47),  to-wit: 
"The  legislature  shall  enact  laws  providing 
for  a  mandatory  primary  ^stem,  which  shall 


provide  for  the  nomination  of  all  candi- 
dates in  all  elections  for  state,  district, 
county  and  municipal  officers,  for  all  political 
parties.  Including  United  States  senators; 
provided,  however,  this  provision  shall  not 
exclude  the  right  of  the  people  to  place  on 
the  ballot  by  petition  any  nonpartisan  candi- 
date." 

Ex  parte  Wilson,  7  Okla.  Gr.  610.  12C 
Pac.  789. 

(1!H2)  This  provision  of  the  Constitution 
(Const,  art  3,  §  5)  recognizes  political 
parties  for  tbe  purpose  of  nominatii^;  candi- 
dates for  elective  offices,  and  contemplates 
that  only  electors  who  are  menibera  of  po- 
litical parties  shall  participate  in  primary 
elections  for  the  selection  of  candidates  for 
the  respective  parties,  and  then  vote  only 
the  ballot  of  the  party  of  which  they  are 
members. 

Kx  parte  Wilson,  7  Okla.  Cr.  610,  126 
Pbc.  739. 

(1912)  The  mere  fact  that  ali  elector  bad 
repistered  and  then  and  there  stated  his 
)>oIitical  party  atnUntlous  does  not  preclude 
the  right  to  interpose  a  challenge,  on  the 
Bround  that  he  is  not  in  good  faith,  a 
member  of  the  party  staged  in  his  resistra- 
tion  certiflcnte,  and  whose  ballot  he  requests 
to  vote. 

Ex  parte  Wilson,  7  Okla.  Cr.  610,  125 
Pac.  739. 

(11)12)  An  elector  offering  to  vote  at  a 
[irimary  election  shall  prove  his  qualifica- 
tions In  the  same  manner  in  which  electors 
are  required  by  law  to  prove  their  quali- 
fications at  the  general  election,  such  elector 
shall  have  the  right  to  receive  the  ballot  of 
the  party  of  his  affiliation  and  no  other. 
Ex  parte  Wilson,  7  Okla.  Cr.  610.  126 
Pac.  789, 

(1912)  An  elector  cim  not  prescribe  his 
own  method  of  proving  his  qualification  in 
iesi)ect  to  his  party  meaibership,  so  as  to 
preclude  the  election  inspector  from  disput- 
ing or  rejecting  his  proof. 

Ex  parte  Wilson,  7  Okla.  Cr.  610,  125 
Pac.  739. 

(19J2)  When  an  elector  demands  a  party 
ballot  If  the  election  Inspector,  Judge  or 
Itarty  watcher  knows  or  has  reason  to  be- 
Ucve  that  the  elector  oITering  to  vote  Is  a 
nonpartisan,  or  not  a  niember  of  the  party 
whose  biillot  he  Is  attempting  to  vote,  It  hi 
the  duty  of  such  election  officers  to  chal- 
lenge the  right  of  such  elector  to  vote;  and 
any  challenger  for  any  candidate  may  chal- 
lenge the  right  of  such  elector  to  vote  the 
ballot  of  the  party  making  challenge;  and 
if  the  challenge  be  on  the  ground  tiiat  the 
elector  Is  not  lii  good  faith,  a  member  of 
tbe  party  whose  ticket  he  Is  attemptlntr 
to  vote,  the  duty  of  the  inspector  Is  the  same 
as  upon  challenge  as  to  any  other  qualifica- 
tion ;  anil  proper  proof  should  be  required 
fn  the  manner  required  by  the  general  elec- 
tion law  for  proving  qualification  before  such 
elector  shall  be  permitted  to  vote. 

Ex  parte  Wilson,  7  Okla.  Cr.  610,  128 
Pac.  739. 


Digitized  by  Google 


566  [20klii.Dlg.1 


SLECmONS.  VI. 


S88 


(1914)    A  primary  electton  Is  one  for  the 
nomination  of  candidates  of  tlw  reqiectlTe 
poHtlcal  parties  by  the  members  thereof. 
BeU  V.  State,  11  Okla.  Cr.  37,  141  Pac. 
804. 

(1914)  Party  nomlnatlona  by  primary 
election  Is  a  fundamental  principle  of  popal- 
lar  goTemment,  and  Is  a  permanent  rule  of 
public  policy  In  thia  state,  as  declnretl  by 
Const,  art.  3,  8  5  (muiams*  I  47). 

Bell  V.  State,  11  OkUi.  Cr.  37,  141  Pac. 
804. 

(1016)  The  returns  made  by  the  prednct 
officials  to  the  connty  election  board,  until 
impeached,  constitute  prima  fade  evidence 
of  the  votes  cast  and  of  the  result  of  said 
primary  election,  which  will  be  overcome 
when  a  different  result  is  made  to  appear 
upon  a  recount  of  the  ballots. 

Whltaker  v.  State  ex  rel.  Pierce,  58  Okla. 
672,  160  Pac.  890. 

(1916)  The  duties  ijerformed  by  the 
county  election  board  when  recounting  the 
ballots  cast  at  a  primary  election  under  Bev. 
Laws  1910,  S3038,  are  ministerial  in  their 
nature,  and  said  board  In  so  doing  is  not 
vested  with  Judicial  power  to  inquire  into 
and  determine  questions  that  are  judicial 
in  tbeir  nature,  but  Is  limited  to  a  recount 
of  the  ballots  upon  their  face. 

Whltaker  v.  State  ex  rel.  Pierce,  58 
Okla.  672, 160  Pac.  890. 

3  28.  Nomination  by  electors. 
S  29.   Requisites  of  petition,  or  nomina- 
tion papers. 
(1910)  Under  Laws  1909,  cli.  14,  art.  7. 
f  S  1,  5,  and  Compiled  Laws  1900,  1 3267,  and 
S  3279,  it  was  held  that  since  the  last  day 
for  flUng  petitions  for  the  position  of  su- 
perior Judge  of  Tulsa  county  expired  July  3, 
1910,  at  which  time  tbe  official  determina- 
tion of  tbe  population  of  the  city  and  county 
had  not  been  declared,  and  under  tbe  pre- 
vious census  Tulsa  county  was  not  entitled 
to  a  superior  court,  relator  was  not  entitled 
to  have  his  petition  for  nomination  as  a 
candidate  for  Judge  of  such  court  filed,  and 
bis  name  placed  on  the  ballot  for  tbe  elec- 
tion to  be  held  November  8,  1910. 

State       rel.  Brennau  v.  Shelton.  27 
Okla.  322.  Ill  Pac.  545. 

1 30.  Objections  and  contests. 
S  31.   Grounds. 

(1916)  Where,  because  of  the  Illegal  and 
fraudulent  acts,  of  another  in  tampering 
with  tbe  ballots  cast  at  a  primary  election, 
a  person  who  was  a  successful  candidate 
therein  Is  deprived  of  bis  nomination  upon 
a  recount  under  Rev.  Laws  1910,  S3038,  be 
may  maintain  an  action  to  try  tbe  title  to 
such  nomination  against  the  person  wrong- 
fully declared  by  the  election  officials  entitled 
thereto,  irrespective  of  the  Identity  of  the 
culprit,  whether  his  opponent  In  said  pri- 
mary was  connected  with  such  unlawful  con- 
duct or  not. 

Whltaker  t.  State  ex  reL  Pierce.  58  Okla. 
tt72,  160  PftC  880. 


S  32.  —  Determination  by  public  officers. 

(1014)  Bev.  Laws  1910,  13038,  providing 
for  a  recount  of  the  rotes  cast  at  a  primary 
election,  being  complete  within  itself,  au- 
thorizes the  county  election  board,  on  the 
filing  of  the  required  affldevit.  to  recount  the 
votes  without  any  order  of  court. 

Shelton  v.  McMillan.  43  Okla.  486,  143 
Pac.  196. 

i  33.   Trial  and  determination  by  courts. 

( 1914  >  Notwithstanding  Laws  1910-11.  ch. 
](Xf,  8  8,  a  district  Judge  has  no  Jurisdiction, 
where  no  Judicial  proceeding  is  pending,  to 
order  u  recount  of  the  votes  at  a  prlnuary 
election. 

Shelton  T.  McMUlan,  43  Okla.  486,  143 

Pac.  190. 

(1916)  In  a  contest  of  nomination,  it  was 
held  not  error  to  reject  an  offer  by  defend- 
ant to  show  how  certaitt  voters  voted  in  a 
lirlmary  election, 

Whltaker  v.  State  ex  rel.  Pierce,  68  Okla. 
872.  160  Pac.  880. 

(1016)  Whether  the  ballots  introduced  In 
evidence  were  tbe  Identical  ballots  cast  by 
the  voters,  and  whether  they  were  In  the 
same  condition  as  when  ca^^t,  and  tbe  weight 
to  he  given  to  the  ballots  as  evidence,  as 
well  as  to  all  other  tratimony  in  the  case, 
are  questions  to  be  left  to  the  Jury. 

Whltaker  v.  State  ex  rel.  Pierce,  58  Olda. 
672,  160  Pac.  880. 

(1816)  Where  it  Is  made  to  appear  that 
after  the  ballot  boxes  and  election  returns 

have  been  delivered  into  the  custody  of  the 
county  election  board  and  before  a  recount 
of  the  ballots  tbe  boxes  containing  tbe  ballots 
cast  at  an  election  have  been  left  in  the 
custody  of  a  i>erson  other  than  one  of  the 
election  officials,  and  that  a  number  of  bal- 
lots cast  by  the  voters  have  been  abstracted 
and  destroyed  and  other  ballots  forged  and 
placed  In  said  boxes,  and  a  number  of  other 
ballots  cast  at  said  election  are  mutilated 
so  as  to  change  the  result  of  said  election 
as  determined  by  the  canvass  of  the  retuniB. 
the  ballots  are  discredited  to  such  an  extent 
lis  to  destroy  their  controlling  weight  as 
evidence  In  a  contest  over  a  nomination  at 
such  election. 

Whitaker  v.  State  ex  rel.  Pierce,  68  Okla 
072.  160  Pac.  890. 

(1916)  As  iMtween  tbe  ballots  and  the 
canvass  thereof  by  the  election  officers,  the 
ballots  are  tbe  primary  and  controlling  evi- 
dence where  it  Is  made  to  appear  that  they 
have  been  preserved  In  tbe  manner  and 
tbe  officers  prescribed  by  statute,  and  that 
they  were  tbe  identical  ballots  cast  by  the 
voters,  and  that  while  in  such  custody  they 
have  not  been  so  exposed  to  the  reach  <tf 
nnanthorlzed  persons  as  to  afCord  a  reason- 
able opportunity  for  tlielr  having  been 
changed  or  tampered  with. 

Whltaker  v.  State  «c  rel.  Fierce,  S8  Okla. 
672,  160  Pac.  880. 
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VU.  BALLOTS. 

S  34.  Official  ballots. 

(1900)  Laws  1907-08,  p.  329,  ch.  31,  art 
3,  {2,  prescribing  tbe  election  board's 
duties,  is  mandatory;  but,  where  ballots  dif- 
ferent in  form  from  tbose  prescribed  are 
received  by  tbe  electors  and  cast  in  good 
faitta,  such  ballots  will  not  be  disregarded. 
Town  of  Grove  r.  Hankpll.  24  Okla.  707, 
104  Pac.  66. 

S  35.   Authority  and  duty  to  make  and  fumiith. 

(1908)  Under  Sess.  I-nws  1907-08.  p.  329, 
ch.  31,  §3,  and  page  440,  ch.  44,  §0.  the 
secretary  of  state  must  certify  the  title  and 
text  of  each  measure  presented  by  initiative 
or  referendum  petition,  or  the  legislature,  to 
tbe  state  printer,  and  see  that  be  has  printed 
on  the  official  ballots  such  title  and  text. 
Trapp  V.  Wella-Famo  Express  Co..  22 
Oltia.  377,  97  Pac.  1003. 

S  36.  Form  and  contentfi  of  official  ballots. 

(1908)  Wilson's  llev.  &  Ann.  Stat  19ai. 
82963,  Is  intended  to  prevent  tbe  use  of  any 
other  than  official  ballotn,  and  not  V)  con- 
demn as  invalid  offlciul  ballots  which  have 
bem  famished  to  voters  by  the  election  of- 
ficers for  some  oversight  or  error  on  their 
part 

State  V.  Millar,  21  Okla.  448.  90  Pac. 
747. 

5  37.   Indication  of  choice  by  voter. 

<1906)    The  provisions  in  Wilson's  Itev. 

6  Ann.  Stat.  1903,  ch.  33.  8  41  (section  2946), 
known  as  "Election  Law,"  which  provided 
that  the  voter  shall  Indicate  his  choice  by 
stamping  a  cross  in  a  square  on  the  ballot 
Immediately  preceding  the  name  of  the  candi- 
date of  bis  choice,  as  to  the  stamping  In  di- 
rectory only,  and  ballots.  In  other  respects 
regular,  will,  in  tbe  absence  of  fraud,  he 
counted,  although  marked  with  ii  i>eiicll. 

McClelland  v.  Envin,  1«  Okla.  612.  86 
Pac.  283. 

(1909)  Under  Laws  19ti.>,  p.  2:^3.  ch.  17. 
art  1.  84,  r^ating  to  the  stamping  of  bal- 
lots, a  voter  by  stamping  a  cross  in  a  circle 
under  a  party  device  voted  for  all  the  candi- 
dates In  the  column  thereunder,  and  marks 
In  the  square  Immediately  to  the  left  of 
all  the  names  in  the  same  cdumu  except  that 
which  pialntitf  were  without  effect 

Potts  V.  Folsom,  24  Okla.  731,  HU  Pac. 
353. 

(1910)  The  Intention  of  tbe  voter  should 
be  ascertained  from  the  language  of  his 
ballot  Interpreted  In  the  lifiiit  of  the  cir- 
cumstances of  a  public  nature  surrounding 
the  election,  and  where  such  intent  is  thus 
made  fairly  apparent  and  the  l)allot  used 
substantinlly  complied  with  the  form  pre- 
scribed, the  same  should  be  made  effectual. 

North  V.  McMahan.  2ti  Okla.  ,'>02,  110 
Pac.  1115. 

8  38.  Mutilation. 

(1914)  A  ballot  marked  by  a  voter  with 
the  Intention  to  distinguish  It  is  mutilated, 
within  Rev.  Laws  1010,  9  3086. 

Moss  V.  Hunt,  47  Okla.  1,  145  Pac.  760. 


839.  Ulegality. 

940.   DiitinfnliUiig  iiiack& 

(1906)   Under  tbe  elecUon  laws  of  ttaie 

territory  no  ballot  shall  be  counted  which 
bears  any  distinguishing  mark.  Held  that 
duch  distinguishing  mark  must  be  one  that 
shows  an  intention  on  tbe  part  of  the  voter 
to  distinguish  his  particular  ballot  from  the 
others  of  its  class,  and  not  one  that  Is  com- 
mon to,  and  not  distinguishable  from,  others 
of  a  designated  class. 

McClelland  v.  Erwin,  10  Okla.  612.  86 
Pac.  2S3. 

(11)08)  A  "distinguished  ballot"  which 
can  not  be  counted,  is  one  which  bears  an 
.deutiflcation  mark  made  by  the  vote;  or 
made  by  his  connivauce,  consent  or  knowl* 
edge,  and  made  for  the  purpose  of  distin- 
guishing the  ballot  from  other  ballots  cast 
Town  of  Eufauia  v.  Gibson,  22  Okla.  507, 
98  Pac.  565. 

VIII.  CONDUCT  OF  ELECnON. 

9  41.  ConttitntioiMl  and  BUtntory  prorisions. 

(1893)    Irregularities  In  elections  which 

10  not  tend  to  affect  the  resnlt  nor  to  de- 
feat tbe  will  of  the  majority,  will  not  render 
the  election  void ;  and  requirements  of  tbe 
jtatute  which  are  mandatory  must  be  strict- 
iv  observed;  but  those  that  are  simply  di- 
rectory need  not  be  observed.  Matters  which 
a(fe<-t  the  results  of  elections,  however,  are 
mandatory  when  regulated  by  statute;  otliers 
being  merely  directory,  and  so  tbe  tln^e  of 
the  appointment  of  Judges  is  simply  direc- 
tory. 

Marlon  v.  Territory.  1  Okla.  210.  32  Pac. 
116. 

(1910)  Couip.  I^ws  1909,  8  1002a  (Rev. 
l>aws  1910,  9  441),  provides  that  the  regular 
precinct  election  boards,  appointed  by  tbe 
ouimty  election  twards,  for  and  within  In- 
corporated towns  shall  conduct  all  elections, 
aicludlng  elections  for  town  officers;  and 
this  provision  is  not  impliedly  repealed  nor 
affected  by  the  provision  of  Act  March  24, 
1011  (Laws  1910-11,  9  1.  ch.  136.  p.  316)  ttaat 
-'in  towns  and  villages  tbe  president  of  tlie 
board  of  tnutees  and  the  town  clerk  shall 
make  all  arrangements  for  holding  the  elec- 
tions, which  shall  Include  the  printing  of 
ballots  and  other  supplies,"  as  the  word 
"arrangements,"  as  here  used,  does  not  In- 
clude tbe  appointment  of  sncb  precinct  dec* 
tlon  boards. 

Ross  V.  Hnnter,  53  Okla.  423,  157  Fac. 
85. 

(IHLii)  Statutes  regulating  the  mere  mode 
of  conducting  an  election  are  directory,  and 
the  departure  from  such  mode  will  not  nec- 
essarily defeat  the  election. 

Carroll  v.  State  ex  reL  Mosler,  89  Okla. 
so.  194  Pac.  219. 

8  42.   Application  of  reqairemenU  to  ipecial 
uections. 

(1893)  Where  a  specific  chapter  of  the 
statutes  provides  for  a  system  of  common 
schools,  and  Is  complete  within  itself,  an 
election  held  in  compliance  with  its  pro- 
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visions  to  determine  the  question  as  to 
whether  separate  schools  shall  be  estahUahed 
tor  colored  poptls  is  not  tuTalld  because  not 
conducted  as  required  by  the  statute  govern- 
Uig  general  elections,  known  as  the  "Austral- 
Ian  System." 

Marion  t.  Territory.  I  Okla.  210,  32  Pac. 
lie. 

i  43.   Adjonrnment  or  redress. 

(1909)  Certiorari  will  not  lie  to  review 
nu  order  granting  supersedeas  of  a  Judgment, 
by  decreeing  contestant  entitled  to  office,  and 
ousting  the  contestee. 

Palmer  v.  Harris,  23  Okla.  800.  101  Pac. 
Ki2. 

S  44.   Voting  by  ballot. 

S  45.  '  ABsiaUnce  to  voters. 

(1910)  Section  44,  cli.  33.  par.  294S.  WU- 
twn's  Rev.  &  Anu.  Stat  1903,  provldiug  that 
"any  elector,  who  declared  that  by  reatwn  of 
physical  disability  or  inability  to  read  the 
EuRlish  language,  he  is  unahle  to  mark  his 
ballot  may  declare  his  choice  of  candidates 
to  the  iioll  clerks,  who  in  the  presence  of 
each  other  shall  prepare  the  ballots,"  is 
mandatory  as  to  such  clerks,  the  electors, 
and  all  others,  and  ballots  of  electors  pre- 
pared with  the  assistance  of  any  other  per- 
son are  invalid  and  fall  within  the  provisions 
of  8  5,  ch.  17,  Sess.  I^ws  1905,  which  provides 
for  the  exclusion  of  any  exposed  ballot  except 
when  made  out  by  the  poll  clerks  as  provided 
alwve. 

Hoard  v.  Pill,  26  Okla.  104.  110  Pac. 
1107. 

(1910)  The  primary  purpose  and  object  of 
the  Australian  ballot  election  law  is  to  secure 
the  independence  of  the  elector  by  requiring 
of  him  the  exercise  of  his  right  of  franchise 
in  absolute  secrecy,  and  statutes,  mandatory 
in  their  character,  designed  to  accomplish 
this  «id,  are  mandatory  on  both  the  officials 
and  the  electors. 

Board  T.  Dill.  26  Okla.  104,  ItO  Pac. 
1107. 

S  46.    Deposit  of  ballots  in  boxes. 

(1909)  That  part  of  fi  4,  of  ch.  17.  p.  233, 
of  the  Se«8.  Laws  of  Okla.  Ter.  1905.  which 
provides  ttiat  on  leaving  the  booth  the  voter 
shall  "deliver  the  ballots  to  the  inspector  or 
judge  temporarily  acting  as  insiiector  shall 
forthwith,  in  the  presence  of  the  voter  and 
members  of  the  election  board  and  the  watch- 
ers, deposit  same  in  the  ref>i>ectire  ballot 
boxes,"  Is  mandatory. 

Rampendahl  v.  Crump.  24  Okla.  .S7.t,  105 
Pac.  201. 

1 47.  Challenges  to  voters  and  proceedings 
thereon. 

When  It  appears  that  a  person  offering  to 
vote  in  a  city  of  the  first  class  has  not  regis- 
tered since  the  adoption  of  the  constitutional 
amendment  on  August  2,  1910,  and  was  not 
on  January  1,  1866,  or  at  some  time  prior 
thereto,  entitled  to  vote  under  any  form  of 
goTemmoit,  and  did  not  on  said  date  reside 
In  some  foreign  nation,  and  Is  not  a  lineal 
descendant  of  such  person,  the  precinct  elec- 
tion officers  may  lawfully  require  sucb  per- 


son to  read  and  write  a  section  of  the  con- 
stitution before  permitting  him  to  vote. 

(1910)   Ex  parte  Show,  4  Okla.  Gr.  410^ 

118  Pac.  1062;  (1911)  Ex  parte  Beall, 

28  Okla.  446, 114  Pac.  724. 

The  question  of  a  person's  possession  of 
the  educational  qualification  prescribed  for 
voters  by  the  State  Const.,  art  3,  I  4a,  Is 
to  be  determined  by  the  precinct  election  in- 
spector having  registration  in  charge,  and 
at  the  time  registration  is  required;  and  it 
Is  only  when  and  where  registration  is  dis- 
pensed with  that  such  question  la  to  foe  de- 
termined by  the  precinct  election  officers  at 
the  polls. 

(1910)  Ex  parte  Show,  4  Okla.  Or.  416, 
113  Pac.  1062;  (1911)  Ex  parte  Beall. 
2H  Okla.  445,  114  Pac.  724. 

The  act  of  the  legislature  approved  March 
28,  1910  (Lews  1910,  ch.  116,  f  4),  prescribes 
uo  test  whatsoever  of  a  person's  qualification 
to  vote  under  Const,  art.  3.  I  4e.  adopted 
on  August  2,  1910. 

(1910)  Ex  parte  Show,  4  Okla.  Cr.  416, 
113  Pac.  1002;  (1911)  Ex  parte  Beall, 
28  Okla.  445,  114  Pac.  724. 

{  48.   Irregnlarities  and  errors. 

(1910)  Where  electors  voluntarily  permit 
other  jiersons  than  the  authorized  or  acting 
poll  clerks  to  assist  them  in  the  preparation 
of  tbeir  ballots,  the  said  bnllots  will  be  held 
to  be  intentionally  exposed  and  will  be  re- 
jected. 

Board  V.  Dill,  26  Okla.  104,  UO  PaC. 
1107. 

(1910)  Under  Comp.  Laws  1909.  1  8202,  It 
Is  the  duty  of  the  electors  of  precincts  fall- 
ing to  receive  the  election  supplies  to  proceed, 
under  its  terms  and  provisions,  to  prepare 
ballots,  boxes,  etc.,  and  to  hold  an  election, 
as  nearly  as  may  be,  In  conformity  with  the 
law,  and  where  in  such  case  they  fall  or 
neglect  to  do  so,  they  will  be  held  to  have 
been  parties  to  their  own  disfranchisement, 
and  the  election  will  not  be  brid  void  on 
thnt  account 

Martin  v.  McGarr,  27  Okla.  6S8.  117 
Pac.  323. 

(1920)  The  general  rule  is,  where  the 
statute  does  not  in  express  terms  declare  an 
election  void  for  violation  of  certain  statu- 
tory provisions,  the  election  will  be  sus- 
tained, and  the  violation  of  the  statute  will 
be  treated  as  an  irregularity  going  to  the 
form,  Instead  of  to  the  substance,  where, 
from  all  the  facts,  the  court  concludes  that 
in  spite  of  the  departure  from  statutory  re- 
quirements, a  full  and  fair  ballot  has  beat 
cast,  and  a  true  and  fair  return  of  the  entire 
flot-tlou  has  been  canvassed  and  made. 

I.amb  T.  Palmer,  79  Okla.  68,  191  Pac. 
184. 

S49.  Fraud. 

(1913)  Fraud  does  not  invalidate  the 
legal  votes  cast,  but  1^  destroying  the  pre- 
sumption of  the  correctness  of  the  returns, 
as  a  rule  it  makes  It  necessary  for  any  per- 
son who  claims  any  benefit  from  tbe  votes 
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to  prova  tbam,  and,  where  no  proof  Is  offered, 
and  the  frauds  are  of  such  a  character  that 
the  correct  votes  can  not  be  determined,  the 
return  of  the  precinct  will  be  rejected. 

Allen  T.  WUduian,  38  Okta.  652. 134  Fac. 
1102. 

(1913)  The  returns  may  be  rejected  as 
fraudulent,  and  yet  the  true  vote  may  be 
ascertained;  and.  where  It  can  be  ascer- 
tained independently  of  the  rejected  returns, 
the  law  requires  that  it  be  respected  and 
enforced;  and  where  the  true  votes  can  not 
be  ascertained,  either  from  the  returns  or 
from  the  evidence  aliunde,  the  vote  of  the 
precinct  should  be  rejected. 

Allen  V.  WUdmau,  38  Okla.  652.  134  Pac. 
1102. 

IX.  COUNT  OF  VOTES.  RETURNS.  AND 
CANVASS. 

S  50.   CoDElitntioDal  and  statutory  provisions. 

(1911)  The  act  of  Marcli  13,  1909  (Sess. 
Laws,  1909,  cb.  16,  art  2,  p.  262),  entitled 
an  act  regulating  elections  In  cities  and 
towns;  repealed  Comp.  Laws  1909.  §  841, 
which  provides  that  the  Inspectors  at  munici- 
pal elections  shall  make  a  certified  state- 
ment, over  their  signatures,  of  the  persons 
elected  to  fill  the  several  offices  in  sucb 
municipality,  and  file  the  same  with  the 
county  clerk  In  the  county  within  ten  days 
after  the  date  of  such  election. 

Erwin  v.  Wheeler,  31  Okla.  331,  120 
Pac  1088. 

{SI.   Count  of  votes. 

i  52.   Presence  and  participation  of  repre* 

tatives  of  parties  or  candidates. 

(1914)  Rev.  Laws  1910,  §  3077,  construed, 
and  held  to  provide  for  an  equitable  dis- 
tribution of  counters  between  all  tbe  organ- 
ized political  parties,  not  exceed iug  four, 
participating  In  the  election. 

Rogers  v.  Reynolds,  43  Okla.  52$,  143 
Pac.  615. 

S  53.  Rettuns. 

S  54.   In  general. 

i(1911)  The  duplicate  eertiflcate  signed 
by  the  counters  of  a  precinct,  provided  for 
by  Comp.  I>aw8,  1909,  §  313G  (Seas.  Laws 
1907-08,  ch.  31,  art.  2,  8  8),  tlie  other  two 
duplicates  of  sucb  certificate.  Including  that 
in  the  back  of  tbe  book  of  ballots  having 
been  lost,  as  a  rule,  Is  competent  evidence 
of  the  result  of  the  election  in  such  precinct. 
(Following  State  ex  reL  Montgomery  v.  State 
Election  Board.  116  Fac.  168.) 

Hausam  t.  Parker.  31  Okta.  399, 121  Pac. 
1063. 

i  55.   Certificates  and  signatures. 

(1911)  Where  tbe  blank  certificate 
printed  and  bound  in  each  precinct  book  of 
ballots  declaring  the  result  of  the  election 
In  any  precinct,  provided  for  by  Session 
Laws.^  1907-08,  ch.  31,  art.  2,  t  8  (Comp. 
Laws,  1909,  |  3138).  was  not  filled  out  as 
required  therein,  but  another  certificate,  de- 
nominated a  duplicate,  executed  with  tbe 
same  formality  as  was  required  to  be  exer- 
cised in  tbe  preparation  of  tbe  certificate 


mentioned,  was  retui-nod  and  received  by  the 
canvassing  board  and  canvassed  as  an  orlgl- 
niil,  and  no  fraud  is  allei^ed,  the  same  will, 
in  an  action  of  mandamus,  be  considered  and 
held  to  be  the  otQcial  returns  and  sufficient 
to  support  the  canvass  and  the  eertiflcate 
issued  thereon. 

State  ex  rel.  Montgomery  v.  State  Elec- 
tion Board,  29  Okla.  81.  116  Pac.  168. 

§  56.  Correction  or  amendment. 

(1012)  Where  tho  only  defect  in  tbe  re- 
turns from  an  election  precinct  to  the  county 
canvassing  board  Is  that  the  certificates 
showing  the  niunber  of  votes  cast  for  the 
various  jiersons  voted  for  mere  not  authenti- 
cated by  the  signatures  of  two  of  tbe  four 
counters  at  the  election  In  said  precinct  as 
ie<iuiied  by  Sess.  I^ws  1911.  8  7,  ch.  106, 
and  where  before  the  county  cnnvasslng 
iioard  has  completed  the  canvass  of  the  re- 
turns, all  tbe  election  officers  of  said  precinct 
appeared  before  the  county  board  and  offered 
to  correct  tbe  errors  In  said  returns  by 
authenticating  the  same  with  the  signatures 
(if  said  two  counters  who  had  omitted  to 
sign  same,  It  was  the  duty  of  the  board  of 
county  canvassers  to  permit  such  correc- 
tion and  to  canvass  the  returns  from  said 
precinct;  and,  upon  failure  or  refusal  to  do 
so,  tlie  board  of  county  canvassers  may  be 
compelled  to  permit  such  correction,  or  treat 
the  returns  as  if  corrected,  and  canvass 
same. 

Moren  v.  Nichols,  35  Okla.  283,  129  Pac, 
74L 

§  57.  Preservation  or  disposition  of  ballots. 

(1909)  That  part  of  Sess.  Laws  1905,  ch. 
17,  art  1,  fi  8,  which  provides  that  "said 
iiallot  package  shall  be  preserved  by  tbe 

t  ouuty  clerks  In  some  secure  and  safe  place," 
is  not  mandatory. 

Newhouse  v.  Alexander,  27  Okla.  46,  110 
Pac.  1121. 

(1009)  Where  tbe  ballots  are  preserved 
so  that  their  identity  Is  assured,  they  can 
lie  counted  during  a  contest;  and  they  are 
undoubtedly  better  evidence  of  the  vote  cast 
than  tbe  returns,  and  should  prevail  where 
there  Is  a  difference;  but,  before  a  recount 
of  the  ballots  should  be  allowed  to  rebut 
the  presumption  of  the  correctness  of  tbe 
'ifiicial  returns.  It  should  be  proved  Satis- 
Tactorily  that  the  ballots  have  not  beea 
tampered  with  since  the  election,  and  that 
iliose  offered  in  evidence  are  the  identical 
lines  cast. 

Newhouse  v.  Alexander,  27  Okla.  46,  110 
Pac.  1121. 

(1010)  The  state  board  of  election  com- 
missioners is  II  part  of  the  executive  depart- 
ment of  the  state,  charged  with  the  duty  of 
the  execution  of  all  laws  in  force  In  the 
state  relating  to  the  holding  of  elections, 
and  It  can  not  exercise  legislative  or  judicial 
functions,  except  as  tbe  same  are  merely 
incidentnl  to  the  administration  of  Its  duties 
as  a  board  of  the  execntlre  department 

Montgomery  v.  State  Election  Board,  27 
Okla.  S24.  Ill  Pac.  447. 
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S  58.   CuiTass  of  returns. 

8  59.   Canvassing  boards  or  officers. 

(1803)  Under  Stat  1890,  ch.  32,  {  2793, 
constltutlDf  the  existing  board  of  county 
eomniiasloners  of  a  specified  connty  a  board 
of  canvassers,  to  determine  the  result  of  a 
q)eclal  election,  a  new  board  of  commis- 
sioners, elected  at  such  election,  have  not 
the  iwwer  to  canvass  the  vote,  and  Issue 
certiflcntes  of  election  to  other  persons 
claiming  under  such  election. 

Rider  t.  Brown,  1  Olila.  244,  32  Pac. 
341. 

i  60.   Powers  and  proceedings  of  canvass- 
ers as  to  returns. 

(1901)  Election  Law  ISTtO.  88  47,  48  (Wil- 
son's Rev.  &  Ann.  Stat.  1903,  §§  2952,  2953), 
prescribing  tlie  duties  of  the  election  judges 
do  not  require  them  to  attach  to  the  election 
returns  a  certificate  showing  the  number  oi 
votes  cast  for  the  respective  candidates ;  ami 
the  county  commissioners,  when  acting  as  a 
county  canvassing  board,  are  hound,  in  the 
absence  of  fraud,  by  the  tally  sheets  returned 
to  them  from  the  respective  voting  precincts; 
and  hence  mandamus  will  not  lie  to  compel 
the  county  commissioners  to  canvass  the  re- 
turns and  issue  a  certidcate  of  election  to 
the  one  reeciving  the  greater  number  of  votes 
as  Indicated  by  the  certificates. 

Kpley  V.  Moore,  II  Okla.  335,  66  Pac. 
337. 

(1909)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  I  351.  City  councils  of  cities  of  the  first 
class  in  canvassing  returns  have  no  power  to 
go  behind  the  returns  to  determine  whether 
precinct  officers  fraudulently  canvassed  and 
returned  the  votes. 

Steams  v.  State  ex  ret  Blggers,  23  Okla. 
462,  100  Pac.  009. 

(1012)  By  reason  of  Sess.  Laws  1911,  ch. 
106,  8  8,  the  county  election  board  as  the 
county  board  of  canvassei-s  is  under  no  duty, 
and  is  without  authority,  to  open  tlie  envelop 
returned  by  the  election  officers  of  any  pre 
cluct  containing  the  voted  ballots  and  tall.v 
sheets,  labeled  as  by  tlie  statute  required, 
to  wit,  "Voted  Ballots,"  "Xally  Sheets."  am! 
*'Stub  Book  of  Ballots,"  In  order  to  scarcli 
for  the  certificate  of  returns  wl)ich  should 
have  been  Inclosed  in  a  separate  ^uvclop 
labeled  "returns,"  in  order  that  the  returns 
from  said  precinct  may  be  canvassed, 

Moreu  v.  Nichols,  35  Olila.  2Sii,  120  Pac 
741. 

S61.  Certificate  of  election. 

(1001)  Where  tlie  Judges  of  the  election 
attach  to  their  returns  certificates  as  to  the 
total  number  of  votes  case  in  their  rcsjiective 
voting  precincts,  and  the  tally  sheets  indi- 
cate that  one  candidate  was  elected  to  the 
office  of  proliate  judge,  and  the  certificates 
attached  to  the  returns  Indicate  that  the  op- 
posing candiate  was  elected,  the  tally  sheets 
are  entitled  to  greater  weight  than  the  cer- 
tificates, and  mandamus  will  not  lie  to  com- 
pel the  county  boani  of  commissioners  to 
canvass  the  returns  and  issue  a  certificate 
of  election  to  the  candidate  receiving  the 
greater  number  of  votes,  as  Indicated  by  the 


certificates,  as  the  canvassing  board  are 
bound  by  the  tally  sheets  alone;  the  certlfl* 
cates  of  the  Judge  of  the  election  forming 
no  part  of  the  returns  whatever,  and,  when 
attached,  are  merely  a  nullity. 

Gpley  V.  Moore,  1  Okla.  885,  66  Pac. 
337. 

§  62.  Irregulariliee  and  defects. 

{1S93)  Mere  technlcDl  irregularities  and 
omissions  In  the  performance  of  ministerial 
duties  by  election  officers  are  not  to  be  per- 
mitted to  defeat  the  popular  will  In  any  case, 
when  there  has  been  an  attempt  to  conform 
to  the  requirements  of  the  statute,  and  no 
injury  baa  resulted  to  any  ona 

Marlon  v.  Territory  ex  rel,  Wllaoii,  1 
Okla.  210,  32  Pac.  116. 

S  63.   Conclnsivenees,      operation,  and 

effect. 

(1914)  A  certificate  of  election  Issued  by 
the  tiroiier  authorities  to  relator,  regular  on 
.ts  face,  is  coaclusive  evidence  tliat  the  hold- 
er thereof  is  entitled  to  the  office  named 
therein  and  to  the  record  books  and  papers 
appertaining  to  the  8am& 

State  v.  Smith,  43  Okla.  281,  142  Pac. 
40S. 

(1916)  A  certificate  of  election  Issued  by 
the  proiter  officer,  that  is  valid  on  Its  face 
and  stands  unimx)eached  by  any  admitted 
fact.  Is  conclusive  as  to  the  right  to  the 
possession  of  an  office  in  a  proceeding  in 
mandamus  therefor. 

Ross  V.  Hunter,  S3  Okla.  428,  157  Pac. 
STi. 

X.  CONTESTS. 

§  64.    CoDEtitutional  and  statutory  provisions. 

(1914)  Sesa.  Laws  1909,  ch.  14,  was  not 
repealed  by  Sess.  Laws  1907-08,  ch.  31,  and 
was  in  force  on  the  date  of  the  institution 
ind  trial  of  this  suit,  and  was  sufficient  an- 
thorlty  for  the  institution  and  prosecutiott 
itf  same. 

Lewis  V.  Bandy,  45  Okla.  4S,  144  Pac. 

624. 

S  65.  Grounds. 

(1913)  One  who  seeks  to  have  an  election 
leclflred  void  and  set  aside  upon  the  ground 
that,  by  irregularities  and  fraudulent  mls- 
•unduct  of  the  election  officers,  certain  per- 
sons were  prevented  from  registering  and 
i  otinc.  must  allege  and  prove  that  such  per- 
-ons  were  qualified  voters,  and  tiiat,  had  they 
iccn  permitted  to  register  and  cast  their 
■  otes,  the  number  thereof  was  so  great  that, 
is  they  had  cast  their  votes  for  Qie  next 
lighest  candidate,  the  result  of  the  election 
vvoiiid  have  been  changed. 

I-cdbettcr  v.  Kimsey,  88  Okla.  671,  134 
Pac.  808. 

1  66.  Pleading. 

i  67.  Complaint,  petition,  statement,  or 

notice. 

(1901)  In  an  election  contest,  general  al- 
'egntlons  that  a  certain  number  of  ballots 
were  legal ;  that  they  were  cast  by  qnalifled 
voters,  stating  facte  showing  their  qualiflca- 
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tions;  that  tbey  were  cast  for  plaintiff;  and 
tbat  the  Judges  rejected  tti&n  as  muUUated 
ballots,  when  in  fact  they  were  not  muti- 
lated, and  should  have  been  counted  for 
plaintiff, — are  snfflclently  definite  and  cer- 
tain, and,  if  the  ballots  rejected  as  mutilated 
are  sufltclent  to  elect  pkilntlff,  state  a  cause 
of  action. 

Roberson  t.  Hnbler,  11  Okla.  297,  67 
Pac.  477. 

(1901)  A  petition  which  shows  that  the 
ballots  cast  for  plaintiff  which  were  wrong- 
fully rejected  as  mutilated  ballots,  added  to 
the  ballots  counted  for  plaintiff,  would  make 
a  tie.  In  the  absence  of  allegations  that  the 
commissioners  did  not  determine  by  lot  which 
should  be  elected,  as  provided  In  Election 
Law  1S99,  S  63  (Wilson's  Rev.  &  Ann.  Stat 
lOOS.  I  2908)  falls  to  state  a  cause  of  action. 
Roberson  t.  Hubler,  11  Okla.  297,  87  Pac. 
477. 

(1904)  A  petition  In  un  action  to  contest 
an  election,  which  allies  tbat  the  officers 
of  election  permitted  a  certain  number  of 
Illegal  votes  to  be  cast  In  favor  of  a  cer- 
tain town  for  a  county  seat,  and  without 
such  Illegal  votes  that  plalntlCTs  candidate 
would  have  been  elected,  and  setting  up  Uie 
number  of  votes  which  petitioner  claims  each 
place  legally  received,  and  which,  If  correct, 
would  give  petitioner's  candidate  a  majority 
of  all  the  legal  votes  cast.  Is  insufficient,  as 
falling  to  set  out  the  facts  from  wbich  the 
conit  can  say  as  a  matter  of  law  that  the 
votes  were  Illegal,  and  tbat  without  such 
votes  the  result  of  the  election  would  have 
been  in  favor  of  plaintiff's  candidate. 

Robertson  v.  Board  of  County  Comrs.  of 
County,  14  Okla.  407,  79  Pac.  97. 

(1904)  In  an  election  contest,  the  pleader 
is  not  required  to  allege  the  facts  as  to  each 
separate  ballot,  unless  particular  facts  apply 
to  specific  ballot,  but  whether  the  allega- 
tions apply  to  one  or  many  ballots  In  the 
same  class,  the  pleader  must  state  facts 
from  which  the  court  may  determine  aa  a 
matter  of  law  whether  they  are  Ul^aL 
Robertson  v.  Board  of  County  Momra.  of 
Grant  Co.,  14  Okla.  407,  79  Pac.  97. 

i  68.   Amendment 

(1914)  Where  the  original  petition  alleges 
an  Intent  upon  the  part  of  defendant  to 
usurp  the  duties  and  functions  of  a  particu- 
lar office,  it  is  not  error  for  the  court  to 
permit  an  amendment  to  allege  that  such 
usurpation  bad,  in  fact,  occurred. 

Lewis  V.  Bandy,  45  Okla.  45,  144  Pac. 
624. 

8  69.  Evidence. 

S  70.   Preramptions  and  burden  of  proof 

in  general 

See  I  49. 

Allen  V.  Wildman,  3S  Okla.  652,  134 
Pac.  1102. 

Where  nn  election  Is  beld  by  duly  ap- 
pointed officers,  the  presumption  Is  that  the 
votes  received  and  counted  by  them  are  legal, 


and  the  burden  Is  on  the  party  attacking 
the  same  to  show  their  illegality. 

(1910)  Harris  v.  Palmer,  25  Okla.  770, 

108  Pac.  885;  (1921)  Goar  v.  Brown. 

S2  Okla.  227,  200  Pac.  156. 

(1910)  In  a  contest  over  an  election, 
where  three  seporate  and  distinct  ballots 
are  cast,  a  party  seeking  to  secure  the  re- 
jection of  any  one  of  such  ballots  by  reason 
of  an  alleged. violation  of  I  5,  art  1,  ch.  17, 
Sess.  Laws  1005,  because  of  an  intentional 
exposure  of  his  ballot  on  the  part  of  an 
elector,  the  attacking  party  will  be  required 
to  show  that  the  identical  ballot  which  he 
xecks  to  have  excluded  was  the  one  exposed. 

Harris  v.  Palmer,  25  Okla.  770,  108  Pac. 
385. 

(1911)  Where  the  prima  facie  character 
of  the  returns  of  a  precinct  is  destroyed, 
the  election  therein  does  not  necessarily  be- 
come a  nullity,  but  the  burden  of  proof  then 
shifts  and  makes  It  necessary  tbat  the  side 
claiming  any  benefit  from  the  votes  shall 
prove  them;  and  It  Is  only  where  no  proof 
Is  offered,  and  the  frauds  are  of  such  char- 
acter that  tbe  correct  vote  can  not  be  de- 
termined that  the  returns  of  the  precinct 
will  be  rejected. 

Incorporated  Town  of  Ryan  v.  Town  of 
Waurlka,  29  Okla.  655,  119  Pac.  220. 

( Htl2)  One  who  seeks  to  have  an  election 
declared  void  and  set  aside  upon  the  ground 
tbut  by  Irregularities  and  fraudulent  mis- 
conduct of  the  election  officers  in  some  pre- 
cincts, persons  were  prevented  from  voting, 
must  allege  and  prove  that  such  persons 
were  qualified  voters,  and  that  if  they  had 
voted  and  had  cast  their  vote  for  the  next 
highest  candidate  the  result  of  tbe  election 
would  have  been  changed. 

Snyder  v.  Blake.  35  Okln.  294,  129  Pac. 
34. 

(1013)  As  a  rule,  when  tbe  returns  from 
a  precinct  are  rejected  on  account  of  Irregu- 
larities or  fraud,  tbe  prima  facie  case  made 
l)y  the  returns  is  thus  destroyed,  and  the 
burden  of  proof  shifts  to  the  party  claim- 
ing by  virtue  of  the  returns,  and  it  devolves 
upon  him  to  establish  aliunde  tbat,  notwith- 
standing Uie  lU^I  voting  proved,  a  sufflcleat 
number  of  l^al  ballots  were"  cast  fOr  him 
to  insure  bis  success. 

Allen  y.  WUdman,  38  Okla.  652.  134  Pac. 
1102. 

(1914)  Under  the  provisions  of  Const, 
art.  3,  §  4a,  and  Sess.  Laws  1911.  ch.  106,  I  6, 
the  duty  of  applying  the  educational  test 
necessary  to  prove  tbe  qualification  of  certain 
jiersons  otherwise  entitled  to  vote,  and  there- 
upon determining  the  right  of  such  persons 
to  vote  at  any  election,  devolves  uiwn  the 
precinct  election  officers ;  and  in  the  absence 
of  proper  all^ations  and  proof  of  fraud,  or 
of  failure  or  neglect  on  tbe  part  of  such 
officers  In  tbe  performance  of  said  duties, 
their  action  in  permitting,  or  refusing  to  al- 
low, persons  to  vote  at  an  election,  will  not 
be  reviewed  by  tbe  courts,  tbe  presumption 
being  that  such  duties  were  foiiiy  and  hon- 
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esUy  performed  In  accordance  with  the  pro- 
Tisions  of  the  law. 

Stonn  T.  Pamutn,  43  Okla.  49S,  143  Fac. 

38, 

Where  It  Is  sought  to  review  the  vaUdity 
of  an  election  on  the  ground  of  Illegal  vot* 
Ing,  those  seeking  to  overcome  the  result  as 
declared  by  the  election  offlcera  have  the 
burden  of  proving,  not  only  that  illegal  votes 
were  cast  In  snfflctent  number  to  change  the 
result,  but  by  whom  and  for  whom,  or  for 
what  Issue  or  question  submitted,  such  votes 
were  cast. 

(1916)  Dunagan  v.  Town  of  Red,  Rock, 
58  Okla.  218,  168  Pue.  1170;  (1920) 
Klmberlln  v.  Board  of  Comra.  of  Gar- 
vin County,  78  Okla.  143,  189  Pac. 
;161;  (1921)  Goar  v.  Brown.  82  Okla. 
227,  200  Pttc.  156. 

(1917)  In  an  election  contest,  the  burden 
w«s  on  contestant  to  show  tliat  a  sufficient 
number  of  illegal  votes  were  cast  for  suc- 
rassful  candidate  to  overcome  his  plurality  on 
face  of  returns  and  to  change  result. 

Cobb  v.  Berry,  67  Okla.  — ,  168  Pac,  46. 

(1920)  When  an  elector  Is  permitted  to 
deiwsit  his  ballot,  the  presuniiition  Is  in  favor 
of  the  legality  of  tbe  vote,  and  the  burden 
Is  on  the  attacking  party  to  show  a  lack  of 
i|uaIification  in  such  elector. 

Klmberlln  v.  Board  of  Comra.  of  Garvin 
County.  78  Okla.  143,  189  Pac.  361. 

9  71.   Presmnptions  as  to  retoms  of  eer* 

rificates. 

(1017)  In  the  absence  of  fraud,  the  value 
of  the  precinct  returns  of  an  election  as 
prima  facie  evidence  is  not  destroyed  by 
showing  that  the  total  votes  returned  ns 
having  been  cast  for  the  candidates  for  a 
particular  office,  are  two  more  than  there 
were  Imllots  used  by  electors  participating 
in  the  election,  so  as  to  put  the  party  claim- 
Ing  any  benefit  from  the  votes  of  such  pre- 
cinct to  other  proof  tliereof.  e^>eciany  where 
such  dlscr^ncy  is  not  sufficient  to  affect 
the  result. 

Cobb  V.  Berry,  67  Okla.  — ,  168  Pac.  46. 

(1917)  A  count  of  ballots  cast  at  an 
election  by  the  counters  of  the  precinct  out 
of  the  view  of  the  election  officers,  and  an 
unverified  return  thereof,  is  not  prima  facie, 
evidence  of  the  correctness  of  the  precinct 
vote. 

Cobb  V.  Berry,  67  Okla.  — ,  168  Pac.  46. 

8  72.  AdmiBBibility  in  generaL 

(1900)  That  part  of  Saa.  Laws  1905,  ch. 
17,  nrt.  1,  §  8,  which  provides  thnt  "all  of 
the  ballots  counted  and  one  certificate,  one 
l)oU  book  and  one  tally  sheet  shall  be  se- 
curely sealed  in  a  stout  paper  or  niuslla  en- 
velope or  bag,"  is  not  mandatory,  and  where 
the  ballots  at  tbe  close  of  the  count  were 
placed  In  a  large  paper  envelope,  and  the 
envelope  not  sealed  with  the  names  of  the 
election  Judges  written  across  tbe  seal,  but 
was  folded  over  at  the  end  and  sewed 
through  with  a  needle  and  twine  string,  and 
the  envelope  containing  the  ballots  was 
placed  in  the  box  and  locked,  and  the  ballots 


produced  In  court  were  the  Identical  ballots 

voted  by  the  voters  of  tbe  precinct  In  ques- 
tion, and  In  tbe  Identical  condition  that  they 
were  placed  in  the  enveloiie  by  the  election 
officers  of  the  precinct,  tbe  court  did  not  err 
In  admitting  the  same  In  evidence  to  rebut 
the  presumption  of  the  correctness  of  the 
official  returns. 

Newhousc  v.  Alexander,  27  Okla.  46, 110 
Pac.  1121. 

(1SI09)  That  part  of  Sess.  Uiws  1005,  ch. 
17,  8  8,  which  provides,  "If  in  the  canvass 
of  the  votes,  any  ballot  is  found  not  endorsed 
with  the  initials  of  the  poll  clerks  as  pro- 
Ided,  and  any  ballots  which  bear  any  dis- 
tinguishing mark,  or  on  which  any  writing 
appears  with  pen,  or  pencil,  and  any  ballot 
upon  which  the  judges  are  unable  to  agree  as 
to  how  It  shall  be  counted,  the  same,  shall 
not  he  counted,  but  shall  he  designated  as 
mutilated  ballots  and  shall  be  preserved  and 
keiJt  separate  from  the  ballots  counted, 
•  •  *'■  is  mandatory,  and  all  ballots  which 
do  not  comply  therewith  were  properly  ex- 
duiled  by  the  court  as  evidence  to  rebut  the 
presumption  of  the  correctness  of  official  re- 

tlllTlS. 

Xowhouse  V.  Alexander,  27  Okla.  46,  110 
Pac.  1121. 

(10]»)  A  voter  who  Is  denied  the  right 
of  casting  bis  vote  can  not  be  heard  to  say 
for  whom  it  would  have  been  cast. 

Martin  v.  McGarr,  27  Okla.  653, 117  Pac. 
323. 

(1913)  Where  the  certificate  of  returns 
has  not  been  executed  by  the  officers  of  an 
elet-tlou  precinct,  as  prescribed  by  Rev.  Laws 
1010,  S  3084,  and  where  the  ballots  have  not 
liee>i  kept  by  the  precinct  officers  and  pre- 
served for  delivery  to  tlie  county  election 
board  in  the  manner  prescribed  by  the  stat- 
ute, and  such  ballots  have  been  so  exposed 
as  to  afTord  an  opportunity  and  a  reasonable 
probability  of  their  having  iiecn  changed  or 
tampered  with,  parol  evidence  of  the  judge 
of  the  election  of  such  precinct  as  to  the 
result  of  the  election  in  that  precinct,  as 
^hown  by  the  tally  sheets  at  the  close  of  the 
vtnmt  of  ballots,  and  parol  evidence  of  by- 
stiinders  as  to  the  result  declared  by  tbe 
election  insiiector  or  shown  by  a  statement 
made  by  him  at  the  close  of  the  count,  is 
atlnilssible. 

Moss  v.  Hunt,  40  Okla.  20,  13,-)  Pac.  282. 

(1910)  Evidence  tending  to  show  that  cer- 
tain voters  were  reputed  us.  favorable  to  a 
partlculiir  proposition  voted  upon  at  a  special 
li.cal  election,  and  that  one  of  them,  the 
eilltor  of  a  lo<>al  newspaper,  throughout  the 
eoUnnns  of  his  paper  supported  said  propo- 
sition, is  incompetent  to  prove  how  said  vot- 
ers in  fact  voted. 

Dtmagan  v.  Town  of  Red  Rock,  58  Okla. 
218,  158  Pac.  1170. 

(1917)  Where  the  returns  of  the  vote  of 
a  precinct  are  not  such  as  to  constitute  prima 
facie  evidence,  and  the  ballots  have  been 
tampered  with  so  that  a  recount  can  not  be 
had  and  the  correct  vote  determined  thereby. 
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resort  may  be  bad  to  secondary  evidence  to 
determine  the  vote  of  the  precinct. 

Cobb  T.  Berry,  67  Okla.  — ,  108  Pac.  46. 

S  73.   Impeaching  or  contradicting  retnmB 

or  certificates. 

(1916)  Where  an  election  is  held  by  duly 
appointed  officers,  the  prcbumption  is  that 
the  votes  received  and  counted  by  them  are 
legal,  and  the  burden  Is  on  the  party  at- 
tacking the  same  to  show  their  Illegality. 
Dunagan  v.  Town  of  Ited  Kock,  58  Okla. 
218,  158  Pac.  1170. 

1 74.  —  Veiglit  and  suffiriency. 

(1900)  That  part  of  Seas.  Laws  1005,  ch. 
17,  art.  1,  i  8,  which  provides  that  "said 
ballot  package  shall  be  preserved  by  the 
county  clerks  in  some  secure  and  safe  place," 
is  not  mandatory. 

Newhouse  v.  Alexander,  27  Okla.  46,  110 
Pac.  1121. 

(1900)  Where  the  ballots  are  prewrved 
so  that  their  Identity  is  assured,  they  can 
be  counted  during  a  contest;  and  they  an- 
donbtedly  are  better  evidence  of  the  vote 
cast  than  the  returns,  and  should  prevail 
where  there  Is  a  difference;  but,  before  n 
recount  of  the  bnllots  should  be  allowed  to 
rebut  the  presumption  of  the  correctness  ot 
the  official  returns.  It  should  be  proved  satis- 
factorily that  the  ballots  have  not  been  tam- 
pered with  since  the  election,  and  that  those 
offered  In  evidence  are  the  identical  ones 
cast. 

Newhouse  v.  Alexander,  27  Okla.  4G,  110 
Pac.  1121. 

(1014)  A  county  election  board  is  with- 
out authority  of  law  to  hear  and  determine, 
upon  affidavits,  the  question  of  the  leiiality 
of  an  electittn  held  In  any  precinct  in  the 
county,  and  thereupon  arbitrarily  refuse  to 
examine  and  consider  elevHIon  returns  regu- 
larly made  from  such  precinct,  for  in  so 
doing  such  board  must  asume  and  exercise 
Judicial  power  lodged  only  in  the  courts. 
Election  Board  of  Kingfisher  County  v. 

State,  ex  rel.  Smith,  43  Okla.  337,  142 

I'ac.  !>S4. 

(1914)  The  evidence  was  hehl  to  suffi- 
ciently Identify  the  ballots  to  warrant  their 
Introduction  In  evidence. 

Moss  V.  Hunt  47  Okla.  1,  145  Pac.  760. 

(1914)  The  evidence  in  a  contest  over  the 
office  of  county  Judge  was  held  to  sustahi 
a  Judgment  for  defendant. 

Moss  V.  Hnnt,  47  Okla.  1,  145  Pac.  760. 

(1914)  The  evidence  was  held  to  sustain 
a  finding  that  certain  names  were  written  on 
ballots  with  Intention  to  write  a  cllstlnguisb- 
ing  mark  thereon  in  violation  of  Itev.  Laws, 
1910.  {  3086. 

Moss  V.  Hunt,  47  Okla.  1,  145  Pac.  700. 

S  75.  Scope  of  injniry  and  poweri  of  court  or 

board. 
9  76.   In  generaL 

(inifl)  An  action,  brought  for  the  pur- 
Ijose  of  having  an  election  declared  void,  will 
not  bo  sustained  by  showing  merely  the  re- 


ception of  illegal  ballots;  but  an  election  la 

held  void  lu  those  eases  only  where  it  is 
Impossible  to  separate  the  valid  from  the 
invalid  biillots  and  the  correct  result  Is  Im- 
possible of  deteruilmitlon. 

Martin  v.  McGarr,  27  Okla.  653,  117 
Pac.  323. 

§  77.   Re-examination  of  ballots  and  re> 

count. 

(1017)  Where,  In  an  election  contest,  on 
a  recount  of  the  ballots  of  an  election  pre- 
cinct, it  appears  that  part  of  the  genuine 
ballots  have  been  removed  from  the  box  and 
spurious  ones  substituted  therefor,  the  re- 
count should  be  entirely  rejected,  and  not 
merely  the  count  of  the  spurious  ballots. 
Cobb  T.  Berry.  67  Okla.  — ,  16S  Pac.  46. 

S  78.  Trial  or  hearing. 

(1013)    Where  such  parol  evidence  as  to 

the  result  of  the  election  In  such  a  precinct 
cuniHft^  with  the  result  as  shown  by  the 
ballots,  which  have  been  bandied  In  such 
irresular  manner  by  the  precinct  election 
officers  as  to  afford  a  reasonable  ptvbabllity 
of  their  having  been  changed  or  tampered 
with,  whether  such  ballots  are  the  identical 
ballots  as  cast  by  the  voters  ,and  what  was 
the  result  of  the  election  In  said  precinct, 
are.  under  all  the  evidence,  questions  of  fact 
for  the  Jury  or  for  a  court  sitting  as  a  trier 
of  the  facts. 

Moss  T.  Hunt,  40  Okla.  20,  135  Pac.  282. 

§  79.  Jud^ent. 

§  80.   In  general. 

(1913)  Where  there  Is  no  evidence  tend- 
ing to  show  fraud  on  the  part  of  the  election 
officers,  and  the  only  allegation  goes  to  illegal 
votes  of  certain  precincts,  although  a  certain 
number  of  illegal  votes  are  found  to  have 
>)een  cast,  in  the  findings  by  the  trial  court; 
the  finding  not  disclosing  for  whom  they 
were  cast,  yet  taking  the  votes  as  admitted 
to  have  been  received  by  the  contestant  and 
tlic  cuutestee  In  certain  precincts,  and  the 
votes  ns  shown  to  have  been  received  in  the 
contested  precincts  by  both  the  contestant 
ami  the  contestee,  and  deducting  all  the 
Illegal  votes  found  to  have  been  cast  from 
the  tiduiitted  votes  of  the  contestant,  and 
giving  him  the  remainder  of  those  cast  for 
him,  the  contestant  thus  being  shown  to  have 
eceived  a  total  majority  of  33  votes  over 
the  contestee.  It  was  held  tbat  it  was  not 
error  for  the  trial  court  to  render  Judgment 
in  favor  of  the  contestant, 

Allen  V.  Wiidman,  38  Okla.  652, 134  Pac. 
1102. 

§81.  Review. 

(1!>0!))  In  election  contest,  the  court  may 
grant  suiwrsedeas  pending  nppeaL 

Palmer  r.  Harris.  23  Okla.  600,  101  Fac 

S52. 

(1(KK>)  Where  it  appears  that  practically 
not  only  every  mandatory,  but  also  every 
<liiectoi-y  provision  of  the  laws  governing 
the  Iioldlng  of  election,  except  that  rehitlng 
to  time  and  place,  have  been  flagrantly  and 
wilfully  violated  In  a  precinct,  and  the  In- 
tegrity of  the  result  of  such  election  Is  left 
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In  grave  doubt,  and  tbe.trial  court  tbereby 
rejects  the  ballots  cast  at  such  preelnet,  his 
action  will  not  be  disturbed  on  review  In  this 
court. 

Ranipendnhl  t.  Crump,  24  Okla.  873,  105 
Pac.  201. 

S  82.   BeRing  on  election. 

(1919)  Making  a  bet  or  wager  upon  the 
result  of  an  election  of  a  subdivision  less 
than  the  whole  territory  iu  which  the  vote 
is  cast  is  a  violation  of  Rev.  Laws  1910, 
I  2108. 

Phillips  T.  State,  75  Olda.  46,  181  Pac. 
718. 

XI.  VIOLATION  OF  ELECTION  LAWS. 

$  83.   Obstraction  of  or  interference  with  voters 
or  officers, 

(1912)  L'nder  Const,  art.  3,  S  4a,  wbere 
a  proposed  voter  reads  IntelllgUily  and  writes 
legibly  the  section  of  the  Constitution  desig- 
nated by  the  election  officers,  he  demonstrates 
bis  qualifications  to  vote,  and  acts  of  tbe 
election  officers  requiring  bim  to  write  at 
great  length  many  provisions  of  the  Consti- 
tution, or  detaining  him  for  any  great  length 
of  time  under  pretense  of  examination, 
thereby  delaying  other  persons  from  entering 
the  polls,  are  without  autboi  ity  of  law. 

Snyder  v.  Blake,  35  Okla.  294,  129  Pac. 
34. 

{84.  Defenses. 

(1914)  On  the  question  of  Intent  In  un- 
lawfully offering  to  vote,  honest  Ignornnce 
of  tbe  disqualifying  fact  negatives  the  wilful 
intent,  and  excuses  what  would  otherwise 
be  an  offense;  and  tbe  intent  with  which  the 
unlawful  act  was  done  may  be  proved  by 
evidence  either  directly  or  indirectly  tend- 
ing to  establish  the  fact,  ur  by  inference  of 
law  from  other  facts  proved,  and  tbe  ques- 
tion as  to  whether  or  not  the  defenilant  knew 
he  was  not  a  quallHed  voter  Is  a  question  of 
fact  to  be  determined  by  tbe  Jury. 

Bell  r.  State,  11  Okla.  Cr.  37,  141  Pac. 
804. 

S  85.   Criminal  prosecntions. 

S86.   Indictment  or  information. 

Where  nn  information,  charging  a  pre- 
cinct election  inspector  in  a  city  of  the  first 
class  with  the  oflTense  of  defrauding  B,  of 
his  vote,  showed  that  B.  was  not  entitled  to 
vote  under  any  form  of  government  on  Janu- 
ary 1,  1866,  or  at  any  time  prior  thereto, 
and  did  not  on  that  date  reside  in  some 
foreign  nation,  and  was  not  tbe  lineal  de- 
scendant of  such  a  person;  and  It  charged 
ttiat  B.  made  and  tendered  an  affidavit  as  to 
his  quallQcnttons  as  prescribed  in  the  act 
approved  March  28,  1910,  §  4  (Laws  1010, 
cb.  116),  In  which  afl3dnvlt  was  Incorjiornted 
the  additional  statement  that  B.  could  read 
and  write  any  section  of  the  state  Constitu- 
tion, but  that  the  Insjwctor  nevertheless  re- 
fused to  permit  B.  to  vote  until  the  latter 
should  first  read  and  write  a  section  of  tbe 
Constitution  In  tbe  Inspector's  presence,  and 
the  Information  did  not  allege  whether  B. 
had  restored  as  an  elector,  and,  if  so.  at 
what  time;  the  information  was  defective  in 


falling  to  allege  that  B.  had-'resristOFed  as 
a  voter  subsequent  to  the  adoption  of  the 
constitutional  amendment  prescribing  an  edu- 
cational qualification  for  voters;  and  the 
county  attorney  buving  stnted  in  oiten  court 
that  B.  was  not  registered  after  the  adop- 
tion of  the  amendment,  and  that  the  Infor- 
mation therefore,  could  not  be  amended  In 
that  respect,  no  offense  was  alleged  or  could 
be  nlleged,  nnd  the  petitioner  is  entitled  to 
l>e  discharged. 

(1910)  Ex  parte  Show,  4  Okla.  Cr.  416, 
113  Pac.  10^;  (1011)  Ex  parte  BeaU. 
28  Okla.  445,  114  Pac.  724. 

(1012)  An  Information  charging  an  elec- 
tion Inspector  with  tbe  offense  of  refusing 
the  request  of  the  elector  named  therein,  who" 
has  all  of  the  constitutlonnl  qualifications  of 
an  elector  at  n  genenil  election,  and  who  has 
duly  registered  as  an  elector  In  such  precinct, 
luit  not  as  a  democrat,  and  who  demanded 
iind  was  refused  a  democratic  ballot,  which 
information  fails  to  allege  that  such  elector 
was  then  and  nt  that  time  a  member  of  the 
4lcmocratic  party,  or  bad  at  the  last  preced- 
ing general  election  voted  tbe  democratic 
ticket  or  that  sucli  elector  then  and  there, 
on  oath  or  affirmation,  stated  that  he  In- 
ton'led  to  support  the  nominees  of  the  demo- 
crntie  party  at  the  general  election  for  which 
nominees  of  the  resi)ective  polltlenl  parties 
were  then  and  there  heing  selected  by  a 
primary  election,  it  was  held  that  the  infor- 
mation fulling  to  allege  thei*  facts  tbe  facts 
stated  do  not  constitute  a  public  offense,  and, 
»s  a  matter  of  law,  the  facts  stated  consti- 
tute a  legal  Justification  for  the  action  of  the 
petitioner,  as  such  election  inspector.  In  re- 
fusing to  deliver  a  democratic  ballot. 

parte  Wilson,  7  Okla.  Cr.  610,  125 
Pac.  739. 

(1914)  An  Information  charging  the  de- 
fendant "did  unlawfully,  wilfully,  and  know- 
ingly offer  to  vote,  and  then  nnd  there,  know- 
ing himself  not  to  tte  a  qualified  voter,"  at 
n  primary  election,  held  at  the  time  and  In 
the  precinct  where  the  defendant  offered  to 
vote,  and  alleging  the  particular  disability 
that  disqualided  the  defendant,  is  sufficient 
to  charge  a  violation  of  tbe  Penal  Code  (Rev. 
Laws  1010,  S  2115). 

Bell  v.  State,  11  Okla.  Cr.  37.  141  Pac. 
804. 

(1914)  Courts  take  Judicial  notice  of  the 
time  for  holding,  and  purposie  of  primary  and 
general  elections. 

Bell  V,  State,  11  Okla.  Cr.  37,  141  Pac. 
804. 

§  87.   ■  Evidence. 

See  §  S4. 

Bell  V.  State.  11  Okla.  Cr.  37.  141  Pac. 
801. 

(1914)  In  a  prosecution  for  unlawfully 
offering  to  vote,  the  accused  knowing  him- 
self not  to  be  a  qualified  voter,  tlie  evidence 
is  held  to  be  sufllcient  to  sustain  the  verdict 
and  Judgment  of  conviction. 

Bell  V.  State,  11  Okla.  Cr.  37,  141  Pac. 
804. 
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1 88.   TrlaL 

See  S  84. 

BeU  T.  State.  11  Okla.  Cr.  8T,  141  Pae. 
804. 


ELECTOR. 
Proof  of  qnallflcatlona.  tee  Eleetfons,  S  27. 


ELECTRICITY. 

This  topic  IXCLUDES  regulation  ot  the  production  and  use  of  elecinciiy,  ana  the 
righta,  duties,  and  liabilities  incident  to  the  business.  Incladlng  liabtill?  for  Injuries. 

It  EXCLUDES  powers  of  municlpaUties  (Municipal  Corporations) ;  duties  and  lia- 
bilities of  employers  (Master  and  Servant ) ;  the  nse  of  electricity  in  the  operation  of 
railroads,  and  telegraph  and  telephone  commnleR  (Street  KHilrouds;  Telegraphs  and 
Telephones). 

AneUysis. 

§  1.  Supply  of  eJectricity,  power,  or  light. 
§  2.    Injuries  incident  to  production  or  use. 

§  3.   Nature  and  ^ound  of  liability. 

§  4.   Care  required  in  general. 

§  5.   Defects,  acts,  or  omissions  causing  injury. 

§  6.   Contributory  negligence. 

§7.   Actions. 

Cross-Reference. 


Care  required  of  city  operating  electric  plant, 
see  Mnnidpal  Corporations,  S  235. 

Evidence  In  action  for  wrongful  death,  see 
Evidence,  5  149. 

Evidence  of  voltage  causing  death,  see  Ap- 
peal and  Error,  S  714. 


Injury  from  defective  electric  wiring  in 

street,  see  Municipal  Corporations,  S  268. 
Negligence  of  master  causing  electric  shof^ 

and  death  of  employe,  see  Master  and 

Servant,  i  131. 
Telegraph  and  telephone  lines,  see  Telegra'i^s 

and  Telephones. 


i  1.   Supply  of  electricily,  power,  or  light. 

(1018)  Record  examined,  In  an  action  for 
services  for  light  furnished  a  city,  and  held 
that  the  verdict  for  plaintiff  is  supported 

by  the  evidence. 

Incorporated  Town  of  Comanche  v. 
Warks,  69  Okla.  — ,  172  Pac.  60. 

Evidence  In  the  record  examined  in  con- 
nection with  the  objections  urged  as  to  the 
values  fixed  by  the  commission,  and  held  to 
reasonably  supiwrt  the  findings  of  fact  as  to 
values,  and  in  view  of  the  presumption  that 
such  order  is  reasonable,  Just,  and  correct, 
the  order  must  be  aflSrmed. 

(1918)  Comanche  Light  &  Power  Co.  v. 
Turner.  68  Okla.  — ,  172  Pac.  792; 
(1918)  ilangum  Electric  Co.  v.  City  of 
Maugum,  72  Okla.  — ,  179  Pac.  26. 

(1918)  On  an  appeal  from  an  order  of  the 
corporation  commission  fixing  the  rate  to  be 
charged  for  electric  light  and  other  electric 
service,  the  presumption  obtains,  by  reason 

of  Const,  art.  9,  §  22.  that  the  order  Is  rea- 
sonable. Just,  and  correct,  and  where  there 
is  evidence  In  the  record  reasonably  tending 
to  support  the  findings  of  fact,  as  to  the 
value  of  the  property  used  by  the  electric 
company,  as  a  basis  for  determining  what 
is  a  reasonable  return  on  the  investment, 


the  order  will  not  be  disturbed  on  review  in 
the  Supreme  Court. 

Comanche  Ught  &  Power  Go.  v.  Tamer, 
flS  Okla.  — ,  172  Pac.  792. 

(1018)  The  evidence  in  this  casa  exam- 
Uie<I,  and  held,  the  ^dlngs  of  fact  and  order 
fixing  rates  made  by  the  Corporation  Com- 
mlnslon  are  reasonably  supported  by  the  evi- 
dence. 

City  of  Durant  v.  Consumers*  Light  & 
Power  Co.,  71  Okla.  — .  177  Pac  861. 

(1918)  By  ch.  93  of  Sess.  Lows  1913,  Jur- 
isdiction ia  conferred  upon  the  Ck>rporatlon 
Comiiiltjsion  over  public  utilities.  Including 
light  ami  power  and  regulations  affecting 
thfir  Hervice  and  operation. 

rity  of  Durant  v.  Consumers'  Light  & 
Power  Co.,  71  Okla.  — ,  177  Paci  861. 

(1918)  Where  a  city  enters  into  a  con- 
tract with  a  light  and  power  company,  by 
the  terms  of  which  the  city  sells  its  munld- 
pal  light  plant  to  the  company,  and  as  part 
of  the  consideration  the  company  agrees  to 
furnish  electric  current  to  the  Inhabitants 
of  the  city  at  rates  mentioned  in  the  contract 
for  a  fixed  period,  the  Corporation  Commts- 
sIoD,  under  ch.  93,  Sess.  Laws  1913,  hat  Jnrla- 
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diction  to  make  an  order  anthorlzlng  a 
cbange  in  the  schedule  of  rates. 

City  of  Durant  t.  Consumers*  Ugbt  ft 
Power  Co.,  71  Okla.  — ,  177  Pac.  861. 

(1018)  On  an  appeal  from  an  order  of 
the  corporation  commission  fixing  the  rates 
to  be  charged  for  electric  Ilgbt  and  other 
electric  service,  the  presumption  obtains,  by 
reason  of  Const,  art  9,  i  22,  that  the  order 
Is  reasonable,  just  and  correct;  and,  where 
there  is  evidence  In  the  record  reasonably 
tending  to  support  the  flndings  of  fact  as 
to  the  value  of  the  property  used  by  the 
electric  company,  as  a  basis  for  determining 
what  is  a  reasonable  return  on  the  invest- 
ment, the  order  will  not  be  disturbed  on 
review  in  the  Supreme  Court 

Mangnm  Electric  Co.  v.  City  of  Mangum, 
—  Okla.  — ,  17&  Pac.  26. 

<1020)  When  the  corporation  commisflion 
upon  making  an  order  prescribing  the  rates 
which  a  public  utility  may  charge  for  elec- 
tric service  falls  to  make  a  finding  of  facts 
and  to  certify  Its  order,  the  Supreme  Court 
on  appeal  from  Its  order,  the  Supreme  Court 
may  under  Const,  art  9,  i  22,  remand  the 
case  to  the  commission,  with  directions  to 
find  the  facta  upon  which  the  commission 
based  Its  order,  and  to  certify  the  same  to 
the  court,  before  the  appeal  Is  finally  decided. 
Muskogee  Gas  ft  Electric  Co.  v.  State, 
81  Okla.  176,  186  Pac.  730. 

S  2.   lojnries  incident  lo  prodaction  or  ase. 

(1908)  A  person  using  a  highway  Is  not 
required  to  take  notice  of  the  fact  that  a 
guy  wire  attached  to  a  pole  sustaining  elec- 
tric wires  is  charged  with  electrlci^,  in  the 
HbRence  of  anything  to  apprise  bim  of  such 
fact 

Shawnee  Lif^t  ft  Power  Co.  v.  Sears, 
21  Okla.  13,  OS  Pac.  440. 

(1914)  The  piaclng  and  malntnlniog  of 
electric  light  wires  above  and  in  such  close 
proximity  to  telephone  wires  In  a  street  that 
the  former,  when  charged  with  electric  cur- 
rent, sag  and  come  In  Injurious  contact  with 
the  latter.  Is  sufficient  to  Justify  an  inference 
of  negligence  against  the  owner  of  the 
former. 

Weleetka  Ught  ft  Water  Co.  v.  North- 
rop, 42  Okla.  B06,  140  Pac.  1140. 

(1914)  It  Is  not  error  to  refuse  to  In- 
struct the  Jury  that  the  owner  of  teIei)lione 
wires  must  prove  the  right  to  the  use  of  a 
utreet  to  be  entitled  to  recover  damages 
caused  by  negligence  of  the  owner  of  electric 
light  wires  In  same  street,  resulting  In  In- 
Jury  to  the  former's  wares  pnd  other  portions 
of  plant  with  which  same  are  connected. 
Weleetka  Light  ft  Water  Co.  t.  North- 
rop, 42  Okla.  606,  140  Pac.  1140. 

§  3.   Nature  and  ground  of  liability. 

(1911)  WhUe  It  Is  generally  true  that, 
where  no  duty  Is  owed,  no  liability  for  neg- 
ligence can  arise,  yet  duties  and  liabilities 
grow  out  of  circumstances  and  conditions; 
and,  where  an  electric  light  company  is  us- 
ing a.  current  so  powerful  that  contact  with 


Its  appliances  and  wires  is  deadly  or  danger- 
ous to  life  and  limb,  it  owes  a  duty  to  one, 
not  a  wanton  trespasser,  who,  in  the  ordinary 
pursuit  of  an  ordinary  occupation,  is  In  a 
place  where  he  baa  a  legal  right  to  be,  and 
liable  to  come  In  contact  with  anch  wires, 
to  so  Insulate  them  as  to  render  them  harm- 
loss. 

T^idow  V.  Oklahoma  Gtis  &  Electric  Co., 
28  Okln.  15.  119  Pac.  250. 

S  4.  Care  required  in  general. 

Ad  electric  light  company  using  the  pub- 
lic streets  of  a  municipality  for  Its  poles, 
wires,  and  appliances,  in  conducting  Its  busi- 
ness, is  required  to  exerclite  the  highest  de- 
gree of  care  and  to  maintain  In  the  best 
possible  condition  the  best  appliances  known 
to  the  science,  to  render  its  business  safe^ 
and  to  nae  that  degree  of  care,  caution,  and 
circumspection  In  keeping  with  the  danger* 
ous  character  of  the  business,  but  It  is  not 
an  insurer  against  unforeseen  and  unavold- 
tible  accident. 

(1908)  Shawnee  Light  &  Power  Co.  v. 
Sears,  21  Okla.  13,  95  Pac.  449;  (1911) 
Ladow  T.  Oklahoma  Gas  ft  Electric  Co., 
28  Okla.  16,  119  Pac.  250. 

(1911)  The  degree  of  care  to  prevent  In- 
jury to  others,  required  to  be  exercised  by 
thoHe  making  a  business  of  handling  and 
selling  electricity  for  a  profit,  calls  for  much 
greater  precaution  and  care  In  its  use  than 
If  the  property  Involved  was  of  less  danger* 
ous  character,  the  duty  and  care  demanded 
being  commensurate  with  the  danger  and 
the  Injury  which  may  follow  as  a  conse- 
(pience  of  neglect. 

I^iadow  v.  Oklahoma  Gas  ft  Electric  Co., 
2R  Okta.  15,  110  Pac.  290. 

(191«)  It  is  negligence  for  an  electric 
light  company  to  maintain  In  the  streets  of  a 
city  a  "primary"  wire  carrying  a  high  volt- 
age of  electricity  without  having  such  pri- 
mary wire  Insulated. 

Duncan  Electric  ft  Ice  Co.  v.  Chrlsman, 
59  Okla.  67,  157  Pac.  1031. 

(1016)  Where  the  wires  of  a  telephone 
company  are  so  constructed  and  maintained 
that  they  are  apt  to  sag  and  come  In  con- 
tact with  the  wires  of  a  traction  company, 
charged  with  a  high  current  of  electricity, 
whereby  the  same  may  be  transmitted  to  Its 
line,  the  telephone  company  owes  to  Its  sub- 
scriber the  highest  degree  of  care  to  prevent 
injury  to  the  property  or  the  life  of  Its  sub- 
scribers, and  if  It  fails  so  to  do.  and  Injury 
results  proxlmotely  therefrom,  the  company 
Is  llahle. 

Pioneer  Tel.  ft  T.  Co.  v.  Tulsa  Vitrified 
Brick  ft  Tile  Co.,  60  Okla.  129, 168  Pac. 
477. 

S  5.  Defects,  acts,  or  omiinont  eansing 

injury. 

(1011)  Absence  of  insulation  on  an  elec- 
tric wire,  In  violation  of  an  ordinance.  Is 
prima  facie  evidence  of  negligence. 

IjAdow  V.  Olclatioma  Gas  ft  Electric  Co., 
28  Okla.  IS.  U9  Pac.  250. 
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(1916)  Where  tbe  Injury  received  wa« 
caused  by  an  uncharged  wire  coming  In  con- 
tact with  an  uninsulated  wire,  over  which  a 
high  TOltRge  of  electricity  was  being  con- 
veyed, there  being  no  contributory  negligence, 
such  uninsulated  charged  wire  was  the  proxi- 
mate cause  of  the  Injury  received. 

Duncan  Electric  &  Ice  Co.  t.  Ghriaman, 
SO  Okla.  67,  167  Pac.  lOSl. 

{  6.   Contribntory  negligence. 

(1811)  Where  the  ordinances  of  a  city 
provide  a  penalty  for  any  person,  other  than 
the  owner,  without  written  permit,  who 
touches,  bandies,  molests,  Interferes  with, 
etc.,  any  wires  or  cables  used  for  the  pur- 
pose of  transmitting  electric  currents  for 
light,  heat,  or  power,  and  provide  for  tbe 
full  insulation  of  all  wires  of  sncb  company, 
so  thnt  they  will  be  haroiless  to  the  touch 
of  Individuals;  and  an  employe  of  a  tele- 
phone company,  without  the  written  permit 
provided  for,  in  the  ordinary  course  of  his 
occupation,  and  In  a  place  where  he  had  a 
right  to  he,  unintentionally  came  In  contact 
with  an  nnlnsnlated  wire  of  the  electric  light 
company,  and  Was  injured ;  and  in  an  action 
for  damages,  tbe  court  iustrncted  tbe  Jury, 
In  substance,  that,  unless  it  found  from  the 
evidence  that  tbe  plaintiff  held  a  written 
permit,  be  was  prohibited  from  touching, 
handling,  molesting,  or  interfering  with  tbe 
wires  or  cables  of  tbe  defendant  company, 
and  the  company  was  not  guilty  of  negligence 
as  to  plaintiff  for  its  failure  to  Insulate  tbe 
wires  with  which  plaintiff  came  in  contact, 
because  it  owed  bim  no  duty,  except  not  to 
purposely  Injure  him ;  and  also  that  if.  with- 
out such  written  permit,  the  plaintiff  stepped 
upon  tlie  cross-arm  of  defendant's  pole,  for 
his  own  purposes,  he  was  thereby  violating 
the  law,  and  was  guilty  of  nef^Igence,  such 
as  would  be  a  bar  to  his  recovery,  notwith- 
standing the  fact  that  defendant  was  found 
negligent  in  fiillure  to  Insulate  its  wire,  the 
Instruction  was  erroneous. 

Ijadow  v.  Oklahoma  Gas  &  Electric  Co., 
28  Okla.  15,  110  Pac.  2ea 

(1911)  An  electric  light  company  which 
maintains  a  pole,  on  which  its  wires  are 
strung,  so  near  a  pole  similarly  used  hy  a 
telephone  company  that  tbe  employes  of  the 
latter  company,  in  the  performance  of  their 
ordinary  duties,  are  liable  to  come  in  contact 
with  such  wires,  owes  Euch  employes  tbe 
duty  of  so  Insulating  Its  wires  as  to  render 
them  harmless  to  the  touch,  and  Is  bound  to 
take  notice  tliat  the  employes  of  the  tele- 
phone company,  in  the  line  of  their  duty, 
are  liable  and  likely  to  come  In  contact  there- 
with, and  In  a  case  where  an  employe  of 
such  telephone  company,  in  the  nsnal  and 


ordinary  performance  of  his  duties,  and  not 
In  the  commission  of  a  wanton  treqiosB, 
comes  In  contact  with  an  Inaulated  wire  of 
the  defendant  co^ipany,  and  la  injured,  he 
Is  not  guilty  of  sncb  contributory  negligence 
as  will  bar  recovery. 

I^dow  V.  Gas  &  Eleetrk  Co.,  28  Okla. 
15, 110  Pac.  250. 

3  7.   Actions. 

(1008)  Where  a  person  usiug  a  public 
street  was  injured  by  coming  in  contact  with 
a  guy  wire  highly  charged  with  electricity 
from  electric  wires  supported  by  the  pole  to 
which  the  guy  wire  was  attached,  proof  of 
the  injury  Is  prima  fiacle  evidence  of  the 
defendant's  negligence,  and  the  burden  Is 
on  the  defendant  to  show  that  the  injury 
was  not  caused  by  Its  negligence. 

Shawnee  Light  &  Power  Co.  v.  Sears,  21 
Okla.  13,  05  Pac.  440. 

(1008)  Because  of  the  dangerous  charac- 
ter of  electricity,  and  the  high  degree  of 
fare  required  of  an  electric  light  company 
to  protect  the  public  from  Injury  hy  coming 
in  contact  with  its  appliances,  where  it  lit 
Khown  In  an  action  against  It  that  one  In  a 
public  street  Is  injured  without  fault  on  hla 
{lart  by  Improper  Insulation  or  derangemoit 
of  the  company's  appliances,  a  presumption 
of  negligence  arises  which  casts  the  hurdtfi 
on  defendant  of  showing  that  It  exercised 
due  care. 

Shawnee  Light  &  Power  Co.  v.  Sears,  21 
Okla.  13,  05  Pac.  440. 

(1016)  The  record  in  this  case  examined, 
itnd  It  is  held  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply. 

Pioneer  Tel.  &  T.  Co.  v.  Tulsa  Vitrified 
Brick  &  TUe  Co.,  60  Okla.  129,  169 
Pac.  477. 


ELEVATOBS. 

Care  required  1^  passenger  elevator  opera- 
tors, see  Carriers,  1 147. 

Injury  hy  falling  down  shaft,  see  Negligence. 
S  15. 

Ijlablllty  for  injury  to  visitors  of  tenant,  see 
Carriers,  $  169. 

Liability  of  landlord  for  negligent  operation, 
sec  Landlord  and  Tenant,  §S  63,  64. 

Liability  for  Injury  from  accident,  see  Mas- 
ter and  Servant,  SS  137,  147. 


EMANCIPATION. 

Of  minor  child  hy  parent,  see  Parent  and 
Child,  9. 
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EMBEZZLEMENT. 


This  topic  INCLUDB8  the  fraudulent  appropriation  of  personal  property  by  one  In 
possession  thereof  to  whom  it  has  been  entrusted  by  or  for  the  owner  as  bailee,  serv- 
ant, aeent,  trustee,  public  officer,  etc.;  the  nature  and  elements  of  the  crime;  and  the 
prosecution  and  puni^ment  of  the  crime. 

It  EXCLUDERS  the  offense  of  larceny  (Larceny). 

Analysis. 

§  1.  Statutory  provisions. 

§  2.  Elements  of  offenses. 

§  3.   Intent 

§  4.   Ownership  of  property. 

§  5.   Capacity  or  character  in  which  property  is  received  or  held. 

§  6.  Conversion  or  appropriation  of  property. 

§  7.  Embezzlement  by  particular  classes  or  persons. 

§  8.   Servants,  clerks,  and  employes  in  general. 

55  9.   Agents. 

§  10.   Bailees  or  other  having  possession  under  agreement. 

§  11.  —Attorneys. 

§  12.   ■  Public  officers-  or  employes. 

§  13.  Defenses. 

§  14.  Persons  liable. 

§  15.  Indictment  or  information. 

S  16.   Requisites  and  sufficiency  in  general. 

§  17.  Ownership  of  property. 

§  18.   ■  Issues,  proof,  and  variance. 

§  19.  Presumptions  and  burden  of  proof. 

§20.  Admissibility  of  evidence. 

§21.   Matters  of  defense. 

§  22.  Weight  and  sufficiency  of  evidence. 

§23.  Trial. 

§  24.   Instruction. 

Cross-References. 


Distinc-tlon  between  Inrceny  and  embezzle- 
ment, see  Larceny,  S  12. 

Kvldeuce  admitted,  see  Criminal  Law,  S  203. 

Insurance  asalnst  embezzlement  by  employe, 
see  Insurance,  i  98. 

Jurisdiction  of  embezzlement,  see  Criminal 
Law.  S  41. 

Jurisdiction  of  prosecution  for  embezzlement 
of  fees,  see  Criminal  Law.  §  48. 

Petition  allesiug  embezzlement  by  employe, 
see  Insurance.  §S  190.  191. 


Proof  of  corpas  delicti,  see  Criminal  Law, 
S  309. 

fieatoring  money  unlawfully  abstracted,  see 

Banks  and  Bankiug,  i  09. 
Similar  oflensca  committed  as  parts  of  plan 

or  system  of  defendant,  see  Criminal  I<aw, 

§  721. 

Sufficiency  of  indlctmeut  for  embezzlement, 

see  Indictment  and  Information.  S  71- 
Venue  of  action,  se  CrtmlnnI  Law,  S  02. 


3  1.  Statutory  proviiioBS. 

(1911)  Wilson's  Rev.  &  Ann.  Stat  1908. 
I  60^,  deflning  the  offense  of  embezzlement 
county  tre-isurers,  is  void  for  uncertainty 
becnufie  it  does  not  specify,  state  or  enu- 
merate what  or  whose  property,  money,  or 
tblnK  was  intended  to  be  made  the  subject 
of  embezzlement. 

Buckles  T.  State.  5  Okla.  Cr.  109,  113 
Pac.  244. 

C 

(1914)  Snyder's  Comp.  Laws  1909,  fi  271. 
Is  not,  and  never  waa,  a  part  of  the  Penal 


Code  of  Oklahoma,  and  is  applicable  only 
In  disbarment  proceedings  agalnft  attorn^. 
Price  V.  State,  10  Okla.  Tr.  427,  137 
Pnc.  736. 

§  2,   Elements  of  offenses. 
5  3.   Intent. 

(1913)  Where  a  person,  occupyliie  the  re- 
Intion  of  ngent  to  principal,  comes  Into  pos- 
session of  funds  belonjilnjic  to  the  prinetpnl, 
and  converts  the  same  to  his  own  use,  with- 
out the  knowledge  or  consent  of  the  princi- 
pal, the  law  implies  the  fraudulent  intent 
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coutemplated  by  the  statute;  and  Comp. 
Laws  1900.  S  2tI12.  specltlinlly  provides  that 
the  fact  thtit  the  accused  intended  to  restore 
the  property  emliejszled  in  no  fcrouuds  for 
defense  or  of  mitisatlon  of  punishment,  un- 
less restored  before  complaint  or  Information 
Is  filed. 

State  y.  Duei'ktM»i,  8  Okla.  Cr.  OOt.  120 
Pac.  881. 

}  4.   0¥nienliip  ol  property. 

(1915)  Any  transaction  tiad  with  an  offi- 
cer la  charge  of  a  banklne  Institution,  which 
Is  within  the  scope  of  the  bank's  business, 
and  which  clearly  was  Intended  to  be  a  trans- 
action with  the  bank,  is  conclusively  pre- 
sumed to  be  such:  and  If  an  employe  of  a 
bank,  after  funds  have  been  deposited  with 
the  bank  by  a  customer,  embezzles  the  same, 
the  embezzlement  Is  asulnst  the  property 
of  the  bank  and  not  the  de|H)sitor. 

Bnllow  V.  State.  11  Okla.  Cr.  51)6,  149 
I'ac.  1070. 

9  5.   Capacity  or  character  in  which  prop- 
erty is  received  or  held. 

(1915)  Rev.  Laws  1010,  I  2673  (S  2012, 
Snyder's  Comp.  Laws  190!».  which  penalizes 
any  person  actins  as  trustee,  banker,  mer- 
chant, etc..  contemplates  the  prosecution  of 
a  banker  for  emtiezzUng  the  funds  of  any 
bank  as  such,  or  any  si)ecitlc  fund  or  prop- 
erty which  is  left  for  mifekeeiiluK  as  dis- 
tinguished imui  money  or  Its  equivalent  de- 
posited on  account. 

Ballew  V.  State,  11  Okla.  Cr.  5i)8,  149 
Pac.  1070. 

(1015)  In  a  iHVsecutluu  of  a  loan  com- 
iwny's  a>:ent  for  enibexslement.  it  was  held 
that  it  was  no  defeuse  that  money  was  not 
to  lie  |iald  to  the  borrower,  since  a  portion 
of  It  Wits  tn  Iio  npi'Heil  to  |Mty  off  liens  on 
the  borrower's  land. 

State  V.  Olllasiiie,  11  Oklti.  Cr.  (Ctl,  150 
I'ac.  00. 

(lllir»)  A  Idiin  fim:inniy*N  n^rent  who  has 
r-loHeil  a  Injin  iiiid  drnwn  a  draff  to  piiy  siune 
and  npiilled  the  prociinls  Ut  Mf  own  use.  if 
guilty  of  cHilK'Zi'.lenient.  tliongb  be  has  ad- 
vnncetl  Ills  own  money  to  the  borrower  with- 
out the  loan  coin!ian.v'K  knowledge  or  con- 
sent. 

State  V.  (JiUaHide.  11  Okta.  Cr.  031.  150 

Pac.  !H!. 

( 191.5 )  An  II  gent  wlio,  on  the  representa- 
tion that  money  procuretl  from  his  principal 
Is  to  be  applied  for  a  si  ecKk  [lun'o.se  for  the 
principal's  benefit,  diverts  the  money  to  his 
own  use.  is  guilty  of  cmliezzlement.  though 
he  secures  tlie  money  l>y  drawing  a  draft 
and  securing  credit  from  the  bank  on  the 
face  thereof. 

State  V.  Gillasple.  11  Okla.  Cr.  631,  150 
Pac.  96. 

S  6.    ConversioQ  or  appropriation  of  property. 

(1904)  If  proiterty  In  the  hands  of  a  taker 
amounts  to  a  bailment,  or  If  It  went  Into 
the  possession  of  a  taker  with  knowledge 
of  the  owner,  on  aciMiunt  of  any  fraudulent 


I  representations  bj  the  taker,  and  be  rec^ved 
I  it  with  intent  to  convert  it  to  his  own  use, 
the  crime  Is  larcwy;  but  if  he  receives  it, 
intending  at  the  time  to  conform  to  the 
owner's  wishes,  and  afterwards  converts  the 
property  to  bis  own  use.  the  crime  is  em- 
bezzlement. 

Flohr  V.  Territory,   14  Okla,  477,  78 
Pac.  565. 

(1010)   A  fraudnleut  conversion  is  an  es- 
sential dement  of  the  crime  of  embesslemait. 
Shannon  v.  State.  12  Okla.  Cr.  58).  160 
Paa  1131. 

(1916)  To  constitute  embezzlement,  there 
must  have  been  a  fraudulent  conversion  con- 
sisting of  placing  the  money  to  some  other 
use  than  that  for  which  he  received  it,  or 
failure  to  pay  over  on  proper  demand,  mere 
failure  to  pay  over  monej'  alone  not  being 
sufficient 

Blake  T.  State,  12  Okla.  Cr.  540,  160 
Pac.  30. 

(lOle-)  The  register  of  deeds  was  re- 
quired to  make  a  monthly  re|)ort  of  the  fees 
earned  and  collected  by  bim.  and  to  pay  the 
same  monthly  into  the  county  treasury.  His 
failure  or  refusal  to  so  do  (pay  all  of  such 
fees  into  the  county  treasurj'  at  the  end  of 
each  month)  constituted  an  eml>ezzlement  on 
his  part,  for  which  crime  he  was  liable  to 
n  sejmrate  prosecution  for  each  and  every 
month  for  wblch  he  luid  failed  so  to  ac- 
count. 

Harris  v.  State.  —  Okla.  Cr.  — ,  175 
Pac  627. 

{ 7,   Embessleiiient  by  pardcnhir  dasses  or 
persons. 

fi  8.  Semnti,  derfcs,  and  employes  In 

generiL 

(1900)  The  treasurer  of  a  socletj-  may  be 
a  servant  of  the  society,  and  as  such  guilty 
of  enibezzlement  of  its  funds. 

Faf^rd  V.  state.  3  Okla.  Cr.  159.  104 
Pac.  930. 

S  9.   Agoiti. 

(1012)  The  relation  of  debtor  and  cred- 
itor Is  not  substituted  for  that  of  principal 
and  agent  or  owner  and  broker  by  according 
to  an  eniitezzlhig  agent  or  broker  time  to 
make  good  bis  defalcation,  so  that  such  agent 
may  not  afterward  be  prosecuted  for  his 
eml^zzlement 

Hughes  V.  State,  7  Okln.  Cr.  117,  122 
Pac.  554. 

9  10.  Bailees  or  olh«-  having  posscHion 

ander  agreement. 
(1904)  Where  a  person  receives  prop- 
erty as  a  bailment,  or  with  the  consent  of 
the  owner,  intending  to  comity  with  th» 
bailnirat  or  with  tiie  owner's  wishes,  and 
aftern-ards  converts  the  proiierty,  the  crime 
Is  embeselemmt. 

Flohr  V.  Territory.  14  Okla.     477,  78 
Pac.  605. 

(1909)  Mansf.  Dig.  Ark..  9  1640  (Ind. 
Ter.  Ann.  Stat.  1899,   9  »83).  defining  em- 
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becxlement.  Ib  not  confined  to  bailees  of  tbe 
gftiieric  class  "carriers^"  but  embraced  all 
bailees. 

Faggard  t.  States  3  Okla.  Cr.  IM).  104 
Fac.  8Sa 

3  11.   AttomeyB. 

{1W.4)  Vfbsn  a  lawyer  from  another  state 
moves  Into  Oklahoma,  and,  without  secur- 
ing admission  to  the  bar  of  this  state,  holds 
himself  out  to  the  public  as  lawyer,  nud 
aoeepts  business  as  such,  aind  embezzles 
money  collected  by  him  as  a  lawyer,  be  can 
not  escape  punishment  upon  the  ground 
thnt  he  was  never  legally  admitted  to  the 
bar  of  Oklahoma. 

Price  V.  State,  10  Okln.  Cr.  427,  137 
Pac.  736. 

9  12.   Public  officers  or  empIoyeB. 

(1900)  Under  Stat.  1893,  {  5092  (W11w>ti's 
Rev.  &  Ann.  Stat  1003,  S  6062),  any  officer 
who  attempts  to  appropriate  moneys  belong- 
ing to  the  public,  of  which  he  has  the  cus- 
tody. Is  guilty  of  embeszlement  and  may  bo 
punished  as  provided. 

Thompson  V.  Territory,  10  Okla.  400, 
62  Pac.  355. 

1 13.  Defenses. 

(3912)  Where  a  guardian  is  charged  with 
embezzlement  of  the  trnat  fimdx  of  his 
wards,  he  can  not  be  heard  to  say  that  such 
funds  were  unlawfully  acquired  by  him  -is 
BU<;h  guardian;  and  If  be  was  agent  enough 
to  collect  the  money,  he  was  agent  enough 
to  be  punished  for  Its  embezzlement;  and  as 
againut  the  guartUau,  the  wartl  is  the  right- 
ful owner  of  such  property.  It  matters  not 
what  the  rights  of  others  may  be. 

Ellington  V.  State,  7  Okla.  Cr.  252.  12:^ 
Pac.  186. 

(1016)  A  claim  that  one  charge  with  em- 
bexKlement  appropriated  the  fundR  allegecl 
to  have. been  cuilie9-.zled  In  good  faith,  be- 
lieving the  owner  of  the  funds  was  indebted 
to  him  In  the  amount  appropriated  or  more, 
is,  under  our  statute,  no  excuse  or  defense 
whatever;  and.  to  all  intents  and  imrposes 
such  a  claim  made  in  open  court  would 
amount  to  a  plea  of  guUly. 

Choate  v.  State.  12  Okln.  Cr.  rm,  im 
Pac.  34. 

i  14.   Persons  liable. 

(1910)  A  requested  instrnctlon  wlilcb  re- 
quires, as  essential  to  conviction,  the  pres- 
ence of  the  defendant  when  aiding,  abetting 
or  advising  the  embexslement  charged,  is 
properly  refused. 

Middleton  v.  State,  16  Okla.  Cr.  820,  183 
Pac.  626 

i  15.  Indictment  or  infonnstion. 

S 16.   Requisites  and  sufficiency  in  gen> 

eraL 

(1019)  l*be  count  of  the  indictment  upon 
which  the  defendant  was  tried  held  to  charge 
but  one  ofTense.  and  to  sufficiently  Inform 
the  defMidant.  of  the  particular  offense  be 
was  called  upon  to  answer. 

Middleton  v.  State,  16  Okln.  Cr.  320.  1R3 
Pac.  626. 


(1920)  For  reasons  holding  the  Informa- 
tion in  this  case  not  dupllcitous,  and  sufficient 
to  chars^  the  crime  of  embezzlement,  as  de- 
fined by  Rev.  Laws  1910,  S  7437,  see  body 
of  opinion. 

Fulkeraon  r.  State,  —  Okla.  Cr.  — .  198 
Pac.  1092. 

S  17.  Ownership  of  property. 

(1015)  An  information  which  attempts  to 
charge  an  oCCense  under  section  2673,  Rev. 
I^aws  1010,  should  not  attempt  to  charge 
that  the  embezzlement  was  made  from  a 
depositor  and  at  the  same  time  contain  alle- 
gations that  the  transaction  was  had  with  the 
embezzler  as  an  agent  of  the  bank,  by  a 
customer  of  the  b>mk,  transacting  the  regu- 
lar and  ordinary  business  of  a  deixtsltor. 
Bnllew  V.  State,  11  Okla.  Cr.  HOfi,  140 
Pac.  lOTO. 

i  18.   Issues,  proof,  and  variance. 

(1020)  Where  the  defendant,  as  treas- 
urer of  ft  school  district.  Is  charged  with 
the  emitezzlement  of  a  certain  sum  of  money 
belonging  to  the  said  district,  and  the  proof 
nddm-cd  upon  the  trial  shows  that  the  de- 
fendant received,  as  treasurer  of  said  school 
district,  n  certain  warrant  Issued  to  said 
school  district  by  the  county  treasurer  and 
deposited  the  same  to  his  personal  credit 
!n  a  hank  and  afterwards  checked  against 
K'lM  fim<l  for  his  itersonal  use,  held,  there 
is  no  fatal  variance  between  the  allegations 
of  the  Information  and  the  proof. 

Fulkerson  v.  State,  —  Okln.  Cr.  — ,  180 
Pnc.  1002. 

(1020)  Under  an  indictment  for  embez- 
zlement Mie  state  Is  not  required  to  prove 
the  enihezzlement  of  the  exact  amount  as  al- 
leged I'l  the  Indictment  or  Information. 

Fulkerson  v.  State,  —  Okla.  Cr.  ~.  ISO 
I'ac.  1092. 

S  19.    Presumptions  and  harden  of  proof. 

(1IU7)  On  a  trial  of  a  guardian  for  em- 
bezzlement. In  addition  to  proving  be.vond  a 
reasonable  doubt  the  relation  of  guardian 
and  ward,  and  that  the  said  gunrdtau  re- 
ceived said  fun'ls  belonging  to  his  ward's 
estate,  a  legal  conviction  can  not  follow, 
unless  it  also  be  provo<l  beyond  a  reasonable 
doubt  that  the  guardian  did  not  have  the 
fnnds  which  he  Is  chanted  to  have  embezzled, 
or  that  be  has  fraudulently  niisappropriated 
them. 

Waiae  v.  State.  13  Okla.  Cr.  165,  162 
Put'.  1139. 

8  20.   AdmiMibility  of  evidence. 
S21.  Matters  of  defense. 

(V.KK.)  A  proffer  of  evidence  that  the  de- 
fendant was  anxion.s  and  willing  to  restore 
the  funds  alleged  to  have  been  embeszled  was 
l)riii)erly  excluded.  Such  evidence  would  not 
constitute  a  defense  to  the  charge,  nor  Ik^ 
proper  to  be  considered  In  mitigation  of  the 
jmnlsbuient;  but  rertoratlon  of  the  funds, 
or  tendered  restoration  thereof,  or  of  any 
part  thereof,  before  the  commencement  of  the 
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pro8ecatk>n,  Is  pivper  to  be  considerMt  iu 
mltl^iition  of  the  puDishment 

Fqlbeison  r.  State,  —  Okla.  Cr.  — ,  18» 
Pnc.  1092. 

S  22.  Weight  and  snfficiency  of  eridenco. 

(1012)  In  a  prosecution  for  embezzleiueot. 
tbe  evidence  was  held  to  support  tlie  verdict, 
Aud  that  uo  reversible  error  whs  commltceil 
to  the  trtfl). 

Ilnu  V.  State.  7  Okla.  Cr.  349,  123  Pao. 

(1914)  For  tesilmooy  which  conclasiv°ly 
estiiblfitbcd  the  guilt  of  defendant,  see  oplu- 

lOD. 

Price  V.  State,  10  Okla.  Cr.  427, 137  Pac. 
73(f. 

(1015)  The  evidence  was  held  to  sastaln 
a  conviction  of  ftntiesftlement  by  a  lod^  of- 
ficer. 

Ixindernillk  r.  State^  11  Okla.  Cr.  281. 145 
Pac.  1110. 

U!'l<»)  Where  the  evidence  Introduced 
upon  the  trial  of  a  person  Indicted  or  In- 
formed against  for  crime  falls  to  disclose 
the  commlHSlon  of  a  public  offenBe,  the  court 
should  »dviae  tl'-e  Jury  to  return  a  verdict 
of  not  icullty.  fnr  tbe  reason  that  a  verdict 
of  guilty  would  hi*  contrary  to  both  the 
la^p  end  the  evidence. 

Shannon  v.  Slate,  12  Okla.  Or.  584.  160 
Pnc.  1181. 

(I01S)  Evidtmre  exiimlned.  and  hdd  siif- 
e':!out  to  support  the  judgment 

Buone  V.  State,  15  Okla.  Cr.  29,  175 
Pac.  fil. 


<1919)  Under  Bev.  Laws  1010;  S  2674, 
constituting  the  fraudulent  convendon  ct 
property  by  a  biiilee  embenlement,  ertdeuce 
iB  admissible  In  a  prosecution  thereunder  of 

defeudimt'e  nppmprintlnn  of  au  automobile 
to  his  own  use  and  his  disposal  of  It. 

Hotkin  V.  States  16  Okla.  Cr.  610,  185 
Pac.  830. 

S23.  TriaL 

§  24.   iDBtmetion. 

(1911)  When  a  defendant  charged  with 
embezzlement  is  proven  to  have  received 
cash,  as  legal  tender,  and  this  fact  Is  not 
disputed,  it  Is  not  necessary  for  the  court, 
in  its  instructions  to  the  Jury,  to  define  the 
legal  meaning  of  the  word  "money." 

Carter  v.  State,  6  Okla.  Cr.  23%  118 
Pac.  264. 

(1911)  For  approved  instructions  upon 
the  cfaai^  of  emhezzleinent,  where  the  state 
relied  upon  circumstantial  evidence,  and 
where  testimony  of  other  similar  offenses 
was  admitted,  see  opinion. 

Carter  v.  State,  6  Okla.  Cr.  232.  118 
Pac.  264. 


EMBLEMENTS. 
In  general,  see  Crops. 


EMERGENCY. 

See  Statutes,  S  134. 

Declaration  of  by  legislature,  see  Statutes. 

9S  23,  134. 


EMINENT  DOMAIN. 

This  topic  IXCLUDBS  the  taking  of  property  from  tbe  owner  for  public  use,  and 
tbe  steps  necessary  to  such  taking,  the  necessity  and  sufficiency  of  the  compensation 

to  he  paid  for  such  property,  and  the  rights  acquired  by  the  exercise  of  the  power. 

It  EXCIJIDES  the  voluntary  dedication  of  property  to  public  use  (Dedication). 

Analysis. 

I.   Nature,  Extent,  and  Delegation  of  Power. 
§    1.    Natitw  and  source  of  power. 

§    2.    Distinction  between  eminent  domain  and  other  powers. 
§    3.    Constitufional  provisions. 
§    4.    Power  of  state  in  general. 
§    5.    Public  use. 

§    6.    Particular  uses  and  purposes. 

§    7.   In  general. 

§    8.   Railroads. 

I    9,   Sewers. 

§  10.   Production  and  supply  of  electric  power  or  light. 

§  11.    Property  subject  to  appropriation. 

§  12.   Property  previously  devoted  to  public  use. 

§  13.   Exercise  of  delegated  power. 

§  14.   Necessity  for  appropriation. 

§  15.    Determination  of  questions  as  to  validity  of  exercise  of  power. 
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S  16.   Conclusiveness  and  effect  of  legislative  action. 

§  17.  —Conclusiveness  and  effect  of  exercise  of  delegated  power. 

II.  Compensation. 

(A)  Necessity  and  Sufficiency  in  General. 

§  18.  Necessity  of  making  compensation  in  general. 

§  19.  Constitutional  provisions. 

§  20.  Necessity  of  payment  before  taking. 

§  21.   In  general. 

§  22.   Taking  by  state  or  municipality. 

§  23.   Entry  on  making  deposit  or  payment  into  court. 

(B)  Taking  or  Injuring  Property  As  Ground  for  Compensation. 

§  24.  Properhr  and  rights  subject  of  compensation. 

I  25.   Real  property  in  general. 

§  26.   Rights  in  public  lands. 

§  27.   Personal  property  and  rights  therein. 

§  28.  Nature  of  injury  to  property  not  taken. 

§  29.   In  general. 

§  30.   General  or  special  injuries. 

§  31.  Elements  of  compensation  for  injuries  to  property  not  taken. 

§  32.   In  general. 

§  33.   Taking  part  of  tract. 

§  34.   Alteration  of  flow  or  discharge  of  water. 

§  35.   Occupation  or  use  of  street  or  other  highway. 

§  36.   Inconvenience  in  use  of  property. 

§  37.   Effect  of  smoke,  foul  odors,  noise,  or  vibration. 

§  38.   Obstruction  of  access. 

§  39.   Danger  of  injury  to  animals. 

§  40.   Danger  from  fire. 

I  41.   Effect  on  value  of  property  of  construction  or  operation  of 

works. 

%  42.  Appropriation  to  new  or  additional  use. 

§  43.  —  Streets  or  other  highways. 

§  44.   Railroad  rights  of  way. 

§  45.  Corporations  and  persons  liable  for  compensation. 

(C)  Measure  and  Amount. 

§  46,  Time  with  reference  to  which  compensation  to  be  made. 

§  47.  Taking  entire  tract  or  piece  of  property. 

§  48.   Measure  of  compensation  in  general. 

§  49.   Value  of  land. 

§  50.   Improvement. 

§  51.  Taking  part  of  tract  or  property. 

§  52.   In  general. 

§  53.   Measure  of  compensation  in  general. 

§  54.  Deduction  or  set-off  of  benefits. 

§  55.   General  or  special  benefits. 

§  56.  Inadequate  or  excessive  compensation. 

(D)  Persons  Entitled  and  Payment. 

§  57,  Persons  entitled. 

I  58.   In  general. 

in.   ProcMdings  to  Take  Property  and  Abscbs  Compensation. 

§  59.  Statutory  provisions  and  remedies. 

§  60.  Conditions  precedent  in  general. 

§  61.  Inability  to  agree  with  owner. 
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§  62.  Parties. 

§  63.   Intervention  or  substitution. 

§  64.  Process  or  notice. 

§  65.   Necessity. 

^  66.   Form,  requisites,  and  sufficiency. 

§  67.  Pleading. 

§  68.   Petition  or  complaint. 

§  69.  Evidence  as  to  right  to  take. 

§  70.  Dismissal  before  hearing. 

§  71.  Evidence  as  to  compensation. 

§  72.   Value  of  property, 

§  73.   Damage. 

§  74.   Weight  and  sufficiency. 

§  75.  Assessment  by  jury. 

§  76.   Instructions. 

§  77.  Assessments  by  commissioners,  appraisers,  or  viewers. 

§  78.   Review  by  court  in  general. 

§  79.   Trial  by  jury  on  appeal. 

§  80.  Conclusiveness  and  effect  of  award  or  judgment  in  general. 

§  81.  Appeal. 

§  82.   Decisions  reviewable. 

§  83.   Trial  de  novo. 

S  84.   Review. 

§  85.  Costs,  fees  and  expenses. 

IV.    Remedies  of  Owner  of  Property. 

§  86.  Nature  and  grounds  in  general. 

§t  87.  Recovery  of  possession  of  property. 

§  88.  Recovery  of  damages. 

§  89.  Injunction. 

§  90.   Restraining  taking  of  or  injury  to  property. 

§  91.  Defenses. 

§  92.   In  general. 

^  93.   Consent  or  acquiescence  of  owner. 

§  94.  Persons  entitled  to  sue. 

i  95.  Parties. 

§  96.  Evidence. 

§  97.   •  Damages. 

§  98.  Damages  and  amount  of  recovery. 

§  99.   O)mpensation  for  property  taken  or  for  injury. 

V.   Title  or  Rights  Acquired. 

§  100.  Abandonment  or  nonuser. 


Cross-References. 


Testimony  u«  to  damnge,  see  Evidence, 
S  239. 

Acquisition  of  waterworks  by  public  authori- 
ties, oee  Water?  and  Water  Courses,  S  37. 

CoDdii^veness  of  Judgmmt  In  other  action 
on  condemnation  proceedings,  see  Judg- 
ment, i  216. 

Condemnation  proceedings  by  foreign  rnll- 
rond  compaDy,  see  Coustltntional  Law, 
i  18. 


Declk-atiou  of  proiierty  to  public  use,  see 

Dedication. 

Exercise  of  power  ns  deprivation  of  prop- 
erty wlthont  due  process,  see  Constitutional 
Law,  (  143. 

Extent  of  franchise,  of  mJlroads,  see  Rail- 
roads, S  9. 

Statutory  liability  for  damages  from  public 
improvemoits  by  MuntdpalltlM,  see  Mu- 
nicipal Corporations,  S|  328-  132. 
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I.  NATURE,  EXTENT,  AND  DELEGATION 
OF  POWER. 

}  1.  Nature  mA  Mnrce  of  power. 

(1S04)  Act  March  8,  1901  (Acta  1901, 
pi  2W.  ch.  28,  art  9;  Wilson's  Rer.  &  Ann. 
Stat  1908.  ch.  77,  art.  10).  providing  for 
M^rate  seliuuls  for  white  and  colored  chil- 
dren, and  that  schoolhouses  sbnU  be  built 
by  the  county,  but  thnt  it  hIidII  he  at  no 
exjwnHe  on  account  thereof,  but  the  school 
district  shall  keep  such  hoiine  in  repair, 
iiud  the  county  shall  be  at  no  expense  where 
dtstrlctM  at  the  passaffe  of  the  act  have 
sehoolhtmseu  for  that  class  of  children,  white 
or  coloretl,  that  are  fewer  fn  numlier  in  the 
district,  is  not  unconstitutional  because  of 
interference  with  propertj'  rights  without 
Just  coniiiensatlou. 

Board  of  Ui1ucatl(Hi  of  City  of  Klng- 
flsher  V.  Board  of  Comrs.  of  King- 
fisher County,  14  Okla.  322,  78  Pac. 
456. 

S  2.   Distinction  between  eminent  domain  and 
other  powers. 
(1911)    The  right  of  a  private  citizen, 
by  means  of  his  ownership  of,  or  his  mining 
leases  of,  land  to  draw  gas  or  oil  from  be- 
neath its  surface  Is  property,  and  aoDietimes 
valuable  property.    The  prevention  of  the 
sale  of  thnt  property  or  of  the  oil  or  gas 
derivable  therefrom  in  interstate  commerce 
la  a  taking  thereof  without  Just  comitensn- 
tion  in  violation  of  U.  S.  Const.,  Amend.  5. 
and  Is  not  Justified  by  the  power  of  a  state 
to  conserve  Its  natural  resources, 
Haskell  v.  Cowham,  187  Fed.  403. 

(1914)  Comp.  Ijiws  10«),  S  847.  conferring 
on  the  trustees  of  an  ineorpornted  town 
power  to  improve  streets,  sidewalks,  etc. 
and  to  keep  them  In  repair,  and  S9  860-862, 
authorizing  special  assessments  for  reiiairlnii 
sidewalks  after  notice,  on  a  frontage  basis, 
ate  not  in  violation  of  Const.,  art  2.  I  24, 
as  a  taking  or  damaging  of  private  property 
for  a  public  use  without  Just  compensation. 
Sbnltlse  T.  Town  of  Thloga.  42  Okla. 
478.  140  Pac.  1190. 

(1014)  The  paymrat  of  th^t  part  of  the 
expense  In  constructing  a  drainage  ditch, 
assessed  to  the  county  for  benefits  to  the 
public  highways  out  of  funds  collected  by 
special  assessments  levied  upon  the  Individ- 
ual property  located  In  such  drainage  dis- 
trict, would  be  taking  private  property  for 
IHibllc  use,  without  Just  compensation  and 
violath:e  of  the  Constitution  and  law  of  this 
state. 

Wllklns  V.  Hlllman,  45  Okla.  451,  145 
Pac.  1111. 

(1914)  The  rule  thnt  a  county  Is  not 
liable  for  damages,  the  direct  result  of  the 
torts  of  the  county  commissioners  In  dipping 
cattle,  is  not  vlolfltlve  of  Const,  art.  2,  S  24, 
as  taklne  property  without  compensation. 
Welker  v.  Annett  44  Okla.  520,  145  Pac. 
411. 


(1019)  Depreciation  of  the  value  of  real 
property  caused  by  establishing  a  hospital 
for  contagious  diseases,  commonly  known 
as  a  pest-bouse,  on  adjacent  land,  although 
under  statutory  authority,  constitutes  a  dam- 
aging of  private  property  for  public  use.  for 
which  compeusntion  must  be  made,  within 
the  meaning  of  Const.,  art  2,  S  24. 

Oklahoma  City  v.  Vetter,  —  Okla.  — , 
179  Pac.  473. 

(1920)  An  order  of  the  coriionttlon  com- 
mission requiring  a  telephone  company  hav- 
ing both  long  distance  and  local  Hues  to  per- 
mit a  pliysical  connection  to  be  made  be- 
tween its  lines  and  the  lines  of  a  company 
competing  with  it  locally,  and  the  routing 
of  messjiges  over  its  lines  and  the  lines  of 
Its  compctttor.  in  the  manner  to  be  deslg- 
natetl  by  such  competitor,  wlUi  no  provision 
for  com|)ensntiou  being  first  made,  constitutes 
a  taking  of  such  company's  property  with- 
out compensation.  In  violation  of  the  Con- 
stitution; such  ordo:  being  an  exercise  of 
the  power  of  emlntrnt  domain  and  not  of 
the  police  power  of  the  stat& 

Pioneer  Tel.  &  T.  Co.  v.  State.  77  Okla. 
216.  186  Pac.  934. 

(192(0  The  Oklahoma  statute  in  deUnlng 
the  duties  of  railroad  companies  with  re- 
s|)ect  to  highway  crossings  does  not  operate 
to  take  the  property  of  the  railroads  for 
public  purposes  without  Just  compensation 
nud  Is  therefore  not  In  condlct  with  V.  S. 
Amend.  5. 

Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Taylor. 
79  Okla.  142,  192  Pac.  340. 

(11)21)  Where  the  o<kTner  of  abutting  tract 
if  damaged  hy  the  location  of  swltd^rds, 
roundhouse,  coal  chutes,  pits,  etc..  his  right 
of  recoverj-  Is  not  governed  by  the  law  re- 
lating to  recovery  for  damages  caused  by 
a  nuisance,  but  la  governed  by  the  law  of 
compensation  for  damages  sustained  by  the 
location  and  necessary  operation  of  a  pub- 
lic een-lee  or  utility.  The  constitutional  pro- 
vision that  "private  property  shall  not  be 
taken  or  damugeil  for  public  use  without 
Just  compensation"  means  that  the  public 
shall  neither  take  nor  damage  private  prop- 
erty for  public  use  without  Justly  compensat- 
ing the  owner  thereof. 

St.  Louis  &  S.  F.  R.  Co.  V.  Ledbetter. 
—  Okla.  — ,  200  Pac.  701. 

S  3.   Conslitntiond  provisiMU. 

(1914)  The  right  of  eminent  domain  is  an 
attribute  of  sovereignty,  and  the  provisions 
of  the  Constitution  and  statutes  are  limita- 
tions upon  the  exercise  of  the  right 

Arthur  V.  Board  of  Comrs.  of  Choctaw 
County,  43  Okla.  174,  141  Pac.  1. 

i  4.   Power  of  state  in  general. 

(1909)   Act  December  17, 1907  (Lnws  1P07- 
08,  p.  145,  ch.  6,  art.  2).  as  amended 
ruary  12.  1908  (Ijiws  ino7-OS.  p.  153.  ch. 
art.  3)  establishing  a  depositor's  gtviranty 
fund,  is  not  In  violation  of  Const.,  art.  2, 
S  23,  providing  that  no  private  property  shall 
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be  taken  or  damaged  for  private  use  without 
conipeusatlon,  witb  certain  exceiitions.  j 
Noble  State  Bank  v.  Haskell,  22  Okla. 
48,  97  Pac.  000. 

I  S.  Public  nie. 

(1901)  The  meaning  of  the  term  "public 
oae"  Is  one  of  conatant  growth  as  Boclety 
advances  and  the  demands  upon  the  individ- 
ual iQcrcase. 

TutUe  T.  Moore,  3  Ind.  Ter.  712,  M  S. 
W.  685. 

8  6,  Particnlar  use*  and  pnrpoies. 
S  7.   In  generaL 

(1911)   The  levy  and  collection  under  state 
taw  of  assessments  for  crention  of  a  deposi- 
tors* guDriinty  fund  Is  for  a  public  use. 
Noble  State  B:uik  v.  Hnskell.  219  U.  S. 
576,  55  L.  ed.  341.  31  Sup.  Ct  299. 

9  8.   Railroads. 

(1917)  The  intention  "of  Congress  In  the 
continuance  of  the  legislation  in  the  net  of 
1002  by  the  subsequent  act  of  1908,  was  not 
to  authorize  railroads  engaged  or  oi^nlzed 
to  oigage  fn  Interstate  commerce  to  appro- 
ivlate  private  property  within  the  states, 
but  is  found  in  the  peculiar  character  of  the 
tenure  of  a  particular  class  of  lands  to 
which  the  laws  of  the  state  attach  and  are 
exclusive  when  that  ceases. 

Oklnhouifl,  K.  h  M.  I.  By.  Co.  v.  Bowl- 
ing, 249  Fed.  592. 

S  9    — ■  ■  -  ScwcrSs 

(1911)  Under  Comp.  Laws  1901),  §  3330 
(Sess.  Laws  1907-08,  p.  261),  any  city  is 
empowered  to  condeuin  lauds,  in  like  man- 
ner as  railroads,  for  right  of  way,  outlet  or 
Otttflow  for  its  sewerage  system. 

Cunningham  v.  Fouca  City,  27  Okla.  85S, 
113  Pac  919. 

(1916)  Under  Const,  art.  2,  §  24,  provid- 
ing that  "private  proi)erty  shall  not  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation/' 8  recovery  may  be  Imd  in  ,all 
cases  where  private  proiwrty  is  damaged  In 
making  an  Improvement  that  is  public  In 
its  nature,  as  a  city  sewer.  It  is  not  re- 
quired that  the  damages  shall  be  caused 
by  trespass,  or  an  actual  physical  Invasion 
of  the  owner's  real  estate;  but  if  the  con- 
struction of  the  sewer  Is  the  cause  of  the 
damage,  though  consequential,  the  owner  of 
the  property  damaged  may  recover. 

City  of  Muskogee  v.  Hanctwk.  58  Okla.  3, 
1S5  Pac.  622. 

510.   Prodnction  and  supply  of  electric 

power  or  light. 

(1912)  Tile  generating,  storing,  and  dis- 
tribution of  electricity  for  the  use  of  all  who 
may  bave  need  of  it.  upon  equal  and  reason- 
able terms,  is  a  public  use,  so  ns  to  Justify 
an  exercise  of  the  power  of  eminent  domain 
conferred  by  Act  May  20,  1908,  S  3  (Sess. 
Laws  1007-03.  p;  201). 

Tuttle  T.  Jefferson  Power  ft  Improve- 
ment Co.,  31  Okla.  710.  122  Pae.  1102. 


S  11.  Property  subject  to  appropriation. 

I  (1901)  Where  it  la  for  the  benefit  of 
the  public  that  lands  in  Indian  Territor7 
should  be  platted  and  sold  as  lots.  Congress 
in  the  exercise  of  the  power  of  eminent  do- 
main, may  provide  for  such  platting  and 
;  sale,  on  providing  Just  compensation  to  the 
owners  as  required  by  article  6,  Const  IT.  8. 
Amend. 

Tuttle  V.  Moore,  3  Ind.  Ter.  712,  64  S. 
W.  585, 

S 12.  Property  prerionaly  doroted  to  public 
use. 

(1008)  Whenever  any  street  is  vacated, 
the  land  embraced  therein  attaches  Itaeif 
to  the  adjacent  real  estate  in  proportion  to 
frontage,  and  can  not  be  taken  for  public 
purposes  without  Just  compensation. 

BuUen  v.  Aikiinsiis  Valley  &  W.  Ry.  Co., 
20  Okla.  319,  95  Pac.  476. 

(1914)  The  extension  of  a  street  across 
switch  and  station  grounds  of  a  railroad 

comiMiny  will  be  denied  where  to  so  extend 
the  street  would  be  inconsistent  with  the  use 
to  which  the  railroad  company  Is  devoting 
such  property,  as  where  It  would  necessitate 
tile  removal  of  switch  stands,  and  Interfere 
with  the  use  of  ladder  tracks,  and  would 
shorten  the  switch  yards,  and  thus  diminish 
tlic  railroad's  facilities  and  ability  to  serve 
the  public. 

St.  Louis  &  H.  F.  R.  Co.  T.  Cit7  of  Tolsa. 
213  Fed.  87. 

S  13.   Exercise  of  delegated  power. 
§  14.   Necessity  for  appropriation. 

(1920)  A  public  service  corporation's  dele- 
gated power  of  eminent  domain  is  not  unlim- 
ited, and  can  not  be  used  for  the  purpose 
.)f  acquiring  property  other  than  whatever 
is  reasonably  necessary  for  Its  corporate  pur- 
poses. 

St  Ix)uls  &  S.  F.  R.  Co.  V.  Mann,  7» 
Okla.  160,  102  Pac  231. 


S  15.   Determination  of  qoestiont  ai  to  nlidily 

of  exercise  of  power. 
3 16.  Conclusiveness  and  effect  of  le^s- 

lative  action. 
(lfH)l)  Wliere  the  legislature  has  deter- 
mined that  the  exigency  exists  for  calling 
Into  exercise  the  power  of  eminent  domain, 
such  determination  Is  conclusive,  both  as 
to  the  object  being  a  public  use  and  of  the 
propriety  of  exercising  the  power. 

Tuttle  T.  Moore^  3  Ind.  Ter.  712,  64  8. 
W.  586. 


(191 1)  In  this  state  the  necessity,  utility, 
or  expediency  of  the  exercise  of  the  right  of 
eminent  domain  Is  vested  In  the  legislature, 
or  the  legislature  may  deleg'^te  that  power 
to  niiMlr>  nflfclsls.  and  a  court  has  no  power 
to  Interfere  with  the  reasonable  exerclm 
thereof. 

Arthur  v.  Board  of  CMmra.  of  Choctaw 
I  County,  43  Okla.  174,  141  Pac.  1. 
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{ 17.   ConclnsivencBB  and  effect  of  excr^ 

cise  of  delegated  power. 
See  S  16. 

Artbur  V.  Board  of  Comrs.  of  Cboctav 
County.  4S  Okla.  174,  141  Pac.  1. 

(1914)  Where  a  board  of  county  commlB- 
aioners  determines  that  the  opening  of  a  pub- 
lic road  Is  necMsary,  tbat  'decision  Is  con- 
clUBlre  upon  the  question  of  necessity. 

Arthur  T.  Board  of  Comrs.  of  Choctaw 
County,  43  Okla.  174,  141  Pac.  1. 

n.  COHPENSATION. 

(A)  NECESSITY  AND  SUFFICIENCY  IN 
GENERAL. 

S 18.   Necessity  of  making  compensation  in 
genermL 

(lfl02)  Whene^'er  It  Is  proposed  to  ap- 
propriate private  property  for  public  use. 
Just  comoisation  must  be  made  by  due 
process  of  law;  and,  If  the  statutes  of  tbe 
territory  make  provision  for  such  appropria- 
tion or  compensfltfon,  tbe  method  of  appro- 
priation provided  for  in  the  statute  must  be 
pursued. 

Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  12  Okla.  82.  69  Pac.  1050. 

(1919)  That  the  cltj-.  in  erecting  and  op- 
erating  a  liospUal  for  contagious  diseases, 
was  exercising  a  lawful  governmental  func- 
tion, did  not  warrant  Its  exercise  in  viola- 
tion of  the  constitutional  guaranty  to  the 
citizen  that  private  property  should  not  be 
damaged  for  public  use  without  Just  com- 
pensation. 

Oblnhoraa  City  v.  Vetter.  ~  Okla.  — ,  170 
Pac.  473. 

S  19.   Constitutional  provisions. 

(1920)  Tbe  taking  of  private  property 
for  public  use  is  tbe  exercise  of  sovereign 
iwwer,  and  Is  controlled  In  tbis  state  by  the 
provision  of  Const.,  art.  2.  {  24,  and  these 
provisions  must  be  construed  strictly  In  fa- 
vor of  the  owner  and  against  the  condemning 
party,  and  until  the  compensation  has  been 
paid  to  the  owner,  bis  property  can  not  be 
disturbed,  nor  his  proprietary  rights  divest- 
ed. Hence  there  can  be  no  legal  taking  un- 
der the  Constitution  until  tbe  compensation, 
as  flxed  by  tbe  coumilssioners,  ii^  eitlier  paid 
to  the  owner  of  the  property  or  into  court 
for  bim. 

Stlncfacomb  t.  Oklahoma  City,  81  Okla. 
250,  198  Pne.  506. 

S  20.  Necessity  of  payment  before  taking. 
S  21.  — ^  In  graieral. 
See  i  19. 

Stlncbcomh  T.  Oklahoma  City,  81  Okla. 
250, 198  Pac.  508. 

(1911)  Under  S  15  of  an  net  of  Congress, 
entitled  "An  art  to  grnnt  tbe  ri*rht  of  way 
through  tbe  Oklahoma  Territory  and  tbe  In- 
dian Territory  to  the  Knld  nnd  Anatljirko 
Railway  Company,  nnd  for  other  purtwses," 
apiiroved  February  28,  1902  (32  StaL  47.  ch. 
134;  U.  S.  Comp.  Stat  Supp.  1909,  p.  632), 


before  a  railway  company  exercising  the  right 
of  eminent  doniulu  thereunder  miiy  tike  or 
condemn  lands,  full  compensntion  for  tbe 
same  and  for  all  dii ranges  done  by  tbe  cou- 
titniction  of  the  road  or  the  t.-ikiug  of  the 
lauds  must  be  first  made  to  tbe  Indivldml 
itwner,  occupant,  or  allottee  of  such  lands 
or  to  tbe  tribe  or  nation  through  or  in 
which  the  same  Is  situated,  and  where  pos- 
E^esslon  Is  taken  without  such  pnyment,  and 
the  land  Is  subsequently  allotted,  the  allot- 
tee may  maintain  ejectment  to  secure  pos- 
session. 

Denver,  W.  &  M.  R.  Co.  v.  Adklnson,  28 
Okbi.  1.  119  Pac.  247. 

(1911)  Persons  owning  lota  abutting 
upon  the  slrets  of  a  city  of  tbe  first  class, 
upon  which  an  electric  rnilw.ny  compnny  Is 
iibout  to  lay  its  tracks  with  the  consent 
of  tbe  city,  are  not  entitled  to  a  writ  of 
injiniL'tion  to  restrain  the  propress  of  such 
work,  upon  tbe  ground  that  the  consequen- 
tial damages  accruliuE  to  said  lot  owners 
by  the  additional  servitude  laid  upon  the 
street  have  not  been  first  ascertained  and 
paid. 

Overholser    v.    Oklahoma  Intemrban 
Traction  Co.,  29  Okla.  571,  119  Pac.  ' 

127. 

§  22.   Taking  by  state  or  monicipality. 

(1002)  A  city  will  not  he  authorized  to 
I'Pen  a  street  until  it  baa  condemned,  np- 
pniised,  nnd  paid  for  improvements  of  a  rnll- 
road  company  within  such  street,  which 
must  neces-snrily  be  removed  in  order  to 
l»ermit  tbe  public  to  use  said  highway  or 
street  crossing  in  common  with  the  railroad 
company. 

Southern  Kansas  Ry.  Co.  v.  Oklalioma 
City,  12  Okla.  82,  69  Pac.  1050. 

E  23.   Entry  on  making  deposit  or  pay* 

ment  into  court. 

(1918)  In  tbe  absence  of  an  agreement 
with  tbe  owner,  tbe  construction  of  a  public 
road  across  land  privately  owned  can  only 
lie  commenced  after  condemnation  proceed- 
ings duly  instituted  and  mnintained  in  which 
tbe  damages  are  assessed  by  not  less  than 
three  disinterested  freeholders  duly  appoint- 
ed by  a  court  of  'competent  jurisdiction  or 
the  judge  of  such  a  court  from  the  regular 
jury  list  for  tbe  county  in  which  tbe  land 
is  situated  and  the  compensation  allowed  is 
paid  to  the  owner  or  deposited  Into  conrt 
for  his  use  with  the  right  of  trial  by  Jury 
afterwards  to  any  party  aggrieved  as  to  tbe 
amount  of  damages. 

Watklns  T.  Board  Of  Comrs.  of  Stephens 
(^)nnty,  70  Okla.  — ,  174  Pac.  623. 

(B)  TAKING  OR  INJURING  PROPERTY 
AS  GROUND  FOR  COMPENSATION. 

§  24.   Property  and  righu  subject  of  compensa- 
tion. 

5  25.   Rpal  property  in  general. 

(1007)  TTnder  the  Curtis  bill  and  Act 
March  1,  1903,  ch.  676,  31  Stat.  861,  citizens 
of  a  town  which  had  not  been  regularly 
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platted  acqnireil  the  right  to  buy  lots  on 
which  they  had  niade  Improvements,  when 
the  town  should  be  Incorporated  and  laid 
off  into  lotf^  by  paying  one  half  the  ap- 
praised value,  the  legal  title  to  renialn  in 
the  Cre^  Nation  until  the  consideration 
was  paid.  H«ld  that,  in  right  of  way  con- 
denmatlon  proceedings  by  a  railroad,  citi* 
sens  who  had  made  improvanents  on  lots 
were,  entitled  to  recover  the  market  vaine 
of  their  holdinfiR.  fncludins  not  only  the  Talue 
of  the  Improvements,  but  also  the  thai  pres- 
ent market  vnlue  of  their  prospective  Inter- 
ests in  the  land,  even  though  no  regular 
plat  had  been  liled,  nnd  no  itaynients  had 
been  made  by  them. 

Sit.  r^uls  &  S.  F.  R.  Co.  v.  Pfennighau- 
sen,  7  Ind.  Ter.  685,  104  S.  W.  880. 

i  26.  Rights  in  public  lands. 

Where  an  occupying  claimant  has  entered 
on  public  landH  which  are  open  to  settlement 
for  homesteud  purposes,  and  has  legal  vested 
r^ts  therein,  they  can  not  be  taken  from 
him  for  public  use,  except  by  due  process  of 
law  and  the  pnyment  of  reasonable  compen- 
sation. 

<1903)  Oklahoma  City  v.  McMnster.  12 
Okla.  570,  73  Pac.  1012.  reversed  {irH)5) 
186  V.  S.  520,  40  I,,  ed.  .W7,  25  Sup. 

ct  m 

S27.  Personal  property  and  rights  there- 
in. 

(1002)  Turnouts  and  sidings,  together 
with  switches  and  other  mechanical  appli- 
ances which  are  necessary,  constructed  under 
the  grant  of  authority  given  to  a  railroad 
company  by  Act  July  4.  1881,  ch.  179  (23 
Stat  73).  for  right  of  way  through  the 
Indian  Territory  constitute  "property." 

Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  12  Okla.  82.  60  I'ac.  I<i50. 

(1002)  "ProiJorty,"  within  article  5  of 
the  ameiidmpnt  to  the  Constitution  of  the 
United  suites,  i)rovIdIng  that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law,  nor  shall  It  b^  taken  for  public  use 
without  Just  comiteusatioti  includes  not  only 
real  estate  held  in  fee,  hut  atsu  eaneaients, 
personal  property,  and  ever>'  valuable  in- 
terest which  can  be  enjoyed  and  re(.-ognIzed 
as  proi}erty ;  and  where  it  is  proposed  to  ap- 
propriate any  of  it,  so  ns  to  cause  a  seriouR 
impairment  or  deprivation  thereof,  it  would 
be  an  appropriation  to  public  use  entitling 
the  owner  to  Just  compensation. 

Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  12  Okln.  R2,  00  Pac.  1050. 

(1002)  Where  the  oiwninir  of  «  street 
in  the  city  for  travel  would  nccessittite  the 
shortening  of  the  side  tracks  and  turnouts 
of  a  railroad  company  converging  into  such 
street,  to  toe  extent  that  the  company  Is 
required  to  shorten  Its  tracks  and  turnouts 
it  Is  an  actual  destruction  of  such  pronerty 
rights  inconsistent  with  the  use  to  which 
the  railway  company  has  already  appropriat- 
ed its  right  of  way  within  the  terms  of  a 
grant  given  by  Act  July  4.  1«S4.  ch.  179  (23 


Stat  78)  of  a  right  of  way  through  the  In- 
dian Territory,  and  to  sncb  an  extent  would 
he  an  appropriation  of  private  property  for 
public  use  without  just  compensation. 

Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  12  Okla.  82.  68  Pac.  1000. 

S28.  Nature  of  faijory  to  property  not  tikm. 
(29.   In  general. 

See  §  2. 

St  Louis  &  8.  F.  R.  Co.  V.  liCdbetter. 
—  Okla.       200  Pac.  701. 

( 1900)  Where  a  landowner,  who  has  given 
a  receipt  in  full  for  all  damages  resulting 
from  the  constrnction  of  a  raUroad  over 
his  land,  afterwards  brings  an  action  for 
damages  for  an  overflow  of  water  caused  by 
the  construction  of  the  road,  he  must  show 
that  the  damages  resulted  from  a  defective 
and  unskillful  construction  thereof. 

Kansas  City,  P.  &  G.  R.  Co.  v.  Williams, 
3  Ind.  Ter.  852,  68  S.  W.  570. 

(lilOO)  Where  u  landowner  acknowledged 
the  receipt  of  full  compensation  for  all  dam- 
ages caused  by  the  construction  of  a  railroad 
over  his  land,  and  the  company  constructed 
ditches  carrying  away  the  surface  water  col- 
lected by  it  to  the  lowest  part  of  the  land, 
wtiere  n  culvert  was  made,  the  landowner 
can  'not  recover  damages  resulting  front 
collected  water  at  that  point,  instead  of  con- 
structing a  second  culvert  on  higher  ground, 
as  the  one  culvert  was  ail  that  was  required 
in  the  proper  construction  of  the  road,  for 
which  the  pinlntlff  had  already  received  com- 
pensation. 

Kansas  City,  P.  &  G.  R.  Co.  v.  WiUiams. 
3  Ind.  Ter.  352^  58  S.  W.  670. 

(1916)  The  use  of  the  words  "or  dam- 
aged," In  addition  to  the  word  "taken,"  in 
Const.,  art  2.  S  Indicates  a  delibmte 
purpose  not  to  conflne  a  recovery  to  cases 
where  there  is  a  physical  invasion  of  the 
property  affected,  but  to  make  the  test  of 
liabUitj',  the  fact  that  private  property  has 
been  "damaged,'*  for  the  public  use,  without 
regard  to  the  means  by  which  the  Injuiy 
was  effectcl. 

City  of  Muskogee  v.  Hancock.  58  Okla. 
1,  158  Pac.  622. 

(1021)    Where  the  taking  of  proiierty  for 
putdic  use  resulted  in  (hiuiage  to  alHittlng 
owner,  he  Is  entitled  to  just  compensation. 
St.  JmvlIs  &  S.  F.  H.  Co.  v.  J*<Hietter, 
~  Okla.  — .  200  Pac.  701. 

fi  30.   (^neral  or  special  injuries. 

(1020)  The  mere  incidwital  inconveniences 
to  an  abutting  property  owner  arising  out 
of  the  construction  of  a  railroad  along  a 
public  highway  or  an  injury  consequential 
In  Its  nature  or  one  that  is  remote  or  far 
removed  and  such  as  Is  suffered  by  the  com- 
munity in  general  is  not  an  ^emmt  of 
damages  to  be  Bubmitted  to  a  Jury  in  a 
condemnation  proceeding  In  which  a  por- 
tion of  an  abutting  property  owner's  lot 
was  taken,  but,  on  the  other  hand,  if  the 
injury,  considering  the  use  of  the  property 
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taken  or  that  remnlnlng,  Is  different  in  bind 
and  greater  in  degree  tban  that  suffered 
by  utber  abutting  owners  and  is  such  that 
the  egress  and  ingress  is  materially  affected, 
tben  .the  abutting  property  ownw  has  suf- 
fered a  special  and  peculiar  damage  to  him 
for  which  an  action  wiU  lie. 

Oil  Fields  &  S.  F.  By.  Oo.  v.  Treese  Cot- 
ton Co.,  78  Okla.  25.  187  Pao.  2Ul. 

S  31.  Elements  of  eompeniation  for  injaries  to 

property  not  taken. 
9  32.   In  generaL 

( 1907)  Damnges  in  condemnation  pro- 
ceedings for  a  railroad  right  of  way  are  not 
limited  to  the  real  estate  taken  and  injured, 
but  may  be  such  damages  as  the  owner 
actually  sustained  to  either  his  real  or  per- 
sonal property  by  the  appropriation  of  the 
land  and  by  reason  of  such  railroad. 

Arkansas  Valley  &  W.  Ry.  Co.  v,  Witt. 
19  Okla.  282.  91  Pac.  897. 

(1920)  In  a  condemnation  proceeding  the 
court  may  submit  as  an  element  of  dam- 
ages tot  consideration  of  the  Jury,  when  there 
is  evldrace  adduced  tending  to  Justify  it,  the 
reasonable  cost  of  removal  of  property  from 
the  lands  taken  and  fitting  the  same  up  in 
another  locality. 

Oil  Fields  &  S.  F.  By.  Co.  v.  Treese 
Cotton  Co.,  78  OUa.  25.  187  Pac.  201. 

S  33.   Taking  part  of  tract 

(1907)  Where  a  railroad,  after  an  ordi- 
nance vacating  a  street  In  the  city,  enters 
on  the  snme  and  appropriates  It  or  any  por- 
tion thereof  for  Its  .right  of  way  wlthont 
the  consent  of  an  adjacent  owner,  it  is  lia- 
ble in  damages  for  any  depreciation  of  the 
property  of  the  owner  caused  by  ita  ara>ro- 
priatlon. 

Blackwell,  E.  &  S.  W.  Ry.  Co.  t.  Glut, 

18  Okla.  516,  90  Pac.  880. 

S  34.   Ahentioii  of  flow  or  disdur^  of 

water. 

(1907)  In  determining  the  damages  to  pri- 
vate property  in  condemnation  proceedings 
ot  a  rigbt  of  way,  testimony  as  the  excava- 
tions and  obstructions  to  the  flow  of  sur- 
face water  caused  by  the  construction  of  the 
road  is  properly  admitted  to  show  to  what 
extent  the  remaining  portion  of  the  nncon- 
donned  tract  will  be  dnmaged. 

Arkansas  Valley  &  W.  Ry.  Co.  v.  Witt, 

19  Okla.  2G2.  91  Pac.  887. 

S  35.   Occnpation  or  use  of  street  or  other 

hi^way. 

(1908)  Where  a  railway  company  after  a 
street  Is  vacated  enters  on  a  strip  of  land 
formerly  embraced  In  the  street  and  without 
compensation,  it  is  liaMe  in  damages  for 
any  depreciation  in  the  value  of  the  prop- 
er^ not  taken. 

Bnllen  v.  Arkansas  Valley  &  W,  Ry.  Co., 

20  Okla.  819.  05  Pac.  476. 

(1906)  An  abutting  property  owner  wbone 
means  of  access  to  his  property  have  been 
cot  off  or  matOTlally  Interrupted  by  a  rail- 

Okla.  2.) 


way  track  on  the  street  may  recover  -dam- 
ages therefor. 

Foster  Lumber  Co.  v.  Arkansas  Val.  & 

W.  By.  Co.,  20  Okla.  683.  96  Pac  2% 

100  Pac.  1110 

S  36.   Inconvenience  in  use  of  property. 

(1900)  Incidental  Inconvenience  and  in- 
Jury  resulting  from  an  excavation  made  by 
a  railroad  company  across  a  public  alley, 
where  no  port  of  the  property  of  an  abut- 
ting owner  Is  taken,  and  which  Imposes  no 
additional  burden  on  his  land,  is  as  to  blm 
consequential,  and  he  can  not  recover  there- 
for. 

Choctaw,  O.  &  W.  R.  Co.  v.  Castanlen, 
23  Okla.  735,  102  Pac.  88. 

9  37.  Effect  of  smoke,  fonl  odors,  noise, 

or  vibration. 
(1916)  Where,  in  the  construction  of  a 
public  sewer  in  a  populous  city  district,  ad- 
joining business  property  Is  damaged,  the 
result  of  concus.slons  of  vibrations  from  ex- 
plosions of  powder  or  dynamite  employed  in 
the  work  of  excavation,  a  recovery  therefor 
will  lie.  without  r^rd  to  tlie  degree  of  care 
em^oyed  In  dtsdiarglng  the  blast 

City  of  Muskogee  v.  Hancock.  58  Okla. 
1,  ISS  Pac.  622. 

S  38.   Obatmclion  of  access. 

It  is  error  to  instruct  the  Jury  in  an  action 
by  abutting  lot-owners  for  damages  from  the 
construction  of  an  embankment  and  rail- 
road tracks  on  land  abandoned  as  a  street, 
that  they  may  allow,  as  an  element  of  dam- 
ages, the  obstruction  of  such  lot-owner's 
right  of  ingress  to  and  from  bis  lots  over 
said  street. 

(1911)  Arkansas  Valley  &  K  W.  R.  Co. 

V.  BuUen,  31  Okla.  36,  119  Pac.  414; 

(1011)  Arkansas  Valley  &  W.  R.  Co. 

V.  .Tohnson.  31  Okla.  41.  119  Pac.  416. 

(1920)  An  obstrtiction  In  a  stre^  though 
not  In  such  dose  proximity  thereto  that  the 
abutting  owner's  use  and  oijoymait  is  great- 
ly interfered  with  and  its  value  depreciated, 
Is  an  elemeit  of  damages  for  which  suit  for 
damages  will  lie. 

OU  Fields  &  S.  F.  By.  Co.  v.  Treese 
Cotton  Co.,  78  Okla.  25,  187  Pac.  201.- 

S  39.  Danger  of  injury  to  animals. 

(1913)  Where  a  railroad,  In  condemning  a 
right  of  way.  cuts  In  two  a  tract  of  land, 
the  fact  that  the  operntlng  of  trains  over 
the  line  of  road  and  .icross  the  particular 
land  Increases  the  danger  of  Are  to  build- 
ings and  crops,  and  increases  the  danger  to 
stock,  are  not  matters  which  constitute  Inde- 
pendent elements  of  damage  for  which  a 
specific  award  may  be  made;  but  such  facts 
when  proven,  together  with  any  other  Incon- 
veniences or  damages  occasioned  by  the 
building  and  operating  of  the  road,  may  be 
considered  by  the  Jury  In  determining  the 
value  of  that  part  of  the  land  not  taken. 
Wichita  PnllB  &  N.  W.  By.  Oa.  t.  Mun- 
sell,  38  Ofcla.  258,  1S2  Pac  906. 
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S  40.   Danger  from  fire. 

See  S  39. 

Wichita  Falls  &  X.  W.  Ry,  Co.  v.  Mun- 
seU,  38  OlEla.  252.  132  Pac.  006. 

S4L   Effect  on  value  of  property  of  con- 
struction or  <^>eration  of  works. 

(lOOG)  Where  a  railroad  In  condeninlnf; 
a  right  of  way  cuts  a  tract  of  land  in  two. 
the  facts  that  the  oi>eratlou  of  trains  over 
the  line  of  road  Increases  the  daiiKcr  of 
Are  and  the  danger  to  stock  are  not  matters 
constitutiujt  indeifeiulent  elements  of  dam- 
ages for  which  a  specific  sum  may  be  award- 
ed, but  when  proven  together  wltl^  any  otbcr 
inconveDiencea  and  dnngers  may  be  consid- 
ered In  determining  the  value  of  that  imrt 
of  the  land  not  taken. 

St.  Txmls,  E.  K.  &  W.  Ry.  Co.  v.  Oliver. 

17  Okln.         S7  Pitc.  423, 

i  42.   Appropriation  to  new  or  additional  ase. 

S  43.  Streets  or  other  highways. 

(1007)  The  location  and  oiwrntlon  of  a 
puUic  highway  of  a  railroad  may  occasion 
incidental  Inconvenience  to  nu  abutting  land- 
own^,  but  unless  it  materially  Interrupts 
bis  means  of  access  to  his  proiierty  or  Im- 
poses some  additional  burden  on  his  soil  bis 
injury  is  the  same  in  kind  as  that  sufTored 
by  the  public  and  he  can  not  recover  there- 
for. 

Scrutchfleld  v.  Choctaw,  O.  &  W.  R.  Co.. 

18  Okla.  308,  88  Pac.  1048. 

8  44.   Railroad  rights  of  way. 

(1920)  Where  a  right  of  wny  has  boon  se- 
cured for  an  electric  railway  under  a  gcii- 
ernl  wari'anty  deed  with  no  rosciTiitious  and 
after  the  grading  is  coiiipleted  the  right 
of  way  Is  sold  by  the  traction  company  se- 
curing it  to  a  standard  gauge  steam  com- 
pany, and  the  latter  operates  its  trains  over 
said  right  of  way,  the  remedy  of  the  ownei- 
of  the  land  from  whom  the  right  of  wny 
was  secured  would  be  for  damages,  if  any. 
to  his  adjoining  lands  resulting  from  op- 
erating the  standard  gauge  steam  niilway: 
and  in  estimating  the  damages  the  value  of 
the  right  of  way  should  not  he  considered 
as  an  element  of  the  damages  sustained. 
Oil  Fields  &  S.  F.  Ry.  Go.  v.  Smaltz, 
77  Okla.  1»3, 187  Pac.  794. 

S  45.  Corporations  and  persons  liable  for 
compensation. 
(1916)  The  rule  Is  that  where  a  coriK>r!i- 
tion  succeeding  to  property,  rights  and  fran- 
chises of  an  older  corporation  enters  upon 
lands  appropriated  by  its  predecessor  and 
continuously  uses  the  same  to  the  exclusion 
of  the  landowner,  It  will  be  deemeil  to  have 
adopted  the  original  aniroprlatlon. 

Muskogee  Electric  Traction  Co,  v.  Mad- 
din,  K5  Okla.  32!^  155  Pac  540. 

(C)  MEASURE  AND  AMOUNT. 

S  46.   Time  with  reference  to  which  compensa- 
tion to  be  made. 
(1907)    Where  there  is  any  substantial 
depreciation  in  the  salable  value  of  plaln- 


tlBTs  property  because  of  the  taking  of  a 
iwrtlon  thereof  for  railroad  purposes.  It  Is 
to  be  determined  as  of  the  date  of  the  ap- 
propriation and  the  construction  of  improve- 
ments, and  a  sale  by  the  owner  of  ber  lots 
Htibsequent  to  the  bringing  of  her  action 
for  damages,  will  not  affect  her  right  of 
i-ecovery,  but  only  goes  to  the  amount  of  the 
damages. 

Itlackwell.  K.  &  S.  \\.  Ry.  Co.  v.  Gist, 
18  Okla.  510.  90  Pac.  889. 

(It^l)  Where  private  property  Is  taken 
In  ctmdemnation  iiroceedlngs  for  a  public 
use  the  damages  most  be  filled  as  of  the 
date  of  payment  and  not  as  of  the  time  of 
report  of  the  commissioners  and  the  failure 
10  so  charge  the  Jury  is  a  substnntlal  viola- 
lion  of  the  right. 

Stinchcomb  v.  Oklahoma  City,  81  Okla. 
— ,  19S  Pac  00& 

§  47.  Taking  entire  tract  or  piece  of  property. 
§  48.   Measure  of  compensation  in  generaL 

(1002)  The  measure  of  damages  In  pro- 
<-cc4llng8  to  condemn  turnouts  and  switch 
Ktands  for  the  parjiose  of  a  highway  is  the 
value  of  the  e.xjiense  of  removing  such  switch 
stands  or  other  structures  above  the  surface 
ot  the  trucks  as  must  be  removed,  and  the 
«'Xi>eiisc  of  shortening  or  lengthening  such 
of  the  side  tracks  as  will  have  to  be  changed 
so  as  to  place  the  turnouts  outside  the  Urn- 
itH  to  the  traveled  portion  of  the  street  when 
oiien. 

Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City,  12  Okla.  82,  &)  Pac.  10-">o. 

H9.   Value  of  land. 

(101.3)  In  ascertaining  the  value  of  land 
taken  under  eminent  domain,  its  market 
%-Rlue  is  the  test,  and  not  its  value  for  some 
Iiartlcniar  use  to  which  it  might  be  subjected, 
although  Its  adaptlbility  to  this  use  may 
lie  considered  as  one  of  the  factors  In  as- 
certaining its  market  value. 

Rcvell  V.  Cltv  of  Muskogee,  36  Okln. 
529,  120  Pac.  833. 

§  50.   Improvement. 

(1905)  Where  a  school  district  took  Und 
as  a  schoolhonse  site  and  erected  a  build- 
ing after  which  the  statute  under  which  the 
c-ondemnatlon  proceedings  were  bad  was  de- 
clared tmconstltutional,  the  value  of  the 
buildings  should  not  be  considered  In  es- 
timating damages  In  a  new  condemnation 
proceeding  under  another  statute. 

.\ldrldee  v.  Board  of  Education  of  City 

of  Stillwater,  15  Okln.  354.  82  Pac 

827. 

g  51.   Taking  part  of  tract  or  property. 

§  52.   In  generaL 

(1916)  The  measure  of  damages  In  con- 
demnation proceedlngB  where  private  prop- 
erty Is  taken  in  the  exercise  of  the  rtgbt  of 
eminent  domain  under  the  statutes  of  Okla- 
homa is  the  market  value  of  the  property 
actually  taken,  nt  the  time  it  is  so  taken,  and 
for  the  Impairment  or  depreciation  of  value 
done  to  the  remainder.  And  In  ascertaining 
the  amount  of  damages  it  is  proper,  among 
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other  tblugs,  to  consider  the  Inconvenience 
and  annoyance  llkelj  to  arise  in  tbe  orderly 
exercise  or  conduct  of  the  enterjirlse  wliicb 
interferes  wltli  the  use  und  proper  enjoy- 
ment of  the  property  by  the  owner  and  which 
sntslbly  impairs  Its  value. 

Incorporated  Town  of  Sallisaw  v.  Priest, 
Bl  Okla.  »,  159  Pac.  1093. 

S  53.   Meamre  of  compensation  in  general. 

(1905)  Under  the  statute  providing,  with 
reference  to  the  duties  of  commissioners  on 
condenmatlon  proceedings,  that  they  ^all 
iu^)ect  the  real  estate  and  consider  the  In- 
Jury  done  and  shall  assess  the  damages  by 
the  appropriation  of  the  land,  damages  arc 
not  limited  to  the  real  estate  taken,  but 
may  be  such  damages  as  the  owner  actUiilly 
sustains  to  either  his  real  or  personal  prop* 
erty  by  such  appropriation. 

Bllncoe  r.  Choctaw,  O.  &  W.  B.  Co.,  16 
Okla.  286.  83  Pac  903. 

S  54.  Dednction  or  set-off  of  benefits. 
i  SS.   General  or  speetal  benefits. 

In  determining  the  damages  sustained  by 
a  landowner  by  the  condemnation  of  a  rail- 
road right  of  way.  the  Jury  should  first  ascer 
tain  the  amount  of  land  actually  taken  for 

such  right  of  way  and  allow  a  reasonable 
market  value  therefor,  without  regard  tn 
whether  other  lands  are  benetited  or  dam- 
aged by  the  constructioii  of  the  road. 

<1803)  Guthrie  &  W.  Ry.  Co.  v.  Faulk- 
ner, 12  Okla.  532.  73  Pac.  2!>0;  {li)03) 
Guthrie  &  W.  Ry.  Co.  v.  Khonde».  VJ. 
Okla.  565,  73  Pac.  1134. 

In  determining  whetber  land  affected,  but 
not  actually  taken  for  a  right  of  way,  is, 
damaged  or  benefited  by  the  construction  of 
the  railroad,  the  Jury  can  not  consider  any 
benefits  that  may  have  accrue<l  to  such  landi^ 
In  common  with  other  lands  in  the  vicinity 
or  any  benefits  shared  in  common  with  the 
gmeral  public. 

(1903)  Guthrie  &  W.  Ry.  On.  v.  Faulk- 
ner, 12  Okla.  5:;2,  T3  Pac.  290;  (11K)3) 
Guthrie  &  W.  Ry.  Co.  v.  Uhoades.  12 
Okla.  565,  73  Pac.  1134. 

S  56.   Inadequate  or  excessive  compensation. 

(1914)  The  damages  allowed  for  land 
taken  as  railroad  right  of  way  were  not  es- 
cessive  under  the  proof. 

Wichita  Falls  ft  N.  W.  Ry.  Co.  v.  Har- 
vey, 44  Okla.  321,  144  Pac.  5S1. 

(D)   PERSONS  ENTITLED  .\ND  PAY- 
MENT. 

S  57.  Persons  entitled. 
S  58.   In  generaL 

(1008)  The  territory  of  Oklahoma  can  re- 
cover from  a  railway  company  that  hnd  ap- 
propriated a  portion  of  land  reserved  for 
school  purposes,  the  rental  value  of  the  land 
so  taken  and  for  the  depreciation  in  the 
rental  value  of  the  remainder  of  the  tract 
not  taken. 

Territory  v.  Choctaw,  O,  ft  W.  Ry.  Co., 
20  Okla.  663,  96  Pac.  420. 


(1912)  Where  a  railroad  company  is  com- 
pelled to,  and  does,  pay  to  allottees  of  lands 
in  the  Creek  Nation  full  compensation  for 
the  taking  of  Its  right  of  way  and  the  con- 
struction of  Its  railroad  across  their  allot- 
ments, and  that  right  of  way  was  not  lo- 
cated over  such  allotments  until  after  the 
allottees  had  become  exclusive  owners  there- 
of, such  comiwiny  Is  not  liable  under  Act 
March  3,  1899,  ch.  4o3  (30  Stnt.  136a)'  to 
I>ay  to  the  Creek  Nation,  or  to  the  United 
States  for  that  nation,  ?50  per  mile,  or  any 
other  sum  on  account  of  Its  railroad  right 
of  way  across  such  allotments. 

United  States  v.  Ft.  Smith  ft  W.  R.  Co., 
195  Fed.  211. 

III.  PROCEEDINGS  TO  TAKE  PROPERTY 
AND  ASSESS  COMPENSATION. 

Admissibility  of  evidence  of  price  paid  for 
adjoining  liind,  see  Evidence,  {  7S. 

Pendency  of  condemnation  proceedings  as 
bar  to  other  action,  see  Abatement  and 

Revival,  5  3. 

S  59.   Statutory  provisionB  and  remedies. 

(1f»03)  Vtliere  the  legislature  provides  a 
metliod  for  condemning  private  property  for 
nubile  use,  It  must  provide  for  notice  to  be 
!!lven  to  the  party  whose  properly  is  to  be 
taken  or  Injuriously  affected. 

Hoard  of  Education  of  City  of  Stillwater 
v.  Aldridge.  13  Okla.  205,  73  Pac.  1104. 

(I!tl8)  It  is  within  the  province  of  the 
legislature  to  prescribe  procedure  to  be  fol- 
lowed by  boards  of  county  commissioners  in 
locating  and  establishing  public  roads,  but 
I'uul  privately  owned  can  not  be  appropriated 
with .  a  public  road  constrncted  across  the 
«ame  without  the  consent  of  the  owner  Until 
the  requirements  set  forth  in  Const,  art  2, 
1  24,  as  to  condemnation  and  compensation 
are  met. 

Watkins  v.  Board  of  Comrs.  of  Stephens 
County.  70  Okla.  — ,  174  Pac.  523. 

§  60.    Conditions  precedent  in  general. 

(1918)  When  the  board  of  county  com- 
missioners brings  condemniitlon  proceedings 
in  order  to  use  land  privately  owned  for  the 
purpose  of  a  public  road,  It  is  necessary  for 
the  Itoard  to  show  that  the  road  has  been 
duly  located  across  such  land  In  accordance 
with  law,  and  that  the  proceedings  are  nec- 
essary because  of  failure  to  agree  with  the 
owner  of  the  land. 

Watkins  v.  Board  of  Comrs.  of  Stephens 
County.  70  Okla.  — ,  174  Pac.  523. 

§  61.   Inability  to  agree  with  owner. 

See  §  60. 

Watkins  v.  Board  of  Comrs.  of  Stephens 
County,  70  Okla.  — .  174  Pac.  628. 

§  62.  Parties. 

5  63.   Intervention  or  snbstitnlion. 

(1914)  A  party  interpleading  In  condem- 
nation proceeding  was  held  required  to  re- 
cover on  strength  of  his  own  title. 

PhUUps  V.  Byrd,  4S  Okla.  556.  14S  Pac. 
684. 
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S64.  Ptvoeu  or  nodoe. 

3  65.   Neceuhr. 

(1901)  Where  private  property  is  pro- 
posed to  be  taken  for  public  nae  in  proceed- 
ings in  condemnation  therefor,  under  the 
right  of  eminent  domain,  the  owner  is  en- 
titled to  notice,  in  order  that  he  may  be 
present  at  tlie  proceedlnf^.  and  protect  hie 
rls^ta,  and  snch  notice  is  essential  to  the 
T^ularity  of  tbe  proceedings  in  which  bis 
property  Is  taken. 

Aldredge  v.  School  Dlst.  No.  16  of  Payne 
County,  10  Okla.  6&4,  65  Pac.  96. 

(1901)  Stat  1S03,  S  5776  (Wilson's  Bev. 
ft  Ann.  Stat  1903.  i  6157),  providing  for 
the  taking  of  property,  of  private  individuals 
for  purposes  of  scboolhonse  sites  is  void,  be- 
ing in  contravention  of  Const  U.  S.  Amend. 
5  In  so  far  as  It  fails  to  provide  that  notice 
of  the  proceedings  be  given  the  owner  whose 
property  is  sought  to  be  taken,  and  the  mere 
right  of  appeal  from  the  proceedings  secured 
to  the  owner  by  the  statute  does  not  remedy 
the  defect  of  lack  of  notice. 

Aidredge  v.  School  District  No.  16,  Payne 
County,  10  Okla.  694.  65  Pac.  96. 

(1909)    The  notice  required  to  be  served 
upon  the  opposite  party,  by  I  1041,  Wilson's 
Bev.  &  Ann.  Stat  1903,  is  a  prereauisite  to 
the  Jurisdiction  of  the  court  In  such  action. 
Lactk  T.  Colorado.  T.  &  M.  B.  Co.,  25 
Okla.  282,  105  Pac.  656. 

(1909)  The  notice  required  to  be  served 
upon  the  opposite  party  by  8  lOil  (ch,  18, 
art.  9,  8  112),  Wilson's  Rev.  &  Ann.  Stat 
1903,  Is  insufficient  where  It  is  neither  signed 
by  the  party  nor  by  Its  officer,  agent,  or 
attorney  as  such. 

Ladk  V.  Colorado,  T.  &  M.  B.  Go.,  25 
Okla.  282.  105  Pac.  655. 

(1918)  Any  attempt  on  the  part  of  a 
board  of  county  commissioners  to  appropri- 
ate lands  privately  owned  for  public  pur- 
poses, without  due  notice  to  the  landowners 
or  In  violation  of  constitutional  requirements, 
is'  void  even  though  under  the  color  of  statu- 
tory anthority. 

Watkins  t.  Board  of  Comrs.  of  Stephens 
County,  70  Okla.  — ,  174  Pac.  523. 

8  66.   Form,  requisites,  and  sufficiency. 

(1009)  Where  the  notice  required  to  be 
sen-ed  upon  the  opposite  party,  by  8  1041, 
Wilson's  Rev.  &  Ann,  Stat  1903.  was  neither 
signed  by  the  party  nor  by  Its  officer,  agent 
or  attorney  as  such,  the  proceedings  under 
such  pretended  notice  are  void. 

Lodk  v.  Colorado,  T.  &  M.  R.  Co.,  25 
Okla.  282,  105  Pac.  655. 

(1912)  Where,  in  a  suit  for  160  acres  of 
land,  defendant  disclaims  as  to  all  but  forty- 
nine  acres  thereof,  to  which  It  sets  up  title 
in  virtue  of  alleged  condemnation  proceed- 
ings pursuant  to  act  of  Congress,  approved 
February  28.  1902  (Act  Feb.  28. 1902,  ch.  134, 
32  Stat  43).  which  requires  notice  by  the 
referees  "to  all  persons  interested,"  and 
where  the  notice  given  is  "to  all  persons  hav- 
ing any  claim  or  interest  In  said  described 


premises  of  whatsoever  kind  or  nature," 
without  naming  the  [daintiffs  who  were  con- 
ceded to  be  the  owners  thereof.  It  was  held 
that  the  notice  was  void,  and  conferred  no 
Jurisdiction  on  the  court  although  the  Judg- 
ment approving  the  report  of  the  referees 
recited  that  they  "gave  notice  in  the  manner 
as  provided  by  law." 

Bmner  t.  Ft.  Smith  ft  W.  B.  Co.,  83 
Okla.  711,  127  Pac.  700. 

8  67.  Pleading. 

8  68.   Petition  or  complaint 

(1915)  A  petition  to  condemn  a  right  of 
way  for  a  road  was  held  sufficient,  though 
It  did  not  allege  that  the  petition  filed  with 
the  board  pursuant  to  Rev.  Laws  1910,  8  7563, 
was  signed  by  a  majori^  of  the  voters  of 
the  township. 

Board  of  Comrs.  of  Harper  County  t. 
Day,  46  Okla.  83,  147  Pac.  1046. 

8  69.  Evidence  as  to  right  to  take. 

(1918)  In  this  state  when  private  prop* 
erty  Is  sought  to  be  taken  for  public  use 
without  the  consent  of  the  owner  under 
statutory  or  constitutional  authority  all  pre- 
sumptions indulged  are  in  favor  of  the  per- 
son whose  property  is  sought  to  be  taken 
without  his  consent 

Watkins  v.  Board  of  Comrs.  of  Stei^iens 
County,  70  Okla.  — ,  174  Pac.  528. 

S  70.   Dismissal  before  hearing. 

(1011)  In  the  alraence  of  statutory  pro- 
ceedings to  the  contrary,  the  petitioner  tn 
condemnation  proceedings  may  abandon  or 
dismiss  such  proceedings  at  any  time  before 
the  rights  of  the  parties  In  such  proceedings 
have  become  vested. 

Nixon  V.  Marr,  190  Fed.  913. 

S  71,   Evidence  as  to  compensation. 

I  72.   Value  of  property. 

( 1911 )  The  Introduction  over  objection  of 
certain  maps  in  evidence  to  show  for  what 
purpose  the  land  might  be  used  most  profit- 
ably, considered,  and  held  not  error. 

Wichita  Brails  ft  N.  W.  By.  Co.  t.  Hol- 
loman,  28  Okla.  419, 114  Pac.  700. 

(1911)  Where  the  owner  of  property,  the 
condemnation  of  which  Is  sought,  admits 
that  the  projierty  had  only  a  certain  valu& 
iind  the  adiulsslon  Is  sought  to  be  introduced 
in  evidence,  much  must  lie  left  to  the  dis- 
cretion of  the  presiding  Judge  In  determining 
whether  the  time  was  too  remote  and  the 
condition  of  the  property  too  dissimilar  to 
make  the  evidence  available. 

Wichita  Falls  ft  N.  W.  By.  Co.  v.  Hol- 
loman,  28  Okla.  419,  114  Pac.  700. 

(1912)  Where,  after  Introduchag  evidence 
tending  to  prove  that  at  the  time  the  pro- 
ceedings to  condemn  were  commenced,  the 
most  profitable  use  to  which  the  tract  could 
be  put  was  for  farming  purposes.  It  was  not 
error  to  permit  the  witness  to  testify  that 
its  value  for  that  purpose  al  that  time  was 
$3  per  acre. 

Lawton  Bapld  Transit  By.  Co.  v.  City 
of  Lawton,  SI  Okla.  458,  122  Pac.  212. 
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(1912)  A  booklet  purporting  to  advertise 
as  a  health  resort  the  laad  Bought  to  be  con- 
demned, pursuant  to  Snyder'a  Comp.  Laws 
i§  1370-1374,  not  "for  anything  that  appears 
In  the  boob,  but  Just  to  show  the  status  of 
the  land,  and  what  they  had  done  prior  to 
thot  time  with  regard  to  it,"  Is  inadmissible 
in  evidence. 

Lawton  Bapid  Transit  Ry.  Co.  v.  City 
of  lAWton,  31  Okla.  458,  122  Pac.  212. 

(1912)  On  trial  to  a  jury  to  assera  dam- 
ages In  a  proceeding  to  condemn  land,  pur- 
suant to  Snyder's  Stat.  1909.  SI  1370-1874, 
a  report  of  the  United  States  geological  sur- 
vey issued  by  the  Department  of  the  Interior 
Is  not  admissible  lu  evidence  where  the  same 
pertains  to  a  dam  site  other  than  the  one 
sought  to  be  condemned. 

Lawton  Rapid  Transit  Ry.  Co.  v.  City 
of  I^wtou,  31  Okla.  4i)S,  122  Pac.  212. 

(1912)  On  trial  to  a  jury  to  assess  dam- 
ages in  a  proceeding  to  condemn  land,  pur- 
suant to  Snyder's  Stat.,  S8  1370-1374.  testi- 
mony offered  to  show  mere  possible  or  Imagi- 
nary uses  or  speculative  schemes  of  the 
owner  with  reference  to  the  land  sought  to 
be  condemned  la  not  admissible  in  evidence. 
Ijiwton  Rapid  Transit  Ry.  Co.  v.  City 
of  Lawton,  31  Okla.  458,  122  Pac.  212. 

(1912)  In  a  proceeding  to  condemn  land, 
pursuant  to  Snyder's  Stat,  1909,  ch.  16.  art. 
10,  It  1370-1374,  on  trial  to  a  jury  to  assess 
damages.  It  was  not  error  for  the  court  to 
exclude  testimony  ufTered  to  prove  the  rev- 
enue derived  from  the  city  from  the  water 
used  from  the  dam  in  question  from  the  date 
of  the  first  taking  of  water  tlierel^rom  up  to 
the  time  of  the  trial. 

Lawton  Rapid  Transit  Ry.  Co.  v.  City 
of  Lawton,  31  Okla.  458,  122  Pac.  212. 

8  73.   Damages. 

(1016)  It  was  not  error  In  an  appeal  from 
an  award  of  commissioners  in  a  condemna- 
tion proceeding  to  admit  testimony  relating 
to  the  effect  of  the  location  and  orderly  op- 
eration of  the  Interprise  for  which  the  land 
was  taken,  as  they  exist  at  the  time  of  the 
trial.  The  Jury  are  not  confined  to  the  con- 
sideration of  the  facts  as  they  existed  at  the 
time  ttie  land  was  taken,  but  may  consider 
the  subject  in  the  light  of  the  facts  as  they 
exist  at  the  time  of  the  trial. 

Incorporated  Town  of  Salllsaw  v.  Priest, 
61  Okla.  0, 159  Pac.  1093. 

S  74.   Weight  and  suGBciency. 

(1916)  The  damages  assessed  by  the  Jury 
were  not  excessive  under  the  proof. 

Incorporated  Town  of  Salllsaw  v.  Priest 
61  Okla.  9,  159  Pac.  1093. 

(1921)  Where  the  evidence  Is  sufflclent  to 
warrant  the  conclusion  that  property  was 
worth  $7,000  before  the  lot-ation  of  switch- 
yards, roundhouse,  coal  chutes,  etc.,  abutting 
thereto,  and  was  worth  but  $4,000  afterward, 
and  that  the  operation  of  said  fapllitles  had 
caused  the  depreciation,  a  verdict  for  $1,500 


will  not  be  set  aside  as  not  being  attpported 

by  the  evidence. 

St  Louis  &  S.  F.  R.  Co.  v.  Ledbetter,  — 
Okla.  — ,  200  Pac.  701. 

§  75.   ABseBsmeiit  by  jury. 

5  76.   Instnictions. 

In  proceedings  to  condemn  land  for  a  right 
of  way,  an  instruction  that  the  company  by 
the  proceedings  secures  only  an  easonent  in 
the  land,  and  that  the  landowner  may  use 
such  right  of  way  for  any  purpose  not  In- 
consistent with  the  rallro.id  use  thereof,  and 
where  there  is  a  valuable  spring  on  the  right 
of  way  the  landowner  can  pipe  or  otherwise 
conduct  the  waters  to  other  portions  of  his 
farm,  and  can  not  recover  the  value  of  such 
spring  unless  it  Is  destroyed,  Is  erroneous. 
(1903)  Guthrie  &  W.  Ry.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  78  Pac.  290;  (1908) 
Guthrie  &  W.  Ry.  Co.  T.  Rhoades,  12 
Okla.  565,  73  Pac.  1134. 

(1905)  An  Instruction  in  condemnation 
procoodings  that  the  Jury  had  been  allowed 
to  inspect  the  property  and  have  a  right  to 
e.vercl3e  their  own  Judgment  based  on  such 
Insi)ection,  together  with  the  evidence  ad- 
mitted for  the  purpose  of  forming  a  correct 
Judgment  as  to  the  reasonable  value  of  the 
rcmainliv  lot  caused  by  an  excavation  made 
by  the  railroad  company  on  the  Iota  taken, 
is  not  erroneous. 

Bllncoe  v.  Choctaw,  O.  &  W.  R.  Co.,  16 
Okla.  288,  83  Pac.  903. 

(19(>5)  An  Instruction  that  the  law  does 
not  allow  a  Jury  In  condemnation  proceed- 
Uiga  to  fix  speculative,  boom,  or  taney  values, 
but  to  determine  the  reasonable,  market 
salable  value  of  the  projwrty,  is  not  erron- 
eous because  of  the  use  of  the  word  "boom" ; 
tlie  court  having,  in  other  instructions,  ad- 
vised the  jury  that  the  market  valne,  as 
distinguished  from  a  speculative  Talue,  must 
be  the  basis  for  the  assessment  of  damages. 
Bllncoe  V.  Choctaw,  O.  &  W.  R.  Ok,  16 
Okla.  286,  83  Pac.  903. 

(1014)  Where  there  was  ample  evidence 
to  the  value  of  the  land  actually  apprb- 
|)i'iated  for  a  right  of  way,  an  Instruction  to 
tlie  effect  that  the  landowner  was,  in  all 
e\ents,  entitled  to  recover  the  value  of  the 
land  actually  taken  by  the  railroad,  was  not 
i>nly  abstractly  correct  but  was  appropriate 
nnd  necessary  under  the  evidence. 

Wichita  Falls  &  N.  W.  Ry.  Co.  v.  Harvey, 
44  Okla.  321,  144  Pac.  581. 

§  77.   Assessment  by  commissionerB,  appcais* 
era,  or  viewers. 

g  78.   Review  by  court  in  generaL 

(1916)  On  appeal  to  the  district  court 
from  an  order  of  the  county  commissioners 
rendered  and  entered  In  passing  npon  excep- 
tions to  the  action  of  the  viewers  In  assessing 
the  damages  and  benefits  to  plaintifTs  land, 
where  the  question  tried  to  the  court  was 
the  question  of  benefits  to  the  laud,  It  was 
held  that  where  the  evidence  reasonably 
tends  to  support  the  finding  of  the  court,  the 
judgment  will  not  be  disturbed;  and  that  the 
petition  for  the  appointment  of  the  vlewtfi 
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and  all  sDbsequent  proceedings  to  condemn 
a  right  of  way  for  a  ditch.  Including  the 
instnictlous  of  the  court  and  verdict  of  the 
Jury,  having  been  theretofore  deternlined, 
were  not  admissible  In  evidence  on  the  trial 
of  the  issae  stated. 

North  Canadian  Blver  Drainage  Dlst. 

No.  3  of  Oklahoma  County  t.  Fleenor, 

53  Okla.  808,  158  Pae.  902. 

{1917)  In  order  to  perfect  an  appeal  from 
an  award  of  damages  by  referees  under  the 
provisions  of  Act  Cong.  Feb.  28,  1902,  ch.  134, 
I  15,  32  Stat.  43,  a  petition  must  be  filed 
by  the  party  dissatisfied  witb  Isuch  award  In 
a  court  of  competent  Jurisdiction,  and  sum- 
mons to  the  adverse  party  Issued  thereon 
wlQiln  ten  days  from  Uie  return  of  such 
award. 

Purcell  Bank  ft  Trust  Co.  of  Purcell  v. 
Byars,  66  Okla.  70,  ]67  Pac.  216. 

(1918)  Wben  an  appeal  Is  duly  perfected 
to  the  district  court  from  an  action  of  the 
board  of  county  commlssioijers  In  locating 
and  establishing  a  public  road,  the  Jurisdic- 
tion of  the  hoard  to  proceed  further  ceases 
until  the  matters  involved  in  the  appeal  are 
Anally  determined. 

Watklns  V.  Board  of  Comrs.  of  Stephens 
County,  70  Okte.  — ,  174  Pac.  623. 

S  79.   Trial  by  jury  on  appeal. 

(1906)  In  condemnation  proceedings, 
where  the  land  owner  appeals  from  an 
award,  and  the  case  is  trial  by  a  Jury,  It  is 
not  proper  to  permit  it  to  be  Informed  of  the 
amount  of  the  award,  and  as  the  allowance 
of  interest  is  dependent  on  the  question 
whether  the  damages  awarded  by  the  Jury 
are  greater  or  less  than  the  award,  the  court 
may,  where  the  question  is  uncontroverted 
as  to  the  date  from  which  interest  should 
be  allowed,  reserve  the  question  of  Interest 
for  determination  by  the  court,  and  direct 
the  jury  not  to  include  Interest  in  their  ver- 
dict. 

St.  Louis,  E.  R.  ft  W.  Ry.  Co.  v.  Oliver, 
17  Okla.  589,  87  Pac.  423. 

S80.  Conclusiveness  and  effect  of  award  or 
judgment  in  general. 
(1914)  The  t&ct  that  n  railroad  company 
acquired  a  right  of  way  by  act  of  Congress 
prior  to  statehood,  under  the  terms  of  which 
the  land  covered  by  such  rigbt  of  way  was 
appraised  and  the  damages  arising  from  the 
ordinary  Inconveniences  resulting  from  a 
railroad  running  across  one's  land  were 
assessed,  does  not  grant  to  such  railroad 
company  an  absolute  Immunity  forever 
against  damages  resulting  to  abutting  land- 
ownera  from  a  negligent  construction  of  rail- 
road embankments  across  waterways. 

Atchison.  T.  ft  S.  F.  Ry.  Co.  v.  Eldrldge, 
41  Okla.  463,  139  Pac.  264. 

1 81.  AppeaL 

S  82.   Decifliona  reviewable. 

(1916)    An  order  setting  aside  the  report 
of  commissioners,   appointed  to  view   the  1 
property  and  assess  damages  sustained  by 
property  owners  in  condemnation  proceed- 
ings, and  directing  a  new  appraisement  is 


Interlocutoiy  and  not  flual,  and  an  appeal 
will  not  lie  therefrom. 

City  of  Eufaula  t.  Ahrena,  98  Okla.  180, 
159  Pac.  327. 

5  83.   Trial  de  novo. 

(1013)  On  appeal  from  the  board  of  ap- 
praisers to  the  district  court  in  a  condemna- 
tion proceeding,  an  award  made  by  the  board 
of  appraisers  is  not  competent  evidence  to 
go  to  the  jui-y  for  the  purpose  of  establish- 
ing the  amount  of  damage  to  a  farm  result- 
Ins  from  the  construction  of  the  railroad 
across  It. 

Wichita  Falls  ft  N.  W.  Ry.  Co.  v.  Mun- 
sell,  38  Okla.  258,  132  Pac.  906. 

8  84.   ^  Review. 

(1911)  Where  a  verdict  for  damages  Is 
found  by  a  Jury,  which  is  unsupported  by  any 
evidence,  the  same  will  be  reversed  and  set 
iislde  on  apiteal. 

Denver,  W.  &  M.  B.  Co.  v.  Adkinson.  28 
Okln.  1,  119  Pac.  247. 

(1014)  In  an  action  for  damages  sus- 
tained by  a  railroad  rigbt  of  way  across  one's 
premises,  where  four  or  five  witnesses  living 

In  the  vicinity  of  and  well  acquainted  with 
the  land  have  testified  to  the  value  of  the 
laml  both  before  and  after  the  railroad  was 
built,  and  thereby  fix  the  amount  of  dam- 
ageH  sustained  by  the  owner  of  the  land, 
iind  the  verdict  of  the  Jury  is  for  an  amount 
far  less  than  the  amount  fixed  by  the  wit- 
nesses, such  verdict  will  not  be  disturbed  on 
the  ground  that  the  Jury  was  influenced  by 
bias  and  prejudice,  and  that  the  verdict  was 

WlchiU  Falls  ft  N.  W.  By.  Co.  v.  Me- 
Alary,  44  Okla.  326,  144  Pac.  583. 

§  85.   Coels,  fees  and  expenses. 

(1!)06)  Condemnation  proceedings  by  a 
railroad  company  for  a  right  of  way  involve 
more  than  recovery  of  money,  and  the  offer 
hy  H  railroad  company  to  confess  Judgment 
for  an  amount  greater  than  that  allowed  by 
the  verdict  can  not  elT^t  the  question  of 
costs. 

Blackwell,  E.  ft  S.  Hy.  Co.  v.  B^ot,  19 
Okla.  68,  91  Pac.  877. 

IV.  REMEDIES  OF  OWNER  OF  PROPERTY. 

§  86.   Nature  and  grounds  in  general. 

(1907)  After  a  railroad  company  has  en- 
tered on  private  land  and  appropriated  its 
right  of  way,  either  with  or  without  the 
consent  of  the  owner,  either  party  may  insti- 
tute condemnation  proceedings  to  ascertain 
the  damages,  or  the  landowner  may  sue  for 
ilnmages. 

Blackwell,  E.  ft  S.  W.  R.  Co.  v.  Beboat 
19  Okla.  63,  91  Pac.  877. 

9  87.  Recovery  of  possenion  of  property. 

(1911)  Under  I  15  of  an  act  of  Congress, 
entitled  "An  act  to  grant  the  right  of  way 
through  the  Oklahoma  Territory  and  the 
Indian  Territory  to  the  Enid  and  Anadarko 
Railway  Company,  and  for  other  purposes," 
approved  February  28,  1902  (32  Stat.  47.  ch. 
134;  U.  S.  Comp.  Stat  Supp.  1900.  p.  632). 
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before  a  railway  company  exerdslng  the 
right  of  eminent  domain  thereunder  may  take 
or  condemn  lands,  full  compensation  for  the 
same  and  for  all  damages  done  by  the  con- 
struction of  the  road  or  the  taking  of  the 
lands  must  be  first  made  to  the  individual 
owner,  occupant,  or  allottee  of  such  lands 
or  to  the  tribe  or  nation  through  or  in  which 
the  same  is  aituated,  and  where  possession  is 
■taken  without  such  pigment,  and  the  land 
is  subsBQUently  allotted,  the  allottee  may 
maintain  ejectment  to  secure  possession. 

Denver,  W.  &  M.  K.  Co.  v.  Adkiuson,  28 
Okla.  1, 119  Fac.  247. 

§  88.   Recovery  of  damages. 

(19W)  Where  a  railroad  company  under 
color  of  condemnation  proceedings  enters  on 
lands  and  constructs  embankments  and  re- 
moves the  soil,  the  right  given  by  Wilson's 
Kev.  &  Ann.  Stat.  1903,  1040,  1041,  to 
enter  upon  the  same  pending  the  proceed- 
ings, is  a  license  which  te  revoked  by  the 
subsequent  dismissal  of  the  proceedings  and 
abandonment  of  the  claim  for  r^ht  of  way, 
and  renders  the  railway  company  a  tres- 
passed ab  initio,  and  the  landowner  may 
maintain  an  action  for  damages,  and  Is  not 
restricted  to  the  writ  of  ad  QUOd  damnum 
given  by  the  statute. 

Enid  &  A.  Ky.  Co.  v.  WUey,  14  Okla.  310, 
78  Pac.  96. 

(1907)  Under  WUson's  Rev.  &  Ann.  Stat 
1903,  i  1038,  authorizing  railroad  companies 
to  exercise  Uie  right  of  eminent  domain,  and 
providing  the  procedure  for  awarding  dam- 
ages, and  giving  the  owner  as  well  as  the 
corporation  the  right  to  institute  such  pro- 
ceedings, does  not  provide  an  exclusive  rem- 
edy ;  but  the  common  law  remedy  of  recovery 
uf  damages  by  suit  afforded  the  owner  lu 
such  cases  may  be  pursued,  at  the  election  of 
the  landowner,  when  his  laud  Is  entered 
upon  and  appropriated  for  railway  purposes. 
Blackwell,  E.  &  S.  W.  li.  Co,  v.  Bebout, 
19  Okla.  63,  91  Pac.  877. 

8  89.  Injunction. 

}90.   Restraining  taking  of  or  injury  to 

property. 

(1914)  If  the  right  to  extend  a  street 
across  plaintiff's  railroad  right  of  way  does 
not  exist,  the  city  may  be  enjoined  from 
condemning  the  way  across  it. 

St  Louis  &  S.  F.  K.  Co.  V.  City  of  Tulsa, 
213  Fed.  87. 

(1918)  When  the  road  supervisor  of  over- 
seer, pursuant  to  an  unauthorized  order  of 
the  boflrd  of  county  commissioners  .appro- 
priated land  privately  owned,  and  proceeds 
to  construct  a  public  road  across  the  same 
without  the  consent  of  the  owner,  injunc- 
tion is  a  proper  remedy. 

Watklns  V.  Board  of  Comrs.  of  Stephens 
County,  70  Okla.  — ,  174  Pac.  528. 

5  91.  Defenses. 

S  92.   In  generaL 

(1904)  Where  a  railway  proceeds  to  con- 
demn a  right  of  way,  and  after  having  done 
a  large  amount  of  work  dismisses  the  pro- 


ceedings and  withdraws  the  condemnation 
money,  it  can  not  when  sued  by  the  land- 
owner, be  heard  to  say  that  such  dismissal 
was  ineffectual  and  that  the  landowner 
should  be  required  to  have  bis  damages 
assessed  In  the  condemnation  proceedings. 
Enid  &  A.  Ry.  Co.  t.  Wiley.  14  Okla.  810. 
78  Pac.  96. 

S  93.   Consent  or  acquiescence  of  owner. 

(1020)  Where  a  public  service  corpora- 
tion, vested  with  the  power  of  eminent  do- 
main, enters  into  actual  possesion  of  land 
necessary  for  its  corporate  purposes,  with  or 
without  the  consent  of  the  owner,  and  the 
owner  remains  inactive,  stands  by  and  per- 
mits such  corporation  to  go  on  and  spend 
large  sums  of  money  in  constructing  Its  rail- 
road or  telegraph  wires,  or  pipe  lines,  or 
mains,  or  plants,  or  other  necessary  fixtures 
the  owner  is  estopped  from  maintaining 
either  trespass  or  ejectment,  and  will  be  re- 
garded as  having  acquiesced  thereon,  and 
Is  restricted  to  a  suit  for  damages  for  the 
value  of  the  land,  on  the  theory  that  the 
public  has  acquired  an  Intra-est  in  the  appro- 
priation. Under  such  circnmstances,  ap 
appropriation  will  be  treated  as  equivalent  to 
title  by  condemnation. 

St  Louis  &  S.  F.  R.  Co.  T.  Mann,  79  Okla. 
160,  102  Fac.  231. 

(1020)  The  doctrine  of  estoppel  based  on 
■telf-approprlatlon  by  a  public  service  cor- 
[)oratloo,  Is  no  greater  than  Its  power  of 
eminent  domain;  and  what  a  public  service 
corporiitlon  can  not  condemn,  It  can  not  ac- 
fiuire  by  self-appropriation,  without  the  con- 
sent of  the  owner. 

St.  Ixjuls  &  S.  F.  R.  Co.  V.  Mann,  79 
Okla.  160,  192  Pac.  231. 

S  94.    Persons  entitled  to  sue. 

(19US)  One  who  owns  equitable  title  to 
real  property  and  Is  In  possession  may  main- 
tain an  action  for  permanent  Injuries 
thereto. 

Foster  Lumber  Co.  v.  Arkansas  Val.  ft 
W.  Ry.  Co.,  20  Okla.  583.  95  Fac.  224, 
100  Fac.  1110. 

S  95.  Parties. 

( 1917 )  Condemna  tlon  of  land  between 
high  and  low  water  marks  in  bed  of  river  as 
part  of  end  of  public  highway  Is  not  subject 
to  attack  lu  Injunction  suit  by  owner  of  land 
abutting  on  highway  above  high-water  mark, 
because  the  state  was  not-  made  party  to 
condemnation  by  legal  notice. 

Hale  V.  Hecord.  67  Okla.  — ,  168  Pac. 
420. 

§  96.  Evidence. 

§  97.   Damages. 

(1907)  Where,  at  the  time  of  the  trial  of 
an  action  for  damages  resulting  from  the 
appropriation  of  land  for  railroad  purposes, 
the  road  was  completed,  evidence  was  ad- 
missible to  show  the  actual  conditions  at 
that  time,  affecting  the  question  of  danii^ns. 
Arkansas  Valley  &  W.  Ry.  Co.  v.  Witt 
19  Okla.  262,  91  Pac.  807. 
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198.  Damaget  and  amonnt  of  recovery. 

1 99.   Compenutiou  for  property  taken  or 

for  injury. 

(1916)  Where  land  la  taken  for  rlgbt  of 
way  purposes  without  condemnation  pro- 
ceedlugB  or  purchase,  and  a  suit  Is  brought 
upon  an  Implied  promise  to  pay  the  valne  of 
the  land,  evidence  of  the  reasonable  market 
value  of  the  premises  immediately  prior  to 
the  construction  of  the  right  of  way  across 
the  land  and  the  reasonable  market  ralue 
Immedlateiy  afterwards  Is  competent. 

Muskogee  Electric  Traction  Co.  v.  Mad- 
den, 05  Okla.  322.  150  Pac.  540. 


V.  TITLE  OR  RIGHTS  ACQUIRED. 

S  100.   Abandonment  or  nonnser. 

(1917)  Where  a  railway  company  has 
obtained,  through  condemnation  proceedings, 
an  easement  over  certain  lands,  and  after- 
wards abandons  such  easement,  the  title 
thereto  reverts  to  the  ordinal  grantee,  and 
Is  subject  to  condemnation  for  the  same  pur- 
pose by  another  railway  company. 

Canadian  River  R.  Co.  v.  Wichita  Falls 

&  N.  W.  Ry.  Co.,  64  Okla.  62,  166  Pac. 

163. 


EMPLOYERS'  LIABIUTY  ACT. 

See  Master  and  Servant,  §S  85,  IIS;  Com- 
merce, f  4;  Constitutional  Law,  §  5. 

Action  by  personal  representative  of  de- 
ceased, see  Appeal  and  Error,  f  508 ;  Death, 
S  13. 

Actions  for  Injury  to  fireman  on  train  en- 
gaged In  Interstate  commerce,  see  Com- 
merce, S  10. 

Action  for  wrongful  death  not  within  pur- 
view of  federal  act  see  Death,  {  3 ;  Master 
and  Servant.  S  85. 

Actions  not  removable,  see  Removal  of 
Causes,  I  1. 

Assumption  of  risk,  see  Master  and  Servant, 
f  86. 

Concurrent  Jurisdiction  of  action  under  fed- 
eral law,  see  Courts,  S  182. 

Conflicting  provisioiis  of  Constitution  and 
statute  of  state,  see  Commerce,  §  4. 

Contributory  negligence  bar  to  recovery,  see 
Negligence,  8  41. 

Effect  as  to  contributory  negligence,  see  Neg- 
ligence, 8  43. 

£lxtent  of  defense  of  assumption  of  risk,  see 
Master  and  Servant,  S  85. 

Federal  right,  see  Courts,  S  160. 

Graeral  verdict  without  apportionment  of 
damages  among  beneficiaries,  see  Master 
and  Servant.  S  134. 

Injury  to  employe  while  off  duty,  see  Com- 
merce, S  10. 

Injury  to  railroad  employes,  see  Commerce, 
<  10. 

Instructions  as  to  extent  of  recovery,  see 

Appeal  and  Error,  i  616. 
Liablllt7  of  carrier  under,  see  Commerce, 

S  10. 

Measure  of  damages  in  action  under,  see 
Death.  I  43. 

Number  of  Jurors  necessary  to  return  a  ver- 
dict, see  Jury,  S  23. 


Question  of  Interstate  commerce  for  ^ry,  see 

Master  and  Servant,  S  130. 
Question  for  Jury  in  action  therenudar,  aee 

Master  and  Servant.  S  136. 
Risks  assumed,  see  Master  and  Servant.  I  8Bw 
State  law  superseded  by  federal  law,  see 

Commerce,  f  4. 
Verdict  by  nine  or  more  Jurors,  see  Jury, 

S  23. 

Waiver  of  right  to  Insist  on  appeal,  that  ' 
action  can  not  be  brought  by  wife  of  de- 
ceased, see  Apreiil  and  Error,  S  81. 

When  limitations  begin  to  run,  see  Llmlta- 
tioD  of  Actions,  5  33. 

Whether  action  Is  under  local  or  federal 
law,  see  Master  and  Servant,  S  136. 

EMPLOYMENT. 

Sec  Words  and  Phrases. 


ENABLING  ACT. 

EfToct  on  existing  federal  statutes,  see  In- 
dians, {  2ii. 

Effect  to  overthrow  act  of  legislature,  see 
State,  S  4. 

Tjocatlng  capital  of  state,  see  State,  S  4. 

ENACTMENT. 
Of  statutes,  see  Statutes,  11  4-24. 

ENCROACHMENT. 

On  streets  by  abutting  landowners,  see  Mu- 
nicipal Corporations,  3§  226.  227. 

ENROLLMENT. 

Of  Indian  citizens,  see  Indians.  §  11. 
Effect  of  curoliDient,  see  Indians,  S  5. 
Of  Indians  not  subject  to  revision  by  courts. 

see  Indians,  {  13. 
Of  Indians  conclusive  evidence,  see  Indians, 

I  11. 

ENROLLMENT  RECORDS. 

See  Indians,  S  11. 

As  evidence,  see  Indians,  S  11. 


ENTIRETY. 

Ei^tate  by,  see  Husband  and  Wife.  I  1. 

ENTRAPMENT. 
Effect  on  prosecution,  see  Criminal  Law,  $ 


ENTRY. 

Of  appeal,  see  Appeal  and  Error,  S  249. 

Of  Judgment,  see  Criminal  Law,  I  684;  Judg- 
ment. §§  07-110. 

Of  Judgment  as  prerequisite  to  aKwal,  see 
Appeal  and  Error.  fiS  61,  62. 


Digitized  by  Google 


586  [2  0kla.I>ig.] 


EQUITY. 


Of  public  laods,  see  Pabllc  Lands,  ${  7-lS. 
On  land  by  forc^  see  Forcible  Entry  and 
Detainer. 

He-entry  by  landlord,  see  Landlord  and 
Tenant,  SI  105-113. 

ENTRY.  WRIT  OF. 

See  Ejectment. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  EIntry  and  Detainer. 

EQUAL  PROTECTION  OF  LAW. 

Exemption  of  certain  insurance  companies 
from  operation  of  statnte,  see  Constitu- 
tional Law,  i  116. 

Workmen's  Compensation  Law  not  violative 
of,  see  Constitutional  Law,  {  119. 

EQUALITY  AND  UNIFORMITY. 

Special  assessment  for  improvements,  see 
Taxation,  S  20. 

EQUITABLE  DEFENSES. 

In  action  at  law,  see  Action,  §  7;  Ejectment, 
8  17. 

To  foreclosure  of  chatty  niortgaRe,  see  Chat- 
tel Mortgages,  S  133. 


EQUITABLE  UENS. 
See  I'iens,  {  4. 

Created  by  policy  taken  by  vendee,  see  In- 
surance, S  166, 

Created  by  sale  of  property  under  agreement 
to  mortgage,  see  Qui ttel 'Mortgages,  S  14. 

On  land  sold,  see  Vendor  and  Pnrcbaser,  S 


EQUITABLE  MORTGAGES. 

Appealability  of  judgment  in  action  to  en- 
force, see  Appeal  and  Error,  {  77. 
Foreclosure,  see  Chattel  Mortgages,  I  126. 


EQUITABLE  SET-OFF. 
See  Set-off  and  Counterclaim. 

EQUITABLE  TITLE. 

Of  land  contained  In  original  anrvey  of  town 

tot,  see  Public  Lands,  fi  47. 
Sufflcieucy  to  maintain  ejectment  on,  see 

Ejectment,  S  8. 


EQUITY. 

This  topic  INCLUDES  the  administration  of  equity  as  a  distinct  syston  of  juris- 
prudence, either  by  separate  court  of  chanc^y  or  by  other  courts  exercising  chancery 
powers;  nature,  grounds,  limits  and  subjects  of  jurisdiction  in  equity;  principles  and 
maxims  of  equity  jurisprudence,  and  procedure  peculiar  to  suits  in  equity;  and  decrees 
therein. 

It  EXCLUDES  jurisdiction  of  courtH  of  wiuity  in  the  cancellation  of  instmments 
(Cancellation  of  Instruments);  to  remove  cloud  from  title  (Quieting  Title);  jurisdic- 
tion over  particular  classes  of  persons  or  property  (Infants;  Partnership;  Trusts 
and  other  specific  heads);  particular  equitJiblo  remedies  (Injunction;  Specific  Perform- 
ance; Discovery;  and  other  specific  hends) ;  appeals  from  decrees  or  orders  In  equity 
(Appeal  and  Error);  costs  lu  etiuitJible  cases  (Costs);  and  organization  and  buslnesa 
of  courts  of  equity  (Courts). 


Analysis. 

I.   Jurisdiction,  Principles,  and  Maxims. 

(A)    Nature,  Grounik,  Subjects,  and  Extent  of  Jurisdiction  in 
General. 

§   1.    Grounds  of  jurisdiction  in  general. 
§  2.  Mistake. 

§  3.   In  general. 

§  4.  Fraud. 

I  5.   In  general. 

§  6.    Subjects  of  jurisdiction  in  general. 

§  7.    Property  and  rights  therein  in  general. 

§  8.    Contracts  in  general. 

§  9.    Penalties  and  forfeitures. 

§  10.    Political  questions. 

§  11.    Jurisdiction  of  the  person. 

1 12.   Retention  of  jurisdiction  acquired. 
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13.   In  general. 

14.   Complete  relief. 

5  15.   Alternative  legal  relief. 

1 16.   Denial  of  equitable  relief. 

§  17.   Waiver  of  objections. 

(B)  Remedy  at  Law  and  Multiplicity  of  Suits. 

§  18.  Existence  of  remedy  at  law  and  effect  in  general. 

§  19.  Adequacy  of  legal  remedy. 

§  20.  — ;—  In  general. 

§  21.  Title  to  or  possession  of  property. 

§  22.  Multiplicity  of  suits. 

(C)  Principles  and  Maxims  of  Equity. 

§  23.  Equity  regards  substance  rather  than  form. 

§  24.  Equity  regards  that  as  done  which  ought  to  be  done. 

9  25.  Equity  aids  the  vigilant,  not  those  who  sleep  on  their  rights. 

§  26.  He  who  comes  into  equity  must  come  with  clean  hands. 

§  27.  He  who  seeks  equity  must  do  equity. 

n.    Laches  and  Stale  Demands. 

§  28.  Grounds  and  essentials  of  bar. 

§  29.   Lapse  of  time. 

§  30.   '  Prejudice  from  delay  in  general. 

§31.  Excuses. 

§  32.   Pecuniary  condition,  insolvency,  or  bankruptcy. 

§  33.  Application  of  doctrine  in  general. 

§  34.  Following  statute  of  limitations. 

m.   Parties  and  Process. 

§  35.    Parties  in  general. 

§  36.   Nature  and  extent  of  interest. 

IV.  Pleading. 

(A)  Original  Bill. 

§  37.  Form  and  sufficiency  of  allegations  in  general. 

§  38.-  Multifariousness. 

§  39.   Misjoinder  of  causes  of  action. 

§  40.   Misjoinder  of  defendants. 

(B)  Cross  Bill  and  Plea  and  Answer  Thereto. 

§  41.    Necessity  for  cross-bill. 
§  42.    Parties  and  process. 

(C)  Demurrer,  Exceptions  and  Mcvtions. 

§  43.  Hearing  and  determination  on  demurrer. 

§  44.  Motions  relating  to  pleadings. 

§  45.   In  general. 

§  46.   Striking  out  part  of  pleading. 

(D)  Signature,  Verification,  and  SEat.vicE. 
§  47.    Sufficiency  of  verification. 

V.  EvideiiGe. 

§  48.   Answer  as  evidence. 
§  49,   Responsiveness. 
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VI.   Dismiual  Before  Hearing. 

§  50.  Involuntary  dismissal. 

§  51.   Motion  and  determination  thereof. 

§  52.   Dismissal  on  court's  own  motion. 

§  53.   Dismissal  without  prejudice. 


VIL   Hearing,  Submission  <tf  Issues  to  J  ury,  and  Rehearing. 

§  54.  Submission  of  issues  to  jury. 

g  55.   In  general. 

§  56.   ■  Proceedings  at  trial. 

§  57.   Verdict  and  findings. 

§  58.  Decision. 

I  59.  Rehearing. 


VIII.   Masters  and  Commissioners,  and  Proceedings  Before  Them. 

§60.  Order  of  reference. 

§  61.  Evidence  on  reference. 

§  62.  Report. 

§  63.   Form  and  sufficiency  in  general. 

§  64.   Operation  and  effect. 

§  65.   Objections  and  exceptions  to  report  and  hearing  thereof. 

§  66.  Recommittal. 


IX.    Decree  and  Enforcement  Thereof. 

§  67.  Decree  pro  confesso. 

§  68.   Opening  or  setting  aside. 

§  69.  Final  decree. 

§  70.  Nature  and  extent  of  relief  in  general.' 

§71.  Conformity  to  pleadings  and  proofs. 

§  72.  Entry  and  record. 


Cross-R  eferences. 


In  general. 
Sea  Estoppel,  III. 

Appointing  receiver  to  Bolveut  coriwration 

see  Corporations,  S  140. 
Attack  on  domestic  jiidgnient,  see  Judgment, 
124. 

BUI  of  exceptions  not  requliled  in  equity 
cases,  see  Appenl  and  Error,  304. 

Changing  form  of  action  from  legal  to  equi- 
table, see  Action,  S  18.  . 

Conclusiveness  of  findings  of  trial  court  on 
appeal,  see  Appeal  and  Error,  9  505. 

Conclusiveness  on  action  at  law  of  judg- 
ment in  equity,  see  Judgment.  {  272. 

Consideration  of  substance  rather  than  form 
see  Judgment,  }  74. 

Considers  things  as  done  which  were  agreed 
to  be  done,  see  Escrows.  S  3. 

Contract  creating  equitable  lien  on  land,  see 
Liens,  S  4. 

Constftutional  guaranty  of  trial  by  Jury  does 

not  apply  to  equity  cases,  see  Jury,  S  0. 
Delay  of  two  years  and  one  month  to  sue 

to  cancel  deed,  see  Cancelation  of  Instm- 

ments,  I  14. 
Denial  of  rigbt  to  Jury  trial  in  proceeding 

cognisable  In  equity,  see  Jury,  $  7. 


Effect  of  verdict  of  Jury  in  equity  case,  see 

trial,  fi  210. 
Elements  of  equitable  estoppd,  see  Estoppel, 

fi  IT. 

Equitable  assignuient.  see  Assignments,  %% 
13-15. 

Equitable  defenses  in  action  at  law.  see  Ac- 
tion. Sfi  7,  9;  Ejectment,  S  17. 

Equitable  defenses  to  foreclosure  of  chat- 
tel mortgage,  see  Chattel  Mor^ges,  fi  188. 

Rquitable  estoppel,  see  Estoppel.  III. 

Equitable  estate  in  fee,  see  Indians,  S  U. 

Equity  Jurisillctiori  of  probate  courts,  see 
Courts.  S  92. 

Federal  Jurisdiction  in  equi^.  see  Courts, 
9  109. 

Findings  by  Jury,  see  Trial,  fi  210. 
General  verdict  in  equltiible  action,  see  Trial, 
9  208. 

Giving  or  refusal  of  Instructions  to  Jury  In 

equity  case,  see  Appeal  and  Error,  fi  646. 
Inconsistency  of  pleas,  see  Limitation  of 

Actions,  fi  31. 
Instructions  to  Jury  in  equitable  action,  see 

Appeal  and  Error.  |  64% 
Joinder  of  legal  and  equitable  actions,  see 

Action,  S  24. 
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Jurisdiction  of  equity  as  dae  process  of  law, 

see  CoQStltntional  Law,  S  161. 
Jury  not  deniandable  as  matter  of  right  tn 

salts  In  equity,  see  Jury,  S  7. 
Limitation  applicable  to  equitable  Ilea  on 

laud,  see  Limitation  of  Actions,  }  69. 
Nature  of  equitable  salt  as  distlnguisbed 

from  action  at  law,  see  Action,  58  7,  9. 
Oral  testimony  In  equity  case  required  to  be 

reduced  to  writing,  see  Appeal  and  Error, 

S  277. 

Parties  necessary  for  complete  decree,  see 

Parties,  S  18. 
Propounding  interrogatories  to  Jury  In  equity 

case,  see  Appeal  and  Error,  S  66S. 
Record  in  equity  case,  see  Appeal  and  Kr- 

ror,  S  279. 

Becord  of  equitable  cause  cousldered  as  a 
wbole  on  appeal,  see  Appeal  and  Error, 
§  718. 

Bigbt  of  court  to  call  In  jury  for  advice, 
see  Trial,  S  207. 

Blgbt  of  defendant  to  avail  himself  of  equity 
procedure  by  counterclaim,  see  Jury,  S  7. 

Rlgbt  of  Judge  to  cull  Jury  in  equity  case, 
see  Trial,  S  207. 

Right  to  relief  shown  in  petition,  see  Plead- 
ing, {  0. 

Right  to  trial  by  Jury,  se  Jury,  S  7. 

Setting  aside  finding  and  conclusions  of  mas- 
ter in  chancery,  see  Reference,  fi  31. 

Setting  aside  finding  of  conrt  of  equity,  see 
Apfieal  and  Error,  i  505. 

Setting  aside  Judgment  obtained  by  perjury, 
see  Judgment,  i  13L 

Speculative  stock  purcbaser  sharing  equit- 
able interests,  see  Corporations,  S  138. 

Submission  for  general  verdict,  see  Appeal 
and  Error,  S  633. 

Submission  of  question  to  Jury,  see  Trial, 
S  207. 

Submitting  questions  of  fact  to  jury,  see  Ap- 
peal and  Error,  S  643. 

Sufficiency  as  against  demurrer  of  allega- 
tions entitling  pleader  to  relief  either  at 
law  or  equity,  see  Pleadli^,  S  24. 

Transfer  of  causes  from  equity  docket  to  law 
docket  and  vice  versa,  see  Trial,  i  6. 

Trial  by  Jury,  see  Trial,  H  207,  210. 

When  legal  relief  granted  In,  see  Cancella- 
tion of  Instruments,  I  29. 

Particular  tubjectt  of  equitable  iuriadiction 
and  eguitable  remedies. 

See  Account;  Cancellation  of  Instruments; 
Charities;  Contribution;  Creditors'  Suit; 
Discovery ;  Divorce ;  Estoppel ;  Fraud ; 
Gifts ;  Injunction ;  Interpleader ;  Liens ; 
Mistake;  Marshaling  Assets;  Mortgages; 
Nuisance  Partition ;  Quieting  Title;  Re- 
ceivers; Beforniation  of  lu^truments;  Spe- 
cific Performance;  Subrogation;  Trusts. 

Allowance  of  set-ofTs,  see  Set-off  and  Coun- 
terclaim, I  3. 

Cancellation  of  deeds,  sec  Cancellation  of 
Instruments,  S  12. 

Court  of  chancery  will  not  relieve  from  con- 
sequences of  unperformed  condition  prece- 
dent, see  Mines  and  Minerals,  i  31. 

Cross-bill  in  foreclosure  suit,  see  Mortgages, 
i  126. 


Determination  of  legal  and  equitable  rights 
In  action  of  replevin,  see  Replevin,  i  52. 

Enforcement  of  option  agreement  to  convey 
or  renew  lease,  see  Specific  Performance, 
8  28. 

Equitable  assignment,  see  Assignments,  6  16. 
Equitable  estoppel,  see  Estoppel,  SS  24-43. 
l-ikiuitable    garnishment,    set  Garnishment, 
S  13. 

Equitable  Interest  in  purcbaser  of  real  prop- 
erty, see  Vendor  and  Purohaser,  S  51. 

Equitable  interference  with  decree  of  divorce, 
see  Divorce,  f  39. 

Equitable  jurisdiction  of  trusts,  see  Trusts, 
8  80.  .      .  — 

Equitable  lieu,  see  Liens,  §  4. 

Equitable  lien  on  assets  of  railroad  company 
to  secure  loan,  see  Railroads,  88  45,  48. 

l->iultable  lien  on  land  sold,  see  Vendor  and 
Purchaser,  8  88. 

Equitable  mortgages,  foreclosure,  see  Chattel 
Mortgages,  8  125. 

Equitable  owner  of  bank  stock,  see  Banks 
and  Banking,  8  9. 

Equitable  relief  against  assessment  for  taxa- 
tion, see  Taxation,  8  175. 

Equitable  relief  against  judgment  at  law,  see 
Judgment,  |  171. 

iCquitable  remedies  not  available  where 
statutory  remedy  Is  adequate,  see  Taxa- 
tion, 8  173. 

Equitable  remedy  as  to  error  In  allotment  of 
lands,  see  Indians,  S  11> 

Equitable  remedy  where  replevin  Is  Inade- 
quate, see  Replevin,  8  1. 

Equitable  set-off,  see  Set-off  and  Counter- 
claim. 

Equitable  title  as  sufficient  title  to  maintain 
ejectment  on,  see  Ejectment,  8  8. 

Equitable  title  of  purchaser  of  land,  see 
Vendor  and  Purchaser,  8  15. 

Foreclosure  of  mortgages,  see  Chattel  Mort- 
gages, 88  133-142. 

Fraud  or  mistake  in  allotment  of  Indian 
lands,  see  Indians,  f  11. 

Inquiry  as  to  whether  a  title  la  In  trust, 
see  Public  Lands. 

Insolvency  to  be  considered  In  determining 
whether  there  Is  adequate  remedy  at  law, 
see  Specific  Performance,  8  3. 

Interference  with  mining  rights,  see  Mines 
and  Minerals,  8  13. 

Jurisdiction  of  chancery  court  to  declare 
grantee  of  patent  a  trustee  for  true  owner, 
see  Public  Lands,  S  47. 

Jurisdiction  of  equity  to  vacate  judgments 
of  the  courts  for  fraud,  see  Motions,  8  4. 

Jurisdiction  retained  to  give  complete  relief 
In  injunction  against  corjioration  commis- 
sion, see  Public  Service  Commission,  8  9. 

Jurisdiction  to  decree  forfeiture  of  oil  and 
gas  lease,  see  Mines  and  Minerals,  i  32. 

Jurisdiction  to  decree  relief  under  pleadings 
and  evidence,  sec  Judgment,  {  74. 

Jurisdiction  to  determine  whether  error, 
fraud,  or  mistake  was  committed  In  allot- 
ment of  lauds,  see  Indians,  6  11. 

Jurisdiction  to  establish  .constructive  trust, 
see  Trusts,  8  80. 

Jurisdiction  to  vacate  and  set  aside  Judg- 
ments and  orders  of  county  court,  see 
Judgment,  8  170. 
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Jurisdiction  to  vacate  judgment  obtained  by 
fraud,  see  Judgment,  I  186. 

Lacbes  as  defense  to  bill  of  discovery  and  for 
accounting,  see  Account,  I  2. 

Lacbes  In  suit  to  set  aside  attachment  pro- 
ceedings, see  Umitatlons  of  Actions,  S  24. 

Xo  equitable  remedy  as  to  assessment  and 
equalization  of  property  assessed  for  taxa- 
tion, see  Taxation,  S  143. 

Offer  to  do  equity,  see  CancelUitlon  of  In- 
strnmoits,  S  17;  Taxation,  f  175. 

OfTer  to  pay  taxes  properly  chargeable 
against  property,  see  Taxation,  I  174. 

Offer  to  return  consideration,  see  Indians, 
8  13. 

Power  to  appoint  receivers  and  make  orders 
relative  thereto,  see  Receivers,  I  6. 

Power  to  grant  relief  where  patent  to  land 
is  delivered  to  wrong  person,  see  Indians, 
i  23. 

Power  to  set  aside  Judgment  of  Justice  of 
the  peace,-see  Justices  of  the  Peace,  I  47. 

Recovery  of  collaterals  held  by  bank,  see 
Banks  and  Bunking,  I  86. 

Reformation  of  Instruments,  see  Reforma- 
tion of  Instruments,  1 11. 

Relief  against  assessment  of  tax,  see  Taxa- 
tion, 1  142. 

Relief  against  Judgment,  see  Judgment, 
88  168-192. 

Relief  to  patentee  of  public  lands  where  new 
evidence  is  discovered,  see  PuUic  Lands, 
i  52. 

Remedy  afforded  by  courts  of  eqnlty,  see 
Mines  and  Minerals,  8  27. 

Restoring  or  offering  to  restore  considera- 
tion received  In  snit  to  rescind  contract, 
see  Cancellatiou  of  Instmments,  S  10;  In- 
dians, f  23. 

Restraining  collection  of  taxes,  see  Taxation, 
8  173. 

Restraining  execution,  see  Execution,  S  33. 

Restraining  unlawful  sale  of  liquor,  see  In- 
toxicating Liquors,  §  05. 

Right  of  court  of  equity  to  set  aside  Judg- 
ment of  Justice  court,  see  Justices  of  the 
Pence,  S  47. 

Setting  aside  deed  for  "constant  intoxica- 
tion" and  undue  Influence,  see  Deeds,  i  26. 

Suit  by  minority  stockholders,  see  Corpora- 
tions, i  79. 

Suit  by  minority  stockholders  of  corporation 
to  order  a  dividend,  see  Corporations, 
I  156. 


Suits  against  school  districts  by  taxpayers, 

see  Schools  and  School  Districts,  i  58. 

Suit  for  specific  performance,  see  Specific 
Performance,  8  34. 

Suits  to  remove  clouds  from  title,  see  Quiet- 
ing TiUe,  8  6. 

Suit  to  rescind  oil  and  gas  lease,  see  Mlues 
and  Minerals,  8  82. 

Vacation  of  judgments,  see  Judgment,  i  168. 

Will  interfere  to  preveat  Injustice  by  final 
determination  in  land  department,  see  Pub- 
lic Lands,  }  35. 

Will  not  grant  relief  where  purpose  of  con- 
tract is  to  violate  the  law,  see  Contracts, 
8  63. 

Will  not  reform  invalid  contract  see  Spe- 
cific Performance,  S  26. 


Review  on  appeal. 

Appealability  of  mortgage  In  action  to  m- 
force  equitable  mortgage,  see  Appeal  and 
Error,  8  77. 

Consideration  of  record  on  appeal,  see  Ap- 
peal and  Error,  S  718. 

Duty  of  Supreme  Cotfrt  in  equity  proceed- 
ings, see  Appeal  and  Error,  8  5I>5. 

Bxamination  of  evidence  on  appeal  of  equit- 
able suit,  see  Appeal  and  Error,  8  512. 

Judgment  of  trial  court  sustained  unless 
clearly  against  the  weight  of  the  evi- 
dence, see  Appeal  and  Error,  S  695. 

Juri8dlctl<m  of  Supreme  Court,  see  Appeal 
and  Error.  S  576. 

Review  in  Supr^e  Court,  see  Appeal  and 
Error,.  8  595. 

Review  of  decree  In  equity  case,  see  Appeal 
and  Error,  S  508. 

Review  of  flnilings  of  court,  see  Appeal  and 
Error,  {  595. 

Review  of  Instructions  as  dependent  upon 
prejudicial  nature  of  error,  see  A^ieal  and 
Error,  §  646. 

Review  of  rulings  as  d^nd«it  on  proenta- 
tlon  of  question  in  lower  coart,  see  Appeal 
and  Error.  I  00. 

Scope  and  extent  of  review,  see  Appeal  and 
Error,  S  480. 

Weight  of  judgment  of  trial  court  on  amieal, 
see  Appeal  and  Error,  f  695. 


I.  JURISDICTION,  PRINCIPLES,  AND 
BIAXIMS. 

(A)  NATURE,  GROUNDS.  SUBJECTS,  AND 
EXTENT  OF  JURISDICTION 
IN  GENERAL. 

§  I.   GronndB  of  juriidictiott  in  genersL 

(1908)  The  denial  of  a  legal  remedy  from 
consideration  of  public  policy  does  not  give 
a  right  of  action  in  equity  under  the  rule 
of  want  of  a  plain,  speedy  and  adequate  rem- 
edy at  lav. 

Adams  V.  Murphy,  166  Fed.  304. 


8  2.  MiBtake. 

8  3.   In  generaL 

(1895)  Equity  has  Jurisdiction  to  deter- 
mine tbe  claims  of  rival  Ilceoeees  In  coal 
mines,  where  the  license  of  one  party  la  al- 
leged to  have  been  issued  through  mistake 
or  fraud. 

Oolagah  Goal  Co.  v.  McCald>.  68  Fed. 

86. 

(1869)  Since  courts  of  equity  have  Juris- 
diction in  all  cases  of  mistake,  the  transfer 
from  the  law  to  the  equity  docket  of  an  ac- 
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tion  on  a  note  ooaterially,  but  innocently, 
altered  after  ezecntion,  la  proper. 

Hampton  v.  Marea,  3  lad.  Ter.  CS,  53 
8.  W.  483. 

(1908)  A  mistake  to  warrant  relief  in 
eqnlty  mast  be  material  and  without  neg- 
ligence on  the  part  of  the  party  seektug  it. 

Maraliall  v.  Homier,  13  Okla.  284,  74 

Pae.  sea 

S4>  Frand. 

SS.   In  generaL 

(1907)  A  townslte  couinilBsIon,  appointed 
to  appraise  and  acliedule  property,  deter- 
mined In  a  contest  filed  before  it  that  C. 
was  entitled  to  a  lot;  and  the  Commissioner 
of  Indian  Affa Ira  a tBrmed  such  decision. 
Held,  that  in  a  subsequent  ejectment  suit 
by  C.  there  being  no  allegation  of  any  fraud 
or  mistake  of  law  on  the  part  of  the  town- 
site  committee  or  the  Commissioner  of  In- 
dian Affairs,  there  was  no  ground  for  trans- 
fer of  the  case  to  the  equity  docket. 

W.  O.  Whitney  Lumber  &  Grain  Co.  v. 
Crabtree.  7  Imi.  Ter.  03.%  104  S.  W. 
862. 

(1911)  Tmud  must  be  shown  and  proved 
at  law,  but  In  equity  It  sufilces  to  show  facts 
and  circumstances  from  which  it  may  be 
presumed. 

Bottoms  T.  Neuklrctaner,  29  Okla.  104, 
110  Pae.  434. 

(1909)  In  equity,  frand  Includes  all  wil- 
ful or  intentional  acts,  omissions  and  con- 
cealments which  involve  a  breach  of  either 
legal  or  equitable  duty,  tmst  or  confidence, 
and  are  injurious  to  another,  or  by  which 
an  undue  or  unconscionable  advantage  over 
another  Is  obtained. 

More  V.  Sawyer,  167  Fed.  82tf. 

S  6.    SabjectB  of  jurisdiction  in  general. 

(1908)  The  rule  that  when  the  parties  to 
an  Illegal  transaction  are  not  equally  guilty, 
the  law  win  grant  relief  to  the  least  culp- 
able, is  conOned  to  the  violation  of  statutes, 
or  to  offenses  in  which  the  law  Is  intended 
for  coercion  of  one  part  and  the  protection 
of  the  other,  or  where  there  has  been  such 
fraud  or  coercion  as  to  destroy  the  consent 
of  the  party  seeking  relief. 

Farrlngton  v.  Stucky,  165  Fed.  325. 

§  7.   Property  and  rigbte  therein  in  general. 

A  court  of  equity  has  no  power  to  hear 
and  detenuine  any  question  affecting  the  title 
to  public  lands  until  the  land  department 
has  determined  the  matter,  and  the  title  bas 
passed  from  the  government. 

(1894)  Twine  v.  Carey,  2  Okla.  249,  37 
Pac.  1096;  (1895)  Matthews  v.  Young, 
2  Okla.  616,  89  Pac.  HSl. 

S  8.  Contracti  in  general. 

(1920)  Where  an  action  Is  for  rescission 
of  a  contract  nnd  the  return  of  money  ex- 
pended under  the  contract,  the  action  Is  one 
of  equitable  cognizance  the  controversy 
hinging  upon  rescIsBlon  of  the  contract,  tbe 
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recovery  of  momv  expended  being  a  mere 

incident 

Tobin  T.  Oantt,  78  Okla.  73,  188  Fac. 
170. 

$  9.   Penalties  and  forfeitures. 

(1017)  Notwithstanding  Its  abhorrence  of 
forfeitiires,  a  court  of  equity  will  take  Juris- 
diction, not  to  declare  a  forfeiture,  but  to 
quiet  a  title  already  forfeited  for  nonper- 
.'orinance  of  a  condition  subsequent,  when 
I  he  idaln  language  of  the  Instrument  shows 
that  It  was  the  purpose  of  tbe  parties  to 
declare  that  a  breach  should  operate  as  a 
forfeiture. 

Ross  V.  Sanderson,  68  Okla.  78,  162  Pac. 
709. 

§  10.   Political  questions. 

Equity  has  no  Jurisdiction  to  enjoin  tbe 
I'ODstitutlonal  convention  or  Its  ofllcers  or 
delegates  from  exercising  any  of  the  rights, 
powers,  and  obligations  confided  to  It  by 
Congress  or  the  people;  nor  can  the  powers 
of  tbe  court  be  Invoked  to  enjoin  the  sub- 
mission of  the  Constitution,  or  any  proposi- 
tion contained  therein,  to  a  vote  of  the  peo- 
j))e  in  advance  of  its  adoption  and  ratification 
l>y  the  people  and  its  approval  by  the  Presi- 
dent of  the  United  States,  on  tbe  ground 
that  the  Constitution  or  any  part  thereof 
is  unconstitutional,  or  that  the  convention 
acted  in  excess  of  Its  powers. 

(1007)  Frantz  v.  Autry,  18  Okla.  661, 
91  Pac.  193;  (1907)  Board  of  Comrs.  of 
Greer  County  v.  Constitutional  Dde- 
gate  Convention  of  Oklahoma  and  In- 
dian Territories,  18  Okla.  707,  91  Pac. 
239;  (1907)  McCoUister  v.  Murray,  18 
Okla.  710,  91  Pac.  239;  (1007)  Halnee 
V.  Murray,  18  Okla.  711,  91  Pac.  240; 
(1907)  Walck  V.  Murray,  18  Okla.  712, 
01  Pac.  23S. 

(190:j)  The  subject-matter  of  Jurisdic- 
tion of  courts  of  chancery  relates  solely  to 
civil  property,  to  prevent  injury  actual  or 
threatened,  and  in  no  case  Is  It  concerned 
with  matters  purely  political  In  nature. 
Howe  T.  Dnnlap,  12  Okla.  467,  72  Pac. 
365. 

3  11.   Jnrisdiction  of  the  person. 

(1900)  The  jurisdiction  of  the  person  of 
a  party  gives  a  court  of  equity  plenary  power 
in  cases  of  contract,  fraud,  or  trust  to  com- 
pel him  to  act  in  relation  to  property  in  his 
control  beyond  its  territorial  Jurisdiction. 
Judgment  (1901)  6  Ind.  Ter.  621,  82  S.  W. 
932,  reversed. 

Wllhlte  V.  Skelton.  149  Fed.  67. 

§  12.  Retention  of  jurisdiction  acquired. 
§  13.  — —  In  generaL 

(1915)  Where  the  ground  upon  which  tbe 
Jurisdiction  of  a  court  of  pqnl^  is  Invoked 
fails,  the  court  can  not  retain  it  for  the  pnr^ 
pose  of  granting  relief  for  which  there  Is  a 
complete  and  adequate  remedy  at  law,  as  for 
discovery  and  accounting. 

Chllds  V.  Missouri,  K.  &  T.  Ry.  Co.,  221 
Fed.  219. 
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i  14.   Complete  relief. 

(1894)  Where  Jurladlctton  of  a  cause  In- 
volving the  rights  of  adverse  claimants  of 
any  portion  of  the  public  domain  is  once 
obtained  by  a  court  of  equity.  It  Is  proper 
for  the  court  to  make  a  full  and  complete 
survey  of  all  the  laws  regulating  the  rights 
of  such  claimants,  and  to  du  complete  justice 
between  the  parties,  awarding  the  right  of 
possession  to  the  party  who  la  justly  entitled 
thereto. 

Sproat  V.  Durland,  2  Okla.  24,  35  Pac. 

682,  886. 

(1895)  A  claimant  should  place  his  claims 
before  the  townsite  trustees,  ami  by  fallinf; 
to  do  so  when  he  has  had  the  opportunity, 
and  thereby  permitting  the  land  to  be  con- 
veyed to  aDother,  and  one  who  lias  an  In- 
ferior right  to  the  said  land,  he  waives  his 
rights,  and  Is  estopped  by  his  own  laches 
from  afterwards  asserting  his  rights  In  n 
court  of  equity. 

Bflssett  V.  Mitchell,  3  Okla.  177,  41  Pac. 
601. 

(laoO)  A  court  of  equity  having  all  the 
parties  before  it  will  adjudicate  upon  all 
their  rights  connected  with  the  subject-mat- 
ter without  remitting  them  to  maintain  u 
separate  action  at  law  as  to  some  of  tbo 
issues. 

De  Roberts  v.  Town  of  Cross,  23  Okla. 

.SS8.  101  Pao.  1114. 

(1914)  Tender  WUI lams'  Const  art.  7, 
S8  10,  12,  13,  relative  to  the  jurisdiction  oE 
county  and  district  courts,  and  In  view  of 
Rev.  Laws  1910,  §§  4046-4048,  classifying 
and  deflning  actions,  where  the  district  court 
acquires  jurisdiction  of  a  suit  involving  titlo 
to  realty,  cancellation  of  conveyances,  and 
Interest  of  parties  to  partition,  the  fact  thnt 
It  minor  has  an  interest  in  the  land  will  not 
divest  such  court  of  Jurisdiction  to  decreo 
a  sale  of  same,  and  a  .dberlfrs  deed  under 
an  order  of  sale  In  such  a  case  will  be  valid, 
although  the  minor's  undivided  interest  bo 
conveyed. 

Cook  r.  Warner,  41  Okla.  781,  140  Pac. 
424. 


Where  a  proceeding  is  of  purely  e(iuitablo 
cognizance,  the  court,  having  obtained  juris- 
diction of  the  controversy,  will  administer 
complete  relief  in  order  to  avoid  a  multi- 
plicity of  suits. 

(1914)  Cook  v.  Warner,  41  Okla.  7S1,  140 
Pac.  424;  (1015)  Ball  v.  White.  50 
Okla.  429,  150  Pac.  9<H;  (1915)  Suc- 
cess Realty  Co.  v.  Trowbridge,  50  Okla. 
402.  150  Pac.  898;  (1920)  Tidal  Oil  Co. 
V.  Koeifs,  77  Okla.  183.  187  Pac.  486; 
(1020)  Chastoin  r.  Smith,  77  Okla.  188. 
187  Pac.  802. 

(1915)  Where  a  court  of  equity  has  ob- 
tained Jurisdiction  of  the  controversy  for 
any  purpose,  it  will  retain  Jurisdiction  for 
the  purpose  of  administering  complete  re- 
lief, and  It  may  for  this  end  determine  purely 


legal  rights  which  otherwise  would  be  be- 
yond its  authority. 

Murray  v.  Speed,  54  Okla.  31,  163  Pac. 

181. 

(1916)  While  a  trial  court  to  which  a 
cause  in  equity  has  been  i:>ubraitted  has  and 
should  retain  Jurisdiction  for  the  purpose  of 
adjusting  all  differences  between  the  parties, 
the  court  is  not  required  to  render  a  Judg- 
ment on  an  alleged  claim  of  one  of  the 
parties,  where  no  evidence  is  introduced 
which  will  justify  the  court  In  rendering 
judgment  for  any  specific  amount  and  in 
order  to  render  a  Judgment  at  all,  the  court 
would  be  required  to  hazard  a  guess  as  to 
the  amount  due  on  the  claim,  If  any. 

Oalbreath  Gas  Co.  v.  Lindsey,  62  Okla. 
84,  161  Pac.  826. 

(l!t]7)  Under  the  law  and  the  evidence. 
plaiutiCT  held  not  entitled  to  maintain  a  suit 
to  recover  a  definite  sum,  as  a  settlement  of 
the  partnership  affairs  had  never  been  had 
against  his  partner;  but.  Inasmuch  as  the 
defendant  below  In  his  pleadings  sought  the 
aid  of  a  court  of  equity  to  make  a  settlement 
of  the  partnership  afTairs,  and  the  trial  court, 
by  consent  of  the  parties  hereto,  treated  the 
same  as  a  proceeding  In  equity,  for  that  pur- 
liose  the  court  had  jurisdiction,  and  should 
have  settled  the  partnership  by  ordering  its 
liabilities  discharged,  collecting  its  assets, 
and  ascertaining  the  surplus,  and  ordering  a 
division  of  its  property  or  proceeds. 

Baughman  v.  Hebard,  65  Okla.  208,  106 
Pac.  88. 

(1919)  For  the  purpose  of  avoiding  more 
than  one  suit,  and  in  order  tlut  a  full, 
effectual,  and  final  decree  adjusting  the  rleht 
and  equities  of  all  parties  In  interest  may 
be  entered  and  enforced,  a  court  of  equity, 
once  having  rightfully  assumed  Jurisdiction 
of  a  cause  on  any  equitable  ground,  will  re- 
tain such  jurisdiction  for  the  purpose  of 
administering  complete  relief  In  the  deter- 
mination of  the  entire  subject-matter  of  the 
action. 

Mathews  v.  Sniggs,  75  Okla.  108,  182 
Pac.  703. 

(1900)  Where  a  court  of  equity  assumes 
jurisdiction  of  the  controversy  on  some 
ground  other  than  the  accounting  involved, 
it  will,  as  a  general  rule,  where  an  account- 
ing is  necessary  for  full  settlement  of  the 
controversy,  proceed  to  decree  it  and  will 
settle  the  whole  controverf»y,  even  to  the  ex- 
tent of  adjudicating  matters  of  purely  legal 
cognizance. 

Probst  V.  Bearman,  76  Okla.  71, 183  Pac 
886. 

§15.   -Alternative  legil  relief. 

(1921)  Under  our  statutes  and  the  sys- 
tem of  code  pleading  In  this  state,  the  district 
courts  are  endowed  alike  with  tbe  powers 
of  a  chancellor  and  a  court  of  law,  and  where 
upon  a  given  statement  of  facts,  constituting 
but  a  single  wrong,  but  which  show  the 
plaintiff  entitled  to  relief,  either  in  law  or 
equity,  and  It  is  shown  by  the  testimony  ttiat 
under  the  conditions  it  would  be  Impractlc- 
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able  to  render  relief  In  equity,  then  the  conrt 
will  retain  Jurisdiction  niul  grant  such  relief 
fu  law  as  under  the  allegations  and  evidence 
the  plaintiff  la  entitled  to  rec^ve. 

West  T.  Madansky,  80  Okla.  161,  194 
Pbc.  439. 

9  16.  Denial  of  equitable  relief. 

(1901)  Where  a  federal  court  in  the  In- 
dian Territory  has  no  Jurisdiction  of  a  bill 
In  equity  to  foreclose  a  mortgage,  by  reason 
of  the  fact  that  the  lands  covered  are  Indian 
lands,  It  is  proper  to  dismiss  the  entire 
action,  nud  not  to  retain  It  for  personal 
Judgment  on  the  notes;  the  latter  relief  be- 
ing obtained  at  law. 

Crowell  T.  Young,  4  Jud.  Ter.  36,  64  S. 
W.  607. 

S 17.  WaiTa*  of  objections. 

(1893)  Where  an  action  at  law  in  the 
Indian  Territory,  wherein  there  is  no  cause 
of  action  or  defense  pleaded  that  is  not  as 
good  at  law  as  In  equity,  and  which  should 
be  tried  at  law,  is  transferred  to  the  chancery 
docliet,  and  heard  and  tried  by  the  master, 
all  the  parties  agreeing  thereto,  and  partici- 
pating in  the  proceedings,  all  irregularities  of 
procedure  are  waived. 

Burton  t.  Platter,  53  Fed.  901. 


(B)  REMEDY  AT  LAW  AND  MUI/TIPLI- 
CITY  OF  StIITS. 

See  Cancellation  of  Instruments,  S  5;  In- 
jnncUon,  H  H.  12. 

Equitable  relief  against  Judgment,  see  Judg- 
ment, I  168. 

S  18.   Exitlence  of  remedy  at  law  and  effect  in 
generiL 

A  court  of  equity  has  no  Jurisdiction,  when 
It  is  apparent  from  the  petition  that  the 
plaintiff  has  a  remedy  at  law  and  the  peti- 
tion shows  no  good  excaae  for  his  failure  to 
avail  himself  of  It 

(1894)  Twine  v.  Carey.  2  Oltla.  249.  37 
Pac.  1096;  (1914)  Hlgglns,  Neville  & 
Boddy  T.  Wood.  43  Obla.  554,  143  Pac. 
662. 

(1905)  Under  Const.  U.  S.  Amend.  7,  and 
Rev.  Stat.  S  723  (U.  S.  Comp.  Stat.  1901, 
p.  583),  providing  that  suits  in  equity  shall 
not  be  sustained  where  an  adequate  remedy 
may  be  had  at  law,  a  federal  court  has  no 
Jurisdiction  in  equity  where  complainant  has 
a  plain  and  complete  remedy  at  law. 

Indian  Land  &  Trust  Co.  v.  Shoenfelt, 
135  Fed.  481. 

The  forcible  entry  and  detainer  act  does 
not  provide  an  adequate  remedy  at  law  to 
one  entitled  to  the  exclualve  and  Immediate 
poaseBSion  of  land  covered  by  his  homestead 
entry. 

(1896)  Woodruff  v.  Wallace,  3  Okla.  355, 
41  Pac.  367;  (1897)  Haines  v.  Cald- 
well. 5  Okla.  127,  47  Pac.  1101;  (1887) 
Radebangh  v.  Wolfe.  5  Okla.  147,  47 
Pac.  1101;  (1897)  Keller  v.  Odneal,  6 
OUa.  569,  49  Pac  1118;  (1897)  O'Dell 
r.  Bonms,  5  Okla.  570.  49  Pac.  1119. 


1 19.  Adequacy  of  legal  remedy.- 

9  20.   In  generaL 

(1903)  The  mere  fact  that  perjury  must 
have  been  committed  by  a  witness  before  the 
officers  of  the  land  department  will  not  aa- 
tbortse  a  court  of  equity  to  Intervene,  where 
a  full  and  fair  hearing  has  been  bad  and 
the  officers  have  believed  the  witnesses  npon 
the  one  side  and  disbelieved  those  upon  an- 
other. 

Estes  V.  Tlmmons,  12  Okla.  537,  78  Pac. 

308. 

(1903)  Equity  will  not  aid  one  who  had 
a  full  and  complete  remedy  at  law,  and  who 
failed  to  avail  himself  of  such  remedy. 

T.ynch  V.  United  States.  13  Okla.  142,  78 
Pac.  1095. 

Relief  will  not  be  granted  by  a  court  of 
equity,  where  at  the  time  there  is  a  plain, 
8iM?cific,  and  adequate  remedy  at  law. 

(1911)  Fast  V.  Rogers,  30  Okla.  289,  119 
Pac.  241;  (1916)  Perry  v.  Carson,  61 
Okla.  263,  161  Pac.  175;  (1920)  Busey 
V.  Prehistoric  Oil  &  Oas  Co.,  79  Okla. 
121. 191  Pac.  1033. 

I  21.   Title  to  or  poBsession  of  property. 

(190S)  The  purchaser  of  land  with  an  out- 
stiindlng  lease  thereon  in  the  possession  of 
a  tenant  of  the  grantor  has  an  adequate 
remedy  at  law  to  test  the  right  of  possession 
nnd  the  validity  of  such  lease. 

Whitham  v.  Lehmer,  22  Okla.  627,  98 
Pac.  351. 

S  22.   Multiplicity  of  mits. 

(1897)  Where  persons  place  a  fence 
across  another's  land,  and  threnten  to  ei- 
elude  his  lessees  therefrom.  Injunction  will 
issue  on  the  grounds  both  of  inadequate 
remedy  nt  law  and  of  .iviiidance  of  multi- 
plicity of  suits. 

Barbee  v.  Shannon,  1  Ind.  Ter.  199,  40 
S.  W.  584. 

(1010)  The  rule  that  the  prevention  of 
a  multiplicity  of  suits  Is  a  ground  for  equit- 
able Jurisdiction  applies  where  one  party 
may  be  required  to  sue  several  times  in  re- 
in t  Ion  to  the  same  subject-matter  In  its  en- 
tirety, or  in  respect  to  some  element  thereof, 
or  where  to  secure  proper  ledress  of  the  con- 
tinuance breach  of  a  contract  by  the  other 
jiiirty  a  great  number  of  suits  at  law  for 
dii  mages  growing  ont  of  snch  breach  may  be 
necessitated. 

MInnetonka  Oil  Co.  v.  Cleveland  Vitrified 
Rrick  Co.,  27  Okla.  180,  111  Pac  326. 


(C)  PRINCIPLES  AND  M.\XIMS  OF 
EQUITY. 

Application  of  equitable  maxim  to  contract 
for  sale  of  r^ty,  see  Vendor  and  Pur- 
chaser, {  15. 

S  23.  Equity  regards  substance  rather  than 
form. 

(1906)  Equity  does  not  r^ard  fon^  but 
substance. 

Foster  v.  Griggs  Macb.  &  Supply  Co.,  6 
Ind.  Ter.  342,  08  S.  W.  120. 
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(1910)  In  a  salt  to  set  aside  a  conTeynnce 
for  fraud,  oi^resaion,  and  undue  bifluence,  a 
court  of  equity  will  not  look  alone  to  what 
appears  on  the  face  of  the  papera,  but  will 
Inquire  into  the  facts  and  circumstances  of 
the  transaction. 

Wagg  V.  Herbert,  213  U.  S.  546,  54  L.  ed. 
821,  30  Sup.  Gt.  218. 

Equity  will  not  permit  a  mere  form  to 
conceal  the  real  position  and  substantial 
rights  of  parties.  It  always  attempts  to  get 
at  the  substance  of  things,  and  to  ascertain, 
uphold,  and  enforce  rights  and  duties  which 
spring  from  the  real  relations  of  parties.  It 
will  never  suffer  the  mere  appearance  and 
external  form  to  conceal  the  true  purposes, 
objects,  and  consequences  of  a  transaction. 
(1918)  Collier  v.  Bartlett,  71  Okie.  — , 
175  Pac.  247;  (1921)  Inman  v.  West- 
em  National  Bank,  —  Okla.  — ,  200 
Pac.  714. 

S  24.   Equity  regards  that  as  done  which  ought 
to  be  done. 

(1900)  Equity  treats  things  agreed  to  be 
douc  as  actually  performed,  and  when  real 
etttate  is  sold  under  a  valid  contract,  the 
purchase  money  to  be  paid  in  part  and  a 
deed  oxecnted  at  a  future  day,  the  equitable 
title  at  once  to  the  vendee,  and  equity 

treats  the  vendor  as  a  trustee  for  the  pur- 
chaser of  the  estate  sold,  and  the  purchaser 
as  a  trustee  of  the  purclinse  money  for  the 
vendor. 

Dunn  T.  Yaklsh,  10  Okla.  388,  6i  Pac. 
020. 

(11W1 )  I'niler  the  nuixim  that  "that 
whk-b  iH  agreed  to  be  done  will  be  treated 
us  having  been  done,"  where  upon  a 'consid- 
eration one  agreed  to  execute  a  mortgage  to 
secure  a  pre-existing  debt,  but  failed  to  do 
MO,  equity  will  tlx  a  Hen  upon  such  property 
to  secure  such  debt 

Allender  v.  Iflvaus-Smlth  Drug  Co.,  3 
Ind.  Ter.  A28,  64  S.  W.  558. 

8  25.  Equity  aids  the  vigilant,  not  those  who 
sleep  on  their  rights. 

(1900)  One  will  not  be  permitted  to  take 
advantage  of  his  own  laches  or  default,  to 
defeat  the  enforcement  of  a  contract 

Dunn  T.  Yakish,  10  Okla.  888,  61  Pac. 
026. 

(1^)    It  is  a  maxim  of  equity  that  the 
law  will  not  take  rights  acquired  by  one  who 
has  l>een  vigilant  and  give  the  benefit  thereof 
to  one  who  has  lost  by  reason  of  nonaction. 
West  T.  Madansky,  80  Okla.  161,  191 
Pac.  489. 

8  26.   He  who  comes  into  equity  mast  come 
with  clean  hands. 

(1908)  Equity  will  refuse  to  lend  Its  aid 
in  any  manner  to  one  seeking  its  active  inter- 
position who  has  been  guilty  of  any  unlawful 
or  negligent  conduct  In  tlie  matter  with  re- 
lation to  which  he  seeks  relief. 

International  Land  Co.  v.  Afor^U,  22 
Okla.  693,  98  Pac.  051. 

(1909)  In  view  of  Snyder's  Comp.  Laws 
1900,  8  4180,  prohibiting  the  manufacture  and 


sale  of  intoxicating  liquors  or  the  sollclta- 
tlott  to  purchase  any  such  liquors  by  adver- 
tisements or  otherwise,  where  a  nonresident 
liquor  dealer  obtained  orders  for  liquor  lu 
Oklahoma,  by  means  of  advertisement  sent 
through  the  mails,  to  prospective  purchasers 
within  Oklahoma,  he  violated  the  law,  and  is 
not  entitled  to  an  injunction,  as  he  does  not 
come  into  equity  with  clean  hands. 
Danciger  t.  Stone,  187  Fed.  853. 

(1809)  The  maxim  that  "he  who  comes 
into  equity  must  come  nith  clean  hands," 
means  that  equity  refuses  to  lend  Its  aid  in 
any  manner  to  one  seeking  its  active  Inter- 
position who  bas  been  guilty  of  unlawful  or 
inequitable  conduct  relating  to  the  matter 
from  which  he  seeks  relief. 

Danciger  v.  Stone,  187  Fed.  853. 

(1914)  Where  the  alleged  cause  of  ac- 
tion set  out  In  a  petition  In  a  suit  In  equity 
shows  that  the  right  of  claim  relied  upon 
for  relief  Is  based  upon  a  breach  of  a  con- 
tractual obligation  existing  between  the  par- 
ties thereto,  the  plaintiff  In  such  suit  does 
not  come  into  court  with  clean  hands,  and 
a  general,  demurrer  to  the  petition  for  want 
of  equity  Is  well  taken  and  should  be  sus- 
tained. 

WellsvUle  OU  Co.  v.  Miller.  44  Okla.  493, 
145  Pac.  344. 

(1917)  Where  a  deed  is  executed  and 
placed  on  record  by  a  grantor  for  the  purpose 
alone  of  placing  the  property  beyond  the 
reach  of  his  creditors,  and  such  deed  is  not 
delivered  by  the  grantor  to  the  grantee  or 
any  oue  for  her,  but  is  surreptitiously  taken 
by  and  is  in  her  possession,  and  the  grantor 
brings  action  praying  for  the  removal  of  the 
cloud  created  by  Buch  deed  upon  such  prop- 
erty, and  for  the  cancellation  of  the  deed 
and  record  thereof,  equity  will  deny  such 
relief  for  the  reason  that  the  grantor  does 
not  come  into  court  "with  clean  hands,"  and 
therefore  "equity  leaves  him  where  it  finds 
him." 

King  V.  Antrim  lAimber  Co.,  70  Okla.  — , 
72  Pac.  058. 

( 1019)  There  is  sufficient  compliance 
with  the  provisions  of  an  oil  and  gas  lease 
requiring  completion  of  a  well  within  one 
year  of  the  payment  of  a  stipulated  amount 
where  the  lessee  delays  beginning  until  the 
completion  of  a  nearby  test  well,  and  inter- 
ference with  his  drilling  may  be  enjoined. 
Washburn  v.  Gillespie,  201  Fed.  41. 

(1920)  The  uiaxlm  that  one  who  comes 
into  equitj-  must  come  with  clean  hands  is 
based  on  conscience  and  good  fiiirh.  The 
maxim  Is  confined  to  misconduct  In  regard 
to,  or  at  ail  events  to  connection  with,  the 
matter  In  litigation,  so  that  It  in  some  way 
affects  the  equltoble  relations  subslslting  be- 
tween the  parties  and  arising  out  of  the 
same  transaction.  "Clean  hands"  menus  a 
clean  record  with  respect  to  the  transaction 
with  defoidant  and  not  with  respect  to  any 
third  person. 

Canfleld  v.  Jack,  78  Okla.  127,  188  Pac. 
1040. 
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(1920)  In  a  coDtrovers;  ref^arding  pri- 
ority between  the  deeds  to  restricted  Indian 
lands,  wherein  it  appeared  that  the  deed 
first  executed  was  the  last  approved,  a  Judg- 
ment that  the  holder  of  the  deed  second 
in  execution  and  flrst  in  approval  came  into 
eourt  with  clean  bands  was  supported  by  the 
evidence. 

Canfield  v.  Jack,  78  Okla.  27,  188  Pac. 
1040. 

3  27.   He  who  seeks  equity  mast  do  equity. 

(1900)  Under  the  rule  that  he  who  seeks 
equity  must  do  equity,  a  court  will  not  en- 
Join  a  portion  of  tax,  even  though  such  por- 
tion is  illegal,  unless  the  petitioner  tenders 
or  offers  in  his  petition  to  pay  that  por- 
tion of  the  tax  which  the  court  may  find 
to  be  Just  and  l^al 

Collins  V.  Green.  10  Okla.  244,  62  Pac. 
813. 

(1902)  It  is  the  general  rule  of  law  that 
no  one  will  be  entitled  to  relief  in  equity 
to  enjoin  the  collection  of  an  assessment 
until  he  shall  have  shown  that  he  meant  to 
do  equity  by  paying  such  portion  of  the  taxes 
assessed  against  him  as  it  can  be  clearly 
seen  that  he  ought  to  pay;  and  the  owner 
of  property  will  not  be  permitted  to  refuse 
the  payment  of  a  total  assessment,  where 
It  is  clear  that  he  ought  to  pay  a  part,  and 
where  it  Is  seen  wliat  that  part  is. 

Jones  r.  HolKapfel,  11  Okla.  405,  6S  Pac. 
511. 

(11(10)  He  who  asks  equity  must  do 
(Hjulty.  So.  where,  in  an  action  to  foreclose 
a  mortpage,  it  npiiears  that  one  of  the  de- 
feuilants  hiul  purchased  the  mortgaged  prop- 
erty and  assumetl  the  pf>yment  of  the  mort- 
gage, and  he  flies  a  cross-petition  In  a  fore- 
closure action,  setting  up  that  the  mortgagee 
is  estopiied  by  a  former  Judgment,  but  in 
nevertbelcMS  harasHlng  him  with  actions  and 
asking  that  his  title  be  quieted,  the  mort- 
gage canceled,  and  the  mortgagee  restraineil 
from  bringing  any  further  actions  thereon, 
but  make  an  offer  to  i>ay  what  is  Justly  due 
on  the  mortgage.  It  was  held  that  the  trial 
<-ourt  committed  no  error  in  refusing  him 
such  alfirmative  relief. 

Whitehead  v.  Stevens.  54  Okla.  337,  152 
Pac.  446. 

(1915)  The  maxim  that  he  who  seeks 
equity  must  do  equity,  does  not  apply  to 
cases  where  the  party  is  not  seeking  relief 
under  the  general  equitable  Jurisdiction  of 
the  court,  but  is  seeking  to  avail  himself  of 
a  suhstiinlml  right  under  the  express  pro- 
visions of  a  stfitiito  passed  to  protect  the 
right  he  is  seeking  to  enforce. 

Oates  V.  Freeman.  57  Okla.  449,  157  I'ac. 
74. 

II.  LACHES  AND  STALE  DEMANDS. 

Affecting  right  of  action  to  reform  instru- 
ments, see  Reformation  of  Instruments,  i 
16. 

Affecting  right  to  certiorari,  see  Certiorari, 
815. 

Application  of  doctrine  to  legal  demands,  see  i 
imitation  of  Actions,  SS  1-26.  I 


S  28.   Gronnds  and  essentialt  of  bar. 

An  equitable  proceeding  could  not  be  main- 
tained In  1898  against  certain  members  of 
the  Old-Settler  Cherokee  Indians,  to  estab- 
lish a  claim  accrued  over  21  years  as  a  lien 
on  a  fund  received  for  distribution  from  the 
government  as  such  demands  are  stale. 

(1900)  Hanks  v.  Hendricks,  3  Ind.  Ter. 

415,  58  S.  W.  669;  (1901)  Duval  t. 

Hendricks.  4  Ind.  Ter.  94,  64  S.  W. 

1089. 

S  29.  Lapse  of  time. 

(1911)  Where  plaintiffs  wait  six  months, 
after  discovery  of  an  alleged  fraud,  to  in- 
stitute an  action  to  be  relieved  therefrom, 
and,  after  the  action  has  been  pending  for 
2%  years,  suffer  the  same  to  be  dismissed 
for  want  of  prosecution,  and  no  steps  are 
taken  to  reinstate  the  cause  until  the  lapse 
of  another  3%  years,  and  after  a  motion  to 
reinstate  la  denied,  they  permit  four  months 
to  expire  before  instituting  a  second  action, 
and  there  is  no  evidence  to  explain  such 
delays,  it  was  not  error  for  the  trial  court 
to  deny  plaintiffs  relief  and  dismiss  their 
action  on  account  of  their  laches. 

Skinner  v.  Scott,  29  Okla.  364,  118  Pac. 
394. 

(lyifi)  While  delay  of  a  lessor  in  tak- 
ing steps  to  prevent  the  wrongful  use  of 
tlie  leased  premises  by  the  lessee  may  affect 
the  question  of  damages,  yet  it  will  not 
prevent  the  lessor  from  enjoining  further 
trespass  and  unwarranted  use  of  the 
premises. 

Shnrum  v.  Whitehead  Coal  Mining  Co., 
■223  Fed.  282. 

§30.  Prejudice  from  delay  in  general. 

(li*21)  There  is  no  class  of  property  more 
subject  to  vital  and  sudden  valuation  than 
mining  lands  and  persons  having  claims  to 
such  property  are  bound  to  the  utmost  dUi- 
L'ence  In  enforcing  them  and  there  Is  no 
i-lai!s  of  cases  In  which  the  doctrine  of  laches 
has  been  more  relentlessly  enforced. 
Sturm  V.  Wiess,  273  Fed.  457. 

§  31.  Excuses. 

S  32.   Pecuniary  condition,  insolvency,  or 

bankmpicy. 

A  court  of  equity  will  not  grant  relief 
itgaiust  un  adverse  decision  of  the  townsite 
trustees,  appointed  under  Act  Cong.  May  14, 
isno,  oh.  207,  26  Stat.  109  (U.  S.  Comp. 
Stat,  inoi,  p.  1463),  on  a  contest  In  which 
plaintiff  failed  to  deposit  the  required  fee 
for  expenses,  though  such  failure  was  be- 
cause of  plaintiff's  poverty. 

(ISiH)  Twine  v.  Carey.  2  Okla.  249,  37 

Pac.  1096;  (1805)  Matthews  v.  Toung. 

2  Okla.  616.  39  Pac.  387. 

5  33.    Application  of  doctrine  In  general. 

(1016)  What  constitutes  a  stale  claim  in 
equity  is  not  determined  by  lapse  of  time 
alone,  but  the  question  must  be  determined 
liy  the  facts  and  circumstances  of  each  case 
and  according  to  right  and  Justice. 

Indian  Land  &  Trust  Co.  v.  Owen,  63 
Okla.  127,  162  Pac.  818. 
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S34.  Following  sutote  of  limitations. 

The  rule  seems  to  be  that,  In  tbe  absence 
of  actual  fraud,  equity  adopts  tbe  periods  of 
tbe  statutes  of  limitations. 

(1912)  Wilson  T.  Bombeclc,  —  Okla.  — , 
127  Pac.  440;  (1912)  WUson  v.  Bom- 
beck,  38  Okla.  498,  134  Pac.  382. 

(1917)  Where  an  action  is  not  barred 
by  the  statute  of  limitations,  tbe  doctrine 
of  laches  does  not  apply  where  plaintiff  does 
not  ask  for  equitable  relief,  but  only  seeks 
to  enforce  a  plain  legal  title  In  a  court  of 
law,  'except  In  so  far  as  such  laches  may 
constitute  an  element  of  estoppel. 

Hesner  t.  Cooper,  62  Okla.  263, 162  Pac 
1112. 

III.  PARTIES  AND  PROCESS. 

fi  35.  Parties  in  general. 

S  36.   .Nature  and  extent  of  interest. 

Courts  of  equity,  in  tlieir  "delight  to  ao 
complete  Justice,  and  not  by  halves,"  hold 
tliat  as  a  general  rule  all  persona  materially 
interested,  either  legally  or  beneQcially,  in 
the  subject-matter  of  a  suit,  are  required 
to  be  made  parties  either  plaintlCt  or  defend- 
ant, bowei'er  numerous  they  may  be,  so  that 
there  mny  be  a  complete  decree,  which  should 
bind  tbem  all. 

(1896)  Paine  v.  Foster,  9  Okla.  213.  63 
Pac.  109,  aSlrmed,  as  modified,  on  re- 
hearing (1899)  9  Okla.  257.  60  Pac. 
262. 

IV.  PLEADING. 

In  suits  for  cancellation  of  instruments,  see 
Cancellation  of  Instruments,  S  17. 

In  suits  for  injunction,  see  Injunction,  §S  51- 
53. 

In  suits  to  quiet  title,  see  Quieting  Title, 
114. 

(A)  ORIGINAL  BILL. 

S  37.  Form  and  snfficiency  of  allegations  in 
general 

(1910)  An  aUegation  in  a  biU  In  equity 
to  set  aside  a  conveyance  for  fraud  pre- 
liminary to  the  contest  of  a  will,  which 
states,  in  substance,  that  if  It  should  be 
found  upon  the  hearing  that  the  considera- 
tion received  by  plaintiff  for  the  execution 
of  the  conveyance  was  not  money  of  the 
testatrix  of  the  will,  whose  sole  heir  at  law 
plaintiff  is,  but  was  money  of  the  defenflaut, 
l)laintlff  is  willing  to  do  equity  and  will, 
upon  the  establishment  of  the  fact,  repay 
such  money  with  interest  to  defendant,  and 
is  wnilng  to  hare  the  relief  awarded  made 
subject  to  such  repayment  within  a  time  to 
be  fixed  by  the  conrt,  constitutes  a  sufficient 
oCTer  to  do  equity. 

Gidney  v.  Chappel,  26  Okla.  737. 110  Pac. 
1099. 

§  38.  Mnltifartoiuness. 

9  39.   Hisjoinder  of  caosc"  of  action. 

(1909)  A  bill  In  equity  to  cancel  a  large 
nnmber  of  distinct  conveyances  of  alloted 
lands,  In  no  way  connected  with  each  other. 


which  Joins  the  grantees  as  defendants,  and 
is  filed  by  tbe  United  States  on  bebalf  of 
the  grantors,  was  held  to  be  multifarious. 
United  States  v.  Allen,  171  Fed.  907. 

9  40.   Misjoinder  of  defendants. 

(1909)  Wherein  a  suit  to  cancel  patents 
to  Indian  lands  alleged  to  have  been  pro- 
cured by  fraud,  and  to  restore  the  land  to 
the  Indian  nation,  the  bill  held  not  multi- 
farious because  subsequent  grantees  are 
made  parties  defendant  upon  the  allegation 
that  they  purchased  with  knowledge  of  tbe 
fraud,  since  they  have  a  common  interest 
In  the  validity  of  the  original  patent,  which 
Is  alleged  to  have  been  procured  by  fraad. 

United  States  v.  Rea-Reed  Mill  &  Eleva- 
tor Co.,  171  Fed.  501. 

(1910)  A  bill  aied  by  the  United  States 
for  the  cancellation  of  a  large  number  of 
allotted  lands,  made  in  violation  of  the  stat- 
ute against  alienation  of  such  lands,  was 
held  not  multifarious. 

United  States  v.  AUen,  179  Fed,  13. 

The  fact  that  a  suit  to  cancel  conveyances 
of  allotted  lands  involved  a  large  number 
of  separate  conveyances  by  individual  al- 
lottees, does  not  render  the  bill  In  equity 
bad  u|ion  the  objection  of  multifariousness 
or  misjoinder. 

(1912)  Heckman  v.  United  States,  224 
U.  S.  413,  56  L.  ed.  820,  32  Sap.  Ct 
424;  (1912)  Hnllen  v.  United  States, 
224  U.  S.  448,  66  L  ed.  834,  32  Snp.  Ct 
494. 

(B)   CROSS  BILL  AND  PLEA  AND  AN- 
SWER THERETO. 

§  41.   Necessity  for  cross-bill. 

(1904)  It  is  the  better  practice  for  a 
defendant  asking  affirmative  relief  In  equity 
to  file  a  cross-bill. 

Parrott  V.  Crawford,  5  Ind.  Ter,  103, 
82  S.  W.  688. 

§  42.   Parties  and  process. 

(1915)  Where  tbe  United  States  sues  to 
cancel  conveyances  of  allotted  lands,  equity 
rule  30  does  not  authorize  tbe  filing  of  a 
cross-bill  praying  that  persons  claiming  an 
interest  In  the  lands  adverse  to  it,  be  Joined 
as  parties,  and  be  required  to  litigate  their 
claims. 

Woods  V.  United  States,  223  I^d.  316. 

(191.5)  New  parties  can  not,  as  a  general 
rule,  be  introduced  Into  a  suit  by  means  of 
a  cross-bill,  and  a  bill  for  such  purpose  may 
properly  be  dismissed. 

Woods  T.  United  States,  223  Fed.  316. 


(C)  DEMURRER,  EXCEPTIONS  AND  MO- 
TIONS. 

S  43.   Hearing  and  determination  on  demurrer. 

(1914)  Before  a  court  should  sustain  a 
demurrer  to  a  bill  by  reason  of  matters  of 
which  it  will  take  Judicial  notice,  there 
should  be  a  very  clear  case. 

United  States  v.  Mackey.  216  FeA.  126. 
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§44.  Metiont  relating  to  pleadlngi. 

S  4S.   In  generaL 

(1919) .  Wbere  a  grantor  is  entitled  to 
bave  a  .deed  reforniMl  for  mutual  mistake 
and  misrepresentation  of  tbo  grantee  so  as 
to  convey  only  a  balf  Interest  a  cross-bill 
and  suit  to  gnlet  title  by  subsequent  grantees 
showing  that  the  grantor  Inherited  the  entire 
Interest  raises  a  question  of  fact  and  should 
be  submitted  to  the  jury. 

Bamett  r.  Kunkle,  256  Fed.  644. 

§  46.   Striking  oat  part  of  pleading. 

(1914)  In  a  suit  by  foreign  railroad  com- 
pany Id  the  federal  court  to  enjoin  state  of- 
ficers from  enforcing  a  forfeiture  of  its  right 
to  do  business  within  the  state  because  of 
the  asertion  by  comidalnant  of  the  right 
of  removal  of  a  cause  from  the  state  to 
a  federal  court,  allegations  In  the  answer 
which  challenge  Ihe  foreign  citizenship  of 
the  complainant,  were  properly  stricken,  since 
such  Issue  should  have  been  raised  In  the 
proc(!eding  for  removal. 

Harrison  v.  St.  Louis  &  S.  F  R.  Co., 

232  U.  S.  318.  58  L  ed  621,  34  Sup  Ci. 

333. 


(D)  S1G>'ATURE.  VERIFICATION.  AND 
SERVICE 

S  47.   Snfiicieney  of  verification. 

(1017)  Pleadings  examined,  and  held  that 
the  allegations  of  the  verified  answed  did 
not  join  an  issue  of  fact  as  to  the  execu- 
tion of  the  note  and  mortgage  involved,  and 
that  It  was  not  error  to  admit  these  Instru- 
ments In  evidence  without  first  proving  their 
execution. 

Gamett  v.  Storm,  64  Okla.  137,  166  Pac. 
401. 


V.  EVIDENCE. 

In  suits  for  Injunction,  see  Injunction,  §S 

C6.  57. 

In  suits  to  quiet  title,  see  "Quieting  Title," 
§16. 

S  48.  Answer  as  evidence. 
S  49.   RcBponuTenesi. 

(1912)  Where  a  case  is  set  down  for 
hearing  on  bill,  answer  and  replication,  only 
tiiose  averments  of  the  answer  which  are 
responsive  to  the  bill  are  taken  as  true.  All 
allegations  in  avoidance  or  Justification  are 
denied  by  the  replication  and  are  taken  as 
untrue. 

Ritterbusch  v.  Atchison,  T.  &  S.  F.  Ry. 
Co^  198  Fed.  46. 


VI.  DISMISSAL  BEFORE  HEARING. 

S  50.   Involuntary  dismiBeal. 

S  51.  Motion  and  determination  thereof. 

(IfiOS)    Where  a  court  of  equity  has  no 
Jurisdiction,  the  decree  of  dismissal  must 
adjudge  thnt  It  is  rendered  npon  that  ground, 
or  provide  that  It  is  made  without  prejudice. 
Indian  Land  &  Trust  Co.  v.  Sbooifelt, 
135  Fed,  484. 


S  52.   Diimiual  on  court's  own  motion. 

(1918)  A  court  of  equity  will,  on  Its  own 
motion  dismiss  a  bill  If  it  appears  that  the 
relief  prayed  for  would  injuriously  affect  per- 
sona materiallr  interested  in  the  subject- 
matter  who  are  not  made  parties  to  the 
suit. 

United  States  r.  Bean,  253  Fed.  1. 

S  53.   Dismissal  without  prejudice. 

(1901)  Where  a  federal  court  of  the  In- 
dian Territory  dismisses  a  foreclosure  salt 
for  want  of  Jurisdiction,  the  mortgage  cover- 
ing Indian  lands,  a  decree  that  the  plaintiff 
take  nothing  by  bis  suit,  and  that  the  de- 
fendant recover  costs,  Is  erroaeous,  as  It  is 
such  a  final  decree  as  would  bar  a  further 
recovery  by  the  plaintiff,  though  be  still  baa 
l^t  his  action  at  law  upon  the  notes  se- 
cured. 

Crowell  V.  Young.  4  Ind.  Ter.  36.  04  S. 
W.  607. 


VII.  HEARING.  SUBMISSION  OF  ISSUES  TO 
JURY.  AND  REHEARING. 

§  54.   Submission  of  iasnea  to  jnry. 

S  55.   In  general. 

(1899)  lu  equity  proceedings  the  Ju^e 
may  call  a  Jut7  to  advise  him  upon  ques- 
tions of  fact;  but  be  may  adopt  or  reject 
their  conclusions  as  he  sees  fit 

Barnes  v.  I^nch,  0  Okla.  156.  59  Pac. 
996. 

(1906)  In  an  action  for  the  cancellation 
of  a  deed  the  Jury  sits  In  an  advisory  ca- 
pacity, and  a  party  can  not  complain  of 
refusal  by  the  court  to  submit  special  in- 
terrogatories, as  such  submlsalon  lies  solely 
within  tlie  sound  discretion  of  ihe  court, 
and  it  may  adopt  or  reject  such  as  it  deems 
proper. 

.Mosicr  v.  Walter,  17  Okla.  305,  87  Pac. 
877. 

In  cases  of  equitable  cognizances,  while 
the  Judge  may  call  in  a  Jury  or  consent  to 
one,  for  the  purpose  of  advising  him  upon 
questions  of  fact,  be  may  adopt  or  reject 
their  conclusions,  as  he  sees  fit,  and  tbe 
whole  matter  must  eventually  be  left  to  him 
to  determine,  and  instructions  to  the  Jury . 
furnish  no  ground  of  error  upon  appeal,  it 
being  not  only  the  right,  but  ttie  duty,  of 
tbe  court  to  have  determined  all  questions 
of  fact  as  well  as  law. 

(1914)  Kentucky  Bank  &  Trust  Co.  v. 

Prltchett.  44  Okla.  87,  143  Pac.  338; 

(191S)  Gamel  v.  Hynds.  69  Okla.  — , 

171  Pac.  920. 

9  56.   Proceedings  at  trial. 

( 1917 )  Where  the  court  uses  a  Jury 
merely  in  an  advisory  capacity  in  the  trial 
of  a  suit  in  equity,  the  order  In  which  proof 
Is  introduced  is  largely  discretionary  with 
the  trial  court,  and  in  furtherance  of  Jus- 
tice the  trial  court  may  reopen  the  case  at 
any  time  during  tbe  progress  of  the  trial 
to  enable  additional  proof  to  be  introduced 
upon  any  matter  properly  before  it 

Gamett  v.  Storm,  64  Okla.  137,  166  Pac. 
4/01, 
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1 57.   Verdict  and  findings. 

(1899)  Id  equity  the  verdict  of  a  Jury  Is 
merely  advisory,  and  the  court  is  at  liberty 
to  disregard  It,  In  whole  or  in  part 

McMillan  V.  McKee.  2  Ind.  Ter.  829.  63 
S.  W.  824. 

(1906)  In  a  suit  In  equity,  where  the 
Judge  has  called  in  a  Jury  to  pass  on  ques- 
tions of  fact,  he  may  adopt  or  reject  their 
conclusions,  and  the  whole  matter  must  event- 
ually be  left  to  blm  to  determine. 

Tohin  T.  O'Brleter,  16  Okla.  600,  86  Fac. 
1121. 

(1906)  Where  in  an  equity  suit  the  court 
submits  special  questions  of  fact  to  a  jury, 
the  answers  returned  are  advisory,  and  the 
court  may  decide  for  itself  all  questions  of 
fact  and  the  law  in  the  case. 

Tohin  T.  O'Brleter,  16  Okla.  500,  85  Pac. 
1121. 

(1916)  In  cases  of  equitable  cognizance, 
while  questions  of  fact  may  be  submitted  to 
a  Jury,  Its  verdict  Is  merely  advisory,  and 
may  be  adopted  or  rejected  by  the  court, 
whose  duty  it  is  ultimately  to  determine 
all  questions,  both  of  fact  and  law,  anA  al- 
leged errors  In  Instructions  to  the  jury  in 
such  case  afford  no  ground  for  review  upon 
Appeal. 

Anderson  v.  Kelley,  67  Okla.  109,  156 
Pac.  1167. 

(1917)  The  trial  court  had  the  right  to 
submit  any  question  fact  to  a  Jury  upon 
which  he  desired  the  aid  of  the  Jury,  nnd 
the  finding  of  the  Jury  was  only  advisory, 
and  where  the  trial  court  adopted  the  find- 
ing of  the  Jury  as  to  the  date  of  the  forma- 
tion of  the  partnership,  and  the  evidence  sup- 
ports the  same,  such  fact  may  be  treated  as 
settled  in  the  appellate  court 

Baughman  t.  Hebard,  65  Okla.  208,  166 
Pac.  88. 

(1917)  In  the  trial  of  a  suit  In  equity 
the  court  may  call  In  a  jury  for  the  pur- 
pose of  advising  the  court  upon  specific  ques- 
tions of  fact,  and  the  court,  in  its  discre- 
tion, may  adopt  or  reject  any  or  all  such 
findings  made  by  the  jury.  In  suGh  case 
a  general  verdict  by  the  Jury  Is  not  neces- 
sary, unless  the  trial  court  requires  it 

Gamett  t.  Storm,  64  Okla.  137,  166  Pac. 
402. 

S  58.  Decision. 

(1918)  It  is  not  only  the  right  but  the 
duty  of  the  court  in  such  cases  to  finally 
determine  all  questions  of  ffict  as  well  as 
of  law,  and  where  the  record  shows  that 
the  court  did  not  adopt  the  findings  of  the 
Jury,  but  especially  disagreed  therewith,  a 
Judgment  of  the  court  based  on  the  findinga 
of  the  Jury  must  be  reversed. 

Gamel  v.  Hynds,  69  Okla.  — ,  171  Pac. 
020. 

S  59.  Rehearing. 

(1904)  Questions  as  to  alleged  error  in 
the  taking  of  depositions  or  in  the  master's 
report  should  be  raised  by  motion  and  ex- 
ceptions before  judgment,  rather  than  by 


VII.  VIII.  I M 

motion  for  rehearing  below,  when  the  errors 
are  the  result  of  negligence  of  counsel. 
,  Bracey-Welles  Const  Co.  v.  Terry  & 

Cambron,  5  Ind.  Ter.  377,  82  8.  W. 

846. 

Vin.    MASTERS    AND  COMMISSIONERS, 
AND  PROCEEDINGS  BEFORE  THEM. 

9  60.   Order  of  reference. 

(1908)  The  mere  failure  of  a  party  to 
object  to  a  general  order  of  reference  to 
a  master  before  commencement  of  the  suit 
does  not  amount  to  such  consent  to  such 
reference  as  will  render  the  finding  of  the 
master  upon  the  conflicting  evidence  unas- 
sailable under  the  rule  announced  In  Kimber- 
ly  v.  Arms,  120  U.  S.  512. 

Guaranty  Gold  Bond  &  Sav.  Co.  v,  Ed- 
wards. 164  Fed.  008. 

9  61.  Evidence  on  reference. 

(1912)  Where  a  master  to  whom  a  case 
has  been  referred,  after  hearing  a  portion 
of  the  evidence,  refused  to  hear  further  evi- 
dence of  witnesses  tlien  in  attendance  until 
a  fee  which  he  had  himself  fixed  should  be 
paid,  it  was  Iield  error. 

Scroggy  T.  Kelley,  32  Okla.  398,  122  Pac. 
694. 

S  62.  Report 

(1008)  The  finding  of  facts  of  a  master 
commissioner  Is  not  merely  advisory  to  the 
court,  but  has  the  force  and  effect  of  a 
special  verdict  of  a  Jury;  and  If  there  is 
uuy  evidence  reasonably  tending  to  support 
It,  the  court  will  not  sustain  exceptions 
thereto. 

Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas 
Co.,  22  Okla.  347,  97  Pac.  1007. 

§  63.   Form  and  sufficiency  in  generaL 

(1899)  The  Inclusion  by  a  master  in  his 
report  of  incompetent  evidence.  Is  not  ground 
for  reversal,  since  the  court  in  forming  its 
Judgment  is  presumed  to  have  disregarded  all 
incompetent  testimony. 

McCurtain  v.  Grady,  1  Ind.  Ter.  107, 
38  S.  W.  65. 

§  64.   Operation  and  effect. 

Exceptions  to  a  master's  report  are  prop- 
erly overruled,  where  the  evidence  upon  the 
facts  found  by  the  master  Is  confilcting. 

(1901)  Griffin  v.  Smith,  5  Ind.  Ter.  89. 
82  S.  W.  684,  reversed  (1906).  143 
Fed.  865. 

(1907)  Under  Mansf.  Dig.  5  5272  (Ind. 
Ter.  Ann.  Stat.  1890,  8  3477),  providing  that 
a  master's  report,  so  far  as  not  excepted 
to  shall  stand  good  unless  It  shall  appear 
on  the  face  of  the  report  or  from  the  evi- 
dence that  it  is  erroneous,  and  also  under 
the  common  law,  a  master's  findings  are  only 
advisory  to  the  court 

Guarantee  Gold  Bond,  Loan  &  Savings 

Co.  V.  Edwards,  7  Ind.  Ter.  297,  104 

S.  W.  624. 

(1907)  Where,  In  a  suit  by  an  equitable 
owner  to  charge  a  purchaser  as  trustee  of 
tifae  legal  title,  it  appeared  that  a  third  p«r- 
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son,  to  defraad  tbe  equitable  owner,  pro- 
cured the  placing  of  tbe  title  In  the  name 
of  the  grantor  of  the  purchaser,  and  tbe 
master  reported  that  the  grantor  had  no 
"right  or  color  of  right"  in  the  property, 
and  recommended  that  the  purchaser  should 
execute  a  deed  tfi  the  equitable  owner,  the 
finding  was  not  Inconsistent  with  tiie  rec- 
ommendation; the  finding  of  no  "right  or 
color  of  right"  in  the  grantor  referring  to 
the  eqnitable  right,  and  not  to  tbe  legal 
right 

Tye  T.  Mauley,  7  Ind.  Ter.  332,  104  S. 
W.  636. 

(1908)  A  commissioner's  fintliugs  of  facts 
upon  tbe  evidence  taken  by  him  can  not  be 
impeached,  in  the  absence  from  tbe  record 
of  bis  certificate  or  other  competent  proof, 
eitber  that  the  evidence  presented  is  the 
entire  evidence  taken  by  htm,  or  that  it : 
contains  all  the  evidence  which  was  before 
blm  relative  to  the  specific  finding  or  find- 
ings challenged.  , 
Guaranty  Gold  Bond  &  Sav.  Go.  t.  Ed- 
wards, 164  Fed.  008. 

(1908)  Where  a  case  is  referred  to  a 
master,  and  the  court  orders  bim  to  take 
and  report  tbe  evidence,  and  he  reports  the 
evidence,  it  will  be  presumed  that  he  made 
return  of  all  tbe  evidence  adduced  before 
bim  in  tbe  case  referred  to  him,  where  there 
is  no  evidence  to  tbe  contrary. 

Guaranty  Gold  Bond  &  Sar.  Go.  t.  Ed- 
wards, 164  Fed.  90a 

Under  tbe  law  in  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  where  a  cause  was 
referred  to  a  master  over  objections  of  a 
party  for  any  purpose,  except  to  take  testi- 
mony and  state  an  account,  the  report  was 
persuasive  only,  and  was  not  entitled  to  the 
same  weight  as  tbe  verdict  of  a  Jury. 

(1910)  Byrd  v.  Hammett,  27  Okla.  641, 

117    Pac.    185;    (1912)    Scroggy  v. 

Kelley,  32  Okla.  308,  122  Pac.  694; 

(1912)  Curry  v.  McDanlel,  33  Okla.  19, 

124  Pac.  319. 

9  65.   ObjectiMis  and  exceptions  to  report 

and  hearing  thereof. 
(1899)  Under  Mansf.  Dig.  8  6271  (Ind. 
Ter.  Ann.  Stat.  1899,  8  3476),  providing  that 
exceptions  to  a  master's  report  must  be  made 
within  four  days  after  tbe  Qrst  day  of  tbe 
term  of  the  court  at  which  the  report  Is 
made,  when  the  report  is  made  after  tbe 
first  day  of  tbe  term  exceptions  thereto  may 
be  made  within  four  days  after  the  rciwrt 
is  filed. 

Hampton  v.  Mayes.  3  Ind.  Ter.  65,  53 
S.  W.  483. 

(1890)  Under  Mansf.  Dig.  Ark.  8  5271 
(Ind.  Ter.  Ann.  Stat.  1890,  8  3476),  provid- 
ing that  all  exceptions  to  the  report  of  a 
master  shall  be  in  writing,  and  filed  In  four 
days  after  the  first  term  of  court  in  which 
It  Is  made,  If  tbe  term  so  long  continue, 
and,  If  not,  before  the  end  of  the  term,  and 
shall  be  disposed  of  without  delay,  it  Is  not 
necessary  to  an  exception  thereto  tbat  tbe 
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error  complained  of  should  have  been  pointed 
out  to  the  master  so  be  could  correct  It 
before  making  his  report. 

Daagherty  v.  Bogy,  3  Ind.  Ter.  197,  53 
S.  W.  542. 

(1907)  An  exception  to  the  report  of  a 
master  which  disputes  the  report  as  to  a 
matter  of  fact  raises  an  issue  of  fact  wnich 
requires  a  bearing  of  evidence  which  must 
be  taken,  submitted  to  the  trial  court,  and 
preserved  In  tbe  record  by  a  certificate  of 
evidence,  or  the  report  must  stand. 

In  re  Berryhill  a  Estate,  7  Ind.  Ter.  SBS, 
601,  104  S.  W.  847,  850. 

(1911)  Under  tbe  statute  in  force  in  the 
Indian  Territory  at  the  time  a  case  was  tried 
(Mansfield's  D^est  of  the  Lews  of  Arkan- 
sas, 10270),  which  provides  that  "The  mas- 
ter sliall  report  on  alt  cases  referred  to  blm 
as  speedily  as  possible,  reciting  in  his  re- 
port the  order  of  the  court  referring  tbe 
cause  to  him,  •  •  *  and  all  other  proceed- 
ings had  therein,  and  return  tbe  same,  to- 
gether with  tbe  testimony,  to  tbe  court," 
it  is  error  for  tbe  court  to  render  judgment 
on  tbe  report  of  a  master  In  chancery  with- 
out having  the  testimony  taken  at  tbe  bear-, 
ing  before  it,  when  there  were  exceptions 
to  the  report  which  would  require  an  exami-. 
nation  of  the  evidence  to  pass  on  Intelli- 
gently. 

T.  H.  Rogers  Lumber  Co.  v.  McGonnell. 
28  Okla.  778,  116  Pac.  174. 

9  66.  RecommittaL 

(1912)  Under  tbe  law  In  force  in  tbe  In- 
dian Territory  prior  to  statehood,  where  a 
copy  of  a  judgment  was  offered  In  evidence 
before  a  master  in  chancery,  excluded  by  bim 
and  exceptions  saved  by  the  party  offering 
it,  it  was  not  error  for  tbe  court  upon  sus- 
taining tbe  exceptions  to  tbe  report  of  tbe 
master  to  consider  the  judgment  so  offered 
without  re-referring  the  case  to  the  master, 
where  the  Judgment  was  copied  btto  the 
report  of  the  master,  and  was  properly  ad- 
missible in  evidence. 

Ferryman  v.  Woodward,  37  Okla.  792, 
133  Pac.  244. 


IX.  DECREE  AND  ENFORCEMENT  THERE- 
OF. 

In  particular  proceedinffa. 
See  Divorce,  88  37,  38. 

Determination  of  prescriptive  and  appro- 
priated water  rights,  see  Waters  and  Water 
Courses,  8  2& 

To  establish  and  enforce  trusts, 

986.  — 

To  foreclose  mortgage,  see  Mortgages,  1 138. 

9  67.   Decree  pro  confeHo. 

9  68.   Opening  or  setting  aside. 

( 1911 )    An   order    pro   confesso,  taken 
against  a  defendant,  may,  under  equity  rale 
19,  be  vacated  on  motion  and  showing,  and 
the  time  for  filing  an  answer  be  enlarged. 
ITnited  States  v.  Whitmore,  188  FM. 
422. 
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i  69.   Final  decree. 

(1898)  Where  the  next  day  after  a  bear* 
ing  and  report  by  the  master  appointed  to 
take  testimony  on  an  application  by  an  al- 
lied pledgor  to  have  a  receiver  appointed, 
to  enjoin  the  pledgee's  assignee  for  the  bene- 
fit of  creditors  from  taking  possession,  and 
for  an  accounting,  the  jndge  in  chambers, 
without  notice  to  plaintiff,  confirmed  the  re- 
port; and  several  months  afterwards,  plain- 
tiff moved  to  vacate  that  Judgment,  and  filed 
exceptions  to  the  report;  and  on  the  bear- 
ing of  tbis  motion  the  testimony  taken  be- 
fore the  master  was  produced,  and  the  court 
again  confirmed  the  master's  report,  and  en- 
tered Judgment  for  defendants ;  held  that  the 
Judgment  was  erroneous,  since  there  bad 
been  no  lawful  trial  on  tbe  merits. 

Simon  v.  Thompson,  1  Tnd.  Ter.  604,  43 
S.  W.  861. 

S  70.   Nature  and  extent  of  relief  in  geoeraL 

(1910)  The  relief  granted  In  equity  is 
such  as  the  nature  of  tbe  case,  the  law  ana 
tbe  facts  demand,  not  at  the  beginning,  but 
at  the  time  the  decree  la  entered  In  the  liti- 
gation. 

Superior  Oil  &  Gas  Co.  v.  Meblin,  25 
Okla.  809,  108  Pac.  545. 

S  71.   Conformity  to  pleadingB  and  proofs. 

(1907)  While  a  prayer  for  general  relief 
to  a  bill  In  equity  will  justify  the  court  in 
adjudicating  all  matters  connected  with  the 
transaction,  It  can  not  take  Jurisdiction  of 


Independent  transactions  between  the  parties 
actionable  at  law. 

Sayer  v.  Brown,  7  Ind.  Ter.  676,  104 

8.  W.  877. 

S  72.   Entry  and  record. 

(1898)  On  application  to  a  master  in 
chancery  for  a  temporary  restraining  order, 
and  an  order  appointing  a  receiver,  tbe 
master  took  testimony,  and  reported,  not  only 
against  allowing  the  interlocutory  orders,  but 
also  on  the  facts  of  the  case,  and  condoded, 
as  a  matter  of  law,  that  plaintlfF  was  not 
entitled  to  the  relief  prayed  for.  Held,  that 
an  order  of  court  confirming  such  report  was 
a  final  Judgment  on  the  merits,  which  could 
not  be  entered  In  vacation. 

Simon  V.  Thompson,  1  Ind.  Ter.  604,  43 
S.  W.  861. 

ERROR. 

See  also  Appeal  and  Error ;  Harmless  Error ; 
Petition  in  Error. 

Confession  of  error  by  attorn^  ^neral,  see 
Intoxicating  LIguora,  1 76. 

Correction  by  certiorari,  see  Certiorari,  §  12. 

Dismissal  of  petition  in  error,  see  Appeal 
and  Error,  8  208. 

How  saved  for  review  on  appeal,  see  Appeal 
and  Error,  §5  212.  658. 

In  admission  of  evidence  cured  by  other  evi- 
dence, see  Appeal  and  Error,  S  633. 

Palpable  error,  see  Wills,  S  60. 

Parties  to  proceeding  In  error,  see  Appeal 
and  Error,  S  182. 


ESCAPE. 

This  topic  INCLUDES  voluntary  departure  and  attempts  of  prisoners  to  flee  from 
legal  custody;  voluntary  or  negligent  allowance  by  oSlcers  of  such  departure;  aiding 
such  escape  and  concealing  or  harboring  escaped  prisoners;  and  criminal  responsibility 
therefor. 

It  EXCLUDES  civil  liabilities  of  officers  for  permitting  escape  (SberifTs) ;  reslst- 
li^  or  obstructing  arrest  (Obstructing  Justice). 


Analysis. 

§  1.    Nature  and  elements  of  offenses  in  general. 

§  2.    Escape  suffered  by  officer. 

§  3.   Aiding  escape. 

§  4.    Persons  liable. 

§  5.    Indictment  or  infonnation. 

§6.  Trial. 

§  7.    Sentence  and  punishment. 

Cross-References. 


Appeal  of  fugitive  will  not  be  considered,  see 
Criminal  Idiws,  S681. 

Of  convicted  defendant  with  incomplete  sen- 
tence, see  Criminal  Ijiw,  S  749. 

Of  defendant,  efTect  on  appeal,  see  Criminal 
Law,  f  681. 


Instruction  relating  to,  see  Criminal  Law, 
S471. 

Killing  of  person  guilty  of  misdemeanor  to 
prevent  bis  escape,  see  Sheriffs  and  Con- 
stables,  i  37. 

Right  to  shoot  person  attempting  to  make, 
see  Homicide,  187. 
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S  1.  Nature  and  element*  of  offeneea  in  gen- 
eraL 

(1897)  Where  a  person  Is  held  crlmlnjtlly 
reBpoQSible  for  permitting  a  prisoner  as  bis 
charge  to  escape,  intent  does  not  enter  into 
the  element  of  the  crime,  and  the  fact  that 
the  crime  of  permitting  a  felon  to  escape 
was  made  under  a  mistake  of  fact  is  no  de- 
fense. 

Garver  v.  Territory,  5  Okla.  342,  4&  Pac. 
470. 

(1913)  Penal  Code.  §  2146.  and  Code  of 
Criminal  Procednre,  i  7073,  are  not  repug- 
nant 

faster  V.  State,  8  Okla.  Cr.  718, 130  Pac. 
810. 

(1913)  Under  Code  of  Criminal  Proce- 
dure, i  7073,  it  Is  merely  a  misdemeanor  for 
a  person  Imprisoned,  pursuant  to  a  sentence 
of  Imprisonment  in  the  county  Jail,  to  break 
jail  and  escape. 

Foster  t.  State,  8  Okla.  Cr.  718, 130  Pac. 
310. 

(1915)  ■\\Tiere  a  convicted  defeiidnnt  Is  at 
liberty,  and  has  not  served  his  sentence,  and 
the  same  is  not  stayed  as  provided  by  law, 
he  may  be  arrested  as  on  escape  and  ordered 
Into  custody  on  the  unexecuted  Judgment. 
Ex  parte  Oliver.  11  Okla.  Cr.  536,  149 
Pac.  117. 

§  2.   Escape  snlTered  by  officer. 

(1897)  It  Is  the  duty  of  officers  who  have 
the  care  and  custody  of  prisoners  to  exer- 
cise that  degree  of  care  which  might  be  rea- 
sonably expected,  according  to  the  circum- 
stances of  each  case,  differing  with  the  grav^ 
ity  of  the  crime  with  which  the  prisoners 
are  charged,  their  strength,  agility,  or  in- 
flrmness,  and  in  all  cases  the  officer  must 
use  ail  appliances  In  the  approved  method 
to  keep  tlie  prisoners  from  escaping;  and 
notliing  short  of  the  care  wiiich  couid  he 
expected  of  a  rensonnbly  prudent  man  when 
placed  in  like  circumstances  will  excuse  an 
officer  for  permitting  prisoners  under  his 
charge  to  escape. 

Garver  v.  Territory,  5  Okla.  342.  49  Pac. 
470. 

(1897)  A  jaiier  will  be  held  criminally 
responsiltle  for  permitting  prisoners  placed 
In  his  care  to  escape. 

Garver  v.  Territory,  5  Okla.  342,  49  Pac. 
470. 

(1913)  Where  a  person  Is  imprisoned  on 
a  Judgment  of  a  court  of  competent  Juris- 
diction, and  later  such  court,  acting  with  the 
county  attorney  and  sheriff,  usurps  the  iiower 
to  relpa^<e,  and  doen  release,  him  from  im- 
prisonment, such  person  is  not  guilty  of 
escape,  technical  or  otherwise. 

Ex  parte  Eley,  9  Okla.  Cr.  70.  130  Pac. 
821. 

§  3.   Aiding  escape. 

(1900)  Under  Stnt  1S93.  81979  (Wil- 
son's Rev.  &  Ann.  Stat.  1903.  S20G4).  it  Is 
a  felony  for  any  person  to  carry  or  send  Into 
any  prison  anything  useful  to  aid  any  pris- 
oner In  making  his  CRcapc,  with  Intent  there- 


by to  facilitate  the  mevpe  of  any  prlwnier 
confined  therein,  where  auch  iviaoner  Is  con^ 
Sued  uix>n  any  charge  or  conviction  of  any 

felony. 

Reeves  v.  Territory,  10  Okla.  194,  61 

Pac.  828. 

S  4.  Persons  liable. 

(1807)  A  person  who  is  placed  in  charge 
of  prisoners  will  be  held  to  the  exercise  of 
that  degree  of  care  which  the  law  holds  a 
reasonably  prudent  man  to  in  order  to  pre- 
vent their  escape. 

Gan  er  v.  Territory,  6  Okla.  842,  40  Pac 
470. 

(1897)  Stat.  1803,  12010  (Wilson's  Rev. 
&.  Ann.  Stat.  1903,  8  2096),  providing  that 
any  olhccr  who  willfully  or  carelessly  allows 
a  person  lawfully  held  by  him  to  go  at  large 
is  euitty  of  a  crime,  is  intended  to  define 
and  denounce  two  crimes,  one  for  willfully 
allowing  a  prisoner  to  escape,  and  the  other 
for  carelessly  allowing  such  escape;  and  any 
one  In  whose  custody  prisoners  are  placed, 
who  carelessly  and  wltbont  criminal  Intent 
permits  a  prisoner  to  escape,  is  guilty  of  the 
crime  of  escape  as  defined  by  statute^ 

Garver  t.  Territory,  5  Okla.  342,  49  Pec 
470. 

§  5.   Indictment  or  information. 

(1R97)  Where  the  crime  charged  in  the 
indictment  was  that  of  allowing  a  prisoner 
to  escape  the  custody  of  the  officers  In  whose 
charge  he  had  been  placed,  and  was  brought 
under  Stat.  18iJ3.  5  2010  (Wilson's  Rev.  ft 
Ann.  Stat.  1003.  S  2096) :  and  the  exception 
which  was  sought  to  be  applied  to  the  de- 
fendant WHS  contained  In  Stat  1893,  §lfKI2 
(Wilson's  Rer.  &  Ann.  Stat.  1903,  11037), 
suImI.  5;  held  that  the  exception  not  being 
within  the  same  clause  that  defines  and  cre- 
ates the  offense,  and  not  constituting  any 
piirt  of  the  description  of  the  offense.  It  to 
not  necessary  tJ^at  the  exception  be  negatived 
in  the  indictment:  the  excepting  statute  tte- 
iiiK  matter  of  defense  only. 

Gar\er  v.  Territory,  5  Okla.  342,  49  Pac. 
470. 

(1918)  Information  in  prosecution  for 
escape  examined,  and  held,  allegations  there- 
of are  Insufficient  to  charge  an  offense  undtf 
llev.  Ijiws  1910.  S2198. 

State  T.  Vaughn,  15  Okla.  Cr.  187,  17B 
Pac  731. 

(191A)   An  information  which  charges  an 

attempt  to  escape  by  a  convict,  while  con- 
fined  hi  the  state  reformatory,  is  sufficient 
to  designate  confinement  in  the  penitentiary 
within  the  meaning  of  Rev.  Laws  1910, 
§219S.  relHting  to  attempts  to  escape  from 
the  i>cnitentiary. 

State  T.  Vaughn,  15  Okla.  Cr.  187,  17S 
Pac  731. 

56.  Trial. 

(1S97)  In  a  .prosecution  for  carelessly  per^ 
with  the  crime  of  carelessly  permitting  a 
prisoner  lawfully  held  In  custody  to  escape^ 
It  is  not  error  for  the  court  to  «h«rge  the 
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Jury  that.  In  determining  whether  or  not  the 
defendant  was  careless,  they  might  consider 
the  giuTity  of  the  crime  with  which  the  pris- 
oners were  charged,  their  sentences,  physical 
strength,,  etc.,  and  that  what  might  be  ordi- 
nary care  for  the  kee9)ing  of  prisoners  held 
for  petty  crimes,  or  where  prisoners  were 
week  and  Infirm,  might  be  gross  negligence 
in  other  casesL 

Garver  v.  Territory,  5  Okla.  342,  49  Pae. 
470. 

(1897)  In  a  prosecution  for  careless  per- 
mitting prisoners  to  escape,  it  was  not  error 
for  the  trial  court  to  charge  that  It  was  the 


duty  of  the  Jailer  to  use  the  doors,  bolts,  and 
locks  of  the  jail  In  a  manner  likely  to  pre- 
vent escapes,  and  in  the  way  they  were 
planned  to  be  used  for  the  safekeeping  of 
ttie  prisoners. 

Garver  v.  Territory,  5  Okla.  342^  49  Pac. 
470. 

§  7.   Sentence  and  punishment. 

(1911)  Penal  Code,  19124,  and  Code 
Grim.  Proc,  1 7073,  are  not  repugnant  to 
each  other. 

Kx  parte  XTartln,  6  Okla.  Or.  2Zi,  118 
Pac.  155. 


ESCHEAT. 

This  topic  INCLUDES  the  reversion  of  land  to  the  state  upon  failure  of  heirs  legally 
competent  to  hold;  dls^odtton  of  escheated  property. 

It  EXCLUDES  effect  of  treaties  on  such  right  (Treaties). 

Analysis. 

S  1.   Constitutional  and  statutory  provisions. 

Cross-Reference. 

Against  trustee  In  bankruptcy,  see  Bank-  ' 
ruptcy,  S24, 


1 1.   Conililutional  and  statutory  provittions. 

(1918)  The  provisions  of  Laws  1007-OS. 
eta.  32,  S  2  (Bev.  Laws  1910,  88437).  that 
proceeds  of  land  escheated  from  corporations 
shall  be  paid  to  the  county  school  fund  of  the 
county  In  which  the  land  is  located  and  to 
the  person  giving  the  Information  upon 
which  such  escheat  proceedings  are  based. 


renders  the  section  repugnant  to  the  provi- 
sions of  const.,  art  11,  which  provide  all  the 
proceeds  of  such  escheat  shall  go  to  the  per-, 
manent  state  school  fund  and  be  apportioned 
among  the  several  common  school  districts 
of  the  state. 

Parwal.Inv.  Co.  v.  State,  71  Okla.  — , 
175  Pac.  514. 


ESCROWS. 

This  topic  INCLUDES  the  delivery  of  deeds  or  other  writings  which  Impose  an 
obligation  to  a  third  person  not  a  party  thereto  to  hold  until  the  fulfillment  of  some 
condition  or  the  happening  of  a  certain  contingency  before  It  Is  to  be  delivered  to  the 
grantee  or  obligee;  authority  of  depositary ;  effect  of  delivery  in  escrow;  wrongful  deliv- 
ery by  depositary. 

It  EXCLUDES  deposits  for  delivery  on  death  of  gi'antor  (Deeds;  Wills);  mortgage 
or  escrow  (Mortgages);  gifts  causa  mortis  (Gifts). 

Analysis. 

§  1  Delivery  to  depositary. 

§  2.  Conditions  or  contingencies. 

§  3.  Operation  and  effect  of  delivery  in  escrow. 

§  4.  Delivery  by  depositary. 

5.  Time  when  instrument  takes  effect. 

6.   In  general. 

.§  7.   Relation  back  to  first  delivery. 

S  8.  Unauthorized  or  wrongful  delivery  by  depositary. 
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Cross-References. 


Contract  to  buy  corporate  stock,  see  Corpora- 
Uons,  184. 

Deli\ery  of  deed  ia  escrow,  see  l^endor  and 

Purchaser,  S  47. 
Delivery  of  promissory  note  to  payee,  see 

BUlB  and  Notes,  S  23. 


Parol  evidence  admissible  to  establish  de- 
posit in  escrow,  see  Evidence,  f  224. 

Recovery  of  money  dexK)8ited  In  escrow  as 
consideration  for  construction  of  a  road, 
see  Contract^  1 138. 

Wrongful  delivery  of  escrow  deed,  see 
B^rows,  1 8. 


I  1.   Delivery  to  depository. 

(1890)  I'arol  evidence  is  ndmisslble  to 
ghow  that  the  delivery  of  a  promissory  note 
to  the  agent  of  an  insurer  wiis  a  conditional 
delivery  in  escrow. 

Jfebllu  V.  Mutual  Res.  Fund  Life  Assn., 
2  Ind.  Ter.  396,  51  S.  W.  1063. 

{  2.   Conditions  or  contingencies. 

(1920)  Where  an  assignment  of  an  oil 
and  gas  lease  was  placed  in  escrow  on  con- 
ditions that,  it  the  assignee  fall  to  start 
active  drilling  on  a  certain  piece  of  land 
within  fifteen  days  from  the  date  of  said 
escrow  agreement,  the  contract  shall  be  null 
and  void,  held,  that  the  coniniencement  of 
active  drilling  within  fifteen  days  was  a  con- 
dition prece<lent,  and  the  failure  to  com- 
mence drilling  within  said  time  rendered  said 
agreement  null  and  void. 

Wagner  v.  Keechi  Oil  &  Gas  Co..  70 
Okla.  3,  190  Pac.  864. 

I  3.   Operation  and  effect  of  delivery  in  escrow. 

(1912)  Equitj'  tre:)ts  things  agreed  to  be 
done  as  actually  performed,  and  where  real 
estate  Is  sold  under  n  valid  contract,  and 
the  deed  executed  and  placed  in  escrow,  to 
be  delivered  at  a  future  date  on  payment  of 
the  purchase  money,  evidenced  by  promissory 
note  due  on  such  dtiy,  the  equitable  title 
Iiasses  at  once  to  the  vendee. 

Fouts  v.  Foudray,  31  Okla.  221.  120  Pac. 
900. 

S  4.   Delivery  by  deiAtitary. 

(1899)  A  note  placed  in  escrow,  to  be 
delivered  on  conditions  not  apparent  on  Its 
face.  Is  valid,  as  against  the  maker,  in  the 
hands  of  an  innocent  purchaser  for  value, 
though  the  terms  of  the  escrow  were  vio- 
lated. 

Garrett  v.  Campbell,  2  Ind.  Tter.  301. 
51  S.  W.  956. 

(1904)  Where  a  deed  is  delivered  as  an 
escrow,  to  be  delivered  on  the  performance 
of  certain  conditions,  and  the  grantee  obtains 
possession  before  such  performance,  he  ac- 
quires the  title  thereby. 

Powers  v.  Rule,  14  Okla.  3*(1.  79  Pac. 
89. 

(1904)  Delivery  of  a  deed  In  escrow,  to 
be  valid,  must  be  with  the  assent  of  the 
grantor,  and.  if  Its  delivery  depends  on  per- 
formance of  certain  conditions,  his  consent 
Is  withheld  until  such  performance. 

Powers  V.  Rude.  14  Okla.  381.  79  Pac. 
SO. 


§  5.  Time  when  instnunent  takes  effeet. 

9  6.   In  general. 

(1913)  A  deed  of  conveyance  of  real 
estate  placed  In  escrow  when  made,  aud  duly 
delivered  to  the  grantee  at  a  snbseqaent 
date,  wh«i  there  has  been  comi^iance  with 
the  conditions  of  the  escrow  agreement,  will 
ordinarily  take  effect  at  the  time  of  sncli 
final  delivery  and  not  before. 

McMurtrey  v.  Bridges,  41  Okla.  264,  137 
Pac.  721. 

5  7.   Relation  back  to  first  delivery. 

(191.1)  A  petition  by  a  grantee  to  re- 
cover from  the  grantor  tlie  amount  of  taxes 
which  became  due  and  a  lien  upon  the  laud 
between  the  time  the  deed  was  made  and 
placed  in  escrow  and  the  time  It  was  duly 
delivered,  the  petitioner  having  paid  sadi 
taxes  after  final  delivery  of  tlie  deed  to  him 
>B  not  Insufficient,  merely  because  such  taxes 
had  not  become  due  nor  a  lien  upon  tlie 
land  when  said  deed  was  made  and  placed 
in  escrow. 

SIcMurtrcy  v.  Bridges,  41  Okla.  264,  137 

I'ac.  721. 

(1018)  A  deed,  or  contract,  conveying 
title  to  property,  delivered  in  escrow,  does 
not  relate  ba<'k  to  the  time  of  tits  execution 
and  depositing  as  again.st  purchasers  of  the 
jjroperty  without  notice.  Intermediate  rights 
are  valid  against  the  second  delivery. 

Waldoek  v,  Frisco  F^umber  Co.,  —  Okla. 
— ,  176  Pac.  218. 

9  8.    Unaothorized   or  wrongful   delivery  by 
depositary. 

Where  possession  of  an  escrow  is  ob- 
tained without  performance  of  the  condi- 
tions, no  title  passes. 

(lOOvS)  Hunter  Realty  Co.  v.  Spencer.  21 
Okla.  155.  95  Pac.  757;  (1916)  Taylor 
v.  Harkins  74  Okla.  — .  178  Pac.  117. 

(1913)  The  Improper  delivery  of  a  deed 
held  in  escrow  may  he  ratified  by  the  person 
;is  to  whom  the  deliverj-  was  improper;  and 
such  ratification  may  be  shown  by  the  con- 
duct of  such  party  in  relation  thereto. 

Oland  V.  Malson.  39  Okla.  456.  135  Pac. 
1055. 

(1913)  Wliere  the  grantor  retains  actual 
possession  of  the  land,  wrongful  delivery  of 
an  escrow  deed  to  the  jrrantee  by  the  de- 
Itositiiry  tnmsfers  no  title  to  the  grantee, 
an  Innocent  purchaser  for  value. 

Wood  V.  French,  39  Okla.  685,  1S6  Pac. 
7S4. 
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ESCROWS— ESTATES. 


(1917)  When  a  deed  to  land  Is  placed 
in  escrow  on  condition  tbat  the  same  shall 
be  delivered  only  on  the  forthcoming  of  the 
consideration  agreed  upon  for  such  land,  and 
tbe  deed  is  placed  of  record  without  the 
consent  of.  tbe  j^rantor  in  tbe  deed,  and  be- 
fore the  fulfilment  of  the  condition  of  the 
escrow,  no  title  to  the  land  passes  tliereby ; 
and  in  proper  action  brought,  by  tbe  grantor 
tbe  deed  and  the  record  thereof  may  be 
cancelled. 

Hallam  v.  Bailey.  CO  Okla.  46.  lOG  Pac. 
874. 

(1918)  Where  tbe  delivery  of  an  escrow 
is  made  to  depend  upon  the  performance  oi 
certain  conditions,  consent  is  withheld  until 
such  iierformance  has  been  i>erformetl,  and 
tf  the  payee  in  a  note  so  placed  in  escrow 
obtains  possession  of  tlie  same  before  per- 
formance of  said  condition,  he  acquires  no 
title  thereby. 

Heath   v.   Bnmbam-MunKer-Root  Dry 
Goods  Co.,  74  Okla.  — .  177  Pac.  606. 

(1920)  Where  a  deed  Is  delivered  mere- 
ly as  an  escrow,  to  be  delivered  upon  the 
performance  of  certain  conditions,  it  is,  nn- 
tll  such  performance,  a  mere  scroll;  and,  if 
the  grantee  obtains  imssesslon  of  tbe  deed 


before  tbe  performance  of  the  conditions,  be 
acquires  no  title  thereby. 

Board  of  Comrs.  of  Tillman  County  r. 
Uttle,  80  Okla.  45,  193  Pac.  986. 

ESPIONAGE  ACT. 

See  Conspiracy,  S  27. 

Commission  of  offense  against  by  nse  of 
wonla.  see  Army  and  Nary,  {  40. 

ESTABUSHMENT. 

Of  bouiubirles,  see  Boundaries,  SI  0-8. 

Of  bridges,  see  Bridges.  S§  l-fi. 

Of  counties,  see  Counties.  5§  1-10 

Of  county  seat,  see  Counties,  IS  VI. 

Of  courts,  see  Courts.  SS  24-r»(i. 

Of  highways  see  Highway.  H  1-5. 

Of  homestead,  see  Homestead.  SS  7-11. 

Of  lost  Indictment,  see  Indictment  and  In- 
formation, S  7. 

Of  lost  Instrument,  see  Lost  Instrument,  S  2. 

Of  public  schools,  see  Schools  and  Scbool 
Districts,  S8  2-76. 

Of  railroads,  see  Railroad^  St  28,  37. 

Of  street  railroads,  see  Street  Railroads, 
$  10. 

Of  tel^rapbs  or  telephones,  see  Tel^rratAs 

and  Telephones.  §  1. 
Of  trusts,  see  Trusts,  8§  77-86. 
Of  wills,  see  Wills.  S  78. 


ESTATES. 

This  topic  INCLUDES  general  matters  with  reference  to  estates  and  interests  In 
real  property  and  merger  thereof. 

It  KXCLUDKS  estates  created  by  deed  (Deeds);  estates  by  entirety  (Husband 
and  Wife);  equitable  estates  conferring  equitable  Jurisdiction  (Equity);  homestead 
interests  (Homestead);  life  Interests  (Life  Est'tte^) ;  interests  in  remnln'ler  (Remain- 
ders); estates  created  by  will  (Wills);  leasehold  estates  (Landlord  and  Tenant);  par- 
ticular estates  (Courtesy;  Dower;  Estates  Tail;  Reversion;  Joint  Tenancy;  Tenancy  in 
Common;  Trusts). 


Analysis. 


§  1.    Base  or  qualified  fee. 


Cross-References. 


See  also  Oourtee^;  Deeds,  Dower;  landlord 
and  Tenant,  Life  Estates;  Wllla 

Bankrupts'  estates,  see  Bankruptcy. 

Created  by  wUl,  see  WUls,  SI  00.  91. 

By  entirety,  see  Husband  and  Wife,  8  1. 

Decedents'  estates,  see  Descent  and  Distri- 
bution ;  Executors  and  Administrators; 
Wills, 

Estate  by  entirety,  see  Husband  and  Wife, 
S  1. 

Estates  for  years,  see  Landlord  and  Tenant 
simple  title  to  Indian  lands,  9ee  Indi- 
ans, S  13. 


Lease  granting  r^bt  to  explore  for  gas  and 
oil,  see  Mines  and  Minerals.  S  16. 

Mortgage  on  real  property  does  not  vest  an 
estate  in  tbe  mortgagee  but  merely  con- 
fers a  lien,  see  Mortimges.  S  1. 

Of  mortgagees  under  mortgage,  see  Mort- 
gages, S  S7. 

Tenancy  in  common,  see  Tenancy  in  Com- 
mon. 

Voluntary  grant  of  estate  in  fee  to  railroad 
company  for  railroad  pnrposee,  seet  Street 
Bailroada.  |  & 
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1 1.  Bate  or  qualified  fee. 

(1891)  The  quulIQcation  annexed  to  a 
baae.  qualified,  or  determinable  fee  may  be 
eltber  one  of  two  kinds:  It  may  be  a  Qual- 
ification wblcb  la  attached  to  the  use  of  the 
land  Itself,  so  that  the  estate  is  held  to  be 
granted  for  that  use  and  purpose  only,  and 
on  the  cessation  of  the  use  the  estate  ex- 
pires; or  it  may  be  one  which  Is  concerned 
with  the  happening  of  a  more  strictly  collat- 
eral  event,  leaving  the  use  of  the  estate 


free  for  any  parpoae,  but  Umltinf  Its  ex- 
istence only  by  the  event  contemplated,  tbe 
estiite  of  the  Cherokee  Nation  in  the  Chero- 
kee Outlet  beinx  at  the  first  class 

Jordan  t.  Goldman.  1  Okla.  406»  84  Pftc 
371. 

ESTIMATES. 

Requirements  of  estimates  for  highway  ctm- 
struction,  see  Highways^  I  15. 


ESTOPPEL. 

This  topic  INCLUDES  the  l^al  barrier  which  precludes  persons  from  asserting 
or  denyinjE  matters  of  fnet.  rlKhta  or  claims  contrary  to  or  inconsistent  with  pre- 
vious allegRtlbns,  admissions,  denials,  acts,  or  conduct  of  the  same  persons  or  those 
under  whom  they  claim ;  nature  and  grounds  of  such  preclusion ;  operation  and  ^ect 
of  estoppel  as  to  rights  and  titles  subsequently  acquired  as  wdl  as  those  pxevloody 
existing;  pleading  estoppel:  and  evidence  relating  thereto. 

It  EXCLUDES  liability  of  particular  classes  of  persons  to  be  estopped  (Infants,  and 
other  specific  heads);  estoppel  of  tenant  to  dispute  title  of  landlord  (landlord  and 
Tenant) ;  and  conclusiveness  and  effect  of  Judgments  (Jndgmmt). 

Analysis. 

h   By  Record. 

§  1.    Nature  and  elements  in  general. 
§  2.   Judicial  records  in  general. 
§  3.  Pleadings. 

IL   By  Deed. 

(A)  Cre,\tion  and  Operation  in  General. 

§  4.  Instn*ments  operating  as  estoppel. 

§  5.   In  general. 

§  6.   Deeds. 

§  7.  ■ — ~  Bonds  and  other  obligations. 

§  8.  Grounds  of  estoppel. 

§  9.   Recitals. 

§  10.  Persons  estopped  in  general. 

§  11.  Grantors  or  mortgngors  and  privies. 

1 12.  Grantees  or  mortgagees. 

(B)  Estates  and  Rights  Subsequently  Acquired. 

§  13.    Instruments  operating  on  title  subsequently  acquired. 

§  14.   In  general. 

§  15.   Conveyances  with  covenants. 

in.    Equitable  Estoppel. 

(A)    Nature  and  Essentials  in  General. 

§  16.  Nature  and  elements  of  estoppel  in  pais. 

§  17.  Intent. 

§  18.  Knowledge  of  facts. 

§  19.  Reliance  on  adverse  party. 

§  20.  Acts  done  or  omitted,  and  change  of  position. 

§  21.  Benefit  to  person  ngainst  whom  estoppel  is  asserted. 

§  22.  prejudice  to  person  ngainst  whom  estoppel  is  asserted. 

§  23.  Estoppel  against  public,  government,  or  public  officers. 
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ESTOPPEL. 


(B)  Grounds  of  Estoppel. 

§  24.  Inconsistency  of  conduct  and  claims  in  general. 

§  25.  Claim  or  position  in  judicial  procee^ngs. 

§  26.  Acts  making  injury  possible  as  between  actor  and  another  equally 

blameless.  ' 

I  27.  Clothing  another  with  apparent  title  or  authority. 

§  28.   Personal  property. 

§  29.  Representations. 

§  30.   In  general. 

§  31.   Relying  and  acting  on  representations. 

§  32.  Acquiescence. 

§  33.   Assent  to  or  ratification  of  acts  of  others  in  general. 

§  34.   Acceptance  of  benefits. 

§  35.   Permitting  improvements  or  expenditures. 

§  36.   Pennittii^  sale  or  mor^ge  of  property. 

§  37.  Silence. 

§  38.  Negligence. 

(C)  Persons  Affected. 

5  39.    Persons  to  whom  estoppel  is  available. 
§  40.    Persons  estopped. 

(D)  Pleading,  Evidence,  Trial,  and  Ri^view. 

§  41.  Pleading  as  element  of  cause  of  action. 

§  42.  Pleading  as  defense. 

§  43.   Necessity. 

§  44.  -" —  Mode  and  form  of  plea  or  answer. 

§  45.  Sufficiency  of  allegations. 

§  46.  Issues,  proof,  and  variance. 

§  47.  Weight  and  sufficiency  of  evidence. 

Cross-References. 


See  Election  of  Remedies. 

Admissibility  of,  see  Perjury,  i  17. 

After  election  and  prosecution  of  remedy, 

see  Electiop  of  Remedies,  S  10. 
Assignment  of  errors,  see  Appeal  and  Error, 
5  504. 

As  to  note  for  indlTldual  debt,  executed  in 
partnership  name,  see  Partnership,  S  64. 

By  final  Judgment  in  former  suit,  see  Judg- 
ment, S  287. 

By  Judgment,  see  Judgment,  SI  229-318,  37»- 
381. 

By  stipulation  of  attorneys  as  to  case-made, 

see  Stipulations,  S  9. 
Conclusiveness  of  Judgments,  see  Judgment, 

9  304. 

Confirmation  of  contract  with  full  knowl- 
edge of  facts,  see  Contracts,  9  37. 

Conveyance  by  Cherokee  minor  freedman  al- 
lottee, see  Indians,  i  13. 

Effect  of  entrapment,  see  Crimlual  Law, 

§  la 

Election  of  remedies,  see  Election  of  B»ne- 
dies,  I  6. 

Failure  to  move  to  make  pleading  more  cer- 
tain, see  Appeal  and  Error,  S  505. 

Failure  to  pl^d  estopp^  see  Appeal  and 
Error,  {  631. 

Former  Judgment  as  ground  for  estoppel, 
see  Judgment  S  38S. 


From  farther  prosecuting  appeal  from  Judg- 
ment for  alimony,  see  Divorce,  fi  41. 
In  pais  must  be  pleaded,  see  Partnership, 

s  10. 

Inquiry  as  to  estoppel  by  Judgmmt,  see 
Judgment,  §  264. 

Judgment  establishing  and  foreclosing  ven- 
dor's lien,  see  Judgment,  %  289. 

Judgment  or  decree  in  former  suit,  see  Judg- 
ment, S  304. 

Misrepresentation  In  applicntion  for  Insur- 
ance, see  Insurance,  §  116. 

Must  be  specifically  pleaded,  see  Insurance, 
S  196. 

Mutuality  of  estoppel  by  judgment,  see  Judg- 
ment, S  283. 

Not  confined  to  Judgment,  but  Includes  all 
facts  necessarily  involved  In  the  steps  lead- 
ing up  to  It,  see  Judgment,  {  312. 

Objection  to  competency  of  Jnror,  see  Crim- 
inal Law.  S  609. 

Qf  accused  to  complain  of  insufficiency  of 
information,  see  Criminal  Law,  S  607. 

Of  ai^llant  from  assigning  ruling  on  de- 
murrer as  error  on  appeal,  see  Appeal  and 
Error,  9  504. 

Of  Ironrd  of  education,  see  Limitation  of  Ac- 
tions, 9  11. 

Of  cestui  que  trust  to  demand  legal  title, 
see  Trusts,  S  78. 
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Of  city  to  duuy  liability  od  interest  coupons, 

see  Municipal  Corporations,  §  321. 
Of  corponitiOD  to  set  up  defense  of  ultra 

Tires,  see  Corporations,  I  92. 
Of  debtor  to  recover  damages  for  wrongful 

garnishment,  see  Exemption,  S  20. 
Of  drawee  of  order  to  allege  that  the  drawer 

was  a  minor  and  hns  resclDded  the  order, 

see  Bills  and  Notes,  {  17. 
Of  grantee  by  taltiug  possession  of  land,  see 

Vendor  and  Purchaser,  §  52. 
Of  Judgment,  see  Judgment,  i  2ii. 
Of  owner  of  land  by  standing  by  without 

objecting  when  improvements  are  being 

made,  see  Municipal  Corporatious,  {  16& 
Of  person  whose  claim  baa  l>een  adjudicated 

in  Imnkruptcy  proceeding,  see  Bankruptcy, 

S  TEk 

Of  property  owners  as  to  street  Improve- 
ments, see  Municipal  Corporations,  i  168, 

Of  purchaser  of  goods  to  assert  noncompli- 
ance with  description,  see  Sales,  9  60. 

Of  railroad  company  to  deny  contract  to 
furnish  cars  on  a  certain  day,  see  Carriers, 
§  103. 

Of  state  lu  question  organization  of  new 
county,  see  Counties,  fi  9- 

Of  transferees  of  bank  stock,  see  Ranks  and 
Banking,  §  46. 

(kie  permitting  himself  to  be  held  out  as 
partner,  see  Partnership,  I  13. 

Owner  of  land  standing  idly  by  while  street 
tmprovementB.  benefiting  bia  land  are  be- 
ing made,  see  MunicliHil  CoriHirations, 
f  168. 

Owner  of  property  by  not  objecting  to  taking 
of  land  by  public  service  corporntfon,  see 
Eminent  Domain,  S  93. 

Owner  standing  by  without  objecting  whilp 
improvements  are  being  made,  see  Munici- 
pal Corporations,  fi  168. 

Partial  performance,  see  Frauds,  Statute  of. 
9  44. 

Standing  by  and  failing  to  assert  rights  and 
permitting  improvements  to  he  made,  see 
Municipal  Corporations,  S  168. 

Survey  as  estoppel  against  land  owner,  sec 
Boundaries,  S  11< 

To  asserting  conditions  of  benefit  certificate, 
see  Insurance,  S  250. 

To  ass^  claim  for  damages  because  of  de- 
lay in  shipment  see  Carriera,  S  ST. 

To  assert  invalidity  of  deed,  see  Indians. 
8  13. 

To  assert  ownership  of  property  in  posses- 
sion of  another,  see  R^levln,  }  5. 

To  assert  usury  In  mortgage  debt  assumed 
on  property  conveyed,  see  Usury,  $  51. 


I.  BY  RECORD. 

{  I.   Nature  and  elements  in  general. 

(1913)  An  "estoppel  by  record"  Is  the 
preclusion  to  deny  the  truth  of  a  matter  set 
forth  in  a  record,  whether  judicial  or  legis- 
lative, also  to  deny  the  facts  adjudicated 
by  a  court  of  competent  Jurisdiction. 

Swofford  Bros.  Dry  Goods  Co,  v.  Owen, 
37  Okla,  616,  133  Pac,  193. 
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To  avoid  policy,  see  Insurance,  I  123. 

To  claim  that  property  conveyed  was  value- 
less, see  Criminal  Law.  i  639. 

To  bring  action  for  cancellation  of  deed,  see 
Indians,  S  13. 

To  change  position  after  election,  see  Con- 
tracts, 5  87. 

To  claim  forfeiture  under  policy,  see  Insur- 
ance, S  144. 

To  contest  judgment  on  appeal,  see  Api)eal 
and  Error,  i  75. 

To  defend  action  for  rent  by  assignee  of 
lease,  see  Conwratious,  S  t2. 

To  deny  indebtedness,  see  Mortgages,  {  70. 

To  deny  Uabtlity  fbr  goods  purchased,  see 
Corporations,  S  102. 

To  enjoin  collection  of  assessments  tor  pub- 
lic Improvement,  see  Municipal  Corpora- 
tions, S  168, 

To  except  to  an  item  of  account,  see  Execu- 
tors and  Administrators,  S  88- 

To  maintain  that  action  was  In  rem,  see 
Venue.  9  4, 

To  object  to  evidence,  see  Appeal  and  Er- 
ror, 9  131. 

To  object  to  street  Improvements  after  ac- 
cept'ince  of  benefits,  see  ifuniclpal  Cor- 
porations, 9  188. 

To  plead  breach  of  warranty  or  misrepre- 
sentation, see  Insurance,  §  228. 

To  prosecute  appeal  by  filing  demand  for 
trial  on  defendant's  right  as  occupying 
claimants,  see  Appeal  and  Error,  i  75. 

To  guesticm  sufficiency  of  case-mad^  see 
Stipulations,  S  8. 

To  set  up  iama^  in  defense  of  action  on 
note,  see  Sales,  9  107. 

To  set  up  defense  of  former  Jeopardy,  see 
Criminal  Law,  fi  102.  " 

To  take  advantage  of  one's  own  wrong,  see 
Fraud,  9  17. 

To  urge  that  agency  was  admitted  by  plead- 
ings, see  Appeal  and  Error,  fi  504, 

Trial  of  criminal  cause  without  plea,  see 
Criminal  I*aw,  9  531. 

United  States  not  estopped  by  decrees  of 
state  courts  specifically  enforcing  contracts 
made  by  allottees,  see  Indians,  fi  23. 

Voluntary  settlement  of  differences  between 
parties,  see  Compromise  and  Settlement, 
S  5. 

Waiver  of,  see  Pleading,  I  04. 

Waiver  of  fallnre  to  plead  estoppel,  see 
Pleading,  S  192. 

When  owner  of  chattel  not  estoppel  from 
asserting  rifht  thereto  because  of  net  of 
agent,  see  Principal  and  Agent,  S  62. 


I     (1918)    An  estoppel  may  be  said  to  arise 
I  when  a  person  concerned  in  or  does  some  act, 
either  In  record  or  in  pais,  which  will  pre- 
clude him  from  averring  anything  to  the 
contrary. 

Federal  Life  Ins.  Go.  t.  Whitehead,  78 

Okla.  — ,  174  Pac.  784. 

S  2.   Judicial  records  in  general. 

(1908)  Where  during  most  of  the  five- 
year  period  of  limitation  a  municipality  was 
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carrying  out  Its  agreement  with  its  Judgment 
creditors  for  the  payment  of  judgments  to 
the  order  in  which  they  were  rendered,  out 
of  the  Judgment  fund,  the  municipality  Is 
estopped  imder  2  Wilson's  Okla.  Stat  1903, 
i  4636  to  assert  dormancy  of  certain  judg- 
ments against  it  for  ftillure  to  Issue  execu- 
tions tbereon  within  the  five-year  period. 
Beadles  t.  Smyser,  209  IT.  S.  303.  62  L. 
ed.  849.  28  Sup.  Ct.  522. 

S  3.  Pleadings. 

(1899)  Where,  pending  an  appeal  praying 
for  a  reversal  of  a  decree  rendered  in  favor 
of  the  defendant  In  a  suit  by  the  plalntiflT 
praying  for  a  Judgment  for  absolute  title  and 
for  quieting  the  title  to  certain  Isnds  of 
which  they  claim  to  be  the  owners,  the  plain- 
tiff filed  a  supplemental  petition  in  the  trial 
court,  claiming  that  he  hod  expended  indi- 
vidual moneys  in  the  purchase  of  the  land 
under  such  circumstiinces  as  would  entitle 
him  to  an  equitable  lien  for  the  amount  so 
expended,  end  a  referee  wus  appointed  to 
make  an  accountlnR  of  the  moneys  so  ex- 
pended, and  the  plaintiff  eslEed  that  the 
amount  so  found  should  be  made  an  equitable 
lien  upon  the  premises,  held  that  such  subse- 
quent proceeding,  being  inconsistent  with  the 
assertion  of  absolute  title  and  ownership, 
was  such  an  acquiescence  in  the  decree  of  the 
trial  court  that  the  plaintiff  was  thereby 
estopped  from  further  asserting  a  claim  to 
the  lands  as  absolute  owner. 

Barnes  v.  Lynch,  9  Okla.  11,  59  Pac.  995. 

(1809)  Where,  upon  an  appeal  taken  by 
the  plaintiff  to  the  Supreme  Court  to  reverse 
a  Judgment  rendered  in  favor  of  the  defrad- 
ant  la  an  action  by  the  plaintiff  to  procure 
absolute  title  and  ownership  to  tbe  land  sued 
for,  the  plaintiff  will  not  be  estopped  from 
asserting  his  claims  to  the  lands  as  absolute 
owner,  where  he  files  a  supplemental  petition 
asking  the  appointment  of  a  referee  to  take 
an  accounting  of  tbe  moneys  spent  by  him 
in  tbe  acquisition  of  the  land  contended  for, 
which  would  establish  an  equitable  lien  on 
tbe  land  for  the  money  so  expended,  if  tbe 
said  supplemental  petition  and  the  relief 
sought  was  only  to  be  asserted  by  the  plain- 
tiff in  case  of  an  unfavorable  determination 
of  tbe  case  on  appeal. 

Barnes  v.  Lynch,  9  Okla.  156,  59  Pnc. 
996. 

(1902)  Where  the  plaintiff  sued  upon  a 
contract,  and  the  defendant  in  his  answei 
admits  the  execution  of  the  contract,  and  the 
said  cause  Is  afterwards  dismissed  without 
prejudice,  In  a  second  action  on  the  same 
cause  of  action  the  plaintiff  may  introduce 
In  evidence  In  sui^ort  of  his  allegation  of 
contract  tbe  admission  in  defendant's  former 
pleading  and  the  defendant  will  not  be  per- 
mitted to  contradict  such  admission. 

Myers  v.  First  Presbyterian  Church,  11 
Okla.  541,  69  Pac  874. 

(1911)  One  who  brought  an  action  to  se- 
cure tbe  cancellation  of  a  deed  on  the  ground 
that  the  same  was  procured  by  fraud,  and 
who  prayed  an  accounting  with  her  grantee 
for  mon^  received  for  lots  sold  from  land 


embraced,  can  not,  at  the  conclusion  of  the 
trial  thereon,  or  on  appeal,  abandon  the 
theory  and  insist  that  the  deed  be  deemed 
and  held  to  be  a  mortgage,  and  recover  the 
title  to  the  lots  from  the  parties  held  to  be 
Innocent  purchasers  for  value,  and  without 
notice. 

Herbert  v.  Wagg.  27  Okla.  674,  117  Pac. 
209. 


II.  BY  DEED. 

(A)    CREATION   AND    OPERATION  IN 
GENERAL. 

S  4.   InEtmments  operating  as  eetoppcL 

9  5.   In  general. 

(1897)  Where  purchasers  of  land,  In  pos- 
session of  defendant  under  an  oral  lease 
which  provided  for  possession  for  a  certain 
term  In  consideration  of  Improvements,  cause 
tbe  lease  to  be  written  out,  and  take  tbe 
land  subject  thereto,  they  can  not  recover 
iwssestiion  after  the  improvements  have  been 
niHde.  hut  before  the  term  has  expired, 
thougb  the  lease  was  void  as  made  by  a 
citizen  of  tbe  Cherokee  Nation  to  one  not  a 
citizen  of  the  Indian  Territory. 

Poplin  V.  Clausen,  1  Ind.  Ter.  167.  88 
S.  W.  974. 

(1905)   A  lessor  Is  estopped  by  the  lease 
from  denying  that  he  had  any  estate  in  tbe 
land  at  the  time  the  lease  was  executed. 
Blackburn  v.  Muskogee  Land  Co.,  6  Ind. 
Ter.  232.  91  S.  W.  81. 

(1908)  Bill  of  particulars  in  a  former  suit 
by  pinlntiff,  though  competent  as  evidence, 
did  not  constitute  an  estoppel  because  of  a 
<iuasi  admission  therein 

Cblcajro.   R.  I.  &  P.  Ry.  Co.  v.  Mashore. 
21  Okla.  275.  90  Pac.  630. 

§  6.   Deeds. 

(1908)  A  deed  made  to  a  third  party 
landing  a  suit  to  cnncel  a  deed  to  the  grantor 
Is  valid  and  binding  where  tbe  grantor's 
grantor  ratifies  such  conveyance  for  a  valu- 
able consideration,  although  the  suit  for 
cancellation  is  prosecuted  to  final  decree  can- 
celing the  former  conveyance  to  the  grantor. 
Jennings  t.  Brown,  20  Okla.  294,  94  Pac. 
657. 

§  7.   Bonds  and  other  obligations. 

(1912)  Tbe  obligors  In  a  redelivery  bond, 
given  in  on  attachment  proceeding,  can  not 
set  up  as  a  defense  in  a  suit  thereon,  irregu- 
larity of  the  sheriff  in  making  tbe  levy,  in- 
ventory, or  appraisement,  lu  contradiction 
of  tbe  recitals  in  the  undertaking,  where  the 
property  was  released  and  restored  to  the 
attachment  debtor. 

Berry  v.  White  Sewing  Mncb.  Co..  32 
Okla.  446. 122  Pac.  716. 

S  8.  Grounds  of  eitoppeL 

§9.   Recitals. 

(1911)  Where  a  forthcoming  bond  In  atp 
tflchment  recites  the  value  of  the  property 
attached  In  a  salt  thereon,  the  execution  of 
the  bond  being  admitted,  the  d^endants  are 
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estopped  from  denying  the  tratb  of  its  re- 
citals. 

Blanchard  t.  Anderson.  27  Okla.  7S2, 118 
Pac.  717. 

(1911)  One  wbo  takes  a  conveyance,  ab- 
solute or  conditional,  which  recites  that  It  Ib 
second  or  subordinate  to  some  other  mort- 
gage or  Hen,  Is  not  the  purchaser  of  the 
entire  thing  conveyed  thereby ;  but  he  pur- 
chases only  the  surplus  or  residuum  after 
satisfying  the  other  incumbrances,  and  It* 
estopped  to  deny  the  existence  of  the  prloi 
mortgage  or  the  validity  of  the  lien,  although 
It  be  not  acknowledged,  recorded,  or  filed  as 
required  by  the  statutes. 

Nation  V.  Planters'  &  Mecbnnics'  Bank, 
28  Okla.  819,  119  Pac.  977. 

(1917)  Where  one  purchases  property  and 
acc^ts  a  deed  thereto  which  conveys  the 
same  to  blm  subject  to  a  lease  thereon  held 
Iqr  another,  he  can  not  deny  or  dispute  the 
right  to  said  lease  thus  recognized  by  the 
provisions  of  said  deed. 

Williamson  v.  Davis,  74  Okla.  — ,  177 
Pac.  567. 

(1920)  The  grantee  of  an  estate  in  fee 
simple  may  thereafter  be  estopped  from 
denying  that  he  conveyed  such  an  estate,  and 
this  on  the  principle  that  when  a  man  hub 
by  his  deed  averred  or  affirmed  or  cuveu 
anted  or  by  his  act  admitted,  that  a  fa<'i 
is  true,  be  shall  not  afterward  be  permitted 
to  deny  or  contradict  or  disprove  it 

Weaver  v.  Drake,  79  Okla.  277,  llKt  Pac 
45. 

(1920)  Whatever  may  be  the  form  or  na- 
ture of  the  conveyance  used  to  luiss  real 
property,  If  the  grantor  sets  forth  on  the 
face  of  the  Instrument,  by  way  of  recital  or 
averment,  that  he  Is  seised  or  possessed  of  a 
particular  estate  in  the  premises,  and  which 
estate  the  deed  purports  to  convey,  or,  what 
is  the  same  thing,  if  the  seisin  or  possession 
of  a  particular  estate  is  affirmed  In  the  deed, 
either  in  express  terms  or  by  necessary  im- 
plicRtion,  the  grantor  and  all  persons  in 
privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seised 
and  possessed  at  the  time  he  made  the  con- 
veyance. The  estoppel  works  upon  the  estate, 
and  binds  an  after-acquired  title  as  between 
parties  and  privies. 

Weaver  v.  Drake,  79  Okla,  277,  193  Pac. 
45. 

(1920)  Where  the  deed  recites  or  affirms, 
expressly  or  Impliedly,  that  the  grantor  is 
seised  of  a  particular  estate  which  the  deed 
purports  to  convey,  and  upon  the  faith  of 
which  t^e  bargain  wag  made,  be  will  be  there- 
after estopped  to  dmy  that  such  an  estate 
was  passed  to  his  vendee,  although  the  deed 
contains  no  covenant  of  warranty  at  all; 
and  the  rule  accords  with  common  honesty 
and  fair  dealing. 

Weaver  v.  Drake,  79  Okla.  277.  193  Pac. 
45. 

S  10.  Persons  estopped  in  ganeral. 

(1899)  Where  a  debtor,  by  giving  certain 
notes  obtains  an  extension  of  time  from  his 


creditors,  and  the  return  of  bis  stock  of 
goods,  he  is  estopped  from  denying  his  lia- 
bility to  pay  the  notes. 

Fox  V.  Tyler,  8  Ind.  Ter.  1,  SS  S.  W. 
462. 

S  II.   Grantors  or  mortgagors  and  privies. 

See  f  9. 

Weaver  v.  Drake,  79  Okla.  277,  193  Pftc. 
45. 

(1808)  The  mortgagor  of  a  homestead 
will  be  estopped  from  defeating  by  his  own 
act  the  operation  and  enforcement  of  the 
lien  which  he  has  created,  notwithstanding 
that  the  mortgage  may  have  been  made  be- 
fore final  receipt. 

Stark  V.  DuvaU,  7  Okla.  218,  54  Pac. 
453. 

S  12.  Grantees  or  mortga^s. 

(1897)  A  creditor  who  accepts  a  second 
mortgage,  which  expresdy  recites  that  It  is 
subject  to  a  prior  mortgage,  or  expressly 
recites  the  existence  of  a  prior  mortgage,  Is 
estopped  from  attacking  such  prior  mortgage 
on  the  ground  that  it  was  made  to  defraud 
creditors,  or  from  asserting  that  such  prior 
mortgage,  in  effect,  was  an  assignment  for 
the  benefit  of  creditors  generally. 

Smlth-McCord  Dry  Goods  Co.  v.  John 

B.  EYirweU  Co.,  6  Okla.  818,  60  Pac. 

149. 


(B)    ESTATES    AND    RIGHTS  SUBSE- 
QUENTLY ACQUIRED. 

S 13.  Instruments  operating  on  title  anbse- 

qnratly  acquired. 
§  M.   In  general. 

See  §  9. 

Weaver  v.  Drake,  70  Okla.  277,  193  Pac. 
46. 

5  15.   Conveyances  with  covenants. 

(1912)  Where  R.  sold  and  conveyed  to  B. 
by  warrant  deed  a  town  lot  to  which  he 
had  no  title,  and  thereafter  acquired  by 
warranty  deed  from  H.  a  perfect  title  there- 
to, it  was  held  that  the  same  Inured  eo 
Instante  to  the  benefit  of  bis  grantee,  and 
that  the  lien  of  a  judgment,  rendered  and 
entered  against  the  grantor  prior  to  the  first 
deed,  did  not  attach  to  the  land. 

Brown  v.  Barker,  35  Okla.  498,  130  Pac. 
155. 

m.  EQUITABLE  ESTOPPEL. 

Of  particular  classef  of  peno9»,  or  penont 
in  particular  reUttiont. 

By  widow  where  husband  collected  royalties 
under  illegal  extension  of  lease,  see  Home- 
stead, S  46. 

Infants,  see  Infants,  fi  3,  9. 

Landlord  to  collect  rent,  see  Landlord  and 
Tenant,  §  78. 

Of  creditor  to  treat  stockholders  as  partners, 
see  Partnership,  8  16. 

Of  de  facto  corporation  to  deny  corporate 
existence,  see  Corporatioiu,  I  12, 

Of  fraternal  insnrance  society  to  d«iy  tiiat 
one  la  member,  see  Insnrance,  1  222. 
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Of  guardians,  aee  •oardian  and  Ward,  I  15. 
Of  guardian  to  set  up  that  conrt  had  no 

^rlsdictlon  over  property,  see  Guardian 

and  Ward,  i  44. 
Of  heir  and  guardian  by  representations 

made  to  secure  approral  of  conveyance,  see 

Indians,  i  18. 
Of  Indian  allottee  as  to  conveyance  of  al- 
lotted lands,  see  Indians,  i  18. 
Of  Indian  tribe  br  contract,  see  Indians,  1  3. 
Of  Infant  freedmen  to  assert  Invalidity  of 

conveyance,  see  Indiana,  I  13. 
Of  insurance  company  to  claim  forfeiture 

of  policy,  see  Insurance,  fS  119,  160. 
Of  insurance  company  to  defend  action  on 

policy,  see  Insurance,  i  115. 
Of  insurance  company  to  set  up  in  defense, 

in  an  action  on  policy,  facts  and  clrcum- 

Rtancef)  concerning  condition  and  title  of 

property,  see  Insurance,  1  120. 
Of  Insurance  company  to  ni^e  that  no  risk 

attaches  under  policy,  see  Insurance,  SS  37, 

114. 

Of  insurer  to  assert  that  its  agent  nad  no 
authority  to  waive  condition  of  policy,  see 
Insurance,  I  119. 

Of  insurer  to  avoid  policy,  see  Insurance, 
i  121. 

Of  insurer  to  claim  that  the  mortgaging  of 
Insured  property  forfeited  the  policy,  see 
Insurance,  I  126. 

Of  lessee  to  set  up  breach  of  lessor's  cove- 
nant, see  Landlord  and  Tenant,  S  79. 

Of  lessor  to  forfeit  lease  for  nonpayment  of 
r^t,  see  Mines  and  Minerals,  S  33. 

Of  principal  to  claim  damages  resulting  from 
acts  of  agent,  see  Principal  and  Agent, 
i  84. 

Of  shipper  to  recover  more  than  agreed  value 
of  goods  shipped,  see  Carriers,  I  96. 

Of  tenant  in  common  to  right  Of  partition, 
see  ParOtlou,  8  3. 

Of  tenant  to  claim  adversely  against  land- 
lord, see  I^andlord  and  Tenant,  1  21. 

Of  tenant  to  deny  landlord's  title,  see  Land- 
lord and  Tenant,  i  19. 

Of  treasurer  of  school  board  to  contest 
validity  of  contract  with  teacher,  see 
Schools  and  School  Districts,  S  68. 

Of  widow  of  deceased  Indian  to  claim  dower, 
see  Indians,  i  16. 

Partners,  see  Partnership,  I  13. 

Surety  company  to  deny  execution  of  bond, 
see  Principal  and  Surety,  i  19. 

Tenant  estopped  to  Question  landlord's  title, 
aee  Landlord  and  Tenant,  S  18. 

Tenant  to  deny  validity  of  lease,  see  Land- 
lord and  Tenant,  i  8. 

To  deny  corporate  existence,  see  Corpora- 
tions, S  12. 

To  deny  that  administrator  was  legally  ap- 
pointed, see  I'lxeeutors  and  Administrators, 
i  92. 

When  estoppel  hi  pals  applies,  see  Municipal 
Corporations,  I  168. 


To  as»ert  or  deny  particular  facta,  righitt, 
claims  or  ItabiUtiei. 

See  Partnership,  S  13. 

Acquiescence  in  continuation  of  injury,  see 
Carriers,  I  9. 

(20— Okla.  t.y 


Authority  of  agent,  see  Principal  and  Agent, 
IS  80-83. 

Authority  of  officers  of  banks,  see  Banks  and 

Banking,  S  49. 
By  fallare  to  object  to  public  improvements, 

see  Municipal  Corporations,  1  168. 
Corporate  existence,  see  Corporations,  {  12. 
Defects  In  process,  see  Process,  t  51. 
Equitable  estoppel  as  to  Internal  concerns  at 

stock  corporations,  see  Corporations,  I  49. 
Error  In  civil  actions  or  proceedings,  see 

Appeal  and  Error,  IS  604,  506. 
Error  In  criminal  prraecutlons,  see  Criminal 

I^w.  SS  688,  687. 
Execution  of  bond  by  surety  company,  see 

Principal  and  Surety,  S  19. 
Grounds  for  avoidance  or  forfeiture  of  in- 
surance policy,  see  Insurance,  SI  111-119. 
Of  corporation  to  deny  authority  of  its  sec* 

retary  to  execute  promissory  note,  see  Cor- 
porations, S  102. 
Of  purchaser  of  mortgage  land  to  deny  valid* 

Ity  of  mortgage,  see  Mortgages,  1  70i 
Of  purchaser  of  property  after  inspection 

aud  acceptance  thereof,  aee  SfUes,  i  60. 
Paramount  title  to  {woperty  attached,  see 

Attachment.  S  101. 
Possession  at  commencement  of  action  of 

replevin,  see  Befdevin.  I  28. 
Validity  of  corporate  <^rter,  see  Coritora- 

tions,  I  9. 

Validity  of  Insurance  policy,  see  Insnranoe, 

I  37. 

Validity  of  lease,  see  Landlord  and  Tenant 

S  8. 

To  maintain  or  oppote  particular  remedies 
or  defenses. 

See  Quieting  Title,  I  23. 

Appeal  or  other  proceeding  for  review,  see 

Appeal  and  Error,  I  70. 
Of  creditors  to  assert  that  action  Is  barred 

by  statute  of  limitations,  see  Limitation 

of  Actions,  I  31. 
Pleading  contributory  negligence  of  servant, 

see  Master  aud  Servant,  I  122. 
Recovery  of  disallowed  claim  against  county. 

see  Counties,  S  102. 
To  question  regularity  of  garnishment  pro- 
ceedings, see  Garnishment,  S 
To  recover  for  part  of  claim  disallowed  by 

board   of  commissioners,   see  Counties, 

S  103. 

To  urge  reversal  on  ai^)eal,  see  Appeal  and 
Error,  S  504. 


(A)  XATX'RE  AND  BSSEN'nALS  IN  GBN- 
ERAU 

S  16.    Nature  and  elements  of  ettoppel  in  pais. 

See  f  1. 

Federal  Life  Ins.  Co.  v.  Wblt^ead,  73 
Okla.  — ,  174  Pac.  784. 

(1007)  The  doctrine  of  estoniel  has  no 
application  where  It  would  enable  one  to  take 
advantage  of  his  own  wrong. 

Wagg  V.  Herbert.  19  Okla.  525,  92  Pac. 

250. 

(1915)  "Estoppel"  is  the  Inhibition  to 
assert  a  right  which  the  law  places  on  or 
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as  a  consequeoce  of  bis  conduct  which  has 
resulted  in  injury  or  detriment  to  another, 
while  "waiver"  is  a  voluntary  surrender  of 
a  rlsht 

^Northwestern  Nat  Life  Ins.  Co.  t.  Ward, 
66  OUa.  1S8.  155  Pac.  fi24. 

(1819)  Two  of  the  Indispensable  elements 
of  an  estoppel  in  pals  are  that  (1)  the  party 
clalmins  estoppel,  relied  upon  the  action  of 
the  party  estopped  and  thereby  Induced  to 
change  his  position  or  course,  and  that  (2) 
tie  has  been  or  will  be  injured  on  account  of 
that  change  if  the  party  estopped  Is  per- 
mitted to  pursue  the  course  or  have  the  relief 

Bader  t.  Star  MIU  &  Elevator  Co.,  258 
Fed.  699. 

{17.  Intent. 

(1917)  The  essential  elements  of  an 
"equitable  estoppel"  are:  (1),  There  must  be 
a  false  representation  or  concealment  of 
facts;  (2),  It  must  have  been  made  with 
knowledge,  actual  or  constructive,  of  the  real 
facts;  (3)  the  party  to  whom  it  was  made 
must  have  been  without  knowledge,  or  the 
means  of  knowledge,  of  the  real  facts;  (4) 
it  must  have  been  made  with  the  intention 
that  It  should  be  acted  upon;  (5)  the  party 
to  whom  it  was  made  must  have  relied  on 
or  acted  upon  it  to  bis  prejudice;  and  the 
representation  or  concealment  mentioned  may 
arise  from  silence  of  a  party  under  impera- 
tive duty  to  speak;  and  the  intention  that 
the  representation  or  concealment  be  acted 
upon  may  be  inferred  from  circumstances. 
Fiesuer  v.  Cooper.  62  Okia.  263, 162  Pac. 
1U2. 

(1920)  An  estoppel  can  not  be  set  np 
against  a  party  ignorant  of  the  true  state  of 
alfairs,  or  whose  conduct  was  based  on  pure 
mistake. 

St  Louis  &  S.  F.  R.  Co.  V.  Mann,  79 
Okla.  160,  192  Pac,  231. 

(1920)  To  establish  estoppel  by  conduct, 
it  is  necessary  that  the  conduct  relied  upon 
should  have  been  intended  to  inhueuce  the 
otber  party  to  act,  and  if  there  was  no  such 
Intent  the  estoppel  is  not  made  out 

St  Louis  &  S.  F.  B.  Go.  T.  Mann,  79 
Okla.  160,  192  Pac.  231. 

S  18.  Knowledge  of  facti. 
See  S  17. 

Flesner  v.  Cooper,  62  Okla.  263,  162 
Pac.  1112;  St  Louis  &  S.  F.  R.  Co.  v. 
Mann,  79  Okla.  160,  192  Pac.  231. 

g  19.   Reliance  on  adverse  party. 

(1916)  Only  where  the  conduct  of  one 
who  kept  silent  when  be  should  liave  spoken 
has  misled  or  prejudicially  affected  another's 
conduct  may  the  latter  successfully  plead  an 
estoppel  in  pals  against  the  former. 

Madill  State  Bank  v.  Weaver,  56  Okla. 
188,  154  Pac.  478. 

(1916)  It  Is  the  very  essence  of  an  es- 
toppel that  the  person  claiming  the  benefits 
thereof  was  Induced  thereby  to  do  the  things 
which  he  did ;  and  one  who  has  not  altered 


his  situation  In  reliance  upon  the  conduct  or 
statement  urged  can  not  predicate  an  estop- 
IJel  thereon. 

WUliamson-Halsell-Frasier  Co.  v.  King, 
68  Okla.  120,  158  Pac.  U42. 

3  26.  Acts  done  or  omitted,  and  change  of 
position. 

See  S  19.. 
Williamson-Hal  sell-Frasler  Co.  v.  King, 
58  Okla.  120,  158  Pac.  1142. 

(1010)  In  order  for  he  silence  of  the 
l>arty  to  constitute  an  estoppel  against  him, 
it  must  have  occurred  under  such  circum- 
stances as  to  have  made  it  his  Imperative 
duty  to  speak,  and  the  party  In  whose  favor 
the  estoppel  Is  invoked  must  have  been  mis- 
!ed  into  doing  that  which  be  would  not  have 
done  but  for  such  silence. 

Bragdon  v.  McSbea,  26  Okla.  35, 107  Pac. 
916. 

<i21.    Benefit  to  person  against  whom  estoppel 
is  asserted. 

(1015)  A  surety  on  a  building  contrac- 
tor's bond  held  estopped  to  enforce  a  ma- 
terialman's lien  on  the  building  erected  by 
the  contractor,  where,  if  It  should  prevail, 
the  owner  must  necessarily  suffer  pecuniary 
loss  from  the  contractor's  breach  of  contract. 
Rounds  &  Porter  Lumber  Co.  v.  Thomp- 
son, —  Okla.  — ,  153  Pac.  648. 

j  22.    Prejudice    to    person    against  whom 
estoppel  is  asserted. 

(1012)  An  administrator  was  held  not 
estopped  by  his  report  of  sale  to  show  the 
real  state  of  facts,  ns  against  his  brother  to 
whom  a  deed  was  made  In  accordance  with 
an  agreement  made  between  the  administra- 
tor and  such  brother  in  regard  to  the  pur- 
chase of  the  land  at  administrator's  sale,  on 
which  tbey  advanced  money  to  pay  claims 
agiiinst  the  estate. 

Turner  t.  Turner,  34  Okla.  284,  125  Pac. 
730. 

(1014)    The  party  pleading  estoppel  must 
have  In  good  faith  been  misled  to  his  injury. 
Williams  v.  PurceU.  45  Okla.  489,  146 
Pac.  1151. 

An  estoppel  operates  only  between  parties 
and  privies,  and  the  party  who  asserts  an 
estoppel  must  be  one  who  has,  in  good  faith, 

been  misled  to  his  injury. 

(1916)  Condit  v.  Condit,  88  Okla.  215, 
168  Pac.  456;  (1918)  Simmons  t. 
Chestnut-Gibbons  Qroc.  Ca,  70  Okla. 
— ,  173  Pac.  217. 

(1020)  In  order  to  create  an  estoppel  It 
is  necessary  that  the  party  sought  to  be 
estopped  by  Its  contract  induced  ttw  other 
party  to  act  on  It  t»  bis  detriment 

Nowata  County  Oas  Go.  t.  Henry  Oil 
Co.,  269  Fed.  742. 

§  23.   Estoppel  aftainst  poblic,  government,  or 
public  officers. 

(1013)  Where  a  municipality  holds  title 
to  a  town  lot  for  the  use  of  the  general  pub- 

I  lie,  an  estoppel  in  pals,  based  on  a  failure 
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of  Its  officers  to  do  their  duty,  can  not  ordi- 
narily be  asserted  against  it  to  defeat  tbe 
rights  of  the  public  in  the  property. 

Foote  T.  Town  of  Watonga,  S7  Okla.  43, 
180  Pac.  087. 

(1813)  Where  a  husband,  before  mabing 
final  proof,  conveyed  to  a  school  board,  by  a 
deed  In  which  his  wife  did  not  Join,  as  re- 
quired by  Stat.  1893,  S  1627,  three  acres  of 
the  homestead,  and  where  the  board  im- 
proved the  property,  and  held  possession  for 
several  years,  without  objection  from  hus- 
band or  wife,  it  was  held  that  both  husband 
and  wife  were  estopped  from  recovering  tbe 
property. 

Brusha  v.  Board  of  Education  of  Okla- 
homa City,  41  Okla.  695,  139  Pac.  298. 

(1916)  Where  a  county  has  accepted  and 
naed  other  lands  for  road  pui*po8es  in  lieu 
of  the  section  line  for  fourteen  years,  and 
valuable  improvements  have  In  good  faith 
been  erected  on  the  section  line,  the  county 
is  estopped  to  say  that  the  road  which  it  se- 
lected, worked,  and  used  during  all  those 
years  Is  not  a  public  highway,  and  was  not 
accepted  in  lieu  of  the  section  line,  and  can 
not  direst  tbe  other  party  of  his  improve- 
ments without  compensntlon. 

Trotter  v.  Wood,  82  Okla.  20,  162  Pac. 
600. 


(B)  GROUNDS  OP  ESTOPPEL. 

3  24.   Inconsistency  of  conduct  and  claims  in 
generaL 

(1902)  A  bank  which  Induces  another  to 
honor  the  draft  of  a  third  person,  so  that  he 
may  pay  a  debt  due  his  creditor,  can  not  be 
heard  to  say  that  the  maker  did  not  owe 
his  creditor  the  amount  of  the  draft,  al- 
though tbe  authority  to  honor  tbe  draft  was 
limited  to  the  amount  due  from  the  maker 
of  the  draft  to  his  creditor,  when  the  only 
persons  from  whom  the  paying  bank  could 
ascertain  the  amount  due  were  the  maker  of 
the  draft  and  his  creditor,  and  they  both 
represented  that  the  amount  of  the  draft 
was  the  amount  of  tbe  debt. 

Guthrie  Nat  Bank  v.  Dosbaugh,  11  Okla. 
664.  69  Pac.  787. 

(1904)  Where  plaintiff  sold  his  Improve- 
ments in  a  mine  to  defendants  at  a  price  to 
be  determined  by  a  subsequent  appratsement, 
and  the  appralsemoit  was  made  and  sub- 
mitted to  defendants,  who  made  no  objection 
thereto,  but  for  some  months  paid  the  install- 
ments  of  the  purchase  price  In  the  manner 
provided  for  In  the  contract,  defendants  could 
not  then  complain  that  the  appraisement 
was  lueorreot,  and  that  plaintiff  had  worke<I 
the  mine  improperly,  and  repudiate  the  plain- 
tiffs claim  for  the  price  of  the  goods  and  the 
viilue  of  the  work  done. 

Perry  Bros.  v.  Farrlmond,  5  Ind.  Ter. 
59,  82  S.  W.  674. 

(1912)  A  person  may  waive  a  right  by 
conduct  or  acts  which  indicate  an  intention 
to  relinquish  it,  or  by  sucb  failure  to  Insist 


upon  It  that  tbe  party  Is  estopped  to  after- 
wards set  it  np  against  bis  adversary. 

Scott  V.  Signal  Oil  Co..  36  Okla.  172, 128 
Pac.  684. 

{ 25.  Claim  or  position  in  jndidal  proceed- 
ings. 

(1S98)  The  fact  that  the  husband  was 
Joined  as  co-plaintiff  with  the  wife,  the  com- 
plaint being  afterwards  amended  by  striking 
out  bis  name  as  a  party,  will  not  estop  him 
from  claiming  that  be  acted  as  hfs  wife's 
agent. 

American  Exp.  C!o.  v.  I^kford,  2  Ind. 
Ter.  18,  46  S.  W.  183. 

(1!)00)  Where  personal  property  in  the 
Tiopsosslon  of  a  third  person  Is  attached  as 
the  iiroperty  of  the  defendant  in  the  action, 
nnd  aut-h  third  person  gives  to  the  officer  a 
fortlicomiflg  bond  for  the  redelivery  of  the 
proi  crty  or  its  appraised  value  to  the  officer, 
thus  procuring  a  return  of  tbe  property  to 
him,  be  is  estopped  from  asserting  after^ 
wards,  as  between  himself  and  the  officer  or 
the  plataitlff  In  the  action,  a  paramount  tlOe 
in  himself. 

Greenville  Nat.  Bank  v.  Evans-Snyder- 
Buel  Co.,  9  Okla.  353,  60  Pac.  249. 

(1002)  Where  one  voluntarily  assumes  a 
certain  position  In  a  legal  proceeding,  and 
succeeds  tn  maintaining  that  position,  he  can 
not  thereafter,  because  his  interests  have 
changed,  be  permitted  to  assume  a  contrary 
i)osition,  to  the  prejudice  of  a  party  who  ac- 
quiesced in  the  position  formerly  taken  by 
him. 

Territory  v.  Cooper.  11  OUa.  699^  69 

Pac.  813. 

(1004)  A  defendant  sued  as  a  corpora- 
tion, which  appears  and  answers  by  a  gen- 
eral denial  to  the  suit,  and  admits  its  cor- 
itomte  existence,  is  estoi^ied  to  deny  the 
same. 

Herald  Shoe  Co.  t.  Oklahoma  Pnb.  Co., 
15  Okla.  28.  79  Pac.  lU. 

(]!)14)  Where  a  father  brings  suit  as  next 
friend  lor  his  minor  son  for  damages  for 
(Iccreiiscd  earning  power,  he  is  estopped  from 
subsequently  suing  to  recover  such  damages 
for  his  own  use. 

Bevel  V.  Pruitt.  42  Okla.  696.  142  Pac. 
1019. 

§  26.  Acts  making  injury  possible  as  between 
actor  and  another  eqnally  blameless. 
(1001)  If  one  of  two  Innocent  persons 
must  suffer,  he  who  made  the  commission  of 
the  wrong  possible  must  suffer  tlie  conse- 
quences of  the  injury. 

Gentry  v.  Singleton,  3  Ind.  Ter.  616.  61 
S.  W.  990. 

(19]  9)  When  one  of  two  innocent  persons 
must  suffer  by  the  acts  of  a  third,  the  one 
who  enables  tbe  third  person  to  occasion 
the  loss  must  sustain  It,  and  what  one  in- 
duces another  to  regard  as  true  la  the  truth 
bct^^-een  them  if  the  other  has  been  misled 
thereby. 

Magnolia  Petroleum  Co.  v.  Saylor.  72 
Okla.  — ,  180  Pac.  861. 
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1 27.  Clothing  another  with  apparent  title  or 

authority. 

1 28.   Pertonal  property. 

(190S)  Where  plaintiff  delivered  to  C.  a 
wagon  in  controvertiy  to  Iceep  and  aae,  until 
plaintiff  and  O.  consummated  an  agreement 
for  the  letting  of  certain  land,  and  plaintiff 
permitted  C.  to  keep  possesaion  of  the  wagon 
and  nae  it  as  his  own  for  over  a  j-ear,  durliix 
which  he  raortgaKed  it  to  defendant,  plaintiff 
was  tliereby  estopped  as  against  defendant 
from  recovering  the  same. 

Darfai  V.  First  Nat.  Bank,  6  Ind.  Ter. 
124,  80  S.  W.  1015. 

(1916)  The  old  common-law  maxim  "that 
no  one  can  transfer  a  better  title  to  a  chattel 
than  he  himself  possesses"  must  In  the  ad- 
ministration of  Justice,  be  properly  qualtfled 
and  restricted.  If  the  owner  has  done  noth- 
ing to  clothe  the  seller  with  the  Indicia  of 
title,  the  maxim  is  sound ;  but  where  the 
owner  has  given  the  seller  express  power 
to  sell,  and  he  does  sell  clothed  with  the 
indicia  of  ownership,  the  porchaser  takes 
title. 

A.  L.  Jepson  Mfg.  Co.  v.  Shank,  54  Okla. 
667,  154  Pac.  516. 

S  29.  Repreaentations. 
S  30.   In  general. 

(1915)  Sepresentations  by  a  minor  In- 
dian allottee  that  he  ia  of  lawful  age  and 
competent  to  convey,  either  written  or  oral, 
made  at  the  time  of  the  execution  of  a  deed 
to  his  allotted  lands,  which  is  void,  because 
in  contravention  of  the  restrictive  legisla- 
tion by  Congress  regarding  the  alienation  of 
such  allotment,  will  not  estop  such  allottee 
from  the  assertion  of  the  Invalidity  of  such 
deed  In  a  court  of  equity,  nor  require,  as  a 
condition  precedent  therein,  a  restoration  of, 
or  offer  to  V«store,  the  consideration  so  re- 
ceived, where  It  appears  that  the  money  was 
squandered  and  dissipated  during  minority 
without  permanently  bettering  his  estate. 

F.  B.  Collins  Inv.  Co.  v.  Beard,  46  Okla. 
310,  148  Pac.  S46. 

(1015)  In  order  that  a  person  may  be 
estoivwd  by  his  dedarations  or  conduct,  he 
must  have  knowledge  of  the  purpose  of  the 
inqultr,  in  response  to  which  his  statemmt 
was  made,  and  of  the  Interest  of  the  person 
claiming  the  estoppel. 

Friar  v.  McGlIbray.  45  Okln.  597,  146 
Pac.  581. 

(1916)  In  an  action  for  the  recovery  of 
real  estate,  by  one  claiming  under  a  prior 
lease  against  a  sutwequent  lessee  in  posses- 
sion, statements  by  the  prior  lessee  that  he 
did  not  intend  to  do  anjrthii^  further  under 
the  lease,  and  that  he  was  going  to  throw 
up  the  lease,  made  to  the  subsequent  lessee, 
there  being  no  evidence  that  the  person  mak- 
ing the  statements  was  aware  at  the  time 
that  the  subsequent  lessee  intended  to  pro- 
cure a  lease  on  said  land,  or  that  the  state- 
ments were  made  for  the  purpose  of  leading 
the  subsequent  lessee  to  rely  and  act  thereon, 
do  not  constitute  a  defense  to  the  action. 

Hart  T.  WlUlams,  55  Okla.  168,  154  Pac. 
1187. 


(1918)  Where  B.  Lumber  Company  sued 
A.,  and  Z.  upon  an  oral  promise  to  pay  for 
lumber  furnished  the  contractor  erecting 
store  buildings  for  A.  and  Z.,  part  of  which 
had  been  furnished  prior  to  the  time  of  the 
promise,  and  the  evidence  of  plaintiff  shows 
that  at  the  time  of  the  promise  upon  which 
plaintiff's  suit  is  based  that  the  defendants 
admitted  tlint  they  had  in  their  possession 
$1.30<),  an  amount  In  excess  of  that  claimed 
t>y  plaintiff,  held,  that  it  was  not  error  to 
refuse  to  allow  defendants  to  prove  that  the 
coat  of  the  buildings  greatly  exceeded  the 
contract  price,  and  that  the  full  contract 
price  had  been  paid  and  the  pro  rata  part 
due  the  lumber  company  had  been  paid  to  It. 
and  that  there  was  no  funds  In  the  hands  of 
A.  and  Z.  due  on  the  contract  price. 

.\tt«way  v.  Bennington  Lumber  Co..  73 
Okla.  — ,  174  Pac.  507. 

§  31.   Relying  and  acting  on  representa- 

tiOHB. 

(1901)  False  representations,  to  work  an 
eHtopi>ol,  must  also  be  of  a  nature  to  lead 
a  reasonably  prudent  person  to  the  action 
tiikeu,  aud  must  have  been  acted  on  In  good 
faith  and  In  Ignorance  of  the  truth. 
Daris  r.  Pryor,  113  Fed.  274. 

(1016)  In  equity  no  one  may  successfully 
(luny  to  the  damage  of  another  the  truth  of 

his  »4tatement3  or  representations  by  which 
lie  has  punwsely  or  carelessly  Induced  an- 
otlier  to  so  change  his  situation  that  the 
ii!*fiertion  of  the  truth  will  Irreparably  or 
seriously  Injure  him. 

Folk  v.  United  States,  233  Fed.  177. 

S  32.  Acqniescencc. 

,5  33.   Assent  to  or  ratification  of  acts  of 

others  in  general. 

(If>!t5)  Where  a  claim  against  a  county  is 
presented  to  Its  board  of  commissioners, 
and  Is  by  .such  board  allowed,  a  warrant 
Is  drawn  for  the  sum  allowed,  and  the  war- 
rtiut  Is  accepted,  the  party  by  his  accepting 
It  Is  estopi)ed  from  a  recovery  for  that  pert 
'>f  the  claim  which  was  disallowed  the 
Ixmrd. 

Board  of  Comrs.  of  Cleveland  County  v. 
Seawell,  3  Okla.  281,  41  Pac.  592. 

(1897)  Where  an  agent,  engaged  In  sell- 
ing nursery  stock  for  a  principal,  replied 
to  u  communicfltlou  from  bis  principal,  to 
the  effect  that  he  was  selling  at  less  than 
list  price,  that  he  could  not  sell  the  goods 
nt  list  price,  held  that  where  the  principal 
continued  to  flll  orders  taken  by  the  agent 
Ht  prices  less  than  the  list  price,  he  had 
clothed  him  with  the  authority  to  sell  at 
such  prices,  and  was  estopped  from  claim- 
ing any  liability  from  the  agent  to  him  for 
(Ii'i)artlng  from  the  list  prices. 

Brewer  v.  Black.  5  Okla.  57.  47  Pac.  1088. 

(1907)  Where  a  city  council  has  vacated 
a  street,  and  a  milroad  company  has  entered 
thereon  and  constructed  Its  railroad  upon 
the  same,  and  the  owner  of  the  adjacent  lots 
takes  no  steps  to  prevent  vacation,  both  par- 
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ties  are  estopped  from  questioning  the  ralld- 
Itr  of  the  ordinance. 

Blackwell.  E.  &  S.  W.  Ry.  Co.  v.  Gist, 
18  Okla.  516^  90  Pac.  888. 

(1916)  In  order  for  the  silence  of  u  party 
to  constitute  an  estoppel  aKainst  biiu.  It 
must  have  occurred  under  such  circumstances 
as  to  have  made  ft  his  Imperative  duty  to 
speak,  and  the  party  In  whose  favor  the 
estoppel  Is  invoked  must  have  beea  misled 
into  doing  that  which  be  would  not  have 
done  bat  for  such  sllenca 

Heckman  t.  Davis,  56  Okla.  488, 155  Pac. 
1170. 

(1919)  A  lessor  Is  nut  estopped  from 
claiming  compliance  with  the  provisions  of 
the  lease  as  to  the  surreuder  of  the  proi>- 
Mty  In  the  same  condition  as  received  by 
bis  knowledge  of  Improvements  and  changes 
made  by  tbe  lessee  on  tlie  premises. 

Reinh^mer  v.'Mays,  75  Okla.  131,  182 
Pac.  230. 

i  34.   ^Acceptance  of  benefits. 

(1895)  Where  a  wife  rents  premises  and 
enters  thereon  with  her  husbnnd,  he  ac- 
cepting the  benedts  of  the  lease.  In  the  al>- 
oence  of  and  dissent  or  repudiation  of  the 
ooDtract  of  lease  made  by  his  wife,  he 
will  be  deemed  tbe  tenant  of  tbe  landlord, 
and  will  by  such  acquiescence  In  the  lease 
be  estopped  from  denying  the  landlord's  title, 
according  to  the  rules  of  law  governing  tbe 
rtiation  of  landlord  and  tenant. 

Hagar  v.  Wikoff,  2  Okla.  5S0,  3ft  Pac. 
381. 

(1914)  The  son  who,  with  full  knowledge 
of  all  the  facts,  accepts  his  part  of  tbe  pro- 
ceeds of  tbe  sale  of  his  father's  real  estate, 
sold  and  conveyed  by  an  attorney  In  fact 
after  the  death  of  bis  father,  and  who  re- 
tains tbe  proceeds  elevoi  years  befbre  com- 
menclng  action  to  establish  Us  claim  to  the 
propoty  as  an  heir  of  his  father,  is,  under 
Rev.  Laws  1910,  S  1150,  estopped  from  as- 
serting such  claim,  and  from  declaring  the 
Invalidity  of  the  deed  executed  by  the  at- 
torney in  fact. 

Avey  V.  Van  Voorhls.  42  Okla.  232,  140 
Pac.  615. 

(1916)  Where  it  Is  a  question  of  author!-: 
ty  to  contract,  arising  on  a  question  of  power 
conferred  by  the  charter,  a  party  who  has 
had  the  benefit  of  the  agreement  can  not 
be  permitted,  In  an  action  founded  upon 
it,  to  question  its  validity. 

Kwlug   V.   Boanl  of  Comrs.  of  Ellis 
County.  63  OkUi.  250,  156  Pac.  220. 

(1918)  For  the  purpose  of  defeating  lia- 
bility, a  party  will  not  be  beard  to  say  be 
□ever  made  a  contract,  and,  inconsistent  with 
such  assertion,  retain  the  beueflts  flowing 
from  the  alleged  transaction. 

Massachusetts  Bonding  &  Ins.  Co.  v. 
Vance,  74  Okla.  — .  IfiO  Pac.  698. 


S  35.   Permitting  improvements  or  exptrai- 

itnret. 

(1910)  Where  a  contract  provides  that  a 
brick  plant  when  completed  and  ready  for 
operation  shall  be  of  such  extent  and  capac- 
ity as  to  regularly  and  permanently  employ 
not  less  than  twenty-five  adult  employes  In 
the  regular  conduct  of  Its  manufacturing  op- 
erations, but  that  if  at  any  time  the  brick 
plant  should  be  found  operating  Ita  plant 
with  less  than  twenty-five  bona  flde  adutt 
employes,  then  tbe  gas  company  may  charge 
3  cents  per  1,000  cubic  feet  for  gas  used  and 
not  be  held  to  furnish  the  same  free  until 
tbe  brick  plant  shall  have  at  least  the  full 
number  of  adult  employes  on  Its  pay  roll.  It 
Is  not  ground  for  rescinding  tbe  contract, 
but  merely  upon  the  happening  of  such  con- 
tingency entitles  the  gas  company  to  col- 
lect for  the  gas  sui)plled  at  tbe  price  named. 
Mlnnetonka  Oil  Co.  v.  Cleveland  Vitri- 
fied Brick  Co.,  27  Okla.  ISO,  111  Pac.  - 
326. 

(1910)  Where  a  contract  requires  a  brick 
company  to  erect  a  brick  plant  within  one 
mile  of  a  depot  in  a  certain  place,  and  at 
the  time  tbe  contract  was  entered  into  the 
general  manager  of  the  gas  company  desig- 
nated the  point  where  the  same  should  be 
located,  and  It  was  assumed  by  all  parties 
that  such  point  was  wlttaln  one  mile  of  the 
detwt,  and  thereafter  the  {dant  having  been 
constructed  at  such  designated  point  and 
in  all  other  respects  complying  with  tbe 
contract,  the  gas  company  will  be  estopped 
from  thereafter  setting  up  that  the  plant 
was  not  locate<I  within  prescribed  limits. 
Minnetonka  Oil  Co.  v.  Cleveland  Vitri- 
fied Brick  Co.,  27  Okla.  180,  111  Paa 
326. 

§  36.   Permitting  ule  or  mortgage  of  prop- 
erty. 

(1909)  The  owner  of  hotel  furniture,  by 
reasou  of  his  conduct,  was  held  estopped  as 
against  tbe  owner  of  the  building  to  deny 
that  the  person  who  purchased  tbe  furniture 
from  him  had  lawful  right  to  execute  a 
mortfiuge  thereon  to  secure  tbe  rent 

Garrison  v.  Latham,  23  Okla.  589,  103 
Pac.  600. 

(1916)  Where  B.  tbe  holdw  of  the  record 
title  to  land,  proposes  to  sell  to  C,  who 
flirrees  to  buy  If  the  title  la  good;  and  A, 
who  is  B's  record  grantor,  Is  advised  of  the 
deal  between  B  and  C,  and  remains  sil«it  as 
to  his  ownership:  and  C  afterwards  buys 
the  land  of  B,  taking  his  conveyance  there- 
for, it  was  held  that  A  Is  estopped  by  his 
silence  when  he  should  have  spoken,  and 
can  not  show,  to  defeat  Cs  title,  that  his 
deed  to  B  was  a  forgery. 

Heckman  v.  Davis,  56  Okla.  48S,  165 
Pac.  1170. 

(1916)  Where  the  surety  on  notes  secured 
by  a  chattel  mortgage  was  present  and  in- 
dorsed credit  on  the  note  wh&i  the  maker 
sold  the  mortgaged  property  to  the  holder 
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ot  tbe  note^  and  made  no  objection,  be  Is 
estopped  to  deny  tbe  Invalidity  of  tbe  sale. 
Terry  t.  Haynea,  60  Okla.  34.  158  Pac. 
119B. 

(1910)  The  evidoice  in  this  case  exam- 
ined, and  held  insnfflclent  to  establish  estop- 
pel ^ther  by  silence  or  by  declarations  and 
conduct 

Farmers  State  Bank  of  Jefferson  v.  Jor- 
don,  61  Okla.  15.  160  Pac.  63. 

{37.  Silence. 
See  S  17. 

Flesner  t.  Cooper,  62  Okla.  263,  162 
Pac  1112. 

(1806)  Where  a  town  lot  claimant  fails 
to  place  bis  claim  before  the  tovnslte  tms- 
tees  when  he  had  tbe  opportunity  to  do  so. 
and  thereby  permits  by  bis  sUence  the  land 
to  be  conveyed  to  another,  who  has  an  in- 
ferior rlKht  to  tbe  said  land,  be  waives  his 
right,  and  is  estopped  by  bis  own  laches 
from  afterwards  asserting  his  rights  in  n 
court  of  equity. 

Bassett  V.  Mitchell.  3  Okla.  177,  41  Pac. 
flOl. 

(1910)  The  officers  of  a  corporation  who 
purchased  the  part  of  a  surplus  allotment 
to  a  Creek  freedman,  after  she  became  of 
lawful  age,  are  not  estopped  in  action  to 
cancel  the  deed  given  by  her  to  a  third  party 
during  ber  minority,  from  asserting  that 
she  was  at  that  time  a  minor,  and  ber  deed 
void.  . 

Bragdon  v.  McShea,  26  Okla.  36,  107 
Pac.  916. 

(1910)  In  order  for  the  silence  of  tbe 
party  to  constitute  an  estoppel  against  blm, 
it  must  have  occurred  under  such  clrcum- 
atances  as  to  have  made  It  bis  imperative 
duty  to  speak,  and  the  party  In  whose  favor 
the  estopp^  is  invoked  must  have  been  mis- 
led Into  doing  that  which  be  would  not  have 
done  bat  for  such  sllaic& 

Bragdon  t.  McSbea,  26  Okbi.  35,  107 
Pac.  916. 

i  38.  Negligence. 

(1902)  An  applicant  for  iusurance,  wbo 
accepts  a  policy,  the  provisions  of  which  are 
plain,  clear,  and  free  from  all  ambiguity, 
Is  chargeable  with  knowledge  of  its  terms 
and  legal  effect,  and  it  is  his  duty  to  reail 
and  know  the  contents  of  the  policy  beforo 
he  accept)!  It;  and  where  be  falls  and  neg- 
lects to  do  so  he  Is  estopped  from  denying 
knowledge  of  its  terms  and  conditions,  un- 
less he  alleges  and  proves  that  he  was  in- 
duced not  to  read  the  policy  by  some  trick 
or  fraud  of  the  other  party. 

Liverpool  &  L.  &  O.  Ins.  Co.  v.  T.  M. 

Richardson  Lumber  Co..  11  Okla.  679, 

69  Pac.  936. 

(1912)  In  a  suit  for  flood  damage  result- 
ing from  a  negligent  construction  or  mainte- 
nance of  a  bridge  and  embankment  across  a 
stream  and  tbe  adjacent  low  lands,  the  fact 
that  plaintiff  ns  a  subcontractor  put  in  place 


part  of  the  dirt  eoibankmoit  does  not  op- 
erate as  an  estoi^I  against  him  in  a  suit 
based  upon  negligent  construction  and  main- 
tenance, where  it  is  not  shown  that  he  pos- 
sessed any  knowledge,  experience,  or  skill 
in  engineering,  or  as  to  tbe  suitableness  or 
sufficiency  of  such  construction,  but  merely 
worked  under  the  direction  and  specifications 
of  defendant's  engineera 

Chicago,  R.  1.  &  P.  R.  Co.  v.  McEone, 
36  Okla.  41,  127  Pac.  488. 

(C)  PERSONS  AFFECTED. 

$39.   Pervons  to  whom  estoppel  is  aTsUable. 

See  S  22. 

Simmons  t.  diestnnt-Glbbons  Groc.  Co.. 
70  Okla.  — ,  173  Pac.  217. 

( 1914)  Efitoptiel  operates  only  between 
parties  and  privies,  and  the  party  pleading 
It  must  have  In  good  faith  been  misled  to  his 
injury. 

Williams  v.  Purc^.  46  Okla.  488.  145 

Pac.  1151. 

S  40.  Pereoni  estopped. 

See  5  22. 

Condit  V.  Condit,  66  Okla.  215,  168  Pac. 

456. 

(1809)  Due's  statement  to  another  that 
he  did  not  know  whether  he  owned  certain 
land  will  not  estop  him  from  claiming  the 
land  after  the  latter  lias  purchased  it  from 
a  third  person. 

Robinson  r.  Nail»  2  Ind.  Ter.  509,  52 
S,  W.  49. 

(1915)  A  married  woman  Is  under  no 
disability  by  reason  of  coverture  In  this 
state,  and  is  subject  to  the  same  rule  of 
estoppel  as  any  other  person  sul  Juris. 

Brusha  v.  Board  of  Education  of  Okla- 
homa City,  41  Okla.  595.  139  Pac.  298. 

(1910)  A  stockholder  of  a  corporation 
holding  an  established  equitable  lien  upon 
the  real  estate  of  a  corporation,  is  not  es- 
topped from  enforcing  it  by  tbe  subseqneut 
attempt  of  the  corporation  without  bis 
knowledge,  to  make  an  equitable  lien  upon 
the  property. 

Rader  v.  Star  3fUi  &  Elevator  Co.,  258 
Fed.  699. 

(D)  PLEADING,  EVIDENCE,  TRIAL^  AND 
REVIEW. 

$  41.   Pleading  as  element  of  cause  of  action. 

(1908)  Tbe  town  council  of  an  incorporat- 
ed town  is  not  estopped  to  rely  on  tbe  Invalid- 
ity of  an  ordinance  extending  a  purchase, 
where  such  estoppel  is  not  pleaded,  and  the 
evld^ce  foils  to  disclose  that  the  grantee 
of  said  franchise  or  its  assignee  was  misled 
to  its  injury. 

Town  of  Sapulpa  v.  Sapulpa  Oil  &  Gas 
Co.,  22  Okla.  347,  97  Pac.  1007. 

(1909)  Where,  in  an  action  on  contract, 
defendant  answered  that  a  material  condi- 
tion of  the  contrnct  was  broken,  and  that 
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the  lifhts  of  the  plaintiff  thereunder  were 
forfeited,  and  plaintiff  rei^led  by  general  de- 
nial, and  testimony  was  admitted  through 
defendant's  objection  tending  to  show  that 
defendant  had  waived  the  conditions  allied 
to  have  been  brokra  by  plaintiff,  and  the 
court  instmcted  the  Jury  on  the  question  of 
waiver,  such  evidence  and  the  Instruction 
based  thereon  were  not  within  the  Issues 
formed  by  die  pleadii^,  and  abould  have 
been  excluded. 

American  Jobbing  Assn.  v.  James,  24 
Okla.  460,  103  Pac.  670. 

(1909)  An  estoppel  must  be  pleaded  with 
particularity  to  constitute  either  a  canse 
of  action  or  defense,  as  no  intendments  are 
indulged  in  favor  of  such  plea. 

Cooper  T.  Flesner,  24  Okla.  47.  103  Pac. 

lom 

(1911)  Where  there, is  no  partnership 
existing  as  a  matter  of  law,  a  defendant 
can  not  be  charged  as  a  partner,  unless  his 
conduct  is  such  as  to  estop  him  from  de- 
nying the  partnership;  and  a  plaintiff  who 
relies  on  such  conduct  must  plead  the  estop- 
peL 

McKaUlp  V.  Geese,  30  Okln.  33,  118  Pac. 
586. 

(1016)  If  the  holder  of  an  Instrument 
materially  altered  without  the  knowledge  or 
consent  of  the  maker  relies  upon  a  subse- 
quent ratification  by  or  estoppel  in  pals 
against  such  maker,  the  ratification  or  estop- 
pel n^nst  be  pleaded. 

Wayne  County  Nat  Bank  v.  Kne^nd, 
61  Okla.  26S,  161  Pac.  198. 

(1917)  The  wife's  separate  property  can 
not  be  subjected  to  the  payment  of  her 
husband's  debts;  but  if,  with  her  knowledge 
and  consent,  he  is  permitted  to  deal  with  it 
as  his  own  and  obtain  credit  upon  it,  such 
acts  on  her  part  amount  to  an  estoppel  In 
pals.  For  such  estoppel  to  be  efTecttve  in 
favor  of  a  creditor  of  her  husband  in  an 
action  to  subject  her  property  to  the  pay- 
ment of  taer  husband's  debts,  the  facts  show- 
ing Bucb  estoppel  must  be  specifically  idead- 
ed,  and  must  be  established  by  the  weight 
of  the  evidence. 

Farmers  State  Bank  of  Ada  v.  Keen,  66 
Okla.  62,  167  Pac.  207. 

(1918)  An  estoppel  must  be  pleaded  in 
order  to  enable  a  party  to  avail  himself  of 
It  on  the  trial,  and  must  be  pleaded  with 
particularity  in  order  to  constitute  either  a 
canse  of  action  or  a  defense.  All  acts, 
representations,  and  conduct  relied  on  as 
an  estoppel  should  be  specially  pleaded,  be- 
fore evidence  to  establish  the  same  can  be 
received. 

Bunker  v.  Harding  70  Okla.  ~,  174 

Pac.  749. 

$42.  Pleading  as  defense. 
8  43.   Necewity. 

(1904)    An  estopp^  in  pais  need  not  be 


pleaded  in  order  to  be  successfully  Invited 
at  the  trial. 

Perry  Bros.  v.  Farrlmond,  S  Ind.  Ter.  58, 
82  S.  W.  674. 

(1906)  An  estoppel  must  be  pleaded  with 
particularity  In  order  to  constitute  either  a 
cause  of  action  or  defense. 

Toukawa  Milling  Co.  v.  Town  of  Ton- 
kawa,  15  Okln.  072,  83  PaC.  015. 

(1905)  Acts,  representations,  and  condiu:t 
lelied  on  as  an  estopp^  should  be  spedally 
pleaded  before  evidence  to  estaUIah  the  same 
is  received. 

Demlng  Ins.  Co.  v.  Shawnee  Fire  Ins. 
Co.,  16  Okla.  1,  83  Pac.  »ia 

(1909)  E8toM>el  in  pais,  to  be  relied  upon 
as  a  defense  in  equity,  must  be  pleaded  In 
the  answOT. 

Blakemore  v.  Johnson.  24  Okla.  644,  108 
Pac.  564, 

(1909)  An  estoppel  must  be  pleaded  in 
order  to  enable  a  party  to  avail  himself  of 
it  on  the  trial,  and  must  be  set  forth  with 
particularity  In  order  to  constitute  either 
a  cause  of  action  or  defense,  since  no  intend- 
ments are  indulged  in  favor  of  such  plea. 
Holt  V.  Holt,  23  Okla.  639,  102  Fac 
187. 

In  order  for  a  party  to  avail  himself  of 
the  doctrine  of  estoppel  as  constituting  a 
|)art  of  his  cause  of  action  or.  defense,  he 
should  i)lead  the  facts  constituting  the  et>top- 
I>el. 

(1912)  Nance  v.  Oklahoma  Fire  Ins.  Ck>., 
31  Okla.  206^  120  Pac.  948;  (1910) 
Halsell  T.  First  Nat.  Bank  of  Musko- 
gee. 48  Okla.  536,  150  Pac.  489. 

(1916)  In  or^et  to  raise  an  issue  of 
estoppel  or  waiver,  such  estoppel  or  walvw 
must  be  pleaded. 

Fidelity  Mut.  Life  Ins.  Co.  of  Phlladel- 
I^la,  Pa.,  V.  Dean,  57  Okla.  84.  166 
Pac.  904. 

(1916)  In  an  action  by  a  carrier  to  re- 
cover freight  for  the  carriage  of  goods  which 
have  been  delivered  by  the  carrier,  the  con- 
tract of  the  consignor  and  the  conslgneee, 
as  to  the  payment  of  such  freight,  can  not 
be  properly  pleaded  by  the  defendant  as  a 
defense,  in  the  absence  of  a  plea  properly 
raising  an  estoppel,  to  which  such  contract 
was  germane. 

Indiana  Harbor  BeH  R.  Go.  v.  Britton. 
66  Okla.  760,  156  Pac.  894. 

.{  44.   Mode  and  form  of  plea  or  answer. 

(1915)  In  order  for  a  party  to  avail 
himself  of  the  doctrine  of  estoppel  as  con- 
stituting a  part  of  his  cause  of  action  or 
defense,  he  should  plead  the  facts  constitut- 
lug  the  estoppel  with  particularity,  as  no 
intendments  are  Indulged  In  favor  of  sudi 
a  plea,  it  being  Incumbent  upon  the  party 
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pleading  It  to  aver  aU  the  fhcts.  ewential 

to  Its  existence. 

Inaurance  Co.  of  tbe  State  of  Pennsyl- 
Tania  r.  Harris,  49  Okla.  16K,  152 
Pac.  359. 

{  45.   Safficiency  of  allegations. 

See  S  41. 

Bunker  v.  Harding,  70  Okln.  — .  174 
Pac.  740. 

(1909)  An  eetoppel  must  be  pleadetl  n-ith 
particularly  to  constitute  either  a  canae 
of  action  or  defense,  as  no  lutendmentfi  are 
Indulfred  in  favor  of  socli  idea. 

Oooper  T.  Flesner,  24  Okla.  47,  10.1 
Pac.  1016. 

(MMX))  No  intendments  are  indulged  in  fa- 
Tor  of  a  plea  of  estoppel,  and  every  esRential 
element  of  estoppel  must  be  averred. 

Holt  T.  Holt,  23  Okla.  639,  102  Pac. 
187. 

(1916)  A  party  entitled  to  an  estoppe' 
need  not  in  all  cases  formally  plead  the 
estoppel,  but  if  tbe  facts  constituting  tht: 
estoppel  are  in  any  way  sufficiently  pleaded 
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be  is  entitled  to  tbe  ben^t  of  the  lAw  aris- 
ing therefrom. 

Jones  T.  S.  H.  Kress  &  CO.,  64  OUa. 
194,  153  Pac.  666. 

fi  46.  IsmeB,  proof,  and  variance. 

See  I  41. 

Itnnher  v.  Harding,  70  Okla.  — ,  174  Pac. 
749. 

9  47.  Weight  and  sufficiency  of  evidence. 

(1915)  The  evidence  exnmined,  and  held 
not  sufficient  to  sustain  an  allegation  of 
eatopiKl. 

Reniker  v.  Kansas  City,  Ft.  S.  ft  M.  By. 
Co..  55  Okla.  759,  155  Pac.  255. 

EVICTION. 

Allegation  of  in  action  for  breach  of  cove- 
nant of  seisin,  see  Covenants,  i  19. 

Constructive  eviction  of  tenant,  see  land- 
lord and  Tenant,  SS  09,  70,  74. 

Dnmages  for  wrongful  eviction,  see  Land- 
lord and  Tenant,  S  74. 

Proceedings  amounting  to  actual  ouster,  see 
Landlord  and  Tenant,  9  72. 

Proof  of  under  covenant  of  seisin,  see  Cove- 
nants, i  14. 


EVIDENCE. 

This  topic  INCLUDES  a  general  consideration  of  the  office,  purpose,  kinds,  char- 
acteristics and  admissibility  of  evidence  to  determine  matters  of  fact  QoestUms  of  the 
admissibility '  of  evidence  In  particular  causes  of  action  are  considered  In  titles  devoted 
to  such  causes  of  action,  the  presentation  under  this  topic  being  general  rather  than 
specific. 

It  EXCLUDES  the  competency  of  witnesses,  their  attendance,  the  production  of  doc- 
uments, and  tbe  examination  and  credibility  of  witnesses  (Witnesses) ;  tbe  taking  and 
use  of  written  testimony  (Depositions)  ;  evidence  to  sustain  particular  causes  of  action 
or  defeases  thereto  (Contracts;  Bills  and  Notes;  Deeds;  and  specific  beads);  evidence 
in  particular  forms  of  cfvit  actions  (title  of  various  forms  of  actions) ;  evidence  In  ac- 
tions for  particular  forms  of  rdief  (Divorce;  and  other  specific  titles) ;  evidence  In  civil 
proceedli^  other  than  actions  (Habeas  Coi-pus;  Mandamus;  and  titles  of  ottier  special 
proceedings) ;  rules  of  evidence  peculiar  to  Insolvoicy  or  bankruptcy  proceedings 
(Bankruptcy);  evidence  In  criminal  prosecutions  (Criminal  Law;  and  titles  of  particu- 
lar crimes) ;  admissibility  of  evidence  as  dependent  on  pleadingly  and  what  constitutes 
variance  (Pleading);  practice  In  reception  of  evidence  (Trial;  Criminal  Lew);  province 
of  court  and  jury  as  to  questions  of  fact,  and  Instructions  to  Jury  on  weight  of  evidence 
(Trial) ;  and  tbe  reviews  of  decisions  involving  the  admissibility  of  evidence  and  its 
weight  and  sufficiency  (Appeal  and  Error.) 


Analysis. 

I.   Judicial  Notice. 

§  1.  Matters  of  common  knowledge  in  general. 

§  2.  Course  and  laws  of  nature. 

I  3.  Qualities  and  properties  of  matter. 

§  4.  Geographical  facts. 

§  5.  Historical  facts. 

§  6.  Statistical  facts. 

§  7.  Facts  relating  to  human  life,  health,  habits,  and  acts. 

§  8.  Personal  status  and  conditions. 

S  9.  Language,  words  and  phrases,  and  abbreviations. 

§  10.  Time,  days,  and  dates. 
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21. 
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22. 
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s 

23. 

8 

9 

24 

§ 

25. 

26. 

§ 

27. 

§ 

2& 

§ 

29. 

30. 

Management  and  conduct  of  occupations. 
Customs  and  usages. 

Matters  relating  to  government  and  its  administration  in  general. 
Political  divisions  and  bodies. 
Laws  of  the  state. 

 In  general. 

 PuHic  statutes. 

 Municipal  ordinances. 

 Legislative  proceedings  and  journals. 

Laws  of  United  States. 

Laws  of  other  states. 

Laws  and  cust<»ns  of  Indians. 

Jurisdiction  and  powers  of  courts. 

Existence,  organization,  and  terms  of  courts. 

Judicial  proceedings  and  records. 

Offices  and  official  position  and  authority. 

Official  proclamations  and  orders. 

Administrative  rules  and  regulations. 

Official  proceedings  and  acts. 

Official  signatures  and  seals. 


n.  Presumptions. 

§  31.  Grounds. 

§  32.  Personal  status  and  condition  in  general. 

§  33.  Love  of  life  and  avoidance  of  danger. 

§  34.  Innocence. 

§  35.  Knowledge  of  law. 

§  36.  Continuance  of  fact  or  condition. 

§  37.  Regularity  of  course  of  business  or  conduct  of  affairs. 

§  38.  Corporate  acts  and  records. 

1  39.  Evidence  withheld  or  falsified. 

s  4()_   genera!. 

I  41.   Failure  to  call  witness. 

§  42.   Suppression  or  spoliation  of  evidence. 

§  43.  Laws  of  other  states. 

§  44.  Judicial  proceedings. 

I  45.  Official  proceedings  and  acts. 

§  46.  Rebuttal  of  presumptions  of  fact. 

m.    Bnrden  of  Proof. 

§  47.  Nature  and  scope  in  gener^. 

I  48.  Party  asserting  or  denying  ocistence  of  facts. 

§  49.  Facts  within  knowledge  of  adverse  party. 

§  50.  Extent  of  burden  in  general. 

IV.    Relevancy,  Materiality,  and  Competency  in  General. 

(A)  Facts  in  Issue  and  Relevant  to  Issues. 

§  51.    Relevancy  in  general. 

§  52.    Character  or  reputation. 

§  53.   Value  or  market  price  of  property. 

§  54.    Facts  relevant  to  particular  issues. 

§  55.    Matters  explanatory  of  facts  in  evidence  or  of  inferences  there- 
from. 

§  56.    Evidence  irrelevant  unless  preceded  or  followed  by  other  evi- 
dence. 

(B)  Res  Gestae. 

§  57.   Nature  of  doctrine  in  general. 
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§  58.  Acts  and  statements  accompanying  or  connected  with  transaction 
or  event. 

§  59.   In  general. 

§  60.   Before  transaction  or  event. 

§  61.   After  transaction  or  event. 

I  62.  Acts  and  statements  of  person  sick  or  injured. 

$  63.  —  In  general. 

§  64.   Statements  as  to  cause  of  injury. 

§  65.   Statements  to  physicians. 

(C)  Similar  Facts  and  Transactions. 
§  66.  Relation  to  issues  in  general. 
§  67.    Similarity  of  conditions. 

§  68.  Showing  intent  or  malice  or  motive. 

I  69.   Fraud. 

I  70.  Showing  custom  or  course  of  business. 

§  71.  Showing  methods  of  preventing  injury. 

§  72.  Other  injuries  or  accidents  from  same  or  similar  causes. 

§  73.  Showing  value. 

(D)  Materiality. 

§  74.  Remoteness. 

(E)  Competency. 

§  75.    Nature  and  source  of  evidence  in  general, 
§  76.   Testimony  as  to  intent,  motive,  or  condition  of  mind. 
§  77.    Evidoice  admissible  by  reason  of  admission  of  similar  evidence 
of  adverse  party. 

V.   Best  and  Secondary  Evidence. 

78.  Necessity  and  admissibility  of  best  evidence. 

79.  Facts  and  transactions  described  in  or  evidenced  by  writii^. 
§  80.  Contents  of  writings. 
1  81.   In  general. 

§  82.   Judicial  acts,  proceedings,  and  reconls, 

83.   Official  acts,  proceedings,  and  records. 

84.   Conveyances,  contracts,  and  other  instruments. 

85.   Books  of  account. 

§  86.   Letters,  telegrams,  and  other  correspondence. 

§  87.  Writings  collateral  to  issues. 

§  88.  Original  writing  as  best  evidence.  . 

89.   In  general. 

90.   Public  records  or  documents. 

91.  Grounds  for  admission  of  secondary  evidence. 
%  92.   In  general. 

§  93.   Destruction  or  loss  of  primary  evidence. 

§  94.   Possession  or  control  of  primary  evidence. 

§  95.  Preliminaries  to  admission  of  secondary  evidence. 

§  96.   In  general. 

§  97.   Proof  as  to  existence  of  primary  evidence. 

§  98.   Proof  as  to  destruction  or  loss  of  and  search  for  primary 

evidence. 

S  99.  — —  Proof  as  to  possession  or  control  of  primary  evidence. 

100.   Notice  to  produce  primary  evidence. 

101.  Character  and  degrees  of  secondary  evidence. 

TI.   Demonstrative  Evidence. 

§  102.    Exhibition  of  person  or  object  in  general. 

1 103.   Articles  subject  of  or  connected  with  controversy. 
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§  104.  Wridngs  submitted  for  cc»iiparison. 
1 105.  —  In  general 

Vn.  AdmiBuona. 

(A)  Nature,  Form,  and  Inctdents  in  General. 
§  106.   Judicial  admissions. 

§  107.   In  general. 

108.   Pleading. 

109.   Stipulations  and  agreed  statements. 

§  110.   Petitions,  affidavits,  and  depositions. 

§  111.  Offers  of  compromise  or  settlement. 

112.   In  general. 

113.   Admissions  made  without  prejudice. 

§114.  Statements  in  writii^. 

§115.  Acquiescence  or  silence. 

(B)  By  Parties  or  Others  Interested  in  Event. 
§  116.    Parties  of  record. 
§  117.   In  general. 

(C)  By  Grantors,  Former  Owners,  or  Privies. 
§  118.   Grantors,  vendors,  or  mortgagors  of  real  property. 
§119.    Sellers  or  mortgagors  of  chattels. 

(D)  Agents  or  Other  Representatives. 
§  120.  Agents  or  employes. 
§  121.   In  general. 

§  122.   Scope  and  extent  of  agency  or  employment. 

§  123.  Corporate  ofHcers  or  agents. 

124.  Public  officers  or  agents. 

125.  Partners  and  joint  contractors. 
§  126.  Principal  or  surety. 
§  127.  Trustee  or  beneficiar>'. 
§  128.  Conspirators  and  persons  acting  together. 

(E)  PHooF  and  Effect. 
§  129.    Preliminary  evidence. 

130.   Existence  and  extent  of  s^ency  or  authority. 

131.  Mode  and  requisites  of  proof  of  admissions. 
§  132.    Explanation  or  limitation. 

§  133.    Conclusiveness  and  effect. 

VIII.  DeclarationB. 

(A)  Nature,  Form,  and  Incidents  in  General. 

§  134.   Nature  and  grounds  for  admission  in  general. 

§  135.    Statements  showing  intent,  motive,  or  nature  of  act. 

§  136.    Self-serving  declarations  in  general. 

§  137.    Declarations  against  interest  in  general. 

§  138.    Declarations  of  persons  in  possession  or  contrpl  as  to  title  or 
possession. 

(B)  As  TO  Pedigree,  Birth,  and  Relationship. 

§  139.  Nature  of  questions  of  pedigree  and  matters  relating  thereto, 

i  140.  Declarations  by  members  of  family. 

9  141.   In  general. 

§  142.   By  deceased  members. 

§  143.   Relationship  to  family. 

§  144.   Mode  and  form  of  declaration. 
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(C)   Proof  and  Effect. 

§  145.   Conclusiveness  and  effect. 

IX.  Heanay. 

§  146.    In  general. 

§  147.    Statements  by  persons  other  than  parties  or  witnesses. 

§  148.   Oral  statements. 

§149.   Writings. 

§  150.    Evidence  founded  on  hearsay. 
§  151.   In  general. 

1 152.   Testimony  of  person  as  to  his  age. 

g  153.   Reputation  as  to  persons. 

§  154.   Market  value  shown  by  sales,  offers  to  purchase  or  sell,  or 

market  quotations. 

X.   Doctuneiitary  Evidence. 

(A)  Public  or  Official  Acts,  Proceedings,  Records,  and  Certificates. 
§  155.   Judicial  acts  and  records. 

§  156.   Official  records  and  reports. 
§  157.   Official  certificates. 

§  158.    Grants  and  patents  for  land  and  proceedings  in  land  office. 

(B)  Exemplifications,  Transcripts,  and  Certified  Copies. 
§  159.  Judicial  records  and  proceedings. 

§  160.  Official  documents,  records,  and  proceedings  in  general. 

§  161.  Record  of  conveyances  and  other  private  writings. 

§  Municipal  records. 

§  163.  Requisites  of  exempli6  cation  or  certificate. 

§  164.  Acts,  records,  and  judicial  proceedings  of  other  states. 

§  165,   Requisites  of  exemplification  or  certificate. 

(C)  Private  Writings  and  Publications. 

§  166.  Conveyances,  contracts,  and  other  instruments. 

§  167.  Books  of  account. 

§  168.  Private  memoranda  and  statements  in  general. 

1 1€9.  Letters,  telegrams,  and  other  correspondence. 

1 170.  Photographs  and  other  pictures. 

§  171.  Books  and  other  printed  publications. 

§  172.  — : —  Statutes,  law  reports,  and  legal  text-books. 

§173.   Scientific  and  technical  works. 

§  174.   Mortality  tables  and  tables  of  expectancy  of  life. 

(D)  Production,  Authentication,  and  Effect. 

§  175.  Public  documents,  records,  exemplifications,  or  offidal  copies. 

§  176.  Preliminary  evidence  for  authentication. 

§177.   Necessity  in  general. 

§  178.   Books  of  account. 

§179.   Memoranda  and  statements. 

§  180.   Letters,  telegrams,  and  other  correspondence. 

§181.  — I- Photograi^s  and  other  pictures. 

§  182.  Conclusiveness  and  effect. 

XL   Parol  or  Extrinsic  Evidence  Affecting  Writings. 

(A)    Contradictinc,  Varying,  or  Adding  to  Terms  of  Written  Instru- 
ment. 

§  183.   Grounds  for  exclusion  of  extrinsic  evidence. 

§  184.   Writings  excluding  extrinsic  e%ddence  in  gen«^l. 

■ 
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§  185.  Judicial  records  and  proceedings. 

§  186.  Official  records  and  documents. 

§187.  Deeds. 

§  188.  Bills  of  sale. 

§  189.  Leases. 

§  190.  Mortgages. 

§  191.  Contracts  in  general. 

§  192.  Contracts  of  sale  or  exchanie. 

1 193.  Bills  and  notes. 

§  194.  Contracts  of  insurance. 

§  195.  Contracts  of  carri^e. 

§  196.  Receipts. 

§  197.  Memoranda  not  constituting  contract  or  disposition  of  property. 

§  198.  Writing  incomplete  on  its  face. 

§  199.  Evidence  extrinsic  to  writing  in  general. 

§200.  Date  of  instrument. 

§201.  Sustaining  validity  of  instrument. 

§  202.  Matters  not  included  in  writing  or  for  which  it  does  not  ivovide. 

§  203.  Parties  to  instrument  or  obligation. 

204.  Nature  of  consideration. 

205.  .Existence  of  condition  or  contingency. 
§  206.  Existence  or  accrual  of  liability. 
1 207.  Nature  and  extent  of  liability. 

§  208.  Effect  of  writing  as  to  persons  not  parties  thereto  or  privies. 

§209.  Writings  collateral  to  issues  in  general. 

§  210.  Evidence  for  purpose  other  than  varyii^  rights  or  liatnlities  de- 
pendent upon  terms  of  writing. 

(B)  Invalidating  Written  Instrument. 

§211.  Matters  affecting  validity  in  general. 

§  212,  Want  or  failure  of  consideration. 

§  213.  Mistake. 

§214.  Fraud. 

§215.  Ill^Iity. 

(C)  Separate  or  Subsequent  Oral  Agreement. 
§  216.  Prior  and  contemporaneous  collateral  agreements. 

§  217.   In  general. 

§218.   Comirfeteness  of  writing. 

1 219.   Relation  of  oral  agreement  to  writing. 

§  2^.   Ccndition  precedent  to  obligation  under  writing. 

§221.  Subsequent  agreements. 

(D)  Construction  or  Application  of  Language  of  Written  Instru- 
ment. 

§  222.  Grounds  for  admission  of  extrinsic  evidence. 

§  223.  Nature  of  ambiguity  or  uncertainty  in  instrument 

§  224.   In  general. 

§225.   Latent  ambiguity. 

§226.  Meaning  of  wordi,  phrases,  signs,  or  abbreviations. 

§  227.   In  general. 

§  228.   Technical,  trade,  or  local  terms. 

§  229.  Identification  of  parties. 

§  230.  Identification  of  subject-matter. 

§231.  Showing  intent  of  parties  as  to  subject-matter. 

§232.  Showing  purpose  of  writing. 

(E)  Showing  Discharge  or  Performance  of  Obligation. 
§233.   Agreement  as  to  performance  or  enforcement. 
§234.   Estc^>pel  or  waiver. 
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\L   Opinion  Evidence. 

(A)  Conclusions  and  Opinions  of  Witnesses  in  General. 
§235.  Grounds  for  admission. 

1 236.  Conclusions  and  matters  of  opinion  or  facts. 

§  237.  Matters  directly  in  issue. 

§  238.  Inferences  or  impressions  from  collective  facts. 

§  239.  Special  knowledge  as  to  subject^natter. 

§240.  Age. 

§  241.  Bodily  ai^)earance  or  condition. 

§  242.  Due  care  and  proper  conduct. 

§  243.  Nature,  condition,  and  relation  of  objects. 

§244.  Value. 

§  245.   Real  property. 

§246.   Personal  property. 

§247.  Time. 

§  24&  Rate  of  speed. 

1 249.  Damages. 

§250.   Injuries  to  the  person. 

§251.   Injuries  to  property. 

§252.  Determination  of  question  of  competency. 

§  253.  Examination  of  witnesses. 

§  254.   Facts  forming  basis  of  opinion. 

(B)  Subjects  of  Expert  Testimony. 
§255.  Matters  directly  in  issue. 

§  256.  Matters  of  common  knowledge  or  observation. 

§  257.  Matters  involving  scientific  or  other  special  knowledge  in  general 

§  258.  Bodily  condition. 

1 259.  Due  care  and  proper  conduct  in  general. 

§  260.  Construction  and  repair  of  structures,  machinery,  and  appliances. 

§  261.  Management  and  operation  of  vehicles,  machinery,  and  appliances. 

§262.  Laws  of  other  states  or  countries. 

§263.  Value. 

§264.   In  general. 

§  265.   Services. 

§  266.   Real  property. 

§  267.  Cause  and  effect. 

§  268.   In  general. 

269.   Injuries  to  the  person. 

270.   Injuries  to  property. 

§  271.  Damages. 

§272.   Injuries  to  property. 

(C)  Competency  of  Experts. 

§  273.  Necessity  of  qualification. 

§  274.  Knowledge,  experience,  and  skill  in  general. 

§  275.  Bodily  and  mental  condition. 

§276.  Machinery  and  mechanical  deyices  and  appliances. 

§  277.  Laws  of  other  states  or  countries. 

§278.  Value. 

§  279.  Preliminary  evidence  as  to  competency. 

§280.  Determination  of  question  of  competency. 

(D)  Examination  op  Experts. 

§281.  Mode  of  examination  in  general. 

§  282.  Questions  and  answers  based  on  personal  knowledge  of  expert. 

§  283.  Questions  and  answers  based  on  facts  testified  to  by  expert. 

§  284.  Hypothetical  questions  and  answers. 

§  285.  —  In  general 
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§286.   Form  and  sufficiency  of  questions. 

§  287.  Facts  forming  basis  of  opinion. 

§2S8.  References  to  authorities  on  subject. 

§289.  CFoss-examination  and  re-examination. 

(E)  Comparison  of  Handwriting. 
§290.    Standard  of  comparison. 

(F)  Effect  of  Opinion  Evidence. 

§291.   Opinions  of  witnesses  in  general. 
Testimony  of  experts. 
 In  general. 

Nature  of  subject. 


§292. 
§293. 
§294. 
§295. 


Conflict  with  other  evidence. 


Xm.    Evidence  at  Former  Trial  or  in  Other  Proceeding. 

§  296.  Death  or  disability  pf  witness. 

§  297.  Absence  of  witnesses. 

§298.  Preliminary  evidence. 

§  299.  Mode  of  proof. 

XIV.    Weight  and  Sufficiency. 

§  300.  Weight  and  conclusiveness  in  general. 

§301.  Statutory  provisions. 

§  302.  Positive  and  negative  evidence. 

§  303.  Circumstantial  evidence. 

§304.  Credibility  of  witnesses  in  general. 

§  305.  Testimony  of  party. 

§  306.  Conclusiveness  of  evidence  on  party  introducing  it. 

§  307.  Evidence  introduced  by  adverse  party. 

§  308.  Inferences  from  evidence. 

§  309.  Degree  of  proof  in  general. 

§310.  Sufficiency  to  support  verdict  or  finding. 

§311.  Preponderance  of  evidence. 

§  312.  Matters  of  defense  and  rebuttal. 


Cross-Re ferences. 


In  general. 


See  Affidavits;  Depositions;  Witnesses. 
Acceptance  ot  proposttloa  by  mall,  see  Sales. 
S  e. 

Admlsdons  of  party  against  interest,  see 
Mnrriaee,  I  23. 

-\niblRUons  ordinance— Instructions,  see 
Trial.  S  70, 

Applicability  of  instructions  to  evidence,  see 
Trial.  g§  135-139. 

Autlioilty  of  county  attorney  to  file  an  in- 
formation for  offense  cliarged  in  the  com- 
plaint, see  Indictment  and  Information. 
§  28. 

Avowal  as  to  testimony  expected  to  be 
elicited,  see  Appeal  and  Error,  §  3S4. 

Ballots,  best  evidence,  see  Counties,  i  20. 

Bonsht  and  sold  Flips  of  sales  for  future 
delivery  admissible,  see  Frauds,  Statute 
of,  8  38. 

Census  card  as  evidence  of  age  of  Indian. 

see  Indians,  88'  11,  14. 
Circumstantial  evidence  as  to  origin  of  fire. 

see  Rnllroads,  5  179. 


Circumstantial  evidence  as  to  afcency,  see 
Principal  and  Agent,  §8  10,  13,  14. 

Clrcumstantln  1  evidence  of  marriage,  see 
Marriage,  S  16. 

Circumstantial  evidence  of  Diligence,  see 
Negligence,  I  63. 

Circumstantial  evidence  of  undue  influence, 
see  Wills,  §  28. 

Competency  of  plaintiff  as  witness  under 
statute,  see  Appeal  and  Error,  8  634. 

Condition  of  platform  three  weeks  after  acci- 
dent, see  Master  and  Servant,  8  128. 

Confined  to  Issues,  see  Pleading,  §  172, 

Contradictory  statement  of  material  matter 
— Impeachment,  see  Witnesses,  8  137. 

Contributory  n'lgligence  of  passenger  nllght- 
Ing  from  street  car.  see  Carriers,  8  180. 

Declaration  of  buyers'  agent  In  broker's  ac- 
tion for  commission,  see  Brokers,  8  40. 

Defendant's  previous  conTlctUm  of  felony, 
see  Witnesses,  8  HI. 

Demurrer  to,  see  Trial,  88  72,  95. 

Denials— Weight  of  as  evidence,  see  Blar^ 
rlage,  $  23. 


Digitized  by 


Google 


EVIDENCE. 


[20Uft.Dls.]  024 


Distinction  between  Incojnpetent  evidence 
and  Immaterial  evidence,  see  Ai^al  and 
Error,  S  631. 

Effect  of  obJecUona  to  competency  as  objec- 
tion to  competency  of  witness,  see  'Wit- 
nesses, i  25. 

Expert  testimony,  see  Appeal  and  Error, 
I  632. 

Expert  testimony  as  to  injury  to  eye,  see 
Carriers,  I  170. . 

S^pert  testimony  discretionary  witli  court, 
see  Appeal  and  Error,  I  563. 

Elxtrlnsic  evidence  to  contradict  officer's  re- 
turn, see  Judgment,  I  63. 

Failure  to  offer  certain  evidence,  see  Appeal 
and  Error,  I  107. 

Filing  of  deposition,  see  D^Mwltlons,  S  34. 

Hearsay  declaration  to  prove  residence,  see 
Process,  S  25. 

Impeachment  of  a  certificate  of  acknowledg- 
ment, see  Acknowledgment,  S  4. 

Improper  admission  of  secondary  evidence, 
see  An)eal  and  Error,  i  631. 

lostmction  as  to  purpose  of  certain  evidence, 
see  Trial,  f  114. 

Instruction  as  to  weight  of  negative  and 
affirmative  evidence,  see  Trial,  8  105. 

Insufficiency  to  support  verdict,  see  Trial, 
i  72. 

Laws  making  tax  deeds  conclusive  evidence 
as  encroachment  on  Judiciary,  see  Consti- 
tutional Law,  I  38. 

Laying  foundation  for  Impeachment  of  wit- 
ness, see  Witness^  8  137. 

Leading  questions^  when  permissible,  see  Ap- 
peal and  Error,  I  S64. 

Mental  incompetency  of  grantor  in  deed^ 
Scope,  see  Deeds,  I  58. 

New  trial  on  ground  of  newly  discovered  evi- 
dence, see  Appeal  and  Error,  S  395. 

Notice  of  defect  in  adjusting  mine  fan,  see 
Master  and  Servant,  S  125. 

Objections  to  evidence  on  ground  of  insuffi- 
ciency of  pleadings,  see  Pleading,  {  205. 

Objections  thereto  to  test  pleading,  see  Plead- 
ing, i  206. 

Objection  to  evidence  on  ground  of  variance, 
see  Pleading,  S  206. 

Objections  to,  to  make  question  on  appeal, 
see  Appeal  and  Error,  1 128. 

Of  agency,  see  Principal  and  Agent,  8  12. 

Of  alteration  of  deed,  see  alteration  of  In- 
stmments,  f  17. 

Of  alterations  or  repairs  subsequent  to  ac- 
cident, see  Negligence,  8  55. 

Of  condition  of  railroad  crossing,  see  Rail- 
roads, I  116. 

Of  custom  of  brakemen  to  alight  from  mov- 
ing trains,  see  Master  and  Servant,  I  129. 

Of  family  relations,  see  Appeal  and  Error, 
I  681. 

Of  stenographer's  transcript  In  criminal  trial, 
see  Criminal  Law,  S  800. 

Of  transactions  prior  to  original  controver- 
sies immaterial,  see  Appeal  and  Error, 
1633. 

On  hearing  of  motion  to  quash  Indictment, 
see  Indictment  and  Information,  8  96. 

Of  Jurors  on  motion  for  new  trial,  see  New 
Trial.  I  73. 

Oral  evidence  admissible  to  prove  fraud,  see 
Fran^  Statute  of,  I  60. 


Order  of  reception  of  evidence,  see  Trial, 

8  27. 

Overruling  demurrer  to,  see  Master  and  Serv- 
ant, 8  138. 

Parol  evidence  In  equity  case,  see  A^teal 

and  Error,  88  277,  283. 
Parol  evidence  to  show  right  (tf  posses^n, 

see  Forcible  Entry  and  Detainer,  8  22. 
Pleading  matters  of  evidence,  see  Pleading, 

8  8. 

Prima  facie  evidence,  see  Intoxicating  Uq- 

uors,  88  76,  78. 
Proof  of  other  acts  of  negligence,  see  N^- 

llgence,  8  53. 
Proof  of  residence  in  state,  see  Exemptions, 

8  10. 

Qoestions  of  fact  for  Jury,  see  Criminal  Law, 

8S  419-429;  Trial,  88  69-77. 
Reasonable  inferences  from  established  facts, 

see  Trial,  8  75. 
Reception  at  trial,  see  Criminal  Law,  88  377- 

383 ;  Trial,  18  18-53. 
Recovery  on  clrcamstantlal  evidence  for  neg- 
ligent killing,  see  Death,  8  30. 
Refusal  of  expert  testimony,  see  At^eal  and 

Krror,  8  638. 
Relevancy  of  testimony  shown  by  testimony 

of  another  witness,  see  Indians,  8  32. 
Reversal  on  appeal  of  account  of  admission 

of  incompetent  evidence,  see  Appeal  and 

Krror,  8  631. 
Itevlew  of  admissibility  of  evidence,  see  Ap- 

Iieal  and  Error,  8  384. 
Review  of  evidence  ottenA  before  referee, 

see  Appeal  and  Error,  8  174. 
Review  of  exdnsion  of  evidence,  see  Appeal 

and  Error,  8  384. 
Secondary  evidence  of  immaterial  facts,  see 

Apiwal  and  Error,  8  631. 
Setting  out  in  brief,  acceptance  or  exclusion 

uf  evidence,  see  Appeal  and  Error,  8  427. 
Statements  ot  agent,  see  Principal  and  Agent, 

8  15. 

Statute  changing  rules  of  evidence,  see  In- 
toxicating Liquors,  8  7. 

Stenographer  reading  notes  of  testimony  to 
Jury,  see  Witnesses,  8  145. 

Stipulations  as  to  evidence,  see  Stipulations, 
8  6. 

Sufficiency  of  evidence — How  question  raised, 

ace  Appeal  and  Error,  8  135. 
Sufficiency  of  objection  to  evidence,  see  Trial, 

8  44. 

Sufficient  to  sustain  verdict  of  malicious 
))rosecution,   see   Malicious  Prosecution, 

S  27. 

Supreme  Court  will  weigh  evidence  in  equit- 
able action,  see  Appeal  and  Error,  8  576. 

Sustaining  demurrer  to,  or  giving  Instmcted 
verdict,  see  Trial,  8  75. 

Taken  by  commissioner  under  stipulation  and 
order  of  court,  see  Appeal  and  Error,  8  003. 

1'ei^t  applied  to  a  demurrer  to  the  evidence. 
«ee  Trial,  8  83. 

Testimony  as  to  examination  of  engine,  see 
Appeal  and  Error,  8  632. 

Testimony  as  to  transaction  with  deceased 
person,  see  Witnesses,  88  41.  45. 

Testimony  as  to  value  of  articles,  see  Wit- 
nesses, 8  8. 

That  plaintiff's  brother  is  a  fugitive,  see  Ap- 
iwal  and  Error,  8  631. 
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Timellnees  of  motion  to  strike  as  Incompe- 
tent, see  Trial.  I  48. 

To  establlBh  duress,  see  Bills  and  Notes. 
I  190. 

To  support  findings  of  court  as  to  timber 
prlrllegea,  see  Logs-  and  Logging,  f  2. 

Transcript  of  testimony  of  witness  at  exam- 
ining trial,  see  Criminal  Law,  |  288. 

Verdict  or  findings  contrary  to  evidence,  see 
New  Trial.  H  32-34. 

Weight  in  equity  cases,  see  Deeds,  S  A4. 

Weight  in  the  Supreme  Court,  see  Af^ieal 
and  Error,  I  596. 

Weight  of  evidence  considered  on  appeal, 
see  Appeal  and  Error,  !  505. 

Weight  of  evidence — When  not  determined 
by  Supreme  Court,  see  Appeal  and  Error, 
i  5S6. 

Wel^t  to  be  given  expert  evidence,  see  Ap- 
peal and  Error,  S  665. 

What  demurrer  to  evidence  admits,  see  Trial, 
i  83. 

When  condition  of  evidence  Justifies  de- 
murrer to,  see  Trial,  S  74. 


Judtetal  notice. 

Judicial  notice  as  to  when  statehood  began, 

see  Criminal  Law,  S  21^. 
Jadlclal  notice  of  authority  of  one  appearing 

as  attorney,  see  Criminal  Law,  8  171. 
Judicial  notice  of  boundary  line,  see  Criminal 

Law,  8  171. 
Judicial  notice  of  t>oundarles  of  counties  and 

location  of  cities  and  towns,  see  Rape, 

IS  32,  34. 

Judicial  notice  of  Jurisdiction,  see  Appeal  and 
Error,  I  13. 

Judicial  notice  of  rules  of  grammar  In  con- 
Btructlon  of  statutes  and  contracts,  see 
Contracts,  S  78. 

Judicial  notice  of  state  boundaries,  counties 
and  location  of  towns  and  cities,  see  Crimi- 
nal Law,  S  171. 

Judicial  notice  that  beer  Is  intoxicating,  see 
Criminal  Low,  i  171. 


Burden  of  pmof  and  presumptUtm. 
See  also  Criminal  Law. 

Burden  of  proof  In  establisblng  good  faith 
In  purchase  of  land,  see  Vendor  and  Pur- 
cimser,  \  81. 

Burden  of  proof  of  entry  on  pass  twok  of 
bank,  see  Banks  and  Banking,  S  71. 

Burden  of  proof  of  execution  of  written  In- 
strument, see  Pleading,  8  132. 

Burden  of  proof  where  defense  Is  article 
sold  was  not  as  warranted,  see  Trial,  8  13. 

Presumption  of  Intention  to  maintain  and 
enforce  lien,  sec  Liens,  i  8. 

Presumption  of  legality  of  contracts  of  sale 
for  future  delivery,  see  Gaming,  §  12. 

Presumption  of  liability  of  shareholder  of 
bank  stock,  see  Banks  and  Banking,  8  14. 


Adminibility  in  general. 

Admissibility,  see  Deeds,  8  58;  Homicide, 
8  107;  Intoxicating  Liquors,  8  60. 

AdmlsslbUIty  In  direct  attack  on  Judgment, 
see  Judgment,  I  193. 


Admissibility  In  election  contests,  see  Elec- 
tions, 8  72. 

Admissible  In  prosecution  for  introducing 

liquor  into  Indian  Territory,  see  Criminal 

Law,  8  717. 
Admissibility  not  affected  by  means  by  which 

it  was  obtained,  see  Criminal  Law,  8  220. 
Admlsslbfll^  of  boolElcC  advertising  land,  see 

Eminent  Domain,  8  72. 
Admissibility  of  census  cards  In  action  to 

determine  descent  of  Indian,  see  Indians, 

8  11. 

Admissibility  of  certified  copy  of  record,  see 
Intoxicating  Liquors,  8  70. 

Admissibility  of  copy  of  written  demand  In 
action  to  recover  penalty  for  usury,  see 
Usury,  8  57. 

Admissibility  of  entries  in  boobs  kept  by  ex- 
press company,  see  Intoxicating  Liquors, 

9  09. 

Admissibility  of  evidence  of  payments,  see 
Payment,  8  20. 

Admissibility  of  evidence  under  pleadings, 
see  Pleading.  88  67-182. 

Admissibility  of  maps  In  evidence,  see  Emi- 
nent Domain,  8  72. 

Admissibility  of  note  signed  by  mark,  see 
Bills  and  Notes,  18  10,  175. 

.\dniissl1)illty  of  note  regular  upon  lbs  face, 
see  Alteration  of  Instruments,  8  13. 

Admissibility  of  declarations  as  part  of  the 
res  gestae,  see  Criminal  Law,  8  108. 

Admissibility  of  inconsistent  statement  of 
witness,  see  Witnesses,  8  141. 

A<lmissibllity  of  other  offenses,  see  Criminal 
iJiw,  8  203. 

Admissibility  of  shining  contract,  see  Car- 
riers. 8  118. 

Admissibility  of  statements  as  part  of  res 
gestae,  see  Appeal  and  Error,  I  563. 

.Vdmlssibtllty  of  voluntary  statement  by  de- 
fendant when  under  arrest,  see  Criminal 
Law,  9  284. 

Admissibility  of,  tending  to  show  eolluBlve 
prosecution,  see  Criminal  Lnw,  5  103. 

.Vdmlssiblllty  of  communications  between 
husband  nnd  wife  overheard  by  third  per- 
son, see  Witnesses,  8  52. 

Admissibility  of  opinions  of  non-expert  as 
to  sanity,  see  Criminal  Law.  9  250. 

.Vdmlssiblllty  of  secondary  proof  on  evidence 
of  lost  Instrument,  see  Appeal  and  Error, 
§  580. 

Admi.s8lo)i  by  allegations  of  amended  peti- 
tion, see  Trial,  fi  76. 

Admission  of  evidence  not  germane  to  Issue 
not  prejudicial  error,  see  Criminal  Law, 
8  717. 

.Vdmission  of.  In  prosecution  for  conspiracy, 

see  Criminal  Law,  8  2110. 
AdmiHsion  In  evidence  of  jilstol  used  In  rob- 

t)ery.  see  Crimlnnl  I^aw,  8  241. 
.Admission  of  dying  declaration,  see  Homi- 
cide, 99  113,  121. 
.Vdmlsslon  of  notes  and  mortgage  In  evidence, 

see  Equity,  9  47. 
Admission  of  opinion  evidence,  see  .^^ipeal 

and  Error,  8  564. 
Admission  over  objection  tending  to  show 

premeditated  design,  see  Homicide,  8  184. 
Admissions  of  party  against  interest,  see 

Marriage,  8  23. 
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Compet«C7  of  tntlmony  of  witness  con- 
Tlcted  of  felony,  see  Witnesses.  I  12. 

Confessions  admissible  In  evidence,  see  Griml- 

nal  Law,  S  228. 
Discretion  of  court  in  admission,  see  Trial, 

i  27. 

Enrollment  records  of  commissioner  to  Five 
Civilized  Tribes  as  to  age  of  an  eorolled 
freedman,  see  Indians,  I  11. 

Krror  in  admission  of  evidence  on  a^teal. 
see.  Appeal  and  Error,  {  384. 

Evidence  of  customs  and  usages  admissible 
to  explain  contract,  see  Customs  and 
Usages,  i  fL 

Harmless  error  fn  exclusion  of  letter  testi- 
fied to  by  witness,  see  Appeal  and  Error, 
I  630. 

Improper  admission  as  ^I'ound  for  reversal 
in  criminal  cases,  see  Criminal  Law,  S  734. 

Improper  exclusion  in  direct  cured  by  cross- 
examination,  see  Appeal  and  Error,  $  630. 

Parol  evidence  to  establlsli  contract  of  in- 
surance, see  Insurance,  S  31. 

Parol  that  growing  crops  were  reserved  on 
sale  of  land,  see  Frauds.  Statute  of.  I  22. 

Part  of  a  conversation  admitted  entitles  ad- 
versary to  all  of  It,  see  Witnesses,  S  77. 

Headli^  portion  of  affidavit  for  continuance 
to  Jury,  see  Appeal  and  Error,  I  382. 

Keasons  for  excluding,  see  Trial,  1  44. 

Testimony  In  chief  of  witness  inadmissible, 
when,  see  Depositions,  1 14. 

At  to  particular  facts  or  Uaum. 

See  Alteration  of  Instruments,  S  15;  Boun- 
daries, I  8;  Chattel  Mortgages,  8§  17,  18; 
Contempt,  i  25;  Damages,  S9  87-94;  Fix- 
tures, fi  13;  Frauds.  SUtute  of.  9S  SI-GO; 
Fraudulent  Conv^ances,  H  86-97;  Gifts, 
S  11 ;  Judgment,  I  227 ;  Limitation  of  Ac- 
tions, 66  71-82;  Lost  Instruments,  i  2; 
Partnersbip,  S  16;  Payment,  11  24,  25; 
Release.  S  21;  Usury,  6  46. 

Abandonment  of  homestead,  see  Homestead, 
§  69. 

Absolute  bill  of  sale,  a  mortgage,  see  Chat- 
tel Mortgages,  f  17. 

Absolute  deed  or  mor^ge,  see  Mortgages, 
8  14. 

Acquisition  and  change  of  domicile,  see  Domi- 
cile, §6  5,  6. 

Authority  of  agent,  see  Principal  and  Agent, 
8S  62,  53. 

Authority  of  attorney,   see  Attorney  and 

Client,  §  32. 
Authority  of  special  Judge,  see  Judgment, 

8  11. 

Breacli  of  contract,  see  Contracts.  §6  162, 
163. 

Competency  of  witness,  see  Witnesses,  9  27. 
Construction  of  statute,  see  Statutes,  8  111. 
Constructive  trust,  see  Trusts,   §  45. 
Corporate  existence,  see  Corporations,  8  11. 
Establishment  of  assignment  for  benefit  of 

creditors,  see  Assignments  for  Benefit  of 

Creditors,  8  21. 
Existence  of  Relation  of  principal  and  agent, 

see  Principal  and  Agent,  S  13. 
Forfeiture  of  bail,  see  Ball,  S§  32-36. 
Fraud  in  assignment  for  benefit  of  creditors, 

see  Assignments  for  Benefit  of  Creditors, 

8  43. 


Fraud  in  contract  of  sale,  see  Sales,  i  17. 

Good  fnitti  of  purchaser,  see  Sales,  I  82. 

Grounds  of  attachment,  see  Attachment,  8  15. 

Illegitimacy,  see  Bastards,  $  1. 

In  action  for  d'lmages  for  libel,  see  Libel 
and  Slander,  I  43.  . 

Insolvency  or  otber  act  of  bankruptcy,  see 
Bankruptcy,  8  15. 

Mistake  or  fraud  extraneous  to  issue  re- 
quired to  vacate  Judgment,  see  Judgment, 
8  177. 

N^ligence  causing  injuries  to  persons  using 
streets,  see  Municipal  Corporation.  I  280. 

Of  negligence  of  engineer  and  crew  of  pas- 
senger train,  see  Master  and  Servant,  1 128k 

Of  reason  for  delay  in  shipment  of  grain, 
see  Carriers,  i  46. 

Possession  of  property  assl^ed  for  creditors, 
see  Assignments  for  Benefit  of  Creditors, 
8  18. 

Property  conveyed  by  deed,  see  Deeds,  8  37. 
Proof  of  insanity  by  nonexpert  witness,  see 

Witnesses,  8  104. 
Property  included  in  sublease,  see  Landlord 

and  Tenant,  8  28. 
Requirements  of  proof  of  fraud  in  procuring 

writtMi  instrument,  see  Fraud.  8  35. 
Service  of  process,  see  Process.  88  39.  40. 
Variance  of  terms  of  written  contract  by 

subsequent  executed  parol  agreement,  see 

Contracts,  8  117. 
Waiver  of  provisions  of  insurance  policy,  see 

Insurance,  8  119. 
Warranty,  see  Sales.  8  163. 


In  particular  civil  actions  or  proceedings. 

See  Assault  and  Battery,  f  12:  Attechmen^ 
68  IS,  309;  Ejectment  81  27-38;  Forcible 
Entry  and  Detelner.  I  22;  Fraud,  I  SO; 

Money  Received,  S  6;  Negligence,  S9  54- 
64;  Quieting  Title,  9  16;  Replevin,  98  41, 
42 ;  Specific  Performance,  9  46 ;  Trover  and 
Conversion,  §8  18-21 ;  Use  and  Occupation, 
S  3;  Work  and  Labor,  6  6. 

.Accounting  between  principal  and  agent,  see 
Principal  and  Agent,  8  32. 

Accounting  of  partnerahlp,  see  PartnershUt, 
8  83. 

Action  to  disbar  attorney,  see  Attorn^  and 

Client,  99  18.  24. 
\ctlon  to  quiet  title,  see  Quieting  Title.  I  0. 
Admissibility  In  action  for  unlawful  detainer, 

see  landlord  and  Tenant,  8  118. 
.'AdmlsslbilitT   in   action   upon  negotiable 

note,  see  Bills  and  Notes,  9  124. 
Before  grand  Jury,  see  Grand  Jury,  9  22, 
For  alienation  of  affections,  see  Husband 

and  Wife,  8  59. 
For  breach  of  contract,  see  Contracts,  99  Iffil, 

163;  Sales,  §  140. 
For  breach  of  warranty  of  goods  sold,  see 

Sales,  §  153. 
For  cnuslng  death,  see  Death,  8  20. 
For  conversion  of  morteaged  prop^ty,  see 

Chattel  Mortgages,  f  81. 
For  deficiency  on  foreclosure  of  mortage,  see 

Mort^caires.  8  160. 
For  establishment  of  boundaries,  see  Bonn* 

d}trle.<t,  8  8. 

For  fires  caused  by  operation  of  raQToaas, 
see  Ralli-oads,  IS  177,  178. 
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For  flowage  of  lands  by  surface  waters,  we 

Waters  and  Water  Courses,  f  26. 
For  injunction,  see  Injunction,  ii  66,  67. 
For  injuries  caused  by  defective  bridge,  see 

Bridges.  S  IS. 
For  Injuries  in  streets,  see  Municipal  Cor- 

poratlonB,  SS  278,  280. 
For  injuries  to  animals,   see  Railroads, 

fl  166,  167.  ^ 
For  Injuries  to  passengers,  see  Carriers, 

I  170. 

For  loss  or  Injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  SS  62,  93. 

For  loss  of  or  Injury  to  live  stock  In  course 
of  transportation,  see  Carriers,  {  118. 

For  personal  injuries,  see  Bridges,  I  13; 
Carriers,  S  170 ;  Master  and  Servant, 
if  131-186;  Municipal  Corporatloiis,  IS  278- 
280;  Ballroads,  S  144. 

E^r  price  of  goods  sold,  see  Sales,  8  121. 

For  rent,  see  Landlord  and  Tenant,  i  91. 

Intervention  in  attacbment  proceedings,  see 
Attachment,  {  109. 

Of  value  of  atUched  property,  see  Attach- 
ment, i  48. 

Ou  attachment  bonds,  see  Attachment,  S  127. 
Ou  bonds  In  criminal  prosecutlous,  see  Bail, 
S  SC. 

Ou  county  warrants,  see  Counties,  f  81. 
On  insurance  policies,  see  Insurance,  I  202. 
On  loi>t  instrument,  see  Lost  Instromenta, 
S  4. 

On  uinnMpal  bonds,  see  Municipal  Corpora- 
Uons,  i  S21. 

On  mutual  benefit  certificates,  see  Insurance, 
It  292.  153. 

On  subscriptions,  see  Subscriptions,  §  8. 

To  amend  Judgment,  see  Judgment,  I  121. 

Tu  dismiss  appeal  or  writ  of  error,  see  Ap- 
peal and  Error.  I  460. 

To  enforce  llabUltles  of  sheriffs  and  con- 
stables, see  Sheriffs  and  Constables,  S  33. 

To  enforce  mechanic's  lien,  see  Mechanic's 
Lien,  S  66. 

To  establish  rights  between  conflicting  claim- 
ants of  mortgaged  property,  see  Chattel 
Mortgages,  S  68. 

To  establish  rights  between  creditors  and 
parties  to  mortgage,  see  Chattel  Mortgages, 
I  96. 

■  To  procure  liquor  license,  see  Intoxicating 

L^uors,  I  17. 
To  recover  goods  sold,  see  Sales,  S  109. 
To  recover  payment,  see  Payment,  i  24. 
To  recover  penalty  for  delay  in  transmission 

of  telegraphic  message,  see  Telegraphs  and 

Telephones,  i  30. 
To  recover  possession  of  mortgaged  property, 

see  Chattel  Mortgages,  8  79. 
To  remove  municipal  officer,  see  Municipal 

Corporations,  I  64.  . 
To  restrain  enforcement  of  tax,  see  Taxation, 

I  176. 

To  set  aside  assignment  for  benefit  of  credi- 
tors, see  Assignments  for  Benefit  of  Credi- 
tors, 8  TL 

To  set  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances,  88  86-97. 

To  vacate  attachment,  see  Attachment,  8  84. 

Voir  dire  examination  of  Jurors,  see  Jury, 
ISOl 


In  aotiora  bjf  or  atfainat  partioUUir  ekuM 

of  pertona. 

See  Carriers,  9S  62,  93.  118,  170;  Counties, 
89  81,  107;  Husband  and  Wife,  8  69; 
Municipal  Corporations,  98  278,  280,  321; 
Principal  and  Agent,  8  95;  Principal  and 
Surety,  88  69.  60;  BaUroads,  IS  144,  165, 
167.  177.  178;  Sheriffs  and  Constables, 
8  33. 

Action  against  carrier  for  bad  condition  of 

goods  on  arrival,  see  Carriers,  9  69. 
Between  corporation  and  offices,  see  Cor- 
porations, S  78. 
In  action  against  corporation,  see  Corpora- 
tions, 5  27. 
Proof  of  agency  by  declarations  of  agent, 

Bee  Principal  and  Agent,  I  13. 
Sufficiency  to  disbar  attorney,  see  Attorney 

and  Client,  8  24. 
Sufficiency  to  create  relation  of  landlord  and 

tenant,  see  Landlord  and  Tenant,  8  116. 
Sufficiency  to  maintain  conspiracy  of  guard- 
Ian  to  Incumber  ward's  land,  see  Mort- 
gages, 8  53. 
Undue  influence  Inferred  from  confldoitlal 
relation,  see  Wills,  8  26. 


I»  ctiaUnal  pro»ectttitm». 

See  Adultery,  88  6,  9;  Breach  of  the  Peace, 
8  6;  Bui^lary,  S  13;  Conspiracy,  SI  21. 
23;  Contempt.  S  25;  Criminal  Law, 
58  171-315;  Disorderly  Conduct,  8  I;  Homi- 
cide, 58  84-136;  Perjury,  8  18;  Rape,  85  25- 
34;  Receiving  Stolen  Goods,  9  4;  Bob- 
bery, 8  12;  Seduction,  IS  7-10. 

Accused's  record  of  dlsposdtlon  of  narcotic, 
see  Poisons,  |  2. 

Acts  or  declarations  of  person  not  on  trial, 
see  Criminal  Law,  8  377. 

Admissibility,  when  question  fbr  Jury,  see 
Criminal  Law,  9  450. 

Admission  of  expert  testimony— When  cause 
for  reversal,  see  Criminal  Law,  8  717. 

.\dmIsslon  of  written  evidence  In  criminal 
case,  see  Criminal  Law,  8  673. 

Admitting  improper  which  Is  afterward  with- 
drawn, see  Criminal  Law,  8  717. 

Avowal  as  to  expected  evidence  on  rejection 
of  question,  see  Criminal  Law,  }  673. 

Book  entry  as  part  of  res  gestae,  see  Crim- 
inal  Law,  {  198. 

Character  o^  In  order  to  prove  consplracyt 
see  Criminal  Law,  S  244. 

Character  ui,  to  show  banking  corporation 
engaged  In  Issuing  fraudulent  paper,  see 
Criminal  Law,  5  237. 

Competency  of  evidence  of  a  confession  is 
for  the  court,  see  Criminal  Law,  S  289. 

Competency  of  evidence  of  experiment — What 
It  depends  upon,  see  Criminal  Law.  8  421. 

Conspiracy  may  be  proved  although  not 
charged  in  the  Indictment,  see  Criminal 
Law.  8  244. 

Conviction  on  clrcumstnntial  evidence  alone, 
see  Criminal  Law,  8  302. 

Copies  of  invoices  undisputed  for  many  years 
admissible,  see  Criminal  Law.  |  261. 
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Dedaration  as  part  of  ttae  res  gestae,  aee 

Criminal  Uw.  }{  198,  190. 
Declaration  of  party  In  poasesBlon  of  stolen 

goods,  see  Criminal  Law,  i  199. 
Dafwdant's  contemporaneous  possession  of 

other  Btol«i  property,  see  Criminal  Imv/. 

i  203. 

Defendant's  declaration  in  homicide  case,  see 
Criminal  Law,  S  199. 

Direct  or  circuiustantial  of  corpus  delicti, 
see  Criminal  Law,  9  293. 

Documentary  evidence  secured  by  illegal 
search  not  thereby  inadmissible,  see  Crim- 
inal Law,  S  220. 

Doubt  of  jury  as  to  evidence— Recalling  wit- 
ness, see  Criminal  Law,  S  499. 

Effort  of  defendant  to  Induce  witness  not  to 
appear  against  him  evidence  of  guilt,  see 
Criminal  Law,  §  193. 

£>numeratlon  lists  of  the  scbolastic  census 
Is  competent  on  Issue  of  ace  of  person, 
see  CMmlnal  Law,  S  245. 

Evidence  obtained  by  search  warrant,  sec 
Criminal  Law.  f  220. 

Excluded  evidence — How  question  preserved 
for  appellate  court,  see  Criminal  Law,  8  87. 

Experiment  made  In  presence  of  Jury,  see 
Criminal  Law,  i  216. 

Experiment  made  out  of  court,  see  Criminal 
Law,  §  202. 

Failure  to  produce  witness,  see  Criminal 
Law,  SS  177,  707. 

For  offenses  against  liquor  laws,  see  Intox- 
icating Liquors,,  §S  72,  76. 

For  owning,  letting,  Iteeplng  or  frequenting 
disorderly  house,  see  Disorderly  House, 

8  9. 

Good  character  of  defendant  In  mitigation 

of  punishment,  see  Criminal  I-aw,  9  213. 
Improper  testimony  voluntarily  given,  see 

Criminal  Law,  9  734. 
Improperly  admitting  on  mistaken  theory  of 

case,  see  Criminal  Law,  S  717. 
Juror's  conversation  with  bystander  when 

In  charge  of  bnlllff,  see  Criminal  Law, 

S  497. 

Jury  examining  pistol  after  retiring  to  de- 
liberate, see  Criminal  Law,  9  703. 

Material  element  In  criminal  charge  resting 
on  suspicion,  see  Criminal  Law,  9  306. 

Motion  to  strike  out  evasive  answer  of  wit- 
ness, see  Criminal  Law,  9  389. 

Newly  discovered  evidence  as  ground  for 
new  trial,  see  Criminal  Law,  IS  547-552; 
New  Trial.  99  46-53. 

Not  Incompetent  incidentally  involves  de- 
fendants of  a  distinct  offense,  see  Crim- 
inal Law,  S  203. 

Objection  to  evidence,  see  Criminiil  Law, 

9  616. 

Objection  to  improperly  obtained  testimony — 

When  too  late,  see  Criminal  Law,  S  610. 
Of  decease  witness  admissible,  see  Criminal 
.  Law,  SS  207.  m 

Of  deceased  wltnesi^How  proven,  see  Crim- 
inal Law,  S  36S. 


Of  defendant's  preparation  to  commit  the 
crime,  see  Criminal  Law,  S  176. 

Of  former  conviction  In  a  court,  of  record, 
see  Criminal  Law,  {  223. 

Of  offenses  of  similar  nature  admissible  in 
criminal  trial,  see  Criminal  Law,  9  205. 

Of  other  offenses  admissible  as  part  of  res 
gestae,  see  Criminal  Law,  S  200. 

Of  otiier  offenses — Instructions  as  to  con- 
Hlilenitlon  of.  see  Criminal  Law,  f  374. 

Of  other  similar  offenses,  see  Criminal  Law, 
§fi  203,  205, 

On  trial  against  two,  evidence  that  one  com- 
mitted n  crime  not  charged  in  the  indict- 
ment, see  Criminal  Ijaw,  S  148. 

Photographs  admissible,  see  Criminal  Idw. 
S  226. 

Possession  by  codefendant  of  part  of  stolen 
property,  see  Criminal  Law,  9  241. 

Prima  facie  proof  of  conspiracy  must  be 
made,  see  Criminal  Law,  S  188. 

Proof  of  testimony  at  preliminary  examina- 
tion, see  Criminal  Law,  fi  297. 

Reconciling  conflicting  for  jury,  see  Crim- 
inal Law,  s  soe. 

Rebuttal  testimony,  see  Criminal  Law, 
9  379. 

Re-openlng  trial  to  hear  rebuttal,  see  Crim- 
inal Law,  8  382. 

Rules  for  weighing  testimony,  see  Criminal 
Law,  8  452. 

Scoi>e  of  testimony  of  accomplice  to  war- 
rant verdict  of  guilt,  see  Criminal  Law, 

8  280. 

Separate  acts  of  immoral  conduct  many 
months  after  rape,  inadmissible,  see  Crim- 
inal Law,  98  207,  717. 

Statements  made  by  deceased  shortly  before 
the  killing,  see  Criminal  Law,  §  199. 

Sufficiency  to  establish  guilt  see  Criminal 
Lew,  9  432. 

Taking  oral  testimony,  see  Criminal  Law, 

.  8  371. 

Tending  to  show  other  offenses,  see  Crim- 
inal Law,  S  203. 

Testimony  at  preliminary  examination  rend 
at  trial,  see  Criminal  Law,  $  299. 

Testimony  of  witness  given  on  former  trial 
or  hearing,  see  Criminal  Law,  8  368. 

Uncorroborated  testimony  of  accomplices  In 
prosecution  for  larceny,  see  Criminal  Law. 

9  279. 

Waiver  of  objection  to  evidence,  see  Crim- 
inal Law.  9  348;  Trial,  8  47. 

Weight  and  credibility — Jury  province,  see 
Criminal  Law,  9  425. 

Weight  of  evidence  a  question  for  Jury,  see 
Criminal  Law,  §  425. 

When  materiality  of  evidence  a  mixed  ques- 
tion of  law  and  fact,  see  Criminal  Law, 
9S420a,  711. 

Where  two  offenses  are  linked  together  In 
point  of  time  or  circumstauce,  see  Crim- 
inal Law,  S  148. 
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I.  JUDICIAL  NOTICE. 

S  1.  Matters  of  eomaion  knowledge  in  genenL 

(1887)  CoDrts  will  take  Judicial  notice 
of  tbe  general  usages  of  business,  and  that 
wltbin  the  gmeral  scope  of  tbe  business  pur- 
poses of  a  firm  engaged  in  geneml  banking 
is  the  drawing,  making,  accepting  and  ne- 
gotiating of  promissory  notes,  bills  of  ex- 
change, and  other  negotiable  paper,  and 
also  tbe  discounting  and  redlscounting  of 
commercial  paper. 

McNeal  T.  Gossard,  6  Okla.  363,  50  Pac. 

m 

,(1905)  The  courts  will  take  Judicial 
knowle^  that  the  Chicago,  Bock  Island  & 
Pacific  Railroad  Company  operates  a  system 
of  railways  In  a  dozen  dlfferrait  states  and 
territories,  and  that  the  steam  shovel  Is  one 
of  the  utilities  in  general  use  In  modem  rail- 
road construction  and  Improvement. 

Mollhoff  T.  Chicago,  R.  I.  &  P.  R.  Co.. 
15  Okla.  540.  S2  Pac.  733. 

(1907)  That  which  is  a  matter  of  general 
knowledge  is  not  the  subject  of  expert  testi- 
mony or  testimony  lu  general. 

Waters-Pierce  Oil  Co.  v.  Deselms,  18 
Okla.  107.  89  Pac.  212. 

(1919)  A  court,  in  passing  upon  an  or- 
dinance of  a  regulatory  nature  as  to  whether 
It  is  reasonable  and  will  tend  to  promote  tbe 
public  health,  morals,  safety,  or  w^elfare. 
can  take  Judicial  notice  of  the  changing  con- 
ditions In  manner  of  living  and  matters  of 
common  knowledge. 

Walcher  r.  First  Presbyterian  Church 
of  Norman.  76  Okla.  9,  IM  Pac.  106. 

(1920)  Where  a  trial  court,  as  a  iMirt  of 
tbe  Judgment,  makes  separate  findings  of 
fact,  resvMuslve  to  and  within  the  issues,  and 
such  ultimate  or  controlling  facts  are  Insuffl- 
dent  to  support  the  Judgment,  the  decision 
Is  against  the  law,  and  the  cause  will  be 
reversed. 

Texas  Co.  v.  Brandt,  79  Okla.  9T,  191 

Pac.  166. 

(1920)  In  order  for  a  court  to  take  judi- 
cial notice  of  a  matter,  it  must  be  of  common 
and  general  knowledge  within  tbe  limits  of 
tbe  Jurisdiction  of  tbe  court,  ami  must  be 
well  established  and  authoritatively  settled. 
Boatman  v.  Coverdale,  fiO  Okla.  9.  193 
Pac.  S74. 

S  2.   Course  and  laws  of  nature. 

(1901)  The  courts  take  Judicial  notice  of 
tbe  course  the  seasons  and  tbe  time  of  plant- 
ing and  harvesting  annual  crops,  and  know 
that  a  crop  of  wheat  growing  in  April.  1898, 
Is  not  the  crop  harvested  in  1S99. 

Payne  v.  McCormIck  Harvesting  Macb. 
Co.,  11  Okla.  318,  66  Pac.  287. 

S  3.   (^alities  and  properties  of  matter. 

(191G)  Tbe  Congress  can  not  take  Judicial 
notice  whether  a  beverase  going  through  the 
malting  iprocess,  hvt  <9ontainlng  no  -.malt 
liquor  la  or  Is  not  a  malt  liquor,  nor  whether 


a  beverage  containing  less  than  one-third  of 
one  percent  of  alcohol  is  intoxicating, 

Leisy  Brewing  Co.  v.  Atchison,  T.  &  8. 
F.  Ry.  Co.,  225  Fed.  753. 

S4.  Geographical  facts. 

(1899)  The  Supreme  Court  wUl  take  Ju- 
dicial notice  of  tbe  fact  that  the  city  of 
Perry  Is  located  upon  land  resen-ed  for  a 
townsite  purpose,  and  that  It  was  laud  be- 
longing to  the  United  States  on  and  prior  to 
September  16.  1893. 

Acers  v.  Snyder.  8  Okla.  659,  58  Pac. 
780. 

(1901)  The  courts  will  take  Judicial  no- 
tice of  tbe  boundaries  of  tbe  counties  and 
tbe  territory,  and  of  tbe  geograi^cal  loca- 
tion of  cities  and  towns  within  its  Jurisdic- 
tion, and  the  court  Judicially  knows  that  a 
place  about  eight  miles  southeast  of  Lexing- 
ton Is  in  Cleveland  county,  Oklahoma, 

Har\'ey  v.  Territory,  11  Okla.  186,  65 
Pac.  837. 

(1901)  The  courts  of  tbe  territory  will 
take  Judicial  notice  that  Canadian  county  is 
in  Oklahoma  Territory,  and  proof  that  an 
act  was  committed  in  Canadian  county  will 
sustain  tbe  allegation  that  such  act  was 
committed  in  Canadian  county.  Oklahoma 
Territory. 

Filson  r.  Territory,  U  Okla.  851,  67 
Pac.  473. 

(1908)  The  Supreme  Court  takes  Judicial 
notice  of  the  fact  that  Woods  county  com- 
prises a  certain  portion  of  such  county  as 
it  existed  in  tbe  territory  of  Oklahoma,  and 
that  It  has  the  same  county  seat  as  imder 
tbe  territorial  form  of  govemipent 

Wlnslow  r.  France.  20  Okla.  303.  M  Pac. 


(1910)  Judicial  notice  will  be  taken  of  a 
town  by  a  certain  name,  but  not  of  a  rail- 
road station  of  the  same  name,  or-  that  It  is 
only  a  railroad  station  on  a  certain  line  or 
road  between  certain  points. 

St.  Louis  &  8.  F.  R.  Go.  V.  Williams,  25 
Okla.  662,  107  Pac.  428. 

(1912)  The  Supreme  Court  will  take  Ju- 
dicial knowledge  of  the  fact  that  cities  and 
towns  within  that  portion  of  the  state  which 
was  formerly  Indian  Territory  are  within 
that  portion  of  tbe  state  Into  which  It  is  a 
violation  of  law  to  introduce  beer,  whisky, 
and  other  Intoxicating  beverages  and  will 
not  lend  its  aid  in  tltc  collection  of  debts 
claimed  to  l>e  due  on  shipments  of  such 
beverages  into  such  territory. 

Anheuser-Busch  Brewing  Assn.  v.  Doss, 
36  Okla.  318,  120  Pac.  49. 

(191-i)  The  Supreme  Court  takes  Judicial 
notice  that  tbe  Arkansas  river  is  tbe  largest 
western  tributary  of  tbe  MIssIsslppt-Missourl 
system;  that  It  is  2,0(X>  miles  long,  draining 
an  area  of  approximately  189.000  square 
miles;  that  It  is  navigable  through  Its  course 
In  tbe  state  of  Oklahoma;  that  the  title 
to  the  bed  of  tbe  Arkanaas  river,  to  lii^- 
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wator  mark,  within  the  boundarlw  of  Okla* 
homa,  Is  tn  the  stat& 

State  T.  Nolegs,  40  Okla.  479.  139  Pac 
043. 

(191S)  The  courts  will  ordinarily  take 
Judicial  notice  of  tbe  principal  \rater  courses 
within  tbeir  respective  jurisdii:tlons. 

Board  of  County  Comra  oi  Kay  Cttunty 
V.  Smitb.  47  Okla.  184. 14b  Pac.  Ul. 

(1918)  Tbe  court  takes  Judicial  notice  that 
an  important  river  Is  navigable  but  the  point 
where  navigability  ceases  unless  it  Is'  or 
ought  to  be  within  general  luiowledge  re- 
quires proof  and  accordingly  there  is  no 
Buttlcient  reasoa  for  holding  that  the  Arkan- 
sas river  is  or  ever  has  been  navigable 
alxive  tbe  mouth  of  Grand  river. 

United  States  v.  Brewer-JSlllott  Oil  & 
Gua  Co.,  249  Fed.  609. 

§  5.   Historical  facte. 

(1803)  As  a  part  of  the  history  of  the 
territory  of  Oklahoma,  courts  of  Oklahoma 
will  talie  Judicial  cognisance  of  tbe  construc- 
tion placed  upon  the  proclamation  of  the 
President,  which  was  construed  to  protalhit 
the  crossing  of  lines  and  entering  upon  any 
part  of  the  lands  by  persona  lutendlng  to 
make  a  homestead  settlement  thereon  prior 
to  noon  of  April  22,  1899,  which  was  the 
hour  fixed  by  tlie  proclamation  of  the  Presi- 
dent. 

(1S92)  Smith  V.  Townsend,  1  Okla.  117, 
29  Pac.  80.  affirmed  (1893)  148  U.  S. 
490,  37  L.  ed.  633,  13  Sup.  Ct  G34. 

The  courts  will  take  Judicial  notice  of 
matters  of  history,  as  to  tbe  time  that  Okla- 
homa was  opened  for  settlement,  also  tbe 
time  tbe  Organic  Act  went  into  effect,  and 
that  tbe  laws  of  tbe  state  of  NebraslEa  were 
put  into  effect  In  Oklahoma,  and  also  that, 
intermediate  tbe  opoilng  of  Oklahoma  and 
the  enactment  of  tbe  Organic  Act,  there  was 
no  law  In  Oklahoma  Territory  to  redress  any 
wrongs  affecting  persons  or  property. 

(1902)  McMichael  v.  Murphy,  12  Okla. 
155,  70  Pac.  189,  affirmed  (1905)  197 
U.  S.  304,  49  L.  ed.  766.  2S  Sup.  Gt 
460. 

(1908)  Courts-take  Judicial  notice  of  the 
fact  of  the  time  when  tbe  state  wns  admit- 
ted into  tbe  Union,  and  that  at  such  time 
the  United  States  courts  In  Indian  Territory 
ceased  to  exist,  and  of  tbe  organization  of 
district  courts,  their  sessions  and  presiding 
Judge. 

Eberle  v.  King,  20  Okla.  49,  03  Pac. 
748. 

(1020)  Whenever  llgbt  can  be  derived 
from  such  sources,  the  courts  will  take  Ju- 
dicial notice  of  the  facts  of  contemporane- 
ont  history,  the  prior  state  of  the  law,  tbe 
particular  abuse  or  defect  which  the  act  was 
meant  to  remedy,  and  will  then  apply  the 
language  of  tbe  act  to  such  state  of  affairs. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gist  70 
Okla.  8.  100  Pac.  87a 


S  6.  Statistical  facts. 

(1010)  Judicial  notice  wlU  be  taken  of 
the  population  of  counties,  citlefl  and  towns, 
as  shown  by  the  federal  census  after  its 
adoption  by  the  legislature. 

St  Louis  &  S.  F.  B.  Co.  V.  WUliams.  25 
Okla.  66%  107  Pac.  42& 

S  7.  Facts  relating  to  hnmsB  life,  health,  habiti 
and  acts. 

See  S  1. 

Walcber  v.  First  I'resbyterian  Church 
of  Norman,  76  Okla.  D,  184  Pac.  106. 

(1921)  Evidence  sufficient  to  SOHwrt  ccm- 
vlction  for  manslaughter;  design  to  effect 
death  may  be  Inferred  from  guilt;  premedi- 
tation may  be  formed  instantly  before  kill- 
ing: defendant  presumed  to  intend  natural 
(consequences  of  use  of  deadly  weapons;  vio- 
lent threats  do  not  reduce  offense. 

Harrison  v.  State,  —  Okla.  Cr.  — ,  105 
Pac.  511. 

S  8.  Personal  siatm  and  eiHiditioni. 

(ISOS)  The  court  takes  Judicial  notice  of 
the  conditions  of  title  In  the  Osage  and  Kan- 
sas Indian  reservations,  and  tliat  there  are 
no  resident  freeholders  within  said  reserva- 
tions qualified  to  ser\-e  as  Jurors. 

Goodson  T.  United  States,  7  Okla.  117, 
54  Pac.  423. 

(1911)  A  federal  court  can  not  take  Judi- 
cial notice  of  the  degree  of  Indian  blood  in 
a  citizen  of  either  of  the  Five  Civilized 
Tribes. 

Bettes  v.  Brower,  184  Fed.  343. 

(1914)  The  Supreme  Court  does  not  take 
Judicial  knowledge  of  tbe  quantity  of  Indian 
hlood  a  party  before  it  may  have. 

Ball  V.  Dancer,  44  Okla.  114,  143  Pac. 
855. 

(1917)  The  Supreme  Court  will  not  take 
Judicial  Imowledge  of  the  degree  of  Indian 
blood  possessed  by  a  minor  Gre^  Indian, 
and  will  not  presume  tbat  said  minor  is  of 
such  degree  of  Indian  blood  as  to  render 
his  conveyance  of  lands  inhabited  by  him 
subject  to  the  operation  of  Act  Gong.  Hay 
27,  IOCS,  ch.  100,  S  0,  86  Stat.  315,  which 
provides  that  the  death  of  any  allottee  of 
the  Five  Civilized  Tribes  shall  operate  to 
remove  all  restrictions  upon  the  alienation 
of  said  allottee's  lands,  and  requires  tbe 
conveyances  of  any  interest  of  a  full-blood 
Indian  heir  in  such  land  to  he  approved  by 
the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  tbe  deceased  allottee. 
Moffer  V.  Jones,  67  Okla.  — ,  169  Pac. 
652. 

(1018)  The  Supreme  Court  will  not  take 
Judicial  notice  of  the  quantum  of  Indian 
blood  possessed  by  a  member  of  th«  Chlcka- 
saw  Tribe,  and.  In  the  absence  of  proof,  will 
not  presume  that  such  Indian  Is  of  such  a 
quantum  of  blood  as  to  render  her  land  snb> 
Ject  to  restriction. 

Harriss  v.  Leeper  Bros.  Lumber  Co.,  74 
Okla.  — .  176  Pac  41% 
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i  9.   Langnage,  words  and  phraset,  and  abbre- 

viationa. 

(1917)  The  court  will  take  Judicial  knowl- 
edge of  the  nieonlog  of  tbe  term  "milling 
In  transit  privil^e,"  and  tbe  admisslOD  of 
orni  evidence  to  explain  tbe  same  is  not 
uror. 

St  Louie  &  S.  F.  R.  Co.  v.  Wm.  Bondies 
&  Co.,  64  Okla.  88,  166  Pac.  179. 

i  10.  Time*  days  and  dates. 
,      (1909)    Judicial  notice  wUl  be  taken  that 
a  contract  to  raise  a  crop  of  cotton  is  a 
contract  for  services  for  longer  tban  a  month. 
First  Nat.  Bank  of  Brlstow  v.  Bogera, 
24  Okla.  357,  103  Pac.  S82. 

(1019)  Judicial  notice  will  be  taken  of  the 
coincidence  of  the  days  of  the  week  with  the. 
days  of  the  month,  and  of  the  days  of  the 
month  ou  which  Simday  falls. 

Canafax  v.  Bank  of  Commerce  of  Mc- 
I>oud,  76  Okla.  289,  1S5  Pac.  1014. 

i  11.   Management  and  conduct  of  occupations. 

(1015)  It  is  not  a  matter  of  such  general 
knowledge  as  to  dispense  with  proof  that 
nnj*  siJceiflc  i»ortion  of  the  equipment,  or  any 
partii'iilnr  eniploye,  of  ii  railroad  company  is 
wmayeil  III  Interstnte,  rather  than  Intrastate, 
(•oiumerce  at  any  precise  time  or  place. 

f'hiciiKo.  It.  I.  &  P.  Ry.  Co.  v.  McBee, 
45  Okla.  102,  14r>  Pac.  331. 

(1915)  It  is  a  matter  of  general  knowl- 
ed};e,  'of  wblcb  courts  will  take  Judicial  no- 
tice, that  common  carriers  by  rail  make  a 
])nietice  of  carrying  as  baggage  the  sample 
trunks  of  traveling  salesmen. 

Kansas  Citv,  M.  &  O.  Ry.  Co.  v.  Fugatt, 
47  Okla.  727,  150  Pac.  669. 

(IIUS)  Taking  of  extrinsic  evidence  after 
a  rule  to  show  cause  that  the  filing  of  a 
protcBt  was  not  necessary  to  support  corpora- 
tion commission's  order  against  railroad  rate 
advances  where  necessity  and  reasonableness 
ai>pear  from  conditions  of  which  courts  and 
commission  may  talie  notice. 

Atchison.  T.  &  8.  F.  By.  v.  State.  67 
Okla.  ~,  171  Pac.  43. 

(1920)  Railroad  business  In  the  Uniteil 
States  and  In  the  several  states,  including 
Oklahoma,  Is  of  such  magnitude  and  so  vi- 
tally Interwoven  with  the  every-day  affairs 
of  men  that  court  will  take  judicial  notice 
of  Its  general  features.  The  Supreme  Court, 
and  the  trial  courts  of  this  state,  will  take 
Judicial  notice  that  the  St.  Louis  &  San 
Francisco  Railway  Company  was  being  op- 
erated by  its  recelvm  on  the  25th  day  of 
Sei^ember,  1913. 

Lusk  V.  Henson,  78  Okla.  147,  189  Pac. 
191. 

(1920)  The  Supreme  Court  will  not  take 
Judicial  notice  of  the  particular  method  of 
keeping  books  and  record  In  tbe  office  of  an 
Insurance  agent. 

Coon  V.  Boston  Ins.  Co.,  79  Okla.  296, 
192  Pac  1002. 


The  schedule  time  of  the  arrival  and  de- 
parture of  trains  at  a  particular  place  is  so 
variable  that  courts  will  not  take  Judicial 
notice  thereof. 

(1920)  Booth  &  Flinn  v.  Cook,  79  Okla. 
280,  193  Pac.  36;  (1920)  Boatman  v. 
Coverdale,  80  Okla.  9.  193  Pac.  974. 

S  12.   Customs  and  usages. 

(1907)  The  court  may  take  judicial 
knowledge  of  the  general  custom  of  the 
people  of  the  territory  of  Oklahoma  to  use 
coal  oil  in  kindling  fires. 

Waters-Pierce  Oil  Co.  v.  Deselms,  212 
U.  S.  159,  53  L.  ed.  453,  29  Sup.  Ct. 
270. 

(1915)  Iteuta  for  use  of  agricfultural 
lands;  payable  in  a  stipulated  share  of  tbe 
crop  grown  thereon,  are  due  and  payable 
when  the  crop  matures  and  Is  ready  for  bar- 
vesting  or  market.  It  must  therefore  follow 
that  it  was  unnecessary  to  allege  and  prove 
such  a  custom,  because  the  court  will  take 
knowledge  of  one  of  such  universal  exist- 
ence. 

Pniitt  V.  Carter,  52  Okla.  2M,  162  Pac. 
1081. 

5  13.   Matters  relating  to  government  and  its 

administration  in  general. 

(1904)  The  courts  will  take  Judicial  no- 
tice that  Canadian  county  Is  not  located  In 
that  part  of  the  territory  where  persons  may 
pei-mit  their  stock  to  run  at  large,  under  Sesa. 
Laws  1899,  p.  58,  ch.  2,  art.  2  (Wilson's  Rev. 

6  Ann.  Stat  1903,  cb.  3,  art  2). 

Lewis  V.  Rasp,  14  Okla.  60,  76  Pac.  142. 

(1905)  The  courts  will  take  judicial  no- 
tice of  the  rules  and  regulations  of  the  ex- 
ecutive branches  of  the  government  De- 
cree, Zevely  v.  Weimer  (1004  )  5  Ind.  Ter. 
646,  83  S.  W.  Ml,  ntnrmed. 

Weimer  v.  Zevely,  138  Fed.  1006. 

(1907)  Courts  of  record  In  any  county 
will  take  Judicial  notice  of  the  county  seat, 
and  if  tbe  seat  of  public  business  Is  the 
county  seat  de  facto  the  courts  will  take 
notice  thereof,  and  the  proceedings  of  such 
court,  transacted  at  such  county  seat  can 
not  thereafter  be  collaterally  attacked. 

Board  of  Comrs.  of  Day  County  v.  State 
of  Kansas.  10  Okla.  375,  91  Pac.  690. 

(lOlS)  The  courts  of  record  of  this  state 
will  take  Juilieial  notice  of  tbe  date  of  the 
passage  and  approval  of  general  laws  pas.sed 
by  the  legislature  of  this  state,  and  the  date 
of  the  meeting  and  final  adjournment  of  the 
legislature  of  this  state. 

Lusk  V.  Ryan,  69  Oklo.       171  Pac.  323. 

9  14.   Political  divisions  and  bodies. 

(lOni)  Where  a  building  on  which  a  me- 
chanic's lien  Is  cialme{1  Is  alleged  to  be  in 
a  certain  town,  the  court  will  take  Judicial 
notice  that  such  town  Is  Incorporated,  where 
such  is  tbe  fact. 

Arnold  V.  Campbell.  3  Ind.  Ter.  .550,  64 
S.  W.  682. 
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(1910)   Judicial  notice  wlU  be  taken  of 
county  seats  of  the  respective  counties. 
St  Louis  &  S.  F.  K.  Co.  V.  WlUlams,  25 
Okla.  662,  107  Pac.  428. 

(1011)    Courts  take  Judicial  iiotlee  of  the 
boundaries  of  counties  and  county  lines,  and 
of  the  location  of  towns  and  cities  therein. 
Spencer  v.  SUte,  6  Okla.  Or.  7,  113  Pac. 
224. 

(1918)  The  court  Judicially  knows  that 
counttes  having  a  population  of  more  than 
00,000  Include  Oklahoma  county  only. 

Board  of  Comrs.  of  Oklahoma  County  t. 
Beaty,  67  Okla.  — ,  171  Pac.  34. 

9  15.   Laws  of  the  state. 
S  16.   In  general. 

See  S  5. 

Chicago.  K.  I.  &  P.  lly.  Co.  v.  Gist.  79 
Okla.  8,  100  Pac.  878. 

(1912)  The  courts  of  the  United  States 
take  Judicial  notice  of  the  Constitutions  and 
laws  of  the  states. 

Ritterbusch  v.  Atchison,  T.  &  8.  F.  Ry. 
Co.,  198  Fed.  4ti. 

S  17.   Public  etatules. 

(1913)  The  courts  of  the  state  of  Okla- 
homa take  Judicial  knowledge  of  the  laws  In 
force  at  the  time  of  the  erection  of  the  state 
In  the  Indian  Territory  by  virtue  of  acts  of 
Congress. 

Uuthrle  r.  Mitchell.  38  Okla.  55,  132 
Pac.  138. 

(1915)  The  UiVkS  of  Arkimsas,  which  were 
extended  over  the  ludlnii  Territory,  are  in 
force  in  this  state  at  to  rights  arlnlug  un- 
der fontiiKts  entered  Into  tn  the  Indian  Ter- 
ritory |irior  to  utatehuod,  and  said  laws  of 
.Vrktinsas  need  not  be  pleaded  or  proved. 
Marx  V.  Hefner.  4(1  Okla.  453,  149  Pac. 
207. 

(1915)  The  court  must  take  Judicial  no- 
tice of  what  iH,  and  what  Is  not,  the  statute 
law  of  the  state. 

Johnson  V.  Grady  County,  50  Okla.  188, 
150  Pac.  497. 

S  18.   Hnnicipal  ordinances. 

(1910)  The  courts  will  not  take  Judicial 
notice  of  niuiiiciiial  ordlniinces.  but  they  must 
be  pleaded  and  proved  as  other  facts. 

Choctaw  &  O.  G.  11.  Co.  v.  Hamilton,  182 
Fed.  117. 

(1911)  Erroneously  receiving  a  city  ordi- 
nance In  evidence.  It  affirmatively  appearing 
that  It  did  not  influence  the  finding  of  the 
uourt,  was  without  injury,  and  therefore  not 
reversible  error. 

Cunnhigbam  v.  Ponca  City,  27  Okla.  858. 
113  Pac.  019. 

11911)  Courts,  in  civil  actions,  will  not 
take  Judicial  notice  of  a  city  ordinance. 

Cunningham  v.  Ponca  City,  27  Okla.  858, 
113  Pac.  910. 

(1911)  An  ordinance  of  a  city,  when  cer- 
tified nnder  the  hand  of  the  proper  ofllcer 


and  having  the  corporate  aeal  of  such  city 
affixed  thereto,  may  be  received  In  evidence. 
Cunningham  v.  Ponca  City,  27  Okla.  868, 
113  Pac.  919. 

S  19.   Legislative  proceedings  and  joui^ 

nals. 

See  i  13. 

I>usk  V.  Kyan.  69  Okla.  — ,  171  Pac.  323. 

S  20.  Laws  of  United  Slates. 

See  J  4. 

Anheuser-Buseh  Brewlt^  Assn.  v.  Doss, 
36  Okla.  318.  120  Pac.  40. 

(1900)  Where  Congress  puts  in  force  a 
code  of  laws  In  a  territory  by  reference  to 
such  laws,  the  same  not  being  embraced  in 
the  act  or  by  express  provision  made  a  part 
tliereof.  the  courts  of  the  other  states  and 
territories  from  which  such  code  of  laws  la 
not  taken  will  take  judicial  notice  of  every 
fact  tliat  can  be  obtained  from  the  act  of 
Congress,  but  wilt  not  take  judicial  notice  of 
the  provisions  of  the  laws  It  puts  in  force; 
and,  in  order  that  they  be  availed  of,  they 
must  be  pleaded  and  proved. 

Greenville  Nat.  Bank  v.  Evans-Snlder- 
Buei  Co.,  9  Okla.  353,  00  Pac.  249. 

(1900)  Where  Congress  puts  in  force  a 
ciKle  of  laws  in  a  territory  merely  by  refer- 
ence to  such  laws,  the  same  not  being  em- 
braced in  the  act  or  by  express  provisions 
made  a  part  thereof,  the  federal  courts-and 
other  courts  of  such  territory  whose  duty 
it  is  to  administer  such  laws  will  t^ke  ju- 
(Ucinl  notice,  not  only  of  the  act  of  Congress 
which  gives  life  and  force  to  the  said  laws, 
liut  also  of  the  provisions  of  the  laws  them- 
selves. 

(Sreenvllle  Nat  Bank  v.  Evans-Snyder- 
Buel  Co.,  9  Okla.  353.  60  Pac.  249. 

(1907)  The  (^urt  of  Appeals  of  the  In- 
dian Territory  takes  Judicial  notice  of  the 
net  of  Congress  requiring  fees  to  be  advanced 
l>efore  a  clerk  of  the  District  Court  may 
hie  the  trauticript  on  an  appeal  from  a  com- 
missioner's court  and  docket  the  case. 

I'erry  v.  Morris,  7  Ind.  Ter.  146,  101  S. 
W.  571. 

(1912)  An  act  of  Congress  (Act  March  3, 
11KI5.  ch.  1479,  33  Stat.  1081).  approving  a 
lease  uimu  GSO.OOO  acres  of  laud  in  the  Osage 
.Nation,  and  extending  its  oiwratlon  for  a 
period  of  ten  years,  for  the  benefit  of  the 
lessee  and  its  sublessees,  is  a  "private  act," 
and  the  courts  can  not  take  Judicial  notice 
of  it. 

state  ex  rel,  Itoberts  v.  Indian  Territory 
Illuminating  Oil  Co..  32  Okla.  607.  123 

Pac.  100. 

S  21.    Laws  of  other  sutea. 

(1912)  The  laws  of  other  states  are  facts 
to  be  established  by  competent  evidence,  and 
the  courts  of  this  state  can  not  take  Judicial 
notice  thereof. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lambert, 
32  Okla.  665.  123  Pac.  428. 

(1915)  Where  a  contract  is  made  In  a 
foreign  state,  and  the  laws  of  such  foreign 
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state  are  relted  upon  for  recovery,  sncb  laws 
of  the  foreign  state  must  be  pleaded  and 
proved. 

Marx  T.  Hefner,  46  Okla.  453,  149  Pnc. 
207. 

S  22.  Lavra  and  cnrtoms  of  Indiana. 

Courts  take  Judicial  knowledge  that,  by  the 
treaties  between  the  T*nlted  States  and  the 
Indian  tribes,  title  to  Indian  reservntlons 
in  Oklahoma  Is  in  either  the  tribes,  or  the 
I.'nited  States  for  the  Iwnetit  of  the  tribes, 
and  hence  is  not  subject  to  territorial  taxa- 
tion. 

(1896)  Gay  v.  Thomas,  5  Obla.  1,  46  Pac. 

.  578,  reversed  (IhlW*)  7  Oblu.  1S4.  5-1 
Pac.  444,  and  Thomas  v.  Gay  (1888) 
160  U.  S.  264.  42  L.  ed.  740,  18  Sup. 
Gt  340;  (1S9G)  Wagoner  t.  Evans, 
5  Okla.  31,  46  Pac.  1117.  modified 
(1808)  170  U.  8.  588,  42  L.  ed.  11S4. 
18  Sup.  Ct  730. 

(180S)  The  United  States  courtu  do  not 
take  judicial  notice  of  the  local  laws  of  the 
various  tribes  In  the  Indian  Territory,  but 
such  laws  are  on  the  footing  of  local  usartes 
and  customs,  and  must  be  pleaded  and  prov- 
en, where  they  are  at  variance  with  the  laws 
which  have  been  extended  over  the  territory 
for  the  guidance  of  the  United  States  courts. 
Wilson  V.  Owens,  86  Fed.  671. 

(1808)  The  court  takes  judicial  notice  of 
the  conditions  of  title  in  the  Osage  and  Kan- 
sas Indian  reservations,  and  that  there  are 
no  resident  freeholders  within  said  reserva- 
tton?  qualified  to  serve  as  Jurors. 

Goodson  V.  United  States,  7  Okla.  117, 
54  Pac.  423. 

(1808)  A  court  win  tJike  Judicial  notice 
of  the  fact  that  the  title  to  lands  in  the 
Chickasaw  Nation  is  In  the  nation,  and  not 
in  its  citizens;  and  It  alone  can  maintain 
suit  for  its  possession.  The  only  right  that 
can  be  acquired  In  such  land  is  mere  right 
of  occupancy. 

Myera  v.  Mathls,  2  Ind.  Ter.  3,  40  S.  W. 
178. 

(1808)  The  court  will  take  judicial  no- 
tice that  the  title  to  the  lands  is  in  the  In- 
dian Nation,  and  not  in  Individual  dtlxens 
thereof. 

Myers  v.  Mathls,  2  Ind.  Ter.  3.  40  S.  W. 
178. 

(1900)  Where,  in  ejectment  to  obtain 
possession  of  land  sold  by  the  sheriff  under 
an  act  of  the  Cherokee  national  council  ap- 
proved Sciiteniber  30,  1805.  relating  to  in- 
truder Improvements,  the  defendant  contends 
that  the  sheriff  did  not  comply  with  the  law 
in  making  the  sale,  the  provision  of  the  law 
should  be  pleaded  and  proved,  as  the  court 
will  not  take  judicial  notice  of  Indian  laws. 
Hockett  v.  Alston.  3  Ind.  Ter.  432.  58 
S.  W.  675. 

(1900)  On  appeal  in  an  action  by  a 
Cherokee  Indian  against  her  guardian  to 
recover  moneys  collected  by  him,  where 
neither  the  transcript  of  the  record  nor  bill 
of  exceptions  shows  the  provisions  of  the 


Cherokee  statutes  In  r^ard  to  the  duties  of 
guardians,  the  rights  of  the  parties  could  not 
be  determined  according  to  the  provisions  of 
such  statute,  as  the  court  of  appeals  can  not 
take  judicial  notice  thereof. 

Campbell  v.  Scott,  3  Ind.  Ter.  462.  68 
S.  W.  710. 

(1901)  The  courts  do  not  take  Judicial 
notice  of  the  laws  of  the  Indian  tribes  in 
the  Indian  Territory,  but  they  must  l>e 
pleaded  and  proved  before  effect  can  be  given 
to  their  provisions  in  Judicial  proceedings. 

Hockett  V.  Alston.  110  Fed.  010,  49  C.  C. 
A.  180. 

(1002)  The  United  States  court  in  the 
Indian  Territory  can  not  take  judicial  notice 
of  the  Cherokee  statutes. 

Kelly  V.  Churchill.  4  Ind.  Ter.  110,  60 
a.  W.  817. 

(1902)  The  court  can  not  take  Judicial 
notice  of  a  law  of  an  Indian  nation,  but  It 
must  be  specially  and  specifically  pleaded, 
and  mere  reference  thereto  Is  not  sufficient 
.Judgment  (1001)  64  S.  W.  528,  3  Ind.  Ter. 
530,  reversed  on'  rehearing. 

Saas  V.  Thomas.  4  Ind.  Ter.  331,  60  S. 
W.  893. 

(1004)  The  United  States  courts  in  the 
Indian  Territory  do  not  take  Judicial  notice 
of  the  local  laws  of  the  various  Indian 
tribes  in  the  Indian  Territory. 

Brown  v.  McNair,  5  Ind.  Ter.  07,  82  S. 
W.  677. 

(1007)  The  federal  court  does  not  take 
judicial  notice  of  what  the  law  oi*  the 
Chickasaw  Nation  is. 

Elliott  V.  Garvin.  7  Ind.  Ter.  070.  104 
S.  W.  878. 

(1010)  Courts  wiU  not  take  Judicial  no- 
tice of  the  laws  of  the  Cherokee  Indian  Na- 
tion. 

Boudliiot  v.  Morris,  20  Okln.  76R,  110 
Pac.  894. 

(1010)  Courts  will  not  take  judicial  no- 
tice that  a  white  woman  marrying  an  Indian 
man,  a  member  of  the  Cherokee  Tribe,  ac- 
quired the  same  rights  as  a  white  man  who 
married  an  Indian  woman,  a  member  of 
the  trllie.  in  accordance  with  the  taw  of  the 
Cherokee  Nation,  and  that  among  those 
rights  was  that  of  segregating  possessory 
rights  in  the  public  domain  by  making  Im- 
provements thereon,  which  improvements 
were  proiterty  subject  to  sale  and  descent. 

Roudlnot  V.  .Morris,  20  Okla,  708,  110 
Pac.  804. 

(1011)  The  laws  of  descent  and  distribu- 
tion of  the  Greek  Nation  having  been  made 
to  apiriy  as  to  the  distributive  share  of  cer- 
tain allotted  lands  and  funds  of  said  tribe 
by  I  28  of  the  act  of  Congress  of  March  1. 
1901  (31  Stat.  861,  ch.  676;  Bledsoe's  Indian 
Land  Laws,  p.  125),  the  courts  of  this  state 
take  Judicial  knowledge  of  such  laws  and 
customs  of  the  Creek  Nation. 

Scott  V.  Jacobs,  31  Okla.  109,  126  Pac. 
780.  . 
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(1918)  The  state  courts  do  not  take  Ju- 
dicial uotlce  of  the  laws  of  the  Greek  Nutlon. 
One  seeking  to  enforce  a  right  existing  un- 
der and  tiy  virtue  of  such  laws  must  plead 
and  prove  the  law  relied  on. 

Sewell  T.  Setterman,  73  Okla.  — ,  175 
Pac.  IIL 

S  23.   Jurisdiction  and  powers  of  conru. 

(1018)  The  courts  of  Oklahoma  take  ju- 
dicial notice  of  other  courts  of  the  state  and 
their  iurlsdlction. 

Gopeland  v.  Copeland,  78  Okla.  — ,  175 
Pac.  764. 

S  24.  ExiBtence,  organisation,  and  terms  of 

conrtB. 

See  S  23. 

Copeland  v.  Copeland,  73  Okla.  — ,  175 
I*ac.  764. 

(1915)  The  Supreme  Court  wiU  take  ju- 
dicial knowledge  of  who  are  the  judges  of 
courts  of  record  of  this  state,  but  will  not 
take  judicial  knowledge  of  a  special  or  a 
judge  pro  tempore,  agreed  upon  or  elected 
to  preside  in  a  specific  case. 

Apple  T.  Ellis,  50  Okla.  80, 160  Pac.  1057. 

S  25.   Judicial  proceedings  and  records. 

(1894)  Courts  win  take  judicial  notice  of 
their  own  proceedings. 

Burke  v.  Territory,  2  Okla.  499,  37  Pac. 

829. 

(1S98)  Rev.  Stat.  U.  S.  §§  905,  906  (U.  S. 
Comp.  Stnt.  1901,  p.  677),  providing  for  the 
authentication  of  records  of  "other  courts," 
do  not  apply  to  the  records  of  the  same  court 
Id  different  places  in  the  same  district,  which 
court  will  take  Judicial  cognizance  of  its 
proceedings  throughout  the  district 

Bohart  t.  Hull,  2  Ind.  Ter.  45,  47  R.  W. 
306. 

(1899)  The  court  may  take  judicial  notice 
of  his  own  records,  showing  that  It  has 
passed  adversely  on  a  claim  of  a  person  to 
citizenship  in  the  Cherokee  Nation,  on  the 
validity  of  which  claim  defendant  relies  to 
establish  his  own  citizenship,  which  is  essen- 
tial to  his  defense,  and  that  ite  judgment  in 
passing  thereon  Is  still  unreversed  on  appeal 
to  tile  federal  supreme  court. 

Crawford  v.  Duckworth,  3  Ind.  Ter.  10, 
63  S.  W.  465. 

(1907)  The  Supreme  Court  wU  take  ju- 
dicial notice  of  the  date  of  an  order  for  the 
issuance  of  a  writ  of  scire  facias  and  its  rela- 
tion to  the  term  of  court. 

Noyes  V.  French,  20  Okla.  515,  94  Pac. 
546. 

(1915)  The  Supreme  Court  will  take  Ju- 
dicial knowledge  of  its  judgments  and  de- 
crees. 

Loeser  t.  Loeser,  50  Okla.  249,  150  Pac. 
1M5. 

<1915)  The  district  court  of  Tulsa  county 
does  not  take  judicial  notice  of  the  cases 
filed,  or  of  the  subject-matter,  orders,  and 
judgments  entered  In  suits  in  the  superior 
court  of  Tulsa  county. 

Woodward  t.  Panther  Creek  Oil  Co.,  60 
Okla.  318,  150  Pac.  1065. 


(1921)  Judicial  noticd  of  the  records  of 
the  district  court  showing  that  no  appeal 
was  taken  in  a  giren  case  wUl  be  taken 
by  the  Supreme  Court 

Parmenter  t.  Rowe,  —  Okla.  — .  200  Pac. 
683. 

S  26.   Offices  and  official  position  and  antfaor- 
ily. 

(1905)  The  courts  will  take  judicial  no- 
tice of  the  terms  of  office  of  public  officers 
fixed  by  statute. 

Aultman    Tnylor    Machinery    Co.    t.  • 
Burchett  15  Okla.  490,  83  Pac.  719. 

(1907)  The  courts  of  the  territory  will 
take  Judicial  notice  of  the  fact  that  one  ap- 
pearing or  acting  as  an  attorney  is  or  Is  not 
duly  licensed  to  act  as  such. 

Nolan  T.  St.  I^uis  &  S.  F.  R.  Ck>.,  19 
Okla.  51,  91  Pac.  112a 

(1910)  Under  the  laws  In  force  In  the 
Indian  Territory  prior  to  the  erection  of  the 
state,  in  an  action  on  contract  for  the  re- 
covery of  money  only,  the  summons  could  be 
nerved  by  a  person  not  a  party  to  the  action, 
who  was  of  lawful  age  and  not  Interested  in 
its  result,  the  return  thereon  to  be  sworn 
to  before  some  officer  authorized  by  law  to 
administer  oaths. 

England  Bros.  v.  Young,  26  Okla.  491, 
110  Pac.  805. 

(1910)  It  being  set  out  In  the  complaint 
that  the  plaintiffs  were  a  jurtnerstaip  com- 
IMsed  of  W.  W.  England  and  George  Ei^land, 
and  the  return  being  sworn  to  before  W.  W. 
England  as  a  notery  public.  It  nowhere  ap- 
pearing in  the  record  of  the  proceedings 
before  the  United  States  commissiouer  that 
W.  W.  England,  a  party  plaintiff,  and  W.  W. 
England,  the  notary  public,  were  one  and  the 
same,  the  lower  court  In  passing  upon  the 
motion  to  quash  would  not  take  Judicial  no- 
tice of  such  fact  In  the  event  that  they 
were  one  and  the  same,  since  the  district 
court  could  look  to  the  record  alone  as  cer- 
tified from  the  United  States  commissioner's 
court 

.  England  Bros.  t.  Youi«,  26  Okla. 
110  Pac.  895. 

(1911)  The  Supreme  Court  will  take  Ju- 
dicial notice  that  the  term  of  a  district 
Judge  has,  pending  an  application  for  a  writ 
of  prohibition,  expired,  and  a  successor  has 
been  elected  and  quailfled  under  the  provi- 
sions of  the  statute  and  constitution. 

State  ex  rel.  Evatis  t.  Shea,  28  Okla. 
821,  115  Pac,  862. 

(1917)  The  courte  of  this  state  will  take 
judicial  knowledge  of  who  are  the  assessors 
and  tax  officials  within  the  court's  jurisdic- 
tion. 

Weatherly  v.  Cloworth  Derelc^ment  Co., 
63  Okla.  807,  166  Pac  156. 

(1920)  Courts  of  Oklahoma  will  take  Ju- 
dicial notice  of  the  persons  who  occupy  chief 
places  in  the  departments  of  the  federal 
government  and  also  their  chief  subordinate 
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ofllcer*,  together  wttb  the  lignatare  of  micb 

officers. 

In  re  Son-Se-Gra's  Will.  78  Okla.  213, 

1S9  Pac.  S65. 

S  27.  Official  proclamatiotu  and  orders. 

(1912)  The  Supreme  Court  does  not  take 
indictal  notice  of  an  order  of  the  county 
commissioners,  exempting  a  county,  or  a  sub- 
division thereof,  from  the  oiieratlon  of  the 
general  law  prohibiting  animals  from  run- 
ning at  large;  and  where  sach  exemption 
prevails,  It  le  the  duty  of  the  party  rely- 
ing upon  such  fact  to  allege  and  prove  same, 
In  order  to  be  relieved  of  the  effect  of  the 
goieral  statute. 

Missouri,  K.  &  T.  By.  t.  Savage,  32 
Okla.  376,  122  Pac.  656. 

f  28.  Adminiatrative  mleB  and  regulations. 

Courts  will  take  Judicial  notice  of  the  rules 
and  r^ulatlons  of  the  executive  departmrat 
of  gOTonment  promulgated  by  authority  of 
Isw 

(1804)  Peters  v.  United  States,  2  Okla. 
116,  33  Pac.  1031,  reliearing  denied  2 
Okla.  138,  37  Pac.  1081;  (1904)  Zevely 
V.  Weimer,  5  Ind.  Ter.  646,  82  S.  W. 
941,  affirmed  (1909)  Weimer  v.  Zevely, 
138  Fed.  1006. 

The  courts  take  Judicial  notice  of  the  rules 
and  regulations  of  the  General  Land  Office, 
and  such  rules  need  not  be  pleaded  or  proved. 
(1894)  Peters  v.  United  States,  2  Okla. 
116.  33  Pac.  1031,  rehearing  denied  2 
Okla.  138.  37  Pac.  1081;  (1804)  Stans- 
bury  V.  United  States.  2  Okla.  151.  37 
Pac.  1083;  (1894)  Dempsey  v.  United 
State,  2  Okla.  151,  44  Pac.  382. 

S  29.  Oflldal  proceedings  and  acts. 

(1918)  Judicial  notice  will  be  taken  by 
the  federal  courts  of  official  letters  by  execu- 
tive departments. 

United  States  v.  Brewer-Elliott  Oil  & 
Gas  Co.,  240  Ted.  600. 

i  30.  Official  signatores  and  seals. 

See  S  26. 

In  re  Son-Se-Ora's  Will.  78  Okla.  213, 189 
Pac.  865. 


II.  PRESUMPTIONS. 
In  general. 

In  criminal  prosecutions,  see  Criminal  Law, 
*171. 

On  appeal  or  error,  see  Appeal  and  Error, 

H  516-537. 

Pleading  matters  of  presumption,  see  Plead- 
ing, §4. 

A8  to  particular  facta  or  issues. 

See  Fixtures,  S  IS;  Umitatlon  of  Actions, 
S  80. 

Agency  of  husband  for  wife  as  to  her  sepa- 
rate property,  see  Husband  and  Wife,  9  32. 

Agency  of  wife  for  husband,  see  Husband 
and  Wife,  S  6. 

Authority  of  agent,  see  Principal  and  Agent 
S53. 


Authority  of  special  Judge,  see  Judges,  f  IL 
Corporate  existence,  see  Corporations,  {  130. 
Effect  of  error  on  appeal,  see  Appeal  and 

Error,  S614. 
Illegitimacy,  see  Bastards,  i  1. 
Jurisdiction  of  Justice  of  the  peace,  see  Jus* 

tices  of  the  Peace,  S 18. 
Place  of  delivery  of  goods  sold,  see  Sales, 

82a 

Purpose  of  county  warrants,  see  Counties, 
S  7S. 

Resulting  trust,  see  Trusts,  8  32. 

Retention  of  chattel  mortgage  In  file,  see 

Chattel  Mortgages,  S  34. 
Right  to  possession  as  affecting  right  to 

maintain  ejectment,  see  Ejectment,  1 15. 


In  particular  civil  actions  or  proceedings. 

See  Forcible  Entry  and  Detainer,  8  22 ; 
Fraud.  8  30;  Kegligence,  SS  55,  56. 

Fires  caused  by  operation  of  railroad,  see 
Railroads,  8 177. 

For  injuries  in  streets,  see  Municipal  Cor- 
porations, S  278, 

Por  injuries  to  animals,  see  Railroads,  f  165, 

For  Injuries  to  live  stock  in  course  of  trans- 
portation, see  (^rriers,  8  118. 

For  loss  of  or  Injury  to  goods,  see  Carriers, 
893. 

For  personal  Injuries,  see  Master  and  Serv- 
ant. §124;  Municipal  Corponitions.  8  278. 

On  attachment  bonds,  see  Attachment.  8127. 

On  bUl  or  note,  see  Bills  and  Notes,  §8  nO- 
ISL 

On  lost  instrument,  see  Lost  Instruments, 
8  4. 

To  establish  boundaries,  see  Boundaries,  S  7. 

5  31.  Grounds. 

(1915)  In  the  absence  of  evidence  reason- 
ably tending  to  exclude  other  sources  from 
which  the  bacillus  typhosus,  causing  typhoid 
fever,  may  have  been  derived,  or  to  show 
that  such  bacillus  existed  in  any  of  the  mat- 
ter deposited  In  the  defendant  city's  dumping 
ground,  which  was  on  a  lower  plane  and 
1^43  feet  to  the  southeast  of  plaintiff's 
dwelling,  it  can  be  Inferred  that  members  of 
plaintiff's  family  contracted  the  disease  from 
such  dumping  ground,  notwithstanding  the 
winds  had  blown  from  that  direction  toward 
plaintiff's  dwelting  house,  and  there  was  an 
unusually  great  number  of  dies  at  such 
ground  and  at  the  house  during  the  summer 
preceding  the  attack  of  such  fever. 

City  of  Duncan  v.  Tidwell,  48  Okla.  882, 
150  Pac.  112. 

(1015)  An  inference  is  not  ordinarily  per- 
missible from  a  prior  Inference,  but  ordi- 
narily should  have  as  its  Immediate  base 
te»timoniHl  evidence  that  is  certain. 

City  of  Duncan  v.  Tidwell,  48  Okla.  382, 
150  Pac.  112. 

(1918)    Facts  upon  which  an  Inference . 
may  legitimately  rest  must  be  established 
by  direct  evidence,  as  if  they  were  the  very 
facts  In  issue,  for  one  presumption  can  not 
be  based  upon  another  presumption. 

Columbian  Nat  Life  Ins.  Co.  v.  Wlrthle, 
73  Okla.  — ,  176  Pac.  406. 
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I SS.  Perwnul  alatiu  ud  emidiUoa  In  gBDenL 

See  18. 

Moffer  V.  Jones.  67  Ofcla.  — ,  168  Pac. 
662. 

Harrlss  v.  Leeper  Bros,  Lnmber  Co.,  74 
Okla.  — ,  176  Pac.  412. 

(1911)  A  court  of  equity  will  not.  lu  the 
absence  ot  proof,  presume  that  a  citizen  is 
of  such  degree  of  Indian  blood  as  will  pre- 
vent alienation  of  his  lands  under  acts  of 
Congress. 

Bettes  V.  Brower,  184  Fed,  343. 

(1913)  Where  nothing  appears  to  the  con- 
trary, a  lessor  is  presumed  to  be  an  adult 
at  the  time  he  makes  the  lease,  and  one 
who  relies  upon  his  infancy  to  defeat  his 
act  has  the  burden  of  proof. 

Giles  T.  Latimer,  40  Okla.  301,  137  Pac. 
118, 

}  33.  Love  of  life  and  avoidance  of  danger. 

(1917)  Upon  an  issue  of  suicide,  self-de- 
struction Is  never  presumed. 

Modem   Brotherhood   of   America  v. 
White,  66  Okla.  241,  16S  Pac.  794. 

(1918)  Where  a  person  Is  killed,  and 
there  are  no  eyewitnesses  to  the  accident, 
the  plaintiff  Is  entitled  to  the  ben^t  of  the 
presumption  that  the  deceased  did  not  vol- 
untarily Incur  danger  or  the  risk  of  death. 

Stlurhin  Oil  Co.  v.  Morrell,  71  Okla.  — . 
176  Pac.  064. 

§  34.  Innocence. 

(1S02>  In  an  action  lu  the  Indian  Terri- 
tory against  the  receivers  of  a  railroad  to 
recover  for  hay  destroyed  by  a  fire  set  by  de- 
fendants' locomotive,  where  It  appears  that 
one  of  plaintiffs  la  a  member  of  the  Creek 
Xatlon,  and  that  the  hay  was  cut  and  gath- 
ered by  her  on  Creek  lands.  It  will  be  pre- 
sumed, iQ  the  absence  of  a  contrary  showing, 
to  have  been  lawfully  harvested. 
Kddy  v.  Lafayette,  40  Fed.  »>7. 

1 35.  Knowledge  of  law. 

(1914)  Afl  a  general  rule,  a  man  is  pre- 
sumed to  know  and  understand,  not  only  the 
laws  of  the  country  where  he  dwells,  but  also 
those  of  the  foreign  country  or  state  in  which 
he  transacts  business. 

Klein  v.  Keller.  43  Okla.  592,  141  Pac. 
1117. 

(1910)  In  case  land  of  a  uiinor  is  sold  by 
the  guardian,  the  purchaser  and  all  others 
aftcnviirds  dealing  with  the  laud  are 
charged  with  notice  of  the  probate  proceed- 
ings through  which  the  sale  is  made,  also  of 
the  law  Involved,  and  must  take  notice  that, 
In  case  there  are  deferred  payments,  the 
same  must  be  secured  by  a  first  lieu  on  the 
land  sold. 

American  Inv.  Co.  v.  Brewer,  74  Okla. 
— ,  181  Pac.  294. 

(1919)  An  attorney  by  virtue  of  his  re- 
tainer is  authorized  to  do  all  things  fairly 
pertaining  to  the  prosecution  of  his  client's 
cause,  but  is  bound  to  know  and  is  presumed 


to  know  the  lUnltatlons  whlcta  the  law  places 
upon  the  authority  of  an  attorney. 

Vinson  T.  Davis.  76  Okla.  48,  183  Pac. 

902. 

S  36.   Continnance  of  fact  or  condition. 

(1911)  Possession  being  a  fact  continuous 
In  its  nature,  when  Its  existence  is  once 
shown,  it  will  be  presumed  to  continue  until 
the  contrary  is  proved. 

WaUs  v.  Farrington,  27  Okla.  754,  116 
Pac.  931. 

(1012)  Where  It  is  shown  that  a  partner- 
ship at  one  time  existed,  it  will  be  presumed 
to  continue,  in  the  absence  of  testimony  to 
the  contrary. 

Cobb  v.  Martin,  32  Okla.  588.  123  Pac. 
422. 

(1917)  Without  evidence  to  the  contrary, 
the  presumption  obtains  that  the  herd  law 
wa'a  in  effect  In  the  county  where  Injury  to 
stock  was  Inflicted. 

Lusk  V.  I^elton,  67  Okla.  — ,  109  ^c. 
802. 

(1921)  The  character  and  mixture  of 
cane  seed  examined  five  months  after  Us  de- 
liver}- Is  presumed  to  be  the  same  as  when 
delivered,  and  testimony  as  to  what  such 
examination  showed  as  to  such  character 
and  mixture  is  admissible. 

Crowell  Bros.  v.  Panhandle  Grain  &c. 
Co.,  271  Fed.  129. 

i  37.  Regularity  of  eonrse  of  bnsineM  or  eon* 
duel  of  affairs. 

(1899)  Stat.  1893,  S  3275  (Wilson's  Rev.  & 
Ann.  Stat  19(3.  $3583),  requires  that  a 
chattel  mortgage  be  signed  by  the  maker  In 
the  presence  of  two  witnrases,  and  that  such 
witnesses  shall  also  sign  the  instrument 
Held  that  where  the  witnessing  appears 
regular  upon  the  face  of  the  Instrument,  It 
will  be  presumed  to  have  been  done  as  pro- 
vided by  statute. 

Watts  V.  First  Nat  Bank,  8  Okla.  645. 
58  Pac.  782. 

(1000)'  Where,  lu  a  suit  on  a  promissory 
note,  the  defendants,  the  alleged  makers 
thereof,  deny  the  execution  of  the  note  under 
oath,  but  snbseqnently  upon  trial  admit  the 
signatures  to  be  £enuine,  but  allege  that 
there  has  been  a  material  alteration  in  the 
Instrument,  the  presumption  will  be  that  the 
alteration  was  made  prior  to  the  execution 
of  the  note  and  with  the  consent  of  the 
makera. 

Rk-biirdson  v.  Fellner,  9  Okla.  513,  60 
Pac.  270. 

(1011)  Where  an  act  is  done  which  can 
be  done  legally  only  after  the  performance 
of  some  prior  act,  proof  of  the  latter  carries 
with  It  a  presumption  of  the  due  perform- 
ance of  the  prior  act 

Cyr  T.  Walker,  29  Okla.  281,  116  Pac. 
931. 

(1918)  There  is  a  presumption  that  an 
attorney  in  examlnii^  the  title  to  property 
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which  was  offered  for  sale,  acted  In  good 
faith. 

First  Nat  Bank  of  Waurlka  t.  Cle7.  74 
Okla.  — .  177  Pac.  115. 

( 1021 )  The  legal  presumptiou  is  that 
transactions  between  parties  arc  not  con- 
trary to  law,  and,  when  the  fact  does  not 
appear  upon  the  face  of  the  transaction,  that 
such  transaction  is  a  gambling  or  wagering 
contract  or  against  public  policy  is  upon  the 
party  asserting  that  fact. 

Young  V.  Stephenson.  83  Okla.  239.  200 
Pac.  225. 

S  38.   Corporate  acts  and  records. 

(1889)  When  a  cor^wratlon  brli^  suit,  It 
need  not  allege  that  It  has  the  legal  capacity 
to  sue,  as  it  will  be  presumed  to  hare  this 
capacity  until  the  contrary  Is  shown. 

Leader  Printing  Co.  v.  Lowry,  9  Okla. 
SO.  69  Pac.  242. 

§  39.  Evidence  withheld  or  falufied. 
S  40.   In  general 

(1808)  When  the  circumstances  iu  proof 
tend  to  fix  a  iiabllity  on  a  party  who  has 
it  in  his  poWer  to  offer  evidence  of  all  the 
facta  as  they  existed  and  rebut  the  infer- 
ences which  the  circumstances  In  proof  tend 
to  establish,  and  he  falls  to  offer  such  proof, 
the  natural  conclusion  Is  that  the  proof,  if 
produced,  would  support  the  inferences 
against  him,  and  the  Jury  is  Justified  in  act- 
ing on  that  conclusion. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Ward.  1 
Ind.  Ter.  670.  43  S.  W.  054. 

(1010)  When  lies  within  the  power  of 
tile  par^  to  an  action  to  produce  evidence 
upon  an  issue,  and  he  falls  to  do  so,  the  pre^ 
sumption  Is  that  the  evidence,  if  prodoced, 
would  be  unfavorable  to  the  cause  of  such 
party. 

Moore  v.  Adams,  26  Okla.  48,  108  Pac. 
392. 

(1010)  When  It  is  reasonably  within  tbe 
power  of  a  party  to  offer  evidence  upon  the 
facts  and  rebut  the  inferences  which  the  cir- 
cumstances tend  to  establish  against  hlni, 
and  he  fails  to  offer  such  proof  to  rebut 
same,  tbe  natural  conclusion  is  that  the 
proof,  if  produced,  would  support  the  infer- 
ences against  him,  and  tbe  Jury  Is  Justified 
In  acting  upon  that  conclusion. 

Atchison,  T.  &  S.  F.  Ity.  Co.  v.  Davis  & 
Young,  20  Okla.  350,  109  Pac.  551. 

9  41.   Fatlnre  to  call  witness. 

In  an  action  against  a  railroad  company 
for  killing  stock,  failure  to,  produce  the  en- 
gineer as  tt  witness  to  rebut  .Inferences 
raised  by  circumstantial  evidence  Justifies 
the  Jury  In  assuming  that  his  evidence,  In- 
stead of  rebutting  such  inferences,  would 
support  tbem. 

(1803)  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Ellis. 

54  Fed.  481;  (1893)  Gulf  C.  &  S.  P. 

Ry.   Co.   V.   Wallace,   54   Fed.  485; 

(1893)  Gulf  C.  &  S.  F.  Ry.  Co.  r.  Sei- 


fred,  64  Fed.  485;  (1803)  Gulf  C.  &  S. 
F.  Ry.  Co.  V.  Matthews,  54  Fed.  486; 
(1803)  Gulf  C.  &  S.  P.  Ry.  Co.  T.  Con- 
ley,  54  Fed.  480. 

(1913)  The  faUure  of  a  party  to  intro- 
duce a  competent  witness  who  is  equally  ac- 
cessible to  both  the  parties  litigant,  and 
etjually  under  the  legal  control  of  either 
party,  raises  no  unfavorable  inference,  and 
is  not  a  circumstance  to  be  considered 
against  him;  and  a  charge  which  instructs 
the  Jury  to  the  contrary  is  properly  refused. 
Fulsom-Morris  Coal  &  Mining  Co.  v. 
Mitchell,  37  Okla.  575,  133  Pae.  1103. 

{42.   Suppression  or  spoliation  of  evi* 

dence. 

Secondary  evidmce.  Introduced  by  a  idain- 
tlff  of  the  contents  of  books  in  the  posses- 
sion of  defendant,  relating  to  a  material 
matter,  will  be  presumed  to  be  correct,  where 
the  defendant,  with  fall  opportunity  after 
the  knowledge  of  sudi  evidence,  fails  to  pro- 
duce the  originals. 

(1900)  Missouri,  K.  &  T.  Ry.  Co. 'v. 
Elliott,  102  Fed.  96,  Judgment  reversed 
and  remanded,  (1902)  184  U.  S.  606, 
46  L.  ed.  763,  22  Sup.  Ct.  937. 

(1015)    The    evidence    examined,  and 
though  conflicting,  there  is  evidence  which 
reasonably  supports  tbe  finding  of  the  Jury. 
First  Nat.  Bank  of  Poteau  v.  Monlot,  60 
Okla.  85,  150  Pac.  1040. 

(1015)  Where  It  lies  within  the  power  of 
a  party  to  produce  evidence  upon  an  Issue, 
the  burden  being  on  him.  and  he  fails  to  pro- 
duce such  evidence,  the  iH^sumption  follows 
that  such  evidence,  if  produced,  would  be 
unfavorable  to  the  cause  of  such  party. 

St.  Louis  &  S.  F.  R.  Co.  V.  Bruner,  52 
Okla.  349,  152  Pac.  1103. 

S  43.   Laws  of  other  states. 

(1897)  Where  the  laws  as  embodied  In 
any  statute  are  adopted  by  one  Jurisdiction 
from  another,  It  will  be  presumed  that  the 
construction  placed  by  the  courts  of  the  Juris- 
diction from  whence  the  statute  came  will 
be  adopted  with  the  statute;  but  to  sustain 
such  presumption  it  must  appear  that  the 
construction  placed  on  such  statute  was 
placed  there  by  the  highest  court  having 
jurisdiction  over  the  matter,  and  such  con- 
struction must  have  been  established  long 
enough  to  have  been  known,  or  at  least  so 
long  that  it  might  reasonably  have  been 
known,  to  the  legislature  adopting  It. 

Smith  V.  Baker,  5  Okla.  326,  49  Pae.  61. 

(19(X))  Where  It  Is  necessary  to  i^ead 
and  prove  the  statutes  of  another  state  or 
territory  In  an  action.  If  such  statutes  are 
not  pleaded  and  proved  the  court  will  pre- 
sume the  laws  of  such  other  state  or  terri- 
tory to  be  the  same  as  the  laws  of  this  ter- 
ritory. 

Greenville  Nat.  Bank  v.  Evans-Snlder- 
Buel  Co.,  9  Okla.  353,  60  Pac.  249. 
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Iq  the  absence  of  proof,  tbe  laws  of  a  sis- 
ter state  win  be  presumed  to  be  tbe  same 
as  those  of  tbla  stnte. 

(1900)  Mausur-Tebbetts  Implement  Co. 
V.  WUlet,  10  Okla.  883,  61  Pac  1066; 
(1906)  BeU  T.  WlUon.  17  Okla.  8S3. 
87  Pac.  844;  (1911)  Stewart  t.  Com- 
monweQlth  Nat  Bank.  29  Okla.  764, 
119  Pac  216. 

(1902)  Wbere  a  note  was  executed  In  an- 
other state,  and  suit  brought  to  recover 
tbereon  In  tbe  territory,  and  tbe  limitations 
of  such  other  state  are  neither  pleitded  nor 
proven,  the  court  will  presume  that  the  laws 
of  tbiit  state  are  the  same  as  the  laws  of  the 
territory. 

Keagy  v.  Wellington  Nat  Bank.  12  Okla. 
33,  69  Pac.  811. 

The  court  of  a  territory  in  which  suit  l8 
brought  for  specific  performance  of  a  con- 
tract there  made  relative  to  land  In  another 
territory  will,  In  the  absence  of  an  allega- 
tion as  to  the  statute  of  frauds  of  that  terri- 
tory, assume  that  It  is  the  same  as  Its  own. 
(1904)  Wllblte  T.  Skelton.  82  S.  W.  932. 
5  Ind.  Ter.  621,  reversed  (1906)  149 
Fed.  67. 

Where  the  question  arises  its  to  what  laws 
are  In  force  in  another  state,  and  the  same 
are  neither  pleaded  nor  proved,  it  will  be 
presumed  that  they  are  tbe  same  as  those  of 
the  domicile. 

(1908)  Ham  T.  C!Ole^  20  Okla.  663,  95 
Pac.  416;  (1909)  Scblotterbeck  v. 
Schwinn,  23  Okla.  681,  103  Pac.  854; 
(1910)  Wngner  v.  Minnie  Han-ester 
Co.,  25  Okln.  558,  106  Pac.  969;  (1912) 
Dunbar  v.  Commercial  Electrical  Sup- 
ply Co.,  32  Okla.  634.  123  Pnc.  417; 
(1916)  McNalr  v.  Underwood.  65  Okla. 
585,  155  Pac.  553. 

(1911)  In  a  suit  In  the  courts  of  this 
state,  upon  a  contract  made  In  another  state, 
where  the  laws  of  such  state  have  not  been 
pleflded  and  prove,  it  will  be  presumed  that 
the  laws  of  cuph  stnte  are  the  same  as  the 
laws  of  this  state. 

Hoshaw  V.  Lines.  30  Okla.  67,  118  Pac. 
683. 

(1912)  Tbe  rule  that  where  a  csuse  of 
action  arises  In  another  state,  and  the  laws 
of  thftt  state  giving  a  right  of  action  are  not 
pleaded.  It  will  be  presumed  that  the  law  of 
the  other  state  governing  such  right  Is  the 
same  as  the  law  of  the  state  where  action  Is 
brought  has  no  api^lcation  where  the  right 
of  action  did  not  exist  at  common  law. 

St  T^ls  &  S.  F.  R.  Go.  T.  Loughmlller, 
193  Fed.  689. 

(1915)  Where  a  contract  made  In  a  for- 
eign state,  Is  sought  to  be  enforced  in  this 
state,  unless  tbe  laws  of  the  forelgn'state  be 
pleaded  and  proved,  it  will  be  presumed  that 
the  laws  governing  the  rlKhta  of  the  parties 


under  sncb  contract  are  the  same  as  the 
laws  of  this  state. 

M'  rv  T.  Hefner,  46  Okla.  453,  149  Pac 
207. 

(1916)  A  promissory  note,  dated,  exe- 
cuted, and  delivered  at  Salem,  Ark.,  and 
payable  in  that  state.  In  the  absence  of  other 
proof,  is  an  Arkansas  contract,  and  la  gov- 
erned by  tbe  laws  of  Arkansas;  but.  In  an 
action  upon  tbe  same  in  this  state,  where 
the  laws  of  Arkansas  are  not  pleaded  or 
proven,  the  presumption  is  that  the  laws  of 
Arkansas  are  the  same  as  the  laws  of  this 
state. 

Palmer  t.  Noe,  48  Okla.  450,  160  Pac 
462. 

§  44.  Jndidal  proceedings. 

(1902)  Ail  presumptions  should  be  In 
favor  of  the  regularity  of  proceedtags  of  jos- 
tices  of  tbe  peace,  and  not  against  It. 

Love  V.  Moore,  11  Okla.  645,  69  Pac.  871. 

(1015)  Where  a  suit  is  brought  upon  a 
judgment  obtained  in  a  court  of  record 
against  tbe  estate  of  a  deceased  person.  It 
will  be  presumed  that  such  Judgment  was 
legally  obtained,  and  a  demurrer  to  the  peti- 
tion on  the  ground  that  It  fails  to  show  that 
the  claim  npon  which  tbe  Judgment  was 
based  was  filed  with  tlie  administrator  be- 
fore the  suit  was  commenced  and  In  due 
time,  should  be  overruled,  these  being  mat- 
ters that  might  be  properly  urged  by  de- 
murrer in  the  original  action,  but  can  not 
he  raised  by  demurrer  in  a  suit  upon  tbe 
Judgment;  and  in  such  an  action  the  peti- 
tion declares  upon  the  Judgment,  and  not 
upon  the  claim  upon  which  tiie  Judgment 
was  obtained. 

Chltty  V.  GUlett  46  Okla.  724,  148  Pac. 
104& 

(1918)  Where  the  record  of  the  county 
court  in  a  guardianship  proceedlmc  Is  silent 
relative  to  the  competency  of  a  person  ap- 
pointed as  guardian,  It  will  be  presumed  that 
In  making  tlie  appointment  the  court  in  the 
proper  discharge  of  Its  duty,  upon  Inquiry, 
a  d J  udged  t ha  t  the  person  designn  ted  as 
guardian  possessed  all  the  requisite  qunll- 
flcatlons;  and  such  judgment  being  that  of 
a  court  of  general  Jurisdiction,  is  not  sub- 
ject to  collateral  attack,  and  may  not  be 
impeached  by  evidence  aliunde. 

King  V.  Mitchell,  69  Okla.  — ,  171  Pac 
725. 

(1918)  An  order  of  the  county  court 
transferring  a  guardlandilp  cause  to  the 
county  court  of  another  county  in  this  state 
can  not  be  collaterally  attacked,  and  It  Is 
to  be  presumed  that  the  court  before  making 
tbe  order  of  transfer  performed  its  du^  and 
found  the  fticts  to  Justify  the  order  to  be 
true. 

Southwestern  Surety  Ins.  Co.  v.  Taylor. 
70  Okla.  — .  173  Pac  831,  835. 

(1919)  Where  the  record  of  the  county 
court  In  a  guardianship  proceeding  la  silent 
relative  to  the  competency  of  a  person  ap- 
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pointed  as  guardian,  It  will  be  presumed 
that  in  making  the  appolntmCTt  the  coarti 
in  the  proper  discharge  of  its  duty,  upon  in- 
quiry, adjudged  that  the  person  designated 
as  guardian  possessed  all  the  requisite  quali- 
fications; and  such  Judgment,  beli^  that  of 
a  court  of  general  Jurisdiction,  Is  not  sub- 
ject to  collateral  attack,  and  may  not  be 
impeached  by  evidence  aliunde. 

King  V.  Sbults,  72  Okla.  — ,  180  Pac.  550. 

(1919)  Sees.  Laws  1915,  cb.  198,  does  not 
specifically  require  that  an  order  of  the 
county  court  approving  a  deed  to  lands  in- 
herited by  full-blood  Indian  heirs  sball  con- 
tain specific  findings  as  to  all  JurlsdictiouBl 
facts  required  by  section  2  of  said  act  to  be 
alleged  in  the  petition  for  such  approval, 
and,  though  It  might  be  the  better  practice 
that  such  order  of  approval  contain  such 
findings,  yet.  In  the  absence  of  such  special 
findings,  the  order  will  be  presumed  to  be 
based  upon  all  the  facts  necessary  to  give  it 
validity. 

Dnnkin  t.  OaUoway.  76  Okla.  125,  181 
Pac.  939. 

S  45.  Official  proceedingB  and  acts. 

(1897)  Under  Stat  1893,  S  5S32  (Wilson's 
Rev.  &  Ann.  Stat  1903,  S6249),  a  city  of 
the  first  class  may  attach  adjacent  district 
to  the  city  for  school  purposes,  upon  a  ma- 
jority vote  of  the  qualified  electors  of  that 
district;  and  where  a  petition  is  presented 
to  the  board  of  education  of  a  city  of  the 
firat  class,  signed  by  the  majority  of  the 
voters  of  the  adjacent  territory,  and  the 
said  petition  Is  accepted,  an  entry  made 
upon  the  journal  of  said  board,  nnd  the  said 
adjacent  territory  is  attached  as  provided, 
the  law  will  presume  that  the  said  board  of 
education  made  the  order  of  attachment 
r^larly,  and  made  it  only  upon  ascertain- 
ing that  the  petition  was  signed  by  a  ma- 
jority of  the  legally  qualified  electors  of 
such  adjacent  territory;  and  this  presump- 
tion stands  as  evidence  of  the  fact  until  over- 
come by  proot 

Board  of  Education  of  Cily  of  Pond 
Creek  v.  Boyer,  5  Okla.  226,  47  Pac. 

im 

(1897)  In  an  attack  made  against  the 
levy  and  collection  of  the  usual  and  ordinary 
taxes  on  the  ground  that  the  assessment  list 
was  not  taken  by  the  required  officer,  It  will 
be  presumed  that  the  listing  was  regularly 
done,  until  the  contrary  clearly  appears. 
Pentecost  v.  StUes.  5  Okla.  600.  49  Pac. 
921. 

(1897)  It  Is  presumed  that  the  acts  of 
officers  in  the  discharge  of  the  duties  of  their 
offices  are  regular  arjl  such  as  are  required 
by  the  law;  but  in  any  case,  before  this  pre- 
sumption can  be  raised.  It  must  appear  that 
such  officers  had  the  authority  to  do  the  act 
in  question.  Without  this  their  act  will  not 
be  favored  with  this  presumption. 

Oklahoma  City  v.  Hill.  6  Okla.  114,  60 
Pac  242. 


(1902)  Where  a  sberlCf's  deed  recites  the 
return  of  an  execution  and  the  proceedings 
and  sale  thereunder,  and  that  the  court,  after 
examining  the  same,  confirmed  the  sale  and 
ordered  a  deed  made  to  the  purchaser,  It  Is 
held  that,  in  the  absence  of  a  contrary  show- 
ing, the  sale  will  be  presumed  to  have  been 
confirmed  as  in  the  deed  recited. 

Christy  v.  Springs,  11  Okla.  710,  69  Pac. 
864. 

(1903)  The  presumi>tion  of  the  validity 
and  regularity  of  the  official  acts  of  public 
officers  within  the  line  of  their  duty  obtains, 
until  overcome  by  proof  as  to  the  acts  in- 
volving the  performance  of  ministerial 
duties,  except  where  it  Is  sought  to  take 
away  the  personal  rights  of  a  citizen,  or  de- 
prive him  of  bis  property,  or  place  a  charge 
or  lien  thereon. 

Watkins  V.  Havlghorst,  13  Okla.  128,  74 
Pac.  318. 

It  will  be  presumed  that  public  officers 
will  perforifi  their  duty  as  provided  by  law. 
(1904)  Giles  V.  Dennison.  15  Okla.  56, 
78  Pac.  174;  (1918)  Copeland  v.  Cope- 
land,  73  Okla.  ~.  176  Pac.  764. 

(1905)   Municipal  officers  are  presumed  to' 
act  within  the  scope  of  their  [wwers  until 
the  contrary  is  shown. 

Board  of  Comrs.  of  Greer  County  v. 
Gregory,  15  Okla.  208^  81  Pac.  422. 

The  law  presumes  the  validity  and  regu- 
larity of  the  official  acts  of  public  officers 
within  the  line  of  their  duties,  and  this  pre- 
sumption remains  until  overcome  by  proof, 
except  in  cases  where  it  is  sought  to 'take 
away  personal  rights  of  a  citizen,  or  deprive 
him  of  bis  property,  or  create  a  lien  thereon. 
(1906)  Christ  v.  Fent.  16  Okla.  375,  84 
Pac.  1074;   (191S)   Southern  Surety 
Co.  V.  Waits,  45  Okla.  613,  146  Pac. 
481. 

(1909)  All  reasonable  presumptions  will 
be  indulged  as  to  the  regularity  of  elections. 

Town  of  Grove  v.  Haskell,  24  Okla.  707, 
104  Pac.  66. 

(1910)  When  an  action  Is  commenced  in 
the  district  court  in  the  name  of  the  state 
by  the  attorney  general,  in  the  absence  of 
au  affirmative  showing  to  the  contrary,  he  is 
presumed  to  have  brought  such  action  after 
having  been  requested  by  the  Governor  or 
one  of  the  branches  of  the  legislature. 

Leedy  t.  Brown.  27  Okla.  489,  113  Pac. 
177. 

(1913)  Where  suit  is  brought  to  have 
a  patentee  declared  a  trustee  for  the  adverse 
claimant  but  the  complaint  fails  to  ahow 
when  plaintiff's  application  was  reused,  or 
when  she  was  notified,  although  showing 
vthea  the  contestant's  application  was  pre- 
sented and  when  the  contest  was  b^n.  it 
will  be  presumed  that  the  contecA  before  the 
townsite  commission  was  begun  within  the 
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prescribed  time  after  notice  of  refaaal  of 

tbe  contestant's  application. 

Ross  T.  Stewart.  227  U.  8.  530,  S7  L.  ed. 
626,  33  Sup.  Ct.  345. 

(1914)  In  a  suit  to  enforce  a  claimant's 
remedy  under  a  wrongful  decision  of  the 
Lan4  D^rtment,  all  reasonable  presump- 
tions must  be  Indulged  in  support  of  the  of- 
Qcera  Intrusted  by  the  law  with  the  proceed- 
ings resulting  In  the  patent. 

Johnson  r.  Riddle.  41  Okla.  790.  13d 
Pac.  1143. 

Until  the  contrary  Is  made  to  ap|)ear,  the 
law  presumes  that  ofBcers  have  discharged 
the  duties  which  tbe  law  imposes  upon 
them. 

(1916)  Southwestern  Surety  Ins.  Co.  v. 
Davis,  53  Okln.  332.  156  Pac.  213; 
(1916)  Board  of  Comrs.  of  Garfield 
County  V.  Field,  63  Okla.  80.  162  Pac. 
733. 

;( 191S)  Wlm-e  the  boinla  cpmmLssloner 
took  charge  of  an  Insolvent  bank,  and  where 
in  winding  up  its  affairs,  he  sold  certain  of 
Its  assets,  it  will  be  presumed,  in  the  ab- 
sence of  an  affirntative  showing  to  the  con- 
trary, that  he  olrtaincd  authority  for  such 
sale  from  the  district  court  or  a  Judge 
thereof. 

Williamson-Hnlsell-Frazier  Co.  v.  State 
ex  rel.  Tradesmen's  State  Bank,  171 
Pac.  4r>3. 

(1920)  The  presumiitlon  is  that  the  rules 
estiabllsbed  by  the  secretary  of  the  Interior 
governing  sales  of  Inherited  Indian  lands 
were  followed  by  tbe  ofllcials  In  charge  of 
the  sale. 

Bluejacket  v.  Ewert,  285  Fed.  828. 

(1920)  Tbe  courts  Indulge  tbe  presump- 
tion that  the  purchase-money  of  a  sale  of  the 
interests  of  minor  heirs  of  a  deceased  In- 
dian was  deposited  In  banks  or  with  the 
Indian  agent  as  required  by  the  rules  of  the 
secretary  of  the  interior. 

Bluejacket  v.  Kwert,  265  Fetl.  S2:i. 

(1921)  It  is  presumption  of  law  that  all 
public  officers  perform  their  duty,  ami  In  the 
absence  of  clear  proof  to  the  contrary,  tbe 
Supreme  Court  will  refuse  to  hold  that  they 
did  not  do  so  in  Issuing  warrants  for  claims 
Against  municipalities. 

Hamilton  Tp.  of  Okmulgee  County  v. 
Underwood.  81  Okla.  2.'>«.  IftS  Pno. 
300. 

§  46.   Rebnttal  of  preaumpiions  of  fact. 

(1905)  A  statutory  presumption  of  fraud 
not  Intended  to  be  conclusive  may  bo  over- 
thrown by  evidence  of  good  fnlth. 

WllliamH  V.  Fonrth  Nat.  Rank.  15  Okln. 
477,  82  Pac.  490. 

III.   BURDEN  OF  PROOF. 

In  general. 

As  affecting  right  to  open  and  close,  nee 
Trial,  S  25. 


Burden  of  showing  error  on  appeal,  see  Ap- 
peal and  Error,  }  901. 

In  criminal  prosecutions  see  Criminal  Law. 
S5  327-335,  1213. 

A»  tn  articular  factt  or  issues. 

See  Alteration  of  Instrumrats,  9  26;  Dam- 
ages, 9  163;  Domicile,  S  8;  Limitation  of 
Actions,  S  195;  Usury,  $  113. 

Authority  of  agmt,  see  Principal  and  Agemt, 
9  119. 

Authorlt}-  of  attorney,  see  Attorney  and 

aieut  i  12. 
Breach  of  contract,  see  Contracts;  S  848. 
Existence  of  corporatlcms,  see  Corporations. 

S  S2. 

Existence  of  partnershtE^  see  Partnership, 
9  44. 

Illegality  of  lease  of  ward's  property,  see 

Guardian  and  Ward,  9  44. 
Notice  of  application  for  liquor  license,  see 

Intoxicating  Liquors,  {  65. 
Prejudice  from  error  on  ajqieal.  see  Appeal 

aud  Error,  9  1032 
Right  of  pupil  to  attend  school,  see  Schools 

aud  School  Districts,  9  148. 
Suretyship,  see  Principal  and  Surety.  9  169. 

In  vartinnlar  eivU  aotiotu  or  pj-oceedinff*. 

See  Attachment,  S  308;  Forcible  Entry  and 
Detainer,  5  29;  Fraud,  5  50;  Injunction. 
9  li'«;  Negligence,  SS  131,  122;  Reptevln. 
9  "0;  Specific  Performance,  f  119. 

For  fires  caused  by  operaticm  of  railroad,  see 
Railroads,  9  480. 

For  injuries  in  streets,  see  Municliwl  Corpora- 
tions, 9  817. 

For  injuries  to  animals,  see  Railroads,  9  441. 

For  personal  Injuries,  see  Master  and  Serv- 
ant, I  265;  Municipal  Corporations,  9  SI 7. 

Inten-ention  in  attachment  proceedings,  see 
Attachment.  9  308. 

On  attachment  bond,  see  Attachment,  9  360. 

On  municipal  bonds,  see  Municipal  Corpora- 
tion^ 9  955. 

On  mutnal  benefit  certificates,  see  Insurance. 
9  SIT. 

To  establish  Iwuiularles,  see  Boundaries,  9  33. 

To  procure  liquor  license,  see  Intoxicating 
Liquors.  S  70. 

To  remove  mimieiiml  oHtcer.  nee  Municipal 
Cori»oriition».  9  l.'ii). 

To  revoke  de<ltcation,  see  Dedioitlon.  9  39. 

To  set  iiBide  conveyance  as  In  fraud  of  ali- 
mony, see  Divorce,  §  270. 

To  sot  aside  fraudulent  couveyanoe.  see 
Oauduleiit  f Conveyances,  9  271. 

9  47.   Nature  and  scope  in  generaL 

(1!HM)  A  plaintiff  is  supposed  to  bave  the 
legal  capacity  to  sue,  and  the  burdm  la  on 
defendant  to  nay  that  such  capacity  does 
not  exist. 

Boyce  V.  Augusta  Canq>,  No.  7420,  M.  W. 
A.,  14  Okla.  642.  78  Pac.  822. 

[     (1914)     The  burden  of  proof  is  deter- 
l  mined  by  tbe  pleadings,  and  not  by  admis- 
sions of  testimony  made  during  tbe  progress 
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of  tbe  trial,  and  tbe  burden  of  proof  carries 
wMk  it  the  riffbt  to  OD&i  and  cloae  the  ar- 
gnment  to  the  jury.  * 

Base  &  Hartour  Furniture  &  Carpet 
Co.  V.  Harbour,  42  Okla.  335,  140  Pac. 

m 

(1916)  It  has  become  the  settled  rule  of 
ttalB  Jurisdiction,  in  an  action  upon  a  note 
or  verified  account,  where  the  answer  of  de- 
fendaut  does  not  attack  the  note  or  account, 
but  either  directly  admits  tbe  same  or  has 
that  legal  effect  and  seeks  to  defend  against 
it  by  alleging  a  breach  of  warranty  in  the 
article  for  the  purchase  of  which  the  note 
or  account  was  made,  tbe  burden  of  proof 
is  upon  the  defendant,  which  carries  with 
it  the  right  to  first  produce  his  testimony 
and  also  to  open  and  close  the  argument,  and 
It  is  also  true  that  tbe  burden  of  proof  is 
determined  by  the  pleadings. 

G<»igdon  T.  McAlester  Carriage  &  Wagon 
Factory,  56  Okla.  201.  155  Pac.  597. 

S  48.   Party  aseerting  or  denying  existence  of 
facts. 

(1896)  In  an  action  for  money  loaned, 
where  the  plaintiff  establishes  by  positive 
evidence  that  the  money  he  let  the  plaintiff 
have  was  a  loan,  and  the  defendant,  having 
admitted  the  receipt  of  tbe  money,  denied 
that  it  was  a  loan,  alleging  that  the  money 
was_advanced  her  for  the  purpose  of  carry- 
ing on  tbe  business  of  stock  dealing  in  which 
business  she  and  plaintiff  were  partners,  and 
offering  as  a  defense  to  the  action  for  the 
money  the  fact  that  there  bad  been  losses 
in  the  bttslnesa,  there  being  little  evid«iee 
to  show  that  there  was  a  partnership  be- 
tween tile  plalnUff  and  herself.  It  devolved 
upon  ber  to  show  by  a  preponderance  of  evl- 
doice  that  the  money  was  lost  In  partner- 
ship investments,  and  In  the  absence  of  such 
proof  tbe  court  will  find  for  the  plaintiff. 
MnltaaU  v.  Mulbnll,  3  Okla.  252,  41  Pac. 
577. 

(1905)  A  defendant,  alleging  new  mat- 
ter in  his  answer,  has  tbe  burden  ot  proving 
it,  and  plaintiff  has  the  burden  of  proving 
new  matter  inferentially  set  up  In  the  repli- 
cation which  the  law  pleads  for  him. 

Oatlln  T.  Va!it,  6  Ind.  Ter.  251,  91  S. 
W.  38. 

(1900)  The  burden  is  on  him  who  assails 
the  proceeduigs  of  courts  of  recni-d  to  sliow 
wherein  they  are  erroneous. 

Banks  v.  State,  2  Okla.  Or.  339,  101 
Pnc.  610. 

(190O)  One  who  seeks  to  have  an  act  or 
contract  declared  unlawful  assumes  the  bur- 
den of  proof. 

Barteldes  Seed  Co.  v.  Border  Queen 
SfUl  &  Elevator  Co.,  23  Okla.  675,  101 
Pac.  1130. 

(1913)  Ordinarily  the  burden  of  proof  as 
to  any  particular  facts  rests  upon  the  party 
asserting  such  fact. 

Fifth  Ave.  Library  Society  v.  Phillips, 
39  Okla.  799.  136  Pac.  1076. 

(21— Okla.  2.) 


(1915)  The  burden  of  establishing  the  en- 
tire case  rests,  during  the  entire  trial,  on 
the  party  having  the  afflrmatlve  xmder  the 
pleadings. 

Standard  Marine  Ins.  Co.  v.  Traders' 
Compress  Co.,  -iQ  Okla.  856.  148  Pac. 
X019. 

(1919)  An  alflrmatlTe  claim  must  be 
proved  by  the  party  who  seeks  its  b«iefit. 

Bamett  v.  Kunket,  269  Fed.  394. 

(1920)  Where  a  defendant  seta  up  an  af- 
firmative defense,  and  tbe  plaintiff  denies  the 
existence  of  said  fact,  ttie  burden  of  proof 
Is  upon  tbe  defendant  to  pro^e  said  allega- 
tion of  his  answer. 

Equitable  Surety  Co.  v.  Saw>.  78  Okie. 
219,  187  Pac.  917. 

S  49.   Facte  within  knowledge  of  adverse  party. 

(1908)  When  a  fact  is  peculiarly  within 
the  knowledge  of  a  party,  he  must  produce 
tbe  necessary  evidence  to  prove  it. 

Brooks  V.  Gamer.  20  Okla.  236.  94  Pac. 
694,  97  Pac.  99S. 

S  50.   Extent  of  burden  in  general. 

(1911)  An  Instruction  to  the  effect  that 
the  burden  of  proof  Is  upon  the  plaintiff  to 
establish  ench  and  every  partlculnr  fact  nec- 
essary to  make  out  his  cause  of  action  by 
a  preponderance  of  the  evidence,  and  the 
burden  Is  uiK>n  the  defendant  to  establish 
the  a£Brmative  allegations  or  defense  set  up 
In  Its  answer  by  a  preponderance  of  the  evi- 
dence, was  a  correct  general  statemoit  of 
the  law  goremlng  the  burden  of  proof,  and 
therefore  uiK>bJectlonabl& 

Missouri,  K.  &  T.  R.  Co.  T,  Horton,  28 
Okla.  815,  119  Pac.  233. 


IV.  RELEVANCY,  MATERIALITY,  AND 
COMPETENCY  IN  GENERAL. 

(A)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES. 

§  51.   Relevancy  in  general. 

(1906)  It  is  not  error  to  exclude  entries 
in  books  of  account,  where  they  do  not  re- 
late to  the  transaction  which  is  the  subject 
of  inquiry, 

Drumm-ilato  Commission  Co.  v.  Edmls- 
sion,  17  Okln.  344,  87  Pnc.  311. 

(190S)  Testimony  which  does  not  refer 
to  any  particular  issue  of  the  case  is  irrde- 
vant  and  should  be  excluded. 

Lockwood  Broa  v.  Frisco  Lnraber  Co., 

22  Okla.  31,  97  Pac.  562. 

(1915)  Rules  of  evidence  are  established 
for  tbe  purpose  of  enabling  the  court  and 
lury  to  ascertain  tbe  true  facts  concerning 
the  matters  in  controversy,  and  not  for  tbe 
purpose  of  hiaderlng  ond  delaying  Justice, 
by  the  enforcement  of  technical  abstract 
phrases  defining  the  rules  for  the  admissi- 
bility of  evidence. 

Rogers  r.  O.  K.  Bus  &  Baggage  Co.,  46 
Okla.  289,  148  Pac.  837. 
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(191S>  It  is  not  error  to. exclude  evi- 
dence that  has  nu  beflrint;  ou,  und  does  not 
tend  to  prove  or  diniirove,  auy  issve  raised 
by  the  pleadines. 

Waters  v.  Ihnp.  50  Okln.  1K3.  15(1  Piic 
885. 

S  52.  Charieter  or  reputation. 

(19<).'()  Where  intont  of  the  imrt.v  is  n 
material  iiu|Ulry,  uml  the  fiit-ts  aiitl  ciroiuii- 
stances  shown  iu  evidence  leave  the  queistion 
in  doubt,  the  character  of  the  imrty  eliaree<l 
mtiy  be  sliown  to  nid  in  the  determination  of 
the  question. 

Sovereign  Camp  W<io4lin('n  of  tlie  World 
V.  Welch,  IG  Okln.  iss.       Vno.  .-.47. 

(lJ)i;i)  In  an  JUtlitn  (»n  ii  life  instinnice 
-policy,  where  one  of  the  defenses  set  ui»  in 
the  ans^ver  was  that  the  liisurtHl  had  falsely 
and  fraudulently  answered  eertniii  questions 
propounded  to  hlui  in  his  a|i|>llei(tIon  f»r  lu- 
surance,  it  was  error  to  adudt  evidon<:e  to 
the  effect  that  tlie  general  reputation  of  tlie 
insured  for  beluK  a  truthful  and  honest  man 
in  the  neighfiorhood  in  which  he  resided  was 
good,  for  the  pun>ose  of  rebiittinK  direct 
evidence  tending  to  establish  the  nlleKation 
of  fraud. 

Great  Western  Life  Ijis.  Co.  v.  Spark. 
3S  Okla.  305,  1^2  Tac.  Hm. 

(1918)  In  an  action  for  daumges  lui-sed 
on  fraud  In  a  coutnict  for  the  e-vdiange  of 
real  estate,  it  was  error  to  permit  evidence 
that  the  general  reputtitlou  of  the  plaintiff' 
for  being  a  truthful  and  honest  man  wiis 
good. 

Wyrick  V.  atnipbell,  (17  Oklu.  — .  170 
Vac.  2ttT. 

i  53.    Value  or  market  price  of  property. 

(1001)  It  Is  not  luipru[)ei-  to  |ieru)lt  proof 
of  the  purchiise  price  of  an  article  purchased 
in  the  usual  course  of  trade,  which  has  been 
used  hut  a  short  time,  as  well  as  its  condi- 
tion at  the  time,  aiul  its  salable  value  at  a 
second-hand  dealer's,  as  elements  for  the 
consideration  of  the  Jury  in  determiDlng  the 
reasoiuible  market  Value  of  such  article. 

Filson  V.  Territory,  11  Okla.  3.M.  07 

I'ac.  473. 

(1912)  In  u  procee<liug  to  eondenni  land, 
pursuant  to  Snyder's  SHat.  liHtO,  cb.  15,  art. 
10.  §S  137()-1374.  ou  trial  to  a  jury  to  assess 
damages,  it  was  not  error  for  the  court  to 
exciuiie  testimony  olfered  to  prove,  for  the 
puri>ose  of  showing  an  adnUssion  against 
the  interest  of  the  city,  an  offer  of  the  proiv 
erty  of  the  city.  In  llie  slia|ie  of  a  proposed 
written  contract,  with  certain  reservations 
for  ^25.000:  and  a  further  offer  to  prove 
an  order  of  the  city  council  of  tlie  jietitinn- 
ing  municipality  approving  such  proposed 
contract,  and  that  such  ordcr^  had  been  ve- 
toed by  the  mayor  on  grounds  other  than 
that  the  value  statetl  in  such  contract  wto' 
excessive. 

Lawtoii  Rapid  Transit  Ky.  Co.  v.  City 
of  lAWton,  31  Okia.  438,  122  Pac.  212. 


§  54.  Facts  relevant  to  particokr  iunet. 

(1807)  In  an  action  for  the  possesslou  of 
lands  which  are  yet  a*  part  of  tlie  public  do- 
nuiin,  the  title  still  remaining  in  the  ITnited 
States,  the  courts  can  not  hear  or  determine 
liny  (juestion  cuncernlng  title  to  lands  un- 
lU^r  tlie  laws  i-clutive  tliereto,  and  a'l  evi- 
dence Hiiowiiig  titl^i  is  absolutely  lucomiie- 
tcut. 

Ytiung  V.  Severy,  5  Okla.  63»,  40  Pac. 
1024. 

(1001)  Where  defeidants  alleged  that 
there  was  no  consideration  for  the  note  in 
[-ontroversy,  as  it  was  given  for  the  trans- 
fer by  the  iiiiyees  of  their  interest  as  lessees 
in  certain  fanns,  and  that  they  had  no  inter- 
est and  defendants  were  not  permitted  to  take 
(lossesHion;  and  on  tlie  ti*lal  plaintiff  was 
jierniitted  to  ask  the  owner  of  the  land  if 
he  had  not  asserted  liis  claim  to  the  prop- 
erty at  the  instiffiition  of  one  who  was 
lirotiier  of  oue  dcfenijnnt  and  father  of  the 
ether,  and  wlio  was  entangled  to  a  consid- 
erable extent  in  the  tninsnctionfl;  and  tiiere 
was  other  testimony  fioin  which  the  Jury 
might  conclude  tliiU  the  owner's  action  was 
so  instigated;  hclil  tliat  the  question  was 
properlj-  adniltteil. 

Sherwood  v.  (ininesville  Nat.  Bank.  4 
Ind.  Ter.  13,  04  S.  W.  508. 

§  55.  Matters  explanatory  of  facts  in  evidence 
or  of  inferences  therefrom. 

(1013)    Subiioenas  issued  by  plaintiff  for 
witnesses  in  an  action  for  personal  injuries 
who  failed  to  appear  and  testify  on  the 
trial,  were  i>rt'i)eriy  admitted  in  evidence. 
Curtis  &  (Jartside  Co.  v.  Pribyl,  3S  Okla. 
511,  134  Pai.-.  71. 

§  56.   Evidence  irrelevant  unless  preceded  or 
followed  by  other  evidence. 

(1)113)  In  an  action  on  a  note  by  a  trans- 
feree tbemif,  evidence  of  fraud  and  failure 
of  consideration  is  not  admissible  until  de- 
fendant stibstantiiites  his  allegations  dcnj'- 
iiig  that  plaintiff  is  a  boim  flde  purchaser 
before  maturity. 

First  Xat.  Bank  of  Stratford  v.  Walker. 
3!)  Okia.  0^1,  im  Pac.  40S. 

(It)  IIF.S  GESTAE. 

§  57.   Nature  of  doctrine  in  general. 

Declarations,  to  boeonie  a  jKirt  of  the  res 
gestae,  must  acconumny  the  act  which  they 
are  supix)se4l  to  characterize  and  explain: 
and,  to  make  such  dei'la rations  competent 
as  evidence,  they  must  exclude  the  idea  of  a 
narration  of  past  occurrences  or  events. 

(1002)  Smith  V.  Territory.  11  Okla.  656, 
09  I'ac.  S()3;  (1!KI2)  Smith  v.  Terri- 
tory, 11  Okln.  m\  0!)  Pac.  805. 

In  order  [hat  declarations  may  become  a 
iwrt  of  the  res  gestae,  two  things  must  con- 
cur: 1.  e.,  (1)  the  accumimnjing  acts,  and 
(2)  the  dec-Iaratlon  ntt^iding  the  whole 
transaction. 

(11HI2)  Smith  V.  Territory,  11  Okla.  656. 
69  Pac.  803;  (19<>2)  Smith  v.  Terri- 
tory, 11  Okla.  660,  60  Pac.  S05. 
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(1916)  "Kes  lEeatae"  consists  in  a  spon- 
taneous statement  of  a  present  condition  or 
fiict  accompanying  an  act  to  swh  an  extent 
as  to  actually  become  a  part  of  the  trnus- 
actiou  itself. 

Pricliett  V.  Sulzberger  &  Sons  Co.,  57 
OlUa.  507.  157  I»ac.  35fl. 

Tbe  question  of  admissibility  of  state- 
ments as  part  cf  tlie  res  gratae  siiouiii,  in 
a  great  lueasure,  be  left  to  the  detemiinti- 
tlon  of  the  trial  court. 

(imC)  Herring  v.  Howl,  Tm  Olila.  737. 
tr»3  Pnc.  25;J;  (1II20>  Chicago,  It.  I.  & 
P.  R.  Co.  V.  Owens,  78  Okla.  OO.'lH. 
180  Fac.  1G02. 

(1017)  A.  fact  wliolly  irreleraut  to  the 
cause  can  not  be  the  means  of  introducing  in 
evidence  as  a  part  of  the  res  gestae,  a  dec- 
laration which  of  Itself  is  incumjietent  be- 
cause mere  hearsay. 

Chicago,  It.  I.  &  P.  lly.  Co.  v.  Jackson. 
03  Okla.  32,  162  Pac.  823. 

(1017)  Statements  are  not  admissible  as 
forming  a  port  of  the  i*es  gestiie,  when  they 
merely  concern  acts  which  would  not  be  ad- 
mlSHlble  in  evidence  without  such  declara- 
tions. To  be  admissible  the  statements  must 
lie  material  and  relevant.  In  other  wortls. 
the  so-ciilled  res  gestae  fact  must  Itself  be 
receivable  in  evidence,  as  one  material  to 
the  Issues  Joined. 

Chicago.  R.  I.  &  P.  Uy.  Co.  v.  Jackson, 
63  Okla.  32,  162  Pnc.  823. 

S  58.  Acts  and  slatemeniB  ■ceompanying  .  or 

connected  witfa  transaction  or  event. 
S59.  — — In  graeraL 

(1906)  In  an  action  for  wrongful  death 
caused  by  an  electric  shcick.  telephonic  com- 
municatiou  to  the  defenddnt  coni|iany  timt  a 
horse  had  been  killetl,  and  that  a  man  svas 
entangled  in  their  light  wires  and  probably 
killed,  was  properly  adndlteil  as  a  part  of 
the  res  gestae. 

Okhihoma  Gas  &  Electric  Light  Co.  v. 
I^ukert.  16  Okla.  3i)7,  84  Pac.  1076. 

(UWfS)  Letters  forndng  part  of  the  trans- 
action are  admissible  In  evidence  as  jmrt  of 
the  res  gestae. 

Kevi  T.  Nev/  York  Life  Ins.  Co.,  20  Okla. 
im,  W  Pac.  177. 

(1008)  Statements  made  by  the  cashier 
of  the  bank  in  conversation  with  one  of  the 
makers  of  a  promissory  note  made  eighteen 
months  and  four  3*ears  respectively  after 
the  nssienun>nt  o£  the  note  to  the  bank  and 
after  suit  had  been  histituted  thereon,  as 
lo  whether  the  bank  held  the  note  or  note, 
is  admissible  ns  iiart  of  tlio  res  ^restae, 
where  it  is  not  shown  that  the  cashier  act- 
ed for  the  bank  in  a  transaction  by  which 
the  note  was  assigned  to  it.  there  being  no 
tran*>nctlon  iiending  at  the  time  of  the  con- 
ver^itions. 

Gillespie  V.  p'lrst  Nat.  Bank  of  Klng- 
Oaber,  20  Okla.  768,  9S  Pac.  220. 


(]914)  The  question  of  admissibility  ot 
statements  as  part  of  the  res  gestae  should, 
in  a  great  nieasure,  be  left  to  the  determina* 
tiou  of  the  trial  court. 

Smith  V.  Chicago,  It.  L  &  P.  lly,  Co., 
42  Okla.  577.  142  Pac.  398. 

(1014)  Tlie  ride  is  that  declaration,  to  be- 
come a  part  of  the  res  gestae^  must  accom- 
pany the  act  which  they  are  supposed  to  char- 
acterize and  explain,  and  must  so  harmonize 
ns  to  be  clearly  one  transaction ;  and  to  make 
such  declarntiona  comiwtent  as  evidmce,  they 
must  exclude  the  idea  of  a  narration  of 
{Mist  occurrences  or  events,  and  must  have 
lieen  made  contemi>oraneouBly  with  the  trans- 
action or  act  whi<*h  they  are  supposed  to 
characterize  and  exjilaln. 

Smith  V.  Chicago,  R.  1.  &  P.  By.  Co.,  42 
Okla.  r)77,  142  Pac.  308. 

(I02U)  iieclarntlons  of  an  agent  while 
acthig  within  the  scoiie  of  his  authority 
are  adndssible  af^nlnst  the  principal;  and 
when  m.-)de  so  as  to  con.stltute  a  port  of  the 
res  gestae  arc  admissible  against  the  sure- 
ties on  the  princii«rs  l>ond  given  for  faith- 
ful jierformnuce  of  his  duties. 

Coon  V.  Boston  Ins.  Co.,  79  Okla.  200, 
102  Pac.  1092. 

§  60.   Before  transaction  or  event. 

(IJiOS)  statements  made  by  a  seller  to 
several  persons  innnetUately  prior  to  the  sale 
as  to  bis  efforts  to  sell  the  goods,  bis  rea- 
son therefor,  and  as  to  his  liabilities,  are 
admissible,  where  a  firaudulent  conveyance  is 
charged. 

Dorrunce  v.  lIcAleeter,  1  lud.  Ter.  473, 
45  S.  W.  141. 

(1910)  In  an  action  for  personal  injuries, 
resulting  in  the  death  of  a  servant  falling 
down  an  elevator  shaft  of  the  master,  in 
the  night  time,  testimony  of  an  eye-wlness 
to  the  ac<>ident  that  Just  as  he  was  about 
to  step  off  lie  stated  to  deceased,  "Be  sure  it 
is  there,"  and  decent«Ml  replied,  "Yes;  It  fs 
here,"  is  eonii>eteut  as  a  part  of  the  res 
gestae  indicating  the  impression  on  the  mind 
of  the  deceased  at  the  moment  of  stepping 
off, '  the  appearance  that  the  elevator  was 
there. 

Prickett  V.  Sulzberger  &  Sons  Co..  57 
Okla.  S07.  157  Pnc.  356. 

S  61.   After  traiuaction  or  event. 

(1898)  Where  one  who  purchased  goods 
of  a  failing  debtor  immediately  after  the 
transfer  referred  a  creditor  to  the  seller  as 
to  the  payment  of  his  claim,  held  that  state- 
ments thereupon  made  by  the  seller  to  such 
cretlitor  were  admissible  In  a  suit  charging 
fraud  in  the  sale,  though  they  were  made  In 
the  buyer's  absence,  since  they  were  part  of 
the  res  gestae. 

Dorrance  v.  McAlester,  1  Ind.  Ter.  473, 
45  S.  W.  141. 

(1910)  In  an  action  for  damages  arising 
from  a  collision  between  a  railway  loeomo- 
tire  and  a  wagon,  in  which  the  occupants 
of  the  wagon  were  injured,  a  statement  by 
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tlie  eosineer  of  the  train.  In  refVkonae  to  a 
queatlon  by  tbe  conductor,  made  after  the 
accident  had  occurred  and  the  train  had 
stopped,  and  the  engineer  and  conductor  had 
alighted  therefrom,  was  held  not  admissible 
as  part  of  the  res  gestae. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Adams,  62 
Okla.  567,  153  Pae.  200. 

(1916)  Becord  examined,  and  held  (1) 
that  there  was  no  error  In  the  admission  of 
certain  evidence,  and  (2)  that  the  Instruc- 
tions fairly  state  the  law  of  the  case. 

Herring  t.  Hood,  65  Okla.  737,  156  Fac. 
263. 

(1916)  Tho  evidence  of  a  statement  of 
an  employe  of  the  comi>any  examined,  and 
held  to  be  a  narrative  of  a  past  act  subse- 
quent to  the  accident,  and  not  a  part  of  the 
res  gestae;  the  admission  of  such  hearsay 
evidence  being  prejudicial  error. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Foltz,  54 
Okla.  556,  154  Pqc.  519. 

i  62.   Acts  acid  ttatemenU  of  person  sick  or  in- 
jured. 
S  63.   In  general. 

(1914)  Declarations  of  a  party  injured, 
made  subsequent  to  recelrlng  tbc  injuries,  if 
wanting  In  spontaneity  and  Instlnctlveness, 
are  but  the  party  talking  about  the  facts, 
ai^  not  the  facts  speaking  through  the  party, 
and  form  no  part  of  the  res  gestae,  but  are 
self-serving  deciarotions,  and  as  such  are 
properly  rejected  as  evidence. 

Smith  r.  Chicago,  R.  I.  &  P.  Ry.  Co.,  42 
Okla.  577,  142  Pac.  398. 

S  64.   Statements  as  to  cause  of  lignry. 

See  8  57. 

Chicago,  R.  I.  &  P.  R.  Co.  V.  Owens, 
78  Okla.  50,  114,  186  Pac.  1092. 

Statements  made  by  one  of  several  victims 
of  an  accident,  three-quarters  of  an  hour 
after  its  occurrence,  concerning  the  cause 
thereof,  and  the  whereabouts  at  the  time  of 
the  injured  persons,  form  no  part  of  the 
res  gestae. 

(1896)  (Jowen  v.  Bush,  76  Fed.  349,  writ 
of  error  dismissed  (1898)  19  Sup.  Ct. 

sn. 

(1910)  Statements  of  plaintiff's  intestate's 
co-employe  made  between  twenty  and  thirty 
minutes  after  the  accident,  the  fan  having 
been  readjusted  and  put  in  operation  so  tbat 
the  current  would  carry  the  smoke,  fumes, 
foul  air,  and  poisonous  gases  out  of  the  mine, 
In  response  to  the  inquiry,  "Where  la  your 
buddy?"  with  the  reply  to  the  defendant's 
employe,  "He  Is  on  ahead,  dead,  all  right. 
My  lower  limbs  are  paralyzed.  I  told  blni 
not  to  fire  the  shot,  but  he  said  he  would 
go  ahead  and  fire  It  anyhow,"  are  not  ad- 
missible ia  evidence  as  part  of  the  res  gestae. 
CoBlgate  Co.  v.  Hurst.  25  Okla.  588,  lOT 
Pac.  657. 

(1914)  Where  deceased  fell  off  of  a  train 
between  1  and  2  o'clock  in  the  night,  and 
upon  being  discovered  after  daylight  the 
next  morning,  It  was  claimed  by  a  witness 


that  he  made  oertaln  statements  aa  to  the 

condition  of  the  door  of  the  vestibule  of  the 
train  and  as  to  how  he  sustained  his  In- 
juries, it  was  held  that  such  statement,  be- 
ing a  mere  narrative  of  past  occurrences, 
was  properly  excluded  as  not  being  part  of 
the  res  gestae. 

Smith  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  42 
Okla.  577,  142  Pac.  39a 

S  65.   Siatenents  to  pkyncians. 

(1917)  Facta  not  required  for  a  satisfac- 
tory diagnosis,  such  as  the  cause  of  an  in- 
Jury,  the  means  or  maimer  by  which  it  was 
Inflicted,  or  which  attempt  to  fix  the  re- 
sponsibility for  Its  occurrence,  are  regarded 
as  a  narrative  of  the  Incidents  of  a  past 
transaction,  and  are  accordingly  rejected, 
unless  made  so  near  in  point  of  time  aa  to 
constitute  a  part  of  the  res  gestae. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Jackson, 
63  Okla.  3%  162  Pac.  823. 

(1917)  A  physician  In  giving  evidence  as 
an  expert  may  testify  to  a  statement  made 
him  by  the  patient  in  relation  to  his  condi- 
tion, symptoms,  sensations,  and  feelings, 
both  past  and  present,  when  such  statraienta 
were  received  and  were  necessary  to  an  ex- 
amination, with  a  view  to  his  treatment, 
and  when  made  the  basis,  in  part  at  least, 
of  the  physician's  opinion;  but  such  testi- 
mony can  not  be  considered  as  Independent 
evidence  of  the  facts  stated,  except  In  cases 
where  the  same  is  competent  as  forming  a 
part  of  the  res  gestae. 

Chicago,  R.  I.  &  P.  Ry.  Co.  t.  Jackson, 
03  Okhi.  32,  162  Pac.  823. 


(C)    SIMILAR   FACTS   AND  TRANSAC- 
TIONS. 

Other  fires  set  by  same  or  different  engine, 

see  Railroads,  8  481. 
Other  offenses,  see  Criminal  Law,  II  860-871. 
§  66.  Relation  to  issues  in  generaL 

(1012)  On  an  issue  of  the  condition  of 
hominy,  prepared  and  canned  in  Oklahoma 
City,  sold  from  sample,  for  delivery  at  Beau- 
mont, Texas,  evidence  that  the  seller  after- 
wards sold  hominy,  put  up  by  the  same 
canning  company,  to  other  local  patrons  in 
Oklahoma  City  without  complaint,  was  Im- 
properly admitted ;  and  where  the  only  testi- 
mony of  the  condition  of  the  hominy,  apart 
from  tbat  of  the  vendee,  which  showed  it  to 
be  worthless,  was  of  the  character  first 
named,  It  was  error  for  the  court  to  refuse 
to  Instruct  a  verdict  for  the  plaintiff.  In  an 
action  to  recover  for  freight  paid  on  defoid- 
ant's  account 

T,  S.  Reed  Grocery  Co.  v.  Miller,  86  Okla. 
134,  128  Pac.  271. 

(1915)  The  report  of  the  fttctory  inspec- 
tor as  to  another  saw  of  a  different  style  and 
niake.  belonging  to  defendant  and  located  In 
another  part  of  the  defendant's  mill,  which 
was  offered  In  evidence,  was  properly  ex- 
cluded. 

Jones  V.  Oklahoma  Planing  Mill  & 
Co.,  47  Okla.  477,  147  Pac.  999. 
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(1920)  Plaintiff  deralgned  title  to  certain 
land  located  In  Tulaa  county  by  a  deed  dated 
December  18,  1907,  from  defendants  to  F. 
and  S.,  by  a  deed  from  F.  and  S.  to  P.,  and 
from  P.  to  plaintiff.  Defendants  inten^osed 
the  plea  of  forgery  as  to  the  deed  to  F.  and 
S.  JJeld,  under  the  facts  In  this  cnse,  error 
to  permit  defendants  to  testify  that  a  deed 
dated  December  18,  1907,  purporting  to  be 
signed  by  defendants,  conveying  lands  to  F. 
and  S.  located  in  Wagoner  county,  was  also 
a  forgery. 

Wolverine  Oil  Co.  t.  Parka,  79  Okla. 
318,  193  Pae.  624. 

S  67.   Similarity  of  conditions. 

(1903)  In  an  action  for  dnmuges  owing 
to  defendant's  cattle  having  broken  through 
plaintiCTs  fence,  It  was  not  error  to  refuse 
to  permit  defendant  to  show  that  the  cattle 
were  not  breacby  In  the  year  prior  to  the 
breaking  of  the  fence,  and  that  the  same 
cattle  were  In  ttie  pasture  adjoining  the  fence 
in  the  year  after  the  breaking,  and  did  not 
break  through ;  there  being  evidence  to  show 
that  the  fence  had  been  repaired  In  the 
siHing  of  the  latter  year. 

Perry  v.  Cobb,  4  Ind.  Ter.  717,  76  S.  W 
289. 

8  68.  l%owing  intent  or  malice  or  motive. 
S69.   Fraud. 

(1904)  If  a  person  against  whom  fraud 
iB  allied  should  be  proven  to  ha^e  been 
guilty  of  It  In  a  number  of  Instances,  stilt, 
if  the  particular  act  sought  to  be  avoided 
iB  not  shown  to  be  tainted  with  fraud.  It 
can  not  be  affected  by  the  other  frauds. 

Price  T.  Winnebago  Nat.  Bank,  14  Okla. 
268,  79  Pac.  105. 

(1917)  In  an  action  for  frautl,  repre- 
sentations made  by  the  supposwl  agent  to 
other  parties,  about  the  same  time  and  place, 
as  to  the  value  of  the  stock  sold,  are  com- 
petent, for  the  same  tend  to  show  a  definite 
plan  or  system  to  defraud. 

Amazon  Fire  Ins.  Co.  v.  Bond,  05  Okla. 
224,  165  Pac.  414. 

S  70.   Showing  cnstom  or  course  of  basiness. 

(1898)  Where  an  action  Is  brought  to  re- 
cover upon  a  quantum  meruit  for  work  and 
labor  performed  In  plastering  a  house,  there 
being  no  contract,  agreement,  or  stipulation 
as  to  the  compensation,  evidence  of  a  usage 
or  custom  of  trade  among  jilasterers  by  which 
the  compensation  is  to  be  reckoned  upon  the 
number  of  yards,  and  that  the  number  of 
yards  Is  to  t>e  computed  from  outside  meas- 
urements, including  spaces  for  doors  and 
windows,  Is  Immaterial.  Such  usage  Is  only 
material,  If  it  existed,  where  it  shows  thot 
the  price  per  yard  was  stipulated  by  con- 
tract, and  the  L<;sue  alone  was  the  number 
of  yards. 

Allison  V.  Skinner,  7  Okla.  272,  54  Pac. 
471. 

( 1918)  Where  a  defense  to  an  action 
against  a  bunk  to  recover  an  amount  entered 
by  it  in  a  passbook  of  Its  customer,  is  Inter- 
posed, predicated  upon  the  correctness  of 
the  records  of  the  bank  and  manner  of  doing 


business  by  it,  it  Is  competent  for  tbe  plain- 
tiff to  show  errors  made  by  the  defendants 
In  regard  to  deposits  affecting  other  parties. 
Brosius  &  Co.  v.  First  Nat  Bank  of  No- 
ble. 65  Okla.  128,  174  Fac.  269. 

S  71.   Showing  methods  of  preventing  injury. 

(1007)  In  an  action  for  tbe  death  of  a 
person  killed  In  a  cinder  pit,  evidence  that 
tbe  pit  had  no  barrier  erected  across  the 
track,  while  another  pit  in  the  same  yards 
bad,  was  inadmissible,  In  the  absence  of  any 
evidence  tbnt  the  pits  were  the  same,  or 
that  the  barrier  would  have  possibly  pre- 
vented the  injury, 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Dickens, 
7  Ind.  Ter.  16,  103  S.  W.  760. 

§  72.  GtlMr  injorieB  or  accldenta  from  iam«  or 
similar  canses. 

In  an  action  against  a  railway  company 
for  tbe  loss  of  hay  and  grass  by  flre  from 
it«  locomotives,  evidence  is  admissible  that 
both  before  and  after  tbe  injury  complained 
uf  defendant's  engines  had  set  Are  to  com- 
bustible matter  In  the  Immediate  vicinity  of 
plaintiiTs  premises  and  similarly  situated. 
(1893)  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John- 
son, 54  Fed.  474.  4  C.  C.  A.  447,  Judg- 
ment reversed  (1895)  159  U.  S.  254, 
40  L.  ed.  146,  15  Snp.  Ct  1039. 

(18.99)  In  an  action  against  a  railroad 
for  damages  caused  by  an  engine  emitting 
sparks,  tbe  engine  being  Identified,  evidence 
of  other  engines  of  defendant  emitting  sparks 
on  other  occasions  is  Incompetent;  defend- 
ant's liability  depending  on  its  negligence 
in  operating  tbe  particular  engine,  and  not 
In  oiwrating  engines  generally. 

Missouri,  K.  it  T.  Ry.  Co.  v.  WUder,  8 
Ind.  Ter.  85,  63  S.  W.  490. 

(1903)  In  an  action  to  recover  for  in- 
juries received  from  a  fbll  from  a  d^ectlve 
bridge,  plaintiff  can  show  that,  while  the 
bridge  was  In  the  same  condition,  accidents 
of  a  similar  nature  had  occurred  at  the  same 
place  a  short  time  prior  thereto. 

City  of  Kingfisher  v.  Altlzer,  13  Okla. 
121,  74  Pac.  107. 

(1903)  Where,  In  an  action  against  a 
railroad  company  for  tbe  value  of  cotton  de- 
stroyed by  fire  set  out  by  one  of  Ita  engines, 
the  particular  engine  that  set  the  fire  was 
not  Identified,  evidence  that  a  tew  days  after 
the  fire  in  question  a  fire  was  set  out  in 
cotton  on  the  same  i^tform  by  an  ei^lBe 
pulling  one  of  defendant's  trains  was  ad- 
missible. 

St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  lAwrence, 
4  Ind.  Ter.  611,  76  S.  W.  254. 

(1907)    In  an  action  for  tbe  death  of  a 
person  killed  in  a  cinder  pit,  evidence  that 
another  accident  had  happened  at  the  same 
place  about  a  month  later  was  incompetent. 
Atchison,  T.  &  S.  F.  Ry.  Co.  t.  Dlclcens, 
7  Ind.  Ter.  16,  108  8.  W.  760. 

S  73.  Showing  value. 

(1901)  In  an  action  by  an  Indian  land- 
lord to  recover  possession  of  lands  held  under 
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au  improveuient  t'Oiitraet,  and  daiuuges  for 
their  detention,  it  was  proijer  to  artmit  evi- 
dence of  the  crops  which  the  iniid  iiroduceU 
))er  acre,  and  their  value,  us  l>eariiit;  on  the 
cash  rental  value ;  !t  apiwarintt  that  It  waH 
customary  to  rent  such  lands  on  sliares. 

Casteel  v.  McNeeley,  4  Ind,  Ter.  1.  lU  S. 
W. 

<19U5)  It  Is  not  error,  where  n  question 
of  dauuige  In  condenintitlon  proceetliiiKs  In 
being  tried,  to  rejecrt  evidence  of  offers  to 
purchase  other  proiwrty  In  the  neighlKtrhoud 
about  the  time  condeuinutiou  iiroceedlnKs 
were  instituted. 

Blincoe  v.  Chn<-taw,  O.  &  W,  It.  Co..  IC 
Okla.  280,  83  Fac.  iW3. 

(1!n2)  In  an  action  to  recover  tlie  rea- 
sonable value  of  itersonal  services,  evidence 
of  what  others  receiveil  for  the  same  services 
in  the  same  locality  Is  coniiietent  m  tending 
to  show  such  reasonable  value. 

Autbony  v.  Nourse,  34  Okla.  795,  127  Pac. 
491. 

(I))  MATERIALITY. 

8  74.  Remoieness. 

See  8  7. 

Harrison  v.  State,  —  Okla.  Cr.  — ,  195 
Pac.  511. 

(K)  COMPETENCY. 

8  75.  Nainre  and  source  of  evidence  in  gen- 
eral. 

(1910)  A  teIei)bone  conversation  may  Iw 
repeated  In  evidence,  where  such  conversa- 
tion is  otherwise  admissible,  though  the  wit- 
ness did  not  identify  positively  the  i>erson 
with  whom  he  had  the  couvei-sation ;  the 
uncertainty  of  identity.  If  any,  going  only 
to  the  weight  of  tlie  evidence. 

Heckiuan  v.  Davis,  5tt  Okla.  483,  155  Pac. 
1170. 

(imo)  The  mere  fact  that  a  party  testi- 
fying to  a  telephone  conversation  could  not 
identify  the  voice  of  the  person  to  whom  he 
was  speaking,  does  not  render  the  conversa- 
tion inconiijeteiit.  It  Is  a  question  of  fact 
for  the  jury  to  deteruilne  whether  under  the 
proof  the  identity  of  the  si)eaker  has  been 
established. 

Heckman  v.  Davis,  50  Okla.  4S3,  155  Pac. 
1170. 

(1916)  Evidence  of  a  conversation  over  a 
telephone  is  not  admissible  because  such 
communication  is  uncertain,  unreliable  and 
easily  manufacture*^  since  the  great  improve- 
ment in  the  means  of  communication  which 
the  tele|)hone  has  made,  Its  nature,  oiwra- 
tion,  and  ordinary  use,  are  facts  of  general 
sctentiflc  knowleilge  of  which  the  courts  will 
take  Judicial  notice  as  a  part  of  public  eon- 
tnuporary  history. 

Heckman  v.  Davis.  50  Okla.  483, 155  Pac. 
1170. 

(lJUO)  The  admission  of  evidence  as  to 
conversations  over  a  telephone  is  governed 
In  tile  main  by  the  rules  governing  evidence 
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as  to  ordinary  oral  Htatenieuts ;  except  that 
the  Identity  of  the  person  againat  whom  the 
stateuient  is  sought  to  be  used  must  first 
l»e  cstnblished. 

\Villianison-Hals4*ll-t'i-asier  Co.  v.  King, 
5S  Okla.  120,  1.-.K  Pac.  1142. 

(1 91 7 )  Where  plaintiff  and  defendant, 
who  were  engaged  in  the  mercantile  bus!- 
nesM  as  partners,  entered  Into  a  contract  of 
dissolution,  whereby  plaintiff  retired  from 
the  imrtiiership  and  transferred,  his  entire 
interest  in  the  business  to  defendant,  and 
the  contract  expressly  stipulated  that  de- 
fendant should  assume  and  luiy  the  llabili- 
tivi.  and  should  sell  certain  cotton  and  di- 
vide the  proceeds,  and  collect  certain  ac- 
<'oinits  and  divide  the  proceeils  cfiually;  and 
certiiiu  valuations  were  placed  upon  the 
assets  by  the  iwrtners.  and  plaintiff  con- 
tendoil  that  it  was  the  intention  that  defend- 
ant, after  luiylng  the  Indebtedness  of  the 
partnership,  should  |my  i^lntlff  one-balf  of 
the  value  of  the  assets  as  shown  by  said 
valuations,  while  defendant  contended  that 
said  valuations  were  merely  descriptive;  but 
tile  contract  contained  no  jirovlslon  requiring 
defendant  to  imy  plaintiff  one-half  the  value 
of  the  assets  In  addition  to  the  other  con- 
sideration reciteil  therein ;  held  that  it  was 
error  to  admit  parol  evidence  to  determine 
.  the  Intention  of  the  parties. 

Iji  Fayette  v.  La  Fayette.  04  Okla.  93, 
160  Pac.  109. 

§  76.  Testimony  as  to  intent,  motive,  or  condi- 
tion of  mind. 
(1896)  On  an  issue  whether  the  mort- 
gage under  which  interpleaders  in  attacb- 
lueiit  <-laiuied  was  in  fraud  of  the  attachment 
lilaintlfTs  debtor,  the  mortgagors  coul<i  not 
testify  in  behalf  of  the  interpleaders,  to 
supiiort  the  mortgage,  that  it  was  not  in- 
tended nt  the  time  the  mortgage  was  exe- 
cutwl  that  tlie  choses  In  action  mentioned 
therein  should  pass  by  It. 

Swofford  Bros.  Dry-Ooods  Co.  v.  smith 
McCord  I>ry-Good8  Co.,  1  Ind.  Ter.  314, 
37  S.  W.  103. 

n914>  I'jwn  the  Issue  as  to  whether  a 
publication  «a9  mnlicfously  made,  it  is  not 
error  to  iMTiiilt  the  party  making  same  to 
testify  that  it  was  uiade  without  malice  to- 
ward the  complaining  party. 

Cobb  V.  Oklahoma  Pub.  Co.,  42  Okla.  314, 
140  Pac.  1079. 

§  77.  Evidence  admissible  by  reason  of  admis* 
sion  of  flimiUr  evidence  of  adverse 
party. 

(1!n4)  Wliere.  In  the  cro9.s-examination 
of  a  witness,  the  contents  of  a  written  in- 
strument not  in  evidence  is  referred  to.  but 
no  part  thereof  inclmled  In  evidence,  it  was 
not  error  for  tlie  court  to  exclude  the  in- 
strument w  hen  offered  In  evidence  by  the 
opiMisite  i)art.v, 

.San  BoiR  Coal  Co.  t.  Resetz,  43  Okla.  384, 
143  Pac.  46. 

(1015)  Where  a  numlwr  of  letters  have 
been  offered  by  tiie  plaintiff,  constituting  a 
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part  ot  a  correspondence  relating  to  the  ac- 
tion, the  defendant  fs  entitled  to  have  the 
entire  correspondence  go  to  the  Jury ;  and 
if  a  portion  of  any  letter  written  by  the 
defendant  contains  IrreleraDt  or  improper 
matter,  thla  should  be  called  to  attention 
of  the  trial  conrt,  and  exception  made  to 
Much  part,  or  the  court  should  he  requested 
ill  Its  charge  to  instruct  the  Jurj'  not  to  eon- 
aider  such  part. 

Tishomingo  Electric  Uftht  &  I'ower  Co. 
V.  Gnllett,  52  Okla.  180,  ir»2  I'ac.  WO. 


V.   BEST  AND  SECONDARY  EVIDENCE. 

8  78.   Necessity  and  admissibility  of  best  evi- 
dence. 

(imi)  The  old  application  of  the  rule  re- 
quiring the  best  eviilence.  which  treated  the 
recollection  of  a  person  who  wns  present  and 
heard  the  teatlmony  of  a  witness  as  the  best 
medium  for  reproducing  such  testimony, 
should  be  modified  to  meet  the  changed  con- 
ditions causwl  by  progress  and  advancement 
made  In  science,  art.  skill,  and  mechanism: 
and  the  notes  or  longhand  ninnuscrlpt  of  n 
skilled  and  imiMirtlal  stenographer  should  be 
treated  as  more  accurate  and  reliable  than  to 
trust  to  the  inuierfection  of  human  recol- 
lection. 

Cutler  V,  Territory,  »  Okla.  101.  50  Pnc. 
861. 

fISOfl)  The  rule  of  evidewe  requiring 
the  beat  evidence  to  be  pi'oducefl,  to  the  ex- 
clusion of  secondary  and  hearsay  evidence, 
is  not  violated  by  jjerniitting  the  official  <'Ourt 
stenographer  to  rend  frnin  bis  notes  the 
testimony  of  a  witness  in  ii  former  trial, 
taken  and  re<'onled  hy  him  at  tiie  time,  anil 
sworn  to  by  hini  to  be  correct,  even  tbough 
lie  testifies  that  he  lias  no  inileiiendent  reccil- 
lectlon  of  such  testimony  and  can  nut  re- 
fresh his  niemor}-  from  such  notes. 

Cutler  V.  Territory,  S  Okla.  101,  I'ac. 
801. 

(V.n2)  Wiien  the  execution  of  a  ilec<i  Is 
admitted  in  the  pleadings,  bnt  It-^  vniidity 
attacked  on  otlier  grounds,  it  is  not  error 
to  admit  secondary  evidence  of  the  deeii,  even 
though  such  secondary  evidence  might  other- 
ivise  be  inadmissible. 

Williams  V.  Jones.  »4  Okla.  733,  126  Pac. 
1013. 

(lOl-i)  Tile  liest  evidence  the  natui'c  of 
the  cause  will  permit  of  siiall  always  Iw  re- 
quired, if  possible  to  1h>  bad;  but,  If  not 
IK)K.sibIe.  then  the  best  evidence  tiint  can  be 
had  shall  \tc  allowed. 

Coniniercinl  I'nion  Assur.  Co..  Limited, 
of  I,ondon.  I'^ng..  v.  Wolfe.  -11  Okla.  342. 
137  I'ac.  704. 

(Illl.'i)    A  jierson  is  a  coniiietent  witness 
to  testify  lis  to  Iiis  own  iige  and  the  date  of 
his  birth  even  though  his  parent*!  be  living 
and  within  the  jurisdiction  of  the  court. 
Harris  v.  Hart,  40  Okla.  14.%  ir)l  Tac. 
10311. 


(1016)  If  the  contract  of  agency  is  re- 
duced to  writing,  the  written  instrument  is 
tlie  best  evidence. 

I-ord  Motor  Co.  v.  Llvesay,  61  Okla.  231, 
100  Pac.  !)0t. 

(IttlS)  Where  a  wlieat  crop  is  damaged 
by  reason  of  seller's  delay  in  delivering  har- 
vesting machinery,  it  is  proper  to  submit  the 
question  of  dnmagea  to  the  jury  taking  into 
consideration  the  amount  the  crop  did  yield, 
and  what  it  would  In  all  probability  have 
yielded,  hud  it  been  duly  harvested,  and  the 
I'xpenses  thereof;  and  this  is  true,  although 
it  is  to  some  extent  K[)cculatlve,  but.  as  some 
loss  was  sufFered,  the  same  must  be  ascer- 
lainetl  from  the  best  evidence  the  nature  of 
tbe  case  affortls. 

Onahniau  Motor  Works  Co.  v.  Kelley,  70 
Okla.  — ,  173  Pac.  1042. 

§  79.  Facts  and  transactions  described  in  or 
evidenced  by  writing, 
(mil)  Oral  proof  as  to  the  number  of 
tics  bought,  though  account  of  such  ties  is 
kept  on  Itooks  In  due  course  of  business,  is 
jidniisslble,  without  laying  any  predicate  as 
to  sucli  books. 

McCants  V.  Thompson,  27  Okla.  706,  115 
I»ac.  000. 

• 

(Ijni)  It  Is  error  for  a  trial  court,  over 
objections  of  defendant,  to  permit  plaintiff's 
witness  to  identify  an  account,  wbicb  in- 
cluded many  transactions,  extending  over 
^everaI  months'  time,  and  then  to  permit  the 
introduction  of  evidence  of  sucii  copy  of 
account  as  evidence,  when  it  is  sliown  that 
tiie  witness  was  pialutifTs  bookkeeper  and 
had  nnide  the  original  entries  in  the  books, 
:'nd  that  the  books  of  original  entry  were 
tlien  in  tiie  innnedlnte  possession  of  witness, 
lint  wbicli  were  not  olTered  in  evidence;  such 
:  ttenipt  to  prove  the  correctness  of  a  iKwk 
account  being  contrary  to  the  provisions  of 
Snyder's  Com|i.  I^ws,  "1009,  S  5007. 

Kasenlierg  v.  Hartshorn,  .*10  Okla.  417, 
120  Pac.  it5«. 

(i!H2)  Where,  under  provisions  of  a  stat- 
ute, an  adoptltm  is  efTected  by  order  or  decree 
of  the  court,  the  records  of  such  court  con- 
stitute tile  best  evidence  by  which  such  ndop- 
llon  may  l>e  estnbllsbe<l, 

Coondw  v.  Cook,  35  Okla.  .^26.  129  Pac 
60S. 

(10i;i)  In  an  action  on  a  forfeited  bail 
bond.  iMiml  evidence  to  prove  a  surrender  of 
tbe  priucipal  to  the  sheriff  is  inadmissible 
in  sup(tort  of  the  claim  of  discharge  by  the 
surety. 

Edwarda  v.  State,  30  Okla.  QOR,  136  Pac. 
577. 

(li)l.H  Critn.  Code,  §  6100  (Rev.  Jjiwa 
Mil(t)  prcscrllK's  the  manner  In  which  a 
surety  nuiy  be  released  from  liability  on  a 
bail  bond,  and  a  strict  compliance  with  the 
terms  of  tbis  statute  is  necessiiry  to  effect- 
uate a  release. 

Edwards  v.  State,  39  Okla.  60.5.  136  Pac. 
577. 
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(1014)  Wben  ratrlctlotts  are  remoT«d 
by  OTim  at  the  Department  of  the  Interior, 
and  a  sale  was  made  under  tbe  rules  and 

regnlationa  of  socb  department,  It  Is  incom- 
petent to  prove  by  oral  testimony  tbe  re- 
moval of  the  restrictions  and  sale  of  auch 
land,  as  the  records  kept  by  tbe  department 
are  tbe  best  evidence;  but  tbe  admission  of 
such  oral  testimony  was  not  prejudicial  to 
the  plaintiff,  as  the  court  instructed  tbe  jury 
tlut  plaintiff's  title  was  paramount  to  that 
of  defendant,  unless  the  Jury  found  that  tbe 
lease  In  question  was  reassigned  to  Albright 
to  tbe  knowledge  of  the  plaintitf  prior  to 
tbe  time  that  tbe  [daintUf  purchased  the 
lease  from  Bray;  and  It  therefore  Is  Imma- 
terial as  to  tbe  strengtb  or  wealinesa  of  tbe 
defendant's  title,  as  plaintiff,  in  order  to 
recover,  must  do  so  upon  tbe  strength  of 
his  own  title. 

McKemie  v.  Albright,  44  Oltla.  405.  144 
Pac.  1027. 

(1015)  Admission  of  oral  testimony  that 
a  carrier  cluirgcd  a  rate'  in  excess  of  that 
established  by  the  Interstate  Commerce  Com- 
mission was  held  error,  as  not  tbe  h&t  evi- 
dence of  the  established  rate. 

Chicago,  R.  I.  &  P.  Ity.  Co.  v.  ChampUn 
Lumber  Co.,  47  Okla.  430,  140  Pac. 
119. 

(1916)  An  official  return  Is  tbe  best  evi- 
dence of  the  doings  of  the  officer  under  the 
mandate  of  the  writ  or  process,  and  is  suffi- 
cient as  proof  of  the  facts  which  the  officer 
Is  authorized  and  required  to  certify. 

Cox  V.  State,  61  Okla.  182,  160  Pac. 
895. 

(1918)    Parol  evideuce  is  inadmissible  to 
prove  tbe  existence  of  a  foreign  Judgment. 
Gamel  r.  Hynds,  69  Okla.  — ,  171  Pac. 
920. 

(1018)  In  case  orders  or  judgments  of 
courts  of  record  ure  lost  or  not  reduced  to 
writing,  uix>u  proi^er  application  and  proof 
satisfactory  to  tbe  court,  they  may  be  bui> 
piled  or  substituted,  but  In  a  collateral  pro- 
ceeding parol  testimony  as  to  the  contents  of 
such  orders  or  Judgments  is  not  admissible ; 
tbe  originals  or  duly  authenticated  copies 
thereof  being  tbe  only  competent  evidence 
of  their  contents. 

In  re  Bates'  Guardianship,  70  Okla.  — , 
174  Pac.  743. 

(1918)    Parol  evidence  is  comjietent  to 
prove  the  existence  of  a  national  bank,  where 
its  existence  is  called  in  question  collaterally. 
Farmers'  Nat.  Bank  v.  Johnston,  71  Okla. 
— ,  176  Pac.  236. 

{  80.   Conlenis  of  wridngs. 

{81.   In  general. 

(1898)  Under  Mansf.  Dig.  S  5356,  provid- 
ing that  nothing  In  sections  5347-53C7,  re- 
lating to  tbe  restoring  of  lost  or  destroyed 
records,  shall  prevent  any  such  records  to  be 
restored  by  any  other  legal  method,  second- 
ary evidence  Is  admissible  to  establish  tbe 


contents  of  a  redelivery  bond  destroyed  by 
the  burning  of  a  courtlionse. 

Bohart  v.  Hull,  2  Ind.  Ter.  45,  47  B.  W. 
806. 

(1900)  It  Is  errcr  to  admit  proof  of  the 
contents  of  a  written  Instrument  by  sec- 
ondary evidence  until  tbe  loss  of  the  original 
has  been  clearly  shown,  or  its  absence  satis* 
factorlly  accounted  for. 

Bicbardson  v.  Fellner,  9  Okla.  613.  60 
Pac.  270. 

(1918)  To  render  parol  testimony  of  tbe 
contents  of  a  writing  admissible  In  evidence, 
it  must  l>e  shown  by  competent  testimony 
that  tbe  writing  has  been  lost  or  destroyed, 
or  that  It  Is  otherwise  unavailable  through 
no  fault  of  tbe  party  offering  such  second- 
ary evidence. 

Adams  T.  King,  69  Okla.  — .  170  Pac 
912. 

S  82.   Judicisl  acta,  proeeedingi,  and  rec- 

ordfl. 

(1S98)  In  an  action  on  a  foreign  Judg- 
ment parol  evidence  is  not  admissible  to 
prove  tbe  Judgment. 

Schwab  Clothing  Co.  v.  Cromer,  1  Ind. 
Ter.  661,  43  S.  W.  951. 

(19(^)  A  Judgment  rendered,  but  not  en- 
tered on  the  Journal,  as  required  by  law,  can 
not  be  shown  by  secondary  evidence. 

Cockrell  t.  Scbmltt,  SO  Okla.  207.  94 

Pac.  521. 

9  83.   Official  actBt  proceedings,  and  rec- 
ords. 

(1916)  Tbe  published  schedule  rates  filed 
with  and  approved  by  the  Interstate  Com- 
merce Commission  are  the  best  evidence  of 
the  tariff  in  force  fixing  tlie  legal  rates  upon 
a  shipment  between  certain  points,  and  evi- 
dence as  to  statements  made  by  the  carrier's 
agent  is  inadmissible  to  establish  the  correct 
rate. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McNabb, 
63  Okla.  87,  162  Pac.  811. 

S  84.   Conveyances,  eontracis,  and  other 

inslnunento. 

(1893)  Where  a  lease  becomes  material 
to  tbe  case,  the  original  being  lost  and  not 
to  be  found  after  a  diligent  search,  held,  that 
an  incomplete  copy  of  the  original  lease  was 
admissible,  and  that  parol  evideuce  was  ad- 
missible to  show  what  those  parts  omitted 
In  tlie  copy  were. 

Olds  V.  Conger,  1  Okla.  232.  32  Pac.  337. 

S  85.   ■  Books  of  account. 

(lOOS)  In  an  action  on  a  note.  It  is  not 
competent  for  one  to  testify  to  entries  which 
lie  has  made  on  bank  book^  relating  thereto, 
where  it  la  not  shown  that  tbe  books  them- 
selves can  not  be  Introduced  in  evidence. 
Glllesi^e  T.  First  Nat.  Bank  of  King- 
fisher, 20  Okla.  768,  96  Pac.  220. 

(1913)  It  Is  competent  for  one  who  has 
personal  knowledge  of  a  transaction  to  tea* 
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tity  thereto,  although  books  of  account  cover- 
ing the  transaction  are  k^t  by  the  creditor. 
Whltcomb  V.  Oiler.  41  Okla.  331,  137 
Pac.  709. 

(1920)  The  original  books  of  account 
should  be  produced,  where  copies  of  entries 
in  such  books  are  objected  to  as  not  the  best 
evidence. 

BatcheWer  v.  Minks.  78  Okla.  149,  189 
Pac.  194. 

S  86.   Letters,  tele^ams,  and  other  corre- 
spondence. 

(1007)  Where  the  execution  of  a  contract 
Is  In  issue,  and  the  plalntiflF  introduces  a 
letter  claimed  to  have  been  received  from 
defendant  relating  to  the  contract,  and  de- 
fendant denies  the  writing  of  such  letter 
and  offers  a  copy  of  the  letter  which  he  tes- 
tifies he  did  send  to  plaintiff,  It  Is  error  to 
receive  such  copy  without  acountlng  for  the 
original. 

Barton-Parker  Mfg.  Co.  v.  Miller  Mer- 
cantile Co..  18  Okla.  137.  89  Pac.  1128. 

i  87.  Writings  collateral  to  issues. 

(1915)  Where  plaintiff's  on-nership  of  the 
land  was  not  one  of  the  issues  In  the  case, 
it  was  not  error  to  permit  him  to  give  oral 
testimony  that  he  owned  the  land  at  the 
time  he  deeded  it  to  defendant. 

Newcomer  v.  Sheppard,  51  Okla.  335,  152 
Pac.  66. 

S  88.   Original  writing  aa  best  evidaiea>. 
§89.   In  general. 

(1917)  Where  different  Impressions  of  a 
writing  are  produced  by  placing  carbon  pa- 
per between  sheets  of  paper  and  writing  upon 
the  exposed  surface,  the  different  sheets  are 
"duplicate  originals,"  which,  if  otherwise 
competent,  may  be  introduced  in  evidence 
without  accounting  for  the  nonprotiuction  of 
the  others. 

Hasten  v.  Qlen  Lumber  Co.,  65  Okla.  80, 
163  Pac.  128. 

(1918)  Where  an  original  mortsage  was 
In  evidence,  and  no  reason  or  excuse  appears 
for  the  introduction  of  a  photographi<'  copy 
of  the  original,  such  copy  was  proiici-ly  ex- 
cluded. 

Chase  v.  Cable  Co.,  07  Okla.  — ,  170  Pac. 
1172. 

§90.   Public  records  or  documents. 

(1007)  The  best  evidence  of  the  laws  of 
an  Indian  Nation  is  the  duly  authenticated 
copy  of  a  book  containing  such  laws. 

Porter  v.  United  States,  7  Ind.  Ter.  616, 
104  S.  W.  855. 

§  91.  Gronnda  for  admiaaion  of  secondary  evi- 
dence. 
1 92.   In  general. 

(1897)  Where  the  certiflciite  of  the  sale 
of  land  for  taxes  aa  provided  in  Stat.  1S03, 
§  5657  (Wilson's  Itev.  &  Ann.  Stat.  1903, 
i  6037),  has  not  l>een  executed  by  the  treas- 
urer of  the  county,  the  fact  of  sale  may  be 
proved  from  other  sources. 

Pentecost  v.  Stiles,  5  Okla.  500,  49  Pac. 
021. 


(1916)  The  best  evidence  the  nature  of  the 
case  will  admit  of  shall  always  he  required, 
if  possible  to-be  had;  but  when  the  best 
evidence  Is  not  available  and  its  absence 
properly  accounted  for,  secondary  evidence 
Is  admissible. 

Farmers  Nat.  Bank  v.  Hartoon,  60  Okla. 
193,  159  Pac.  844. 

(1919)  In  order  to  Introduce  parol  evi- 
dence of  the  contents  of  a  written  contract, 
It  is  necessary  for  the  party  offering  such 
evidence  to  show  that  the  original  contract 
was  lost,  or  destroyed  or  beyond  his  control, 
which  Is  a  condition  precedent  to  the  admis- 
.sion  of  the  secondary  evidence,  and  where 
this  1b  not  done  it  Is  not  error  for  the  trial 
court  to  exclude  such  secondary  evidence. 
McCoy  v.  Wosika,  75  Okla.  3,  180  Pac. 
967. 

§  93.   Destmction  or  losa  of  primary  evi- 
dence. 

(1893)  Where  the  original  lease  was  lost, 
and  a  diligent  search  had  been  made  for  it, 
and  it  could  not  be  found,  it  Is  competent 
to  prove  the  contents  of  the  lease  by  parol 
evidence.  A  copy  of  the  lease,  though  Incom- 
plete, is  aclniissibte,  and  the  court  will  hear 
parol  testimony  as  regards  the  part  not  con- 
tained in  the  copy. 

Olds  v.  Conger,  1  Okla.  232,  32  Pac.  337. 

(1800)  Parol  testimony  Is  admissible  as 
to  contents  of  writings  that  have  been  de> 
stroyed  or  lost,  or  that  defendant  has  in  his 
po.<tsesslon,  and  refuses  to  produce  at  the 
trial,  as  notified  by  plaintiffs  to  do. 

Missouri,  K.  &  T.  By.  Co.  v.  Elliott.  2 
Ind.  Ter.  407,  51  S.  W.  1067, 

(1899)  In  an  action  against  a  railroad 
for  the  death  of  a  fireman,  an  engineer,  who 
had  received  a  written  order  from  the  train 

dispatcher  and  had  destroyed  it.  was  com- 
!)Otent  to  testify  as  to  what  the  order  was. 
Missouri,  K.  &  T.  By.  Co.  v.  Elliott,  2 
Ind.  Ter.  407,  51  8.  W.  1067. 

(10U3)  In  an  action  on  a  note,  where  It 
is  shown  that  it  is  lost  and  can  not  be  found, 
it  Is  not  error  to  admit  oral  evidence  of  Its 
t-outents. 

Baudolph  V.  Hudson,  12  Okla.  516.  74 
Pac.  946. 

(1005)  Where,  on  a  plea  of  res  Judicata, 
tiie  issues  Involved  In  the  former  case  did 
not  appear  In  the  entry  of  Judgment,  it  was 
■ompetent  to  establish  such  Issues  by  parol; 
the  pleadings  In  the  case  having  been  de- 
stroyed by  fire.  Judgment  (1903)  4  Ind.  Ter. 
632,  76  S.  W.  261,  affirmed. 

Holford  V.  James,  136  red.  553. 

(1007)  Where  the  bond  sued  on  had  been 
burned  in  the  destruction  of  a  building  con- 
taining plalntifTs  records,  secondary  evidence 
was  admissible  to  show  the  contents  of  the 

bond. 

Choctaw  Ry.  &  Lighting  Co.  v.  Incor- 
porated Town  of  McAlester.  7  Ind.  Ter. 
520,  104  S.  W.  821. 
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(1012)  Wliere  the  records  of  the  court 
have  been  destroyed  by  tire,  proof  of  the  con- 
tents of  such  recordH  liy  parol  testimony, 
may  then  be  made,  ami  circuuistiintial  evi- 
dence introduced,  including  acts  and  de<-- 
laratlons  of  an  udoptiiiK  jMirent,  relative  to 
Huch  ndoptluu,  for  the  punxHfe  ot  eMtuhllBhlug 
the  adoption. 

Coombs  V.  Cook,  35  Okla.  H'M,  12i)  I'ac. 
698. 

(1913)  Wliere  the  execution  and  <lelivery 
of  a  written  conveyance  in  a  chain  of  title 
has  l>een  provetl,  together  with  the  fact  of 
its  loss  or  destruction,  relevant  secondary 
evidenee  may  be  used  In  inroof  of  the  fact  of 
its  existence  and  cont«itR. 

Adklns  V.  Wright,  37  Okla.  771,  i:tl  Pac. 
686. 

(1914)  Where  the  lust  inventory  and 
iHioks  of  the  assured  have  been  lost  or  stolen 
throuifh  no  fault  of  his,  it  is  not  eniir  to 
admit  oral  proof  to  estnbllsli  the  value  of 
tlie  property  destroyetl  by  fire. 

Comuiereial  Union  Assur.  Co..  Limited, 
of  London,  Eng.,  v.  Wolfe,  41  «kla. 
342,  137  Pac.  704. 

(1915)  Where  it  is  shown  that  the  record 
and  flies  of  the  county  commissioner's  pro- 
ceedings are  not  complete,  and  even  in  the 
absence  of  any  recoi'd  having  been  made  of 
what  was  actually  done,  jurol  testimony  is 
competent  to  show  the  facts,  and  prove  that 
which  actually  took  iilaee,  excei»t  as  to  those 
matters  which  the  statute  si»ecit!<'ally  re- 
quires to  be  recorded. 

Trotter  r.  Wood.  52  Okla.  20,  152  Pnc. 
600. 

(1915)  Oral  testimony  may  tw  introduce*! 
to  show  the  terms  and  provisions  of  a  writ- 
ten contract,  when  the  iiroiier  foundation  Is 
laid  by  showing  that  the  written  contract 
has  been  lost  and  can  not  be  produced. 

City  of  Checotah  v.  Chainuan  Valve  Co. 
52  Okla.  481,  153  l>ac.  133. 

(191S)  Where  a  imrty  makes  a  showhij: 
at  the  trial  that  the  primary  evidence,  sucli 
as  a  letter,  is  lost  without  his  fault,  it  is 
not  error  to  |iermit  secondary  evidence  of  its 
rantents. 

Adams  v.  King.  (iS  Okla.  — ,  173  Piic. 
206. 

8  94.   Pofsession  or  control  of  primary 

evidence. 

In  an  action  against  a  railroad  conuwny. 
In  which  It  Is  changed  with  llnbiiity  because 
of  the  giving  by  its  train  dlsiuitcher  of  or- 
ders fur  the  movement  of  trains  whicii 
brought  them  in  collision,  where  defendant 
has  been  notified  to  iinwluce  the  order  books, 
train  sheets,  and  orders  concernbiK  the  move- 
ment of  snch  trains,  which  me  In  Its  pos- 
session, but  out  of  the  jurls4liction  of  the 
court,  and  it  refuses  or  fails  to  do  so,  sec- 
ondary evidence  of  their  contents  is  admis- 
sible on  bebatf  of  plaintiff. 

(1900)  Missouri.  K.  &  T.  Ky.  Co.  v.  El- 
liott, 102  Feil.  96,  judgment  reverse*! 
and  cause  reniimded  (19021  184  V.  S. 
695,  40  L.  ed.  703,  'J.2  Sup.  Ot.  937. 


(1908)  I'arol  evidence  is  competent  to 
show  that  a  written  contract  fair  and  law- 
ful on  its  face,  is  in  truth  contrary  to  law, 
morals  and  ijubllc  policy. 

^luskogee  l^and  Co.  v.  Mulllus,  165  Fed. 
ITU. 

(1912)  The  rule  reQuirlug  a  party  offering 
se<.'oniiary  evidence  of  a  writing  to  show 
that  lie  has  iu  good  faith  exhausted  in  a 
reasonable  degree  all  the  sources  of  infor- 
mation and  means  of  discovery  which  the 
nature  of  the  case  would  naturally  suggest 
and  which  were  accessible  to  him,  does  not 
apply  where  the  adverse  party  is  the  cus- 
todian, and  shown  to  bare  been  lust  in  pos- 
session of  the  document,  and  admits  that 
the  same  is  lost,  as  there  is  no  longer  any 
reason  for  the  rule,  and  no  other  account- 
ing for  the  loss  is  required. 

Cochrau  V.  Bank  of  Tuttle.  31  Okla.  171, 
120  I'ac.  052. 

(1915)  The  records  of  a  register  of  deeds, 
or  certitied  copies  thereof,  may  be  receivedr 
in  evidence  to  prove  an  instnnnent  author- 
ized to  i>e  recorded,  when  the  original  is 
not  in  possession  or  under  the  control  of 
tiie  imrtv  desiring  to  use  the  same. 

Dyal  V.  ^orton,  47  Okla.  7iH,  150  Pac. 
703. 

§95.   Preliminaties  to  sdmission  of  secondary 

evidence. 
5  96.   In  general. 

(UHl)  It  is  error  for  the  trial  court,  over 
objections  of  a  party,  to  permit  a  witneas  to 
read  to  the  jury  n  long  list  of  deimsita. 
made  at  a  bank,  also  a  long  list  of  checks 
showing  the  amount  of  money  drawn  from 
the  bank,  whk'h  puriiorted  cojiy  of  account 
was  not  made  by  the  witness,  nor  was  It 
certified  as  l>eing  n  true  copy  of  the  orig- 
inal account,  and  no  excuse  is  offered  for 
the  failure  to  produce  tbe  original  books 
of  entry,  or  to  show  that  tbe  same  were' 
lost  or  destroyed,  or  that  the  person  mak- 
ing the  original  entries  was  dead,  or  ab- 
sent from  the  county,  or  why  tbe  books 
containing  the  original  account  were  not  sub- 
I»oenaed,  or  the  deposition  of  the  party  In 
whose  possession  they  were  not  taken. 

Kaseulierg  v.  Hartshorn,  30  Okla.  417. 
120  Pnc.  956. 

(1912)  An  onler,  made  by  the  court  or 
judge  upon  nu  unreriAed  notice  or  demand 
for  inspection,  without  proof  of  the  existence 
of  the  described  document,  and  possession 
or  control  of  it  by  tlie  od\-er8e  party  will 
not  authorize  the  introduction  of  aecondar}? 
evidence  of  the  contents  thereof;  no  fur- 
ther effort  to  procure  said  document  being 
made,  and  there  being  no  proof  showing  its 
loss  or  destruction. 

Ijindon  r.  Moorehead.  34  Okla.  701.  126 
Pnc.  1027. 

(1915)  Before  parol  or  secondary  evidenee 
is  admissible  to  prove  the  pendency  of  a  prior 
action,  it  must  be  shown  that  the  record 
evidence  is  nnavallable,  unless  such  imrol 
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or  secondao'  evidence  is  used  to  explain 
missing  details  in  ttie  record  evidence. 

Patterson  v.  Clioate.  30  OliXn.  761,  151 

Pac.  620. 

(1!)1IJ)  Where  a  written  oontract  is  innte- 
ri«I  to  mnilHirt  tlie  Issues  in  ti  eiuisc,  tlie 
writing  itst'lf  is  tiie  best  evidence,  and  where 
this  is  nut  prodncetl  and  its  absence  Is  not 
l)roiierl.r  aceuanted  for,  t  c..  It  l6  not  sliown 
to  lie  lost  or  not  available  to  the  party  whose 
dnty  it  is  to  pi-odtuv  it,  It  is  belt!  that  it 
was  prejudielal  ernnr  to  adndt,  over  ol>JeC' 
tlon,  irnrul  testimony  as  to  the  teims  of  such 
written  contriK-t. 

Parmers  N.tt.  Bank  v,  llartoou,  60  Oitla. 
3113.  151)  Pae.  844. 

(1017)  In  order  that  a  copy  of  a  letter 
may  be  iH'oiicrly  introduced  in  evidence,  it 
Is  a  eoudition  iirec-etlent  that  a  proi«r  predi- 
cate be  sbown  for  the  adndssion  of  such  sec- 
ondary evidence. 

>fationaI  Sui*ety  Co.  v.  Oklnhoma  Xat. 
Life  Ins.  Co..  74  Okla.  — ,  105  Pac. 
161. 

(1017)  In  a  factor's  action  for  advances, 
reccii)ted  freight  bills  were  secondary  evi- 
ilence,  and  not  admissible  without  pi-ellni- 
5nnry  testimony  identifying  them  or  show- 
ing; their  admissibility. 

-Mtwdy  V.  Thouipson,  05  Okla.  261!.  166 
Pac.  m. 

(1910)  rnder  Ilev.  I^ws  1010,  §§  1170. 
riO!»0,  51ir>,  it  Is  within  the  discretion  of  the 
eoml  to  iiermit  iilalntlffs  to  Intrmliice  rec- 
onls  of  the  county  clerk's  office  in  a  suit 
for  itosscssion  of  bind  and  to  quiet  title 
where  a  ]iro|>er  foundation  is  laid  therefor. 
Smitli  V.  Braley,  70  Okln.  'JTJU,  1S4  Pae. 

nsti. 

9  97.   ~  Proof  as  to  existence  of  primary 
evidence. 

(1017)  Itefore  oitil  testimony  is  admis- 
sible as  to  contents  of  lost  written  instni- 
ments,  which,  with  reitsomible  diligence,  can 
not  be  iiroduced,  it  is  necessary  to  iH-ove  by 
cojiTiietent  evidence  that  such  instmnients 
were  actually  executed  and  delivered  by  the 
person  or  persons  sought  to  be  bound  tbere- 
liy. 

Hallam  v.  Bailey,  00  Okln.  40.  10(i  Pac. 
874. 

S  98.   Proof  as  lo  destruction  or  loss  of- 

and  tearch  for  primary  evidence. 

(1000)  Where  n  suit  is  brought  to  re<'over 
on  a  proml88or>-  note,  and  it  is  alleged  that 
the  note  is  lost,  and  can  not  be  procured 
at  the  trial  proof  that  the  note  was  deliv- 
ered to  an  agent  for  the  imyee,  and  that 
the  agent  tnuiRniittcMl  the  note  to  the  payee 
by  mail  and  that  it  was  assigned  to  the 
lilaintift'  by  the  payee  while  yet  in  the  hands 
of  the  agent,  and  that  the  plaintiff  has  never 
received  the  note  without  in  any  manner  at- 
teniptinj:  ti)  piove  by  the  payee  that  he 
never  received  the  note,  or  that  ho  had  no 
knowledge  of  its  whereabouts,  is  not  siitti- 
clent  proof  of  the  loss  of  the  note  to  entitle 


the  plaintiff  to  i>rove  its  contents  or  tenor 
by  secondary  evidence. 

Richardson  v.  Fellner.  0  Okla.  513,  60 

Pac.  270. 

( UMKl)  Where  an  account  against  a  connt.r 
board  of  health  is  presented  to  a  board  of 
county  comndssioncrB  fur  aijjjrovai,  parol 
evidence  Is  inadmissible  to  show  what  the 
board  of  health  has  done  with  reference  to 
the  necessary  auditing  of  the  account,  In 
the  absence  of  the  evidence  of  the  loss  of  the 
reconl  requiretl  to  be  kept  by  such  board. 
Coolie  v.  Board  of  Comrs.  of  Custer 
County,  13  Okla.  11,  73  Pae.  270. 

(1912)  It  is  proi>er  to  admit  oral  tetrti- 
iHouy  as  to  the  contents  of  a  WTiting,  when 
it  is  tirst  shown  that  the  writing  is  lost 
and  can  not  be  iimduced. 

Bedus  V.  Mattison,  30  Okla.  720,  121 
Pac.  253. 

(1012)  Parol  evidence  of  the  contaits  of 
a  written  option  and  a  written  assignment 
thereof  was  Iniproi>erly  admitted,  where  no 
snth<li'nt  steps  were  biken  to  obtain  an  In- 
sjKH'tion  or  i)roductlon  of  the  writings,  as  re- 
qulreil  by  §  .jSHS,  Conip.  I^ws  1909,  allow- 
uig  a  imrty  to  dem«nd  of  the  adverse  party 
an  ln.si>ectlon  and  copy  oC  the  paiwrs  In  his 
possession  or  under  his  control,  containing 
relevant  evidence,  and  i>rovldlng  tliat,  on 
failure  to  comiily  with  the  order  to  itermit 
such  iiisi)ectlon  the  court  may  direct  the 
jury  to  presume  the  pai»ers  to  be  as  the 
party  by  affidavit  alleges  them  to  be,  and 
where  the  iiarty  seeking  such  evidence  does 
not  retiuire  the  adverse  party  to  api>enr  as 
a  witness,  and  to  bring  with  him  the  papers 
in  question  as  provide<l  by  §  5844  ComiK 
t^iws  19O0,  authorizing  a  snbjioena  to  be  di- 
n-cteil  to  a  witness,  requiring  him  to  bring 
with  bini  any  iwiper  under  bis  control,  which 
he  is  l>ound  by  law  to  iiroduce  as  evidence, 
and  did  not  show  that  the  Instruments  them- 
selves were  lost  or  destroyed. 

I^milon  V.  Monrehead,  34  Okln.  701,  126 
Pac.  1027. 

(1014)  Where  the  only  evidence  contained 
in  the  case-made  which  tends  to  establish  the 
litre  of  a  Clioctaw  allottee  is  the  oral  testi- 
mony of  the  cu»t(Hllau  of  the  enrollment  rec- 
ords, and  such  case-made  does  not  contain 
the  enrollment  records  or  a  eertilied  coi>y 
thereof,  there  Is  not  sufficient  evidence  in  the 
reeoi-d  to  sutimrt  the  judgment,  as  the  en- 
rollment records  of  the  Commissioner  to  the 
Five  Civilized  Tribes  are  conclusive  as  to 
the  age  of  a  Choctaw  allottee,  where  the 
<-onve.vanceB  invohwl  were  executed  subse- 
quent to  the  act  of  May  27,  lOOS,  ch.  199,  35 
suit.  312. 

(illbert  V.  Brown.  44  Okla.  194,  144  Pac. 

3r.o. 

(lOlo)  All  that  is  necessary  to  authorize 
the  admission  In  evidence  of  the  records  of 
the  register  of  deeds  as  to  any  Instrument 
authorized  by  law  to  be  recorded  Is  to  pro- 
duce enough  evidence  to  satisfy  the  trial 
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coart  of  the  fact  tliat  the  original  Is  not 
In  the  possession  or  under  the  control  of  the 
party  offering  the  record. 

Dyal  V.  Norton,  47  Okla.  794,  150  Pac. 
703. 

(1016)  The  seneral  rule  admitting  secon- 
dary evidence  la  that  there  must  be  a  show- 
ing that  the  primary  evidence  la  lost,  or 
destroyed,  or  othervise  wiavallnble,  through 
no  fault  of  the  party  making  the  offer;  and 
It  is  not  error  to  exclude  the  copy  of  a  writ- 
ten contract  where  It  appears  that  the  party 
making  the  offer  has  the  custody  or  con- 
trol of  the  orifilnal  and  the  original  is  not 
available  through  the  carelesanesa  or  n^li- 
gence  of  such  party. 

Missouri,  O.  &  G.  Ry.  Co.  v.  West,  50 
Okla.  521,  151  Pac.  212. 

(1918)  On  the  issue  of  Uie  admission  of 
parol  testimony  as  to  the  contrats  of  a 
letter  which  witness  had  received,  evidence 
h^d  snfBcirat  to  prove  that  the  letter  was 
lost 

Adams  v.  King,  6S  Okla.  — .  173  Pac. 
200. 

i  99.  —  Proof  as  to  posseadon  or  control  of 
primary  evidence. 
(1905)  Secondary  evidence  of  the  con- 
tmts  of  a  written  contract  is  inadmissible, 
though  such  Instrument  is  In  possession  of 
(me  not  a  paity  to  the  suit  and  who  livcf 
In  another  state,  without  first  showing  that 
such  Instrument  was  lost  or  beyond  the  con- 
trol of  the  party  wishing  to  prove  the  teruis 
thereof. 

Fringey  t.  GIus^  16  Okla.        86  Pac. 
292. 

(1915)  Where  a  party  wns  permitted  to 
introduce  as  evidence  the  records  of  the 
regtstur  of  deeds  ofllce  showing  certain  re- 
corded deeds  without  first  offering  proof  tliat 
the  original  deeds  were  not  In  his  possession 
or  under  his  control,  it  was  held  error. 

Farmers*  Hardware  &  Implement  Co.  v. 
Thacker.  14  Okla.  425,  153  Pac.  1144. 

%  100.   Notice  to  produce  primary  evi* 

dence. 

(1897)  Where  a  written  application  for 
Insurance  was  made  by  defendant,  and  the 
possession  of  the  application  was  not  traced 
to  plaintiff,  the  Insurance  compnny's  agent; 
and  no  written  notice  to  produce  the  snme 
in  court  was  served  on  plaintiff,  and  no 
verbal  notice  till  during  tl)e  progress  of  a  sec- 
ond trial,  and  no  efforts  were  shown  to  have 
been  made  to  procure  the  same:  held  that  it 
was  error  to  admit  secondary  evidence  of 
the  api^lcation. 

Perry  v.  Arcbard,  1  Ind.  Ter.  4*!7,  42 
S.  W.  421. 

(1899)  Where  It  is  shown,  and  Is  uncon- 
tradicted, that  the  plaintiffs,  who  partici- 
pated as  officers  In  an  illegal  agreement,  the 
basla  of  the  action,  to  divide  the  nsncts  of 
a  corporation  between  themselves  and  with 
one  of  the  defendants,  had  themselves  re- 
moved the  books  of  the  corporation  out  of 


the  Jurisdiction  of  the  court.  In  order  to  de- 
feat the  effect  of  an  order  of  the  court,  which 
was  exiMHJted.  appointing  a  receiver  to  take 
possession  of  the  assets  of  the  corporation, 
and  to  prevent  that  olHcer,  If  aj^lated, 
frcui  aseerUiining  from  the  records  what 
the  facta  were  relating  to  the  company's  af- 
fairs, and  that  no  reasonable  efforts  have 
been  made  to  retain  or  recover  tbem  by  the 
plaintiffs,  secondary  evidence  of  what  those 
records  contained  should  be  refused  and 
rejected. 

Ittimes  r.  Lmch,  0  Okla.  11,  150.  50  Pac. 
995. 

(IS'JO)  Contents  of  records  in  the  office 
of  defendant's  train  master,  without  the 
state,  may  be  proved  by  secondary  evidence, 
defendant  not  having  produced  the  same  on 
notice  from  i>lidntlff8,  notwithstanding  stat- 
utes providing  tlie  manner  iu  which  courts 
may  comxiel  the  production  of  papers  and 
the  i>euaUy  for  failure  to  comply  with  the 
court's  onlcr. 

Missouri,  K.  &  T.  Ky.  Co.  v.  Elliott  2 
Ind.  Ter.  407,  51  S.  W.  10B7. 

(1012)  Where  a  petition  alleges  a  con- 
tract, consisting  of  letters  and  telegrams, 
between  plaintiff  and  defendant,  and  that  one 
of  the  writings  1%  a  tel^ram  sent  by  plain- 
tiff, and  now  in  tlie  possession  of  defend- 
ant, and  that  plaintiff  has  no  copy  of  It  and 
can  not  sti'te  definitely  its  contents,  it  was 
held  that  tlie  averments  of  the  petition  were 
sudicient  notice  to  defendant,  in  poasesaion 
of  the  writing.  In  Its  absence,  to  permit  sec- 
ondary evidence  as  to  Its  contents. 

Atchison,  T.  &  S.  V.  11.  Co.  v.  Klnkald, 
30  Okln.  12()  Pac.  903. 

(1917)  Where  the  original  pajKT  Is  neces- 
sarily In  the  hands  of  the  defendant,  notice 
to  produce  the  same  is  not  required  to  al- 
low a  copy  to  be  given  In  evidence,  where  the 
form  of  the  action  and  the  allegations  of 
the  pleadings  are  such  us  to  give  notice  that 
the  production  will  be  necessary  at  the  trial. 
Security  State  Bank  v.  T^ine,  64  Okla.  11. 
1C6  Pftc.  im. 

i  101.   Character  and  degrees  of  secondary  evi- 
dence. 

(1011)  Evidence  examined  and  held  suf- 
ficient to  sustain  the  Judgment  of  the  court 
below. 

State  Life  Ins.  Co.  v.  Chowning,  27  Okla. 
732,  113  Pac.  715. 

VI.  DEMONSTRATIVE  EVIDENCE. 

§  102.  Exhibition  of  person  or  object  in  gen- 
eral. 

(1913)  In  an  action  for  damages  for  rape, 
a  child  two  and  a  half  years  of  age  alleged 
to  be  the  fruit  of  the  illicit  Intercourse  may 
bo  exhibited  to  the  jury  by  the  plaintiff  for 
the  purpose  of  establishing  the  facts  of  birth 
and  of  prior  unlawful  Intercourse. 

Watson  V.  Taylor,  35  Okla.  768. 131  Pac. 
922. 
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1103.  JuticlM  inbject  of  or  eomwolecl  miA 
controverBy- 

(1911)  Wbere  plaintiff's  injuries  were  re- 
ceived from  a  fall  from  an  electric  light 
pole,  about  thirty  feet  high,  and  the  fall  wna 
all^d  to  have  been  caused  by  the  rotten,  de- 
fective condition  of  the  pole  near  its  top,  at 
which  point  plaintiff  had  struck  bis  spur 
into  the  pole  to  support  himself,  and  the 
pole  was  used  for  a  short  time  thereafter 
by  the  electric  light  comimny,  when  it  was 
removed  and  jdaced  in  a  building  and  the 
apper  part  of  the  pole^  including  the  part 
from  wlileh  idalntiff  fell,  was  Introduced  in 
evidntce,  after  the  same  had  been  identified ; 
the  part  offered  was  properly  received  in 
evidence. 

Choctaw  Electric  Co.  v.  Clark,  28  Okla. 
390.  114  Pac.  730. 

§  104.   Writings  submitted  for  comparison. 
S 105.   In  general. 

(1016)  The  genuineness  of  the  writing  or 
signature  which  ia  made  the  basis  or  com- 
parison, and  sometimes  called  the  "standard 
writing."  must  be  proved  by  direct  or  posi- 
tive evidence,  and  can  not  be  established  by 
comparlsoo. 

Miller  v.  Thompson,  50  Okla.  643,  151 
Pac.  192. 

VU.  ADBUSSIONS. 

(A)   NATURE,  FOinr,  AND  INCIDENTS 
IN  GENERAL. 

8  106.   Judicial  admissions. 
5  107.   ■  In  general. 

(1920)   A  Btatenient  of  counsel  for  plaintiff 
before  the  jury  auU  In  the  presence  of  the 
court  as  to  the  authority  of  the  local  agent 
of  the  plaintiff  is  binding  upon  the  plaintiff. 
Aetna  itidg.  &  U  Assn.  v.  McCnrty.  78 
Okla.  187,  189  Pac.  357. 

S108.   Pleadings. 

(1002)  Where  plaintiff  sues  on  a  contract, 
and  defendant  admits  its  execution,  and  the 
cause  is  dismissed  without  prejudice,  in  the' 
second  action  plaintiff  may  introduce  in 
evidence  the  admissions  in  defendant's  for- 
mer pleading,  which  defendant  will  not  he 
pennitted  to  contradict. 

Myers  v.  First  Pi-esbyterian  Church  of 
Perry,  11  Okla.  544.  60  Pac.  874. 

# 

(1006)  A  Hen  statement  under  oath  and 
a  cross-petition  filed  In  one  case  by  a  par- 
ty Is  competent  evidence  against  hira  at  the 
trial  of  another  case  as  admissions. 

Umerick  v.  Lee,  17  Okla.  105,  87  Pac. 
850. 

(1011)  Where  plaintiff  filed  his  bill  of  par- 
ticulars on  April  16th,  alleging  that  defend- 
ant was  indebted  to  him  in  the  sum  of  $75. 
and  ou  May  l!>th  thereafter  he  amended 
such  bill  of  particulars  aud  asked  $200  in- 
stead; and  both  the  original  and  the  amend- 
ed pleadinK^  were  verified ;  and  at  the  trial, 
defendant  offered  the  original  bill  of  par- 
ticulara  as  evidence,  and  the  same  was  ad- 


mitted and  r«ad  tt>  tlie  jury;  and  the  fol- 
lowing instruction  was  given  by  the  court, 
over  objection  of  defendant:  "The  court 
Instructs  the  Jury  that  the  pleadings  in  the 
case  form  no  part  of  the  evidence,"  it  wbk 
held  that  such  instruction  was  erroneous,  as 
the  defendant  was  entitled  to  have  the  Jury 
consider  the  original  bill  of  particulars  in 
connection  with  the  other  evidence  in  the 
case,  as  tending  to  show  an  admission  on 
tlie  part  of  plaintiff,  that  on  April  16th  he 
claimed  only  $75  due  from  the  defendant 
and  on  May  19tb,  without  having  performed 
any  other  services  he  claimed  ^00;  also 
aa  affecting  his  o^ibility  as  a  witness,  un- 
less the  discrepancy  in  the  pleadings  was 
explained  to  the  sattsfaction  of  the  Jury. 
I^vltt  v.  Delchmann,  30  Okla.  423,  120 
Pac.  983. 

(1914)  Where  a  defendant  to  an  action 
admits  in  his  pleadings  that  ttie  lands  in 
controversy  were  allotted  to  M.  B.  and 
L.  B.  aud  that  he  claims  title  through  said 
allottees,  it  is  not  necessary  for  the  plain- 
tiff to  prove  such  admitted  facts. 

Fish  V.  Sims,  42  Okla.  535,  141  Pac. 
980. 

(1918)  Tiie  allegations  in  a  petition  which 
has  been  superseded  by  amended  petition 
comiUete  wlthlu  itself,  and  which  does  not 
make  tlte  original  petition  a  part  thereof  by 
reference  or  otherwise  are  not  conduslve 
uiHin  the  plaintiff,  but  may  be  Introduced  In 
evidence  as  admissions  against  Interest,  sub- 
ject to  l>e  denied  or  explained  by  the  plain- 
tiff, and  the  question  raised  between  tbe  al- 
legurious  In  the  original  p^ition  and  tbo 
testimony  denying  or  explaining  such  alle- 
gations Is  a  question  of  fact  for  the  Jury. 

I^tcher  V.  Matoney,  70  Okla,  — ,  172 
Pac.  972. 

§  109.   Stipulations  and  agreed  statements. 

(ISitO)  Solemn  or  judicial  admissions, 
made  for  the  express  purpose  of  dispensing 
with  pniof  of  some  fact  at  trial  In  the  form 
of  e.^press  stipulations,  on  being  filed  and 
becoming  a  part  of  tlie  record,  are  generally 
conclusive  of  all  the  facts  involved,  and  may 
be  glvcu  in  evidence  on  any  subeeqnent  trial 
of  the  same  cause^ 

Consolidated  Steel  &  Wire  Co.  t.  Bum- 
ham,  8  Okla.  514,  58  Pac.  654. 

(1919)  An  agreed  8tatem«it  of  fiictR  or 
other  stipulations  by  counsel  or  attorn^s 
as  to  matters  of  fact  within  the  scope  of 
their  profession  bind  the  party  as  a  Judicial 
admission,  although  made  before  issue  Joined 
and  is  competent  evidence  against  him,  even 
on  a  second  trial,  and  where  these  agree- 
ments are  made  to  avoid  continuances  or  for 
some  other  specific  purpose,  and  are  by  their 
terms  liralted  to  a  particular  occasion  or 
temporary  object,  they  possess  no  force  be- 
yond the  occasion  or  after  the  purpose  has 
been  accomplished. 

I^man  v.  Panllin,  51  Okla.  204,  152  Pac. 
73. 
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S 110  EVIDENCE, 

1 110.   '  Pethions,   affidaviia,   and  depoai- 

tions. 

(1902)  A  Btiiteiuent  In  defenrtoiifs  nio- 
tiuQ  for  ti  bond  for  costs  tbnt  since  tbe  com- 
nieiicemeut  of  the  action  plnlntiff  bad  become 
a  nonresident  was  an  admiBsiou  that  iilaiutiff 
was  a  resident  at  the  time  the  suit  was  be- 
gun. 

Fidelity  &  Casualty  Co.  v.  Brown,  4 
Ind.  Ter.  307.  (R>  S.  W.  013. 

(1011)  It  Is  not  error  to  admit  In  evi- 
dence the  statement  of  a  witness  set  out  in 
a  motion  for  continuance,  where  In  order  to 
prevent  a  continuance,  the  opiKHdte  party 
admits  that  the  witness  if  present  would  tes- 
tify as  stated  in  tbe  motion. 

CSrimes  V.  Wilson,  30  Okhi.  322.  120  I'ac. 

(1912)  The  affidavit  made  by  tlie  plaintiff 
In  an  action  in  replevin,  while  not  conohi- 
slve,  Is  competent  evidence  aualiist  the  plain- 
tiff as  to  the  value  of  tlie  i>ro|)erty  nitniwl 
therein,  and  phiintiff  will  not  be  bean!  to 
objw^  to  its  conjitetency  or  to  deny  tbe  truth- 
fulness of  the  name  when  offered  for  that 
purpose. 

Stiller  V.  Atchison,  T.  &  S.  F.  Ity.  Co., 
34  Ok!n.  43.  124  Pao.  5i)3. 

S  111.   Offers  of  compromise  or  settlement. 
9  112.   In  general. 

(1003)  It  Is  not  error  to  admit  in  evi- 
dence a  statement,  slgne*!  by  the  parties,  in 
settlement  of  the  Items  of  their  account, 
where  tbe  amount  claimed  to  be  due  by  one 
of  them  Is  subsequently  disputed  by  tbe  other. 
Miller  V.  Campbell  Commission  Co.,  13 
Okla.  75,  74  Pac.  5(^7. 

(1010)  Letters  written  by  the  4lefeiidant 
to  tbe  plaintiff,  asking  hiui  to  delay  institut- 
ii^  an  action,  and  proposing  to  trade  him 
or  lease  blm  certain  pro|>erty,  and  with  state- 
ments therein  tending  to  show  an  admission 
of  liability,  are  not  incouiiieteut  as  beius  an 
offer  to  compromise. 

Freeman  v.  Kldrldge.  2«  Okla.  601,  110 
Pac.  1057. 

Evidence  uf  a  proposeil  compromise  and 
settlement  of  a  claim,  ivhi<-b  was  not  ac- 
cepted, can  not  be  lejially  ndniitteil  in  evi- 
dence in  a  trial  In  which  the  claim  offere^l 
to  be  compromised  is  the  subject-matter  of 
the  suit. 

(IftKi)  Chicnfio.  It.  1.  &  P.  Hy.  Co.  v. 
Forsythe  &  Templar.  TAj  Okla.  20,  1.") 
Par.  W1  :  (1020)  Thnrp  Oil  &  Si>e- 
cialty  <'o.  v.  Home  Oil  Itefininji  Co.. 
70  Okla.  225,  102  Pac.  573. 

S 113.   Admissions   made   without  preju- 
dice. 

(1012)  Admissions  made  expressly  for 
the  purpose  of  effecting  n  compromise  of  a 
matter  nnder  controversy,  if  not  accepted, 
can  not  be  proved  against  the  party  making 
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them ;  but,  where  it  does  not  apitear  that 
such  admissions  were  made  In  confidence  of 
a  compromise,  they  will  be  admissible  lu  evi- 
dence. 

City  of  Anadarko  v.  Arko.  35  Okla.  115, 
12S  Pnc.  5«ni. 

S  114.   Suiements  in  writing. 

(IDl.'t)  Assessor's  lists  are  not  admissible, 
as  admissions  against  interest  as  to  ralue 
of  proiierty  listed  for  assessment,  wbere  tbe 
Isstie  as  to  value  is  raised  lu  a  civil  action 
bi'tween  the  owner  and  imrtles  other  than 
tiie  state. 

Bartlesville  luterurlMin  Ity.  Co,  v.  Quald, 
51  Okla.  IIM;,  151  Pac.  801. 

i  115.   Acqoiescence  or  silence. 

(11M)1)  In  an  action  to  recover  possession 
of  land,  evidence  tliat  the  grantor,  under 
whom  ))laintiff  claims,  stated  to  defendant 
tliat  she  signed  n  bill  of  sale  of  tbe  land  to 
the  parties  under  whom  defendant  claims, 
whict)  statement  was  not  made  In  pialntUTg 
Iiresence.  Is  not  admissible. 

Turner  v.  Oonzales,  3  Ind.  Ter.  640,  04 
S.  W.  565. 


(B)   BY  PAKTIES  OR  OTHERS  INTER- 
ESTED IX  EVENT. 

§  116.   Parties  of  record. 

§117.  In  general. 

(1012)  In  an  action  where  several  defend- 
ants are  charged  with  conspiring  and  acting 
togetlier  with  a  conmion  end  and  purpose  In 
view,  testimony  of  witness  as  to  conversa- 
tion and  acts  of  one,  relative  to  his  relations 
with  tile  other,  is  admissible  as  against  all 
defendants. 

American  Trust  Co.  v.  Cbitty,  36  Okla. 
47)1.  120  Pac.  51. 

(1015)  Any  statement  made  by  a  part}' 
to  an  action  which  is  against  bis  own  inter- 
est and  which,  in  Its  nature,  tends  to  estab- 
lish ur  disprove  any  material  fact,  or  alleged 
material  fact,  in  tbe  case  is  competent  to 
be  put  in  evidence  against  bira  In  the  trial 
of  that  action. 

Aldred  v.  Ray.  54  Okla.  l->4.  153  Pac. 
(WW. 

(liH7)  Evidence  that,  prior  to  the  insti- 
tution of  tbe  action,  the  d^endant  admitted 
he  oweil  tbe  amount  sued  for,  is  admissible 
hi  support  of  plaintiff's  cause  of  action  on 
an  open  account. 

I»nsdalc  V.  Schlegel,  6R  Okla.  — ,  171 
I'ac.  3;!0. 


(C)  BV  (JRANTOnS.  FORMER  OWNERS, 
OR  PRIVIES. 

S 118.   Grantors,  vendors,  or  mortgagors  of 
real  property. 

(1S!)5)  I>e<'larntioJia  of  a  vendor,  after 
the  sale,  can  not  affect  the  validity  of  sucb 
sale,  without  proof  of  tbe  vendor's  author- 
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Ity,  or  of  a  conspiracy  between  vendor  and 
vendee. 

Orr  &  IJQdsley  Shoe  Co.  v.  Xceilles.  07 
Fed.  900. 

(ISlKi)  Declarations  of  a  tleeeaseil 
grantor  claliuing  to  own  the  laud,  made 
wlille  in  i)osseti.sion,  in  disimrageuient  of 
his  title,  and  which  show  the  extent  of  the 
interest  claimed  by  him,  are  adniiaslble 
against  his  grantees  in  actions  by  theui 
against  adverse  claimants. 

MeCurtain  v.  Grady,  1  Ind.  Ter.  107,  as 
s.  w.  cr.. 

(1S!>S)  A  grantor  of  a  deed  is  hound  by 
recitals  therein  which  are  admissions  hy 
him  agnhist  interest. 

Noble  V.  Worthy,  1  Ind.  Ter.  458,  -15  S. 
W.  137. 

(1002)    Declarations  of  a  gnintor  as  to 
title  to  the  land,  not  tdwn-u  to  have  .bevn 
made  before  the  tranafer.  are  luadmissihle. 
Ikni-d  V.  Mluter,  4  Ind.  Ter.  214,  00 
W.  852. 

(11117)  Admissions  made  by  one  who  at 
the  time  bekl  the  legal  title,  to  the  effect 
that  he  bad  contracted  by  pni-ol  to  sell  tlie 
same  to  another,  and  liad  received  the  \my 
therefor,  are  competent  evidence  against  all 
liersons  claiming  title  under  or  tlirough  him. 
<llobe  &  Itutgcrs  Flro  Ins,  Co.  v.  Creek- 
more,  m  Okin.  — ,  171   I'rtc.  874 

{  119.  Sellers  or  mortgagorB  of  ebattela. 

(1004)  After  a  party  has  iMrtcd  with  the 
title  and  i>0Bse8sion  of  iiersoiial  proi>erty; 
his  dechiriitiona  concerning  tlie  ownei-ship 
or  title  to  tlie  proiterty  can  not  he  intro- 
duced by  a  third  i>erson  to  defeat  the  title 
of  his  vendee. 

Woods  V.  Faurot,  14  Okla.  171.  77  Pae. 
340. 

(1007)  In  replevin,  where  defeudimt  bases 
bis  title  aud  right  of  iwssesslon  im  the  fore- 
closure of  a  chattel  mortgage,  dwliirations 
of  the  mortgagor  after  the  execution  of  the 
mortgage  are  not  admissible  to  imiJOHch  the 
mortgage  or  show  that  it  was  without  con- 
siderntion  or  that  be  liad  no  riglit  to  mort- 
gage the  same,  and  its  admission  is  reversible 
error. 

First  Sat.  Baidi  of  Enid  v,  Yoeniau.  17 
Okla.  013,  00  Pac.  412. 

(1014)  Anytbhig  done  or  snid  hy  a  vendor 
before  or  at  the  time  of  an  allegeil  fraudu- 
lent sale,  showing  tliat  he  intends  therdiy 
to  defeat  his  creditors.  Is  admissible  as  to 
such  Intent;  and  It  is  not  necessary  Ui 
its  admission  for  that  purpose  that  it  should 
have  l>een  said  or  done  in  the  presem-e  of 
the  vendee. 

Itaub  V.  Morris,  40  Oklo.  2.SS.  137  I'ac. 
1174. 

(D)    BY  AGENTS   OR   OTHEK  UEI'ItE- 
SEXTATIVES. 

$  120.   Agents  or  employes. 

§  121.   In  general. 

(1803)  In  an  action  against  a  railroad 
comiMiny  for  personal  Injuries  alleged  to  ha^'e 


l»een  caused  by  a  defective  engine,  statements 
made  by  the  engineer  to  third  parties  as 
to  the  condition  of  the  engine  are  hearsay 
and  inadmissible. 

Atchison.  T.  &  S.  F.  R.  Co.  v.  Parker, 
55  Fed.  5i)5. 

3  122.  - — ^  Scope  and  extent  of  agency  or  em* 
ployment. 

See  S50. 

Coon  V.  Bost(m  Ins.  Co.,  79  Okla.  296, 
li»2  Phc.  1002. 

(lS!t4i  A  statement  by  a  railway  eom- 
piiny's  i-dtion  foreman,  by  whom  a  colt  was 
found  Injured  near  the  railway  track,  that 
it  hud  bf>en  knocked  off  the  track,  made  some 
time  afterwanls  to  the  owner  of  tbe  colt, 
not  In  the  transaction  of  any  business  with 
him.  and  not  In  the  discbai^  of  any  duty 
fur  the  company,  is  hiadmlssible  in  an  action 
against  the  company  for  damages  for  the 
deatli  of  the  colt  from  its  Injuries. 

St.  I>)uis  &  S.  F.  Ity.  Co.  v.  McLelland, 

02  Fed.  110,  second  writ  of  error  dis- 
missed 02  Fed.  lis. 

(1800)  Declarations  of  a  deceased  agent 
of  defendaut  witbin  the  ncoim?  of  his  author- 
ity are  admissible. 

.Missouri.  K.  &  T.  Ry.  Co.  v.  Byrne,  3 
Ind.  Ter.  740,  40  S.  W.  41. 

(1011)  Admf8SH)ns  of  an  agent,  to  be  ad- 
missible against  the  prlncipul,  must  be  made 
as  agent  and  while  lie  is  acting  for  the  prin- 
cipal wltliin  his  authority. 

Chickasha  Cotton  Oil  Co.  v.  Lamb  & 
I'i  ner,  28  Okla.  275,  114  Pac.  333. 

(1017)  The  admissions  or  declarations  of 
an  agent  are  admissible  as  evidence  against 
his  ))rlnclpai,  only  when  made  in  the  dis- 
charge of  his  duties  as  agent,  and  so  closely 
connected  with  the  main  transaction  In  issue 
as  to  constitute  a  part  of  the  res  gestae. 
Such  admissions  or  decbirations  must  be 
In  resiie<'t  to  a  fact  comi)etent  to  be  estat>- 
lished  under  tbe  issues  raised. 

Chicagt).  R.  I.  &  P.  Ity.  Co.  v.  Jackson. 

03  OkU.  32.  102  Pac.  823. 

S  123.  .  Corporate  officers  or  agents. 

(1017)  Tbe  declarations  .of  the  auperln- 
tendent  of  the  plaintiff  In  error,  liaTlng  been 
made  within  the  scope  of  his  aathorl^,  and 
while  he  was  transacting  the  business  of 
his  principal,  were  properly  admitted  In  evi- 
dence. 

Wolverine  Oil  Co.  v.  Kingsbury,  66  Okla. 

271,  lOS  Pac.  1021. 

(1018)  The  statements  made  by  the  cash- 
ier of  a  banking  corporation  in  response  to 
timely  imjuiries  properly  addressed  to  hira 
by  a  l)ank  examiner,  and  relating  to  matters 
under  bis  charge  and  In  respect  to  which  It 
is  his  duty  to  give  information  to  the  bank 
examiner,  may  be  given  in  evidence  against 
the  cori'oration. 

Oklahoma  State  Bank  of  Caddo  t.  Air- 
Ington,  68  Okla.  — ,  172  Pac.  462. 
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1 124.  Public  officers  or  asenU. 

(1912)  Where  plaintiff  was  Injured  about 
midnight,  and  on  the  next  morning  the  gen* 
eral  superintendent  of  the  electric  light  plant, 
in  discussing  the  injuries,  salil :  "I  guess  it 
is  ray  fault,"  which  statement  was  testifled 
to  over  the  objections  of  counsd  for  the  de- 
fendant, a  municiiial  corporation;  it  was 
bdd  that  admission  thereof  was  error,  since 
tbe  declamtlouB  or  admissions  of  a  public 
oOlcer  can  not  be  given  In  evidence  to  bind 
a  municipality  of  which  he  la  the  agent, 
unless  they  are  a  part  of  the  res  gestae ;  also 
held  tliat  the  statement  was  not  a  part  of  the 
res  gestae,  not  twing  so  immediately  con- 
nected with  the  transaction  In  point  of  the 
time  and  circumstances  as  to  he  part  thereof. 
City  of  Wynnewood  v.  Cox,  31  Okla.  303, 
122  Pac  528. 

S  125.   Partners  and  joint  contractors. 

(189S)  The  declarations  and  admissions 
of  a  partner,  who  held  a  promissory  note 
and  by  whom  it  was  transferred  to  the 
present  holder,  the  other  partner,  when 
made  before  the  transfer  of  the  note,  while 
the  declarant  was  in  possession  thereof,  are 
admissible  in  eTldence  to  prove  the  failure 
of  consideration  of  the  note  as  against  one 
who  does  not  bold  the  paper  as  an  Innocent 
purchaser  or  bona  fide  holder. 

Frlck  V.  Beynolds,  6  Okla.  638,  62  Fnc. 
S91. 

{  126.   Principal  or  surety. 

(1912)  Where  it  Is  soueht  to  Introduce 
the  admission  of  the  principal  in  a  suit 
against  the  surety.  It  should  be  remembered 
that  the  latter  is  only  obligated  for  the 
princtpars  acts  and  not  for  his  language; 
and  therefore,  If  it  does  not  appear  in  this 
court  that  the  admission  constituted  part  of 
the  res  gestae  the  ruling  of  the  court  below 
sustaining  an  objection  to  such  iin  admission 
will  not  be  disturbed. 

Cook  County  Liquor  Co.  v.  Brown,  31 
Okla.  614.  122  Pac  167. 

(1013)  In  an  action  on  a  note,  where  one 
of  the  signers  set  up  defense  that  lie  was  a 
surety,  and  that  he  signed  nnder  an  agree- 
ment that  the  proceeds  of  the  note  were  to 
be  paid  the  maker  In  money,  to  buy  property 
which  the  maker  was  to  mortgage  to  the 
surety,  and  that  the  payee  appropriated  the 
proceeds  of  the  note  to  an  overdraft  due  by 
the  maker,  evidence  as  to  what  the  maker 
said  to  tbe  surety  In  the  absence  of  the 
payee  was  properly  excluded. 

Cllngan  v.  Bank  of  Commerce,  37  Okla. 
80,  130  Pac.  537. 

(1916)  Ordinarily,  no  act,  conduct 
declaration,  or  statement  of  the  principal 
done  or  made  prior  to  the  execution  of  the 
obligation  can  bind  tbe  obligors. 

Dietrich  v.  Dr.  Koch  Vegetable  Tea  Co.. 
06  Okla.  686.  106  Pac.  188. 

(1916)  In  order  for  the  statements  and 
declarations  of  the  principal  to  be  a  part  of 
the  re«  gestae,  so  as  to  be  admissible  In  evi- 1 


dence  in  a  suit  against  the  sureties,  the  same 
must  have  been  made  In  the  course  of  tbe 
business  for  the  performance  of  which  tbe 
sureties  have  bound  themselves,  and  tbe 
same  rule  applies  to  the  admission  lu  evi- 
dence of  the  conduct  of  the  principal. 

Dietrich  v.  Dr.  Koch  V^table  Tea  Co., 
56  Okla.  636,  156  Pac.  ISS. 

(1916)  If  the  declarationB  of  the  prin- 
cipal were  made  during  the  transaction  of 
the  business  for  which  the  party  was  bound, 
so  as  to  become  pait  of  the  res  gestae,  they 
are  admissible  against  the  surety;  otherwise 
not. 

Dietrich  v.  Dr.  Koch  Vegetable  Tea  Co.. 
56  OklH.  636.  156  Fac.  ISS. 

§  127.   Trustee  or  beneficiary. 

(11)12)  Wliere  certain  fruit  trees  were  al- 
leged to  have  been  destroyed  by  flre  as  a 
result  of  the  railway  company's  negligence, 
the  trees  being  the  projierty  of  a  minor  whose 
guardian  reported  to  tbe  probate  court  the 
allied  damage  and  bis  estimate  of  tbe  value 
of  the  trees  damaged ;  and  afterwards  the 
minor,  through  her  guardian.  Instituted  suit 
against  tbe  railroad  company  for  damages 
for  the  destruction  of  the  fnilt  trees;  and 
the  guardian  having  died,  the  action  was 
continued  In  the  name  of  such  minor  by  her 
next  friend;  and  on  the  trial  of  tbe  cause 
the  railway  company  sought  to  introduce  the 
inventory  or  report  of  the  guardian  as  to 
the  alleged  damage  to  such  trees  and  the 
estimated  value  Sxed  in  the  report  by  said 
guardian.  It  was  held,  under  the  status  of 
tbe  record,  to  be  inadmissllile. 

Missouri,  O.  &  G.  Ky.  Co.  v.  Gentry.  31 
Okla.  578,  ]23  Pac.  537. 

S 128.   Conepiralors   and   persons   acting  to- 
gether. 

(1910)  Where  tlie  Issue  Is  as  to  whether 
the  defendant  had  eltlier  expressly  or  Im- 
pliedly agreed  to  the  nj)po!ntnient  of  a  cer- 
tiiln  committee  to  reprepent  all  the  lot  oc- 
cupanlB,  he  being  one  whose  duties  were  to 
iippraise  such  lot»,  determine  who  the  occu- 
pants were  and  make  certiftcate  thereof, 
upon  which  the  trustee,  holding  tbe  legal 
title  to  said  lots;  should  convey  sticb  title 
to  such  occupant  when  tbe  occupant  pre- 
sented such  certificate  and  the  amount  as- 
sessed to  such  lot,  It  was  held  that  state- 
ments made  by  persons  at  a  mass  meeting 
of  tbe  lot  owners  where  it  Is  not  shown 
that  the  defendant  was  present  or  bad 
knowledge  of  the  calling  of  tbe  meeting  and 
tbe  purpose  thereof,  with  an  express  or  im- 
plied assent  thereto,  were  inadmissible  as 
being  hearsay. 

Moore  v.  O'Dell,  27  Okla.  104,  111  Pac 
308. 

(1915)  Before  statements  of  one  alleged 
conspirator  are  admissible  In  evidence 
against  his  alleged  co-conspirator,  the  party 
ofTerlng  the  same  must  first  make  out  a 
prima  facie  case  of  conspiracy  aliunde,  and, 
I  when  sucb  a  prima  facie  case  is  made  out. 
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tben  the  atatemmta  ot  one  const^rator  made 
during  tbe  jwndency  of  the  wrongfnl  eat&r- 
prise,  before  its  consummation,  and  In  fur- 
therance of  its  object,  will  be  received  Id 
eTiflence  nguinst  his  co-conspirator. 

Campbell  v.  Newton  &  DrlsklU,  52  Okla. 
518,  152  Pise.  841. 

(1917)  Plaintiff  and  another  were  en- 
deavoring to  make  a  Joint  sale  of  stock 
owned  by  them  In  a  corporation.  The  other 
party  in  order  to  induce  A  purchaser  of  said 
stock  made  a  written  statement  of  the  flmm- 
cial  condition  of  the  corporation.  Held,  in 
the  absence  of  a  showing  In  some  way  con- 
nected therewith,  the  same  was  inadmissible 
against  bbn. 

PbilUps  V.  Mitchell,  6$  Okla.      172  Pnc. 
85. 


(E)    PROOF  AND  EFFECT. 

§  129.   Z^liminary  evidence. 
See  S7. 

Harrison  v.  State,  —  Okla.  Cr,  — ,  195 

I'JIC.  oil. 

S  130.   Existence  and  extent  of  agency  or 

authority. 

(1!H1)  Where  in  iin  iietion  by  physicians 
against  an  oil  mill  company  for  services  ren- 
dered its  employe,  plaintiffs  were  permitted 
to  testify  that  the  messenper  who  called  for 
them  statotl  thut  he  hud  been  sent  by  the 
[(resident  or  manager  of  the  company,  and 
that  the  comiMiny  would  pay  for  the  services, 
it  was  error  to  admit  such  evidence  in  the 
absence  of  any  other  evidence  showing  such 
messenger  to  be  the  agent  of  the  company. 
Cblckaaha  Cotton  Oil  Co.  v.  Lnmb  & 
Tyner.  28  Okla.  275,  114  Pac.  333. 

(1013)  Where  testimony*  was  admitted 
tending  'to  show  that  an  officer  of  tbe  de- 
fendant corporation  made  a  corrupt  offer, 
and  the  testimony  tended  to  show  that  such 
officer  was  the  secretary  of  the  company  and 
In  charge  of  the  particular  matter  of  busi- 
ness, It  was  held  that  It  was  unnecessary  to 
show  that  tbe  officer  had  authority  to  make 
the  improper  offer. 

Western  NaL  Life  Ins.  Co.  v.  William- 

aon-Halsell-Frazier  Co.,  37  Okla.  213, 

131  Pac.  6»1. 

S  131.  Mode  and  reqnititCB  of  proof  of  admiB- 
■ions. 
See  8 117. 

Whitehead  t.  Jefferson,  51  Okla.  42,  151 
Pac.  681. 

1 132.  EsplanadoD  or  limitation. 

(1902)  Where,  in  an  acUim  for  wrongful 
entry  and  unlawful  detainer,  the  defmdant 
offered  In  evidence  a  portion  of  a  comiOalnt 
made  by  plaintiff  In  a  subsequent  unlawful 
detainer  action,  the  admission  in  evidence 
of  tbe  entire  complaint  on  plalntlfTa  request 
was  not  error. 

Hewlett  V.  Hyden,  4  Ind.  Ter.  176,  69 
8.  W.  839. 


(1915)  A  litigant  will  not  be  permitted 
to  introduce  testimony  that  contradicts  ad- 
missions made  In  his  pleadings. 

Southwestern  Broom  &  Warehouse  Co. 
V.  City  Nat.  Bank,  52  Okla.  422,  153 
Pac.  204. 

S  133.   ConclusiveneBS  and  effect. 

Where  a  party  makes  )n  his  pleading  sol- 
enm  admlsaions  against  intere.st.  in  tbe  ab- 
sence of  mistake,  a  court,  in  passing  on  tbe 
sufficiency  of  a  subsequently  amendetl  plead- 
ing filed  by  him,  should  consider  such  ad- 
missions and  treat  tbem  as  admitted  facts. 
(1901)  Lane  Implement  Co,  v.  Lowder, 
11  Okla.  01,  05  Pac.  026;  (1900)  Pago 
v.  Gelser  ilfg,  Co,,  17  Okla.  110.  87 
Pac.  S51. 

(10t)ti)  A  lien  stiitement  under  oath  and 
a  cross-petition  filed  In  one  case  by  a  party, 
while  ■competent  evidence  Jigainst  him  at  tbe 
trial  of  another  case  as  admissions,  are  not 
conclusive,  and  carry  nothing  of  estoppel  lu 
favor  of  a  strnneer  to  tiie  proceedings  In 
which  they  were  filed. 

Limerick  v.  Lee,  17  Okla.  165,  87  Pac. 
859. 

(1915)  Where,  In  an  action  of  replevin, 
plaintiff  proved  a  prima  facie  case  In  all 
respects,  except  to  "prove  possession  of  tbe 
property  in  defendant  at  the  commencement 
of  the  action,  and  which,  In  his  answer,  he 
admitted  as  an  agent  of  another,  and  de- 
fendant proved,  without  objection  that,  prior 
to  the  commeucenient  of  the  suit  he  had 
come  into  possession  thereof  under  color  of 
right,  and  had  sold  the  same  and  was  not 
in  possession  at  the  time  of  tbe  commence- 
ment of  the  suit,  it  was  held  that  his  answer 
was  amoided  so  as  to  conform  to  the  inm>f, 
and  superseded  bis  admission  of  possession 
therein,  and  that,  as  said  admission  was  not 
introduced  in  evidence,  the  court  did  right 
to  direct  a  verdict  for  defendant. 

Byera  v.  «h»rp,  40  Okla.  456.  153  Pac. 
127, 

(1015)  Where,  In  a  suit  by  the- govern- 
ment to  cancel  a  patent  because  of  fraud  of 
tbe  patentee,  the. answer  of  tbe  patentee 
shows  that  he  had  received  ^,000  for  the 
land  from  the  grantee,  it  is  not  an  admis- 
sion tbat  the  land  was  then  of  that  value, 
since  it  brought  that  amount  together  with 
improvements  whk^h  the  patentee  bad  made 
thereon. 

TTnlted  States  v.  Nonis,  222  Fed.  14. 

(1021)  An  oral  admission  of  a  material 
fact  made  by  an  attorn^  In  his  statemmt 
to  tbe  Jury,  it  distinct  and  formal,  and  made 
for  the  purpose  of  dispensing  with  the  for- 
mal proof  of  some  fact  at  the  trial,  is  a 
solemn  admission  and  conclusive  uiion  the 
party  making  such  adniLsaion. 

Grlmmett  v.  Grimntett,  SO  Okla.  176.  195 
Pac.  133. 
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VIII.  DECLARATIONS. 

(A)    NATURK,  FORM,  AND  INCIDENTS 
IN  GENEIEAL. 

S  134.   Nature  atu]  grounds  for  admiasion  in 
general. 

(1897)  Where  botb  imitles  cliilui  tlie 
liroiJerty  In  buit  under  cuiitracts  with  a  thirti 
person,  since  deceased,  ami  pliilntiffs  claim 
under  a  verba!  contract,  evidence  of  declara- 
tions of  such  third  person,  made  at  the  time 
the  verbal  contract  was  alleged  to  have  been 
entered  into.  Is  admlaeible  on  the  issue 
whether  such  contract  was  ever  made. 

Long-Belt  Lumber  Co.  v.  Tbuums,  1  Ind. 
Ter.  225,  40  S.  W.  773. 

S 135.  Statements  showing  intent,  motive,  or 
nature  of  act. 

(1018)  Testimony  as  to  statementa  made 
by  deceawd  of  hU  intention  to  contribute 
to  the  support  uf  his  parents  in  the  future 
iield  competent. 

Lu8k  V.  Phelps,  71  Olcla.     ,  175  Pac. 
756. 

8  136.  Self'Mrving  declarations  in  general. 

(1914)  C\)nversation8  had  by  the  defend- 
ants witb  third  parties  were  not  admissible, 
as  they  were  self-serving  declarations. 

Hammett  v.  State,  42  Okla.  3H4,  141  Pac. 
410. 

(1917)  Wliere  tlie  vendee  of  i»ei'sounl 
proiierty  refuses  to  settle  for  the  property 
purchased,  hut  not  actually  delivered,  and 
the  vendor  sues  him  for  the  purchase  price, 
on  the  theory  that  though  not  delivered,  title 
hnd  iwssed,  held,  that  the  vendor  can  not 
prove  that  after  the  vendee  refiuied  to  settli' 
for  the  invi)erty.  he  attached  it  as  the  in-oji- 
erty  of  the  vendee;  for  the  reason  that  the 
suit  111  ottaclmient  was  the  act  of  the  vendor, 
not  the  vendet'.  and  the  vendee  Is  bound  by 
his  own  words  anrl  acts,  but  to  pei*mit  the 
vendor  to  iirolit  by  hts  own  indei)endent  aci 
after  tlie  controversy  iiad  arisen  would  be. 
ill  effect,  to  countenance  ^elf-serviiiji  conduct, 
which  the  law  will  not  permit, 

Mungelsdorf  Bros.  Co.  v.  Koli),  04  Oklti. 
Xi,  inri  Pac.  1141. 

§  137.  'Declarations  against  interest  in  generaL 

(1S!»7)  Declarations  against  interest, 
made  by  a  juirty  to  an  action,  are  admissihh- 
agaiuKt  him,  though  the  predicate  ordinarily 
necessary  for  the  imiieachment  of  a  witness 
who  has  no  Interest  in  the  case  has  no! 
been  laid. 

Kddings  V.  Boner,  1  Ind.  Ter.  173,  ."iS  S. 
W,  1110, 

S  138.   Declarations  of  persons  in  possession  or 
control  as  to  title  or  possession. 

(ISIIS)  The  declarations  of  a  holder  of  a 
note  while  he  held  the  note,  and  before  the 
transfer  thereof,  are  admissible  in  evidence 
to  prove  the  failure  of  tlie  consideration  of 
the  note  as  against  one  who  does  not  bold 
the  paper  as  an  innocent  imrchaser  or  bona 
fide  holder. 

FrlcU  V.  Reynolds,  6  Okla.  C3S,  C2  Pae. 
301. 


(1913)  Acts  and  declarations  of  the  pos- 
sessor of  personal  pro{)erty  concerning  the 
same  are  admissible  in  evidence  to  deter- 
mine the  nature  of  such  possession,  although 
not  made  in  the  presence  of  the  one  claim- 
ing ownership  !u  the  proi>erty. 

Itagan  r.  Citizens*  State  Bank  of  Fur- 
aker.  38  Okla.  On.  131  Pac.  1093. 


(H)  AS  TO  PEDIOltEK,  BIRTH,  AND 
RELATIONSHIP. 

S 139.   Nature  of  questions  of  pedigree  and 
matters  relating  thereto. 

(191S)  While  declarations  relative  to 
pedlgi-ce  are  admissible  and  comj»eteut  evi- 
dence, tbey  are  not  entitled  to  the  same 
weight  and  consideration  that  Is  given  to 
direct  and  positive  evidence. 

I^inderdnle  v.  O'Neill,  74  Okla.  — .  177 
I'ac.  113. 

(li>:;!)  It  is  difficult,  if  not  impracticable, 
to  deduce  from  the  books  any  precise  and 
definite  rule  relating  to  the  introduction  of 
hearsay  testimony  iu  case  of  pedigree,  as  the 
rule  must  vary  by  the  circumstances  in  each 
ease;  nnd  it  is  not  every  statement  or  tradi- 
tion iu  the  family  that  can  be  admitted  in 
evidence,  hut  the  snme  must  bo  from  persons 
having  such  a  connection  with  the  party  to 
whom  it  rehites  that  it  is  natural  and  Hk^-, 
from  their  dome)*tic  habits  and  connections, 
that  they  .-ire  siteaking  the  truth  and  they 
could  not  be  ndstaken. 

OWeill  V.  I^iuderdale.  SO  Okla.  170,  IJO 
Pac.  121. 

§  140.   DeclarationH  by  members  of  family. 
9  141.   In  general. 

(lin:t)  M  bcre  the  issue  Is  as  to  whether 
a  person  had  attained  majority  at  the  time 
she  executeil  a  certain  deeil,  it  is  not  error  to 
admit  evidence  that  she  executed  a  note  and 
mortgage  i)rior  to  the  execution  of  the  deed 
lu  controversy,  and  the  case  will  not  l>e  re- 
vereed  because  the  contents  of  the  note  and 
niuttgage  wei-e  received  in  evidence,  when  it 
does  not  npi)ear  that  their  contents  could 
have  inflneiH-ed  the  jury. 

Brtl  V.  Bearman.  37  Okbi.  045,  133  Pac. 
1S8. 

§  142.  -By  deceased  members. 

(1913)  Evidence  is  admissible  that  a  per- 
son, dead  at  the  time  of  trial,  stated  that 
she  was  more  than  eighteen  yejirs  of  age  on 
a  certain  date. 

Bell  V.  Bearniun,  37  Okla.  045,  133  Pac. 
ISS. 

(1913)  It  is  not  error  to  refust!  adiids- 
slon  in  evident-e  of  an  affidavit  of  the  de- 
censeil  mother  of  an  allegetl  minor,  unless  It 
is  shown  that  such  affidavit  was  made  In 
good  faith,  unbiased  by  any  l^e  between 
the  parties  likely  to  be  affected  therein,  and 
made  before  the  litigation  was  commenecfl 
in  which  such  evidence  Is  to  be  used. 

I'erklns  v.  Baker.  41  Okla.  288,  1.^  Pac 
001. 
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1 143.   Relationship  to  family. 

(11)21)  The  introduction  of  hearsay  testi- 
mony to  prove  pedigree  of  persons  is  often 
permissible,  upon  the  ground  of  the  interest 
in  the  declnrations  of  persons  deceaRwl,  who 
were  relateil  by  blood  or  niarrintfe  to  the 
person,  and  therefore  Interestetl  in  tlie  suc- 
cession In  question,  uud  limited  to  the  mem- 
l>er8  of  the  family  wlio  may  be  supposed  to 
have  Ituown  the  rriattonsbip  which  existed 
in  its  different  bninches. 

O'Neill  V.  Lauderdale,  m  Okla.  170,  ]0r> 
Pac.  121. 

S  144   Mode  and  form  of  declaration. 

(1913)  Where  the  grnntor's  mother  anil 
sister  were  dead  at  the  time  of  trial,  it  was 
not  error  to  admit  iu  evidence  their  affidavits 
as  to  the  age  of  the  grantor,  made  long  be- 
fore the  execution  of  the  deed  whose  validity 
is  disputed. 

BeU  V.  Benrman,  37  Olclft.        133  Pac. 
188. 

(C)  PROOF  AND  EFFECT. 

S  145.   CoDclnuveneu  and  effect. 

See  S13». 

Lauderdale  v.  O'Neill,  74  Olcla.  — ,  177 
Pac.  lis. 

IX.  HEARSAY. 

In  criminiti  prosecutions,  see  Crlnilnnl  Law, 
J  237. 

Objections  to  reception  of,  see  Trial,  §  45. 

§  146.  In  gMMfiL 

(1808)  In  an  action  iigahist  a  carrier  for 
failure  to  furnish  cars,  as  agreed.  In  time 
to  have  cattle  shipped  therein  arrive  at  stock 
yards  In  St.  Louis  by  a  OM-tain  date,  by 
reason  of  which  the  cattle  were  necessarily 
shipped  to  Chicago,  evidence  by  plaintiff,  not 
present  in  either  city,  as  to  conditions  In 
such  plac^  which  made  the  shipment  to 
Chicago  necessary,  the  fact  of  such  8hii>- 
nient,  and  the  cost  of  it,  was  Inadmlffilble. 
as  hearsay  evidence. 

Walker  v.  Stilson,  1  Ind.  Ter.  aS8,  43  S. 
W.  959. 

(1915)  Where,  In  an  action  to  recover  for 
money  had  and  received,  the  plaintiff  all^^, 
for  his  cause  of  action,  that  he  imrchased 
certain  property  from  the  defendant,  through 
bis  agent,  and  that  In  so  doing  paid  to  said 
Jigent,  for  the  use  and  benefit  of  defendant, 
the  pure  base- price  of  said  property,  and  de- 
fendant failed  to  deliver  said  property,  and 
refused  to  return  tlie  money  pnid  therefor, 
and  In  his  answer  tlie  defendant  denie<l  the 
receipt  of  said  money,  ond  alleiied  tlint  he 
was  not  tlic  owner  of  said  property,  Imt 
lind  sold  the  same  to  the  alleged  apent.  wbo 
receive<l  the  money  therefor,  in  his  belmlf, 
it  WHS  held  that  the  sale  and  delivery  of 
said  proiKTty  by  defendant  to  the  allegwl 
a^ent  is  a  substantive  defense,  and  that 
parol  evidence  showing  the  sale  of  said  prop- 
erty by  the  defendant  to  the  alleged  agent, 
contained  In  a  conversation  betiween  the 


alleged  agent  and  defendant,  and  in  the  ab- 
sence of  the  plaintiff,  does  not  come  within 
the  class  of  hearing  testimony,  but  is  com- 
petent, as  tending  to  prove  a  substantial  de- 
fense to  the  plaintifTs  cause  of  action. 

Teague  v.  Adams.  —  Okla.  — ,  lu2  l*ac. 
820. 

(191(i)  Hearsay  testimony,  when  pMperly 
objected  to,  Is  not  admissible. 

Chicago,  It.  I.  &  P.  Ity.  Co.  v.  Borlng- 
Khn  Pi-oduce  Co.,  37  Okla.  405,  157 

Pac.  351. 

§  147.   StalementB  by  persons  other  than  par- 
ties or  whneeses. 

(lOJO)  Hearsay  evidence  having  been  ad- 
mitted on  the  trial  which  was  liable  to  In- 
flame the  minds  of  the  iury  and  prejudice 
them  against  the  losing  iwrty,  will  cause  re- 
versal on  review  in  this  court. 

Bash  V.  Howald,  27  Okla.  462,  112  Pac. 
1125. 

§  148.   Oral  sutements. 

See  S  01. 

Chicago.  It.  I.  &  P.  Ky.  Co.  v.  FoltK,  54 
Okla.  550,  l.-)4  Pac.  519. 

(IXH))  Testimony  of  witness  that  de- 
ceased told  hiiu  his  salary  as  fireman  for 
defendant  was  a  certain  amount  is  competent 
in  an  action  for  his  death. 

Missouri,  K.  &  T.  By.  (N>.  v.  Elliott,  2 
Ind.  Ter.  407,  51  S.  W.  1067. 

(191S}  In  a  Joint  action  against  an  elec- 
tric light  company  and  a  city  for  the  wrong- 
ful death  of  u  iterson  caused  by  coming  in 
contact  with  a  charged  guy  wire,  it  was 
error  to  admit  Ui  evidence,  as  against  the 
light  company,  a  rewlution  of  the  city  coun- 
cil reciting  that  the  company  was  negligently 
|)ermittln>;  its  wires  to  be  in  a  dangerous 
condition,  and  instructing  the  city  attorney 
to  begin  whatever  procee<llnga  against  It  he 
(leemetl  necessary  If  it  failed  to  place  them 
in  good  condition  after  notice. 

Shawnee  (Jas  &  Electric  Co.  v.  Motesen- 
bocker,  41  Okla.  454,  138  Pac.  790. 

(191.'l)  It  is  not  error  to  e.tclude  from 
evidence  a  copy  of  the  enrollment  reconls 
offered  for  the  puri>ose  of  proving  tre  age 
of  a  Seminole  allottee  at  the  time  he  «se- 
cutwl  a  warranty  deeil  In  Januarj-,  1005, 
especially  where  no  predicate  has  been  laid 
for  the  admission  of  secondary  or  hearsay 
evidence,  no  other  proper  or  sufHclent  reason 
being  apiuirent 

Perkins  v.  Baker,  41  Okla.  288,  137  Pac. 

mi. 

(1914)  Where  one  of  the  (juestions  In- 
volved is  wliether  the  property  in  '"ontro- 
versy  belongs  to  tlte  plaintiff  or  her  husband, 
it  is  error  to  permit  n  witness  to  testify  to 
statements  made  by  plaintiff's  minor  son.  in 
her  absence,  tliat  such  property  belonged  to 
plaintiffs  husband. 

Bauh  v.  .^^orris,  40  Okla.  288,  1,17  Pnc. 
1174. 
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(1914)  A  wltneu  may,  partly  In  view  of 
the  corroborative  facta  known  to  him,  teetify 
88  to  bis  own  age  from  hearsay ;  but  be 
may  not  be  permitted  to  testify  as  to  the 
age  of  anotber  person  upon  the  basis  of  hear- 
say or  reputation. 

Freeman  v.  First  Nnt.  Bank  of  Boj'nton, 
44  Okla.  14«.  143  Pac.  1165. 

(1915)  In  an  action  for  the  recovery  of 
damages  for  the  burning  of  a  meadow,  it  is 
error  to  permit  tbe  section  foreman  of  the 
railroad  to  testify  that  certain  parties  had 
told  him  that  defendant's  engine  had  set  the 
Are,  such  evidence  being  hearsay. 

St.  Louis  &  S.  F.  K.  Co.  v.  Murray,  50 
Okla.  64,  150  Pac.  884. 

C1018)  Testimony  of  witnesses  to  a  con- 
versation between  deceased  and  tbe  foreman 
of  defendants,  in  which  deceased  told  tbe 
foreman  that  be  and  his  fellow  servants  were 
inexperienced  In  the  handling  of  dynamite, 
and  In  wbich  the  foreman  promised  to  fur- 
nish a  competent  man  for  the  work  as  soon  as 
possible,  was  proper^  admKted. 

Lusk  V.  Phelps,  71  Okln.  — ,  175  Pac. 
7B6. 

S149.   Trhingt. 

(1897)  In  an  action  by  a  depositor  to 
charge  defendant  as  a  partner  In  an  insol- 
vent banking  flrui,  a  newspaper  article  relat- 
ing to  the  consolidation  of  a  bank  of  wbicb 
defendant  had  previously  been  president  witb 
another,  and  stating  that  defendant  was  one 
of  tbe  directors  of  tbe  new  bank,  was  Im- 
properly admitted  in  evidence  to  show  that 
defendant  held  himself  out  as  such  director; 
it  appearing  tbat  the  article  was  written 
and  published  without  bis  knowledge,  and 
that  tbe  statement  was  incorrect. 

Richardson  v.  Bvans,  S  Okla.  803,  50 
Pac.  8S. 

(lOlC)  A  report  on  the  action  of  the  of- 
ficers of  a  corporatitm  as  to  its  management 
and  fliuncial  condition,  and  expressing  opin- 
ions ns  to  tbe  future  management  of  sucb 
corporation,  made  by  attorneys  who  are  not 
examined  as  witnesses  in  a  cause,  is  not 
admissible  in  evidence^ 

Lash  V.  Ten  Eyck,  5!)  Okla.  82,  157  Pac. 
924. 

(191C)  In  an  action  in  which  a  verified 
answer  is  filed  denying  the  alle^Uons  of  the 
IKtition,  a  sworn  itemized  statement  of  the 
items  nud  credits  composing  the  basis  of  the 
action,  if  properly  objected  to,  is  not  ad- 
missible in  evidence. 

Walker  v.  West  Pub.  Co.,  55  Okla.  221, 
154  Pac.  1180. 

(1916)  Where  an  autonioblle  wiis  seized 
by  an  officer  without  warrant  as  a  thing 
used  in  violation  of  tbe  probibition  laws.  It 
was  held  that  sucb  return  is  of  itself  incom- 
petent as  evidence  to  prove  any  unlawful 
characteristics  thereof,  or  to  estabHsb  facts 
which  distlnguisb  it  or  its  use  as  illegal  or 
prohibited  at  the  time  of  its  selznreL 

Cox  T.  State,  61  Okhi.  182,  160  Pac  S8S. 


(1917)  In  cases  involving  the  validity  of 
conveyances  of  lands  allotted  to  a  Creek 
freedman,  made  prior  to  the  taking  effect  of 
Act  Cong.  May  27,  1908.  ch.  199.  35  StaL  at 
tj.  312,  where  there  are  living  witnesses  In 
court  wbo  testify  to  the  age  of  the  allottee, 
the  enrollment  records  of  the  Commission  to 
the  Five  Civilised  Tribes  as  to  tbe  age  of 
such  allottee  are  hearsay  and  inadmisrtbl& 
Marks  V.  Foreman,  67  Okla.  — ,  168  Pac. 
237. 

(1920)  The  rule  against  tbe  admissibility 
of  hearsay  evidence  does  not  apply  to  ex- 
hibits made  by  the  complainant  from  the 
twoks  of  a  public  service  corporation  where 
sucb  coriwration  is  confronted  with  the  ex- 
hibits and  given  an  opportunity  for  cross- 
examination  and  rebuttal. 

JIuskogee  Gas  &  Electric  Co.  v.  State,  — 
Okla.  —  1S6  Pac.  730. 

9  150.   Evidence  founded  on  hearsay. 

(1908)  Hearsay  evidence  Is  admissible  to 
establish  pedigree. 

George  v.  United  States,  1  Okla.  Cr.  307. 
97  Pac.  1052.  100  Pac.  46. 

1 151.   In  general. 

<1921)  The  testimony  of  a  grain  inspector 
as  to  the  kind  and  grade  of  samples  tested 
by  him  only  from  his  record  made  from 
tickets  placed  in  the  samples  by  one  of  his 
assistants,  to  him  unknown,  'who  obtained 
them  in  the  usual  co'irse  of  his  business,  was 
incompetent. 

Crowell  Bros.  v.  Panhandle  Grain  Ac. 
Co.,  271  Fed.  129. 

S  152.   Tenimony  of  person  as  to  his  agft 

See  S 148. 

Freeman  v.  First  Nat.  Bank  of  Boynton, 
44  Okla.  146.  143  Pac.  1166. 

(1911)  In  the  trial  of  an  acUon.  it  Is 
comiietent  for  a  witness  to  testify  as  to  bis 
or  her  own  age. 

Stevens  v.  Elliott,  30  Okla.  41,  118  Pac. 
407. 

S  153.   ■  Repntation  as  to  persons. 

(1017)  Evidence  as  to  general  reputation 
for  lewdness  or  chastity  of  persons  who  fre- 
quent a  place  charged  to  be  a  house  of  pros- 
titution, and  also  evidence  of  the  general 
reputation  of  such  bouse  as  being  a  place 
of  prostitution,  held  to  be  admissible. 

Balch  T.  State  ex  rel.  Grlgsby.  65  Okla. 
146,  164  Pac.  776. 

{  154.   Market  value  shown  by  sales,  offers 

to  purchase  or  tell,  or  maAel  qnots* 

tions. 

(1912)  A  iterson,  who  accompanied  his 
cattle  to  market  and  sold  them  on  a  certain 
day,  may  testify  from  information  received 
that  day  from  cumuilsslon  men  In  that  mar- 
ket, and  from  rending  the  market  reports  in 
tbe  newspapers,  as  to  the  state  of  the  market 
on  the  previous  day,  where  he  has  experi- 
ence in  shipping  »n-J  selling  cattle. 

Midland  Valley  B.  Co.  v.  Adkina;  36 
Okla.  IS,  127  ^c.  867. 
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X.  DOCUMENTARY  EVIDENCE. 

Affidavits,  see  Affidavits,  ^4. 

Depositions,  see  Depositions,  §  22. 

Effect  of  failure  to  affix  revenue  stamp  on 

doctuuent  on  its  admissibility,  see  Internal 

Bevenue,  S6. 
In  criminal  prosecutions,  see  Criminal  Law, 

S§  247,  249. 

Itfarks  and  brands -as  evidence  of  ownerablp 

of  animals,  see  Animals.  S  2. 
Tax  deeds,  see  Taxation,  8  221. 


(A)    PUBLIC  OB  OFFICIAL  ACTS.  PRO- 
CEEDINGS, RECOBDS,  AND 
CERTIFICATES. 

i  155.  Judicial  acts  and  reeorda. 

(18D4)  Where  tbe  record  of  a  Judgment 
shows  that  the  court  had  Jurisdiction  of  the 
parties  and  of  the  subject-matter,  mere  ir- 
regularities or  defects  in  the  proceeding  will 
not  destroy  its  character  as  evidence. 

Dean  v.  Stone,  2  Okla.  13,  35  Pac.  578. 
* 

(  156.   Official  records  and  reports. 

(1913)  It  is  not  error  to  permit  tlie  in- 
troduction as  evidence  of  a  printed  coi>y  of 
the  final  rolls  of  tbe  citizens  and  freedmeii 
of  the  Five  Civilized  Tribes,  prepare<l  by 
the  Commission  to  the  Five  Civilized  Tribes, 
and  approved  by  the  secretary  of  the  in- 
terior; tbe  same  being  printed  under  tlie 
authority  conferred  liy  act  of  Congress. 

Lawless  v:  Baddis,  36  Olda.  61G,  129  Pac. 
71L 

(1913)  A  record  of  a  board  of  henlth. 
showing  tbe  date  of  a  person's  birth,  is  com- 
I)etent  evidence  on  the  Issue  of  the  age  of 
such  i>ersoa,  when  tbe  law  of  the  state  in 
which  such  person  was  born  made  it  tbe 
duty  of  such  board  to  lieep  a  record  of 
births,  and  the  record  ottered  was  made  In 
accordance  with  law. 

Bucher  v.  Showalter,  44  Okln.  600,  145 
Pac.  1143. 

S  157.   Official  certificates. 

(1911)  Certificates  required  by  statute  to 
be  made  by  officers  In  tlie  discharge  of  their 
official  duty,  as  a  rule,  may  be  introduced 
In  evidence,  when  material  to  any  issue. 

Marlow  t.  School  Dlst.  No.  4,  Murray 
Cbunty,  2»  OWa.  304, 116  Pac.  707. 

(1911)  Certificates  made  by  the  county 
treasurer  and  tbe  county  clerk,  purporting 
to  state  what  is  shown  by  the  records  in 
their  custody,  when  not  authorized  by  the 
Statute,  are  not  competent  evidence. 

Marlow  v.  School  Di.<it.  of  Murray  Coun- 
ty, 20  Okla.  304.  116  Pac.  797. 

1 158.  Grants  and  patents  for  land  and  pro- 
ceedings In  land  office. 

(1914)  In  an  action  for  rent  between 
white  citizena  of  tbe  stjite,  where  the  cora- 
I^alnt  states  a  cause  of  action  under  Rev. 
Laws  1910,  §3802,  which  provides.  "The  oc- 
cupant of  any  land,  without  i^eclat  contract, 
shall  be  liable  for  the  rent  to  any  persons 


entitled  thereto,"  coi^  of  aUotment  and 
homestead  patents,  exemi^lfled  In  pursuance 
of  the  law  of  the  state,  offered  by  j^atntiff 
to  sustain  the  Issue  in  his  behalf,  are  ad- 
missible in  evidence. 

Mullen  T.  Howard,  43  Okla.  531, 143  Pac. 
669. 

(B)  EXEMPLIFICATIONS,  TRANSCRIPTS 
AND  CERTIFIED  COPIES. 

S  159.   Judicial  records  and  proceedings. 

(18&4)  A  transcript  of  a  Judgment  from 
a  circuit  court  of  Indiana,  duly  authenticated 
by  the  proper  officers.  Is  admissible  In  evi- 
dence, though  It  does  not  show  that  It  was 
signed  by  tbe  presiding  Judge. 

Dean  v.  Stone,  2  Okla.  18.  86  Pac.  57a 

(1300)  The  original  and  certified  copies 
of  papers  on  file  In  the  office  of  tbe  probate 
Judge  are  properly  admitted  in  evidaice 
when  Identified  by  him. 

Breedlore  v.  Dennle^  2  Ind.  Ter.  606,  53 
S.  W.  436. 

(1013)   Wbere  It  is  only  sought  to  prove 

contents  and  existence  of  a  Judgment,  the 
producing  in  evidence  of  a  duly  authenti- 
cated copy  of  the  Judgment  itself  is  suf- 
ficient, a  full  copy  of  the  proceedings  in 
which  the  Judgment  is  rendered  being  essen- 
tial only  where  the  judgment  Is  relied  upon 
to  establish  any  particular  state  of  facts 
upon  which  it  was  based  as  matter  of 
estoppel. 

Oliver  v.  Gimbel.  88  Okla.  60.  132  Pac. 
144. 

S  1(0.   Official  docnments,  rccorde,  and  pro- 
ceedings  in  gentraL 

(1015)  Wbere  a  certified  copy  of  tbe  rec- 
ord of  n  department  of  the  govemmCTt  of 
the  United  States  Is  admissible  in  evidence, 
the  office  of  the  certificate  thereto  by  the 
official  having  the  custody  of  the  original  Is 
to  attest  the  correctness  of  that  part  of 
such  record  which  Is  exemplified;  but  such 
certificate  is  no  part  tbereof,  nor  is  it  evi- 
dence of  any  fact  not  appearing  In  tbe  record 
proi>er. 

Jackson  V.  McOilbray,  46  Okla.  208,  148 

Pac.  703. 

§  161.  Record  of  conveyances  and  other  pri- 
vate writings. 
(1911)  A  copy  of  an  official  letter  from 
any  department  of  the  government  of  the 
United  States,  received  by  the  register  or 
receiver  or  a  United  States  land  office,  other- 
wise competent,  is  admissible  in  evidence, 
when  duly  certified  by  the  register  or  re- 
ceiver having  the  l^al  custody  of  same,  to 
tbe  same  effect  as  would  the  original,  under 
Snyder's  Comp.  Laws  100%  {  5904. 

lllbbard  v.  Craycraft,  82  Okla.  160,  121 
Pac.  198. 

9  162.   Mnnicipal  records. 

(1011)  An  ordinance  of  a  city,  when  cer- 
tified under  the  hand  of  the  propn-  ofllcer 
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and  having  the  corporate  aeal  of  such  cjty 
affixed  thereto,  may  be  received  in  evidence. 
Cnnninghum  v.  Ponca  City,  27  Okla.  85S, 
113  Pnc.  910. 

(IJllT)  Kvideiue  of  tlie  luirtimlnrs  of 
tbe  tirrest  ot  u  witness  for  immoral  lu-tK 
with  a  wonuiii  in  a  rcMimliiK  bouse  cmi  not 
Im  itroperly  ititmduced  in  evldeiwe  by  the 
imrty  offering  such  witness,  for  tile  imriwse 
of  discrediting  8ucli  witness. 

National  Surety  Co.  v.  Okltiliomii  Nat. 
I,lfe  Ins.  Co.,  74  Oklii.  — .  IGT.  Vac: 
101, 

S 163.  Reqaidles  of  exemplificalion  or  cer- 
tificate. 

(1011)  It  is  error  for  a  trial  court,  over 
the  obJeetlonH  of  <k>fendnnt.  to  iiermit  |)laln- 
tiflTa  witaettR  to  tertify  that  certain  pur- 
|K>rted  copies  of  lost  nKiwuienta  were  true 
and  correct  copies  of  the  oripiunlB.  where  Oie 
copies  are  not  certltlwl,  nor  sui»iK»rtpd  by 
the  oath  of  tbe  juirty  purporting  to  have 
made  tbeni,  niid  it  is  not  shown  that  they 
were  made  by  the  witness. 

Kasenberg  v.  liartshom,  30  Okla.  417, 
120  Pac.  956. 

(1017)  A  copy  yf  a  Judgment  rendered  in 
a  court  of  lumtber  state,  when  attested  by 
the  clerk  of  said  court,  with  tbe  seal  of  the 
court  annexwl  and  certllicate  of  the  judee  of 
said  court,  as  is  required  by  V.  S.  Uev.  I^iws, 
8  903  (r.  S.  Coinp.  .Stat.  1913,  S1519),  is 
admissible  as  evidence  in  the  courts  of  this 
state  in  a  suit  ui>ou  said  Judgment,  even 
though  the  authentication  of  said  Judgement 
does  not  come  up  to  the  retiulrenients  of 
Itev.  Tjiws  1910,  S  ^10^ 

Block  V.  Schnfer,  02  Okla.  114,  1C2  Pac. 
4o(t. 

S  164.   Acl6,  records,  and  judicial  proceedings 

of  otber  stales. 
S 165.   Requisites   of  exemplification  or 

rertificate. 

(IROR)  A  foreign  Judgment  is  not  admis- 
sible in  evidence,  uuless  certified  by  the  pre- 
siding Judge  of  the  court,  as  required  by 
Kev.  Stilt,  r.  S..  §i)0<i  {V.  S.  Comp.  Stnt. 
]«01.  p.  077). 

Schwab  Clothing  Co.  v.  Cromer,  1  lud. 
Ter.  6fil,  43  S.  W.  951. 

(lOlfi)  The  certified  copy  of  the  foreign 
Judgment  snetl  on  held  to  he  iH'operiy  au- 
tlieutlcated  under  the  act  of  Congress  (Rev. 
Stat  V.  8.,  8905  ir.  S.  Comp.  Stat.  1913. 
Jir>19]),  ivlating  to  the  authentication  of 
records  in  Judicial  procee<Hngs. 

Slrafeldt  V.  Bank  of  .Mound  City,  01 
Okla.  194,  lliO  I»ac.  023. 


(C)     PRIVATK  \VUiTIN«S  AND  ITBLl- 
CATIONS. 

In  criminal  prosecutions,  see  Criminal  I^w. 

I'se  of  documents  to  refresh  memory  of  wit- 
ness, see  Witnesses,  SS  72,  73. 


S 166.  ConveranMs,  contract^  and  other  in- 
■tmmenu. 

(1803)  In  an  action  of  forcible  entry  and 
detainer,  deeds  are  admissible  in  evidence  to 
establish  the  right  of  ix>Bsesslon,  but  not  for 
the  pur|)ose  of  luwlng  title.  When  mcb. 
deeil  is  admitted,  the  opiwsite  party  can  not 
que^ftiou  tbe  title  under  the  dee<l.  He  ciin 
only  question  bis  right  of  ijosse^slon. 

Olds  r.  Oonger,  1  Okhi.  232,  32  I'ac.  337. 

(ISiMf)  Where  mortgaged  proi)erty  Is 
taken  from  tbe  mortgagee  by  attaching  cred- 
itors of  the  mortgagor,  after  condition 
broken  and  delivery  of  the  possession  to  the 
mortgagee,  and  tbe  mortgagee  brings  suit 
for  conversion,  allying  ownership  of  tbe 
goods,  the  mortgage  Is  one  of  the  evidences 
of  title,  and  It  is  not  error  to  permit  tbe 
same  to  be  Introduceil  in  evidence  In  suit|)ort 
of  the  all^itions  of  ownership. 

lllxon  V.  Ilubbell,  4  Okla.  224,  44  Pac. 
222. 

(1908)  It  is  not  error  to  admit  a  deeil 
in  evidence,  tbough  tbe  certificnte  of  ac- 
kuowledgment  beare  date  prior  to  the  ac- 
knowledgment of  tbe  execution  of  the  deed. 
If  from  the  Instrument  it  aiipcars  that  It 
was  actually'  made  at  the  time  of  Its  ac- 
knowledgment, and  the  conflict  of  dates  was 
a  cl«*icul  error. 

Mosier  r.  Momseu,  13  Okla.  41,  74  Pac. 
905. 

{V.ntS)  A  chattel  mortgage,  in  evidence, 
stating  that  tbe  mortgaged  property  was 
owne(I  by  an<l  was  in  imssesslon  of  mort- 
gagor, will  be  regarded  as  prima  facie  evi- 
dence of  the  truth  of  the  statement 

Coekrell  v.  Schmitt,  20  Okla.  207,  94 
Pac.  521. 

(lIKtS)  In  an  action  for  bretich  of  coven- 
ant of  warranty,  defendant  can  offer  In  evi- 
dence an  instrument  waiving  all  right  of 
action  thereon,  though  description  of  deo<I 
containing  warranty  is  erroneous ;  the  de- 
fendant not  being  alisolutely  bound  by  the 
terms  of  ttie  instniment  so  as  to  prevent  him 
from  introducing  other  testimony  which 
niight  be  necessary  to  show  Its  connection 
with  the  mutter  In  dispute. 

Iloffmnn  v.  Ilenricks,  21  Okla.  479.  96 
Pac.  3S9. 

(1i)1i!)  In  an  action  on  a  life  Insurance 
IK>|]cy,  an  a]ipllcation  ])uri>ort!ng  to  be  signed 
by  insured  Iiy  nu-rk  was  held  j)roiierly  ex- 
cludes! from  evidence,  where  tlie  !)erson  sign- 
ing tbe  aitplicatlon  as  "witness"  testified 
ttuit  he  did  not  sign  the  Insured's  name,  nor 
witness  her  mark,  or  see  any  one  sign  her 
iinmc.  es|ie<'i«!]y  wliere  insured  was  an  edu- 
cated woman  who  always  slgneii  her  name 
in  full. 

Kmlnent  Household  of  (Columbian  Wood- 
men V.  Prater,  37  Okta.  OOfi,  133  Pac. 
48. 

(1916)  Where  tbe  description  In  a  mort- 
(fflge  of  the  property  thereby  conveyed  is  un- 
ambiguous, and  there  Is  no  description  In 
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siiid  mortfaiKc  wbich  will,  nlded  by  inquiry 
which  the  inortgnge  Itself  indicntes,  show 
tliat  property  sued  for  is  embraced  lu  the 
uiortgaee  offered  lu  evidence,  the  admission, 

over  objection,  of  siifd  mortgiige  in  evidence 
is  prejudicial  error. 

Kofr  V.  Ijiir,  —  OklM.  — ,  I'Ki  Pac.  185. 

§  167.   Books  of  account. 

(iy03)  Tlie  fact  that  niorcliundise  was 
charged  on  the  Iwoks  of  tlie  vendor  to  the 
party  to  whom  it  was  delivereil  is  conijietent 
evidence  as  tending  to  show  that  the  sale 
was  made  to  It  and  uix>n  its  credit.  How- 
ever, such  fact  is  not  coaeluslve  evidence, 
and  is  open  to  explanation, 

Kesler  v.  Cheadle,  12  Oklii.  4«t),  72  Pac. 
367, 

(lt)00)  In  an  action  for  conversion  of  cat- 
tie  sold,  there  was  no  error  In  excluding 
testimony  of  the  bookke«'!H?r  showing  entries 
made  from  the  scale  tickets  delivered  to  hin* 
by  the  defendjints'  employe  at  the  stock 
yards  some  days  after  the  delivery  of  the 
cattle. 

Drumm-Hiito  Coniniission  Co.  v.  Kdnils- 
son.  17  Okla.  344,  S7  I'm:  yil. 

(190S)    Original  boiiks  of  account  arc  the 
liest  evlden<'e  of  their  contents,  and  oople." 
thereof  made  by  nofciry  In  takinir  deposi- 
tions were  proi>erly  rejected,  when  objected 
to  before  the  notary'  and  also  at  the  trial. 
Urumm-Flato  <;7uin mission  Co.  v.  lOdniiS' 
son,  2Wi  r.  S.  "1^4,  52  1..  &\.  m\,  2S 
Sup.  Ct.  367. 

(1011)  .V  '■Ie<lc'er"  is  a  btmk  of  a*-couiifs. 
in  which  are  collcctctl  and  arranged,  cncli 
under  its  appropriate  head,  the  various 
transactions  scattered  throughout  the  party's 
journal  or  day-book,  and  Ss  tlierefore  not  a 
"book  of  original  entries."  within  the  rule. 
First  Xat.  Bldg.  Co.  v.  Vandenlwrg,  2!l 
Okla.         no  IMc,  224. 

(1011)  In  an  action  by  tlie  contractor  to 
recover  damages  from  titc  owner  niion  the 
above  theory,  the  coi'tractor's  books  of  orig- 
inal entries  would  be  admissible  and  com- 
l»etent  evidence  to  prove  the  work  done  and 
materhil  fnmislieu,  awl  value  thereof. 

Flott  Nnt.  Bldg.  Co,  v.  Vnndenhet^.  20 
Okla.  583.  11<>  PrtC.  224. 

(lOi;!)  The  original  passbook  <)f  a  hank 
customer,  containing  the  original  entries  of 
deposits  made  by  him,  and  the  f>rlginal 
checks  signed  by  the  customer  on  which  the 
dpposits  were  withdrawn,  are  conipetent  evi- 
dence of  the  fa(^s  disclosed  by  them. 

Hecuritv  State  Bank  v.  f^ssell.  3(i  Okla. 
527,  129  Pac.  746. 

(lai.?)  Entiles  In  books  made  in  the  ordi- 
nary course  of  business  at  or  near  the  time 
of  the  transaction  to  which  the.r  relate,  upon 
proof  of  the  handwriting  of  the  person  who 
made  such  entries,  in  case  of  his  death  or 


absence  ifrom  the  county,  may  be  admitted  in 
evidence. 

Paeitic  Mut.  Ufc  Ins.  Co.  v,  O  Xelll,  36 
Okln.  702,  130  Pac.  270. 

(1014)  Hooks  of  account,  c(msisting  of 
entries  made  at  or  near  the  time  of  the 
transaction  to  niiicii  they  relate,  and  made 
directly  from  reports  of  sjiltwnien  in  the 
form  of  written  nienioniiula  not  compiled 
m-  preser^■ed  in  book  form  nor  otherwise  in 
rcKiiect  to  convenience  similarlj'  avallalite, 
are  "I.KH>ks  of  orighml  entrj'." 

Xevarre  v.  Ilonea,  41  t»kla.  480,  139  Pac. 
310. 

§  168.   Private  memoranda  and  statements  in 
general. 

A  schedule  showing  Hie  wages  paid  by  a 
railroad  comiwny  to  its  trainmen,  produced 
by  a  terminal  ugent  to  whom  It  had  been 
oiilciaUy  furnished  by  the  company,  is  com- 
I>etent  evidence  ugainst  the  company  to  es- 
tabllidi  the  wages  earned  by  n  flrenuin  in  its 
service,  in  au  action  lo  recover  for  his  death. 
(1000)  Missouri.  K.  &  T.  Ry.  Co.  v.  El- 
.liott,  102  Fed.  96,  Judgment  reversed 
and  cause  remanded,  (Um)  1H4  r.  S. 
6!»5,  46  U  ed.  763,  22  Sup.  Ct.  037. 

§  169.   Letters,   telegrams,   and    other  corre- 
epondence. 

(UKIK)  When  a  letter  is  sent  by  mail. 
proi»erly  addressed,  the  presumption  of  Jts 
receipt  remains  until  overcome  by  contra- 
dictory evidence. 

lleeves  &  Co.  v.  Mnrthi,  20  Okla.  R5S,  04 
Pac.  105ft. 

( lO(iS)  Wlicre  tbrw  letter  notices  ai-e 
writleu  sinmltoneously  by  the  agent  of  one 
of  the  imrtics,  and  signetl  by  him,  contain- 
ing the  same  wonls  and  addressed  to  the 
principal  of  said  agent,  one  being  ivtained  by 
the  agent  imd  the  other  liy  tlie  luirty  sign- 
ing the  same,  and  the  other  sent  by  regis- 
tered letter  to  the  priocipal,  the  retained 
copy  when  offered  to  charge  the  jiurty  prin- 
cipal may  i»e  considered  ni»t  as  a  copy,  but 
as  an  original. 

Iteeves  &  Co.  v.  Martin.  20  Okla.  5.W,  04 
Pac.  1058. 

§  170.   Photographs  and  other  pictures. 

(10(12)  Where  iihotographs  are  proven  to 
be  true  representations  of  whatever  they 
puriwrt  to  reproduce,  they  are  admissible  to 
aid  the  Jury  to  understand  the  evidence. 

Sndth  v.  Territory.  11  Okla.  WS).  C!»  I'ac. 
805. 

(1012)  The  fact  that  pliotogra|>h«  were 
taken  at  n  tinie  one  and  two  years  after 
the  dates  of  the  resiiective  injuries,  does  not 
render  them  incompetent,  where  offered  only 
flor  the  purpose  of  showing  the  topography 
oef  the  affected  country  and  other  permanent 
conditions,  as  dlstingutshetl  from  those  of 
a  transient  or  teni)>orary  character. 

St.  Louis  &  S.  F.  R.  Co.  V.  Dale,  36  Okln. 
114,  128  Pac.  137. 
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(1912)  Photographs,  duly  verified,  are  ad- 
missible in  evidence  as  aids  to  the  Jury  in 
arrlvlug  at  an  understanding  of  tlie  evi- 
dence, or  of  the  situation  or  condition  or 
location  of  objects  or  prenalses,  material  and 
relevant  to  the  issues. 

St  Louis  &  S.  F.  R.  Co.  V.  Dale,  36  Okla. 
114,  128  Pac.  137. 

(1913)  Photographs  of  a  derailed  train 
taken  on  the  day  of  an  accident,  while  the 
conditions  of  the  wreck  remained  the  sunie, 
are  admissible  In  evidence  In  an  action  for 
personal  Injuries  resulting  from  the  wreck. 

St.  Louis  A  S.  F.  Ry.  Co.  v.  Nichols,  39 
OkU.  522,  136  Pac.  159. 

(1917)  Hie  protiative  value  of  photographs 
d^>Mids  Qpon  their  accuracy.  They  must  be 
shown  by  extrinsic  evidence  to  be  faithful 
representations  of  the  place  or  subject,  ns 
It  existed  at  the  time  involved  in  the  con- 
troversy. And  photographs  taken  to  show 
more  than  this,  with  men  in  various  assumed 
positions,  and  things  in  various  assumed  sit- 
uations, Intended  only  to  Illustrate  hypo- 
thetical situations,  and  to  exiilaiu  certain 
theories  of  the  parties,  are  incompetent. 
Colonial  Refining  Co.  v.  I>nthrop.  G4  Okla. 
47, 16fr  Pac.  747. 

5171.  Books  and  other  printed  pubUcations. 

5 172.   Statntei,   kw   reportB,   and  legal 

t«t4iookB. 

(1907)  The  law  of  the  Chickasaw  Nation 
must  be  alleged,,  and  may  be  proved  by  the 
Introduction  of  authorized  publications  con- 
taining it. 

Elliott  V.  Garvin,  7  Ind.  Tcr.  679,  ]04 
S.  W.  87S, 

$173.'  — — Scientific  and  teduiical  works. 

(1919)  In  an  action  for  death  from  an 
electric  shock  it  is  error  to  permit  a  medical 
witness  to  read  fiiim  medieval  and  scientilio 
books  as  to  voltage  that  would  produce  death 
and  state  that  he  agrees  with  the  books. 
Clinton  &  O.  W.  Ry.  Co.  v.  Dnni»p,  7r» 
Okla.  CA.  179  Pnc.  749,  ISl  Pac.  312. 

$174.   Mortality  tables  and  tables  of  ex- 
pectancy of  life. 
(1911)  The  expe<'tntion  of  life  of  one  in- 
jured by  another's  negligence  may  be  shown 
as  a  basis  for  the  estimation  of  damages  in 
a  case  where  the  evidence  tends  to  show  the 
injury  is  permanent,  and  standard  tables 
of  mortality  are  admissible  in  evidence  upon 
this  question. 

City  of  Etbawnee  v.  Slankard,  20  Okla. 
133,  116  Pnc.  803. 

(1914)  Mortality  tables,  shown  to  be  in 
general  use  in  this  country  by  Insurnncc 
companies,  are  comiietent.  but  not  conclusive, 
evidence  of  the  probable  duration  of  life,  and 
are  to  l»e  considered  by  the  jury  with  the 
other  evidence  in  the  case,  and  tlint.  too,  al- 
though they  do  not  apply  to  a  niun  in  the 
occupation  of  deceased  at  the  time  he  was 
killed. 

San  Bois  Coal  Co.  v.  Resetz,  43  Okla. 
384,  143  Pac.  46. 


(D)    PRODUCTION,  AUTHDNTIC/ATION, 
AND  ErFECT. 

Review  of  determination  of  competwicy  of 
witness  to  testify  as  expert;  see  Aiqpeal  and 

Error,  i  530. 

S  175.   Public  docnmentB,  records,  ezemplifica* 
tions,  or  official  copies. 

(18^)0)    Where  the  court  admits  in  one 
suit  nil  the  relevant  portions  of  pleading  In 
another  suit,  it  Is  not  ground  for  complaint 
that  it  refused  to  admit  the  entire  pleading. 
German-American  Ins.  Co.  v.  Paul,  2  Ind. 
Ter.  025,  53  S.  W.  442. 

(1908)  Where  plaintiff  has  brought  a  prior 
action  charging  another  person  for  the  serv* 
ices  sued  for,  but  no  Judgment  was  ren- 
dered, the  bill  of  particulars  In  the  former 
suit,  being  a  quasi  admission,  was  competent 
as  evidence. 

Cliicago,  B.  I.  &  P.  By.  Co.  t.  Mashore, 
21  Okla.  275.  96  Pac.  630. 

(1918)  It  was  error  to  admit  in  evidence 
over  objection,  a  docnment  purporting  to  be 
a  type-written  transcript  of  the  testimony 
of  11  witness  given  at  a  fonner  trial  of  said 
cause  without  the  same  being  properly  au- 
thenticated. 

Kuykendall  y.  Caldwell,  74  Okla.  — ,  179 
Pac.  463. 

§  176.   Preliminary  evidence  for  authentication. 

§  177.  NecesBity  in  general. 

(ISOtl)  Where  the  plaintiff  in  an  action 
of  replevin  fn  his  petition  claims  a  special 
ownership  in  the  goods  and  chattels  sued  for, 
by  virtue  of  a  certain  chattel  mortgage  exe- 
cuted and  delivered  by  the  plaintiff  to  cer- 
tain other  parties  than  the  defendant,  and 
where  the  defendant  plead  to  the  petition  by 
ceneral  denial  under  oath,  an  Issue  was 
formed  as  to  the  execution  of  the  chattel 
mortgage,  and  it  was  error  for  the  court  to 
permit  a  certified  copy  .of  the  chattd  mort- 
gage to  be  introduced  in  evidence  befere  the 
jury,  without  proof  of  its  execution. 

Lilly  v.  Russell  &  Co.,  4  Okla.  84,  44 
Pac.  212. 

(I!)(t0)  When  the  execution  of  a  written 
instrument  is  denied  under  oath,  before  a 
witness  can  be  pennitte<1  to  testify  to  the 
genuineness  of  the  signature  thereto  It  must 
be  shown :  First,  that  the  witness  was  pres- 
ent and  saw  the  instrument  executed;  or, 
second,  that  he  is  ncqualnled  with  the  writ- 
ing or  signature  of  the  party;  or,  third,  that 
such  witness  is  competent  to  testify  as  an 
expert  by  a  comparison  of  the  disputed  sig- 
nature with  other  writings  or  signatures  ad- 
mitted or  proven  to  be  genuine. 

Archer  v.  United  States,  »  Okla.  56D,  W 
Pac.  268. 

(1014)    Evidence  examined,  and  its  ad- 
mission held  not  to  be  prejudicial  error. 
Manning  v.  Maytubby.  42  Okla.  414,  141 
Pac.  781. 
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(1914)  Where  an  instnimetit,  purporting 
to  be  a  lease  executed  by  the  guardian  of  a 
minor  Indian,  Is  not  shown  to  ha\e  been 
executed  upon  the  order  of  court  of  pro- 
bate, as  provided  by  Stat.  Ind.  Ter.  §  240S, 
ia  offered  in  evidence,  an  objection  to  its 
competency  is  properly  susbtined. 

Fisher  V.  McEeeniie.  43  Okla.  577,  143 
Pac.  SCO. 

(1915)  Where  objection  is  made  to  the 
Introduction  of  an  Instrument  in  evidence 
because  it  has  not  been  identified,  the  testi- 
mony of  a  witness  that  be  saw  the  instru- 
ment signed  Is  sutflclent. 

Crowder  State  Bank  v,  American  Pow- 
der MlUs,  46  Okla.  105,  14S  Pac.  608. 

(1917)  Defendant,  to  support  the  charge 
of  adultery  made  aeainst  plaintiff,  naming 
E.  M.  S.  as  co-respondent,  offered  iu  evidence 
a  page  from  a  hotel  register  bearing  the  In- 
scription "E,  M.  S.  and  wife,  Room  50." 
Held  error  to  admit  tbis  register  without  be- 
ing identified  as  the  register  used  by  the 
hotel  on  the  date  mentioned,  and  that  it  was 
in  the  same  condition  when  offered  as  on  the 
date  of  the  inscription. 

Hartshorn  v.  Hartshorn,  67  Okla.  — , 
168  Pac.  822. 

(1918)  A  deed  regular  upon  its  face  pur- 
portii^  to  be  a  valid  conveyance  for  a  safli- 
cient  consideration  and  which  was  duly  ac- 
knowledged and  recorded  by  the  force  of 
the  statute  was  admissible  without  further 
proof  of  execution. 

Brockman  v.  Rees,  70  Okla.  — ,  173  Pac. 
B2S. 

(1918)  A  lithographic  receipt,  which  con- 
tains a  provision  UQon  the  face  thereof  that 
in  order  for  the  same  to  be  valid  it  must  be 
countersigned  by  an  authorised  agent  of 
the  company,  is  not  receivable  in  evidence 
until  a  due  end  valid  execution  thereof  or 
its  genuineness  and  authenticity  have  been 
Mtablisbed ;  the  said  receipt  not  being  coun- 
tersigned as  provided. 

Columbian  Nat  Wfe  Ins.  Co.  v.  Wlrthle, 
73  Okla.  — .  176  Pac.  400. 

Entries  in  books  of  account,  admissible 
as  evidence  under  Corap.  I^ws  1000,  §  5907, 
are  admissible  when  it  doe-s  not  appear,  by 
the  oath  of  the  person  who  made  sucb  entries, 
that  they  are  correct  and  were  made  at  or 
near  the  time  of  the  transaction  to  which 
they  relate,  or  where  proof  of  the  hand- 
writing of  the  person  who  made  the  entries, 
in  case  of  his  death  or  absence  from  the 
county,  Is  not  mad^ 

(1900)  Missouri.  K.  &  T.  Ry.  Co.  v.  Da- 
vis. 24  Okla.  677,  104  Pac.  34;  (1913) 
Muskogee  Electric  Traction  Co.  v.  Mc- 
Intlre^  37  Okla.  684,  129  Pac.  830,  133 
Pac.  Z18. 

(1911)  Entries  In  books  made  In  the  or- 
dinary course  of  business  at  or  near  the 
time  of  the  transaction  to  which  they  re- 
late, upon  proof  of  the  handwriting  of  the 


person  who  made  such  entries,  In  case  of 
his  death  or  absence  from  the  county,  may 
be  admitted  In  evidence. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Walker,  27 
Okla.  849,  113  Pac.  907. 

(1911)  Entries  in  a  book  of  accounts, 
kept  by  a  bookkeeper  employed  for  that  pur- 
pose, must  be  verified  by  the  bookkeeper,  if 
alive  and  accessible. 

First  Nat.  Bldg.  Co.  v.  Vandenberg,  20 
Okla.  5S3,  110  Pac.  224. 

(1911)  To  Justify  the  admission  of  a  par- 
ty's books  of  account  on  his  own  behalf.  It 
Is  Incumbent  upon  him  to  show  by  proper 
evidence  that  the  record  of  the  transactions 
is  a  faithful  and  honest  one. 

Fii-st  Nat  BIdg.  Co.  v.  Vandenberg.  29 
Okla.  683,  119  Pac.  224. 

5  178.  Books  of  account. 

In  order  to  render  books  of  account  admis- 
sible In  evidence  under  Comp,  Laws  1909, 
§  5907,  It  must  be  made  to  appear  by  the 
oath  of  the  person  who  made  the  entries 
that  such  entries  are  correct  and  were  made 
at  or  near  the  time  of  the  transactl(Hi  to 
which  they  relate,  or  by  proof  of  the  band- 
writing  of  the  person  who  made  the  entries, 
iu  case  of  his  death  or  absraice  from  tiie 
county. 

(1913)  Jackson  v.  Moore,  30  Okla.  234, 

134  Pac-  1114;  (1913)  St.  Louis  &  S. 
F.  R.  Co.  V.  Zickafoose,  39  Okla.  302, 

135  Pac.  406:  (1916)  Seneca  Co.  v. 
Doss,  59  Okla.  149.  158  Pac.  575. 

(1914)  Where,  In  a  mercantile  business, 
the  usual  course  Is  for  each  salesman  at 
the  time  of  the  sale,  to  make  a  memorandum 
thereof  In  the  form  of  a  "credit  ticket"  with 
carbon  copy  then  delivered  to  the  inirchaa^, 
and,  at  the  en(L  of  each  day,  to  deliver 
to  the  bookkeeper  the  original  of  such  ticket 
from  which,  on  the  same  or  next  follow- 
ing day.  the  bookkeeper  correctly,  and  In 
the  usual  course  of  business,  enters  same 
in  a  daybook,  such  daybook  is  admissible  In 
evidence,  upon  the  testimony  of  the  book- 
keeper alone  to  the  facts  hereinbefore  recit- 
ed, under  Stat  1S93,  9  4277  (Wilson's  Rev. 

6  Ann.  Stat  1903,  {  4574;  C!omp.  Lows  1900, 
§  5907),  if  such  daybook  Is  a  book  of  orig- 
inal entry. 

Nevarre  v.  Honea,  41  Okla.  480, 130  Pac. 
310. 

(1915)  The  evidence  here  examined,  and. 
same  sufficiently  idmtifles  liie  books  of  the 
bank  to  entitle  the  same  to  be  Introduced  in 
evidence. 

Blackert  v.  Lankford,  74  Okla.  — ,  176 

Pac.  632. 

§179.   Memoranda  and  statements. 

(1913)  In  cases  of  equitable  cognizance 
the  Judge  may  call  a  Jury,  or  consent  to 
one,  for  the  purpose  of  advising  him  on  ques- 
tions of  fact  and  be  may  adopt  or  reject 
their  conclusions  as  he  sees  fit  for  that 
the  whole  matter  must  eventually  be  I^ 
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to  bim  to  determine;  and  instructions  of- 
fered by  tile  iiartiea  furnlsli  no  ground  of 
error  on  aptieal  it  being  not  only  the  rigbt 
but  the  duty,  of  ttie  court,  in  such  cases, 
to  Qually  detenuiiie  all  questions  of  fact 
j(s  well  as  of  law. 

Wat-tiih-uoh-zlu'  v.  Moore,  :wt  OlUu.  031. 
iLfl  l»iic.  S77. 

(1017)  Where  buy,  shipped  to  a  commis- 
sion merchant  to  be  sold  for  the  sbipiter,  Is 
reweighod  iit  tlie  iwlnt  of  destination  by  n 
weighing  asRoctatiOR,  not  shown  to  be  au- 
thorized by  statute  to  do  public  weighing, 
and  a  controversy  arises  between  tlie  8hi(> 
per  aud  the  consignee  concerning  the  weights, 
the  sctile  tkkets  of  the  weighing  association 
are  not  ndniisKihle  In  evidence  as  tending 
to  show  weights,  ualess  such  tickets  are 
identified  nnO  their  convctneas  sliown  by 
conijietent  testimony. 

Oklahonm  Hay  &  Craln  f'o.  v.  T.  D. 
^tandnll  &  Co..  m  Okla.  277,  lliS  Par. 
1012. 

S  180.   LeHnrs,  telegrams,  and  other  cor- 
respondence. 

A  letter  not  in  i-esponse  to  a  letter  i)re- 
viously  sent  to  the  alleged  wt'Iter  is  not  ad- 
missible in  evidence  unlil  Its  authenticity 
has  been  estalillshwl  eitlier  by  proof  of  the 
handwriting  or  by  otlior  proof  establishing 
its  genuineness  tlie  mere  fact  that  it  pur- 
iKJits  to  have  lii'en  written  hy  him  nc»t  iK'ing 
sufficient. 

(l!)ir»)  C'onianclie  Mei-cantlle  Co.  v.  Mc- 
Call  Co.,  52  Okla.  7H2,  l.">;t  I'ac.  (>7r> ; 
(IJHO)  nurke  V.  Smith.  .17  Okla.  1!M;. 
ir.7  I'ac.  .■(!;  (1!H7)  Willlamstm  v.  Dn- 
vis.  74  Okla.  — .  177  Pac.  ."»i>7. 

letters  received  by  due  course  «f  mail, 
can  not,  upon  proper  objection,  be  l^ally 
ndndtteil  in  evidence  without  pnx>f  of  their 
having  been  written  l>y  the  imrty  that  said 
letters  pun^orl  to  have  been  written  by. 

ni»1»i)    Fidelity  Mut.  Life  Ins.  Co.  of 

Pliiladeliihia.  l*a..  v.  Dean,  57  Okla. 

H4.  Va;  I'm:  :jm :    (11H7)  National 

Surety  Co.  v.  Oklahoma  Nat.  Life  Ins. 

Co.,  74  Okla.  — .  Ui7>  Pac.  1(11. 

§  181.   Photographs  and  other  pictures. 

See  5  170. 

(•oionhil  Refining  Co.  v.  Ijitlii"oi>.  iH  Okla. 
47.  16B  I'ac.  747. 

(lirui)  Before  X-ray  plates  are  ndmissilde 
in  evidence,  they  must  he  identiffed  and  theii- 
nccuraey  establislied. 

Kartlesvllle  Zinc  Co.  v.  Fisher.  GO  Okla. 
i:t».  15!)  Pac.  47(i. 

§  182.   ConclaeiveneBs  and  effect. 
See  §  174. 
San  Bois  Coal  Co.  v.  llesetz.  4:t  Okla. 
:JS4.  143  Pac.  40. 

(11H2)  The  weight  to  be  given  i>hoto- 
graphs  by  the  jury  is  not  (»f  conclusive  effet't. 
as  a  matter  of  law.  Imt  depends  iiiwn  the 
skill,  accuracy  and  manner  In  which  taken, 
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and  they  are  to  be  considered  under  tbe 
same  tests  as  other  evidence. 

St.  Louis  &  S.  F.  R.  Co.  T.  Dale,  36  Okla. 
114,  12S  Pac.  137. 


XL  PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

Kvidence  of  judgment  as  eetopiiei  or  de- 
fense, see  Judgment,  SS  370-3S1. 

To  show  absolute  bill  of  sale  a  mortKage, 
see  Chattel  Mortgages,  fi  17. 

To  show  deed  absolute  on  Its  face  a  mort- 
gage, see  .Mitrtgages,  9  14. 

(A)     CONTUAIUCTIXG,    VARYING,  OR 
AlHUNG  TO  TKRMS  OF  WRITTEN 
INSTRUMENT. 

S  183.  Grounds  for  exclusion  of  extrinsic  evi* 
dence. 

(1013)  Parol  ei'idence  Is  Inadmissible  to 
(ontradict  or  vary  the  terms  of  a  valid  writ- 
ten contract. 

<iainble  v.  Klley.  3!>  Okla.  3<t.t.  135  Pac. 
31K>. 

§  184.   WritingB  excluding  extrinsic  evidence 
in  general. 

(1003)  Parol  evldmce  is  liudmlsslble  to 
ciHitradict  or  vary  the  terms  of  a  valid  wiit 
ten  instrument,  auil,  when  iiuproiwrly  ad- 
mitted, the  etniit  should  instruct  tlie  jury  to 
dlsi-egard  it. 

Moorebead  v.  I>avis,  13  Okla.  106,  73  Pac. 
1103. 

§  I8S.   Judicial  records  and  proceedings. 

(1!H4)  Wliere  a  liability  against  a  bank- 
nipt  has  !>eeu  prosecuted  to  judgment,  the 
lecord  is  dccisivp  as  to  the  character  of  the 
claim  uiKMi  which  tbe  Judgment  is  founded 
and  can  not  lie  affected  by  oral  evidence  ex- 
4-e|>t  in  case  of  ambiguity. 

aiamlieni  v.  Kirk,  41  Okla.  606.  13D  Pac. 
080. 

(102t>)  Record  examined,  and  held  that 
In  tbe  eircnnistnnces  disclosed  in  the  opin- 
ion herein  the  trial  court  did  not  err  in  ad- 
mitting in  evidence  the  testimons*  objected  to 
liy  counsel  for  the  aiipellant. 

Tliomiisou  V.  Walker,  7ft  Okla,  50.  101 
Pac.  1.-4. 

(IOl^I)  Wlien  a  [larty  to  an  action  offers 
record  eviilence  to  establish  his  title  to  real 
estate,  and  such  record  evidence  shows  that 
his  ancestor  under  whom  he  claims  title  was 
domiciled  in  Heckhnm  county,  Okla.,  at  the 
time  of  his  dwitb.  In  the  absence  of  fraud, 
accident,  or  mistake,  he  can  not  impeach 
tlie  record  l»y  i)an)l  proof  that  his  ancestor 
was  dondelleil  in  Nebraska  at  the  time  of  his 
death. 

Selfert  v.  Seifert,  S2  Okla.  230.  200  Pac. 
243. 

§  186.   Official  records  and  documents. 

(1011)  An  enrolled  bill  duly  signed  by 
the  speaker  of  the  house  and  by  the  presi- 
dent of  the  senate  In  the  presence  of  those 
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bodies,  luimediately  after  the  bill  has  been 
read  publicly  at  length,  and  the  yeas  and  nnys 
taken  thereon,  and  saeh  facts  shown  by  the 
joiiruuls,  and  later  approvwl  by  the  gov- 
ernor anil  deposlteil  in  the  offloe  of  the  secre- 
tiiry  of  stiite.  is  conclusively  iiresuuied  to 
have  been  duly  iwnsed  by  the  It^lslaturc: 
and  it  f«  hK'onii»etent  to  prove  by  the  Jour- 
nals, retiuired  to  he  kept  by  ('oust.,  art,  .">, 
9  30,  or  by  other  evidence,  that  it  did  not 
pans  in  that  form;  nor  can  the  stenoRraphlc 
notes  of  one  of  the  otflcial  reporters,  in  ef- 
fei-t,  that  the  bill  did  not  mm  the  house, 
but  was  ininiediately  |X)st|>oned,  be  used  lo 
contradict  the  Journals, 

McNeal  V.  Uitterhusch,  21>  Ukla.  223.  llli 
I'ac.  778. 

(11)13)  Since  Act  May  2!>,  1!H>S  (Se>tt<. 
I^ws  li)07-UK.  ch.  30),  {  31,  makes  It  the  duty 
of  the  coHiity  clerk  to  make  a  complete  rec- 
ord of  all  the  proceedings  of  the  county  com- 
niissiouers  in  the  establishini;  of  a  draliia^'c 
district,  tlie  iword  so  made  is  conelUHive, 
and  can  not  be  varied  by  iMiroI  evidence  iii- 
ti-oduced  in  a  collateral  proceedinjt. 

Cobb  V.  Albert!,  38  Okla.  2m».  i:i2  P«c. 
1075. 

(}013)  W'hei-e  a  luution  was  made  and 
carrletl  at  an  annual  school  meeting,  author- 
izing the  district  school  officials  to  sell  some 
piles  of  second-hand  luuiber,  It  Is  competent 
to  sliow  such  action  of  the  assembled  TOters 
by  parol  evidence,  where  the  minutes  fail 
to  make  any  mention  of  tlie  sniue,  and  where 
Kueb  minutes  show  on  their  face  that  they 
are  a  mere  abBtract  or  sj-nopsls  of  uhnt  oc- 
cnrml  at  the  meeting. 

tiilmer  v.  School  IHst.  No,  20,  Noble 
County,  41  Okla.  !■>,  13«  I»nc.  1080. 

(1015)  A  taxpayer  seekinji  to  enjoin  the 
extension  of  an  additional  tax  for  school 
puriwses,  puriwrtiug  to  be  authorized  by  an 
election  held  pursuant  to  Ilev.  Unvs  1010, 
S  T3S3,  uiHjn  the  ground  that  thirty  |>cr 
cent,  of  the  legal  voters  living  In  such  school 
district  did  not  participate  therein,  may 
establish  such  fact  by  parol  evidence,  the 
law  requiring  i-^tstratlon  of  voters  in  cities 
of  the  first  c'hisa  not  applying  to  such  elec- 
tions. 

McCreary  v.  I^,  47,  Okla,  INH,  U5  Pac. 
777. 

i  187.  Deeds. 

(1800)  I'arol  evideii<'e  is  admissible  to 
show  that  the  deliveo*  of  a  promissory  note 
to  tile  nsent  of  an  insurer  was  a  eonditlouul 
delivery  in  escrow, 

>Iplilin  V.  .Mutual  Iten.  Fund  I.ife  As.sn., 
2  ln<l,  Ter,  300.  51  S.  W.  lOOIi. 

(10IH))  It  is  not  competent  for  a  tax  deed 
holder  tu  Introduce  evidence  to  contradict 
the  recitals  of  his  tax  deed. 

Hanenkratt  r.  Hamll,  10  Okla.  219,  61 
Pac,  1050. 

Where  the  question  Is  w^hether  a  deed 
purporting  to  be  an  absolute  deed  is  in  fact 


a  mortgage,  parol  evidence  is  udniisalble  to 
show  that  it  wns  only  a  mortgage. 

(1W7)  WagK  v.  Herbert,  19  Okla.  52o, 
lt2  Pac.  250;  (1007)  (liiarantee  Oold 
Bond,  I-oan  &  Savings  Co.  v.  Edwartls, 
7  Ind.  Ter.  2!)7,  104  S.  \V.  024. 

(liK)7)  Where  there  is  uothuig  on  the 
face  of  a  deetl  reijuiring  extrinsic  evidence 
to  explain  It,  it  Is  only  a  clear  case  of  fi*aud, 
accident,  or  mistake  hi  making  the  deed  that 
will  admit  imrol  proof  to  change  it. 

Taylor  v.  Southcrland.  7  Ind.  Ter.  (MMi, 
104  S,  W.  S74. 

§  188.   Bills  of  sale. 

A  bill  of  «ile  may  be  sbown  by  ]i;irol  proof 
to  be  a  (.-linttel  mortgage. 

(liKW)  Miller  v.  <'aniplH?iI  Commisslou 
Co.,  13  Okla.  75,  74  Pac.  50";  (1!)»U) 
liogei's  v.  Nidiffcr,  0  lud,  Ter,  55, 
H2  S.  W.  073. 

§  189.  Leases. 

(1019)     Parol  evidence  Is  not  admissible 
to  vary  the  terms  of  a  written  oil  and  gas 
lease  unless  for  mutual  niistjike  or  fraud. 
Washbnni  v.  Gillespie,  261  Fed.  41. 

S  190.  MortgaRee. 

(ISOS)     I'ni'ul  evidence  will  be  received 
in  a  proceeding  In  eciuity  to  reform  a  mort- 
gage, so  as  to  make  It  express  the  intention 
of  the  parties  at  the  time  It  was  executed. 
Bynie  v.  Ft  Smith  Xnt.  Bank,  1  Ind. 
Ter.  080.  43  S.  W.  057. 

(llKCi)  Where  a  mortgage  secured  a  note, 
and  also  contained  an  express  provision  that 
It  should  secure  future  advances,  which  were 
thcreiifter  made,  tbe  lien  of  the  mortgage 
can  not  be  defeated  by  imrol  evidence  that 
when  it  was  given  nothing  more  was  contwn- 
plated  tlian  the  debt  then  existing.  Judg- 
ment (V.HH)  5  Ind.  Ter.  S3,  S2  S.  W.  082, 
reversed. 

Davis  V.  Carlisle,  142  Fed.  100. 

(1012)  The  trial  court  committed  no  error 
in  ivfuslng  tt)  permit  the  introduction  of 
IMirol  evidence  to  show  what  the  intentions 
of  the  ptirties  were  at  the  time  the  mortgage 
in  question  was  executed,  the  terms  of  the 
same  not  l>elng  ambiguous,  obscure,  or  In- 
definite, and  the  intent  being  ascertainable 
from  tbe  language  used. 

Eirkbrlde  Drilling  &  Oil  Co.  v.  Sntter- 
lee,  32  Okla.  22.  121  I'ac.  035. 

3  191,   Contracts  in  general, 

(1890)  Evidence  of  a  parol  afireenient  be- 
tween assignor  for  the  benefit  of  creditors 
and  the  assignee,  that  tbe  assignee  shoidd 
have  iwssesslon  before  the  filing  of  the  Itond 
by  the  assigne<\  is  admisaihle.  not  to  varj'  or 
contradict  the  deeil  of  assignment,  but  to 
show  right  uiH>n  subsequent  iwsseaslon  of 
the  assigned  proiiert}'. 

Fowler  T.  Blosser,  1  lud.  Ter.  36,  35 
S.  W.  237. 

I  (189S)  Where,  on  the  dissolution  of  a 
I  partnership,  the  xmrtners  effecte<l  an  absolute 
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settlement,  aod  determlued  tbe  amount  to 
which  each  was  entitled,  and  the  retiring 
member  conveyed  to  the  other  bis  entire 
Interest,  and  the  remaining  member,  by  the 
same  written  instrument,  assumed  the  Ha- 
bUltles,  and  agreed  to  pay  the  retiring  part- 
ner the  balance  due  him.  according  to  cer- 
tain terms  therein  expressed,  for  which  he 
at  the  time  made  his  notes ;  and  In  an  action 
on  one  of  sodi  notes,  it  appeared  that  the 
writings  referred  to  contnlned  no  amblga- 
Itlea,  but  were  plain  and  certain,  and  no 
fraud,  accident,  or  mistake  was  claimed; 
Aeld  that  parol  evidence  was  Inadmissible  to 
vary  tiie  terms  of  such  writings. 

Tocum  T.  Cary,  1  lud.  Ter.  626,  43  S. 
W.  756. 

Where  the  terms  of  a  written  contract 
are  clear  and  tree  from  all  ambiguity,  parol 
evidence  Is  Inadmissible  to  change  or  varj- 
its  terms. 

(19(12)  Liverpool  &  U  &  G.  Ins.  Co.  v. 

T.  M,  Richardson  Lumber  Co.,  11  Olila. 

o79,  69  Pac.  936,  judgment  affirmed 

on  rehearing,  11  Okla.  585,  69  Pac. 

938;   (1916)  Futoransky  v.  Pope,  57 

Okla.  755.  157  Pac.  905. 

A  contract  in  writing.  If  its  terms  are  free 
from  doubt  and  ambiguity,  can  not  be  al- 
tered or  contradicted  by  parol  evidence  ex- 
cept in  case  of  fraud  or  mutual  mistake  of 
facts. 

(1902)  rJverpool  &  L.  &  6.  Ins.  Co.  v. 
T.  M.  Richardson  Lumber  Co.,  11  Okla. 
685,  69  Pac.  938,  affirming  judgment 
on  rehenrlng,  11  Okla.  579,  69  Pac. 
936;  (1907)  Garrison  v.  Kress,  19 
Okla.  433,  91  Pac.  1130;  (1909)  Threl- 
keld  V.  Steward,  24  Okla.  403,  103 
Pac.  630;  (1913)  German  Stock  Food 
Co.  V.  Miller.  39  Okla.  634,  136  Pac. 
426;  (1914)  Colonial  Jewelry  Co.  v. 
Bridges,  43  Okla.  813,  144  Pac.  577; 
(1919)  Shaw  V.  Hutton,  75  Okla.  255, 
183  Pac.  477. 

(1906)  An  oral  agreement  altering  an 
agreement  In  writing  Is  not  valid  unless  exe- 
cuted, and  proof  of  Its  existence  I9  not  com- 
petfflit  to  vary  the  terms  of  the  written  in- 
strument. 

Page  T.  (Selser  Mfg.  Co.,  17  Okla.  110. 
87  Pac.  861. 

The  execution  of  a  written  contract  su- 
persedes all  oral  n^otlatlons  or  stipula- 
tions concerning  its  terms  and  subject-mat- 
ter which  preceded  or  accompanied  the  ex- 
ecution of  the  instrument,  in  the  absence 
of  fraud,  accident,  or  mistake;  and  repre- 
sentations made  prior  to  or  contemporane- 
ous with  the  execution  of  the  written  Uj- 
strumrat  are  inadmissible  to  change  or  add 
to  the  terms  plainly  Incorporated  Into  the 
written  contract. 

(1908)  McNfnch  v.  Northwestern  Thresh- 
er Co..  23  Okla.  886.  100  Pac.  624; 
(1907)  Garrison  r.  Kress,  19  Okla. 
433,  91  Pac.  1130. 


(1908)  Where  a  signature  to  written  con- 
tract was  induced  by  misrepresentations  as 
to  its  contents,  a  party  may  Introduce  parol 
evidence  of  contemporaneous  acts  and  con- 
versatlons  to  show  the  true  nature  of  tlie 
agreement. 

T.  ft  H.  Smith  ft  Co.  t.  Tfaesmann,  20 
Okla.  133,  93  Pac.  977. 

(190S)  Where  defendant,  in  action  on 
guaranty,  alleges  that  he  was  induced  by 
fraud  and  fraudulmt  representfUiona  to  Aga 
the  alleged  guaranty,  parol  evidence  la  ad- 
missible to  show  whether  the  misrepresenta- 
tions, as  to  the  contwts  of  the  contract, 
were  made  in  order  to  Induce  Its  execution 
by  the  defendant 

T.  ft  H.  Smith  &  Co.  v.  Thesmann,  20 
Okla.  133,  93  Pac.  977. 

(1013)  Where  a  contract  rests  partly  In 
parol  and  partly  in  writing  It  can  not  be 
contradicted  by  parol  evidence. 

Hope  T.  Peck.  —  Okla.  — .  132  Pac.  S44. 

(1913)  Whei'e  iwrsons  meet  and  negotiate 
concerning  a  contract,  and  discuss  Its  pro- 
posed terms  and  conditions,  and  finally  end 
the  matter  by  executing  a  written  contract 
fully  covering  the  subject.  It  represoits  the 
final  agreement  of  the  parties,  and  oral  evi- 
dence tending  to  vary,  contradict,  enlarge, 
or  narrow  the  terms  of  the  writing  is  not 
admissible. 

Miller  Bros.  v.  McCall  Co.,  37  OUa.  634, 
133  Pac.  183. 

(1913)  In  the  absence  of  proper  allega- 
tions of  fraud,  duress,  accident  or  mistake, 
testimony  which  tends  to  contradict,  change, 
vary,  or  add  to  the  conditions  or  considera- 
tion plainly  incorporated  in  a  written  con- 
tnict  Is  not  admissible. 

Coyle  V.  Arkansas  V.  &  W.  Ry.  Co.,  41 
Okla.  648.  139  Pac.  294. 

(1014)  Parol  evidfflice  is  not  admissible 
to  vary  the  tenns  of  a  subscription  to  the 
capital  stock  of  a  corporation. 

Uuster  V.  Newkirk  Creamery  ft  Ice  Co., 
42  Okla.  440.  141  Pac.  790. 

(1915)  Both  the  statute  and  the  common 
law  prohibit  the  Introduction  of  prior  or 

contemporaneous  oral  testimony  to  contradict 
or  vary  the  terms  of  a  written  agreement 
Spauldtng  v.  Howard.  51  Okla.  502.  162 
Pac.  106. 

A  contract  in  writing,  if  its  terms  are 
free  from  doubt  or  ambiguity,  must  be  per- 
mitted to  speak  for  Itself,  and  can  not  by 
the  courts,  at  the  Instance  of  one  of  the 
parties,  be  altered  or  contradicted  by  parol 
evidence,  unless  in  case  of  fraud  or  mutual 
mistake  of  facts,  and  this  principle  Is  ap- 
plicable to  contracts  of  insurance. 

(1915)  Brown  v.  Connecticut  Fire  Ins. 
Co.  of  Hartford,  Conn..  52  Okla.  392, 
153  Pac.  178;  (1921)  Vaughn  v.  Smith, 
80  Okla.  244,  196  Pac.  764. 
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(1^8)  Parol  evidence  is  not  admbntble  to 
TBiT  the  terms  of  a  written  contract  hvt 
parol  evidence  may  be  Introduced  to  iwoTe 
a  separate  parol  osreemoH:  constituting  a 

condition  precedent  to  tbe  taklnff  effect  of 
a  written  contract 

J.  M.  Hoard.  Jr..  Co.  y.  Grand  Rapids 

Showcase  Co..  —  Okla.  — ,  173  Pac. 

844. 

In  the  absence  of  fraud,  accident  or  mis- 
take, parol  evidoKe  Is  not  admissible  to 
vary  or  contradict  the  expressed  terms  of  a 
written  contract.  A  plain  and  nnambigu- 
ous  contract  leavea  no  room  for  construc- 
tion. The  courts  will  try  to  Kire  a  con- 
tract snch  construction  as  will  make  it  cer- 
tain, but  can  not  chance  its  terms  or  make 
a  new  contract 

(1918)  Garber  t.  Hauser,  76  Okla.  292, 
185  Pac.  436;  (1921)  Romans  v.  Shan- 
non, SO  Okla.  199,  195  Pac.  298. 

S  192.  Contracta  of  sale  or  exchange. 

(1910)  Where  a  contract  specifies  no 
time  for  the  d^ivery  of  the  xoods  ordered, 
the  law  implies  a  d^rery  thereof  within 
a  reasonable  time,  and  will  not  permit  thi» 
imjdicatlon  to  be  rebutted  by  parol  testimony 
going  to  fix  a  definite  time,  because  this 
varies  the  contract. 

Cameron  Coal  &  Mercantile  Co.  v.  Unl- 

Tersal  Metal  Co.,  26  Okla.  615,  110 

Pac.  720. 

S  193.   Bills  uid  DotM. 

(1896)  Where  snch  an  ambiguity  exists 
on  the  face  of  a  note  that  the  comt  can 
not  say  what  the  contract  does  express,  parol 
evidence  is  admissible  to  eicplaln  the  con- 
tract but  not  to  modify  or  change  it 

Keokuk  Falls  Imp.  Go.  t.  Klngsland  & 
Douglas  Mfg.  Co.,  S  Okla.  32,  47  Pac. 
484. 

(1899)  Parol  evidence  Is  admitwlble  that 
a  note  containing  aj  promise  to  pay  a  certain 
sum  as  premimn  on  delivery  of  a  policy  on 
the  life  of  the  maker  was  placed  in  the  bands 
of  the  company's  agent,  to  be  held  by  him 
till  the  maker  could  look  into  and  become 
satisfied  with  the  insurance  proposed,  and 
h&ice  that  his  being  so  satisfied  was  a  con- 
dition precedent  to  a  legal  d^ivery. 

Mehlin  v.  Mutual  Keserve  Fund  Life 
Assn..  2  Ind.  Ter.  396,  51  S.  W.  1063. 

(1916)  Where,  at  the  time  of  the  execu- 
tion of  notes  and  mortgage  securing  the 
same,  it  was  orally  agreed  that  in  case  of 
default  in  payment  and  on  foreclosure  of 
the  mortgage  the  proceeds  should  first  be  ap- 
plied on  certain  of  the  notes  signed  by  sure- 
ties, and  there  has  been  a  default  and  th^ 
proceeds  of  the  mortgaged  property  hare 
been  received  hy  the  payee  of  the  notes,  parol 
evidence  Is  admissible  to  show  the  existence 
of  snch  contemporaneous  coUat^I  agree- 
ment as  to  the  aj^lcation  of  the  mortgage 
funds,  since  such  proof  does  not  have  the 
effect  of  varying  the  terms  of  the  notes. 
Continental  Gin  Co.  v.  Stocker,  285  Fed. 

1000; 


S  194.  Contracts  of  Inmranoe. 

A  policy  of  insurance,  if  its  terms  are  free 
from  doubt  can  not  st  the  instance  of  one 
of  the  parties,  be  alt^%d  or  contradicted  by 
parol  evidence,  unless  in  case  of  fraud  or 
mutual  mistake. 

(180S)  U^li^  Inv.  Co.  V.  Shawnee  Fire 
Ins.  Co.,  16  Okla.  1,  83  Pac.  918 ;  (1905) 
Olsh  V.  Insurance  Co.  of  North  Amer- 
ica, 16  Okla.  59.  87  Pac.  869. 

i  195.   Contracts  of  carriage. 

(1895)  In  an  action  to  recover  damages 
for  an  unreasonable  delay  in  transporting 
cattle  under  a  written  contract  of  shipment, 
evidence  of  a  conversation  had  with  defend- 
ant's shipping  agent  shortly  before  execution 
of  the  contract  is  admlsslUe  to  show  notice 
to  the  carrier  of  the  idaintlff's  intention  to 
sell  hia  cattle  on  a  particular  day. 

Missouri  Pac.  By.  Co.  v.  HaU.  66  Fed. 
868. 

§  196.  Receipts. 

(1893)  In  a  suit  to  enforce  an  equitable 
mortgage  of  personalty,  parol  evidence  la 
admissible  to  vary  or  contradict  the  bill  of 
sale  of  the  property  In  so  far  as  it  is  a  re- 
ceii>t  for  the  purchase  money,  just  as  if  the 
receipt  were  separate  from  the  bill  of  sale. 
Blddle  T.  Hndgins,  58  Fed.  ,  490. 

(1915)  A  timple  receipt  Is  an  admlaslrai 
only,  and  not  a  contract,  and,  like  any  other 
admission,  may.  be  explained  or  contradicted 
by  parol,  but  If  a  contract  be  Incorporated 
in  a  receipt  the  receipt  may  be  explained 
or  contradicted  by  parol,  but  the  contract 
can  not  be,  except  in  case  of  fraud  or  mis- 
take. 

Kobertson  t.  Vandeventer,  51  Okla.  561, 
162  Pac.  107. 

(1915)  Where  the  parties  had  two  dis- 
tinct contracts,  one  to  drill  an  oil  and  gas 
well  in  Oklahoma,  and  the  other  to  drill  one 
In  Kentucky,  a  receipt  in  the  following  form : 
"Bartlesvllle.  Okla..  July  10,  1912.  Rectired 
of  J.  B.  Robertson  for^-ntne  24-100  dollars. 
In  full  of  all  demands  to  date.  And  we 
further  agree  and  guarantee  to  pay  any  lien 
claims  filed  agnlnst  Hammer  lease  for  work 
on  w^l  No.  3,  drilled  by  M.  D.  Vandeventer 
and  Completed  May  27,  1912,"  may  be  ex- 
plained by  parol  evidence  to  show  that  It 
I'elated  to  the  Oklahoma  contract  only. 
Robertson  v.  Vandevrater,  51  Okla.  661, 
152  Pac.  107. 

A  deposit  slip,  executed  by  a  bank  and 
delivered  to  a  depositor,  la  not  a  written 
contract  In  which  all  orQl  negotiations  and 
stipulations  are  merged,  but  it  is  merely  a 
receipt,  constituting  prima  facie  evidence 
that  the  bank  received  tlie  sum  stated  at 
that  time,  which  may  be  exiAalned  or  con- 
tradicted by  parol  evidence. 

(1917)  American  Home  Life  Ins.  Go.  v. 
Citizens  State  Bank  of  Headrlck.  66 
Okla.  198,  168  Pac.  437;  (1918)  Amer- 
ican Nat  Bank  of  Stigler  t.  Funk,  68 
Okla.  — .  172  Pac.  1078;  (1919)  Cltl- 
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zeiis  B:iiik  of  Headrkk  v.  Citizens 
State  Bunk  of  Altiis,  Oklii.  225.  1S2 
I'ac.  (557;  (1021)  Hustings  v.  Hugo 
Xut.  Bank,  SI  OklH.  IS!}.  l')T  IMo.  457. 

(1i)lS)  While  a  rec>cii>t  i8  nut  an  iiistru- 
uetit  that  the  law  miulreti  for  tlie  protection 
of,  or  :is  notice  to,  thlnl  piirtlea  but  Is  oiUy 
Iirimo  fiicle  evidence  of  tbe  t><>yi»ent  of  nu 
obllsutlon  due  froui  one  iwrtwu  to  another, 
and  In  ttuch  trnnsactlou  tbe  general  ]mblfe 
nnd  third  parties  are  usually  Buppoged  to 
have  uo  Interest,  yet,  where  a  jjerwm.  through 
nesrllgem'e  or  indilTeronce,  sutTers  another 
to  wrongfully  mid  fnuiduleuHy  obtain  a  re- 
<-eipt  from  him  showing  piiyuient  in  full  for 
certiiln  chaltels,  and  on  the  strength  of  sudi 
receipt  an  Innocent  tliittl  party  subsequently 
purc-lingos  a  iwrtlou  of  aakl  chattels  in  good 
faith.  Idfl  that  the  rights  of  tlie  Innocent 
third  party,  who  under  tlie  flrcuniHtantes 
bud  a  right  to  and  did  give  full  cre<lil  to 
BUch  reteii>t,  will  be  protected  as  against  the 
one  who  uegllKently  exei'uted  and  dellvercil 
the  receijit 

Kuykcndal!  v.  T^mbert,  as  Okla.  — .  17^ 
I'ac.  ti57. 

8  197.   Memoranda  not  constituting  contract  or 
dispOBilion  of  property. 

(1018)  A  memorandum  relied  uijon  hy 
the  plaintlfl's  in  error  as  a  written  contract 
exaiuineil,  aud  held  insufficient  to  constitute 
a  contract,  so  as  to  preclude  the  right  of  re- 
covery In  this  action  to  the  defendants  in 
error, 

farter  Oil  Co.  v.  (iorr,  70  Okla.  — ,  174 
I'ac.  40S. 

5  198.   Writing  incomplete  on  its  face. 

Wliorp  an  oral  contract  is  partially  re- 
duced (o  writing,  and  tlic  writing  evidencing 
it  is  ni't  a  complete  and  final  stJitement  of 
the  entire  transaction,  iwrol  evidence  not 
incons'istent  with  sucli  written  contract  i? 
aduiissihle  to  show  the  full  iigrcenient. 

(liJUil  Smith  V.  Bond,  M  Okla.  112.  l.Vi 
Pae.  IIIC;  (lOlO)  O.  K.  Transfer  & 
Storage  Co.  v.  Xelll,  50  Okla.  2!>1.  l.Ti) 
Pnc.  272;  (1010)  Kawllngs  v.  Ufer. 
fil  Okia.  29»,  101  Pae.  IfSi:  (101S) 
Jesse  French  Piano  &  Organ  Co.  v. 
BodovKz,      Okla.  ~,  174  Pac.  703. 

8  199.   Evidence  e^trineic  to  writing  in  general. 

(J{K)7)  T'mler  Stat.  lSi>."J,  §  S22  (Wilson's 
Itev.  &  Ann.  StJit.  1003,  §  7S1).  the  execution 
of  a  written  contract  sujK'rswles  all  oral 
negotiations;  and,  where  a  note  is  given  as 
a  subscription  to  a  railroad,  evidence  of  any 
representations  made  at  the  time  of  the  exe- 
cution are  biadnilssible  to  vary  its  condi- 
tions. 

(iuthric  &  W.  11.  Co.  V.  Ilbodes.  10  Okla. 
21.  01  Pac.  IIIJI. 

(l!H(i)  Objei-tions  to  the  rulings  of  tlie 
conrt,  uiion  the  introduction  of  evidence,  and 
the  giving  and  refusing  of  lustruetions,  eic- 
amined.  and  such  rulings  beld  to  be  free 
fnnn  prejudicial  error. 

Fist  State  Bank  of  Indiahoma  v.  Me- 
nasco,  55  Okla.  74S,  155  Pac.  201. 


8  200.    Date  of  instrument 

(101S)  Parol  testimony  Is  admissible  to 
vary  the  date  as  expressed  In  a  deed  to  land, 
wlieii  such  date  Is  In  Issue. 

Bandolrdi  v.  Mullen,  73  Okla.  — ,  17S 
Pac.  512. 

8  201.  SuBtolning  validity  of  iiMtrnmflnt. 

11021)  I*arol  testimony  Is  not  admissible 
for  the  I'uriMse  of  purging  a  contract  of  Its 
Illegality. 

Maun  v.  Brady,  SO  Okla.  290,  100  Pac. 
34(1. 

§  202.  Matters  not  included  in  writing  or  for 
which  it  docs  not  provide. 
(1S9!>)  Where  only  part  of  an  agreement 
was  ie«Uiced  to  writlmi,  oral  evidence  was  ad-- 
inlsftlbie  to  show  other  imrts  of  the  agree- 
ment, not  inconsistent  with  the  writing. 

Vox  v.  Tyler,  3  Ind.  Ter.  1,  53  8.  W. 
4(i2. 

(1010)  Where  tbe  contract  sitecltles  no 
time  for  delivery  of  the  goods  ordered,  the 
law  Implies  a  deliverj'  thereof  witbin  a  rea- 
sonable time;  and  will  nut  permit  this  Impli- 
cation to  be  rebutted  hy  iwrol  testimony 
going  tn  Ox  a  definite  time  because  this  varies 
the  contract. 

Cjimeron  Coal  &  Mercantile  Co.  v.  Uni- 
versal Metal  Co.,  2C  Okla.  015,  110 
Pac.  721  f. 

9  203.  FarticB  to  inMmment  or  obligation. 

(1803)  Parol  evidence  U  admissible  to 
show  that  in  a  lease  executed  by  an  agent 
n  mistake  wns  made  as  to  tbe  principal's 

name. 

Olds  V.  Conger,  1  Okla.  232.  32  Pac. 

337. 

(IfSOO)  A  slguer  of  a  note  who  describes 
himself  therein  merely  as  a  director  or  trus- 
tee or  agent  for  a  i)ersou  or  c-orporatlon  can 
not,  in  the  absence  of  anything  in  the  body 
of  the  note  to  show  that  it  Is  the  obligation 
of  his  prlnciiMil,  show,  by  parol,  that  be 
signed  mer^y  as  agent. 

Keokuk  Falls  Imp.  Co.  v.  Kingsland  & 

I>onglns  Mfg.  Co.,  5  Okla.  32,  47  Pac. 

4S4. 

(1010)  In  an  action  on  a  note,  made  |my- 
abie  to  a  trustee,  where  tlie  beneflclary  Is 
specifically  named  therein,  and  tliere  Is  no 
doubt  or  ambiguity  as  to  the  identity  of  such 
beneficiary,  It  Is  error  to  admit  ]>arol  evi- 
dence to  vary  the  terms  of  such  Instrument 
to  show  that  another  was  Intended  as  such 
beneflcinry. 

Roberts  v.  Morgan,  50  Okla.  313,  156 
i'ac.  310. 

3  204.    Nfltare  of  consideration. 

Wlicre  plaintiff  executed  notes  to  trustees, 
payment  being  conditioned  only  on  construc- 
tion of  a  railroad  to  M.,  and  the  trustees 
made  a  written  assignment  thereof  to  K., 
trustee,  reciting  that  the  conBlderntion  there- 
of was  the  benefit  to  be  derived  from  con- 
struction of  the  road  to  such  town.  It  can 
nut  Ih*  shown  that  part  of  the  consideration 


Digitized  by  Google 


071  [2  0kln.  nig.l 


EVIDEXCE.  XI.  (A). 


S207 


was  tbe  Invalid  agreement  that  no  depot 
should  lie  between  M,  and  another  town.,  .by 
oral  testimony  that  when  the  contract  of 
assignment  was  executed  the  person  who 
represented  K.  nspiired  the  [lersons  who  made 
the  alignment  tluit  be  would  have  K.  make 
aucta  an  ngreeineiit  the  next  day. 

(11)*)7)  FarrliDCtnii  v.  Stiickey.  7  Ind# 
•rep.  304,  KM  S.  W.  tt47;  (1907)  Hud-' 
son  V.  Sttu-key,  7  Ind.  Ter.  3!«,  HM  S. 
W.  057. 

(IIRH))  A  note  stating  that  It  was  exe- 
cuted In  consideration  of  credit  Kmnte*]  to 
n  third  person  for  soods  purchased,  cnn  not 
lie  contradicted  by  parol  evidence,  in  the 
absence  of  fraud,  a«'ident.  or  infstiike. 

McXInch  V.  Northwestern  Tliresher  Co.. 
23  Okln.  3S«,  UtO  Pae.  r>24. 

(lOOO)  rnder  Wilson's  Rev.  &  Ann.  Stat. 
lOftB,  S  7K1,  It  could  not  be  shown  that  a 
railrond  aid  eoustruetion  note  waa  ii)M>n  an 
AddftionnI  parol  eonslderation  that  a  depot 
should  be  locate*!  at  a  given  point. 

Southard  r.  Arkansas  Valley  &  W.  Ity. 
Co..  24  Okla.  40S.  103  Pae.  7rin. 

(1015)  That  the  deed  recite<l  a  consid- 
eration did  not  render  evidence  of  tlie  real 
consideration  incompetent. 

Perry  v.  Jones,  4S  Okla.  302,  l.Vi  Pac 
108. 

( 1»18)  In  view  of  Rev.  I^iwa  1»10. 
SS  4000,  407S,  a  promissory  note  and  the 
contract  Is  not  conclusive  as  to  the  considera- 
tion and  purpose  for  wbiob  the  Instmnieiits 
are  given. 

Bunk  of  Commerce  of  Sulphur  v,  Web- 
ster, 70  Okla.  — .  172  Pac.  043. 

(1010)  Tlie  consideration  clause  lu  a  deed 
of  conveyanc>e  is  conclusive  for  the  purpose 
of  giving  to  the  operative  words  of  the  deed, 
but  for  every  other  pur]M)se  It  is  oi)en  to 
ex])lanatIon  by  parol  proof,  and  Is  prima 
facie  evidence  onl,v.  of  the  amonnt.  kind, 
and  receipt  of  the  consideration. 

Tayiah  v.  Bunnell,  77  Okla.  40.  Iso  Pac. 
240. 

(1010)    In  an  action  to  recover  the  pur- 
chase price  of  lands,  tlie  true  couHidemtion 
of  a  deed  may  be  shown  by  parol  evidence. 
Tayiah  v.  Bunnell,  77  Okla.  40.  ISO  Pac. 
240. 

§  205.   Existence  of  condition  or  contingency. 

(IJH"))  The  admission  of  oral  evideiH-e  to 
explain  the  possession  of,  and  to  prove  that 
the  delivery  of,  a  written  contract  was  con- 
ditional, and  that  »:ucb  delivery  was  not  to 
become  efTective  until  tbe  bapitening  of  some 
other  ey&nt.  Is  not  a  violation  of  the  rule 
whl'-h  would  prohibit  the  introduction  of 
oral  evidence  to  contradict  or  vary  the  terms 
of  tbe  contract. 

Williamson  v.  ScnlLr,  52  Oklo.  Kil,  ir.2 
P.-iC.  830. 

S  206.   ExiBtence  or  accrual  of  liability. 

(1020)  In  a  suit  for  a  personal  injury 
where  two  or  more  acts  of  negligence  are 


alleged,  a  Judgment  upon  a  general  verdict 
therein  rendered  Is  not  conclusive  as  to 
whether  one  or  both  acts  of  negligence  were 
proved,  In  an  action  by  the  losing  party  in 
tlie  first  suit,  over  anil  against  one  who  is 
iMJUnd  by  law  or  contract  to  hold  him  harm* 
less  from  linbiliiy  trom  one  of  the  acts  of 
n^ligence  only.  Oral  evidence  is  admissible 
to  prove  which  act  of  negligence  allied  Is 
the  piiniarj*  cause  of  the  injur}',  or  whether 
both  contributed  thereto. 

Missouri.  K.  &  T.  U.  Co.  V.  Ellis,  78 
Okla.  ino,  ISO  Pac.  3«:t. 

§  207.   Nature  and  extent  of  liability. 

(ISOO)  On  an  Issue  as  to  whether  certain 
chattel  mortgages  con8titute<l  an  assignment 
for  creditors,  evidence  of  a  mortgagor's  in- 
tent in  executing  them  is  not  objectionable 
as  contradicting  the  terms  of  a  written  in- 
strument. 

Smith  V.  Moore,  2  Ind.  Ter.  120.  48  S. 
W.  102.5. 

(1000)  Parol  testimony  is  admissible  to 
.show  that  one  who  signed  a  ni>te,  adding 
"Se<'*y  Knid  Town  Co."'  to  his  name,  signed 
the  note  in  his  olHcInl  capacity  as  secretary, 
and  that  it  was  undcrstond  between  the  par- 
ties at  (be  time  that  lie  was  to  hind  the 
ciniwration.  and  not  himself  individnally. 
Jane.s  v.  Citizens'  Bank.  0  Okla.  r>10.  00 
Pae.  200. 

Vndcr  Itev.  I-aws  1!H0,  S  10."1.  it  was  iield 
that  plaintiir  «-as  entitled  to  show  that, 
though  he  appeared  to  be  a  princiiwl,  be 
was  in  fact  a  surety  on  a  note. 

(UKX))  Stovall  V.  Adair.  0  Okla.  20O.  00 
Pac.  2.S2:  (1015)  Wills  v.  Fuller,  47 
Okla.  720.  150  Pnc.  003. 

(1000)  Rut  parol  evidence  Is  admissible 
to  show  the  relation  of  surety  to  tbe  In- 
strument where  the  party's  name  appears  as 
prluciiml,  only  when  the  instrument  Is  In 
the  hnnda  of  the  original  party,  or  where 
the  person  taking  it  did  not  do  so  on  the 
faith  that  the  apparent  eharacter  of  the  imr- 
tles  was  their  real  character. 

Stovall  V.  Adair,  tt  Okla.  (t20.  00  Pac. 
282. 

(1007)-  While  itnrol  evidence  will  be  rc- 
ce'veil  to  explain  tliat  a  note  was  execute<l 
by  the  maker  for  tbe  accommoilation  of  an- 
other, or  to  be  lield  as  collateral.  It  Is  In- 
admissible to  defeat  recovery  thereon,  where 
the  pa.vee,  on  tiic  strength  of  the  execution 
and  delivery  of  the  note,  and  at  the  request 
of  the  nniker,  extended  cmlit  to  a  third 
jwrty. 

Wllloughby  V.  Ball,  IS  Okla.  uSTt.  00  Pnc. 
1017. 

(I!H)7)  Where  the  president  of  a  bank 
executes  a  note  and  has  the  money  deixwlted 
to  the  credit  of  his  bank,  and  explainetl  to 
tlie  officers  of  the  bank  makiuc  tbe  loan 
that  the  hank  of  which  be  was  president 
was  to  pay  the  note,  and  It  was  onilly  agreed 
between  the  president  of  tbe  bank  and  the 
officers  of  the  loaning  bank  that  he  should 
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not  be  beld  permnnlly  responsible,  such  agree- 
ment may  be  proven  for  the  purpose  of 
showing  that  a  maker  of  the  note  executed 
it  as  an  acccimmodadun  maker  or  to  be  held 
as  coUaterul  security,  but  not  to  defeat  re- 
covery from  bira  thereon. 

WiUougbby  V.  Ball,  IS  Okin.  Kt5,  90 
Pac.  1017. 

{ 208.  Effect  of  writioB  a>  to  personi  not 
parties  thereto  or  privic*. 

Parol  evidence  U  admissible  to  contradict 

or  vary  the  terms  of  a  written  contract,  In 
an  action  in  wbioh  the  contract  assHiled  is 
between  strangers  to  the  parties  to  the  suit 
tliK>3)  Central  Coal  &  Coke  Co.  v.  George 
S.  Good  &  Co.,  120  Fed.  793;  (1901) 
Central  Coal  &  Coke  Co.  v.  fiood,  4 
Ind.  Ter.  74,  &4  S.  W.  677;  (1901) 
GeorKe  S.  Good  &  Co.  v.  Central  Coal 
&  Coke  Co.,  7  lud.  Ter.  2C8,  104  S.  W. 
613. 

S  209.   Writings  collateral  to  issoes  in  general. 

(1898)  A  contrnet  of  suretyship  being  a 
collateral  agreement,  parol  evident^  of  such 
contract  mny  be  given  in  an  action  by  the 
payee  against  the  maker  of  a  promissory 
note. 

Tnylor  v.  Acorn,  1  lud.  Ter.  430,  4r>  S. 
W.  130. 

(1901 J  Where  action  wns  brought  to  re- 
cover on  a  foiitrjict  reciting  tliat  defendant 
should  pny  for  all  piles  delivered  f.  o.  b.  nt 
S.  a  certain  sum  per  lineal  foot,  and  for  all 
plies  deliveretl  f.  o.  b.  nt  O.  a  certain  other 
sum  per  lineal  foot;  and  defendant  bad  also 
contracted  with  a  third  party  to  pay  him 
fur  plliiu;  furnished  at  certain  points,  and 
plaintiff  introduced  evidence  to  vary  the 
contract  between  defendant  and  the  third 
party  so  as  to  show  that  plaintiffs  contract 
was  for  fnmlshing  all  tbe  piling;  held  that 
It  was  not  error  to  exclude  such  evidence, 
the  terms  of  plaintiff's  contract  being  conclu- 
sive upon  it. 

Central  Coal  &  Coke  Co.  v.  (itHMl,  4  Ind. 
Ter.  74,  04  S.  W.  077. 

(1901)  In  all  action  for  materials  fur- 
nished a  railroad  contractor,  which  defend- 
ant claimed  to  have  purchased  under  nn- 
ottier  contract  with  a  third  person,  It  Is 
not  error  to  exclude  tlie  evidence  of  such 
thlnl  person  as  to  tbe  interpretation  of  his 
contract,  where  the  terms  of  tbe  contract  are 
so  clear  and  unambiguous  that  an  attempt 
to  contradict  it  could  not  have  any  weight 
with  the  Jury.  »^ 

Central  Coal  &  Coke  Co,  v.  Good,  4  Ind. 
Ter.  74,  04  S.  W.  677. 

S  210.  Evidence  for  purpose  other  than  vary- 
ing rights  or  liabilities  dependent 
upon  terms  of  writing. 

(1909)  In  the  absence  of  fraud,  accident 
or  mistake,  the  terms  of  a  written  contract 
can  not  be  varied  by  parol  testimony,  but 
after  showing  the  relation  of  the  parties, 
when  not  In  conflict  with  the  terms  of  tbe 
contract.  Is  admissible. 

Threlkeld  v.  Steward,  24  Okla.  403,  108 

Pac.  esa 


(B)  INVALIDATING  WBITTEN  INSTRU- 
MENT. 

(  211.   Matters  aEFecting  Tslidity  in  general. 

(1916)  Tbe  alteration  of  a  record  may 
be  shown  by  parol  evidence;  such  evidence 
not  t>eing  within  the  rule  excluding  evidence 
to  vary  the  record,  but  for  the  purpose  of 
showing  that  the  record  in  question  is  not 
the  true  record  which  was  actually  made. 
Sackett  t.  Rose,  55  Okla.  898.  164  Pac 
1177. 

(1919)  Where  there  are  no  allegations  of 
fraud,  mistake,  or  other  ground  entiUlng  a 
party  to  avoid  a  written  contract,  parol  evi- 
dence to  vary  the  terms  thereof  is  inadmis- 
sible. 

Leasure  v.  Hughes,  72  Okla.  — .  178 
Pac.  090. 

(1919)  Proof  is  always  admissible  to 
show  tliat  a  negotiable  Instrument  was  not 
In  fact  delivered  and  never  In  fact  took 
effect. 

Shaw  v.  Hutton,  75  Okla.  235,  183  Pac. 
477. 

i  212.   Want  or  failure  of  consideration. 

(1037)  Where  an  action  is  brought  by  the 
original  payee  against  tbe  maker  upon  a 
promissory  note,  it  may  be  properly  pleaded 
as  a  defense  that  the  amount  of  said  note 
was  greater  than  the  balance  due,  for  which 
said  note  was  given,  and  to  the  extent  of 
such  proved  excess  said  note  Is  without  con* 
sideration,  and  evidence  to  support  said  par^ 
tiai  want  of  consideration  in  the  note  sued 
upon  is  not  in  contravention  of  the  rule  tbst 
the  terms  of  an  unambiguous  written  Instru- 
ment can  not  be  varied  by  parol. 

Holland  Banking  Co.  v.  Dicks,  67  Okla. 
— ,  170  Pac.  253. 

(1918)  Parol  evidence  to  show  an  entire 
absence  or  a  partial  or  total  failure  of  con- 
sideration is  not  within  the  rule  which  ex- 
cludes such  evidence  to  vary  or  contradict  tH€ 
terms  of  a  written  contract.  Accordingly, 
to  show  partial  failure  of  consideration  of  a 
promissory  note  as  a  d^ense,  parol  evldoice 
of  what  took  place  at  the  time  tbe  note  was 
made  is  admissible. 

Jesse  l^euch  I'iano  &  Organ  Co.  v.  Bo- 
dovltz,  73  Okla.  — ,  174  Pnc.  765. 

S213.  Mistake. 

(1916)  Parol  evidence  la  admissible  to 
show  that  a  signature  to  a  bond  was  mis- 
placed by  mistake. 

Craig  v.  Spencer,  56  Okla.  259,  156  Pac. 
172. 

§214.  Frand. 

The  fraudulent  execution  of  a  lease  may 
be  shown  by  parol  In  an  action  of  unlawful 

detainer. 

(1905)  Sass  &  Crawford  v.  Thomas,  6 
Ind.  Ter.  60,  89  S.  W.  606,  affirmed 

(1907)  152  Fed.  627. 

(1912)  Parol  evidence  is  always  admle- 
sible  to  show  that  a  purported  deed  or  other 
contract  was  not.  In  fact,  the  deed  or  con- 
tract made  and  ent^ed  Into  by  the  parties; 
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the  object  being,  not  to  vary  tbe  terms  of  a 
written  InBtmmeiit  but  to  sbow  that  by 
mlstake  of  fact  or  fraud  a  different  deed  or 
contract  was  made  than  tbe  one  Inquired 
about. 

American  Trust  Co.  r.  Cbitty,  30  Okln. 
479,  129  Pac.  51. 

The  effect  of  evidence  Introduced  to  sbowt 
that  a  written  contract  was  Induced  and 
obtained  by  material  false  and  frauduloit 
r^resentatlons  Is  not  to  contradict  or  vary 
tbe  terms  of  the  written  contract,  but  t<) 
show  that  the  party  signing  the  contract  was 
imijosed  upon,  iinrt  thnt  fraud  was  practiced 
in  obtaining  bis  signature  thereto;  and  sucli 
evidence  is  always  admissible  to  show  tliat 
contracts  have  been  fraudulently  obtained. 
No  exact  rule  can  be  laid  down  by  which 
every  case  of  fraud  can  be  tested ;  but  the 
court  must  determine,  under  the  broad  prin- 
ciples of  equity,  whether  or  not  what  was 
done  In  each  particular  case  amounts  Id 
cognizable  fraud. 

(1912)  Colonial  Jewelry  Co.  r.  Jones,  3ti 

Okla.  -SS.  127  Pac.  405;  (1915)  Mc- 

X<ean  r.  Southwestern  Casualty  Ins. 

Co.  of  Oklahonm,  61  Okla.  79, 100  Pac. 

600;  (1017)  Nlckle  t.  Reeilcr,  6U  Okla. 

10.  166  Pac  S96;  (1921)  Senaca  Co.  v. 

Darnell,  81  Okln.  213,  197  Pac.  453. 

Where  an  instrument  is  attacitetl  for  fraud, 
all  the  cin-umstances  and  transactions  lead- 
ing up  to  and  surrounding  tiie  execution  of 
the  instrument,  as  well  as  tlie  motives  and 
intentions  that  prompted  the  makers  to  exe- 
cute it,  may  be  shown  by  parol. 

(1914)  Sliuler  v.  Hall,  42  Okla.  325,  141 
Pac.  280;  (1917)  American  Bankers' 
Ins.  Co.  V.  Uoi)klns,  67  Okla.  — ,  169 
I'ac.  489. 

(1917)  Where  a  life  insurance  policy  Itt 
contested  on  tbe  ground  of  fraud,  parol  tes- 
timony tending  to  show  the  circum8tance)^. 
statements,  and  representations  which  led  up 
to  and  induced  tbe  making  of  the  instrument 
is  not  Inadmissible  uiion  the  ground  that  it 
tends  to  vary  the  terms  of  the  written  nji- 
pllcatton  for  insurance  and  the  written  meil- 
Ical  examination  signeil  by  the  insured. 

American  Bankers'  Ins.  Co.  v.  Hopkins, 
87  Okla.  — ,  169  Pnc.  489. 

(1918)  Fraud  and  deceit  always  may  lie 
timely  niiseii  and  vitiate  every  contract  into 
which  tbey  are  Injected  and  destroy  the 
validity  of  everything  Into  which  they  en- 
ter, and  the  party  can  not  hide  behind  a 
CMitract  procured  In  the  genn-al  scheme  of 
Ills  misconduct  with  the  assertion  tliat  all 
representations  whether  false  or  otherwise 
made  previous  to  a  written  contract  are 
merged  therein. 

Hooker  v.  Wilson,  69  Okla.  — .  169  Par. 
1097. 

S21S.  lUegality. 

Parol  evidence  is  admissible  to  show  thnt 
the  consideration  of  a  contract  was  Illegal, 
or  that  the  contract  was  made  In  further- 

(22— Okla.  2.) 


nnce  of  objects  forbidden  by  statute,  com- 
mon law,  or  general  policy  of  the  law. 

(1911)  Howard  v.  Farrar,  28  Okla.  400, 

114  Pac.  605;   (1008)  Farrlngton  v. 

Stucky,  165  Fed.  325. 

(C)  SEPARATK  OK  SUBSKQUENT  OBAL 
-AGREEMENT. 

9  216.   Prior  and  coatemporaneoaB  collateral 

■greonents. 
S217.   In  general. 

Parol  evidence  of  an  oral  Hgreement,  al- 
leged to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsing  of  a  bill  or 
note,  can  not  be  permitted  to  vary,  qualify, 
or  contradict,  or  add  to  or  subtract  from  the 
absolute  terms  of  the  written  contract. 

(1902)  Franklin  v.  Browning,  117  Fed. 
226;  (1919)  Reinbeluier  v.  Maya,  75 
Okla.  131,  182  Fac.  230. 

When  parties  have  deliberately  entered 
into  a  written  contract  without  any  uneer- 
taiutj'  as 'to  the  object  of  the  transaction, 
it  is  conclusively  presumed  that  the  whole 
transaction  was  reduced  to  writing,  and 
previous  negotiations  or  statement  between 
imrties  are  merged  in  the  written  instrument 
Judgment  affirmed  on  rehearing,  11  Okla. 
r)79,  m  Pac.  930. 

(1902)  Liverpool  &  T..  &  G.  Ins.  Co.  v. 
T.  it.  Kicbardsou  Lumber  Co.,  11  Okla. 
585,  69  Pac.  033;  (1915)  Barricklow 
V.  Boice,  60  Okla.  260,  150  Pac.  1094. 

An  oral  agreement  which  alters  an  agree- 
ment in  writing  Is  not  valid  unless  exe- 
cuted, and  proof  of  Its  existence  is  incom- 
petent to  vai7  the  terms  of  a  written  instru- 
ment 

(1904)  Ncverman  v.  Bank  of  Casa  County 
of  Plattsniouth,  Nebraska,  14  Okla. 
417,  78  Pac.  382;  (1913)  Early  t. 
King,  38  Okla.  206,  135  Pac.  286. 

(1007)  Where  certain  notes  are  turned 
over  to  a  creditor  as  collateral  to  secure  an 
indebtedness,  and  tbere  Is  a  written  contract 
conditioned  that  the  notes  are  to  be  retnmed 
upon  settlement  of  the  account,  it  is  not 
error  for  the  court  to  refuse  to  allow  evidence 
of  an  alleged  parol  agreement  that  the  notes 
at  maturity  are  to  be  returned  to  the  debtor 
for  collection,  wiiere  such  evidence  was  of- 
fered for  the  purpose  of  avoiding  tbe  expense 
of  collection  of  the  notes,  since  such  evidence 
would  In  effect  vary  the  terms  of  the  written 
contract. 

Buxton  v.  Alton-Dawson  Mercantile  Co., 
IS  Okla.  2Si.  no  Pac.  19. 

(1910)  In  a  suit  to  enforce  a  landlord's 
lien  for  rent  due  on  a  contract  in  writing 
containbiji  no  provision  obllEatlnfi  plaintiff 
to  repair  the  fence,  where  defendant  pleaded 
as  a  counterclaim  for  damage  a  tort,  in  ef- 
fect that  plaintiff  wrongfully  tore  down  said 
fence  and  turned  stock  in  upon  the  crop, 
testimony  in  effect  that  prior  to  and  at  the 
time  of  the  making  of  the  contract  it  was 
agreed  in  parol  between  the  parties  that 
plaintiff  would  rei^air  the  fence  sufficient  to 
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exclude  stock  was  irrelevant,  and  its  admis- , 
slon  over  objection  was  error. 

Hardin  v.  KIrby,  25  Okla.  470.  100  Pac. 
837. 

(1910)  lu  a  suit  for  conversion  of  a  dia- 
mond ring  pleilged  as  ctillatcral  to  secure 
tlie  payment  of  a  note,  wbcre  the  contract  of 
pledge  contained  no  valid  stipulation  against 
plaintiff's  right  to  redeem,  it  was  error  for 
the  court  to  admit  testimony  of  an  alleged 
contemiwraneoua  parol  agreement  that  the 
ring  might  be  sold  by  tlie  pledgee  at  private 
sale  in  default  of  payment  of  the  note. 

Clinton  Nat.  Bank  v,  McKennon,  20  Okla. 
835,  110  Pac.  6^9. 

(lUll)  Where  a  manufacturer  contracted 
by  written  contract  with  a  purchaser  to  man- 
ufacture and  sell  to  such  a  purchaser  a  steam 
shovel,  which  shovel  and  all  its  parts  are 
specifically  and  definitely  described  in  the 
contract,  and  the  seller  guarantees  in  the 
contract  that  the  machine  shall  be  as  reji- 
resented  therein;  but  the  contract  contains 
no  guaranty  that  the  machine  will  be  suit- 
able for  or  will  accomplish  the  purpose  for 
which  the  purchaser  buys  it.  it  Is  not  error 
to  refuse  to  admit  correspondence  between 
the  seller  and  purchaser  before  execution  of 
the  sale  contract,  for  the  purpose  of  showing 
that  the  seller  guaranteed  the  machine  to 
accomplish  the  purposes  for  which  the  buyer 
bought  it. 

Scott  V.  Vulcan  Iron  Works  Co.,  31  Okla. 
334,  122  Pae.  186. 

(1912)  It  is  competent  to  prove  a  verbal 
contract  by  a  local  agent  to  deliver  a  oar  of 
freight  to  a  connecting  carrier,  although  the 
bill  of  lading  in  which  the  named  dcsthiation 
was  the  connecting  point,  stated  that  all 
prior  understanding  concerning  the  furnish- 
ing of  cars,  or  facilities  for  shipment,  etc., 
were  merged  and  contained  in  the  written 
contract 

Atchison,  T.  &  S.  F.  Ity.  Co.  v.  McCUis- 
key,  30  Okla.  711,  1:^0  Pac.  9.S5. 

(1912)  Where  a  party,  on  the  sale  of  an 
article,  makes  repi*esentations  amounting  to  a 
warranty,  and  the  sale  is  consunniiated  by 
a  written  agreement  with  a  clause  of  war- 
ranty inserted,  the  vendee,  in  an  artion  for 
breach  of  the  contract,  is  not  I»ennitte4l  to 
show  the  representations  and  assertions  made 
previous  to  the  execution  of  the  instrument, 
in  order  to  prove  a  warranty  additional  to 
that  set  out  in  the  written  agreement,  as  the 
execution  of  the  contract  in  writing  su])er- 
seded  all  the  oral  negotiations  or  stipulatiou.s 
concerning  its  matter,  which  preceded  or  ac- 
companied the  execution  of  the  instrument. 
Hercules  Buggy  Co.  v.  Hindc,  33  Okhi. 
85,  124  Puc.  27. 

(1912)  Where  B.,  for  ami  in  consideration 
of  a  sum  certiiln  tlierein  ex|)res,weil,  sells  and 
conveys  his  stoc'k  of  goods  to  the  bank,  in 
satisfaction  of  his  pre-existing  indebtedness 
to  the  bank,  with  covenants  of  warranty 
against  the  claims  and  demands  of  all  others, 
and  where  in  a  suit  against  B.  and  the  bank 
on  account  for  goods  sold  and  dellvcreil  to 


it.  prior  to  the  execution  of  the  bill  of  sale 
it  is  sought  to  charge  the  hank  on  the  ground 
that  it  had  assumed  the  payment  of  B.'s 
flebta.  it  was  held  that  parol  evidence  is  in- 
adndssible  to  prove  that  the  cashier  of  tbe 
bank  had  agreed  with  B.,  prior  to  the  execu- 
tion of  the  bin  of  sale,  and  the  consideration 
therein  e.\presse<l,  Ui  pay  the  debt  in  con- 
t  TOversy. 

Farmers  Nat.  Bank  of  Durant  v.  Ard- 
more  WholesiUe  Grocery  Co.,  33  Okla. 
709,  12T  Pae.  1071. 

(1912)  In  an  action  on  a  written  contract 
for  the  purchase  of  goods,  wares,  and  mer- 
(haudlse,  a  contenii>oraneous,  parol  agree- 
ment to  give  the  defendant  the  exclusive 

rgency  for  the  sale  of  such  merchandise  in  a 
I  articular  community,  and  that  such  agree- 
iiiont  was  the  moving  cause  induchig  the  pur- 
(hase  of  tlie  goods,  can  not  be  shown  by 
I  arol  evidence. 

German  Stock  Food  Co.  v.  Miller,  36 
Okla.  034,  330  I'ac.  420. 

(1913)  In  an  action  of  covenant,  the  deed 
»;overns,  and  parol  evidence  Is  inadmissible 
to  show  that  at  the  time  of  the  execution 
{ nd  delivery  of  tbe  deed,  containing  a  cove- 
nant against  all  "incumbrances  of  whatso- 
ever nature,"  the  grantee  agreed  to  take  tbe 
land  subje"-'t  to  an  outstanding  lease,  since 
MK-h  evidence  would  vary  the  covenant  and 
exclude  from  tbe  operation  of  its  terms  that 
which  was  not  so  before. 

Mandler  v.  Starks,  35  Okla.  S09, 131  Pae. 
912. 

(1913)  In  an  action  by  a  bank  upon  a 
promissory  note  against  joint  and  several 
nmkerSj  one  of  the  makers  can  not  show,  for 
I  he  puriwi.se  of  escai)inK  liability,  a  contem- 
poraneous parol  agreement  that  ho  signed  tlie 
note  iiiH)n  the  representations  of  the  hank's 
■  asbier  that  security  taken  upon  real  estate 
;it  the  time  of  the  execution  of  the  note 
woidd  be  sufficient  to  pay  the  note,  and  that 
such  maker  would  not  be  pei-sonally  bound 
i>y  tbe  note,  and  would  not  Iw  called  niton 
lo  pay  it,  because  such  statement  contradicts 
the  written  juvmise  of  the  note  and  violates 
the  rule  that  [mnd  testimony  Is  Inadmissible 
to  vary  or  contradict  the  terms  of  a  written 
contract. 

CollK-rt  V.  l-'ii-st  Xat.  Bank  of  Anlinore, 
38  Okla.  391,  133  Pac.  206. 

(l!)i;t)  Where  tbe  [larties  have  negotiated 
concerning  the  rental  of  land  and  have  finally 
entered  into  a  written  contract  of  rental 
therefor,  oral  jtroof  of  a  prior  parol  con- 
tract to  repair  the  fencing  la  incompetent  as 
tending  to  vary  and  contradict  tlie  terms  of 
a  written  Instrument. 

Kirhy  v.  Hardin,  41  Okla.  009,  134  Pac. 

(lin.t)  A  claim  for  ilnniages  in  relation  to 
a  sjilc  of  land,  predicated  on  an  alleged  viola- 
tion by  defendant  of  ]iarol  covenants  and 
warranties  made  prior  or  sinndtaneously 
witli  the  execution  of  the  written  contract 
of  sale,  is  not  well  founded;  for  the  reason 
that  the  exe<-utlon  of  a  contract  in  writing 
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suiwrsedes  all  tbe  oral  uegotlations  or  stip- 
ulations «  bicli  proceeded  or  accompanied  the 
oxefiitiou  of  the  instrument. 

Olanil  V.  Maisim,  3!)  Okla.  4oO,  13o  Vac. 
1053. 

(1013)  In  the  alwm-e  of  fraud,  ac^-tdent. 
or  niistakp,  no  coiiteiiiiiora neons  jmrol  condi- 
tion or  consideration  may  be  Inf^raftetl  into 
a  contract  to  iiay  a  railway  bonus. 

Coyle  V.  Arlvunsan  V.  &  AV.  Ky.  Co.,  41 
Okla.  648, 130  rac.  294. 

(lOlG)  A  rnntv:M-t  in  writiiis  HUporscdes 
ali  oral  iiejrotiMtions  or  stipuIatioDs  iirior 
tbereto,  ami,  if  at  the  time  of  tbe  sole  a 
written  order  is  fiiven  Iiy  tbe  lun-chaser,  duly 
sifnied  by  liiui,  and  later  uihui  delivery  of 
the  article  boupbt  a  note  Is  Riven  for  tbe 
pure  base-price,  oral  tcKtimony  is  incoinjietent 
to  vary,  clutupe,  or  contradict  tbe  written 
order. 

IIolli$)t<^r  V.  Xational  Omb  Rpjrister  Co., 
55  Okla.  214.  ir)4  I'ac.  n".7. 

(1916)  Alienations  in  an  answer  that  the 
parties  made  a  parol  agreemcTit,  at  tiie  time 
the  note  was  e-\ecute4l.  tlint  the  maker  should 
not  be  bound  to  jmy  one-half  the  amount  of 
the  note,  does  not  .set  up  a  defense  pro  tanto 
in  law. 

Bailey  v.  Lankford,  r>4  Okla.  G02.  154 
Pac  672. 

(1016)  Xotwithstaudins  a  written  war- 
ranty, wbereliy  the  grantor  cnvenanted  to 
convey  a  tract  of  real  estate  "free,  clear  and 
discharged  of  and  from  all  former  grants, 
charges,  taxes,  jiulgnients,  mortgages  and 
other  liens  and  incumhraucew  of  whatever 
nature,"  the  trial  court  permitteil  the  in- 
troduction of  parol  evidence,  tending  to  show 
a  contemiJoraneous  oral  agreement  between 
the  grantor  and  grantee,  by  the  terms  of 
which  the  grantee  agreed  to  bike  tbe  land 
with  snch  defects  as  may  have  existed  rela- 
tive to  the  title  tbereto,  it  was  lield  error. 
First  Nat.  Bank  of  Ryan  v.  Siii)pIngton, 
53  Okla.  708,  157  Pac.  937. 

(lOlS)  Tbe  execution  of  n  contract  In 
writing  suiterseiles  ail  the  oral  negotiations 
or  stipulations  concerning  its  terms  and  sub- 
ject-matter wliicli  precciled  or  aK'oinjtanie  l 
the  execution  of  the  instrument,  iu  the  ab- 
sence of  fraud,  accident  or  mistake  of  facl : 
ami  the  rejiresentatious  made  prior  to  or 
cunteniporaneous  witli  the  execution  of  tb(' 
written  contract  is  Inadmissible  to  change 
or  add  to  the  terms  plainly  incori>orate.l 
into  and  made  a  part  of  tbe  written  contract ; 
If  the  written  instrument,  liowever.  on  its 
face  is  iuconiplete,  or  its  terms  ai'e  ambigu- 
ous, parol  evi^ience  is  admissible  for  the  pui- 
IKJse  of  snpjdementini;  tiie  wriUeu  contract  or 
to  ex[>liiiii  its  meaning,  but  not  to  contradict 
or  vary  its  terms. 

Western  Silo  Co.  v.  Stiilmugb,  75  Okbi. 
73,  1S2  I'ac.  GHK 

(lf)1S)  In  case  a  note  has  been  Indorsed 
by  tbe  payee  for  the  purpose  of  being  used 
as  collateral  and  afterward,  on  the  payment 
of  the  principal  debt,  the  note  is  returne  1 


to  the  payee,  and  be  sells  and  transfers  the 
same  to  another,  who  afterward  brings  suit 
thereon  against  the  maker  and  tbe  payee, 
it  Is  competent  to  show  the  facts  as  to  such 
indorsement,  and  that  as  a  part  of  tlie  con- 
tract made  and  executed  iit  tbe  time  of  the 
sale  and  transfer,  the  liability  of  the  payee 
as  indoi"ser  was,  by  executed  oral  contract, 
limited  so  as  to  extend  only  as  to  a  war- 
ranty against  equities  between  the  maker  of 
the  note  and  the  payee. 

nark  V.  Sallaska,  70  Okla.  — ,  174  Pac. 
505. 

(l!t]*))  As  a  general  rule,  parol  evidence 
is  not  admissible  to  contradict  or  vary  tbe 
^eruLs  of  a  written  instrument,  either  by  at- 
tempting to  show  prior  negotiations,  or  by 
cou  tempo  raucous  oral  agreement,  such  writ- 
ten instrument  having  been  executed,  de- 
livered, and  acted  upon  i>y  the  imrties  inter- 
ested therein,  subsequent  to  all  oral  agree- 
ment!! and  negotiations  in  reference  to  what 
it  should  contain. 

First  Xat  Bank  of  Blancbard  v.  Blcfa- 
burg,  75  Okla.  1,  181  Pac.  145. 

(lUlit)  Wbeie  the  creditors  and  assignors 
have  orally  discussed  and  negotiated  in  ref- 
erence to  the  conditions  which  a  deed  of 
assignment  should  contain,  and  subsequent  to 
all  oral  agreements  and  negotiations  a  writ- 
ten instruments  or  deed  of  assignment  is 
executeil,  delivere«l.  acquiesced  in,  and  acted 
upon,  and  the  creditors  receive  and  avail 
theniselvea  of  tbe  benefit  provided  for  In  such 
instrument  and  where  such  instrument  Is 
plain  aad  unambiguous  in  Its  terms,  it  is  not 
error  for  tbe  court,  in  the  absence  of  fraud 
or  mistake,  to  reject  oral  testimony  as  to 
conditions  orally  agreed  uiH>n  prior  to  the 
execution  and  delivery  of  such  instrument, 
nor  error  for  tbe  court  in  such  case  to  take 
the  case  from  the  jury  and  construe  the 
legal  effect  of  the  plain,  unambiguous  terms 
of  tlie  instrument 

First  Xat.  Rank  of  Hlanchard  v.  Blch- 
burg,  76  Okla.  1,  181  Pac.  145. 

§  218.   Completeneu  of  writing. 

(1N09)  Two  debtors  executed  promissory 
notes  under  a  written  agreement  that  they 
would  not  l»e  valid  unless  their  creditors 
gave  an  extension  of  time.  Held  that  parol 
evidence  was  admissible.  In  an  action  on  one 
of  su<'h  nofees.  to  show  that  it  was  also  orally 
agreed  that  a  list  furnished  by  the  debtors 
contained  tlie  names  of  ail  creditors  from 
wltom  an  extension  was  desired,  and  that  tbe 
debtors  theul^:eIves  would  look  after  obtaining 
the  consent  of  certain  speciSed  creditors,  as 
tbe  writing  did  not  contain  the  entire  con- 
tract. 

Fox  V.  T\-ler,  3  Tnd.  Ter.  1,  53  S.  W. 
4(!2. 

(lUlU  Where  a  contract  rests  partly  Id 
parol,  that  part  which  is  In  writing  is  not  to 
be  contradicted  by,  parol  evidence. 

Holmes  V.  Evans,  20  Okla.  373,  118  Pac. 
144. 

(1911)  While  a  written  contract  can  be 
c«uitradictcd  by  parol  evidence,  it  is  permla- 
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slble.  where  the  writing  don  not  purport  to 
■et  out  the  entire  contract,  to  diow  by  parol 
other  etlpulatlons  not  Incooedstent  with  those 
OEpreand. 

Holmes  V.  Evans,  29  Okla.  S73,  IIS  Pac. 
144. 

<1912)  Where  a  writteo  agreenient  for 
the  conveyance  of  land  executed  on  the  17th 
day  of  September,  1007,  specified  no  time 
within  which  the  conveyance  should  be  made, 
the  law  would  require  it  to  be  made  witliln 
a  reasonable  time,  and  evidence  of  a  parol 
contemporaneous  agreement  to  convey  on  or 
about  the  10th  of  October  following  was  not 
admissible. 

Fisher  V.  Gossett,  3«  Oltia.  201,  128  I'ac. 
203. 

(1916)  Parol  e^-idenre  that,  severnl  days 
prior  to  tlie  execution  of  a  written  lease,  the 
ienor  orally  agreed  to  miilce  cert'iin  repairs 
and  improvements  on  the  building  is  not  com- 
petent In  a  suit  brought  on  the  written  lease 
contract  for  rent,  where  the  written  lease 
purports  to  be  a  complete  contract  and  does 
not  Include  any  agreement  to  malce  such  re- 
pairs. 

Reed  t.  Moore,  54  Okla.  354,  154  Pac. 
348. 

(1916)  Where  a  contract  Is  verbal  and 
certain,  and  written  instructions  are -there- 
after executed  in  the  performance  thereof, 
oral  evidence  as  to  the  terms  of  the  original 
agreement  is  admissible  in  nn  action  where 
Its  terms  are  called  in  question. 

McKenna  v,  J.  S.  Terry  Const.  Co.,  53 
Okla.  202,  155  Pac.  1158. 

(1918)  The  written  contract,  as  set  out 
in  the  opinion  as  modiHed  by  the  memoranda 
added  thereto  Is  rendered  incomplete  and 
uncertain,  and  parol  evidence  was  admissible 
to  show  what  the  "original  guaranties"  were ; 
such  oral  evidence  not  being  Inconsistent  with 
the  terms  of  the  written  contract 

Western  Silo  Co.  v.  Stobaugh,  75  Okla. 
■  73, 182  Pac.  670. 

(1910)  Where  an  assignment  in  writing 
of  certain  oil  ami  gas  leases  appears  to 
contain  the  llnal  agreement  of  the  parties 
all  previous  representations  and  negotiations 
are  merged  therein,  and  thereafter.  In  the 
absence  of  fraud,  the  rights  and  liabilities 
of  the  parties  must  be  determined  by  the 
writing. 

Moore  V.  White,  76  Okla.  171,  1S2  Pac. 
684, 

(1920)  When  the  writing  does  not  pur- 
port to  disclose  the  complete  contract,  or  If, 
when  read  In  the  light  of  attendant  facts 
and  circumstances,  It  Is  apparent  that  it 
contains  only  a  part  of  the  agreement  entered 
into  by  the  parties,  parol  evidence  is  ad- 
missible to  show  what  the  rest  of  the  agree- 
ment was;  but  such  parol  evidence  must  not 
be  InconslBtent  with  or  repugnant  to  the 
intention  of  the  parties  as  shown  by  the 
written  instrument 

Stone  V.  Spencer,  79  Okla.  85,  191  Pac. 
197. 


1 219.   Ration  of  oral  agraenMnt  to  writ- 

ins. 

(1912)  Parol  evidence  of  a  verbal  contract 
by  a  local  railroad  agent  to  deliver  a  car  of 
freight  to  a  connecting  carrier  does  not  vary 
the  written  contract  of  shipment,  but  Is 
an  additional  agreement  as  to  what  disposi- 
tion should  be  made  of  the  car  when  it  had 
reached  its  destination. 

Atf  hlson.  T.  &  S.  F.  Hy.  Co.  v.  McCius- 
key,  30  Okla.  711,  120  Pac.  985. 

(1910)  A  ruling  of  the  trial  court  strik- 
ing out  evidence  of  a  parol  agreement  by 
the  lessor  to  make  repairs,  which  was  in- 
troduced over  the  objection  of  the  opposing 
t>arty,  la  not  error,  in  an  action  on  a  written 
lease. 

Iteed  V.  Moore,  54  Okla.  354,  154  Pac. 
348. 

(1016)  Although  an  oral  agreement  by  the 
lessor  to  make  repairs  may  have  been  a  part 
of  tbe  consideration,  It  was  a  contractual 
act,  and  parol  evidence  thereof  was  not  com- 
[)etL'iit,  for  if  it  were  permitted  It  would  add 
by  parol  another  term  to  the  contract  as 
written. 

iteed  V.  Moore,  54  Okla.  354,  154  Pac. 
348. 

(1917)  While  parol  testimony  is  Inadmls- 
!4ib]e  to  change  or  contradict  the  terms  of  a 
written  contract  yet  a  parol  contract  may  be 
made  l>etween  the  parties  contemporaneourfy 
with  the  execution  of  the  written  agreement, 
providing  it  Is  separate  and  Independent 
and  its  teruis  In  no  way  conflict  with  the 
written  stipulation ;  thus,  where  the  plaln- 
tltr  sold  to  the  defendant  a  piano  at  a  stip- 
ulated price  to  lie  paid  a  certain  amount 
down  and  the  balance  In  four  Installments, 
and  the  plaintiff  retaining  title  to  the  same 
until  the  full  amount  was  paid,  the  terms 
of  the  sale  being  evidenced  by  a  written 
contract,  it  Is  competent  for  the  defendant 
to  show  hy  parol  evidence  in  an  action  for 
the  balance  due  on  the  purchase  price  that 
the  plaintiflT  and  the  defendant  entered  Into 
.■I  contemporaneous  parol  agreement  whereby 
it  WHS  agreed  that  the  defendant  might  pay 
for  the  piano  In  hauling  for  the  plaintiff, 
:ind  that  the  plaintiff  breached  the  parol 
agreement  by  refusing  to  furnish  the  defend- 
ant hauling  as  provided  for  In  the  parol 
agreement,  as  the  parol  agreement  did  not 
-■outradict  or  vary  the  written  contract  ex- 
cept as  to  the  manner  of  payment,  which 
<*ould  be  shown  by  parol. 

Markln  v.  Darrow  Music  Co.,  60  Okla. 
— ,  16!)  Pac.  497. 

(1017)  Where  an  oral  contract  is  sued 
upon,  and  a  written  contract  is  attached 
to  the  petition  as  an  exhibit,  which  the 
lilaintifT  alleges  was  made  and  entered  Into 
as  a  part  of  the  oral  contract,  and  for  tbe 
purpose  of  carrying  out  the  oral  contract, 
and  no  other,  held  that  such  petition  is  not 
subject  to  demurrer  on  the  gronnd  that  the 
t>ral  contract  declared  upon  attempts  to  vary 
the  terms  of  a  written  contract 

Rex  Petroleum  Co.  v.  Black  Panther  Oil 
&  Gas  Co.,  06  Okla,  7,  166  Pac.  1083. 
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(1918)  The  evidmoe  of  a  contemporan- 
eous parol  agreonent  between  tbe  partlee 
under  tbe  Influence  of  which  a  note  or  con- 
tract has  been  signed,  which  IB  vloteted  as 
soon  as  it  has  accomplished  Its  purpose  In 
securing  the  execution  of  the  paper,  may  al- 
ways be  shown  when  the  enforcement  of  the 
paper  Is  attempted. 

Jesse  French  I'Iddo  &  OrKsn  Co.  v.  Bod- 
ovitz,  73  Okla.  — ,  174  Pac.  765. 


(1921)  Where  a  person  In  purchasing  a 
silo  enters  Into  a  written  contract  with  the 
company  specl^lng  the  kind  of  alio  pur- 
chased, conditions  of  warranty,  and  terms  of 
payment,  and  at  tbe  same  time  the  agents  of 
tbe  silo  company,  for  the  purpose  of  induc- 
ing the  purchaser  to  buy,  orally  contracted 
to  furnish  an  ensilage  cutter  at  a  stipulated 
price  per  ton  to  be  used  by  the  purchaser 
during  the  season  for  putting  up  the  ensilage, 
proof  of  such  oral  contract  does  not  tend 
to  vary  the  terms  of  the  written  Instrument 
between  the  silo  company  and  the  purchaser. 
Young  V.  Eaton,  82  Okla.  166.  198  Pac. 
857. 


8220.   Condition  precedent  to  obligation 

nnder  writing. 
See  8191. 

J.  N.  Hoard.  Jr.  Co.  t.  Grand  Rapids 
Showcase  Co.,  74  Okln.  — ,  173  Pac. 
844. 


(1912)  Where  n  person  gave  an  order  for 
the  purchase  of  certain  books,  In  which  nil 
the  terms  of  the  purchase  were  set  out,  and 
which  in  terms  directed  that  the  books  be 
shipped,  parol  evidence  Is  not  admissible  to 
show  that  a  contemporaneous  oral  agreement 
was  made  with  tbe  agent  of  tbe  tKwk  com- 
pany that  the  order  was  not  to  become  effec- 
tive until  the  person  giving  the  order  wrote 
the  publisher  q>ecific  instructions  to  ship  the 
books,  and  that  if  the  person  ordering  the 
books  at  no  time  desired  to  accept  them  the 
order  should  have  no  force  and  effect 

Duffey  V.  Scientific  American  Compiling 

Department,  30  Okla.  742,  120  Pac. 

1088. 


(1913)  Evidence  offered  for  the  purpose 
of  showing  that  a  written  instrument  was 
delivered  conditionally  does  not  constitute 
contradicting  or  varying  a  written  instru- 
ment by  parol,  since  such  evidence  does  not 
tend  to  show  any  modification  or  alteration 
of  the  written  agreement,  but  that  it  never 
hccumc  oiterativc,  and  tlint  its  obligation 
never  commenced,  n«  a  written  wutract  must 
be  in  force  to  make  It  subject  to  the  parol 
evidcnoe  rule. 

Colonial  Jewelry  Co.  v.  Brown,  38  Okla. 
44, 131  Pac.  1077. 


(1913)  Parol  evidence  is  admissible  to 
prove  the  existence  of  any  separate  parol 
agreement,  constituting  a  condition  prece- 


dent to  die  attachment  of  any  obligation 
under  a  written  agreement 

Gamble  v.  BIley,  30  Okla.  368,  135  Pac 
390. 

(1014)  A  written  contract  does  not  come 
into  existence  as  such  until  Its  utterance  la 
final  and  complete;  and  parol  evidence  to  ea- 
tabllsh  or  refuse  such  utterance,  aa  by  show- 
ing It  was  delivered  upon  a  condition  prece- 
dent Is  admissible. 

Rutherford  v.  Hotbert,  42  Okla.  785,  142 
Pac.  1009. 

(1014)  Where  a  written  obligation  to  pay 
ji  8i)ecl(ied  sum  of  money  recites  that  same 
Is  nuirand  void  if  full  amount  is  not  "sub- 
scribed," and  after  defendant  who  Is  the 
second  subscriber,  has  signed  and  set  oppo- 
site his  name  thereto,  the  amount  of  his 
subscription,  eight  other  persons  sign  same 
and  each  sets  opposite  bis  name  the  amount 
of  his  subscription,  so  that  tbe  ten  aeveml 
sums  aubscrlbed  amount  to  said  spedjOed 
sum,  such  expression  in  writing  of  such  con- 
dition precedent  to  the  finality  of  tbe  ececn- 
tlon  and  delivery  of  such  writing  does  not 
nxclude  oral  proof  of  other  conditions  prece- 
dent not  wholly  repugnant  thereto,  npon 
which  defendant  signed  and  delivered  such 
writing. 

Rutherford  v.  Holbert,  42  Okla.  736,  148 

Pac.  1009. 

Parol  evidence  Is  not  admissible  to  vary 
the  terms  of  a  written  contract,  but  the  rule 
is  equally  well  settled  that  parol  evidence 
may  be  given  to  prove  a  separate  parol 
agreement  constituting  a  condition  prece- 
dent to  the  attaching  of  any  obliwtion  un- 
der the  written  instrument 

(1015)  Adams  V.  Thurmond,  48  OUa. 
189,  149  Pac.  1141;  (1918)  Waggoner 
Bank  &  Trust  Co.  v.  Doak,  68  Okla. 
—  172  Pac.  61. 

(1910)  An  unconditional  gusrantji;  of  pay- 
ment constitutes  a  complete  contract  and 
parol  evidence  Is  not  admissible  to  vary  Its 
terms  by  showing  that  it  was  in  fact  condi- 
tional. 

Shaw  V.  Mutton,  75  Okla.  265,  183  Pac. 
477. 

9221.   Subsequent  agreements. 

(1809)  That  a  memorandum  was  made  of 
A  transaction  does  not  preclude  oral  evi- 
dence thereof.  If  such  memorandum  was  not 
intended  to  have  legal  effect  as  a  contract 

Fox  V.  Tjier,  3  Ind.  Ter.  1,  53  S.  W.  462. 

(lOlU)  An  extension  of  time  of  payment 
of  «  note  by  the  payee  Is  not  such  a  contract 
as  need  be  in  writing  as  being  within  the 
statute  of  frauds,  nor  does  proof  of  such 
agreement  come  within  the  rule  which  pn>< 
talbits  the  admission  of  parol  evidence  whi<di 
seeks  to  vary  tbe  terms  of  a  written  Instru- 
ment 

Roe  V.  Finning,  32  Okla.  269,  122  Pac. 
496. 
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(1914)  A  contract  In  writing  can  not  be 
altered  or  nbrogated  by  a  subsequent  un- 
executed parol  agreement. 

Maisen  v.  Cartwriglit,  43  Okla.  T-tT,  144 
Pao.  375. 

(1015)  I'lirticM  to  a  written  coiitra<  t  may 
hy  a  8Ub8e<iueut.  executed,  parol  agreement, 
annul  the  whiile  or  any  iM)rtiyii  of  said  con- 
tract, ami  tlie  punwse  and  effe<'t  of  evidence 
of  such  parol  agreement  is  not  to  vary  the 
terms  of  tlie  written  contract,  hut  to  show 
that  by  mutual  consent  It  was  rescinded 
or  annulled:  and,  where  the  evidence  is  elcnr 
or  undisputed  that  by  au  executed  parol 
agreement  the  contract  was  annuUeil,  neither 
liarty  can  claim  any  IienetltH  under  it. 

Flnola  Mfg.  Co.  t.  I'aulsen,  oO  Okla.  5U1, 
151  Pac.  1I>5. 

(D)  COXSTlUTCri'IOX  OH  APPLICATION 
OP  I^NGUAGE  or  WRITTEN 
INSTRUMENT. 

S  222.   Grounds  for  admiBsion  of  extrinsic  evi- 
dence. 

(180G)  Where  tlie  parties  or  tlieir  attor- 
neys agree  upon  a  certain  statement  of  facts, 
which  they  incorporate  In  a  stipulation  and 
submit  to  the  court  fur  trial,  tlie  stiiiuhi- 
tlon  hi  binding  and  conclusive,  and  evidence 
aliunde  can  only  be  admitted  to  explain  por- 
tions thereof  that  are  of  doubtful  or  uncer- 
tain interpretation,  and  then  only  for  the 
purpose  of  explaining  such  doubtful  jtor- 
tious. 

Hlankinshlp  v.  Oklahoma  City  Light  & 
Water  I'ower  Co.,  4  Okla.  242,  43  Pao. 
1088. 

Where  such  an  ambiguity  exists  on  the 
face  of  a  note  that  the  court  can  not  say 
what  the  contract  does  express,  parol  evi- 
dence is  admissible  to  explain  the  contract, 
but  not  to  modify  or  change  it. 

(181)0)  Keokuk  Falls  Imp.  Co.  v.  Kings- 
land  &  Douglas  Mfg.  Co.,  5  Okla.  32, 
47  Pac.  484:  (1913)  Cohee  v.  Turner 
*  Wiggins,  37  Okla.  778,  132  Pac.  1082. 

(1W)7)  Where  tlie  language  of  a  mort- 
gage as  to  the  description  of  a  debt  to  l»e 
secured  is  uncertain  and  does  not  descrllie 
it  with  such  precision  as  to  Identify  It  by 
a  comparison  with  the  mortgage,  its  identity 
may  bo  established  by  parol. 

Boyes  v.  Masters,  17  Okla.  4(i0,  St)  I»af. 
lt)8. 

Where  the  parties  reduce  their  contract  to 
writing,  all  oral  negotiations,  statements,  and 
representations  and  Inducements  leading  up 
to  the  execution  tliereof  are  merged  therein, 
and  the  rights  of  the  parties  must  lie  deter- 
mlneil  and  measured  hy  the  terms  of  the 
written  histruiiieiit  itself. 

(l»l(i)  Lusk  V.  White.  r.S  Okla.  77;t.  Kil 

I'ac.  r>4l;  (1018)  Kinuanl-IIaines  Co. 

v.  Dfllingtaam,  73  Okla.  — ,  175  Pac. 

208. 

(1918)  Testimony  as  to  the  grounds  upon 
which  an  attorney  for  a  proposed  vendee  of 
an  oil  and  gas  lease  bases  his  disapproval 


of  title  of  the  laud  submitted  to  him  under 
a  written  contract  between  the  vendor  and 
the  vendee,  making  the  opinion  of  sucb  attor- 
ney Bual  as  to  title.  Is  not  admissible  to 
change  the  written  contract,  but  !s  compe- 
tent as  proof  of  a  circumstance  throwing 
light  on  the  action  of  the  attorney;  when, 
however,  there  is  no  evidence  Introduced  or 
ofTered  wlildi.  In  eoimoction  with  the  con- 
duct of  the  attorney,  tends  to  prove  bad  faith, 
the  rejection  of  testimony  showing  the 
grounds  of  disapproval  does  not  constitute 
prejudicial  error. 
First  Nat.  Hank  of  Waurlka  v.  Clay,  74 
Ojclji.  — ,  177  I*ac,  113. 

The  language  used  in  a  contract  is  to 
govern  Its  interpretation,  and,  if  such  lan- 
guage is  clearly  explicit  and  docs  not  in- 
volve uiicertaiuty,  tlie  words  used  are  to  be 
understiMMl  in  their  ordinary  and  proper 
sense,  and,  when  the  language  Is  plain  and 
unambiguous,  extrinsic  evidence  as  to  ita 
meaning  Is  not  admissible. 

(1919)  Wright  V.  GiUesple,  201  Fed.  40; 
(1021)  Romans  v.  Shannon,  80  Okla. 
im,  195  Pac.  298. 

!  223.   Nature  of  ambiguity  or  uncertainty  in 
instrument. 

§  224.   In  general. 

See  f  222. 

Itanmus  v.  Shannon,  SO  Okla.  199,  195 
I'ac.  20H. 

(IJHO)  A  written  agreement  reciting  that 
Plaintiff  pays  the  defendant  a  certain  sum 
and  agrees  to  pay  a  further  sum  when  S. 
and  Ia.  liy  his  guardian  or  otherwise,  are  In 
IK>ssesston  of  their  allotments  of  land  in  tbe 
Chickasaw  Nation,  Ind.  Ter.,  and  that  tbe 
defeudant  agrees  to  represent  S.  and  Lt,  or 
the  guardian  of  L.,  In  the  matter  of  plac- 
ing them  lu  possession  of  their  allot- 
ments, and  in  securing  lawful  leases  from 
tlie  guardian  and  having  them  approved  by 
the  L'nitei)  States  court,  la  so  ambiguous  as 
to  authorize  tbe  admission  of  evidence  that 
plaintiff  insistwl  that  by  the  terms  of  the 
contract  the  defendant  was  to  secure  him  a 
lease  on  the  allotments  of  S.  as  well  as  on 
the  allotment  of  L..  and  that  defendant  sc 
understood  the  contract  and  took  some  steps 
toward  carrying  his  understanding  into  effect 
hy  entering  Into  a  compromise  with  a  certain 
imrty  w^Ith  a  view  to  procuring  a  lease  on 
the  allotments  for  the  plaintiff. 

Itldcr  V.  Morgon,  31  Okla.  98,  110  Pac. 
958. 

(191C)  Where  the  words  employetl  to  ex- 
press a  particular  coudltion  In  a  contract  In 
writing  are  ambiguous  and  can  not  be  satis- 
factorily explained  by  reference  to  other  por- 
tions thereof,  it  is  not  error  to  admit  parol 
evidence  to  »how  the  meaning  intendckl  by 
the  parties  a.-*  to  the  use  of  tho  words  em- 
pluyeil. 

(iilliert  v.  Citizens  Nat.  Bank  of  Chicka- 
sha,  01  Okla.  112,  100  Pac.  635. 

(lOlO)  In  an  action  to  obtain  pos.^'eR.sIon 
of  an  oil  and  gas  lease  deposited  in  escrow, 
held,  that  the  escrow  agreement  was  uncer- 
tain as  to  when  and  where  the  test  well  was 
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to  be  drilled,  so  that  parol  evidence  was  ad- 
missible to  establisli  those  facts. 

White  V.  Kroeger,  77  Okla.  46,  48,  186 
Pac.  477,  478. 

§225.  Latent  ambiguity. 

(]!H2)  The  fact  that  the  word  "future" 
was  written  in  ink  across  the  face  of  the 
order,  was  not  such  latent  ambiguity  as 
would  ])eriuit  the  iutroductioD  of  parol  testi- 
mony inconsistent  with  the  terms  of  the 
order. 

Duffey  V.  Scientific  American  Compiling 
Co.,  30  Okla.  742,  120  Pac.  1088. 

{  226.   Meaning  of  words,  phrases,  signs,  or  ab- 
breviations. 
S  227.   In  general. 

(1015)  Where  words  employed  to  express 
particolar  condition  In  a  contract  in  writ- 
ing are  ambiguous,  and  can  not  be  satis- 
factorily explained  by  reference  to  other  por- 
tions thereof,  it  is  not  error  to  admit  parol 
evidence  to  show  the  meaning  intended  by 
the  parties  as  to  use  of  the  words  employed. 
Barrit'klow  v.  Boice,  50  Okla.  260,  150 
Pac.  1004. 

(1019)  In  the  use  of  modern  appliances  to 
modern  business  when  it  is  customary  to  use 
tlgures  and  abbreviations  applicable  to  cer- 
tain lines  of  l>usiness,  oral  evidence  may  be 
adduced  to  show  in  what  sense  figures  and 
abbreviations  wore  used  and  understood  by 
the  parties. 

King  Collie  Co.  v.  Richards,  76  Okla.  6, 
184  Pac.  130. 

(1920)  Where  a  telegram  from  a  niHlIng 
conipanj-,  engaged  in  the  sale  of  flour  and 
feed,  does  not  contain  an.v  technical  or  code 
language,  it  is  not  error  for  the  trial  court 
to  refuse  to  permit  witnes-sos,  other  than  the 
parties  to  the  action,  engaged  in  the  same 
line  of  busine.ss  as  defendant,  to  testify  as 
to  the  meaning  of  the  words  emp]oye<i.  In 
such  circumstances,  under  Rev.  Laws  1010, 
S  959,  the  essential  question  Is  not  in  what 
sense  mill  men  would  construe  the  telegram, 
hut  In  what  sense  the  promisor  believed,  at 
the  time  of  making  the  promise,  that  the 
promisee  understood  it. 

Kingfisher  Mill  &  Elevator  Co.  v.  West- 
brook,  79  Okla.  ISS,  192  Pac.  2(H). 

§  228.   Technical,  trade,  or  local  terms. 

(1919)  The  case  at  bar  Is  Rovenied  by 
the  rule  of  law  relating  to  the  meauinR  of 
tet-hniciil  terms  or  phrases  used  In  a  par- 
ticular industry' or  business,  and  not  by  the 
rule  invoked  by  counsel,  which  requires  the 
custom  of  a  particular  place  and  local  com- 
mercial usages  to  he  pleaded  before  they 
can  be  proved. 

Winemlller  v.  Page,  75  Okla.  27S,  183 
Pac.  Wl. 

(1919)  Where  a  written  instrument  con- 
tains words  or  expressions  wliich  are  of  a 
technical  nature,  being  connected  with  some 
act.  science,  or  occupation,  and  unintelli- 
gible to  the  common  reader,  yet  susceptible 
of  a  definite  Interpretation  by  experts,  parol 
evidence  is  admitted  fur  the  purpose  of  ex- 


plaining the  language  used,  and  thus  ef- 
fectuating   the    intention    of    the  parties 
through  the  medium  of  their  own  language. 
Winemlller  t.  Page.  75  Okla.  278,  183 
Pac.  501. 

(1920)  In  a  deed  of  land  to  a  railway 
company  for  riRht  of  way,  where  the  lan- 
,!.'uage  used  In  describing  the  land,  as  to 
location  and  boundaries,  is  uncertain,  and 
makes  use  of  terms  not  commonly  under- 
stood, parol  testimony,  for  the  purpose  of  ex- 
plaining the  location  and  boundaries  and  tbe 
ti'Chnlcal  meaning  of  terms  used,  Is  comiK- 
tent. 

nines  V.  Olsen,  78  Okla.  239,  190  Pac. 
266. 

§  229.   Identification  of  parties. 

(1911)  In  an  action  Ipi-ought  to  recover  a 
judgment  on  the  following  note:  "$40.00, 
Cleveland,  Okla.,  .«JeiJt.  6th,  1901.  Jan.  1st, 
1004.  after  date,  the  Greenwood  Gin  Co. 
promises  to  pay  the  S.  N.  Treese  &  Son  or 
liearcr,  forty  dollars  at  the  Triangle  Bank 
of  Cleveland,  Okla.  Value  received  with  in- 
terest at  10  per  cent,  per  annnm.  No.  3 
due  Jan.  1st.  1904.  M.  A.  Wiers,  Pres.  of 
Company;  W.  A.  Moore,  Sec.,"  it  was  not 
error  to  admit  evidence  to  establish  that 
the  signers  of  tbe  sjjme  executed  it  with  the 
Intention  of  [)ersonally  obligating  themselves 
tit  pay  it.  and  the  sjune  was  not  Intended  by 
tbe  parties  to  be  an  obligation  of  the  Green- 
wood Gin  Company. 

Wiers  v.  Treese.  27  Okla.  774,  117  Pac. 
182. 

(1011)  Where  a  promissory  note  Is  signed 
by  Individuals  with  a  representative  descrip- 
tion, it  is  not  error  to  admit  parol  evidence 
to  show  that  the  intention  of  the  parties 
«  as  to  obligate  themselves  to  its  payment 
Wiers  v.  Treese.  27  Okla.  774,  117  Pac. 
1S2. 

(1911)  A  princltwl  may  maintain  an  ac- 
tion on  a  written  contract  made  by  an  agent 
in  his  own  name,  and  by  parol  evidence  the 
agent  may  prove  tliat  hts  principal  was  tlie 
real  luirty  In  Interest,  notwithstanding  the 
rule  of  law  that  an  agreement  reduced  to 
writing  may  not  be  contradicted  or  voried  by 
imrol. 

Sdunucker  v.  IliKgins-Koberts  Grain  Co., 
2-S  Okla.  721,  116  Pac.  184. 

(1911)  Where  a  note  having  been  made 
autl  executed  by  K.  C.  Association,  in  tbe 
name  of  K.  C.  Association,  hy  C.  as  presi- 
dent, A.  as  secretary,  and  H.  as  treasurer, 
in  favor  of  P.  &  M.  Bank,  was  thereafter 
renewefl  by  anotber  note,  executed  in  the 
name  of  K.  C.  Association,  by  C.  as  president, 
.\,  as  secretary,  and  H.,  In  favor  of  the 
same  bank;  and  such  bajik  after  maturity 
brought  suit  on  the  note  against  the  K.  C. 
Association  and  II.  as  an  Individual;  and 
II.,  in  his  defense,  pleaded  that  it  was  tbe 
mutual  intention  of  all  the  parties  thereto, 
including  the  bank,  tliat  he  should  sign 
such  note  as  treasurer,  and  not  as  an  Indi- 
vidual, but  through  mistake  which  was  mu- 
tual, he  omitted  after  his  name  the  words. 
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treasurer;"  that  he  received  no  bene- 
fits whate\-er  from  the  proceeds  of  the  note, 
it  was  held  that  by  way  of  an  equitable 
defense  such  mutual  mistake  might  be  proved 
by  parol  eridence. 

Farmers'  &  Merchants'  Nat.  Bank  v. 
Hoyt,  29  Okla.  772,  120  I'ac.  2tM. 

(1013)  Where  a  number  of  i)ersoutt  signed 
a  promissory  note  In  their  individual  names, 
and  nothing  appears  on  the  face  of  tlic  In- 
strnment  to  suggest  that  tliey  executed  the 
same  in  a  representative  character,  it  was 
error,  in  a  suit  on  tbe  note,  to  admit  iwrol 
evidence  tendins  to  show  that  they  execut- 
ed It  as  directors  of  a  corporation. 

Weagant  v.  Camden,  37  Okla.  508,  1.32 
Pac.  487. 

(191S)  Parol  evidence  la  Inadmissible  to 
show  that  the  signers  executed  an  Instru- 
ment in  a  representative  capacity,  vvliere 
there  is  nothing  on  the  face  of  tbe  Instru- 
ment to  suggest  a  doubt  that  tbey  were  not 
bound  as  individuals. 

Cohee  t.  Tamer  &  Wiggins.  37  Okla.  "7S, 
132  Pac. '1082. 

(1913)  Where,  in  an  action  on  a  written 
instrument,  there  is  anything  on  its  face 
which  suggests  a  doubt  as  to  the  party  bound, 
or  as  to  tbe  character  in  which  the  slRners 
acted,  parol  evidence  is  admissible,  between 
the  original  parties,  to  show  tlietr  true  in- 
tent in  executing  the  instrument. 

Cohee  t.  Turner  ft  Wiggins,  37  Okla. 
778,  132  Pac.  10S2. 

(1915)  A  note  held  so  ambiguous  as  to 
authorize  admission  of  parol  evidence  to 
show  tliat  the  directors  and  president  of  a 
corporation  signed  with  intention  to  bind 
themselves  as  Individuals. 

Denman  v.  Brennamen,  48  Okla.  566,  14!) 
Pac.  1105. 

(1917)  When  the  question  arises  in  a  suit 
on  a  written  Instrument  as  to  whether  tiie 
signers  executed  the  same  in  a  repref«ntatlve 
capacity  or  as  individuals,  and  anything  aii- 
pears  on  the  face  of  the  Instrument  which 
suggests  a  doubt  as  to  the  party  bound,  or  as 
to  the  character  In  which  the  instrunient  was 
signed,  parol  evidence  is  eomi»etent,  as  lie- 
tween  the  original  parties,  at  least,  for  tlie 
purpose  of  showing  the  true  intent  of  the 
parties  when  executing  the  instrument. 

AV.  C.  Dean  Jewelry  Co.  v.  Storm,  04  Okla. 
234,  160  Pac.  1046. 

S  230.  Identification  of  snbject'inatter. 

See  {  228. 

Hlnes  V.  Olsen,  78  Okia.  230,  100  Pac. 
266. 

In  an  action  to' compel  specific  perform- 
ance of  a  contract  to  convey  land,  where 
a  sufficient  description  is  given  in  the  con- 
tract, parol  evidence  may  be  resorted  to  in 
order  to  fit  the  description  to  the  thing,  but 
where  an  insufficient  description  is  given  or 
where  there  is  no  description,  such  e^'idence 
is  inadmissible;  as  the  court  will  never  re- 


ceive parol  evidence  both  to  describe  tbe 
land,  and  then  to  apply  tbe  description. 
(1899)  Ferguson  v.  Blackwell  8  Okla.  489. 
58  Pac.  647;  (1904)  Halsell  v.  Renfrow, 
14  Okla.  074,  78  Pac.  118,  afllrmed 
(1906  )  202  ir.  S.  287,  50  L.  ed.  1032, 
20  SU|).  Ct.  610. 

(IJH)l)  Where  a  deed  to  laud  describes 
tbe  same  merely  In  general  terms,  parol  tes- 
timony as  to  tlie  land  transferred  is  admis- 
sible, In  an  action  to  recover  possea^n  there- 
of, to  prove  ownership. 

Turner  v.  (ionzales,  3  Ind.  Ter.  640,  64 

s.  w.  5or). 

(1904)  EqiiUy  Will  never  recei\'e  parol 
evidence  to  both  describe  the  land  and  then 
npl>ly  the  description. 

Powers  V.  Rude,  14  Okla.  381,  79  Pac. 
80. 

(1904)  Wliere  a  sufficient  description  is 
given  in  a  contract  to  convey  land,  iMirol 
evidence  may  be  resorted  to  in  order  to  fit 
the  descri|)tiou  to  tlie  property;  but  where 
It  is  Insnfficient,  or  there  la  no  description, 
the  evidence  is  inaduilssible. 

Powers  V.  Rude,  14  Okla.  381,  79  Pac. 
89. 

(1915)  Mere  IndeHnlteness  In  the  descrip- 
tion of  land  In  a  mortgage,  or  an  error  of  de- 
scription, although  it  may  be  sucb  as  to 
i-ender  the  Instrunient  prima  facie  inopera- 
tive, does  not  necessarily  Invalidate  it;  but 
evidence  of  extrinsic  facts  relative  to  the 
situation  of  the  parties  and  the  circum- 
stances attending  the  transaction  may  be  re- 
ceived to  impart  certainty  to  the  description. 
Vamer-Colllns  Hardware  Co.   v.  New 

MUford  Security  Co.,  49  Okla.  613,  153 

Pac.  667. 

(1915)  Parol  evidence  may  be  resorted  to 
for  the  puriKise  of  identifying  the  descrip- 
tion of  real  proi>erty  contained  in  a  writing 
to  ascertain  its  location,  upon  the  ground, 
but  not  for  the  iiuriiose,  of  ascertaining  and 
locating  the  land  about  which  the  parties 
negotiated,  and  supplying  a  description  there- 
of which  they  have  omitted  fi-om  the  writing. 
Varner^ColUns  Hardware  Co.  v.  New 

Mllford  Security  Co.,  49  Okln.  013,  153 

I'ac.  CG7. 

(191."))  Parol  evidence  beid  admissible  to 
identify  the  150  acres  of  the  section  men- 
tioned in  the  mortjiiige  which  were  owned 
by  the  mortgagors,  where  this  part  of  tbe 
description  was  inadvertently  omitted  by  tlie 
scrivener. 

Varner-CoUins  Hardware  Co.  v.  New 
Mllford  Security  Co.,  49  Okla.  618. 153 

I'ac.  607. 

(1917)  Where  the  property  secured  by  a 
ch.ittel  mortgage  is  described  as,  "One  stand- 
ard oil  drill  and  rig  and  all  tools  and  equip- 
ment, consisting  of  boiler,  engines,  bits, 
stems,  etc.,  now  located  on  tbe  N.  E.  of 
Sec.  9  T.  3,  south  of  range  15  west,"  parol 
proof  of  tbe  extent  and  meaning  of  the  words 
employed  and  the  sense  in  which  the  parties 
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used  them  Is  admissible,  and  in  this  case  It 
was  error  to  exclude  certain  testimony  of- 
fered for  tbe  purpose  of  showing  that  Mr- 
tain  oil  well  casing  used  by  the  uiortKHgor 
in  connection  with  the  oil  drill  and  rig  was 
not  included  in  the  geneml  description. 

Eoff  r.  iJiir.  03  Okla..l35.  163  Pae.  S15. 

(1919)  Where  it  la  not  clear  from  the  re- 
citals in  the  Instrument  whether  a  chattel 
mortgage  was  intended  to  cover  only  jolntiy 
owned  property  of  tbe  two  niortgagoi-s  exe- 
cuting the  instrument  or  was  Intended  to 
corer  their  separate  and  Individual  prop- 
erty, parol  evidence  is  admissible  to  show 
the  circumstauccH  under  which  the  hiortgage 
was  executed,  its  suhject-mntter,  the  rela- 
tion of  the  iinrties,  and  the  object  of  tbe 
agreement,  in  order  to  ngcertnln  the  intent 
of  the  parties. 

First  Nat.  Bunk  of  Washington.  Okla.. 
V.  Haines,  76  Okla.  301,  IST.  Pao.  441. 

S231.   Showing  intent  of  parties  as  to  subjert- 
maiter. 

Wbero  anything  aitpears  on  tlje  face  of  a 
negotiable  iiistniment  which  siifrgpnitt!  a  doubt 
or  ambiguity  as  to  the  imrty  bound,  or  tlie 
character  in  which  any  of  the  iiersoiis  who 
signed  tlie  instnniient  acted,  itarul  testiinonj 
is  admissible,  as  between  tlic  original  parties, 
for  the  purpose  of  showing  the  true  intent 
and  meaning  of  the  parties. 

(1000)  Janes  v.  Cftisjeus'  Bank  of  North 
Enid,  9  Okla.  54fi.  60  Pnc.  290;  (191rt> 
First  Nat.  Bank  of  Ada  v.  Wumack,  i>6 
Okie.  35!),  l-W  Pac,  207. 

(1911)  I'ndor  an  cQuitj)l)Ie  defense 
against  a  written  instrument,  on  account  of 
mistake  or  accident  so  that  the  iri»truim>nt 
does  not  express  the  fncts  and  nintual  inten- 
tion of  the  parties  thereto,  parol  evidence 
may  be  admitted  as  to  the  facts  and  the 
mutual  intention. 

Farmers'  &  Merchants'  N'at.  Rank  v. 
Iloyt.  29  Okla.  772,  120  Pac.  2(U. 

(1912)  r)>on  the  question  whether  nn  am- 
btgnouH  transaction  constltntes  a  pledjie.  the 
writing,  If  any,  accompanying  tlie  transac- 
tion, the  oral  statements  of  the  irartles  made 
at  tbe  time,  or  afterwards,  and  any  col- 
lateral circumstances  tending  to  show  the 
intention  of  the  parties  may  be  considered. 

Carothers  Warehouse  Bldjr.  Assn.  v.  Mc- 
ConnelL  30  Okla.  394, 121  Pac.  191. 

(1913)  If  a  written  contract  is  amhigii- 
ons  or  obscure  In  Its  terms,  m  that  the  con- 
tractual intention  of  the  parties  can  not  be 
understood  from  Its  insr>ectlon.  extrinsic  evi- 
dence of  the  subject-matter  of  the  contract, 
of  tbe  relation  of  the  parties  to  each  other, 
and  of  the  facts  and  circumstances  surround- 
ing them  at  the  time  of  Its  execution,  may 
be  received  to  aid  the  Suf>reme  Court  In  the 
proper  Interpretation  of  the  instrument. 

Richardson  t.  Chatfleld,  36  Okla.  700, 
129  Pac.  728. 

(1914)  Where  exhibits  to  a  petition  on 
aecoant  leave  It  doubtfirt  whether  the  de- 
fendant in  making  a  purchase  acted  in  a 


representative  oapadty  or  as  an  IndiTldual. 

parol  evidence  Is  admissible  to  show  the  true 
intent  of  tbe  parties. 

Caiman  t.  Krelpke.  40  Okln.  516,  139 
Pac.  698. 

(1915)  Rev.  Laws  1910,  8  959,  providing 
that  ''If  the  terms  of  a  promise  are  In  any 
respect  ambiguous  or  uncertain.  It  must  be 
interpreted  In  the  sense  In  which  the  prom- 
isor believed,  at  the  time  of  making  It,  that 
the  promise  understood  It,"  authorizes  parol 
evidence  as  to  prior  or  cont^poraneoua  con- 
versatlons,  for  the  purpose  of  determining 
the  meaning  end  Intention  of  the  parties  In 
tbe  use  of  words  emirtoyed  In  tbe  written 
contract,  hut  docs  not  authorize  the  Introduc* 
tlon  of  parol  evidence  to  vary  the  terms  of 
written  contracts  plain  in  their  meaning,  nor 
to  show  that  the  intent  of  the  parties  was 
dlfTerent  than  that  implied  In  the  words  used. 
Barrlcklow  T.  Boic^  SO  Okla.  260,  150 
Pac.  lOf^. 

(1910)  Where  plaiutifTa  allege  that  time 
is  the  essence  of  a  contract,  and  it  does  not 
so  appear  from  the  expressed  provlalons 
thereof,  plaintiffs'  are  not  prejudiced  by  per- 
mitting defendants  to  introduce  testimony 
concernhig  tbe  negotiations  leading  up  to 
the  execution  of  the  contract  for  the  purpose 
of  showing  the  intention  of  tbe  parties  there- 
to; hut  such  preliminary  negotiations  may 
not  be  considered  for  the  purpose  of  varying 
or  contradicting  tbe  plain  terms  of  the  In- 
strument. 

Drumrigbt  T.  Brown,  76  Okla.  162,  184 

Pac.  110. 

(1020)  If  a  contract  Is  ambiguous  and 
uncertain,  a  court  may  hear  oral  proof  to 
ascertain  the  contemporary  construction 
placed  thereon.  If  tlie  acts  of  the  parties 
show  tliat  each  has  placed  the  same  con- 
struction thereon,  then  In  such  case  their 
construction  should  be  given  great  welslit. 
It  is  to  be  assumed  tlint  the  parties  to  « 
contract  know  best  what  is  meant  by  its 
terms  and  least  liable  to  be  mistaken  as  to 
its  Intention. 

Strange  v.  Hicks.  78  Okla.  1,  188  Pac; 
347. 

(1920)  Where  a  contract,  evidenced  by  a 
telegram,  is  ambiguous,  and  Its  meaning  is 
disputed,  evidence  of  extrinsic  facts  and  cir- 
cumstances throwing  light  upon  the  intention 
of  the  iiiirties  Is  admissible,  and  tbe  con- 
struction of  the  contract  becomes  a  mixed 
question  of  law  and  fact,  and  Is  determinable 
by  a  Jury  under  proper  Instructions  of  the 
court 

Klnftflslier  Mill  &  Elevator  Co.  v.  West- 
brook.  79  Okla.  188, 192  Pac.  209. 

(1921)  Where  crops  are  growing  upon 
land  when  sold  and  no  reserratlon  is  made 
of  such  growing  crops  In  the  ctniTCTance  of 
said  land,  It  may  be  shown  by  parol  that 
said  growing  crops  were  reserved. 

Wire  T.  Slocnm,  80  Okla.  Ill,  194  Pac. 
1061, 
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(llffil)  Where  the  terms  of  a  written  con- 
tract are  plain  and  slmirie,  and  the  language 
la  such  as  to  clearly  show  the  Intent  of  the 
parties  thereto,  tiiere  is  no  iieeil  to  apply  any 
technical  rules  of  constnictioii ;  for,  wliere 
there  is  uo  i-oom  for  oonstriirtloii,  pjirol  testi- 
mony is  not  adiiiissihlc  as  an  aid  tu  sliow  tlic 
intent  of  the  parties. 

Mann  v.  Brady,  8()  Olcla.  2!K>,  11)0  Pac. 
344i. 

{  232.    Showing  purpose  of  writing. 

(1003)  Oral  testimony  may  he  hitrodncetl 
to  show  that  a  written  Instrumrat  was  exe- 
cuted for  a  piiriKwe  wliolly  different  from 
that  allege<l  in  the  iietitiuii. 

Humphrey  v.  Timken  Carriage  Co.,  12 
Okla.  413,  7r>  I'ac.  niiS. 

(E)    8HOWIN(J   DISWIAROE   OR  rEll- 
*X)BMAXCE  OF  OBLHJATION. 

S  233.   Agreement  as  to  performance  or  en- 
forcement. 

(lOlS)  Parties  to  a  written  contniot  may 
by  a  subsequent  executetl  parol  aRreement 
annul  tlie  whole  or  any  portion  of  siiid  con- 
tract; and  the  purpose  nm\  effect  of  evidence 
of  such  parol  a(?reement  is  not  to  vary  the 
terms  of  the  written  contract,  but  to  show 
that  by  mutual  consent  it  was  cbauged,  re- 
scinded, or  aimnlled.  * 

Hnrt  V.  tYost,  73  Okla.  — ,  175  Pac.  257. 

S  234.   Estoppel  or  waiver. 

(1912)  In  an  action  on  an  Insuranc-e 
policy  which  contains  the  provisions  thut  the 
policy  shall  be  void  if  the  insurei)  Is  not  tiic 
unconditional  owner  of  the  property  covered, 
and  that  no  officer  or  agent  of  the  compnuy 
Is  authorized  to  waive  any  of  the  provislouH 
thereof,  except  in  writing  indorsed  on  or  at- 
tached to  tile  iwlicy,  where  the  cinnpany's 
defense  is  that  such  provisions  have  I)een  vio- 
lated In  that  there  was  a  lien  against  the 
property  at  the  time  It  was  insured;  and 
plaintiff  replies  that  the  agent  of  the  com- 
pany was  infomied  tif  such  lien,  tliat  notice 
to  the  agent  was  notice  to  the  company,  and 
that  the  company  thereby  waived  such  pro- 
vision by  Issuing  the  policy  with  knowledge 
of  the  Hen,  It  was  held  that,  as  to  all  policies 
issued  prior  to  statehootl,  such  notice  to  the 
agent  is  not  notice  to  tlie  couipany,  and  that 
such  agent  has  no  authority  to  waive  such 
provisions  except  as  provided  in  the  policy: 
that  parol  proof  of  sucli  waiver  is  not  ad- 
missible: and  that  a  violation  of  such  provi- 
sion renders  the  policy  void. 

Home  Ins.  Co.  of  New  York  v.  Ballard, 
32  Okla.  723.  124  Pac  316. 


XII.  OPINION  EVIDENCE. 

(A)     C'ONCIA'SIONS  AND  OPINION.S  OK 
\VITNi:SSKS  IN  GENERAL. 

1 235.  Grounds  for  admission. 

(1019)  Where  one  of  the  parties  to  a 
cause  is  an  attorney  at  law  and  takes  the 
stand  as  a  witness  In  his  own  behalf,  he  Is 
governed  by  the  same  niles  as  any  other 


witness,  and  should  not  lie  allowed  by  the 
court  to  give  opinions  and  conclusions  or 
make  argument  while  testifying,  on  the 
theory  tliat  be  is  an  attorney  and  ap[)earing 
for  himself  as  such. 

Bilby  V.  Owen,  74  Okla.  — ,  1**1  Pac.  724. 

9  236.   Conclusions  and  matters  of  opinion  or 
facts. 

(1S!)2)  A  witness  fjiuilliar  with  a  rail- 
i-oad  track  at  a  place  where  cattle  were 
killed  is  conii^tent  to  testify  as  to  the  dis- 
tance at  which  cattle  on  the  track  could  be 
seen  by  tlie  engineer  Such  testimony  is  not 
objectionable  as  Iieiag  tbe  stateuient  of  an 
opinion. 

(iulf.  C.  &  S.  F.  It.  Co.  V.  Washington, 
41)  Keil.  3-17. 

(ISllO)    In  an  actioa  on  a  fire  ixpllcy,  a 
statement  of  plaintiff  tliat  be  was  owner  of 
the  i)roiH'i-ty  at  the  tiiue  the  policy  was  is- 
suetl  was  not  incuaiiieteut,  as  a  conclusion, 
(icrman-Anierlcan  Ins.  Co.  v.  Paul,  2 
Ind.  Ter.  025,  53  S.  W.  442. 

(1904)  One  who  has  l)een  engaged  In 
farming  for  forty-flve  years,  and  Is  fumllinr 
with  the  price  of  cattle  In  the  nelghlmrhood 
where  tlie  cattle  were  situated,  is  a  com- 
petent witness  to  testify  as  to  their  value. 
Chicago  I.ive  Stock  f'oinmission  Co,  v. 
I'*ix,  15  Okla.  y7,  7S  Pac.  .'JKi. 

(1906)  It  la  not  error  to  exclude  any 
statement  or  answer  which  is  merely  a  sup- 
posed conclusion  of  the  witness  drawn  front 
a  given  state  of  facts. 

Chicago,  R.  I.  &  P.  lly.  Co.  v.  Stibbs,  IT 
Okla.  97.  S7  Pac.  20a 

(1010)  To  the  general  rule  that  witnesses 
auist  testify  as  to  facta  within  their  knowl- 
edge, and  not  state  opinions,  there  is  an 
exception  that  tlie  opinions  of  witnesses  who 
lK)8Sess  peculiar  skill  or  kno\v]e<lge  may  state 
their  opinions  as  to  matters  In  issue,  where 
wittiout  Bvich  opinions  the  Jury  would  not  he 
able  to  arrive  at  a  correct  conclusion. 

Cliicago.  R.  I.  &  P.  Ry.  Co.  v.  Hale.  176 
Fed.  71. 

Owner.ship  of  jK^rsoual  property  la  ordi- 
narily a  simple  fact  to  which  a  witness  hav- 
ing the  re4|uisite  kno\vle<lge  can  testify  di- 
re<'Hy;  and  testimony  as  to  who  is  the  owner 
of  the  jiroperty  involved,  where  such  ques- 
tion invfdves  a  fact  clearly  within  the  knowl- 
edge of  the  witness,  aud  not  the  expression 
uf  an  opinion  upon  facts  proven,  is  admis- 
sible. 

(1910)  Jantzen  v.  ICmanuel  German  Baii- 
tist  Church,  27  Okla.  473,  112  Pac. 
1127:  (1913)  n.  Smith  &  W.  H.  Co.  v. 
Winston,  4<l  Okla.  173,  136  Pac.  1075. 

(1912)  On  a  trial  of  nn  action  wherein 
defendant  pleads  the  breach  of  a  warranty 
given  by  a  vendor  In  his  contract  of  sale  of 
certain  machinery.  It  ts  competent  for  de- 
fendant to  show  every  fact  which  would  sup- 
port his  claim  tliat  the  mncbinery  did  not 
fulfill  the  warranty,  but  the  same  must  be 
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shown  by  facts,  and  not  by  the  statement  of 
mere  conclusions. 

Bilby  V.  Thomas  Gin-Compress  Co.,  33 
Okla.  254,  124  Pac.  109.'i. 

(Iftl3)  Objection  to  opinion  testimony  as 
to  the  value  of  property  desfroyoif  by  liiv  set 
by  railroad  company  was  helil  proj)erly  ms- 

St  I^uis,  I.  M.  &  S.  Ry.  Co.  v.  WeWou. 
30  Okln.  300,  13")  Pac.  S. 

(1913)  Testimony  by  witness  as  to  the 
right  of  one  to  convey  land  Is  a  mere  con- 
clusion of  the  witness,  in  the  absence  of  facts 
upon  which  the  testimony  is  based. 

Jones  V.  Citizens'  State  Bank,  30  Okla. 
303,  135  Pac.  373. 

(1015)  It  is  not  error  to  ftustain  an  ob- 
jection to  a  question  propounded  to  the  pur- 
chaser of  real  estate  which  calls  for  a  con- 
elusion  of  the  witness  as  to  who  Iniluencetl 
him  to  make  the  inirchase,  since  that  is  a 
questloa  to  be  determined  by  the  jury  from 
ail  the  acts  and  facts  testified  to. 

Schlegel  v.  Puller,  4S  Okla.  134,  140  Pa* 
1118. 

(1916)  Evidence  that  the  iiarty  is  or  Is 
not  an  agent  is  a  mere  conclusion,  but  the 
witness  may  state  the  facts  and  circum- 
stances concerning  the  various  transactions 
between  him  and  the  alleged  principal,  leav- 
ins  the  court  and  the  jury  to  determine, 
under  the  facts  disclosed,  whether  or  not  he 
was  such  agent. 

Ford  Motor  Co.  v.  Uvesay,  61  Okla.  231, 
100  Pac.  901. 

In  the  trial  of  an  action  for  damaKes  by 
a  servant  against  the  master  for  a  failure 
to  furnish  a  reasonably  safe  place,  reason- 
ably safe  appliances  In  which  and  with  which 
to  work,  and  for  failure  to  employ  reason- 
ably competent  employees,  it  is  comjiotent 
for  the  servant  to  show  every  fact  e-ssential 
to  support  his  allegations  of  negligence,  but 
the  same  must  be  shown  by  facts  and  not  by 
the  statement  of  mere  conclusions. 

(1017)  Federal  Oil  &  Gas  Co.  v.  Camp- 
bell, —  Okla.  —,  183  Pac.  801:  (1017) 
Okmu^ee  Window  Glass  Co.  v.  Bright, 
(m  Okla.  53,  1S3  Pac.  80S. 

§  237.   Mailers  directly  in  issue. 

( 101 2 )  AMiere  pla intiff  aohl  defendant 
certain  gin  machinery,  with  a  warranty  that 
with  proiK-r  management  it  was  capable  of 
doing  good  work,  and  in  ginning  ix>ugh  and 
dirty  cotton  wouhl  make  a  cleaner  sample 
than  any  othyr  gin  <m  the  market  running 
under  the  same  ('(Uiditious;  that  the  mate- 
rials used  in  its  construction  were  guar- 
anteed to  Ite  of  the  best  stock  obtainable 
and  the  workmanship  A  No.  1;  and  on  the 
failure  of  tlie  defendant  to  pay  for  the  same, 
lilalntlff  brought  suit  for  the  price  thereof : 
and  defendant  pleaded  the  contract  of  sale, 
the  warranty,  and  its  breach;  and  on  the  ex- 
amination by  plaintiff  of  Its  salesman,  shown 
to  have  been  a  man  possessing  years  of  ex- 
perience with  such  machinery,  over  the  ob- 


jection and  exception  of  defendant,  he  was 
permitted  to  answer  in  the  affirmative  tlie 
following  questions ;  "I  will  ask  you  to  state 
whether  or  not  the  machinery  that  you  sold 
Jlr.  Hilliy  was  exactly  as  represented  in  the 
contract  whlcb  ho  signed';"  and,  "Mr.  Hutch- 
inson, now,  I  will  ask  yon  that  with  proper 
nianiigement.  now  this  warranty  that  Mr. 
HUby  slgnetl  at  the  time  you  sold  him  this 
maciiinory,  tliat  with  proper  management 
they  are  capable  of  doing  good  work,  and 
in  ginning  rough  and  dirty  cotton  will 
make  a  cleaner  sample  than  any  other 
giu  now  on  the  maricet,  running  under 
tiio  same  conditions,  will  they  do  that?''  and, 
"It  says  that  the  materials  used  in  their 
construction  are  guaranteed  to  be  of  the  best 
stock  obtainable  and  the  workmanship  A  No. 
I.  is  that  true?"  It  was  held  that  the  an- 
swers to  tbe  same,  if  accepted  by  the  Jurj', 
anionntoil  in  effect  to  a  determination  of  the 
si)cciflc  issues  then  on  trial,  and  the  same 
were  erroneous  and  prejudicial. 

Bilby  r.  Thomas  Glu-Compress  Co.,  33 
Okla.  254,  124  Pac.  1093. 

(1010)  Where  In  an  action  for  damages 
against  a  railway  company,  the  court,  over 
oi>jections,  permitted  witnesses  to  testify  as 
to  the  amount  of  damages  the  plaintiff  had 
sustained,  it  was  held  error,  and  that  the 
witness  should  have  bpen  required  to  state 
tlie  facts,  and  not  conclusions,  as  to  the 
amount  of  such  damage. 

ivansas  City  Southern  Ry.  Co.  v.  Ilurley, 
01  Okla.  241,  IGO  Pac.  910. 

As  a  general  rule,  a  witness  should  not 
be  allowed  to  give  an  opinion  as  to  the 
e.Ylsteuce  of  an  ultimate  fact,  but  this  rule 
is  subject  to  the  exception  that  when  the 
matter  Involves  a  question  of  science  or  pe- 
culiar skill  to  such  a  degree  that  when  the 
facts  in  the  case  arc  presented  In  evidence 
it  is  initxjssible  for  a  person  of  ordinary 
understandiug  and  experience  to  draw  a 
pmpcr  conclusion  therefrom,  then  it  Is  per- 
ndssible  for  one  skilled  in  that  science  or 
act  to  state  his  opinion,  to  be  drawn  from 
tbe  facts  proved. 

(1917)  Federal  Oil  &  Gas  Co.  v.  Camp- 
bell, —  Okla.  — ,  183  Pac.  804;  (1017) 
Okmulgee  Window  Glass  Co.  v.  Bright, 
05  Okla.  53,  183  Pac.  898. 

§  238.   Inferences  or  unpreesiona  from  collect- 
ive  facts. 

(1004)  Where  all  the  facts  of  a  transac- 
tion are  clearly  stated  by  a  witness,  his  in- 
ference or  understanding  therefrom  is  wholly 
Immiiterinl  and  inadmissible.  Judgment 
aftlrmed  (lOOli)  4  Ind.  Ter.  346.  69  S.  W.  898. 
(Jentrj-  v.  Singleton.  128  Fed.  679. 

(1913)  Testimony  of  w^ltness  relative  to 
value  of  property  destroyed  examined,  and 

held  competent. 

St.  Louis,  I.  M.  &  s.  Ry.  Co.  v.  Weldon, 
30  Okla.  300,  135  Pac.  8. 

(1015)  It  was  proper  to  admit  tbe  opinion 
of  a  witness  that  the  horse  "seemed  to  be 
frightened,"  under  the  rule  which  admits 
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oplnfons  from  neceaslty,  mcb  as  in  cases  of 
Identity. 

BartlesTllIe  Internrban  Ry.  Go.  v.  Quatd, 
51  Okla.  166.  IM  Pac.  891. 

(1915)  Witnesses  should  nut  ordlnnrily  be 
permitted  to  testify  as  to  what  ImpreRsion  or 
understandlog  they  inferred  from  certain 
conversations,  but  should  give  the  esact  lan- 
guage used  as  far  as  possible,  and  tf  unable 
to  do  80.  then  give  tbe  substance  thereof, 
and  It  Is  for  the  Jury  to  any  what  inf^nCe 
or  nnderatandlng  should  be  drawn  from  It 

Continental  Ins.  Co.  t.  Cbance,  48  Okla. 
824.  150  Pac.  114. 

S  239.   Special  knowledge  as  to  snbjecMnsner. 

(1895)  Wlien  a  veterinary  surgeon  has 
treated  certain  horses  for  disease  cauned  liy 
eating  castor  beans,  and  gives  the  effect  of 
tbe  poison  on  tbe  stomach  and  digestion  of 
tbe  borse,  and  is  acquainted  with  the  gen- 
eral effect  of  such  poison  on  horses,  he  may 
give  his  opinion  as  to  the  i>ermaneney  of  the 
injury;  and,  where  he  is  acquainted  with  the 
general  value  of  such  horses,  he  may  testify 
as  to  tbe  damages  caused  hj  such  injuries. 
Coyle  V.  Baum,  3  Okia.  695.  41  Pac.  380. 

(1909)  When  a  witness  to  value  is  of- 
fered, some  foundation  must  be  laid  for  his 
opinion. 

Western  Union  Telegraph  Co,  v.  Coyle. 
24  Okla.  740,  104  Pac.  3G7. 

(1911)  Where  witnesses  testified  that 
tbey  are  acquainted  with  the  general,  usable, 
or  rental  value  of  the  machine,  to  recover 
which  the  action  has  been  brought,  and 
which  had  been  retained  by  defendant  under 
a  retainer  bond;  that  they  have  had  exi)e- 
rience  In  renting  such  machines;  that  their 
rratal  value  does  not  vary,  but  is  the  same 
In  different  localities,  and  in  whatever  mate- 
rial the  machine  Is  used,  and  that  Its  usable 
or  rental  value  In  the  locality  where  detained 
was  not  different  from  other  localities,  the 
admission  of  the  Isstlmony  of  sucb  witnesses 
as  to  the  usable  or  rental  value  of  the  ma- 
chine was  not  error. 

Scott  V.  Vulcan  Iron  Works,  31  Okla. 
334,  122  Pac.  186. 

(1912)  On  the  trial  of  such  an  issue  as 
to  whether  one  Is  a  negro  or  a  white  i>erson, 
witnesses  who  have  long  known  the  person 
Involved  should  be  permitted  to  state  that 
be  is  a  negro  or  a  white  person,  as  the  case 
may  be. 

Cole  V.  District  Board  of  School  Dist. 
No.  29.  Mcintosh  County,  32  Okla.  602, 
123  Pac.  426. 

(1913)  In  an  action  for  loss  of  household 
goods  and  wearing  apparel,  wlilch  have  no 
market  value,  where  the  owner  is  familiar 
with  the  lost  articles,  has  purchased  them 
and  used  them  in  his  family  day  after  day, 
and  knows  the  purpose  for  which  they  were 
used,  be  is  competent  to  testify  as  to  their 
value  to  him. 

St  Lools  &  S.  F.  R.  Co.  V.  Dunham.  36 
Okla.  724.  129  Pac.  862. 

(1913)  Where  non-expert  witnesses  testi- 
fy that  they  have  observed  the  conduct  of  a 


person  whose  sanity  is  in  question,  and  state 
the  facts  which  tbey  observed  and  upon 
which  tbey  base  their  opinions,  tbey  may 
give  their  opinions  as  to  tbe  sanl^  of  such 

person. 

Conwell  v.  Rldridge,  35  Okla.  537,  180 
I'ac.  912. 

(1913)  A  person  who  lias  been  engaged 
In  the  business  of  handling  and  erecting 
water  tanks  for  twenty  yeara  is  not  required 
to  qualify  as  an  expert  tinner  as  a  condition 
precedent  to  being  i>ermltted  to  testify  In 
an  action  for  breach  of  warranty  of  the  con- 
dition of  water  tanks  sold  to  plaintiff,  as  to 
the  physical  condition  of  the  tanks. 

Berr>'hill  v.  Strickhtnd,  37  Okla.  490,  132 
Pac.  687. 

(1913)  In  an  action  for  damages  for  the 
appropriation  of  a  right  of  way  of  a  railway 
through  a  farm  of  160  acres,  it  Is  error  to 
permit  witnesses,  who  did  not  know  the 
market  value  of  tbe  farm  and  had  never 
Been  tbe  same,  to  testify  as  to  tbe  amount 
tbe  hind  was  damaged  by  reason  of  the  con- 
struction of  the  road. 

Wichita  Falls  &  N.  W.  Ry.  Co.  v.  Mun- 
sell,  38  Okla.  253.  132  Pac.  906. 

(101.1)  Thu  fact  that  a  witness  does  not 
know  the  market  price  of  the  property  In 
question  does  not  render  him  Incompetent  to 
testify  as  to  the  value. 

St.  I^uls,  I.  M.  &  S.  Ry.  Co.  v.  WeMon, 
30  Okla.  3C9.  135  Pac.  8. 

(1014)  Where  a  party  has  been  engaged 
ill  shipping  stock  from  one  point  to  ano^r 
over  a  line  of  railroad  for  a  period  of  10 
years,  during  which  time  he  shipped  some 
3U,000  head  of  stock,  and  states  that  he  knows 
the  reasonable  time  required  for  making  the 
trip,  he  should  be  permitted  to  so  testify. 
Mklland  Valley  R.  Co.  v.  Ijtrson,  41  Okla. 
360,  138  Pac.  173. 

(1014)  Ordinarily  the  owner  of  chattels 
Is  qualltled,  by  reason  of  that  relationship, 
to  give  his  estimate  of  their  value,  and  where 
he  qualifies  as  knowing  the  market  value  of 
such  chattels  as  hogs,  sheep,  cattle,  and 
horses,  it  is  not  error  to  permit  bim  to  so 
testify. 

Midland  Valley  R.  Co.  t.  Larson,  41  Okla. 
360.  138  Pac,  173. 

The  question  of  the  value  of  property  does 
not,  ordinarily.  Involve  a  question  of  science 
or  skill,  upon  which  only  an  expert  possessed 
of  technical  training  can  speak;  and,  where 
tiie  value  of  farming  lands  Is  in  Issue,  in- 
telligent persons  living  In  the  vicinity  of  tbe 
property  Involved,  who  are  acquainted  with 
tbe  nmrket  value  of  similar  property  In  tbe 
locality,  and  of  the  particular  property  in 
question,  may  give  their  opinion  as  to  its 
value. 

(1914)  Wichita  Falls  &  N.  W.  Ry.  Go.  r. 
Harvey.  44  Okla.  S21.  144  Pac  581; 
(1914)  WlchiU  Falls  ft  N.  W.  Ry.  Oo. 
V.  McAlary,  44  Okla.  826, 144  Pac.  688. 
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(1D14)  A  farmer.  70  years  old,  who  had 
bandied  horaea  nearly  aU  his  life,  and  toBtl- 
fled  that  he  knew  the  market  value  of  the 
horse  In  question,  was  held  qunltfled  to  state 
the  value.  ^ 

St.  Louis  &  S.  F.  R.  Co.  V.  Jlounts,  44 
Okla.  321,  144  Pac.  1036. 

(1915)  The  evidence  of  nonexpert  wit- 
nesses examined,  and  held  to  detail  facts 
showing  sufficient  acquaintance  and  oppor- 
tunity for  observation  to  enalsle  them  to 
form  a  belief  or  judgment  as  to  the  mental 
condition  of  plaintiff,  and  to  express  opin- 
ions In  regard  thereto. 

Farmers'  &  Merchiinta'  Bank  of  Moun- 
tain View  V.  Halle,  46  Okla.  636,  149 
Pac.  214. 

(1021)  Where  a  person  testifies  that  he 
has  been  familiar  with  automobiles  for  sev- 
eral years,  that  he  purchased  the  car  In  con- 
troversy direct  from  the  dealer  when  it  was 
new,  had  driven  it  ever  since  he  had  so  pur- 
chased It,  held,  that  he  is  competent  and 
qualified  to  testify  as  to  its  value.  Held, 
further,  that  it  was  not  necessary  to  question 
such  witness  as  to  his  technical  knowledge 
of  automobiles  before  he  should  be  pennitted 
to  testify  as  to  Its  value. 

Midland  Valley  R.  Co.  v.  Lawhom,  81 
Okla.  288,  198  Pac.  586. 

$240.  Age. 

(1913)  It  is  not  error  to  permit  witnesses 
acquainted  with  a  person  whose  age  at  a 
certain  time  is  in  controversy  to  testify  that 
she  appeared  to  be  more  than  18  years  old 
at  that  time. 

Bell  T,  Bearman,  37  Okla.  645,  133  Pnc. 
ISfi. 

$  241.   Bodily  appearance  or  condition. 

(1904)  Where  the  injuries  to  plnintiff  In 
an  action  for  an  assault  are  such  as  to  re- 
quire skilled  men  to  determine  the  cause 
thereof,  the  question  must  be  determined 
by  the  testimony  of  experts,  and  not  by  that 
of  witnesses  having  no  scientific  knowle<ige. 
Willot  V.  Johnson,  13  Okla.  563,  7([  Tac. 
174. 

(191S)  It  is  not  error  to  permit  a  non- 
expert witness  to  express  an  opinion  con- 
cerning the  physical  ability  of  an  Injured 
party  to  perform  laiwr,  where  such  opinion 
Is  based  upon  facts  that  are  obvious,  and 
does  not  call  for  the  expression  of  an  oi>in- 
ion.  arrived  at  by  the  process  of  reasoning 
and  deduction. 

Creek  Coal  Mining  Co.  v.  Paprotbi,  73 
Okla.  — ,  175  Pac.  235. 

S  242.   Dne  care  and  proper  conduct. 

(1915)  Jn  a  suit  for  personal  injuries 
growing  out  of  an  attempt  to  clean  and  put 
oil  Into  an  oil  cup  while  the  machinery  was 
in  motion,  and  where  the  macliinery  is  of  a 
compllcateil  nature  and  not  easily  understood, 
evidence  of  an  expert,  explaining  the  opera- 
tion of  the  machinery,  and  bow  the  same 
could  have  been  safely  oiled.  Is  admissible. 
Burk  T.  Hobart  Mill  &  Elevator  Co.,  48 
Okla.  470,  160  Pac.  4C8. 


3  243.   Nature,  condition,  and  reladon  of  in- 
jects. 

(1894)  Opinion  evidence  that  the  conduct 
of  an  employe  was  very  imprudeuc,  given  by 
a  witness  who  had  very  little  opportunity 
to  observe  his  conduct,  without  detailing  the 
facts  on  which  such  opinion  was  based.  Is 
Incompetent  to  show  that  he  was  unfit  to 
be  so  employed  because  of  his  carelessness. 
Ardmore  Coal  Co.  v.  Bevil,  61  Fed.  757. 

(1013)  Opinion  evidence  of  a  witness 
properly  qnallfled  Is  conipetoit  to  prove  the 
identity  of  a  hog. 

Lflwton  T.  Shep.trd,  30  Okla.  772,  130 

Pac.  135. 

§244.  Value. 

3  245.   Real  property. 

(1916)  "The  question  of  the  value  of 
property  does  not  ordinarily  involve  a  ques- 
tion of  science  or  skill  upon  which  only  an 
expert  possessed  of  technical  training  can 
speak ;  and  where  the  value  of  fanning  land 
is  in  Issne,  intelligent  persons  living  in  the 
vicinity  of  the  property  Involved  who  are 
acquainted  with  the  market  value  of  similar 
property  in  the  locality  may  give  their  opin- 
ion as  to  Its  value." 

Incorporated  Town  of  Sollisaw  v.  Priest, 
61  Okla.  9,  150  Pac.  1093. 

§  246.   Personal  property. 

( 1893)  On  a  trial  for  conversion  of  goods, 
a  question  asked  of  defendant  as  to  the  value 
of  the  goods  nt  the  time  he  took  possession 
of  them,  under  a  claim  as  mortgagee,  is  not 
Incompetent 

Robinson  v.  Peru  Plow  &  Wheel  Co.,  1 
Okla.  140,  31  Pac.  9SS. 

(1S95)  Where  witness  stated  that  he  was 
acquainted  with  the  value  of  livery  horaes 
Kenerully,  and  knew  the  horses  in  question, 
and  testified  as  to  their  valu^  it  is  pre- 
sumed tlint  the  value  meant  by  hini  was  the 
market  value. 

Coyle  v.  Baum,  3  Okln.  606,  41  Pac.  380. 

(1901)  Whore  a  witness  testifies  gen- 
em  lly  of  the  value  of  an  aillclo  in  common 
UBc,  it  will  be  assumed  that  the  market 
value  is  meant,  tmless  it  appears  from  the 
testimony  of  the  witness  that  he  bases  the 
value  given  by  him  upon  some  other  con- 
sideration. 

Flinon  V.  Territory,  11  Okla.  351,  67  Pac. 
473. 

Rules  of  evidence  are  not  so  technical  as 
to  require  expert  witnesses  to  prove  the  rea- 
sonable or  market  value  of  chattels,  such  as 
ordinary  wearing  apparel,  in  common  use, 
where  it  Is  apparent  from  the  facts  proven 
that  the  value  of  the  articles  are  within  the 
knowledge  of  persons  of  ordinary  intelligence 
and  experience. 

(1015)  Rogers  v.  O,  K.  Bus  &  Baggage 
Co.,  46  Okla.  289,  148  Pac.  837;  (1016) 
O.  K.  Transfer  &  Storage  Co.  v.  Nelll, 
50  Okla.  201,  159  Pac.  272. 

§247.  Time. 

(1018)  In  an  action  against  &  common 
carrier  to  recover  damages  for  the  negltgoit 
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delay  in  the  transportation  of  cattle  from  a 
point  in  this  state  to  their  destination  in  an- 
other state,  witnesses  who,  from  past  experU 
ence,  are  familiar  with  such  transtwrtation, 
may  properly  testify  as  to  the  usual  and  cus- 
tomary time  required  to  make  such  ship- 
ments, and  from  this  testimony  and  other 
competent  testimony  in  the  case  it  Is  ttio 
province  of  the  jury  to  determine  whether  or 
not  the  time  actually  taken  by  the  carrier 
for  the  transportation  of  the  cattle  alleged  tu 
liare  been  negligently  delayed  was  reasonable 
or  unreasonable. 

Dickinson  v.  Seay,  71  Okla.  — ,  175  Pac. 
216. 

1248.  Rate  of  speed. 

(1918)  Persons  of  intelligence  niul  ob- 
servation may  testify  as  to  si>eed  of  a  train 
without  qualifying  as  experts;  the  lack  of 
expert  knowledge  concerning  speed  of  tru  in 
affects  the  weight  to  be  given  by  the  jury 
to  such  evidence  rather  than  the  cumpetcncj* 
of  the  witness. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Miles,  69 
Okla.  — ,  170  Pac.  80G. 

S249.  Damages. 

S  250.   Injuries  to  the  person. 

(1914)  In  an  action  against  a  railroad 
company  for  damages  for  personal  injuries, 
it  is  prejudicial  error  to  allow  the  plaintiff 
to  testify  as  to  the  quantum  of  damages  sus- 
tained, as  It  Is  an  Invasion  of  the  province 
of  the  jury. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Teese,  42 
Okla.  188,  140  Pac.  1166. 

(1915)  It  is  not  competent  for  a  party, 
who  as  a  witness  testifies  to  his  pains,  to 
state  his  opinion  that  the  injuries  which 
caused  the  same  are  permanent. 

Sliawnee-Tecumseh  Traction  Co.  v. 
Griggs,  50  Okln.  566,  151  Puc.  230. 

8  251.   Injuries  lo  property. 

(1903)  Where  the  court  permitted  plain- 
tiff to  testify  ns  to  damages  sustained  ti) 
the  stock  of  goods,  it  was  error,  as  he  could 
only  testify  as  to  tlie  facts,  and  not  his  con- 
clusions, as  to  the  damages. 

Tootle  T.  Kent,  12  Okla.  G74,  7.1  Pac. 
310. 

Where  damages  are  claimed  from  a  com- 
mon carrier  on  account  of  weight  unneces- 
sarily lost  by  cattle  In  transit,  and  on  ac- 
count of  a  decrease  in  the  market  value  of 
the  cattle  when  they  reached  their  destina- 
tion, occasioned  by  the  negligent  delay  of  the 
carrier  in  transiiorting  tlie  sliipniciit.  wit- 
nesses experienced  in  such  matters  may 
properly  testify  ns  to  the  loss  of  weiplit  of 
the  cattle,  and  as  to  the  decrease  of  the 
market  value  of  the  cattle  on  account  of 
such  loss  of  weight,  and  as  to  the  de<Teiuso 
of  the  market  value  of  the  ciittle  on  account 
of  injuries  to  tbe  cattle  while  in  transit  af- 
fecting their  market  value. 

(1913)  St.  Louis  &  S.  F.  R.  Co.  v.  IHlby, 
35  Okla.  589,  130  Pac.  10S9;  (1918) 
Dickinson  v.  Seny,  71  Okla.  — ,  175 
Pac.  216. 


(1915)  Where  C  rented  from  U  the  lower 
story  of  a  building  in  the  city  of  EI  Reno, 
in  which  C  conducted  a  mercantile  business, 
and  afterwards  V  rented  the  upper  story  of 
fiuid  building  to  another,  which  was  used  as 
a  gambling  establishment,  and  IT  brought  an 
action  against  O  to  recover  the  agreed  rents 
fur  BUid  store  building,  and  C  sought  to  de- 
feat such  Hctiou  by  a  counterclaim  for  dam- 
iiges,  by  reason  of  the  maintenance  of  s;iid 
gambling  establlslinieut,  but  failed  to  offer 
any  evidence  to  show  bow  and  to  what  ex- 
tent he  had  thereby  been  damaged,  but  tes- 
tified that  it  was  his  opinion  that  he  had 
t»eou  thus  damaged,  it  was  held  that  bis  opln- 
i<m  as  to  the  damage  thus  suffered  by  bint 
was  not  legal  evidence  upon  which  to  predi- 
cate his  attempted  counterclaim. 

Clarke  v.  L  ibleln,  52  Okla.  500,  152  Pac. 
589. 

§  252.   Determination  of  qnestion  of  compel- 
tincy. 

The  question  of  opinion  evidence  is  ad- 
dressed very  largely  to  the  sound  discretion 
of  the  trial  court,  and  its  ruling  that  the 
witness  is  sufficiently  qualilied  will  not  ordi- 
narily be  disturbed,  unless  It  clearly  appears 
that  this  discretion  has  been  abused. 

(1914)  Wichita  Falls  &  N.  W.  Ry.  Co.  v. 

McAlary,  44  Okla.  326,  144  Pac.  5S3; 

(1917)  Springfield  Fire  &  Marine  Ins. 

Co.  V  Grlffln,  64  Okla.  131,  166  Pac. 

431. 

(1914)  A  farmer,  who  testifies  that  he 
lias  lived  for  years  In  the  vicinity  of  and 
knows  the  land  involved,  tlie  character  and 
productivity  of  its  soli,  Its  location,  how  it 
lies,  how  the  railroad  inins  across  and  sub- 
tlivides  it,  and  that  he  knows  the  fair  cash 
market  value  of  the  land,  before  and  after  a 
railroad  has  appropriated  a  right  of  way 
through  it,  is  sufficiently  qualified  to  give  his 
opinion  of  such  value. 

Wichitji  Falls  &  N.  W.  Ry.  Co.  v.  Har- 
vey, 41  Okla.  321,  144  Pac.  581. 

§  253.   Examination  of  witnesses. 

§  254.   Facts  forming  basis  of  opinion. 

(1921)  The  subscribing  witnesses,  physi- 
cians and  oxpeits  may  testify  as  to  the  men- 
tal capacity  of  a  testator  without  stating 
facts  or  grounds  uirnn  which  their  opinion  is 
based,  hut  the  rule  Is  to  the  contrary  as  to 
non-ex)»ert  witnesses.  Non-expert  witnesses 
must  state  the  facts  upon  which  they  base 
Jin  opinion  as  to  the  ment-il  competency  of 
the  testJitor,  and  the  jirubatlve  force  of  the 
opinion  is  to  be  adjudccil  by  tlie  court  or 
jurj'  atrordiiic  lo  the  crc^lihiiity  of  the  wit- 
nesses and  the  strength  or  weakness  of  the 
fa<-f.s  upon  which  it  is  based. 

Payton  v.  Shipley,  SO  Okla.  145,  195  Pac. 
125. 

(1915)  lu  a  suit  to  cancel  a  deed  on  the 
ground  of  mental  Incapacity  of  the  grantor, 
non-exi>ert  witnesses  acquainted  with  the 
grantor,  and  who  have  had  sufficient  oppor- 
tunity to  inform  themselves  of  her  mental 
condition,  having  sta  ted  the  facts  which 
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they  observed  aud  u\Km  which  they  base 
their  opinion,  may  exiire^s  an  opinion  ns  to 
her  coniiwtency  to  execute  the  conveyance. 
Qimpbell  v..  Dick,  71  Okla.  — ,  170  Pac. 
530. 

(It)  srn.TKCTs  01-'  i:xim:kt  testimony 

S  255.   Matters  directly  in  issue. 
See  !  237. 

Federal  Oil  &  Gas  Co.  v.  CunipboU,  G."> 
Okla.  40,  IfCi  Pile.  Si)i;  Okmulgee  Win- 
dow Glass  Co.  V.  Bright,  Go  Okla.  53, 
1S3  Pac.  89S. 

(1913)  Evidence  is  inaduiissible  to  show 
that  facts  svippressptl  or  falsely  represented 
in  an  ajtpliCJition  for  Insnranee  woidd  have 
been  deemed  muterinl  by  the  insnranee  com- 
pany, and  that  the  conii>;iny  would  not  have 
issued  the  iM)licy  or  would  have  canceleil 
!«nme  if  Issueil,  had  it  known  the  truth  in 
repard  tliereto,  but  insnranee  exiterts  may 
stale  the  usages  of  insurance  companies  gen- 
erally in  respect  to  charging  higher  rates  or 
prenilums,  or  in  rejecting  risks,  or  in  can- 
celing policies,  if  Issued,  when  made  aware 
of  the  particular  facts  in  question. 

Continental  Casualty  Co.  v.  Owen,  38 
Okla.  107,  131  Pac.  1084. 

(11)14)  Wiiother  an  cu-der  given  the  in- 
jured employe  to  clean  gin  mncbiucry  was  a 
continuing  one  and  required  a  continueil 
future  observance  was  held  not  a  uroi)er  sub- 
ject for  expert  testimony. 

Choctaw  Cotton  Oil  Co.  v.  Pope,  47  Okbi. 
383,  118  Pac.  170. 

(191S)  TIio  testinnuiy  of  n  iibysichm  In 
an  action  for  a  personal  injury  that  frons 
the  statements  of  tiie  patient,  her  jumping 
out  of  a  wagon  to  avoid  injury  from  colli- 
sion with  a  train  would  have  been  sulflcienl 
to  produce  ber  nii.scarriage,  art  not  open  tn 
objection  that  it  invaded  the  province  of  tlie 
Jury  by  stating  what  dirt  In  fact  cause  the 
miscarriage. 

Ft.  Smith  &  W.  R.  Co.  v.  Hutchinson,  71 
Okla.  — ,  175  Pac.  922. 

§  256.   Matters  of  common  knowledge  or  obser- 
vBlton. 

(1901)  ExiKTt  witness^'s  are  not  rcquireil 
to  prove  the  reasonable  market  value  of  cliat- 
tels  in  common  use.  and  the  reasonable  mar- 
ket price  of  which  is  within  tlie  knowledge 
of  persons  of  ordinary  intelligence  and  ex- 
jierience. 

Filsnn  V.  Territory,  11  Okla.  351,  67  Pac. 
473. 

S  257.   Matters   involving   scientific   or  other 
special  knowledge  in  general. 

See  5  23G. 

Chicago,  It.  I.  &  P.  Ry.  Co.  v.  Hale,  17G 
Fed.  71. 

(1809)  The  defendant,  after  the  boring  of 
n  well  under  contract  with  plaintiff,  having 
insisted  upon  baring  the  space  outside  tlie 
pump  pipe  filled  with  pounded  stone  and 
gravel,  the  testimony  of  experlence<l  well 
diggers  was  admissible  to  show  that  swb 


flUing  would  have  the  effect  to  stop  the  flow 
of  water. 

Boston  V.  Hewitt,  S  Okla.  401,  58  Pac. 
610. 

(191G)  The  testimony  of  a  skilled  elec- 
triciun  as  to  the  diffusion  of  lights  similar 
to  those  shown  to  have  been  used  in  lighting 
the  vicinity  of  an  elevator  shaft  where  the 
servant  fell  and  was  killed,  as  to  the  dif- 
fusion of  light  by  such  lamps,  and  the 
shadow  or  other  effects  produced  thereby, 
due  to  their  kind,  condition,  and  location,  is 
competent,  on  the  question  of  proper  or  suf- 
ficient lighting  of  the  place  where  the  injurr 
occurred. 

Prickett  V.  Sulzberger  &  Sons  Co.,  57 
Okla.  567,  157  Pac.  356. 

(HUS)  Tiie  opinion  of  an  expert  witness 
is  admissible  in  evidence  whenever  the  sub- 
ject-matter of  incjuiry  is  such  that  the  jury* 
are  unlikely  to  prove  capable  of  forming  a 
correct  judgment  upon  it  without  such  as- 
sistance: the  value  of  such  evidence,  how- 
ever, is  for  the  jury  to  determine. 

Chicago,  R.  I.  &  P.  Ity.  Co.  v.  Pruitt,  67 
Okla.  — ,  170  Pac.  1143. 

§  258.   Bodily  condition. 

(1918)  Where  a  personal  injury  is  of 
such  character  as  to  require  skilled  and  pro- 
fessional men  to  determine  Its  cause  ai^  ex- 
tent, the  question  Is  one  of  science  and  must 
he  proved  by  the  testimony  of  skilled  and 
professional  persons. 

Ft.  Smith  &  W.  R.  Co.  t.  Hutchinson, 
71  Okla.  — ,  175  PaC.  922. 

§  259.   Due  care  and  proper  condnct  in  geiif 

eral. 

(1913)  In  a  mine  employe's  action  for  In- 
juries from  the  deraUment  of  a  coal  car,  It 
wns  riDt  error  to  permit  experienced  miners 
lo  state  whether  the  place  where  the  acci- 
dent occurred  wns  a  dangerous  place  to  work. 

Great  Western  Coal  &  Coke  Co.  v.  Ma- 
lone,  39  Okla.  698, 136  Pac.  403. 

S  2<i0.  Coiutnielion  and  repair  d  slractarea, 
machinery,  and  appliances. 

(isns)  In  an  action  for  personal  Injuries 
caused  by  a  defect  in  the  welding  of  a  brake 
stiifT  on  a  freight  car,  where  the  broken  staff 
is  not  produced  in  court,  and  there  is  no 
testimony  as  to  its  appearance  before  the 
accident,  but  plaintiff  introduces  evidence  as 
to  the  appearance  of  the  fracture,  tending  to 
prove  that  the  defect  would  have  been  dis- 
covered by  a  proper  inspection,  the  opinion 
nf  an  exiwrt  machinist,  who  examined  the 
fractured  parts  at  the  time  of  the  break,  as 
to  the  possibility  of  discovering  the  defect 
l)y  inspection  hefore  the  fracture,  together 
with  his  reasons  therefor.  Is  admissible. 

St.  T/)uis  &  S.  F.  Ry.  Co.  v.  Farr,  56 
Fed.  991. 

( 1914)  Expert  testimony  Is  admissible  on 
the  issue  of  the  negligent  constmctfon  of  the 
framework  of  a  building,  where  such  frame- 

'  work  was  so  complicated  that  the  jury  could 
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not  nndersUnd  Its  cunatrnctlon  without  ex- 
pert testimony. 

Henry  t.  Morris  &  Co.,  42  Okla.  13,  140 
Pac.  413. 

1261.  Management  and  operation  of  vehicles, 
madiinery,  and  appIianceB. 
(1915)  Whether  there  would  be  any 
danger  to  an  experienced  man  fn  catching  a 
train  moving  from  six  to  eight  miles  an  hour 
was  held  a  proper  subject  for  expert  testl- 
mouy. 

Missouri,  O.  &  G.  Ry.  Co.  v.  Miller.  45 
Okln.  173,  145  Puc.  3C7. 

S  262.   Laws  of  other  stales  or  conntries. 

Under  Cornp.   Laws  1009.   5  5«H)  (Stsit. 
1S©3,  S4260),  tlie  best  evidence  of  the  Btiit- 
utes,  codes,  or  other  written  law  of  any  other 
state  or  foreign  government  Is  the  statute 
Itself;  while  the  unwritten  or  euniiuon  law 
may  lie  proved  as  facta  by  parol  evidence. 
(1912)  Cole  V.  District  Uoard  of  School 
Dlst  No.  29,  Mcintosh  County.  32 
Okla.  602.  123  Pac.  426;  (1912)  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  T^mbert,  3:2 
Okla.  665,  123  Pac.  42S. 

{263.  Value. 

S  264.   In  general. 

(1917)  Where  the  Injuries  eompialnecl  of 
are  of  such  a  character  as  to  require  skilled 
and  professional  men  to  determine  the  cause 
and  extent  thereof,  the  question  is  one  of 
science,  and  must  necessarily  t»e  proven  by 
the  testimony  of  skilled,  professional  persons. 
Ft.  Smith  &  W.  R.  Co.  T.  Jones,  63  Okla. 
228,  163  Pac.  1110. 

S  26S.  — ■ —  Servicea 

(1919)  Expert  testimony  as  to  the  value 
of  legnl  services  render©!  is  not  necessarj', 
when  there  Is  evidence  of  the  services  ren- 
dered, the  character  of  the  litigation,  and 
results  obtained  sufficient  to  form  a  basis  for 
determining  the  value  of  such  services. 

McClintock  v.  Perish,  72  Okla.  — ,  180 
Pac.  689. 

8  266.   Real  property. 

It  Is  permissible  as  a  means  of  arriving 
at  the  value  of  a  growing  crop  to  prove  its 
probable  yield  under  proper  cultivation,  the 
value  of  snch  yield  when  matured  and  ready 
for  sale,  and  also  the  expense  of  such  culti- 
vation, as  well  as  the  cost  of  Its  preparation 
and  transiMrtatlon  to  market,  the  difference 
between  the  value  of  the  probable  crop  in 
the  market,  and  the  expense  of  maturing 
and  placing  It  there  in  most  cases  will  give 
the  value  of  the  growing  crop  with  as  much 
certainly  as  can  be  attained  by  any  other 
method. 

(1910)  Caiicago  &c.  B.  Co.  v.  Johnson,  23 
Okla.  760,  107  Pnc.  662;  (1912)  St. 
Louis  ft  S.  F.  R.  Co.  V.  Dale.  36  Okla. 
114,  128  Pac.  137. 

9  267.   Cause  and  effect. 
S  268.   In  generaL 

(1913)  Where  a  witness  quallBes  as  an 
expert  in  the  handling  of  cattle,  his  opinion 
that  certain  treatment  within  the  Issues  con- 


tributed to  the  depreciation  of  the  cattle  la 
competent  evldencb. 

St  Louis  ft  S.  F.  R.  Co.  V.  Sbepard,  40 
Okla.  589,  139  Pac.  833. 

i  269.   Injuries  to  the  person. 

(1913)  Where  the  Injuries  are  of  such 
character  as  to  require  skilled  and  profes- 
sion a  1  men  to  determine  the  cause  and  ex- 
tent thereof,  the  question  Is  one  of  science, 
and  must  necessarily  be  determined  by  the 
testimony  of  skilled  i>rofessional  persons. 
St.  Ixjuis  &  S.  F,  R.  Co.  V.  Criner,  41 
Okla.  256,  137  Pac.  705. 

5  270.   Injuries  to  property. 

(1S95)  A  veterinary  surgeon  who  treated 
certain  poisoned  horses,  and  gave  the  effect  . 
of  the  poison  on  them,  and  was  acquainted 
with  the  general  effects  of  such  poison  on 
horses,  could  testify  as  to  the  permanency  of 
the  Injury. 

Coyle  V.  Baum,  3  Okla.  696,  41  Pac.  389, 

S  271.  Damages. 

5  272.   Injuries  to  property. 

(18!»5)  In  an  action  against  a  carrier  for 
unreasonable  delay  In  transporting  beef  cat- 
tle, witnesses  experienced  in  handling  and 
shipping  cattle  may  express  an  opinion  as  to 
the  extent  such  cattle  would  shrink  In  weight 
In  a  given  time,  under  given  circumstances, 
though  tbey  have  never  seen  plaintiff's  cattle. 
Missouri  Pac.  Ry.  Co.  v.  Hall,  66  Fed. 
868. 

(1S95)  A  veterinary  surgeon  who  treated 
certain  poisoned  horses  could  testify,  if  ac- 
quainte<l  with  the  general  value  of  such 
horses,  as  to  the  damages  occasioned  by  such 
injuries. 

Coyle  V.  Baum,  3  Okla.  695,  41  Pac.  389. 

(1896)  One  who  has  had  several  years' 
experience  in  using  and  dealing  in  flr^roof 
safes  is  competent  to  testify  to  the  amount 

'  of  damages  doue  such  a  safe  by  having  holes 
ijunehed  In  It. 

Diebold  Safe  &  Lock  Co.  v.  Holt,  4  Okla. 
479,  46  Pac.  512. 

(C)    COMPETENCY  OP  EXPERTS. 

§  273.   NecesEily  of  qualification. 

(19]o)  lOvidenoe  as  to  the  value  of  the 
land  in  controversy  at  the  time  of  its  pur- 
chase, in  actions  of  this  nature,  Is  properly 
iidmissible ;  but  before  a  witness  will  be  per- 
mitted to  testify  as  to  Its  value  he  must  first 
show  to  the  court  that  he  is  possessed  of 
suiflcicut  Information  on  the  subject,  so  as  to 
qualify  blm  as  a  witness  thereon,  and 
whether  or  not  the  witness  so  quallfln  him- 
self Is  a  matter  for  the  court's  determina- 
tion, and  a  ruling  thereon  is  left  largely  to 
the  sound  discretion  of  the  court. 

Whitehead  v.  Jefferson,  51  Okla.  42,  151 
Pac.  681. 

§  274.   Knowledge,  experience,  and  skill  in  gen< 
eraL 

(1899)  lu  an  action  for  damages  on  ac- 
count of  a  nuisance  allseed  to  have  been 
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malDtalned  by  defendant,  and  cansing  iUneatt 
tn  plaintlfTs  family,  a  Iiypotbetical  question 
put  by  plaintiff  to  physicians  ns  to  tbe  effect 
of  a  deacrlbed  nuisance  on  the  health  of  per- 
sons residing  near  It  was  not  Inadmissible 
because  they  were  not  tbe  physiciiins  who 
attended  plalntifTs  family. 

Adams  Hotel  Co.  v.  Cobb,  a  Ind.  Ter.  50, 
53  8.  W.  478. 

<1904)  Where  one  Is  shown  to  be  a 
fanner  and  stock  dealer,  and  had  been  en- 
gaged In  buying  and  selling  cattle  for  con- 
siderable time  previous  to  the  suit,  be  is 
competent  to  testify  as  to  the  value  of  cattle. 
First  Nat.  Bank  of  Enid  v.  Yeoman.  14 
Okla.  626,  78  Pae.  3S8. 

(1906)  A  witness  Is  qualiQcd  to  testify 
as  an  expert  ns  to  tbe  price  of  goods,  wh«« 
be  has  bad  several  years  of  experience  In 
handling  that  kind  of  goods,  and  baa  been 
for  years  a  tmvelliM;  salesman  and  is  thor- 
ougUy  familiar  with  the  gunllty  mid  price  of 
snch  goods. 

Long  r.  Kendall,  17  Okia.  70,  87  Pac. 
e70. 

(1907)  An  expert  Is  one  possessing,  with 
reference  to  a  particular  subject  or  depart- 
ment of  human  actlWty,  knowledge  not  ac- 
quired by  ordinary  persons. 

Yates  T.  Garrett,  10  Okla.  449,  92  Pac. 
142. 

(1907)  Where  n  witness  showed  himself 
to  be  an  expert  in  the  matter  concerning 
which  he  gave  an  opinion,  his  testimony 
was  properly  received  as  an  expert,  though 
he  disclaimed  being  such. 

Yates  V.  Garrett,  19  Okla.  449,  92  Pac. 
142. 

S  275.   Bodily  and  mental  condition. 

(1912)  A  graduate  nurse  who  has  never 
nursed  a  cuse  of  epilepsy  Is  not  comi>etent 
to  testify  as  to  whetlier  certain  symptoms 
indicate  epilepsy;  It  not  appearing  from  tbe 
evidence  that  nurses,  na  part  of  their  train- 
ing as  such,  are  taught  to  diagnose  disease. 

Shawnee  Gas  &  Electric  Co.  v.  Hunt,  32 
Obla.  368,  122  Pac.  673. 

276.  Machinery  and  mechanical  deviceg  and 
appliances. 

(1007)  A  coal  miner  of  11  yeiirs'  exjteri- 
ence,  who  had  worked  in  a  particular  mine 
for  18  months,  may  properly  testify  as  to  tbe 
capabilities  of  a  sprinkling  machine  used  to 
keep  down  explosive  dust. 

Bolen-Damall  Goal  Co.  v.  Williams.  7 
Ind.  Ter.  648,  104  S.  W.  867. 

(1914)  Architects,  cariwnters.  and  build- 
ers are  competent  to  testify  as  experts  on 
the  question  of  the  negligent  construction 
of  tbe  framework  of  a  building,  where  their 
experience  and  observation  are  shown  tu  be 
snfflclent 

Henry  r.  Morris  A  Co.,  42  Okla.  13.  140 
Pac.  413. 

9  277.   Laws  of  other  states  or  conntriea 

(1907)  The  law  of  the  Chickasaw  NaUon 
must  be  alleged,  and  may  be  prov^e^ 


testimony  of  some  one  who  can  state  that 
he  is  learned  in  the  law. 

Elliott  V.  Gar\ln,  T  Ind.  Ter.  679,  104 

S.  W.  878. 

3  278.  Value. 

(189t>)  Where  a  witness  in  an  action  on 
a  Are  policy  testifies  that  be  has  been  a  con- 
tractor and  builder  for  about  IS  years,  and  is 
acquainted  with  tbe  value  of  houses  in  tbat 
vicinity,  he  is  a  competent  witness  to  testify 
to  the  value  of  the  property  destroyed. 

Uerman-Amerlcan  Ins.  Co.  v.  Paul,  2 
Ind.  Ter.  625.  53  8.  W.  442. 

(19()2)  Stockmen  who  for  10  years  have 
heen  engaged  in  shipping  find  selling  cattle 
In  the  principal  markets,  and  are  familiar 
with  tbe  grading  of  cattle  tiierein,  and  with 
prices  as  given  in  tbe  market  quotations, 
are  competent  to  testify  to  the  value  In  such 
markets  at  a  ^ven  time  of  a  particular  ship- 
ment of  cattle,  of  whose  quality  and  condi- 
tion tbey  had  |>erBonal  knowledge.  Judgment 
(1900),  304  Fed.  72S,  affirmed. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Truskett, 

186  U.  S.  480,  46  L.  ed.  1259,  22  Sup. 

Ct.  943 

Where  one  witness  testified  tbat  be  was 
a  farmer,  had  handled  cattle  for  IS  years, 
had  experience  In  buying  and  selling  and  es- 
timating value  of  cattle,  and  knew  the  value 
of  cattle  such  as  those  In  question ;  that  the 
cuttle  In  question  were  worth  from  $50  to 
$75  ])er  head;  and  another  testified  that  he 
was  a  stockman,  and  had  handled  cattle  for 
13  years,  and  had  experience  In  buying  and 
selling,  and  that  be  had  examined  the  cat- 
tle iu  qucRtion  after  they  were  Injured,  and 
that  if  it  bad  not  been  for  tbe  injuries,  they 
would  have  been  worth  from  $40  to  $0.5  per 
head,  it  was  held  that  the  admission  of  such 
evidence  was  not  error;  the  weight  and  suf- 
ficiency of  such  evidence,  together  with  tlie 
credibility  of  the  witnesses,  lieing  matters  to 
tie  determined  by  the  jury  under  proi^er  In- 
structions by  the  court 

(1903)  Choctaw.  O.  &  <i.  I£.  Co.  v.  De- 
perade,  12  Okla.  367.  71  Puc.  629; 
(1912)  St.  I^uls  &  H.  F.  R.  Co.  v. 
Young,  30  Okla.  588,  120  Pac.  999. 

(1913)  Witnesses  are  not  Inwrnpetent  to 
testify  as  to  the  value  of  a  ginhouse  and 
nm<'biner>-  lKs;uuse  they  do  not  know  their 
nmrkct  value,  where  they  are  well  acquainted 
with  both,  having  bad  several  years"  exjie- 
rlence  handling  such  machinery,  and  claim 
to  know  the  cash  value  of  the  tmrticnlar 
building  and  machinery. 

l-'lre  Assn.  of  PhllaUelphia  v.  I'armers' 
<;iii  Co.,  39  Okla.  102,  134  Pac.  443. 

(1915)  A  witness,  wlio  is  not  nn  attorney 
at  law.  is  incomi)etent  to  prove  the  value 
of  legal  service  of  an  attorney. 

Kappler  v.  Storm,  54  Okla.  403, 153  Pac. 
1142. 

(1917)  A  witness  is  not  incompetent  to 
testify  as  to  tbe  value  of  real  estate  merely 
because  be  is  unable  to  state  that  be  knows 
tbe  market  value  thereof,  especially  where 
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It  Is  shown  that  he. had  lived  upon  the  Identi- 
cal six-acre  tract,  the  value  of  which  was  in 
question,  for  several  years,  was  the  owner 
in  fee  simple  of  another  tract,  adjoining, 
wliioh  with  the  six-acre  tract  comprised  the 
entire  twenty-acre  tract  in  controversy,  and 
liad  a  Rood  general  knowledge  of  value.  The 

competency  of  siK'h  a  witness  is  a  question  .   ,  , 

for  the  court,  while  the  weight  to  be  given  testimony  as  to   weights  was  admlsaible, 


a  conclusion  of  the  witness,  nor  as  Invading 
the  province  of  the  Jurr. 

t^hawnee  Gas  &  Electric  Co.  v.  Hunt,  32 
Okhi.  368,  122  Pac.  673. 

,  (t!H2)  AVhere  a  witness  testified  as  to 
liis  exiiorience  In  the  cattle  business,  and 
i|ualifie<l  as  an  expert  as  to  weights,  his 


bis  testimony  is  for  tlie  Jury  to  determine. 
Garnett  v.  Storm,  &4  Okla.  137,  166  Pac. 
401. 

{  279.   Prelimiiuury  evidence  as  to  competency. 

(1909)  Where  a  witness  to  value  is  of- 
fered as  an  expert,  some  foimdatlon  must 
be  laid  for  his  opinion. 

Western  Union  Telegraph  Co.  v.  Coyle, 
24  Okla.  740,  104  Pac.  367. 

1 280.   Determination  of  qneotion  of  compet- 
ency. 
See  S273. 

Whitehead  v.  Jefferson,  51  Okla.  42,  151 
Pac.  681. 

See  1278. 

Garnett  v.  Storm,  04  Okla.  137,  166  Pac. 
401. 

(1007)  Whether  a  witness  Is  sufficiently 
qualified  to  testify  as  an  exi»ert  Is  a  pre- 
liminary question  for  the  determination  of 
the  court. 

Yates  v.  Garrett,  19  Okla.  449,  02  Pac. 
142. 

(101^)  The  amount  of  knowledge  which  a 
witness  must  possess  before  a  party  is  en- 
titled to  his  oplidon  as  an  exjiert  Is  a  matter 
which  must  be  left  largely  to  the  discretion 
of  the  trial  court,  and  Its  ruling  thereon 
will  not  be  disturbetl  on  appeal,  unless  clear- 
ly erroneous. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Baker, 
37  Okla.  4S,  130  Pac.  577. 

(1913)  The  comi)etency  of  witnesses  is 
for  the  court,  while  the  value  of  their  opin- 
ion evidence  is  for  the  Jury. 

fMre  Assn.  of  Philadelphia  v.  Farmers' 
<Jin  Co.,  39  Okla.  162,  134  Pac.  443. 

(D)   EX.VMINATIOX  OF  KXPEUT.'S. 

§  281.   Mode  of  examination  in  general. 

(1003)  Wliere  In  an  action  for  iianiagcs 
sustained  hy  plaintlfT  owing  to  defeiidani's 
cattle  having  broken  through  plaintiff's  fence, 
a  witness  was  asked  whether,  from  his  ex- 
jierience  as  a  cattleman,  "the  cattle  kept  in 
that  pasture  were  more  than  ordinarily 
bi-enchy.  or  more  apt  than  the  general  run 
of  ciiltio  to  break  throuRli  fences":  hold  that 
the  qiU'stion  wiis  o|icn  to  the  obje<'tion  that 
it  was  leading. 

IVrry  v.  fobb,  4  Ind.  Ter.  717,  70  S.  AV. 
289. 

(1012)  Tt  Is  proper  to  ask  a  witness  who 
testified  as  nn  expert  what  causes.  In  his 
opinion,  produced  certain  results,  such  a 
ipiestiou  not  liciug  objectionable  as  calling  for 


though  he  stated  he  "guessed"  they  weighed 
a  certain  amount,  where  his  testimony,  con- 
sidered together,  showed  that  he  was  giv< 
lug  his  Judgment  based  on  his  experience  as 
a  cattleman  and  his  observation  of  the 
cattle. 

Midland  Valley  K.  Co.  v.  Adklns,  36  Okla. 
15,  127  Pac.  867. 

§  282.  Questions  and  answers  based  on  per- 
sonal knowledge  of  expert. 

(1916)    The  record  examined,  and  held: 
(\)  that  it  was  not  error  to  admit  certain 
testimony;  (2)  that  the  instructions  given 
fairly  state  the  law  apiilleablc  to  the  case. 
>{uskogee  Electric  Traction  Co.  v.  Bry- 
ant, 56  Okla.  75,  155  Pac.  879. 

(IIJIT)  A  physician  who  has  examined  the 
patient  (.^o  far  after  the  accident  that  his 
statements  to  the  patient  can  not  be  said 
to  be  n  part  of  the  res  gestae)  for  the 
puriKise  of  testifying  as  an  expert  can  base 
Ills  opinion  on  the  subjective,  together  with 
the  olijectlve,  symptoms  of  the  patient,  rely- 
ing on  the  history  of  the  case,  including  the 
fact  of  the  accident,  as  a  circumstance  upon 
which  be  came  to  bis  conclu^on. 

St.  I^uls  &  8.  F.  R.  Co.  T.  McFall.  63 
Okla.  124,  163  Pac.  269. 

(1017)  Expert  testimony  of  n  physician, 
buseil  on  a  physical  examination  of  the 
patient,  after  action  instituted  by  him  to 
recover  damages  for  an  alleged  personal, In- 
Jury,  though  mane  partly  for  the  purpose'  of 
;>nabline  the  physician  to  testify  as  a  wit- 
ness, is  not,  on  that  account  alone,  incora- 
iwteut.  though  constituting  a  fact  which 
may  materially  affect  his  cretlibility. 

Chicago.  R.  I.  &  P.  By.  Co.  v.  Jackson, 
03  Okla.  32,  162  Pac.  823. 

(1018)  A  physician  In  giving  evidence  as 
an  expert  may  base  his  opinion  upon  his 
observation  and  examination  of  the  paMent, 
together  with  a  history  of  the  case  as  given 
to  him,  and  such  opinion  will  not  be  rendei'ed 
Inadmissible  in  evidence  because  based  partly 
u|Kni  statements  made  to  him  by  the  patlMt 
with  reference  to  her  condition,  symptoms, 
sensations,  and  feelings  when  they  were 
made  to,  and  receive<i  by  hlni.  and  were 
necessary  to  nn  examination  and  proper 
diagnosis  aud  treatment  of  the  patient's  In- 
jur ios. 

l-'t.  Smith  &  W.  Ity.  Co.  v.  Hutchinson, 
71  Okla.  — ,  175  Pnc.  922. 

§  283.  Qnestions  and  antwers  based  on  facts 
testified  to  by  expert 
(1910)    It  is  permissible,  as  a  means  of 
arriving  at  the  true  value  of  a  growing  crop, 
to  prove  its  probable  yield  under  proper  cnl- 
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tivatiou,  tbe  value  of  sucb  yield  when 
mature  and  ready  for  sale,  and  also  the  ex- 
pense of  cultivation,  as  well  as  the  cost  of 
its  preparation  and  transportation  to  market, 
the  difference  between  the  value  of  the  prob- 
able crop  in  the  market,  ami  the  exjwnae  of 
maturing  and  placing  it  there. 

Chicago,  B.  I.  &  P.  It.  Co.  v.  Johnson,  20 
Okla.  760,  107  Pitc.  662. 

Quaere,  as  to  whether  or  not  it  is  also 
permissible  to  prove  the  rental  value  of  the 
land  and  the  coat  of  breaking,  seeding,  plant- 
ing, and  cultivation  up  to  the  time  of  the 
destruction  of  the  immature,  growing  crop. 
Is  a  permissible  basis  to  submit  to  the  jury, 
to  be  considered  in  connection  with  the  basis 
eetablisihed  by  the  preceding  proposition,  is 
not  determined. 

(1910)  Chicago,  etc.,  R.  Co.  v.  Johnson, 

25  Okla.  760,  107  Pac.  662;  (1912)  St. 

Louis  &  S.  V.  B.  Co.  r.  Dale,  36  Okla. 

114,  128  Pac.  137. 

9  284.   Hypotbelical  qneations  and  answers. 

S  285.   In  general. 

(1912)  A  mere  statement  to  an  expert 
witness  introductory  to  a  hypothoticnl  ques- 
tion as  to  what  the  exuminer  intends  to  state 
in  the  question,  adding  nothing  to  the  facts 
stated,  does  not  render  the  question  Im- 
proper. • 

Sbawaee  Gas  &  Electric  Co.  v.  Hunt,  32 
Okla.  368,  122  Pac.  673. 

(1914)  It  is  within  the  discretion  of  the 
trial  court  to  permit  a  qualifled  witnesa  who 
has  heard  all  the  evidence,  in  which  there  is 
no  material  conflict  and  which  is  sufficientlj* 
comprehensive  of  the  facts  fairly  essential 
to  be  considered,  to  which  he  has  been  re- 
ferred as  a  premise  for  his  opinion  as  to  the 
value  of  the  services  of  attorneys,  to  give  his 
opinion  as  to  the  value  of  the  services  of 
attom^s,  to  give  his  opinion  as  to  such 
value  from  such  evidence,  without  putting  to 
him  the  usual  hypothetical  form  of  question, 
embodying  a  statement  of  the  premise  for 
the  opinion;  and  there  is  no  error  where 
there  Is  no  abuse  of  such  discretion. 

CoUey  V.  Sapp,  44  Okla.  16,  142  Pac.  089. 

{286.   Form  and  sufficiency  of  questions. 

(1912)  A  hypothetical  question  to  un  ex- 
pert Is  not  objectionable  as  assuming  mate- 
rial facts  which  the  evidence  docs  not  fully 
tend  to  establish,  where  there  was  some  evi- 
dence of  all  the  material  facts  assumed. 

Shawnee  Gas  &  Electric  Co.  v.  Iluut,  32 
Okla.  368,  122  Pac.  673. 

(1912)  In  an  action  for  personal  injuries, 
a  hypothetical  question  as  to  the  cause  of 
plnintlfTs  condition,  containing  more  tlian 
500  words,  is  not  Improper  if  intelligible, 
though  somewhat  compllmted  and  not  en- 
tirely grammatical. 

Shawnee  Gas  &  Electric  Co.  v.  Hunt,  32 
Okla.  368,  122  Pac.  673. 

(1914)  A  hypothetical  question  suf- 
ficiently comprehensive  to  cover  the  essential 
facts  testified  to  by  ptnintiff  as  to  how  and 
where  an  injury  was  occasioned  Is  not  im- 


proper, fur  the  sole  reason  that  it  does  not 
embrace  all  the  facts  in  the  record;  nor  is  it 
reversible  error  to  permit  an  expert  witness 
to  testify  that,  in  his  opinion,  certain  causes 
could  have  produced  certain  results. 

Chicago,  II.  I.  &  G.  Ry.  Co.  v.  Bentley,  43 
Okla.  469,  143  Pac.  179. 

( 1017)  HyiMthetical  question  examined, 
and  held,  not  to  be  predicated  upon  a  hypo- 
thesis unsupported  by  the  evidence,  and 
hence  an  objection  thereto  on  that  account 
was  properly  overruled. 

St.  I^uis  &  S.  F.  It.  Co.  V.  McPaU,  63 
Okla.  124,  163  Pac.  269. 

S  287.  Factd  forming  baiis  of  opinion. 

See  S  2i>4. 

Payton  V.  Shiirtey,  SO  Okla.  145,  195  Pac. 

125. 

(1914)  Where  a  witness  has  not  heard 
quite  all  the  evidence  to  which  he  is  referred 
as  the  premise  for  his  opinion  as  to  the  value 
of  services  of  attorneys  where  neither  the 
portion  beard  nor  the  portion  unheard  is 
specifically  shown,  and  where  It  appears  that 
he  probably  erroneously  assumes  lu  the 
predicate  for  his  opinion  that  such  attor- 
neys' right  to  compensation  under  their  con- 
tract of  employment  was  contingent  upon  the 
success  of  their  services,  it  is  error  to  permit 
him,  over  objection,  to  give  as  evidence  his 
opinion  as  to  the  value  of  such  services. 

CoUey  V.  Sapp,  44  Okla.  16,  142  Pac. 
989. 

§  288.  References  lo  authorities  on  sobjecL 

See  S  173. 

Clinton  &  O.  W.  Ry.  Co.  v.  Dunlap,  75 
Okla.  64,  181  Pac.  X12. 

§  289.   Cross-examination  and  reexamination. 

(1921)  Whether  the  alienists  knew  what 
constituted  mental  incapacity  and  what  the 
courts  had  decided,  held  inadmisHlble. 

Etchcn  V.  Texas  Co.,  82  Okla.  62,  199 
Pnc.  212. 

(E)  COMPARISON  OF  HANDWRITING. 

§  290.  Standard  of  comparison. 

(1900)  The  genuineness  of  the  writing  or 
signature  made  the  basis  of  comparison,  anil 
sometimes  called  the  standard  writing,  must 
be  proved  by  direct  or  positive  evidence,  and 
can  not  be  established  by  comparison. 

Archer  v.  United  States,  9  Okla.  569,  60 
P.'ic.  208. 

(K)  EFKECr  OF  OPINION  EVIDENCE. 

§  291.   Opinions  of  witnesses  in  general. 

See  §  2rj4. 

I'ayton  v.  Shiplev,  SO  Okla.  14ii.  193  Pac. 
12.1. 

(1913)  The  weight  of  the  opinion  of  a 
witness  as  to  the  value  or  damage  to  cattle 
by  rough  hiindUng  during  transportation,  or 
his  statement  as  to  the  price  of  the  cattle 
would  bring  In  the  market,  was  for  the  jury. 
St.  I/)uis  &  S,  F.  R.  Co.  V.  Bllby,  SS 
Okla.  5S0,  130  Pac.  1080. 
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(1014)  Tbe  optslon  of  witnewes  kb  to  tbe 
value  of  BerTices  of  attorneTB  ts  not  con- 
dudve  npon  tbe  Jury;  and,  notwltbstancliiig 
such  opinloD,  the  Jnry  m&j  find  such  value 
to  be  less,  within  tlie  bounds  of  reason, 

CoUey  V.  Snpp,  44  Olila.  16,  142  Vac. 
989. 

S  292.   Testimony  of  experts. 

{293.   In  generaL 

(1007)  Where  evidence  of  a  witness  Ima 
been  admitted  as  expert  testimony.  It  is  then 
the  dnty  of  the  Jury  to  give  it  such  weight 
as  tbey  believe  tt  entitled  to. 

Yates  V.  Gnrrett,  19  Okla.  449,  02  Pac. 

(1913)  The  value  of  expert  cvUlencc  Is 
for  the  jury. 

Fire  Assn.  of  Philadelphia  v.  Farmera' 
OIn  Co.,  30  Okla.  162,  134  Pnc.  443. 

I  294   Nature  of  mbiect. 

(1915)  Expert  opinion  testimony  is  not 
binding  upon,  and  is  only  advisory  of,  the 
jury,  and  therefore,  strictly  speaking,  is 
never  legally  necessary  to  sustain  a  verdict 
Involving  a  determination  of  such  question, 
Chicago,  K.  I.  &  P.  Ry.  Co.  v.  tiilmore, 
52  Okla.  206.  152  Pac.  1097. 

{  295.   Conflict  with  other  evidence, 

(1914)  A  jury  can  not  be  Instructed  to 
wholly  disregard  the  admissible  opiuiona  of 
expert  witnesses,  nor  that  no  reliance  la  to 
be  placed  on  or  aid  gained  from  the  same: 
but  It  is  not  error  to  iiistmct  them  that  they 
may  disregard  such  evidence  if  tlicy  deem  it 
unreasonable  or  not  ^titled  to  belief  be- 
cause of  other  aiid  contradicting  evidence 
from  witnesses  claiming  positive  knowledge. 

Producers'  Oil  Co.  v.  Eaton,  44  Okla.  55, 
143  Fac.  9. 

(1918)  Testimony  lu  action  for  |»ei-8onal 
Injuries  in  crossing  accident  that  noise 
made  In  coiii)lIng  cars  was  louder  than  usual, 
which  was  merely  the  conclusion  of  non- 
expert witnesses,  ss  against  jmsitive  testi- 
mony of  expert  trainmen  to  the  contrary,  did 
not  make  an  Issue  of  fact  for  jury. 

Lusk  V.  Pugh,  71  Okla,  -,  17(1  Pac.  80. 

Xm.  EVIDENCE  AT  FORMER  TRIAL  OR 
IN  OTHER  PROCEEDING. 

S  296.   Death  or  disability  of  witness, 

(1014)  Where  R.  was  prosecuted  for  a 
felonious  assault  on  H..  and,  at  the  examin- 
ing trial  before  a  justice  of  tlie  peace,  two 
certain  witnesses  gave  evidence  against  It. 
and  were  fully  cross-examined  by  him;  their 
testimony  being  taken  down  verbatum  in 
shorthand,  whicb  was  later  transcribed,  and 
subsequently  at  a  trial  of  a  civil  suit  for 
damages  filed  by  H.  against  R.  and  based 
on  the  same  amault,  it  was  shown  that  the 
two  witnesses  were  dead,  and  the  court  per- 
mitted the  use  of  tbe  evidence  given  by  them 
In  the  trial  of  the  criminal  case,  it  was  held 
not  erroneous. 

Ray  V.  Henderson,  44  Okla.  174,  144  Pac. 
176. 


(1914)  The  testimony  of  a  witness,  since 
deceased,  gi^'en  at  an  examining  trial  before 
a  justice  of  the  peace  on  the  charge  of  felon- 
ious assault,  may  be  used  against  the  de- 
fendant, In  a  civil  suit  against  him,  for  dam- 
ages hy  the  person  assaulted. 

Ray  V.  Henderson,  44  Okla.  174,  144  Pac. 
17C. 

{  297.  Absence  <tf  witnoMes. 

(1913)  The  testimony  of  a  witness  given 
at  a  former  trial  between  the  same  parties 
Invotvtng  the  same  subject-matter  with  the 
op|>ortunIty  for  cross-examination,  and  taken 
down  by  the  ofQcial  stenographer  and  pre- 
served by  bill  of  exceptions  on  appeal,  Is  ad- 
missible, if  ntherwi.se  unobjectionable.  In  a 
second  trial  of  the  same  cause,  where  the 
witness  resides  in  another  state  and  is  not 
present  at  the  second  trial. 

Atchison.  T.  &  S.  P,  Ry.  Co,  v.  Baker, 
37  Okla,  48,  130  Pac.  577. 

S  298.  Preliminary  evident. 

(1017)  It  is  within  the  sound  discretion 
of  tbe  trial  court  to  determine  the  degree 
of  preliminary  proof  necessary  to  admit  the 
testimony  of  an  absent  witness  given  at  a 
former  trial  in  the  same  cause. 

PhllliiMi  V.  Mitchell.  OS  Okla.  — ,  172  Pac. 
85. 

5  299.  Mode  of  proof.  • 

(1012)   The  requirement  of  Wilson's  Rev. 

6  Ann.  Stat.  14548  (Snyder's  Comp.  Laws 
lorm,  i58»l).  that  every  deposition  intended 
to  be  read  In  evidence  on  the  trial  must  be 
tiletl  at  least  one  day  before  the  day  of  trial, 
does  not  apply  to  the  transcript  of  a  stenog- 
rapher's notes  referred  to  In  Wilson's  Rev. 
&  Ann.  Stat.  ch.  23,  art.  1,  I  7  (Snyder's 
Comp.  r>aw8,  i  1942),  which  provides  for  the 
filing  of  stenographer's  notes  with  the  clerk 
of  the  court,  and  that  the  same  shall  be  a 
part  of  the  record,  and  that  "any  longhand 
transcription  of  notes  so  filed  and  duly  certi- 
fied by  the  reirarter  *  *  *  shall  be  admissible 
as  evidence  in  all  cases  of  like  force  and 
effect  as  testimony  taken  in  the  caiue  of 
deposition,  and  subject  to  the  same  objec- 
tion." 

Oklahouia  Ky.  Co.  v.  Boles,  30  Okla,  7W, 
120  Pac.  1104, 

(1012)  Wilson's  Rev.  &  Ann.  Stat,  ch. 
23.  art  1,  17  (Snyder's  Comp.  Laws  1909, 
S1042),  making  the  transcript  of  the  notes 
of  a  court  stenographer  evidence  In  a  case 
in  the  same  way  ns  a  deposition,  does  not, 
by  implication,  prevent  such  stenographer 
from  testifying  as  to  what  was  the  evidence 
of  a  witness  at  a  former  trial,  as  shown  by 
his  notes. 

Oklahoma  Ry.  Co.  v.  Boles,  30  Okla.  764, 
120  Pac.  1104. 

(1016)  Before  the  longhand  transcript  of 
the  testimony  of  a  witness,  given  at  a  for- 
mer trial,  can  be  admitted  in  evidence  at 
a  subsequent  trial  of  the  same  case.  It  must 
be  duly  certified  by  tbe  reporter  of  the  court 
who  took  the  evidence,  as  correct,  or  agreed 
to  by  tbe  parties  as  being  the  evidence  of 
such  witness,  and  as  being  correct,  and,  then, 
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it  can  only  be  used  under  such  conditions 
as  would  warrant  Uxe  use  of  the  deposition 
of  such  witness. 

St  LonlB  A  S.  P.  R.  Co.  t.  Walber,  61 
Okla.  37,  160  Pac.  79. 

(1919)  Where  not  otherwise  objection- 
able, testimony  of  witnesses  adduced  at  a 
former  trial  between  the  same  parties,  In- 
volving the  same  subject-matter,  which  has 
been  transcribed  by  the  court  reporter  from 
fals  stenographic  notes  and  certiflod  to  by 
bim,  Incorporated  in  the  case-made,  the  case- 
made  signed  and  settled  by  the  trial  judge, 
and  the  same  filed  with  the  clerk  of  the  dis- 
trict court,  Is  admissible  In  evidence  as  the 
deposition  of  said  witnesses,  although  the 
reporter's  notes  were  not  filed  in  the  district 
court,  as  provided  by  Rev.  Laws  1910,  1 17^ 
Kansas  City,  M.  ft  O.  Ry.  Co.  v.  Roe, 
72  0kla..— ,  ISOPac.  371. 

XIV.  VEIGHT  AND  SUFHCIENCY. 
In  general. 

Credibility,  lm()eaclunent,  contradiction  and 
corroboration  of  witnesses,  see  Witnesses, 
8S  m-114. 

Effect  of  tax  deeds  as  evidence,  see  Taxa- 
tion, S221. 

In  criminal  prosecutions^  see  Criminal  Law, 
li  302-315. 

Rulings  on  trial  by  court,  see  Trial,  I  212. 


A»  to  parHcHlar  factt  -or  itauea. 

See  Domicile.  1 6 ;  Gifts,  S  11 ;  Limitation  of 
Actions.  S  81 ;  Payment,  {  25 ;  Release,  f  21. 

Authority  of  attorney,  see  Attorney  and 
Client,  132. 

Character  of  deed  as  mortgage,  see  Mort- 
gages, { 15. 

Existence  of  relation  of  principal  and  agent, 

see  Principal  and  Agent,  S 13. 
Fraud  In  assignment  for  benefit  of  creditors. 

see  Asslgments  for  Benefit  of  Creditors, 

143. 

Property  conveyed  by  deed,  see  Deeds,  S  37. 
To  show  absolute  bill  of  sale  to  be  a  mort- 
gage, see  Chattel  Mortgages,  i  18. 

In  particular  civU  action*  or  proceedings. 

See  Assault  and  Battery,  Sl2;  Attacbment, 
IS  15,  84;  Forcible  Entry  and  Detainer, 
{22;  Injunction,  S57;  Money  Received, 
H;  Negligence,  S64;  Replevin,  IS41,  43; 
Trover  and  Conversion,  {  21. 

Against  surety,  see  Principal  and  Surety, 
160. 

For  breach  of  coutract,  see  Contracts,  1 163 ; 
Sales,  1140. 

For  breach  of  warranty,  see  Sales,  i  153. 

For  causing  death,  see  Death,  i  31. 

For  deficiency  on  foreclosure  of  mortgage, 
see  Mortgages,  f  160. 

For  dissolution  of  partnership,  see  Partner- 
ship, 183. 

For  flowage  of  lands  by  surface  waters,  see 
Waters  and  Water  Courses,  I  25. 

For  injuries  In  street,  see  Municipal  Cor- 
porations, 1280. 


For  injuries  to  animals,  see  Railroads,  S 167. 
For  Injuries  to  passenger,  see  Carriers,  1 170. 
For  loss  of  or  injury  to  goods,  we  Carriers, 
162. 

For  personal  injuries,  see  Master  and  Serv- 
ant, il  131-135;  Municipal  Corporations, 
1280;  RaUroads,  1144. 

On  benefit  certificate,  see  Insurance,  {  253. 

On  bill  or  note,  see  Bills  and  Xotos,  SI  190- 
193. 

To  dissolve  attachment,  see  Attachment,  S  84. 

To  enforce  mechanic's  lien,  see  MecbanlCB' 
Liens,  fi  66. 

To  establish  rights  between  conflicting  claim- 
ants of  mortgaged  property,  see  Chattel 
Mortgages,  !  B8. 

To  recover  possession  of  mortgaged  property, 
see  Chattel  Mortgages.  S79. 

To  set  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances,  IS  96,  97. 

§  300.  Weight  and  condnuveness  in  general. 

(1010)  "Prima  facie  evidence"  of  a  fact 
is  such  evidence  as  in  the  Judgment  of  the 
law  is  sufficient  to  establish  the  fact,  and. 
If  not  rebutted,  remains  sufficient  for  that 
purpose. 

Meador  v.  Johnson,  27  Okla.  543,  112 
l*ac.  1121. 

(1014)  A  boolt  of  account,  when  admis- 
sible In  evidence,  even  though  free  from  in- 
herent improbability.  Is  onl^  presumptive  and 
dlsiiutable  evidence  of  the  correctness  of  the 
entries  therein  aN>earlng. 

Xevarre  v.  Ilonen,  41  Okla.  480, 189  Pac. 
310. 

S  301.   Statntory  provisions. 

(1000)  It  Is  not  within  the  power  of  the 
Legislature  to  declare  that  a  particular  item 
of  evidence  shall  preclude  a  party  from  es- 
tablishing his  rights  in  opposition  to  it,  ex- 
cept in  those  cases  which  fall  within  the 
established  doctrine  of  estoppel  at  the  com- 
mon law,  since  in  judicial  Investigations  the 
law  of  the  land  requires  an  opportunity  for 
a  trial,  and  there  can  be  do  trial  if  only  one 
party  is  suffered  to  produce  his  proofs. 

Wilson  V.  Wood,  10  Okla.  279,  61  Pac. 
1045. 

9  302.   Positive  and  negalive  evidence. 

(1907)    Ordinarily,  a  witness  who  testifies 
to  an  affirmative  is  entitled  to  credit  in  pre- 
ference to  one  who  testifies  to  a  negative. 
Missouri,  K.  &  T.  Ry.  Co.  v.  McCoy,  7 
Ind.  Ter.  288.  104  S.  W.  620. 

(1018)  On  an  Issue  of  relationship  of  one 
|)ai'ty  to  another,  testimony  of  witnesses  that 
they  never  heard  that  such  parties  were  re- 
late<i  is  negative  and  without  weight. 

I^uderdale  v.  O'Neill,  74  Okla.  — .  177 

.    Pac.  113. 

S  303.  Circumstantial  evidence. 

(1915)  A  Jury  may.  If  tbey  so  decide,  ac- 
cept circumstantial  evidence  upon  one  side, 
and  reject  postlve  testimony  presented  on  the 
same  point  by  the  other  side. 

Reed  v.  Scott,  50  Okla.  757,  151  Pac.  484. 

In  a  civil  case,  facts  may  be  proved  by 
circumstantial  evidence  the  same  as  by  dl- 
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rect  evidence,  and  tbe  circumstantial  evi- 
dence in  a  civil  case.  In  order  to  be  sulBclent 
to  suatain  a  verdict,  need  not  rise  to  that 
degree  of  certainty  wbich  will  exclude  everj 
reusonable  conclusion  otiier  tlrnn  tlie  out- 
arrived  at  by  the  Jury. 

(11)10)   Missouri.  K.  &  T.   Uy.   Co.  v. 

Siuierly,  72  Okla.  — ,  1,S()  Pac.  ml; 

(1920)  Darker  v.  Creek  Conl  &  Mln. 

Co.,  80  Okla.  Sfi,  1!>4  I'ac.  11)".. 

9  304.   Credibility  of  witneesee  in  general. 

(18.08)  Where  defoudnnt  objixted  to 
platntlfTs  testifying  in  her  own  behalf,  on 
the  ground  that  she  was  of  unsound  mind, 
and  evidence  was  introduceil  tending  to  allow 
ber  mental  condition;  and  tbe  objection  wau 
made  by  defendant,  and  a  part  of  such  testl^ 
mony  taken  In  the  pre»!ence  and  liearlng  of 
the  jury;  and  the  Jury  were  instructed  that 
there  was  testimony  tending  to  show  that, 
since  the  Injury  complained  of,  plaintifTs 
mind  WHS  somewhat  Imiiatred,  and  that,  in 
determining  the  weight  to  be  given  to  her 
testimony,  they  should  take  into  considera- 
tion the  testimony  tending  to  show  her  uiun- 
tal  condition,  and  from  such  testimony,  to- 
gether with  her  own  evidence  as  to  Iiow  the 
accident  occurred,  give  her  testimony  tbe 
weight  to  which  it  was  entitled;  held  thiit 
the  instruetion  correctly  stated  the  law. 
City  of  Guthrie  v.  Shaffer,  7  Okln.  439. 
5i  PRC.  tiOS. 

(1907)  Where  there  Is  a  conflict  of  evi- 
dence, it  is  the  duty  of  the  Jury  to  reconcile 
it  if  iJossible,  so  that  all  may  stand,  but  if 
it  Is  irreconcilable,  they  are  to  determine 
which  witness  they  will  believe,  and  hi  so 
doing  tbey  may  take  Into  consideration  tbe 
appearance  of  the  witness  on  the  stand,  his 
apparent  frunkufss  or  want  of  frankness,  his 
opportunity  for  knowing  the  things  to  which 
he  has  testifleil,  whether  or  not  ho  is  cor- 
roborated, wbetlier  or  not  he  has  been  Im- 
peached, and  also  his  motive,  if  any,  to 
swerve  from  the  truth. 

Atoka  Coal  &  Mining  Co.  v.  Miller,  7 
Ind.  Ter.  104,  104  S.  VV.  535. 

(1914)  TJie  manner  in  which  a  witness 
testiSes  may  tend  to  discredit  hini. 

Xatlonal  Union  v.  Kelley,  42  Okla.  08, 
140  Pac.  3157. 

(1915)  An  assignment  of  error  that  the 
Judgment  of  a  court  is  not  su.statned  by  the 
evidence  can  not  properly  be  predicatcfl  on 
a  manifestly  inadvertent  misstatement  of 
fact  by  a  witness  if,  from  the  wliole  of  the 
witness'  testimony,  the  error  is  patent  and 
the  true  meaning  of  tbe  witness'  statement 
can  be  correctly  determined,  and  the  testi- 
mony, correctly  lnterprete«l,  will  sustain  the 
Judgment. 

Aldred  v.  Ray,  54  Okla.  154,  133  Pac. 
C(>1. 

(lOlS)  Where  the  ci-edibllity  of  a  wit- 
ness is  inipeachwl,  the  Jury  in  its  province 
may  disregard  tbe  testimony  of  suc-h  witness. 


notwithstanding  such  testimony  la  undis- 
puted. 

First  Nat  Bank  of  Oanadlan  r.  Brewer, 
73  Okla.  — ,  174  Pac.  1077. 

§  305.   Testimony  of  party. 

(l-SyO)  Where,  io  an  action  to  recover 
damages  for  malicious  piosecution  of  the 
ptaintilT  by  the  defendants,  it  is  averred  by 
the  iietltiou  that  damages  were  suffered  by 
reason  of  tlie  "ifflyment  of  large  sums  of 
money  in  sa'uring  the  liberty  and  discharge 
of  the  plaintiff  from  malicious  arrest  and 
prosecution,"  and  no  exertion  taken  to  the 
sufficiency  of  the  averment,  the  defendants 
answering  by  general  denial,  and  tbe  objec- 
tion to  Its  sufllelcncy  is  Arst  made  at  the 
trial,  upcm  the  offering  of  testimony  to  sup- 
port the  allegation,  the  averment  will  be 
sufflcieut  to  entitle  the  plaintiff  to  introduce 
his  proof  as  to  what  the  amounts  of  money 
thus  expended  by  him  are;  no  motion  to 
make  more  definite  and  certain  having  been 
mado  to  the  petition. 

Ten  Cate  v.  Pansier,  10  Okla.  7,  05  Pac. 
375. 

(1912)  The  Criminal  Court  of  Appeals 
has  never  made  any  distinction  as  to  circum- 
stanthil  evidence,  or  In  Its  application  of  tbe 
princiiiles  of  law.  l>etween  misdemeanor  and 
felony  cases,  or  between  classes  of  misde- 
meanor cases. 

Ostendorf  v.  State,  S  Okln.  Cr.  360,  128 
Pac.  143. 

(1II20)  In  an  action  on  account  to  recover 
the  purchsfte  price  of  proiwrty  where  an 
officer  and  stockholder  in  two  corporations 
testified  he  had  purchased  certain  property 
as  such  officer  for  the  use  of  one  of  said  com- 
fMinies  and  the  same  was  charged  to  that 
company  upon  the  books  of  the  plaintiff,  and 
that  such  property  was  In  the  possession  of 
one  of  said  corporations  as  lessee  of  the 
other,  he  was  in  no  way  contradicted  by 
the  testimony  of  the  plaintiff  that  he  had 
purchased  said  property  and  that  it  was  In 
bis  possession. 

K.  C.  OU  Co.  T.  Harvest  Oil  ft  Gas  Co.. 
80  Okln.  G1,  104  Pac.  228. 

S  306.  ConcluuveDesse  of  evidence  on  party 
introducing  it. 

(1005)  Where  a  party  voluntarily  offers 
In  evidence  the  record,  pleadings,  instruc- 
tions, and  Journal  outty  showing  adjudica- 
tion of  a  former  action  between  himself  and 
another  to  establish  his  defense,  he  vouches 
for  the  authenticity  and  correctness  of  the 
record,  and  is  estopped  to  impeach  the 
validity  or  correctness  thereof. 

Itichanlson  v.  .Southwestern  Cotton  Seed 
OU  Co..  15  OkU,  2«3,  81  Pac.  781. 

S  307.   Evidence  Introdnced  by  adverse  party. 

(1905)  Where  a  party  to  sustain  his  de- 
fense introduces  letters  containing  state- 
ments as  to  tbe  matter  in  issue,  which,  if 
not  true,  he  would  naturally  deny,  and  no 
rci^y  to  such  letters  denying  such  state- 
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ments  is  introduced,  the  HtnteiiienU  are  evi- 
dence tending  to  sliow  that  they  are  true, 
and  his  silence  is  evidence  tending  to  show 
such  fact. 

Kichanlson  v.   Southwest  Cotton  Seed 
on  Co.,  Ip  Okla.  203,  SI  Pac.  7S1. 

S  308.   Inferences  from  evidence. 

(1913)  An  inference  from  uncertain  tes- 
timonial evidence  is  not  ordinarily,  if  at  all. 
permitted  to  be  drawn  by  the  Jnry;  and  an 
inference  can  not  ordinarily,  If  nt  all,  be 
predicuted  vt[Kni  a  fact  the  existence  oif 
wblcta  rests  upon  a  prior  inference;  but  a 
legitimate  Inference  must  have  ns  Its  bam 
testimonial  evidence  that  is  certain,  awl 
should  be  based  immediately  tbereon. 

St.  Louis  &  S,  F.  K.  Co.  V.  Moilel  Uiun- 
drjv  42  Ollln.  501,  141  Pac.  970. 

(l!H:t>  An  inference  from  testimonial  evi- 
dencT-  is  porniissihlc  to  the  jury  when,  and 
only  when,  it  is  n  probable  or  natural  hypo- 
thesoM  or  exiilanatlons  are  either  less  prob- 
alile  and  natural,  or  at  least  not  cxceeiHnfily 
more  probable  or  nntur.Tl. 

St.  Ix)uis  &  S.  F.  It.  Co.  V.  Model  iJiun- 
drj-,  42  OklH.  TM,  141  Pac.  970. 

(lltl.'i)  It  is  till*  well-known  and  gen- 
cnilly  accepted  rule  that,  when  a  witness 
testifies  as  to  the  value  uf  chattels  in  com- 
mon use,  it  will  lie  inferred  that  he  means 
their  market  value,  nnlesB  a  different  basis 
of  value  Is  fixed  hy  the  witness,  or  it  Is  at>- 
luirent  that  the  witness  bases  bis  Talne  on  a 
different  foundation. 

Kogers  v.  O.  K.  Bus  &  Baggage  Co.,  40 
Okla.  2S0,  148  Pac.  S:i7. 

S  309.   Degree  of  proof  in  general. 

IMalntlff  In  a  civil  case  Is  not  required  to 
prove  bis  cHse  beyond  a  doubt.  All  that  be 
is  required  to  do  Is  to  make  it  apiiear  to  be 
more  probable  that  the  injury  came  in  whole 
or  in  part  from  the  defendant's  iiejiHccnce 
than  from  any  other  cause.  This  may  be 
established  by  circumstantial  evidence  and 
the  reasonable  inferences  to  be  drawn  there- 
from, from  which  the  jury  may  determine 
what  was  the  proximate  cause  of  the  injury. 
(1917)    Weleetka    Cotton    Oil    Co.  v. 

Brookshlre,  65  Okla.  2tS.  1«6  Pac.  40S; 

(1918)  St.  I-ouis,  I.  M.  &  S.  Ity.  Co.  v. 

True,  71  Okla.  — .  176  Pac.  7ri8. 

S  310.   Snfficiency  to  sapport  verdict  or  finiling. 

(1914)  The  evidence  of  a  witness  that  a 
team  of  horses  Is  worth  "in  the  Delgbborhooil 
of  fSOO,"  and  of  the  owner  that  be  would 
not  sell  them  at  all,  and  would  not  take.  If 
be  had  to  sell  them,  less  than  $.175  or  f400. 
Is  not  sufficient  to  support  a  finding  that  the 
actual  value  is  $400,  and  when  coupled  with 
other  errors,  will  require  a  reversal. 

Caulk  V.  Carlson,  44  Okla.  532,  145  Pnc. 
335. 

The  evidence  is  sufficient  to  sustain  a 
3nd(fraent  if  there  is  any  evidence  whatever 
reasonably  tending  to  prove  either  directly 


or  immediately,  or  by  jiermisgilde  inference, 
the  essential  facts. 

(lOlO)   Missouri.  O.  &   C.    llv.  Co.  v. 

Smith,   i".   Okla.   ^2.   l.^>.^>   I'ac  233; 

(191!t)  Midland  Valley  It.  Co.  v.  ttoble. 

77  Okla.  20G,  ISG  Pac.  723. 

{191(1)    'J'be  venlk't  of  the  jury  must  rea- 
sonably lie  supported  by  the  evidence. 

]ii}:ram  v.  Dunning,  00  Okia.  233,  150 
Pac.  927. 

(1910)  Wiicre  the  verdict  of  the  jiirj-  Is 
not  sustained  by  sufficient  e^-ldence  or  Is 
based  upon  conjecture,  it  Is  the  Imiteratire 
dnty  of  the  court,  upon  timely  motion,  to 
set  it  aside  and  grant  a  new  trial.  A  verdict 
based  up<jn  mere  conjecture  is  not  sustaiued 
by  sufficient  evidence.  • 
Ingram  v.  Dunning.  GO  Okla.  233,  159 
Pac.  927. 

(191S)  Kvidence  in  this  case  examined, 
and  the  same  held  to  l>e  insufficient  to  estab- 
lish ownership  of  the  automobile  In  question 
or  the  emploj-ment  of  the  party  oireratlng 
tlie  same  at  the  time  of  the  injury. 

Oklnhomn  Automobile  Co.  v,  Benner,  70 
Oklh.  — ,  174  Pac.  r»G7. 

(1918)  In  a  prosecution  for  the  larceny 
of  an  automobile,  the  evidence  examined,  and 
held  sufficient  to  sustain  the  venllct. 

Boles  v.  State,  15  Okla.  Cr.  51.  174  Pac. 
1093. 

S  311.   Preponderance  of  evidence. 

(1007)  The  statement  tbnt  a  plaintiff 
must  estnbllsh  his  ease  by  a  pi-ei>ouderaiicc 
of  the  evidence  means  that  he  nmst  have 
more  evidence — weightier  evidence — than  the 
defendant,  but  prcjiouderance  of  the  evidence 
does  not  depend  on  the  number  of  witnesses. 
Atoka  Cml  &  Mining  Co.  v.  Miller,  7  Ind. 
Ter.  104,  104  S.  W.  555. 

(I1H5)  A  ju<lKnieiit.  .><U|)iM)rtfNl  by  tlie 
testimony  of  a  single  witness,  will  be  sus- 
tained, notwithstanding  several  other  wit- 
nesses testify  to  the  contnii'y  on  a  msiterial 
iwint,  as  the  Supreme  Court  will  not  weigh 
evidence  against  coutlictins  evidence. 

Bruce  v.  Mcintosh,  57  Okla.  774.  359 
Pnc.  201. 

(1915)  The  evidence  In  this  case  exnnj- 
incd,  and  bold,  that  the  Judgment  of  the 
trial  (^-ourt  is  not  against  the  weight  of  the 
evidence. 

Burch  V.  Staples,  70  Okla.  — ,  174  Pac. 
271. 

(1919)  It  is  not  error  to  instnii-t  tlie  jni-y 
that  preimndernnce  of  evidence  means  that 
kbid  and  qunlity  of  evideiw-c  wh!'-h  is  n.ore 
satisfactory,  satisfyine  and  convincing  to  the 
minds  of  tlie  jurors. 

Murphy  v.  Estle,  75  Okla.  75,  182  Puc. 
S3. 

9  312.    Mailers  of  defence  and  rebuttal. 

(1916)  Where  the  evidence  is  in  conflict, 
it 's  not  requireil  to  entitle  the  defendant  to 
a  verdict  to  hUpiHjrt  his  dufcnse  by  a  prciwn- 
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derance  ot  the  ertdence^  but  it  is  snfflclMit  if 
the  evidence  of  tbe  defendant  is  in  equipoise 
velth  that  of  the  [dalntlft. 

Ixtckett  T.  Iheodoro  MHxfleld  Co.,  SI 
Okln.  132. 106  Pac.  1192. 


EXAMINATION. 

Granting  or  refusing  physical  examination 

ot  prosecutrix,  see  Criminal  I^aw,  i  347. 
Of  debtor  as  to  insolvency,  see  Bankruptcy, 

lia 

Of  expert  witnesses,  see  Evidence,  t  281. 
Of  Jurors  for  challenge  of  cause,  see  Jury, 
180. 

Of  teachers,  see  Schools  and  School  Dis- 
tricts, {  66. 

or  witness  by  court,  see  Criminal  Law,  i  141. 
Of  witnesses  in  general,  see  Witnesses,  IS  62- 
101. 

Order  for  physical  examination  of  prose- 
cutrix, see  Rape,  i  28. 

Physical  examination,  see  Witnesses,  1 77. 

Physical  examination  of  person  injured,  see 
Damages,  S  107. 

Preliminary  examination  of  accused,  see 
Criminal  Law,  S  130. 

Right  to  compel  plaintiff  to  submit  to  physi- 
cal examination,  see  Damages,  8  107. 


EXAMINING  MAGISTRATE. 

Jurisdiction  of  Justice  of  the  peace  to  sit  as, 
see  Justices  of  tbe  Peace,  1 1. 


EXCAVATIONS. 

Injury  from  falling  Into,  see  Negligence,  I  29. 
Uability  for  injuries  from  falling  into,  see 

Negligence,  §  14. 
Liability  of  city  fur  injuries  by  excavations 

in   streets,   see   Municipal  Corporations, 

f  S  2fi7-2fi0. 


EXCEPTIONS. 

In  general. 

In  statulPH,  see  Statutes,  S  121. 

Negativing  exception  in  statute,  in  indict- 
ment, see  Indictment  and  Information,  8  72. 

I'resumptioii  as  to  scope  of  exception  to  stat- 
ute, see  Statutes,  §  121. 

To  penul  statute  need  not  be  negatived  in  in- 
dictment, !vc  Indictment  and  Information, 
172. 

To  proceedings  before  board  of  equalization, 
see  luxation,  1 141. 


In  contracts  attd  cr/iirrj/anocx. 
Hee  Deeds,  IS  39-41. 


In  judicial  proceedings. 

Definition,  see  Exceptions,  Bill  of,  8  7;  Trial, 
816. 

Duty  of  counsel  to  make  objections  and  save 

exceptions,  see  Criminal  Law,  8  620. 
Duty  to  reserve,  see  Criminal  Law,  8  489. 


Effect  of  gMieral  exception,  see  Orlmlnal 
Law,  f628. 

Failure  of  plaintiff  in  error  to  take  exception 
to  remark  of  Judge,  see  Appeal  and  Error, 
8  146. 

Failure  to  except  constitutes  waiver  of  er- 
rors, see  Appeal  and  Error,  8  180. 

Failure  to  except  to  instructions  given— Re- 
view, see  Criminal  Law, 

Failure  to  except  to  dismissal  of  cauae— Bf* 
feet  on  crosB-petltlon,  see  Dismissal  and 
Nonsuit,  I  II. 

Failure  to  exc^t  to  ruling  on  motion  A>r  new 
trial,  see  Ai^al  and  Brror,  1 165. 

Oeneral  exceptions  to  Instructions,  see  Ap- 
peal and  Error,  8168;  Criminal  Law, 
88  616,  628;  Trial,  81 157,  19». 

In  justices'  courts  for  purpose  of  review,  see 
Justices  of  the  Peace,  1 60. 

Mode  of  taking  exceptions  to  admission  or 
exclusion  of  evidence  or  instructions,  see 
Appeal  and  Error,  8  169. 

Necessary  to  review  on  appeal,  see  Appeal 
and  Error,  88  141.  146.  147,  150,  174,  177, 
211;  Criminal  Law,  88  620,  626. 

Necessity  for  purpose  of  procuring  new  trial, 
see  New  Trial,  f  17. 

Necessity  of  exertion  to  ruling  of  court, 
see  A[^al  and  Error,  1144. 

.N'eeesBi^  of  exception  to  ruling  on  evidence, 
see  Criminal  Law,  1646. 

.Necessity  of,  for  review  on  a^al,  see  Crim- 
inal Law,  8  612. 

Necessity  of,  in  trial  court,  see  Criminal 
I^w.  8  326.  ■ 

.Vecesslty  of  preserving  In  record,  see  Ap- 
peal and  Error,  8  272. 

.Xecesslty  of  showing  In  record  presentation 
and  reservation  of  exceptions  In  trial  court, 
see  Appeal  and  Error,  %  305. 

NetcKHity  of  timeliness,  see  Trial,  8  16. 

Necessity  where  court  makes  prejudicial  re- 
marks, see  Criminal  Low,  8  609, 

Negative  statutory  exceptions,  see  Intoxicat- 
ing Liquors,  i  221;  Railroads^  S 16S 

Not  necessary  when  error  is  antarent  on 
face  of  record,  see  Appeal  and  Error,  1 406, 

Opportunity  to  file  exceptions  to  Instructions, 
see  Criminal  T^w,  8  i9Si, 

Oral  exceptions  to  oral  Instruction,  aee  Trial, 
8  156. 

Presentation  of  errors  which  occurred  dur- 
ing trial,  see  Appeal  and  Error,  8  300. 

=iuffl<'iency  for  purpose  of  review,  see  Crimi- 
nal I^w,  8  627. 

SufHoiency  of  general  exceptions  to  Instruc- 
tions, sec  Appeal  and  Error,  8  427. 

SufQcicnt  reservation  of  to  instructions,  see 
Trial.  8150. 

Taken  jointly  to  several  requested  instruc- 
tions, see  Appeal  and  Error,  1 150. 

Taking  exceptions  at  trial,  see  Criminal  Law, 
18  490,  401 ;  Trial,  18  38-53,  153-164. 

Time  to  reduce  exception  to  writing,  see 
Trial,  f  16. 

To  account  of  executor  or  administrator, 
see  Executors  and  Administrators,  S  82. 

To  admission  of  testimony  over  objection, 
see  Appeal  and  Error,  8  108. 

To  conduct  of  counsel,  see  Appeal  and  Error, 
8  111. 

To  deiwsitlon,  see  Depositions,  8  24. 
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To  findings  of  fact  hj  referae.  see  Aig;>eal  and 

Error,  i  163. 
To  Improper  argument  of  attorney,  see  Oriml- 

nal  Law,  1 672. 
To  inatructlon,  see  Appeal  and  Error,  1 150 ; 

CrUntnal  Law,  H  612,  622;  Trial,  |158. 
To  instruction,  necessary  to  review  on  ap- 
peal, see  Appeal  and  Error,  IS  118, 150,  661 ; 

Criminal  Law.  S  679. 
To  Instructions  signed  by  trial  Judge,  see 

Exceptions,  Bill  of,  1 13. 
To  instructions,  when  should  be  taken,  see 

Criminal  Law,  1488. 
To  instructions— Effect  of,  see  Ap^al  and 

Error,  HW. 
To  instructions— When  too  general,  see  Trial, 

1 157. 

To  Jurisdiction  of  court — When  too  general, 
see  Appeal  and  Error,  1 158. 


To  master's  report,  see  Appeal  and  Stnor. 
IISS. 

To  persistent  and  continued  remarka  of  coun- 
sel, see  Appeal  and  Error,  i  141. 

To  pleading,  see  Pleading,  H  68-^. ' 

To  referee's  report,  see  Beference,  1 28. 

To  refusal  to  give  requested  Instructions, 
see  Appeal  and  Error,  1 273. 

To  ruling  on  evidence,  see  Appeal  and  Error, 
1147. 

Waiver  of  error  by  failure  to  except,  see  Ap- 
peal and  Error,  i  155. 

What  amounts  to  exceptions  on  Instructtoni^ 
see  Criminal  Law.  f  612. 

When  not  necessary  to  review  on  appeal, 
see  Criminal  Law,  S  620. 

Wiien  Taken — Consideration,  see  Criminal 
Law,  t  612. 

When  taken  too  late  to  instructions,  see  Trial, 
1153. 


EXCEPTIONS,  BILL  OF. 

This  tc^lc  INCLUDES  written  exceptions  taken  by  a  party  or  parties  to  rulings  of 
the  court  in  civil  actions,  as  a  basis  for  the  review  of  the  acts  of  the  trial  court  by 
the  apftellate  court;  nature  and  purpose  of  the  remedy;  when  required;  matters  in- 
cluded; use  of  on  appeal;  settlement,  signing  and  filing  of  bills  of  exertions. 

It  EXCLUDES  exceptions  taken  In  criminal  cases  (Criminal  Law) ;  exceptions  in 
equity  proceedings  (Equity) ;  the  taking  of  exertions  at  trials  (Trial) ;  review  depend- 
ent on  bill  of  exceptions  (Appeal  and  Error).  { 


Analysis. 

I.    Nature,  Form,  and  Contents  in  General. 

§  1.    Scope  and  contents  of  bill  in  general. 

§  2.    Setting  forth  proceedings  not  shown  by  record. 

§  3.   Insertion  of  documents. 

§  4.   In  general. 


n.   Settlement,  Signing,  and  Filing. 

§  5.  Authority  to  allow  or  settle. 

§  6.  Time  for  presentation,  allowance,  and  filing. 

§  7.   EHiring  or  after  term. 

I  8.   Time  prescribed  or  allowed. 

§  9.   Extension  of  time. 

§  10.   Compliance  with  requirements. 

§11.   Waiver  of  objections  to  delay. 

§  12.   Presentation  and  allowance  after  expiration  of  time. 

i  13.  Certificate,  signature  and  seal  of  judge. 

§  14.  Filing. 

§  15.  Amendment  or  correction. 


Cross-References. 


See  Criminal  T^w,  I  651. 

Allowance  of  by  referee,  see  Appeal  and 

Error.  1 123. 
Authority  of  judge  to  settle  case-made,  see 

Criminal  Law,  1 545. 
Bringing  motion  into  record,  see  Appeal  and 

Error,  1800. 
Case-made,  extending  time  for  mnking  and 

serving,  see  Appeal  and  Error,  I  316. 


Case-made — Mode  of  service,  see  Appeal  and 
Error,  8  320. 

Failure  to  show  ground  of  objection,  see  Ap- 
peal and  Error,  I  473. 

Improper  argument  of  counsel,  see  Criminal 
Law,  S  646. 

In  criminal  cases,  see  Criminal  I<aw,  i|  652, 
666. 
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lustructtons,  consideration  of  on  appeal,  see 

Criminal  Law,  {676. 
Matters  brought  np  by,  see  Appeal  and  Error, 

8  281. 

Matters  to  be  embodied  In  bill,  see  Criminal 

Mutters  cousiilerod  on  npiical,  see  ApiH?a] 

and  Error,  S  301. 
Motion  for  new  trial  made  part  of  record  by, 

nee  Appeal  and  Error.  S  274. 
Must  show  exceptions  taken  at  tbe  trial,  see 

Criminal  Law,  8  051. 
Necessity  for  purpose  of  review,  see  Appeal 

and  Error,  IS  300-309. 
Not  required  In  equity  cases,  sec  Api>enl  and 

Error.  §304. 
Notice  of  cnse-made,  see  Appeal  and  Error, 

8  317. 

Presentation  of  errors  which  occurred  dur- 
ing trial,  see  Appeal  and  Error,  §  300. 


Reduction  to  writing:  during  term  of  court, 

see  Appeal  and  Error,  S  295. 
Ruling  on  demurrer  to  petition,  see  Appeal 

and  Error,  1 308. 
.Signing  after  term,  see  Appeal  and  Error, 

8  200. 

Signing  and  settliug  case-made,  see  Judges, 
8  21. 

striking  bill  of  exceptions  from  record,  see 

Ai>iH.'ul  and  Error.  §  SQO. 
Taking  exceptions  at  trial,  see  Criminal  Law, 

88  387,  388,  490,  491;  Trial,  88  38-53,  153- 

104. 

When  bill  of  exceptions  not  necessary  to 
bring  up  evidence,  affidavits  and  otber  pro- 
ceedings, see  Courts,  f  142.  . 

When  case-made  presents  nothing  for  review, 
see  Api>eal  and  Error,  S  349. 

Wben  not  necessarj*.  see  Apiwal  and  Error. 
8280. 


I.  NATURE,  FORM,  AND  CONTENTS  IN 
GENERAL. 

S  1.   Scope  and  contents  of  bill  in  general. 

(1898)  A  motion  for  a  new  trial  not  in- 
corporated In  the  bill  of  exreptlona  as  signed 
by  tbe  Judge  is  not  made  the  subject  of  re- 
view by  being  attached  to  tlie  bill  of  excei>- 
tlons  under  the  certiricate  of  the  clerk. 

Ilerren  v.  Merrilces,  7  Okla.  201,  54  Pac. 
487. 

9  2.  Setting  forth  proceedings  not  shown  by 
record. 

(1010)  If  a  pai>er  which  is  to  constitute 
a  part  of  the  bill  of  exceptions  is  not  Incor- 
porated in  the  body  of  tbe  bill,  it  must  be 
annexed  to  it,  or  so  marked  by  means  of 
IdMitificatiou  mentioned  in  tbe  bill  as  to 
leave  no  doubt,  when  found  in  the  record, 
that  it  ia  the  one  mentioned  or  referred  to 
in  the  bill  of  exceptions. 

Covingtou  V.  Cater,  70  Okla.  42,  1S4  Pac. 
112. 

8  3.   Insertion  of  documents. 

9  4.   In  general. 

(1904)  A  reference  in  n  bill  of  exccjrtions 
to  an  affidavit  as  "Mxliibit  A,"  and  not  other- 
wise incoriMiratod,  is  not  snlficient  to  make 
it  a  iMirt  of  the  bill  of  excejitions. 

Kruee  v.  Casey-Swjisey  Co.,  13  Okla.  Oi>l. 
75  I>ac.  280. 

n.  SETTLEMENT,  SIGNING.  AND  HLING. 

9  S.   Authority  to  allow  or  settle. 

(1S9S)  A  bill  of  exceptions  «in  be  set- 
tled and  allowed  only  by  tbe  judjie,  and  when 
it  receives  his  signature  it  should  be  com- 
plete, and  notlilns  left  to  bt^  settled  by  the 
clerk  or  any  other  ])ersoii. 

Ilerren  v.  Morriloes,  7  Okla.  2(»1,  54  Pac. 
4G7. 

(1907)  The  Judge  of  the  court  bas  n» 
authority  to  allow  and  sign  a  bill  of  excep- 
tions preserving  the  evidence  lieard  before  « 
referee,  or  to  incor|>orato  the  stimo  into  a 
case-made,   unless  lirst   authenticated  and 


made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions signed  by  the  referee. 

Iralsou  V.  Stang,  IS  Okla.  423,  00  Pac. 
440. 

(1907)  A  referee  has  the  authority,  when 
a  proper  bill  of  exceptions  Is  presented  to 
him  before  he  flies  his  report,  to  allow  the 
same  and  file  with  bis  report 

Iralson  v.  Stnng,  18  Okla.  423,  90  Pac. 
446. 

(1907)  Where  a  referee  Is  not  ordered  to 
reiMtt  the  evidence  to  the  district  court,  but 
to  reiiort  his  Andings  of  fact  and  conclusions 
of  law,  the  evidence  so  taken  can  only  be 
made  a  part  of  the  record  and  subject  to 
review  by  having  tbe  referee  allow  and  ^gn 
a  bill  of  exceptions  containing  the  evidence 
taken  by  him. 

Block  T.  Pearson,  10  Okla.  422,  01  Pac. 
714. 

§  6.   Time   for   presentation,   allowance,  and 
filing. 

9  7.   During  or  after  term. 

(1914)  An  exception  is  an  objection  taken 
to  a  decision  of  the  court  or  Judge  upon  a 
matter  of  law. 

Lampton  v.  Johnson,  40  Okla.  492.  139 

Pac.  520. 

(1914)    The  imrty  objecting  to  a  decision 
must  except  at  the  time  the  decision  Is  made, 
and  time  may  be  given  to  reduce  the  excep- 
tion to  writing,  but  not  bej'ond  tlie  term. 
Ijimpton  v.  Johnson,  40  Okla.  492.  130 
Pac.  020. 

Where  no  time  is  asked  or  granted  for  re- 
ducing excejttions  to  writing  at  the  time  the 
decision  excepted  to  Is  made,  there  Is  no 
authority  for  signing  and  allowing  a  bill  of 
exceptions  and  making  it  a  part  of  the  record 
proiKfr  after  the  expiration  of  the  term, 

(1914)  Lampton  v.  Johnson,  40  Okla. 
492,  130  Pac.  526;  (1915)  Liquid  Car- 
bonic Co.  V.  Rodman,  52  Okla.  211,  152 
Pac.  439;  (1018)  Thompson  v.  Stevens, 
73  Okln.  — .  175  Pnc.  742. 
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S  8.   Time  preKribed  or  allowed. 

(1S9:»  Under  Code  Civ.  Proc.  SUt.  1800, 
cb.  70,  art.  24,  5  5,  providing  that  a  bill  of 
exceptions  must  I>e  presente<l  within  the  time 
allowed  by  the  judge,  a  bill  filed  n  month 
aifter  the  time  aiiiH)intcd  by  tl:e  jndge  will 
not  be  considered. 

Rice  V.  West,  10  Okla.  1,  3a  Pac.  700. 

89.  ExteoBion  of  time, 

(18M)  As  a  bill  of  exceptions  can  not  be 
allowed  after  the  tenu  at  which  the  judg- 
m^t  was  entered,  except  by  an  order  entered 
at  that  term,  or  by  standlne  rule  ot  court,  in 
the  absence  of  such  a  rule  the  court  has  no 
power  lu  vacation  to  enlarge  the  time  flxed 
for  Qling  the  bill  of  exceptitais  by  an  oi-der 
entered  during  the  term. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Russell,  60 
Fed.  BCtt. 

(1S94)  An  Indorsement  on  a  bill  of  exce]>- 
tions,  "We  agree  on  the  foregoing  bill  of  ex- 
ceptions," signed  during  an  extension  of 
tlnie  for  Uling,  made  by  an  ex  parte  order  In 
Taoation,  Is  binding  as  a  consent  to  the  en- 
largement of  the  time  for  settlement. 

Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Jackson,  Gl 
Fed.  70. 

(1911)  A  special  Judge  or  judge  pro  tem- 
pore, while  possessing  the  power  to  sign  and 
settle  a  case-made  after  he  has  ceased  to 
sit  as  Judge,  has  no  power  to  extend  the  time 
for  its  settlement  and  signing,  and  where  he 
attempts  to  do  so  his  act  is  a  nullity. 

Cnsner  v.  Wooley,  28  Okla,  303,  lU  Pac. 
700, 

(1918)  The  ittirfy  objecting  to  a  decision 
must  except  at  the  time  the  decision  is  made, 
and  time  may  be  given  to  reduce  the  excep- 
tions to  writing,  and  not  beyond  the  term, 
unless  tlie  decision  excepted  to  be  made  In 
vacation  or  at  chambers. 

Tbompson  v.  Stevens,  73  Okla.  — ,  11  o 
Pac.  742. 

810.   Compliance  with  requirements. 

(1808)    Where,  because  the  triiil  judtro 

was  absent  from  the  territory  on  offlcinl 
business,  the  appellant  fulled  to  get  his  n]>- 
proval  of  a  bill  of  exceptions,  so  ns  to  file 
it,  until  after  an  extended  time  agreed  to  by 
the  appellee,  the  bfU  must  be  ivgarded  as 
filed  In  time. 

Liverpool  &  1^.  &  <3.  Ins.  Co.  r.  Kearney, 
2  Ind.  Ter.  67,  40  S.  W,  414. 

811.   Waiver  of  objections  to  delay. 

A  bill  of  exceptions  filed  after  the  close  of 
the  terra  at  which  judgment  was  i-endered 
must  show  that  it  was  rrosente<l  within  the 
time  allowed. 

(mH)  Bunk  of  Kingtlsher  v.  Smith,  2 
Okla.  0,  33  Pac.  955;  (1894)  Smith  v. 
Bank  of  Kingfisher,  2  Okla.  35S,  37 
Pac,  828. 

(  12.   Presentation  and  allowance  after  ex* 

piration  of  time. 
(1893)    A  bill  not  filed  in  time  will  not  be 
considered. 

Rico  v.  West,  10  Okla.  1,  33  Pac.  706. 


(1910)  A  bill  of  exceptions  not  presented 
to  the  judge  at  the  same  term  the  decree  is 
rendered  or  within  a  further  time  allowed 
by  order  of  the  court  at  that  term,  or  al- 
lowed by  standing  rule  of  court  and  not 
allowed  by  consent  of  the  parties,  is,  save 
under  extra oitlinary  circumsUinces,  Invalid, 
Blackburn  v.  Morrison,  20  Okhi.  510,  118 
Pac.  402. 

§  13.   Certificate,  signatare  and  seal  of  judge. 

(1897)  A  bill  of  exceptions  not  filed  with 
and  certified  by  the  clerk  of  the  trial  court, 
as  required  by  the  rules,  l>efore  being  filed  In 
the  court  of  appeals,  should  be  stri-jken  from 
the  files. 

Kellev  V.  Johnson,  1  Ind.  Ter.  184,  39  S. 
W.  352. 

(1915)  To  review  the  action  of  the  trial 
court  in  giving  instructions,  it  is  necessary 
that  the, exceptions  to  the  instructions  as 
given  be  signed  by  the  trial  judge,  as  pro- 
vided by  Comp.  Laws  1910,  §5795. 

Bartlesvllle  Interurbau  Ry.  Co.  v.  Quald, 
51  Okla.  106,  151  Pac.  891. 

§  14.  Filing. 

(1904)  A  bill  of  exceptions  does  not  be- 
come a  part  of  the  record  until  it  is  filed 
in  the  trial  court,  and,  unless  filed,  it  can 
not  be  copied  into  the  transcript. 

Bruce  V,  Casoy-Swasey  Co.,  13  Okla.  554, 
75  Pac.  280. 

(1920)  The  statute  does  not  require  that 
the  bill  of  exceptions,  In  order  to  be  filed, 
show  the  Indorsement  of  the  clerk  on  the  bill 
that  it  was  actually  filed.  The  clerks'  in- 
dorsement Is  nothing  more  than  evidence  of 
filing,  and  If  the  bill  of  exceptions,  after 
having  been  allowed  and  signed  by  the  trial 
Judge,  was  deposltetl  in  due  time  with  the 
clerk,  to  be  preserved  with  the  pleadings  as 
A  part  of  the  record.  It  was  filed  within  the 
requirements  of  the  statute. 

Vanu  T.  Union  Cent..  IJfe  Ins.  Co.,  79 
Okla.  17.  191  Pac.  175. 

§  15.   Amendment  or  correction. 

Hliile  parol  evidence  is  competent.  It  is  not 
of  itself,  unaided  by  notes  or  minutes,  suf- 
ficient to  authorize  a  nunc  pro  tunc  order  to 
amend  a  bill  of  exceptions. 

(1894)  Bank  of  Kingfisher  v.  Smith.  2 
Okla.  6^  35  Pac.  955;  (1894)  »mith 
v.  Bank  of  Kingfisher,  2  Okla.  358,  37 
Pac.  828.- 

EXCESSIVE  DAMAGES. 

See  Damages,  9  74. 

Instructions  on  measure  of  damages  harm- 
less, see  Assault  and  Battery,  §  1.^. 

Ueview  of  question  of,  see  "Appeal  and  Er- 
ror," §  591. 

When  award  for  personal  injuries  not  exces- 
sive, see  Damages,  8  77. 

When  may  be  cause  for  new  trial  or  reversal, 
see  Damages,  S  77. 

EXCESSIVE  PUNISHMENT. 

For  bootlegging,  see  Intoxicating  Liquors, 
8  81. 
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EXCHANGE  OF  raOPERTY. 

Tbis  topic  IXCLUDIi^S  the  tranafer  of  the  ownerdilp  of  property  by  mntnal  ex- 
change without  flxed  ralue  or  price. 

It  EXCLUDES  direct  sales  of  property  (Sales;  Vendor  and  Purchuer). 

Analysis. 

§  1.    Nature  and  elements  in  general. 
§2.    Exchange  of  real  property. 

§  3.   Modification  or  rescission, 

1 4.   Remedies. 

§  5.    Exchange  of  personal  property. 
§  6.   Remedies. 

Cross-References. 


Broker's  commission  on  procuring  exchange 
of  property,  see  Brokers,  S  31 .  . 

Effect  of  fraud  in  procuring  exchange,  see 
Ftand, 

ExcbMige  of  partnership  lands,  see  Partner- 
ahiiN  S44. 

Fraud  In  exchange  of  property,  see  Fraud, 
526. 


Measure  of  damages  for  fraud  Inducing  ex- 
change of  property,  see  Fraud.  S  86. 

Ratification  of  exchange  of  Infants'  lands, 
see  Infants,  1 10. 

Remedy  of  party  defrauded,  ace  Fraud,  1 21. 

Resdsaion  of  contract  for  ercbange  of  iwop- 
erty,  see  Cancellation  of  Instruments,  {  9. 


i  1.   Natare  and  elements  in  general. 

(11)09)  In  the  exchange  of  property  a 
party  is  entitled  to  make  as  good  a  bargain 
as  he  can  in  an  honest  dealing,  and  in  doing 
BO  he  may  place  his  own  proi>erty  at  a  high 
price  and  secure  others  at  a  low  price,  and 
he  can  not  be  de9)riTed  of  his  bargain  because 
of  the  dishonesty  of  the  other  party. 

Howe  T.  Martin,  23  Okln.  561,  102  Pac. 
128. 

{  3.  Exchange  of  real  propwty. 
I  3.   Modification  or  rescisBton. 

(1808)  Where  one  sold  property  to  a  les- 
see Id  exchance  for  growing  crops,  the  lessee 
representing  them,  to  be  free  from  Incuni- 
brance,  and  the  rent  paid,  the  vendors,  on 
discovering  that  the  landlord  had  a  Hen  for 
unpaid  rent,  could  not  rescind  without  ten- 
dering reparation  for  part  of  the  crops  which 
he  had  consumed. 

Cherry  v.  Cox,  45  S.  W.  122,  1  Ind.  Ter. 

(1898)  Where  parties  sold  property  to  a 
lessee  in  exchange  fur  growing  crops,  the 
vendors  to  have  possession  of  the  premises, 
the  lessee  representing  the  crops  to  he  free 
of  Incumbrance,  and  the  rent  paid;  and  after 
the  vendors  took  possession,  the  landlord  at- 
tached the  crops  for  unpaid  rent;  but  the 
lessee  settled,  and  the  attachment  was  dis- 
charged ;  and  in  the  meantime  the  vendors 
sued  to  rescind  the  contract;  held  that  re- 
tention of  iwssesfiion  of  the  premises  l»elng 
constructive  possession  of  the  growing  crops, 
the  rescissiou  was  ineffectual,  though  one  of 
the  vendors  told  the  lessee  to  take  the  crops 
off. 

Cherry  t.  Ctox,  1  Ind.  Ter.  578,  46  8.  W. 
122. 

1 4.  Remediei. 

(1909)   A  person  induced  by  false  repre- 


sentations to  purchase  or  exchange  for  the 
property  of  another  has  three  remedies : 
First,  upon  discovery  of  the  fraud  he  may 
rescind  the  contract  and  sue  In  an  action  at 
law  and  recover  the  consideration,  and  In 
such  case  he  must  restore  or  offer  to  restore 
to  the  party  sued  whatever  he  has  received 
by  virtue  of  the  contract;  second,  he  may 
bring  an  action  lu  equity  to  rescind  the  con- 
tract, and  in  such  case  It  is  sufficient  for 
lilaintiff  to  restore  or  make  offer  in  his  peti- 
tion to  restore  everything  of  value  which  he 
received  under  the  contract;  third,  he  may 
affirm  the  contract,  retain  what  he  received 
and  sue  at  law  to  recover  damages  sustained 
hy  his  reliance  upo]i  the  fraudulent  repre- 
sentations. 

Howe  v.  Martin.  23  Okla.  561,  102  Pao. 
128. 

Where  the  plaintiff  and  defendant  agreed 
on  an  exchange  of  plaintiff's  farm  for  cer- 
tain town  lots,  which  tlie  parties  examined, 
and  the  agreement  waf  that  the  farm  should 
be  exchanged  for  specific  lota,  examined  by 
the  parties,  but  by  a  mistake  the  deed  was 
made  for  lota  in  another  block,  of  less  vniue 
than  thot<e  agreed  on.  and  before  the  mistake 
was  discovered  the  defendant  had  sold  thft 
farm  to  n  bona  tide  purchaser,  for  value  and 
without  notice,  it  was  held,  in  an  oction  to 
rescind  the  contract  on  the  ground  of  fraud, 
that  the  j^aintiff  might  recover,  as  damages, 
the  difference  between  the  value  of  the  lots 
agreed  on,  and  those  actually  conveyed. 

(1f>15)  Murray  v.  Speed.  54  Oklfl.  31,  153 

Pac.  ISl;  (1918)  Speed  v.  McMurmy, 

78  Okla.  — ,  176  Pac.  506. 

(1016)  The  evidence  examined,  and  held 
that  the  findings  of  the  ctturt  are  not  against 
the  weight  thereof. 

Coley  V.  Dore,  56  Okla.  443.  150  Pac.  164. 
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(191S)  Record  examined,  and  li^  tlut 
the  Judgment  rendered  1b  reasonably  sup- 
ported by  tbe  eTldence. 

Dickinson  r.  Foot,  68  Okln.  — .  ITS  P»c. 
S22. 

8  5.   Exchange  of  personal  properly. 
S  6.   Remediee. 

(1917)  Wliere  plaintiff  was  Induced  by 
fraudulent  misr^resentatlons  as  to  tbe  \'alue 
of  certain  corporate  stock  to  exchange  there- 
for certain  corporate  lands,  and  as  a  part  of 
said  agreement  of  exclmnite  iilaintilT  obli- 
gated liimself  to  pay  off  certain  incumbrances 
against  said  land,  and  wbere  to  indemnify 
himself  against  Siild  outstiindln^  obligations 
defendant  retained  a  large  amount  of  the 
stock  sold  to  plaintiff  and  also  took  from 
plaintiff  and  wife  a  mortgage  uixin  certain 
other  real  estate,  and  where  defendant  failed 
to  account  for  said  stock,  it  was  hold  that, 
In  an  action  by  plaintiff  for  damages  and  for 
equitable  relief  based  upon  said  fraudulent 
transaction,  defendant  wag  properly  charged 
with  tbe  stock  retained  by  him.  which  at  the 
time  of  the  fraudulent  transactions  exceeded 


In  value  the  amount  of  tbe  outstanding  ln> 
cumbrances  upon  the  lands  sold  to  defendant, 
and  that  plaintiff  was  entitled  as  against  de- 
fendant to  be  relieved  of  his  agreement  to 
discharge  said  incnmbrancee. 

Phillips  V.  Mitchell,  68  Okla.  — .  172  Pae. 
85. 


.  EXCISE. 

Duties,  see  Internal  Revenue. 
Regulation  of  traffic  In  intoxicating  liquors, 
see  Intoxicatiiife  Liquors. 


EXCISE  BOARD. 

Extension  of  lien  without  onlor  of  excise 
board  invalid,  see  Taxation,  8  81. 

Increase  of  estimate  certified  by  county  com- 
missioners, see  Taxation,  8  Tt>. 

Irf-vy  of  tax  for  separate  schools,  see  Schools 
and  School  Districts,  8  52. 

To  Increase  estimate  certified  by  county  com- 
missioners, see  Taxation,  8  79. 


EXECUTION. 

This  toj^lc  INCLUDES  the  process  for  the  enforcement  of  judgmwts  in  civil  ac- 
tions; the  property  subject  to  execution  In  general;  the  issuance,  requisites  and  valid- 
ity of  the  wrlt^  the  levy  and  lieu  created  thereby;  the  setting  acide  of  the  levy,  re- 
straining the  enforcement  of  the  writ  and  stay  of  execution;  claims  of  third  persons 
to  pn^rty  levied  upon  and  trial  of  the  (luestlun.  sales,  and  rights  and  liabilities 
flowing  therefrom;  the  return  and  distribution  of  the  proceeds;  and  tlabllltiea  for 
wrongful  levy  of  execution. 

It  EXCLl'DES  execntions  ngninBt  particular  classes  of  perstms  (Corporations;  In- 
fants; Executors  and  Admlulstrntors;  and  other  si>ecitic  beads);  executions  In  par- 
ticular forms  of  action,  or  on  particular  causes  of  action,  or  In  proceedings  other  than 
actions  (specific  heads);  execution  under  balikniptcy  or  insolvency  acta  (Bankruptcy): 
execution  of  sentence  in  criminal  cases  (Criminal  Ijiw)  ;  execution  on  Jtidgnients  of 
Justices  of  the  peace  (JuHtlces  of  the  Peace) ;  property  exeniirt  from  selKure  and  protec- 
tion of  the  rights  of  exemption  (Exemptions:  Homestead);  f^tay  of  execution  pending 
appeal  (Appeal  and  Error) :  and  duties  and  liabilities  of  officers  in  respect  of  Issuance, 
levy,  and  return  of  executions  (Clerks  of  Courts:  Sheriffs;  and  title  of  other  specific 
officers). 

Analysis. 

I.   Nature  and  Essentials  in  General. 

§  1.    Nature  of  final  process  in  general. 

IL   ^operty  Subject  to  Execution. 

§  2.  Corporate  property  used  for  public  purpose. 

§  3.  Corporate  stock. 

§  4.  Property  leased. 

§  5.  Property  mortgaged  or  otherwise  incumbered. 

§  6.   Personal  property. 

§  7.  Ownership  or  possession  of  property. 

§  8.   Property  or  rights  conveyed  or  assigned. 

III.   Issuance,  Form,  and  Requisites  of  Writ. 

§  9.   Jurisdiction  to  issue  in  general. 

§  10.   Authority  of  particular  courts  and  officers. 
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§11.  Issuance  on  transcript  of  judgment  of  inferior  court  or  justice  of 

the  peace. 

§  12.   In  general. 

§  13.  Counties  to  which  execution  may  issue. 

1 14.  Descriptions  of  and  recitals  as  to  parties. 

§  15.  Defects,  objections,  and  waiver. 

§  16.  Collateral  attack. 


IV.    Lien,  Levy  or  Extent,  'and  Custody  of  Property, 

§  17.  Creation  and  existence  of  lien. 

1 18.   As  dependent  on  levy. 

§  19.  Property  or  interests  affected  and  extent  of  lien. 

§  20.  Priorities  between  executions. 

§21.  Priorities  between  executions  and  other  liens  or  claims. 

§  22.  Powers  of  officer  in  making  levy. 

§  23.  Levy  on  property  taken  imder  other  process. 

§  24.  Inventory  and  appraisement. 

§25.  Quashing  or  setting  aside  levy. 

1 26.  Waiver,  release,  or  abandonment,  and  discharge  or  extinguish- 
ment of  levy  or  Hen. 

V.   Stay,  Quashing,  Vacating,  and  Relief  Against  Execution. 

§27.  Quashing  or  vacating  writ. 

§  28.   Grounds. 

§29.   Proceedings  and  determination. 

1 30.  Injunction. 

§31.   In  general. 

§  32.   Grounds. 

§33.   Actions  to  restrain  execution. 

VL   Qaims  by  Third  Persons. 

§  34.    Proceedings  for  establishment  and  determination  of  claims. 


VII.  Sale. 

(A)  Manner,  Conduct,  Validity',  and  Confirming  or  Vacating. 

§  35.  Authority  to  sell. 

§  36.  Time  of  sale. 

§  37.  Notice  of  sale. 

§  38.  Terms  and  conditions. 

§39.  Bids. 

§  40.   In  general. 

§41.  Certificate  of  sale. 

§  42.  Confirmation. 

§  43.  Persons  who  may  question  validity  of  sale. 

§  44.  Opening  or  vacating. 

§45.   Inadequacy  of  price. 

§46.  Actions  to  set  aside  sale. 

§  47.  Collateral  attack  on  sale. 

(B)  Title  and  Rights  of  Purchaser. 

§48.  Property  passing  by  sale. 

§  49.  Estate  or  interest  acquired. 

§  50.  Effect  of  defects  or  irregularities  in  execution,  levy,  or  sale. 

(C)  Redemption. 

§  51.  Statutory  provisions. 
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(D)    Conveyance  to  Purchaser. 

§  52.    Construction  and  operation. 
§  53.   Conclusiveness  of  recitals. 

VIU.  Return. 

§  54.   Time  for  making. 

I  55.  Amendment. 

§  56.   Quashing  or  setting  aside. 

IX.    Supplementary  ProceedingB. 

§  57.   Order  for  payment  or  delivery  of  property. 

X.    Execution  Against  the  Person. 

§  58.    Quashing  and  vacating. 

XI.    Wrongful  Execution. 

§  59.  Nature  and  grounds  of  liability. 

§  60.   Invalid  writ. 

§  61.  Actions. 

§  62.   Nature  and  form. 

§  63.   Damages. 


Cross-References. 


In  general. 


See  Attachmoit;  Gatnlsbment;  Judicial 
Sales. 

Duties  of  oflBcera,  see  SlierlfTa  and  Consta- 
bles, S14. 

Enjoiaing  execution  of  Judgment  of  justice 

of  tbe  peace,  see  Injunction,  11. 
Exemptions,  Ke  Exemptions;  Homestead. 
Levy  upon  homesteiul  proijerty,  see  Vendor 

and  Purchaser,  §  58. 
May   be  lev  ied   on   property   f ra  udulen tl  y 

transferred,  see  Frnuduleiit  Conveyances, 

5  34. 

Mortgage  lieu  not  dlscbargeil  by  execution, 

see  Chattel  Mortgapcs.  §51. 
Necessity  of  confoniiity  to  Judgment,  see 

Mortpnges,  S  159- 
Notice  of  sale  on  legal  holiday,  see  Holidays, 

§3. 

Of  soitence,  see  Criminal  Law,  S  74fi. 
Payment  of  bid  on  Judicial  sale,  see  Judicial 
Sales,  fi  5. 

Bight  of  possession  as  between  replevin 
creditors  and  subsequent  execution  cred- 
itors, see  Chattel  Mortgiigcs,  §  60. 


Ifigbt  to  replevy  goods  seized  on  execution, 

see  Replevin.  §  4. 
Sale  of  Indian  lands  under,  see  Indians,  S  13. 
Sale  of  lands  allotted  to  Indians,  see  Indians, 

§  18. 

Stay  of  proceedings  pemling  appeal.  8t«  Ap- 
peal and  Error,  5§  2.'Hi-267. 

Substitution  of  parties  In  action  for  goods 
seized  under  execution,  see  Parties,  S  31. 

Suniciency  of  writ  of  execution,  see  Judg- 
ment, §3ijO. 

In  acttom  by  or  against  particuiar  cla»»€»  of 
pevtont. 

See  Infants,  S  44 ;  Municipal  Corporations, 

8  35S. 

In  particular  actions  or  proceedings. 
See  Fraudulent  Conveyances,  §77;  Keplevin, 
SS  51-70. 

Of  icrittcn  instruments. 

See  Bills  and  Notes,  SIO;  Chattel  Mortgages, 
3  24;  Mortgages,  I  18. 


I.  NATURE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

S  1.   Nature  of  final  procees  in  generaL 

(1918)  The  writs  of  execution  ami  at- 
tachment are  essentially  dUferent  The  at- 
tachment is  issued  for  the  purpose  of  seizing 
the  property  and  holding  the  same  in  order 


that  if  a  Judgment  should  be  obtaIne<l,  the 
property  thus  seized  will  be  foi-thcoiiiing  to 
stay  such  judgment,  and  execution  Is  a  writ 
is.^'ueil  for  the  puriiose  of  enforcing  n  jmlg- 
inont  that  has  been  obtaineil. 

Mount  v.  Trammel,  73  Okla.  — ,  175  Pac. 
232. 
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n.  FKOFERTY  SUBJECT  TO  EXECUTION. 

S  3.  Corporate  property  med  for  public  pur- 
pose. 

(1017)  Under  Const,  art.  0,  |7,  all  real 
and  personal  property,  or  any  patt  Uiereof, 
belonginK  to  public  sen'Ice  corporatlonR,  in- 
cluding street  railways.  Is  liable  to  execu- 
tion und  siile  in  the  same  nmnucr  as  tlie 
projjerty  of  individuals. 

OkLihoniii  Hy.  Co.  v.  Sevenis  Paviutr  Co., 
67  Oklu.  — ,  170  I'ac.  210v 

i  3.   Corporate  stock. 

(1919)  For  imrposcs  of  execution  or  at- 
tactiment.  tlie  situs  of  shares  of  Ktoek  is 
wltliln  tbe  state  where  the  corporation  re- 
sides, and  tJiey  may  lawfully'  be  levied  on  in 
such  state,  thoueh  owned  by  a  non-resident. 
Harris  v.  Mid-Contlncnt  Life  Ins.  Co., 
7r>  Okla.  105.  1S2  P«c.  83. 

S  4.   Property  leased. 

(1910)  A  leasWioM  estate,  the  tcriiis  of 
which  under  the  written  leiise  exoeeils  the 
I>eriod  of  two  years,  and  with  a  covenant 
against  subletting  or  assigning  on  the  part 
of  the  lessee  wlttiout  the  <:ousent  of  the  les- 
sor, Is  subject  to  sale  under  an  e.\ecution 
against  such  lessee. 

Powell  V.  Nichols,  20  Okln.  734,  110  Pac. 
702. 

§  5.   Property  mortgaged  or  otherwise  incum- 
bered. 

{  6.   Personal  property. 

(1809)  Before  the  lien  of  nn  exocution 
CHii  attach  to  niortjrngpd  chattels,  the  officer 
must  pay  off  or  tender  tJic  amount  of  any 
existing  mortgage  liens,  or  de)H>sit  the 
amount  of  the  niortgaiie  debt  with  the  county 
treasurer,  for  the  use  of  the  holder  of  the 
mortgage. 

iloorc  V.  Calvert,  8  Okla.  358,  5S  Pac. 
627. 

(1S)9)  .\  uiortynjie  of  chattels,  who  has 
taken  jiossessioii  of  the  mortgaged  proiwrty 
for  the  iHirpo.so  of  foreclosure,  can  not  waive 
the  right  to  have  the  mortgage  debt  paid  or 
deiMsited  with  the  county  treasurer,  so  as  to 
make  elTective  the  levy  of  on  execution,  with- 
out dcliverhij;  iwssession  of  the  iiroperty  to 
the  officer,  and  waiving  the  lien  of  his  mort- 
gage. 

Moore  v.  Calvert.  58  Pac.  027.  S  Okla. 
35S. 

(1S99)  rnder  Stat.  lS!t3,  §§.3270,  .".2.S0 
(Wilson's  Rev.  &  Ann.  Stat.  1W3,  §§  35^7, 
3588),  personal  proi>erty  that  Is  subject  to  a 
mortgage  may  be  taken  under  execution  in  a 
suit  of  tbe  creditor  of  the  mortgagor;  but 
before  taking  the  i)roperty  the  officer  must 
tender  the  mortgagee  the  amount  due  on  the 
mortgage,  or  deposit  the  same  with  the 
county  treasurer  subject  to  the  mortgagee's 
order. 

Dlx  V.  Smith,  0  Okla.  1^,  00  Vac.  303. 

(1899)  The  conimou  law  did  not  permit  a 
seizure  under  an  exocutiou  of  personal  prop- 
erty snbje<rt  to  a  chattel  mortgage  hy  a  cred- 
itor of  the  mortgagor;  but  by  Stat.  1893, 


SS  3279^281  (WUsoo's  Rer.  &  Ann.  Stat 
190B,  S8  8587-8589).  this  Is  permitted. 

Dix  r.  Sniltta,  S  Okla.  124»  60  Pac.  80S. 

§  7.   Ownership  or  possession  of  property. 

8  8.   Property  or  rights  conveyed  or  aa< 

signed. 

(1904)  A  Judgment  debtor,  who  fraudu- 
lently conveyed  prop«'ty  before  rendition  of 
the  judgment,  Is  not  seized  thereof  "in  law 
or  equity,"  within  Mausf.  D^.,  S  3001  (Ind. 
Ter.  Ann.  Stat.  1899,  82116).  making  this  a 
necessary  condition  to  sale  thereof  on  execu- 
tion. 

Parrott  v.  Crawford,  5  Ind.  Ter.  103.  82 
S.  W,  08S. 


III.  ISSUANCE.  FORM.  AND  REQUISITES 
OF  WRIT. 

§  9.  Jwifdictiott  to  isBiie  in  general 

(1898)  The  issuance  of  the  writ  of  exe- 
cution must  be  made  by  the  same  court  that 
rendered  the  judgment. 

Chandler  v.  Colcord,  1  Okla.  260.  32  Pac. 
330. 

(1894)  The  issuance  of  the  execution,  the 
levy,  aud  the  sale  of  the  proi>erty  are  purely 
ministerial  acts. 

Needles  v.  Frost,  2  Okla.  19,  35  Pac.  574. 

(1013)    Unless  otherwise  provided  stat- 
ute, an  execution  can  Issue  only  ftom  tbe 
court  in  which  the  Judgment  was  rendered. 
Carnett  r.  Goldman,  30  Okla.  516,  135 
Pac.  410. 

§  10.   Authority  of  particular  courts  and  of* 

ficers. 

(1893)  The  clerk  of  the  district  court  has 
tio  power  to  issue  execution  on  a  Judgment 
of  the  probate  court  rendered  In  a  case  of 
which  it  has  concurrent  jurisdiction  with  the 
district  court,  but  the  execution  should  issue 
out  of  the  probate  court. 

Ctiaudler  \.  Colcord,  1  Okla.  260,  32  Pac. 
330. 

(1905)  Uuder  Stat.  1803,  tit.  C-onst.  art. 
15,  8  1  (Wilson's  Rev.  &  Ann.  Stat.  1908. 
9 1872),  providing  that  probate  courts  shall 
not  order  the  sale  of  real  estate,  a  sale  under 
un  execution  issued  out  of  such  court  Is  abso- 
lutely void,  tbe  slieriff's  deetl  conveys  uo 
title,  and  when  the  land  is  condemned  for 
railroad  purposes,  and  the  money  paid  into 
court  the  original  owner  Is  entitled  to  the 
same. 

Kldridgc  V.  Robertson,  15  Okla.  509,  87 
Pac.  05.9. 

5  11.   Issuance  on  transcript  of  judgment  of  in- 
ferior court  or  justice  of  the  peace. 

§  12.   In  general. 

(1«K>)  S(at.  1S93,  pp.  1190,  1191,  "regu- 
lating liens  of  ju<Igmeuts  rendered  in  protmte 
court."  approved  .March  7,  1893,  do  not  limit 
the  jurisdiction  of  the  probate  court,  or  the 
right  to  have  execution  on  a  transcript  of 
judgment  aied  In  the  clerk's  office  of  the  dis- 
trict wnrt  of  any  county  In  the  territorj* 
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from  a  judgrnent  of  any  probatft  court  in  the 
territory. 

Lowensteln  r.  Yovmg,  8  Okla.  216.  57 
Pac.  X64. 

(ISOO)  Viider  tlie  statutory  pi-ovlsiiins  a 
jKirtion  rec-overlut;  a  judiruieiit  In  the  iirobate 
courts  of  Oklahonm  niny,  uiion  tlHnK  a  trail- 
script  of  tile  judgment  in  the  oJtice  of  tlie 
olerk  of  the  distrlot  court  of  any  county  in 
Oklahoma,  have  a  lion  uiwn  the  proi^rty  of 
the  Judgment  debtor  situated  in  such  county 
and  has  a  right  to  tmve  execution  isflued 
thereon  by  tbe  clerk  of  such  district  court. 
Lowensteln  v.  YounK,  S  Okla.  21it,  r>7 
Pac.  164. 

(1913)  A  statute,  requiring  that  execu- 
tion shall  issue  only  from  the  court  iu  wtilch 
tbo  Judgment  was  rendered,  does  not  author- 
ize the  clerk  of  a  district  court  to  issue  exe- 
cution on  a  judgment  of  the  county  court, 
an  attested,  copy  of  the  journal  entry  of  the 
latter  judgment  being  fiie<l  with  the  diNtrict 
court,  as  provided  i)y  Conip.  Laws  1010, 
8  6M1. 

Gamett  v.  Ooldman,  'JUi  Okla.  510,  135 
Pac.  410. 

(3913)  Where  a  transcript  of  a  Judgment 
of  a  probate  (county)  court  has  been  filed 
In  the  district  court  of  tbe  same  county,  the 
elerk  of  the  latter  court,  prior  to  tbe  adop- 
tion of  the  Rev.  ■  Laws  1910,  was  without 
authority  to  Issue  an  execution  tlieretni. 

GameU  t.  Goldmnn,  SQ  Okla.  510,  UVi 
Pac.  410. 

(1913)  An  execution  issued  by  the  clerk 
of  the  district  court  upon  a  Judgment  of  the 
probate  court,  a  transcript  of  wliieh  has  been 
filed  in  Ills  office,  is  void. 

McGlnniB  v.  Seibert.  37  Okla.  272,  134 
Pac.  306. 

§  13.   Counties  to  which  execution  may  issue. 

(1912)  llie  clerk  of  tlie  district  court  of  a 
county  with  whom  a  transcriiit  of  a  judg- 
ment of  a  county  court  of  another  county  is 
filed  is  without  authority  to  issue  execution 
on  said  Judgment.  In  such  cases  execution 
shall  issue  only  from  the  court  in  which  the 
Judgment  Is  rendered. 

Hudson  t.  Ely.  30  Okla.  376,  129  Pac.  11. 

§  14.  Descriptions  of  and  recitals  as  to  parties. 

(1916)  Where  Judgment  is  rendered  upon 
a  promissory  note  against  two  sureties,  the 
trial  court  is  without  authority  to  direct  the 
levy  of  an  execution  ajrnlnst  the  property  of 
one  of  such  sureties  to  the  exclusion  of  the 
other,  unless  there  has  been  a  comi^iance 
with  Rev.  Laws  1910.  S  51SS,  and  then  only 
to  compel  a  contribution. 

Paul  V.  First  State  Bank  of  Pauls  Val- 
ley, 57  Okla.  480.  157  Pac.  310. 

S  15.   Drfects,  objections,  and  waiver. 

(1902)  Where  an  execution  was  directed 
to  tbe  sherlir  of  K.  county  on  the  judgment 
of  the  district  court  of  that  county,  but  de- 
livered to  and  execated  by  tbe  sheriff  of  C. 
county,  to  whom  It  should  have  been  di- 

(23— Okla.  2.) 


rected,  the  defect  was  simply  an  Irregiilar- 
ity,  subject  to  amendment,  and  did  not  make 
the  writ  or  the  proceedings  thereunder  void. 
Christy  r.  ftprlngs,  11  Okla.  710,  69  Pac. 
864. 

(1002)  Mere  irrefjularity,  where  the  court 
'  has  Jurisdiction,  does  not  render  the  judg- 
ment or  execution  void,  or  avoid  the  sale, 
but  merely  renders  the  sale  voidable,  or  sub- 
ject to  be  set  aside  in  proi>er  proceedings  by 
an  interested  party. 

Christy  v.  Springs,  11  Okla.  710,  69  Pac. 
S(J4. 

S  16.   Collateral  attaclc. 

(1917)  An  execution  issucfl  upon  Judg- 
ment, rendered  In  favor  of  a  partnership 
only  in  its  partnership  name,  upon  a  prae- 
cipe signed  by  one  of  the  two  individuals 
coiu[>oslng  such  partnership,  who,  when  such 
execution  was  issued,  was  the  sole  owner 
of  such  judsment.  which  praecipe  erroneously 
described  the  Judgment  as  if  tbe  record 
sboweil  it  to  be  in  its  own  favor,  hut  other- 
wise clearly  identified  tbe  Judgment,  is  not 
void  nor  subject  to  a  collateral  attach  by 
a  third  party. 

Kale  v.  Humphrey,  67  Okla.  — ,  170  Pac. 
223. 

(1917)  An  omission  to  indorse  tbe  amount 
of  the  Judgment  and  of  the  costs  upon  the 
back  of  an  execution  showing  the  same  upon 
its  face  does  not  rmder  the  execution  void 
and  subject  to  a  collateral  attack  by  a  third 
party  under  the  provisions  of  Stat.  1893, 
§  433ft  (Rev.  Taws  1910,  §  5154). 

Kale  V.  Ilumjihrey,  67  Okla.  — ,  170  Pac. 
223. 

(1017)  An  execution  bearing  a  return  of 
the  officer  to  whom  it  was  issued  and  found 
among  the  files  of  the  papers  of  the  case 
in  which  it  was  issued,  is  not  void  and  sub- 
ject to  collateral  attack  because  the  fact 
of  its  filing  fa  not  Indorsed  thereon. 

Kale  V.  Humphrey.  67  Okla.  — ,  170  Pac. 
223. 

IV.   LIEN.  LEVY  OR  EXTENT.  AND  CUS- 
TODY OF  PROPERTY. 

§  17.   Creation  and  existence  of  lien. 

§  18.   As  dependent  on  levy. 

(1S07)  Tlie  Hen  of  the  writ  of  execution 
is  only  effe<'tual  from  the  time  the  goods 
are  levied  upon  and  seizeil  In  execution  un- 
der the  statutes  of  Oklahoma. 

Bumhnm  v.  Dickson,  5  Okla.  113,  47 
Pac.  1(15!>. 

§  19.   Property  or  interests  affected  and  extent 
of  lien. 

(1912)  The  issuance  and  levy  of  an  exe- 
cution upon  property  fixes  a  lien  thereon  in 
favor  of  the  judgment  creditor  only  to  the 
extent  of  the  Judgment  debtor's  actual  in- 
terest in  the  pro]>erty ;  and  any  apparent  but 
not  actual  interest  of  the  d^tor  therein,  as 
a  general  rule,  neither  extends  nor  restricts 
the  operation  of  the  execution  lien. 

Hamilton  t.  Brown,  31  Okla.  213,  120 
Pac.  950. 
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S  20.   Frioritief  between  execations. 

(1807)  When  two  or  more  writs  of  exe- 
cution flgiiliist  tlie  same  debtor  nre  sued  out 
durinji  the  term  lii  which  jmlsmeuts  are  ren- 
dered, and  when  ivro  or  more  writs  of  exe- 
cution are  dellvere<i  to  the  officer  on  the  same 
day.  neitiier  of  the  writs  shall  be  jriven  tlie 
preference;  hut  in  all  other  cases  tlie  writ 
of  execution  first  delivered  to  the  otflcpr  Hbnll 
lie  first  siitlstled,  under  provision  of  Stnt. 
1803,  S  43ail  (Wilsons  Rev.  &  Ami.  Stnt 
1903,  §  4t;37). 

Bumhani  v.  Dii-kfuin,  r>  Oklii.  112.  47 
Pac.  1059. 

1 21.   Priorities  between  execulions  and  other 
liens  or  claime. 

(1S06)  Since  the  lien  of  the  writ  of  exe- 
cution is  only  efftctunl  from  the  time  the 
poods  are  levied  ur«»n  and  seiml  in  execu- 
tion, and  tlie  lien  of  tlie  writ  of  attHchuient 
takes  effect  at  the  time  the  officer  goes  to 
tbe  irlace  where  the  proiierty  mny  he  found 
and  declare!)  that  by  virtue  of  onid  onler 
he  attaches  the  property  at  tlie  suit  of 
the  plaintiff,  it  is  held  that  where  the 
probate  court  grants  n  writ  of  exe<*iitioi> 
upon  a  Judgment  rendered  by  the  c<nirt,  and 
the  same  is  delivere*!  into  the  hnnds  <if  the 
sheriff,  and  after  the  writ  of  execution  is 
so  delivered  tht;  district  court  issues  «  wiil 
of  flttnchment  ngaiiis-t  the  same  <leltfor,  and 
the  mme  is  ])lac«l  in  the  liands  of  the  (le|>- 
uty  sheriff  fur  service,  and  the  same  is 
servetl  prior  to  the  service  of  the  writ  of 
exei'Ution.  the  lien  of  tbe  writ  of  attaclimeni 
takes  iiriorit.v  over  that  of  tlie  lien  of  the 
writ  of  exwutiou, 

Bnnihaai  v.  Dickson,  H  Okla.  111!,  47 
Pac.  10r>9. 

3  22.   Powers  of  officer  in  making  levy. 

(18J>4)  The  levy  iipiin  and  sale  of  i)ro|i- 
erty  on  a  JudBuicnt  of  another  state,  tlie 
le\y  being  inn<1e  by  a  foreign  ntticer,  is  in- 
valid, and  may  he  enjf>iiiecl  without  inter- 
fering with  (lie  officer  or  pi-ocess  of  court. 
Xeedles-  v.  FroFt,  2  Okla.  Pac. 
574. 

In  the  absence  of  siietial  statu- 
tory authority,  executions  can  not  run  be- 
yond the  county  where  the  Judgment  is  ren- 
dered or  l>eyond  the  jurisdiction  of  the  court 
that  rendered  the  Judgment.  An  execution 
may  he  valid  and  regular  ujion  its  face,  and 
issued  upon  a  valid  Judgment;  Jtnd  yet.  if 
the  officer  attempts  to  execute  the  writ  be- 
yond his  Jurisdiction,  his  acts  will  be  void 
and  he  may  he  enjolne*!. 

Xeedles  v.  Frost.  2  Okla.  1!»,  Pne. 
574. 

i  23.  Levy  on  properly  taken  under  other 
process. 

(1008)  Where  the  sheriff  seeks.  In  re- 
plevin, to  Justify  the  seizure  under  an  exe- 
cution Issued  in  another  case,  he  mu.st  piwt 
a  valid  Judgment  before  he  can  attack  a 
transfer  of  the  property  In  fraud  of  cred- 
itors. 

Cockrell  v.  Schmidt,  20  Okla.  207,  I>4 
Pac.  .521. 


9  24.   Inventory  and  appratsemenl. 

(1915)  Where,  under  the  provisions  of 
llev.  Laws  1910,  5  5156,  execution  is  levied 
u|>on  land  incumbered  by  mortgage,  it  is  the 
duty  of  the  appraisers  to  estimate  and  re- 
turn the  value  of  the  p)-oi)erty  subject  to  the 
mortgage,  which  is  the  value  of  the  rights 
and  interests  of  the  mortgagor  debtor  in  such 
proiierty,  which  alone  may  be  sold:  and  sale 
thert-of  for  two-thirds  or  more  of  such  a\t- 
pr.ilsed  value  is  valid. 

Alexander  v.  American  Xat.  Bank.  54 
Okla.  :m,  iny  pac.  i.'jo. 

(11)15)  Whore  the  Judgment  upon  which 
the  execution  is  issued  is  invnlid  and  insutH- 
cieut  to  sup)>ort  a  conllrmation  of  s.nle,  an 
attemptetl  ap))misemenC  Is  also  invalid,  and 
is  not  tontn>lle<l  by  Kev,  Ijiws  1910,  S  nllT. 
Alexander  v.  Americnn  Nat.  Bank,  !>( 
(►kla.  :m.  !.">;[  Pac  VHk 

(191 5)  Kev.  Laws  1910,  8  5177,  provides 
that  In  all  cases  where  real  estate  Im  taken 
on  execution  and  ainiralsed,  and  twice  ad- 
vertised for  sale  and  remains  unsold  for  want 
of  bidders,  it  is  the  duty  of  the  court  to 
set  aside  such  apiiral.'senient  and  order  a 
new  one. 

Alexander  v.  American  Nat.  Bank.  54 
Okbi.  JH5,  153  Pac  13(t. 

§  25.   Quashing  or  setting  aside  levy. 

(1!M'4)  i  nder  Wilson's  Kev,  &  Ann.  Stiit 
T9(>3,  5  :i~tX7,  providing  that  mortgaged  per- 
sotv.i]  iuo|)erty  may  be  taken  under  attach- 
ment or  execution  at  the  suit  of  a  creditor 
of  a  mortgagor;  and  section  ^tSH  providing 
that  befoi-e  It  can  be  so  taken  the  officer 
must  tender  to  the  nioitgagee  the  amount 
of  tbe  mortgage  debt  and  Interest,  or  deposit 
tbe  amount  thereof  with  the  county  treas- 
urer; hrld  that,  on  failui-e  of  the  sheriff  In 
making  such  a  levy  to  follow  the  provisions 
of  the  stjitute.  the  levy  may  be  set  aside, 
or  lie  may  be  made  to  resiK)nd  in  damages 
to  any  one  injured  by  his  neglect 

1).  M.  Osborne  &  Co.  v.  Hnghey,  14  Okla. 
21).  7t!  Pile.  14(!. 

S  26.   Waiver,  release,  or  abandonment,  and 
discharge  or  extingnidiment  of  levy  or 

lien. 

(ISiilt)  An  officer  who  levies  an  execn- 
tiun  ii|K)u  personal  property  ac(iuires  a  spe- 
<.-ial  iien  Uiei'eon,  dei>endent  on  pospossion. 
and.  if  lie  surrenders  {Mssessloii  of  the  prot>- 
erty  levied  on  to  a  senior  lien  holder,  the 
llcn  of  the  execution  Is  lost. 

M(»oi*e  v.  t'alvert,  8  Okla.  a58.  58  Pac. 
627. 

V.  STAY,  QUASHING,   VACATING,  AND 
RELIEF  AGAINST  EXECUTION. 

§  27.   Quashing  or  vacating  writ. 

8  28.   Cronnds. 

(100.3)  Where  a  Judgment  was  rendered 
before  a  United  States  commissioner,  and 
no  appeal  was  taken  therefrom  within  the 
time  roriuived  by  law,  such  commissioner 
bad  no  power  to  subsequently  recall  and 
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quash  an  execution  lesned  thereon,  on  the 
gi^aund  that  the  Judgment  wna  votd. 

Little  &  Smith  V.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  4  Ind.  Ter.  COS,  76  S.  W.  283. 

S  29.   Proceedings  and  determination. 

(1910)  Kvery  court  has  the  inherent 
l»ower  to  control  its  own  prooefs,  iind  the 
quashal  of  an  execution  i-esta  largely  in  its 
discretion;  and  an  order  made  quashing  an 
execution  will  not  be  reversed  in  the  Su- 
preme Cotirt,  except  whei'e  abuse  ot  s<tch 
discretion  is  shown. 

Baraett  v.  Bohunnon.  27  Okla.  308,  112 
Pac.  087. 

(1!)13)  Where  u  jifti'ty  files  a  motion  to 
quash  an  execution  under  tlie  proceiUive  ob- 
taining in  the  Inilian  Territorj-  prior  to 
statehood,  and  fails  to  conform  to  the  pro- 
visions of  Ind.  Ter.  Ann.  Stat,  imj,  §  2103 
(Mansf.  Dig.,  3  208S),  the  denhil  thereof 
by  the  trial  court  Ui  not  error. 

IVudgeon  r.  Gnllaniure.      Oltla.  53G,  1S« 
Pac.  664. 

§  30.  Injunction. 
§31.   In  general. 

(1894)  An  execution  on  ;i  .ludi^'meiit  ren- 
dered In  the  Indian  Territory  and  sought  to 
l>e  enforced  in  Oklahi>mn  Territor>'.  may  be 
enjoined. 

Needles  v.  Krost,  2  Okla.  10,  S-'i  I'lic. 
574. 

(IIM^)  Where  an  aetlon  was  brought  in 
Cleveland  county,  and  a  summons  was  wrens'- 
fully  issueil  to  und  seiTed  U|K.in  one  of  the 
defend.nnt«  In  Oinadian  county,  the  defend- 
ant served  in  Caniuiiun  county  cjin  not,  after 
allowing  the  ca«e  to  go  liy  default,  have  the 
.sheriff  enjoined  from  sclliug  the  iiro[)erty 
levied  uiHtn  under  an  execntitni  iHSUeii  upoh 
such  Judgment. 

Crist  V.  Cosby,  11  Okla.  tiJlS,  69  I'lic. 
885. 

§  32.   Groonds. 

(1911)  Injunction  will  not  to  prevent 
the  levying  of  an  execution  on  i>ersonal  prop- 
erty, where  the  Judcmeiit  uikhi  wLich  the 
executhm  is  isimcd  in  admitted  to  he  valid 
and  enforceable. 

Payne  v.  Kauisey,  30  Okhi.  3ri0,  12<>  Pac. 
58S. 

(1012)  A  court  of  equity,  in  certain  cases, 
has  power  to  prevent,  by  injunction,  the  serv- 
ice of  an  exH'Ution  issue<l  on  a  void  judg- 
ment. 

Harris  v.  .Smiley.  :j(J  (tkla.        12S  Pac. 
276. 

(1912)  An  irregular  or  void  execunon, 
or  an  execution  issueil  on-  a  void  judgment. 
Is  nlwa}*s  open  to  direct  nttack  by  the  judg- 
ment debtor  upon  affidavit  of  illegality  or 
motion  to  discharge  the  property  seized 
thereiuider.  or  to  quash  or  set  aside. 

Harris  t.  Smiley.  36  OUa.  89.  128  Pac. 

276; 

(1913)  A  motion  to  quash  an  execution 
was  cumulative,  and  did  not  oust  a  court  of 


eqult}'  of  its  Jurisdiction,  in  an  action  to 
restrain  the  execution  of  the  judgment,  on 
the  ground  that  it  created  no  lien  on  the 
laud  levied  on. 

Kader  v.  Gvozdauovio,  35  Okla.  421,  130 
Pac.  159. 

(1910)  Service  of  sunimons  on  a  corpora- 
tion  is  limited  to  the  class  of  ofBoers  and 
agents  speciSed  in  the  statute.  But  if  serv- 
ice is  actually  made  on  the  proper  officer  or 
airent  of  a  corijoration,  and  the  return  fails 
to  show  this  fact,  it  may  be  amended  if 
challenged  in  tlie  court  issuing  tbo  sum- 
mons, so  as  to  make  it  speak  the  truth. 
Or  if  it  «i>pear8  from  the  evidence,  in  an 
action  to  enjoin  the  enforcement  of  the 
Judgment,  tluit  the  service  was  actually  good, 
but  tlie  return  is  incomplete,  the  return  may, 
under  snch  coudition.  he  considered  as  amend- 
e4l,  and  the  relief  denieil;  but  where  there 
is  actually  no  service  of  summons,  upon  any 
uIBcer  or  agent  of  the  corporation  author- 
issefl  by  statute,  and  no  aitpearance,  the  Judg- 
ment is  void,  and  under  Rev.  I^ws  1010, 
i  iV^il  Its  enforcement  may  he  enjoined. 
M.  Itumeley  Co.  v.  Bledsoe,  50  Okla.  180, 
ir»5  Pac.  872. 

(191S)  A  Judgment  rendered  In  a  cause 
in  excess  of  the  Jnrisdictinri  of  n  justice  of 
the  peace  is  void,  and  where  a  transcript  of 
said  Judgment  Is  filed  in  the  office  of  the 
clerk  of  the  district  court  and  execution 
issued  thereon,  an  injunction  may  be  grant- 
ed to  enjoin  the  enforcement  of  said  void 
Judgment  and  restrain  the  levy  sale  of  the 
property  attempted  to  be  made  by  virtue 
of  tlie  execution  issued  thereon. 

aiflTonl  v.  Uroseclose,  70  Okla.  — .  173 
Pac.  6.53. 

§  33.  - — —  Actions  to  restrain  execution. 

The  court  has  no  authority  to  intervene 
:uid  set  aside  the  oi)eration  of  law  which 
results  in  a  k;i1c  until  after  the  sale  has 
been  made,  in  order  to  relipve  those  who 
suffer  from  their  own  negligence,  and  who 
disrep-Td  the  proceedings  up  to,  and  which 
are  consummated  in  the  sale. 

(1902)  McUiin  iJind  &  Inv.  Co.  v.  Swof- 
f4»nl  Broa.  11  Okla.  420.  68  Pac.  502: 
(1902)  McT^fn  Ltmd  &  Inv.  Co.  v. 
Uedman,  11  Okla.  4:J2,  OS  Pac.  1134. 

(1902)    Wlicre  property  is  wrongfully  lev- 
ied on  a  party  interested  must  proceed  in 
;  the  court  from  which  the  execution  issues, 
and  can  not  obtain  relief  by  injunction  in  a 
separate  action. 

Crist  V.  Ci)sby,  It  Okla.  63.1.  00  Poe. 
88.'>. 

(1902)  A  party  claiming  an  interest  In 
proi)erty  levied  on  under  an  execution  has 
an  ade'juate  remedy  at  law  by  way  of  mo- 
tion to  have  the  property  released  from  the 
levy,  under  Stat.  mtS.  S  4404  (Wilson's 
Rev.  &  Ann.  Stat  1003,  9  4700),  providing 
that  the  party  seekbig  to  vacate  a  judgment 
because  the  summons  was  fraudulently  is- 
sued, may  obtain  an  order  suspending  pro- 
ceedings upon  a  showing  that  It  is  probable 
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that  he  is  entitled  to  have  snrb  Judgmoit  or 
order  vacated. 

Crist  V.  Cosby.  11  Okla.  635,  69  Pac. 

885. 

(1907)  A  <>oiui)laint  to  restniin  the  la- 
snance  of  execution,  alleging  tluit  defendants 
recovered  jiidgm»iit  nnjustly  in  mayor's 
court,  no  service  being  had  on  tlie  real  de- 
fendants therein,  and  llwt  plaiutlffB  appeid 
therefrom  was  dismissed  without  bis  or  his 
attorney's  luiowledKe,  without  a  hearing,  he 
being  misled  by  the  apiiellate  court's  an- 
nouncement that  no  civil  business  would  l>e 
tried  at  that  term,  showing  tliiit  plaintiff 
has  Fo  adequate  remedy  at  law,  autliorizes 
the  relief  asked. 
.  Brorni  V.  Gorman,  7  Ind.  Ttr.  749,  104 
S.  W.  1166. 

'  (1911)  Where  a  temporary  iiijuuetlon 
was  issued  to  restniin  a  conftiible  from  sell- 
ing certain  personal  proi)crty  under  execu- 
tion "pending  the  further  onler  of  tlie  court," 
and  the  property  was  returned  to  the  plaintiff 
in  the  injunction  suit,  who  sold  it  and  dis- 
posed of  the  proceeds  before  final  lienring. 
held  that  the  temporarj-  Injunction  was  proi>- 
erly  dissolved. 

Logan  V.  Yoea,  ao  Okla.  GT*,  IIS  Pac. 
363. 


VI.  CLAIMS  BY  THIRD  PERSONS. 

Affidavit  and  clnlni  bond  tis  estoppel  to  as- 
sert Invalidity  of  levy,  wee  Ewtoppel. 

1 34.   I^oeeedings  for  esUblishment  and  de- 
termination of  claims. 

(1000)  Under  Stat.  mn.  S  :i!*17  lWil.son'8 
Rev.  &  Ann.  Stat.  V.m,  §  4:i4:i),  providhig 
that,  in  actions  against  a  sheriff  for  the  re- 
covoi'y  of  proi>erty  taken  under  an  expcu- 
tion  and  replevied  by  the  execution  debtor, 
the  court  may.  on  api)licatlon  of  the  defend- 
ant and  the  iwirty  in  whose  favor  the  exo- 
cution  issueil.  permit  flie  Inttor  to  be  substi- 
tuted as  the  defendant,  security  for  costs 
being  given;  held  that  an  appliciitlon  for 
permission  to  be  substituted  was  properly 
refused  where  It  was  unverified,  and  no  se- 
curity for  costs  was  fclven.  ani  tlie  property' 
hAd  not  been  replevied  by  the  execution 
debtor. 

Pierce  v.  Engelkemeier,  10  Okla.  308,  61 
Pac.  1047. 

VIL  SALE. 

(A)  MANXER,  COXIU'Crr,  VAUIUTY.  AXI> 
CONKIRMI.VI  OH  VAOATINO. 

§  35.   Authority  to  sell. 

flK04)  T'lider  the  stntute  crwiHnp  Okla- 
homa T-.*rritory  (Act  May  2.  ISJK).  eh.  IS2. 
'J6  Stat.  81),  which  provides  tliat  actions 
already  commenced  in  the  conrts  of  Indian 
Territory  shall  be  "proceeded  with  until 
Anally  disposed  of,''  an  action  is  "diRpoAe<l 
of  when  judgment  is  rendered,  and  the 
United  States  marshal  of  Indian  Territory 
can  not  ctell  land  in  Oklahoma  on  an  exe- 


cution from  the  court  in  Indian  Terrl^ry 
which  rendered  the  Judgment 

Needles  v.  Frost,  2  Okla.  Ift,  35  Pac. 

574. 

9  36.  Time  of  sale. 

(1002)  Under  Mausf.  Dig.  S  3048  (Ind. 
Ter.  Ann.  Stat.  1S09,  S  2163).  requiring  prop- 
erty seized  onder  execution  to  be  exiK)Bed 
for  sale  between  the  hours  of  9  O'clock  iu 
the  forenoon  and  3  o'clock  In  the  afternoon, 
a  siile  at  au  hour  after  3  o'clock  wotdd  be 
void. 

Ilancock  v.  Sliockman,  4  Ind.  T&:.  138,  68 
S.  W.  S2C. 

{  37.   Notice  of  sale. 

(1901)  ruder  Stat.  181(3,  5  -1350  (Code 
Civ.  Prw..  S  472;  Wilsou's  Rev.  &  Ann.  StaL 
100:j,  3  4048),  direftiuK  notice  to  be  (riven 
of  (he  time  and  place  of  execution  sales  by 
advert isemeiit,  stilting  the  name  of  plaintiff 
defectively  will  not  vitiate  the  sale,  since 
the  officer  is  not  required  to  include  in  his 
notice  of  sale  the  name  of  cither  the  plain- 
tiff or  the  defendant 

Mcldin  I^nd  &  Investment  Co.  v.  Kelly, 
11  Okla.  20,  C6  Pac.  282. 

(1912)  111  sales  of  real  estate  upon  exe- 
cution, notice  by  posting  on  the  courthouse 
door,  and  in  five  other  public  places.  Is  nec- 
essary only  where  there  is  no  newspaper 

prifited  in  tl'c  county. 

Mcl-aueblin  v.  Houston-Hudson  I^vmber 
Co.,  31  Okla.  1S2.  120  Pac.  659. 

(1!>16)  A  notice  uf  sjile  under  Rev.  Laws 
lyiO,  S  5100,  published  once  a  week  for  six 
weeks  In  a  daily  edition,  is  iusufBcient,  and 
an  obJe<-'tion  to  tlie  oonllnnation  of  sale 
ba!*ed  thereon  should  have  l>een  sustained. 
Cherry  v.  City  Xat.  Bank,  fil  Okla.  230, 
100  Pac.  S9G. 

9  38.   Terms  and  conditions. 

(1912)  Under  Mansf.  Dig,,  U  3020,  3056, 
reliithi;f  to'  stay  of  execution  and  sales  nn- 
der  execution.  It  Is  not  necessary  that  the 
property  be  solil  on  credit,  where  In  the  mo- 
tion to  quash  the  execution,  the  published 
notice  of  sale  stating  that  it  is  to  be  for 
cash,  was  set  up  and  mentioned,  but  no  com- 
plaint was  made  of  the  terms  of  sale. 

Turk  V.  Mayberrj*,  32  Okla.  60,  121  P«c. 
065. 

fi39.  Bids; 

§  40.   In  general. 

^;e(•  5  24. 

Alexander  v.  .Vnierlcan  Xat.  Bank,  54 
Okla.  345,  .153  Pac.  130. 

§  S3.   ConclusiveneEs  of  recitals. 

(]!HX>)  The  description  in  a  sheriff's  cer- 
tiflcnte  of  n  enle  of  land  sold  under  an  act 
of  the  Cherokee  national  council  approved 
September  30,  1895.  relating  to  Intruder  im- 
provements, describing  the  property  as  that 
known  a?  the  "Hockett  Farm,**  situated 
"about  3^,^  miles  north  of  Wagoner,  Ind. 
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Ter.,"  and  which  deflcrlbes  the  ImpTOTemeutB 
thereon,  is  safflclent 

Hockett  T.  Alston,  3  Ind.  Ter.  432,  58 
S.  W.  ©75. 

i  a.  Confimution. 

<1900)  Where  the  decree  In  an  action  in 
the  foreclomire  of  a  mortgHxe  on  real  estate 
bars  all  the  defendant's  interests  after  tlie 
sale,  and  a  motion  Is  made  under  Stat  1^, 
$  4351  (WUson's  Kev.  &  Ann.  Stat.  1003, 
S  4649),  to  confirm  the  sale  nnder  the  decree, 
and  it  appears  from  examination  of  the  sale 
that  the  proceedings  of  the  officers  were  reg- 
ular and  in  all  respects  conform  with  the 
Judgment  and  the  provisions  of  the  statute: 
held  that  the  Jndgment  debtor  has  no  right 
to  redeem  the  property,  and  that  the  motion 
to  confirm  the  sale  by  the  purchaser  or  the 
assignee  of-  the  purchaser  nt  the  sherlfTs 
sale  should  be  allowed,  and  that  where  the 
debtor  had  made  an  equitable  assignment 
of  the  Md  at  the  rtierlfTs  sale,  and  the  as- 
signee bad  paid  the  purchane  price,  the  Jndg- 
ment creditor  bas  no  right  to  have  the  cod- 
flrmatlon  proceedings  dismissed,  and  thereby 
defeat  the  conflrmation  sale. 

Payne  t.  Long-Bell  Lumber  Co.,  9  Okla. 
683,  60  Pac.  235. 

(1900)  The  purchaser,  or  assignee  of  the 
purchaser,  of  real  estate  at  n  sherlfTs  sale, 
acQuirea  such  an  interest  In  tbc  property  as 
to  entitle  him  to  file  a  motion  for  tbe  con- 
firmation of  the  sale,  with  or  without  tbe 
consent  of  the  sberifT. 

Payne  t.  Long-Bell  Lumtwr  Co.,  9  Okla. 
683,  60  Pac.  235. 

(1002)  The  conflrmation  of  the  sale  of 
real  estate  under  execution  relates  back  to 
tbe  date  thereof. 

Christy  V.  Springs,  11  Okla.  710,  60  Pac. 
864. 

{43.  Persons  who  may  qnestion  validity  of 
sale. 

(190S)  Where  land  has  been  sold  on  exe- 
cntion  any  person  interested  in  defeating  tbe 
sale  may,  though  not  a  party,  move  to  set 
aside  snch  sale. 

Sparks  T.  City  Nat.  Bank  of  Jjiwton,  21 
Okla.  827,  07  Pac.  575. 

S  44.   Opening  or  vacating. 

§  45.   Inadequacy  of  price. 

Gross  inadequacy  of  the  price  obtained 
for  property  at  a  sherlfTs  sale,  which  has 
been  in  all  respects  regular,  will  not  be  suffi- 
cient to  avoid  the  i«ile,  unless  the  person  who 
has  suffered  thereby  bas  been  at  the  time 
of  the  sale  under  some  kind  of  legal  restraint 
which  has  prevented  him  from  attending  it 
or  unless  circunistances  of  a  fraudulent  char- 
acter be  shown. 

(1902)  HcLaln  Land  &  Inv.  Co.  v.  Swof- 
ford  Bros.,  11  Okla.  429,  GS  Pac.  502; 
(1902)  McLaln  Land  &  Tnv.  Co.  v.  Red- 
man. 11  Okla.  432,  68  Pac.  1134. 

{  46.   Actions  to  set  aside  sale. 

(1914)  One  who  bas  filed  exceptions  to 
the  conflrmation  of  a  sale  under  execution, 


which  have  been  overruled,  can  not  there- 
after maintahi  an  action  to  have  the  order 
of  conflrmation  set  aside  on  other  grounds, 
without  alleging  that  he  had  no  knowledge 
or  Information  as  to  such  grounds  at  tbe 
time  he  filed  his  exceptions,  and  without 
showing  that  bis  snbstantlai  rights  were  af- 
fected by  the  order  of  confirmation. 

Walton  V.  Kenuamer.  41  Okla.  675,  139 
Pac.  984. 

9  47.  Collateral  atuck  on  sale. 

(1002)  Where  a  sale  of  real  estate  under 
execution  was,  upon  the  return  thereof,  con- 
firmed by  tbe  court  and  a  deed  ordered  to 
be  made  to  tbe  purchaser,  no  district  court 
of  any  other  county  can  for  any  supposed 
irregularity,  declare  such  order  void. 

Christy  v.  Springs,  11  Okla.  710.  69  Pac. 
864. 

(1014)  Where,  nnder  execution,  certain 
land  was  sold,  and  on  the  return  of  tbe  sher- 
iff the  sale  was  confirmed,  and  no  appeal 
was  taken,  the  execution  and  Judgment  con- 
firming the  proceedings  and  sale  are  valid 
against  collateral  attack, 

Dixon  V.  I'eacock,  43  Okla.  87,  141  Pac. 
429. 

(B)  TITLE  AND  RIGHTS  OP  PURp 
CHASER. 

i  48.   Property  passing  by  sale. 

(1019)  A  purchaser  at  a  sheriff's  sale  of 
chattels  does  not  take  title  to  a  specific  ar- 
ticle that  was  not  Included  In  the  notice  of 
sale  and  not  actnally  sold  by  the  sheriff  at 
the  sale  of  the  other  property  levied  on,  al- 
though said  article  was  included  in  the  levy. 
Glenn  v.  Robertson,  74  Okla.  — ,  177 
Pac.  872. 

§  49.   Estate  or  interest  acquired. 

(1003)  Where  title  to  real  estate  is  evi- 
denccd  by  quit  dlalm  deed,  and  the  adverse 
claimant  claims  under  a  sherifTs  deed  vpon 
a  Judgment  and  execution  against  a  HAtor 
who  Is  not  shown  to  have  ever  had  title  to 
the  land,  the  title  conveyed  by  the  quit  claim 
deed  Is  paramount. 

Afosier  V.  Momaen,  IS  Okla.  41,  74  ^c. 
905. 

S  SO.  Effect  of  defects  or  irregularities  in  eu* 
cntion,  levy,  or  sale. 
(1013)  Prior  to  the  adoption  of  the  Re- 
vised Laws  of  1910,  a  sheriff's  sale,  made 
under  authority  of  an  execution  Issued  out 
of  the  district  court  to  the  sheriff  of  another 
county,  on  a  transcript  of  a  Judgment  of  a 
county  court,  Is  a  nullity,  and  convccra  no 
title,  but  Instead  casts  a  cloud  upon  the 
title  to  the  lands  attempted  to  be  sold. 

Gamett  t.  Goldman,  39  Okla.  516,  135 
Pac.  410. 

(C)  REDBMPnON. 

§  51.   Statutory  provisions. 

(1912)  Where  a  sate  of  real  estate,  upon 
execution  issued  since  statehood,  to  oiforce 
payment  of  a  Judgment  rendered  prior  to 
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statetaogd  lu  Indian  Territory,  was  innde 
subject  to  the  rltrht  of  the  Judgment  debtor 
to  redeem  tbe  property  Em  sold  within  one 
year  after  the  sale,  by  paying,  ii8  provided 
by  the  law  In  force  In  Indian  Territor>*  at 
the  time  the  judRnient  was  rendered,  the  pur- 
chase price,  together  with  fter  t-eiit.  ]jer 
annum  therecm,  ami  all  hiwful  charges,  it 
was  held  tbnt  n  conrtnnation  of  sncli  sale, 
and  onicring  the  sheriff  to  exe<-»tc  a  dml 
to  the  lauds,  liefore  the  exiilratlon  of  tlie 
irtatutorj-  time  allowed  hy  law  In  force  in 
the  Indian  Territoi-j-,  prior  to  statehood,  for 
redemption  of  the  lands  hy  the  Jndgmeut 
debtor,  was  error,  and  did  not  deprive  tbe 
debtor  of  the  right  to  redeem ;  and  tbe  onler 
of  the  court,  confirming  tlie  sale  and  onicring 
the  deed  to  issue  before  sucii  period  allowed 
for  redemption,  is  set  aside  and  vuc^ated. 
witb  directions. 

TurlE  V.  Maylterry.  32  Okia.  &G.  121  I'ac. 
665. 


(D)   CONVKYAN'CK  TO  PrHt'n.VPPIIt. 

S  52.   Constmclion  and  operation. 
S  53.   ConclnsiTeness  of  recitals. 

(1902)  Where  a  sherlfTs  deed  recites  the 
return  of  an  execution,  the  procmllngs  and 
sale  thereunder,  and  that  the  court  <-on- 
flrraed  the  sale  and  ordered  the  deed  miido 
to  the  purchaser,  it  will  be  presumeil,  in  the 
absence  of  a  contrary-  showing,  that  the  sile 
was  confirmed  as  stated  in  the  deeil. 

Christy  v.  Springs.  11  Okia.  710,  (i9  Pnc. 
864. 


VIII.  RETURN. 

i  54.   Time  for  malting. 

(1900)  Wilson's  Kev.  &  Xan.  Stat.  ISKkS. 
S  4(J60,  requiring  a  sheriflF  to  return  an  exe- 
cution In  sixty  days  from  Its  date,  has  no 
application  to  an  execution  in  a  R|»e'_'i)il  ciise 
provided  for  l>y  section  -U't'A'I.  sulxl.  4.  and 
section  4709. 

Price  V.  Citizens'  State  Bank  of  Medl- 
apolls.  23  Okla.  723,  102  I'ac.  m\ 

i  55.  Amendment. 

(1900  )  Where  a  slieriCfs  return  on  a 
sale  of  property  under  execution  falls  to 
show  the  exact  truth  relating  to  such  sale 
through  omission  or  mistake,  amendment 
should  be  allowed  to  make  the  record  speak 
the  truth. 

Payne  v.  Long-Bell  Lumber  Co.,  9  Olcla. 
683,  60  Pnc.  235. 

{  56.   Quashing  or  setting  aside. 

(1904)  Every  court  has  inherent  power  to 
control  its  own  process,  and  where  tbe  re- 
turn on  execution  shows  tliat  it  was  not  made 
in  accordance  witb  law,  and  Is  in  viola  t  ton 
of  t^e  statute  authorizing  levy  of  execution, 
tbe  court  has  power  to  vacate,  set  aside,  or 
cause  such  return  to  he  corrected. 

D.  M.  Osborne  &  Co.  v.  Hugbej-,  14  Okla. 
29,  76  Pac.  140. 


IX.  SUPPLEMENTARY  PROCEEDINGS. 

Apiiealablllty  of  Judgments  and  orders  In, 
see  Appeal  and  Error,  f  50. 

S  57.   Order  for  payment  or  delivery  of  prop- 
erty. 

(l!Ht7)  In  proceetlings  sui)i)lemental  to  ex- 
ecution, the  court  Is  not  autliorised  to  direct 
a  Judgment  debtor  to  apply  to  the  payment 
of  a  Judguient  jiroijerty  tbe  title  to  which  is 
In  a  third  party,  hut  only  projierty  which 
the  tlW>tor  bus  ijower  to  deliver. 

Ityland  v.  Arkansas  City  Milling  Co.,  19 
Okla.  435,  92  Pac.  160. 


X.   EXECUTION  AGAINST  THE  PERSON. 

!  58.   Qaashing  and  vacating. 

(l!)Il)  In  a  proceeding  to  foreclose  a 
mortgage,  or  in  any  action  asserting  an 
original  specific  and  absolute  charge  on  the 
hind,  commenced  in  the  courts  of  tbe  Indian 
Territory  prior  to  statehood,  the  plea  of  the 
statute  of  non-claim  Is  not  available,  uor  Is 
any  affidavit  of  nonpayment  or  Justness 
necessary. 

International  Bank  &  Trust  Co.  v.  Tol- 
bert.  28  Okla.  595,  115  Pac.  601. 


XI.   WRONGFUL  EXECUTION. 

§  59.   Nalnre  and  grounds  of  liability. 

i  60.   Invalid  writ. 

(1913)  Corn  belonging  to  plaintiff  having 
fa-en  taken  and  sold  tinder  a  void  Judgment 
and  writ  of  attachment,  the  purchaser  at 
su<-h  sale  Is  liable  In  conversion  for  tbe 
value  of  tbe  corn,  and  especially  where  such 
IHirchaser  was  the  plaintiff  and  moving  cause 
in  the  void  proceedings  In  which  the  sale 
was  mode. 

Bllhy  v.  Jones,  39  Okla.  613,  136  Pac. 
414. 

3  61.  Actions. 

§  62.   Nature  and  form. 

(1S98)  A  claim  hy  a  person  In  possession 
of  |iroi>erty,  that  he  Is  tbe  owner,  made  on 
its  selxure  under  execution  as  the  property 
of  a  third  person,  is  not  equivalent  to  a  de- 
nianil  for  a  return  of  the  property,  so  as  to 
enable  him  to  maintain  replevin  In  a  case 
wliere  demand  is  necessary. 

Chandler  v.  Colcord.  1  Okla.  260,  32  Pac. 

(ISiM)    Replevin  will  lie  against  one  In' 
his  iudividual  capacity  for  property  wrong- 
fully seized  on  execution  by  bim  as  sheriff. 
Bnrchett  v.  Punly,  2  Okla.  391.  37  Pac. 
1053. 

(1S!)4)  When  un  officer  levies  un  execution 
on  the  lu'operty  of  one  not  named  in  the  writ, 
n  demand  is  not  necessary  by  the  owner  be- 
fore bringing  r^levln. 

Hurthett  v.  Purdy,  2  Okla.  391,  37  Pac. 
1053. 

(18!!'))  A  bona  fide  purchaser  of  goods 
from  a  fraudulent  grantor  may  maintain 
replevin  against  the  creditors  of  the  fraudu- 
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lent  grantor,  or  agaiust  the  officer  who  has 
levied  upon  tbe  goods  under  an  execution 
in  favor  of  aucb  creditors,  provided  such  pur- 
chaser can  not  be  charged  with  constructive 
knowledge. 

Jackson  v.  Glaze,  3  Okla.  143,  41  Par. 
79. 

(1S95)  Where  property  has  been  seized 
ui>on  by  the  oSlcer  upon  an  execution  against 
the  property,  and  the  debtor  has  sold  tbe 
same  to  Innocent  purchasers,  replevin  may 
be  maintained  against  the  officers  and  the 
creditors  by  the  purchaser  when  It  is  shown 
that  he  was  no  party  to  the  fraudulent 
transfer. 

Jackson  v.  Glaze,  3  Okln.  143,  41  Pnc. 
70. 


(1896)    In    replevin,    the    action  runs 
against  the  party  in  possession,  and,  if  lie  be 
an  officer  acting  under  an  execution,  be  may 
be  sued  as  an  individual  or  as  an  officer. 
Irwin  V.  Walling,  4  Okla.  12S,  44  Pac. 
219. 


5  63.   -Damages. 

(1  s!>4 )  Fifty  dollars  Is  not  exc^slve  dam- 
ages for  tbe  plaintiff  to  recover  from  a 
sheriff  In  a  replevin  suit  for  the  wroiucful 
seizure  on  execution  of  property  belonging 
to  the  plaintiff  tlie  value  of  which  Is  about 
?250. 

Burcliett  v.  Punly.  2  Okla.  381,  37  Pac. 
lOKJ. 


EXECUTORS  AND  ADMINISTRATORS. 

This  topic  IXCLITDEK  the  general  adn)inistration  of  the  estates  of  deceased  persons 
under  testamentary  or  Judicial  appointment;  the  rights,  powers,  dntles,  and  liabilities 
of  executors  or  'administrators  in  respect  to  the  collection,  management  and  disposition 
of  such  estates,  ami  legal  proceedings  relating  thereto. 

It  l-:XCLr:r>ES  the  proUnte,  establlBhiiieiit,  inten)retatiou  and  effect  of  wills  (Wills)  ; 
heirship  ami  rights  under  distribution  of  iiitesbites'  esbites  (Descent  and  Distribution)  ; 
ad  ministration  of  community  property  (HuMlMiml  and  Wife)  ;  settlement  of  partnership 
iifTalrs  by  surviving  jmrtner  or  by  statutory  partnership  administrators  (Partnership); 
and  particular  rights  and  liabilities  of  devisws,  legatees  and  next  of  kin  (Descent  and 
IMstrlbution). 

Analysis. 

I.   Appointment,  Qualification,  and  Tennre. 

§  1.  Right  to  appointment  as  administrator. 

§  2.  Proceedings  for  appointment. 

§  3.  Evidence  of  appointment  or  authority. 

§  4.  Termination  of  authority  in  general. 

II.    Assets,  Appraisal,  and  Inventory. 

§  5.  Property  constituting  assets  in  general. 

§  6.  Personal  property  in  general. 

§  7.  Debts  and  rights  of  action. 

§  8.   In  general. 

§  9.   Right  of  action  for  death  of  decedent. 

§  10.  Appraisal  and  inventory. 

§11.   Amendment  and  correction, 

§  12.  — — -  Operation  and  eflfect. 

III.   Collection  and  Management  of  Estate. 

(A)    In  Generai,. 

§  13.  Discovery  and  collection  of  assets. 

§  14.   Authority  and  duty  in  general. 

§15.   Proceedings  for  discovery  of  assets. 

§  16.  Custody  and  management  of  estate. 

§  17.   Continuance  of  decedent's  business. 

§  18.  Contracts. 

§  19.   Services. 

§  20.  Expenditures. 
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§  21.   Counsel  fees  and  costs. 

§22.  Waste,  conversion,  or  embezzlement  of  assets. 

(B)  Real  Property  and  Interests  Therein. 

§  23.  Title  and  authority  in  general. 

§  24.  Rents  and  profits. 

§25.  Sale. 

S  26.   •  Purchase  by  executor  or  administrator. 

§27.  Property  acquired  by  executor  or  administrator. 

(C)  Personal  Rioperty. 

§28.   Possession  and  use. 

§  29.    Pledged  and  mortgaged  property. 

§30.   Indorsement  and  transfer  of  bills  and  notes. 

IV.   AUowancet  to  Snrviviog  Wife,  Husband,  or  Children. 

§31.   Persons  entitled. 

32.  Property  subject  to  allowance. 

33.  Bar,  waiver,  or  relinquishment. 

§34.   Misconduct,  separation,  or  divorce. 

§35.  Allowance  court. 
§  36.   Effect  of  allowance. 

V.   Allowance  and  Payment  of  Claims. 

(A)  Liabilities  of  Estate. 
§  37.  Evidence. 

(B)  Presentation  and  Allowance. 

§38.  Necessity  for  presentation  in  general. 

§  39.  Statutory  provisions. 

§  40.  Time  for  presentation. 

§  41.  Notice  to  creditors. 

§42.  Statement  and  verification  of  claim. 

§43.  Failure  to  present. 

§44.  —Effect  in  general. 

45.  Allowance  by  executors  or  administrators. 

46.  Approval  or  allowance  by  court. 

47.  Order  or  decree. 

48.  Effect  of  allowance  or  disallowance. 

(C)  Disputed  Claims. 

§  49.  Persons  who  may  contest  claims. 

§  50.  Trial  by  probate  court. 

§  51,  —  Findings  and  decision. 

§  52.  Judgment. 

1 53.  Review. 

(D)  Priorities  and  Payment. 

§54.   Authority  and  duty  to  make  paymmt. 
I  55.   Improper  payments. 

VL    Distribution  of  EsUte. 

§56.    Mode  and  sufficiency  of  payment. 

§  57.  —  In  general. 

§  58.   Order  or  decree  for  distribution. 
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Vn.   Sales  and  Conveyances  Under  Order  of  Court. 

(A)  Application  and  Order. 

§  59.  Parties. 

§60.    Citation  or  notice. 

$61.    Objections  and  exceptions. 

Restraining  sale. 
§  63.  Review. 

(B)  Sale. 

§64.  Persons  who  may  purchase. 

§65.  Ratification  of  invaJid  sale. 

§  66.  Actions  to  set  aside. 

§67.  Resale  on  setting  aside. 

§  68.  Rights  and  remedies  of  purdiasers  on  avoidance  of  sale. 

§69.  Liabilities  of  purchasers. 

VIII.  Actions. 

§70.  Conditions  precedent. 

§  71.  Defenses  against  executors  or  administrators. 

§  72.  Set-off  and  counterclaim. 

§73.  Time  to  sue,  and  limitations. 

§  74.  Removal  or  death  pending  action. 

§  75.  Pleading. 

§76.   ^Allegation  and  denial  of  representative  cai^adty. 

§  77.   Amendment. 

§78.  Trial. 

79.  Judgment. 

80.  Costs. 

IX.  Acconnting  and  Settlement. 

(A)  Proceedings  for  Accounting. 

§  81.    Proceedings  by  executor  or  administrator. 

(B)  Stating,  Settling,  Opening,  and  Review. 

§82.  Objections  and  exceptions. 

§  83.  Evidence. 

§84.  Order  or  decree. 

§  85.  Review. 

§86.  Operation  and  effect. 

§87.   In  general. 

§88.  Partial  account. 

§89.  Actions  to  open  or  set  aside  setUement. 

X.    Foreign  and  Ancillary  Administration. 

§  90.   Actions  1^  foreign  executors  or  administrators. 

XI.    Liabilities  on  Administration  Bonds. 

§  91 .  Nature  and  extent  in  general. 

§92.  Property  covered. 

§93.  Functions  and  acts  covered. 

§94.  Discharge  of  sureties. 

§95.  Necessity  of  accounting  and  default  by  principal. 

§96.  Conclusiveness  of  adjudication  against  principal. 

§  97.  Actions. 
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Cross-References. 


See  Descent  and  Distribution;  Wills. 
Action  against  administrator  of  estate  of 

wrong  doer,  see  Abatement  and  Revival, 

I  16. 

Administration  of  Indlnn  pstiitcs,  see  Indians, 
I  33. 

Ai)peal  from  county  court  to  dintrlct  court, 

of  probate  matter,  see  Courts,  S  J)5. 
Appointiuent    of   administrator    by  8i)eciJil 

judge,  see  Judges,  §  18. 
Collateral  attack  upon  order  appointing  nd- 

mlnistrator,  see  Judgment,  S 
Courts  of  probate,  see  Courts,  H  92-95. 
Effect  of  administration  on  limitation,  see 

Limitation  of  Actions,  f  41. 
Estoi^l  of  tenant  of  deceased  to  set  up 

title  against  personal  representative,  see 

Landlord  and  Tenant,  f  20. 


Probate  Jurisdiction  of  county  court,  see 

Courts,  S  04. 
Revival  of  case  in  name  of  administrator, 

see  A)>peBl  and  Error,  I  249. 
RIglit  of  heir  to  recover  of  bank  amount  paid 

in  satisfaction  of  administrator's  note,  see 

Descent  and  Distribution,  i  25. 
Testa menbii-j-  trustees,  see  Trusts. 
Testimony  as  to  transactions  with  decedents, 

wee  Witnesses,  8S  32-45. 
Waiver  of  objections  to  revival  of  judgment 

in  favor  of  personal  representatives,  see 

Judgment,  S  3DS. 
What  constitutes  assets  of  estate,  see  Indians, 

S  11. 


I.  APPOINTHENT.  QUAUFICATION.  AND 
TENURE. 

}  I.   Right  to  appointment  as  adminietrator. 

(1915)  As  between  the  widow,  neiihew, 
and  adopted  son  of  a  fuU-blooded  Choctaw 
Indian  dying  intestate,  it  was  held  that  let- 
ters of  administration  were  properly  granted 
to  the  widow. 

Chestnut  v.  Capey.  45  Okla.  754.  146  Pac. 
589. 

(1018)  Where  Intestate's  next  of  kin  were 
two  sons  and  two  daughters,  and  £.,  a 
daughter,  applied  for  administration,  and  (3., 
a  son,  thereafter  applied  for  administration 
and  contested  K.'s  right,  and  D.,  another 
son,  objected  to  appointment  of  G.  because 
not  a  suitable  person.  It  was  error,  under 
Itev.  Laws  1910,  §  6251,  and  in  view  of 
§«  6245,  6246,  6249.  6251,  0287,  to  «i)po)nt 
Cf.  to  exclusion  of  D. 

In  re  Rouse's  Estate,  71  Okla.  — ,  176 
Pac.  954. 

§  2.    Proceedings  for  appointment. 

(1915)  A  bond  executed  by  a  third  p«^r- 
son  not  shown  to  be  interested  in  the  estate, 
in  an  attempt  to  appeal  the  case  to  the  dis- 
trict court,  Is  insufficieut,  under  Conip.  Laws 
1909,  S  5456,  to  confer  Jurisdiction  uiwn  such 
district  court 

In  re  Bamett'a  Estate,  50  Okla.  1,  150 
Pac.  692. 

(1915)  A  written  notice  of  appeal  by  a 
third  perstui  not  shown  by  affidavit  to  be 
Interested  In  the  estate  as  required  by  Comp. 
Laws  1909.  §  5453,  is  insufficient  to  confer 
Jurisdiction  upon  the  district  court  to  hear 
an  appeal  from  the  county  court  on  the  ques- 
tion of  the  appointment  of  an  administrator. 

In  re  Harnett's  Estate,  50  Okla.  1,  150 
Pac.  692. 

(1916)  Where  an  administrator  is  ap- 
pointed by  a  county  court,  a  party  in  In- 
terest who  is  not  a  party  to  the  proceeding, 
but  who  is  entitled  by  iaw  to  be  heard 


I  therein,  by  making  affidavit,  giving  notice  of 
aip]ieal  and  tendering  a  solvent  bond  with 
sureties,  the  sufficiency  of  which  bond  is  un- 
objectionable, and  duly  complies  with  Rev. 
Ijiws  1910,  58  6503,  6505,  Is  entitled  to  an 
appeal  to  the  district  court. 

lliompson  r.  State  ex  rel.  Ficklln,  54 
Okla.  647,  154  Pac.  508. 

(1915)  An  alleged  heir  applying  for  ad- 
ministration by  her  husband,  and,  in  having 
her  own  heirship  determined,  who  failed  to 
disclose;  to  court  that  a  certain  party  was 
an  heir,  or  to  pive  notice  to  other  parties 
clniuiing  to  he  heirs,  committed  a  fraud  on 
court,  rendering  Invalid  its  orders  In  aettllng 
tulministnitor's  dual  account  and  in  dis- 
clmrjzing  administrator  and  bis  bondsmen 
and  in  declaring  helrshli). 

Cnulk  V.  Lowe,  74  Okla.  — ,  178  Pac. 
101. 

3  3.   Evidence  of  appointment  or  authority. 

(1916)  Where  the  appointment  of  an  ad- 
ministrator la  put  In  issue  by  the  pleadings, 
the  introduction  In  evidence  of  the  original 
Judgment  signed  by  the  Judge,  showing  same 
to  have  been  filed  and  properly  recorded,  is 
prima  facie  evidence  of  such  appointment 

Dnugherty  v.  Feland,  59  Okla.  122,  157 
Pac.  1141. 

§  4.    Termination  of  authority  in  general. 

(1918)  The  removal  of  an  admioistrator 
of  an  estate  api>ointed  by  the  probate  court 
of  Arkansas  after  his  apiK>intment  does  not 
ipso  facto  vacate  or  revoke  his  letter  of  ad- 
iDiiiistration,  and  an  answer  which  alleges 
siu-b  removal  from  said  state  after  said  ap- 
IKiintment.  but  failure  to  allege  that  an  or- 
'Icr  has  been  made  by  the  court  apiwintlny 
him  vacating  and  revoking  said  letters,  is 
Insufficient  to  make  an  issue  on  the  capacity 
of  said  administrator  to  maintain  an  action 
in  the  court  of  this  state  as  such  adminis- 
trator. 

Chicago,  R.  I.  &  P.  Ry.  Co.  Forwater,. 
72  Okla.  — ,  177  Pac.  593. 
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U.  ASSETS,  APPRAISAL.  AND  INVENTORY. 

S  S.  Property  eonatitiiting  asBeta  in  generaL 

(1917)  The  term  "assets,"  as  applied  to 
decedents'  estates,  means  property,  real  or 
personal,  tangible  or  iDtanglblo,  loml  or 
equitable,  which  can  be  matte  iivailable  for 
or  mny  be  approprinted  to  the  payment  of 
debts. 

Karnanl  v.  Bilby,  68  Okla.  — ,  171  Pac. 
444. 

{  6.  Personal  property  in  general. 

(1005)  Personal  propertj'  of  au  intestate 
passes  to  the  heirs,  subject  to  the  control  of 
the  probate  court  and  to  the  possession  of 
any  administrator  appointed  for  the  purpose 
of  administration. 

IJtK  V.  KxchnuKe  Bank  of  Alra.  15  Okla. 
564.  83  Pac  780. 

S  7.   Debts  and  rights  of  action. 

S  8.   In  general. 

(1914)  The  damages  recoverable  In  an 
action,  for  personal  injuries,  when  revived, 
are  only  such  as  were  sustained  by  the  in- 
jured  person  in  bis  lifetime  (such  as  ac- 
rrned  In  the  period  between  the  injury  and 
his  death),  and  when  recovered  are  assets 
of  his  estate,  and  are  not  for  the  benefit  of 
the  widow  and  next  of  kin,  except  as  they 
may  take  as  heirs  upon  the  flnnl  distribution 
of  the  estate. 

at.  IjowiR  &  S.  F.  R.  Co.  V.  Goode,  42 
Okla.  7fi4,  142  Pac.  1185. 

S  9.   Right  of  action  for  death  of  dece- 
dent. 

(1914)  Oonip.  lAVsrst  1909,  $§  5943.  r)946 
(Rev.  Laws  1910,  §§  5281,  r)282),  create  a 
new  cause  of  action,  to  be  pro.*iePUted  for 
the  exclusive  benefit  of  the  beneficiaries 
named  therein;  and  the  damages  recovered  in 
such  suit  do  not  become  assets  of  decedent's 
estate,  but  such  action  Is  not  dependent  upon 
any  conunon-Iaw  right,  and  the  right  to 
maintain  same  Is  independent  of  Oomp.  Laws 
1909.  18  594.9,  5)144,  nor  will  a  recovery  under 
these  sections  for  the  benefit  of  the  widow 
and  next  of  kin  bar  a  recovery  for  the  benefit 
of  the  estate  of  decedent,  on  account  of  the 
suffering  and  loss  the  decedent  sustained 
through  the  injuries  wrongfully  Inflicteil  on 
him.  where  death  was  not  Instantaneous. 
St.  Louis  &  S.  F.  R.  Co.  v.  Ooode,  42 
Okla.  784.  142  Pac.  1185. 

S  10.   Appraisal  and  inventory. 

§11.   —Amendment  and  correction. 

(1918)  Under  the  provisions  of  Const- 
art.  7,  8  13.  the  county  court  has  Jurisdiction 
to  entertain  a  petition  to  strike  the  home 
stead  of  the  decedent,  possessed  and  occu- 
pied by  the  surviving  spouse  of  the  decedent, 
from  the  inventory  of  the  estate  of  a  de- 
ceased person  filed  by  the  administrator, 
where  the  same  has  been  listed  In  such  in- 
ventorv  as  an  asset  of  the  estate. 

Belt  v.  Busch,  74  Okla.  — ,  176  Pac.  935. 

(1918)  The  petition  in  the  Instant  case 
praying  to  set  apart  the  homestead  of  the 
deceased  to  the  surviving  spouse  considered, 
and  held  to  state  facts  sufficient  to  Invoke 


the  Jurisdiction  of  the  county  court  to  correct 
the  inventory  filed  by  the  administrator  by 
striking  from  such  Inventory  the  homestead 
erroneously  listed  as  an  asset  of  the  estate. 
Belt  V.  Busch.  74  Okla.  — ,  176  Pac. 
935. 

§  12.   Operation  and  effect. 

(1913)  As  a  general  rule,  an  inventory 
may  not  be  Impeached  by  a  collateral  attack, 
tlie  proper  method  of  correcting  it  being  by 
motion,  after  notice,  in  the  court  where  the 
administration  case  Is  pending. 

Pennington  v.  Newman,  36  Okla.  594, 129 
Pac.  693. 

(1913)  The  inventory  is  prima  facie  evi- 
dence of  the  extent  and  value  of  the  estate 
which  has  come  to  the  administrator's  hands, 
liut  he  may,  in  proper  cases,  show  that, 
through  inadvertence,  ignorance,  or  mistake, 
proiwrty  has  been  put  Into  it  which  did  not 
in  fact  belong  there. 

Pennington  v.  Newman,  S6  Okla.  594, 120 
Pac.  693. 

(1918)  Where  an  inventory  and  appraise- 
ment iu  administration  proceedings  is  filed, 
tile  inventory,  not  being  signed  and  sworn 
to  by  the  administrator,  but  by  another  per- 
son, though  otherwise  purporting  to  be  made 
by  the  administrator,  the  appraisement,  how- 
L'ver.  being  signed  and  verified  by  the  ap- 
prai.-^ers  duly  appointed  by  the  court,  and 
the  administrator  files  no  other  inventory 
and  appraisement  treating  the  property  set 
out  as  the  property  of  the  estate,  making  no 
attempt  to  strike  the  Inventory  and  appraise- 
ment from  the  files  or  to  correct  the  same 
or  to  pre[)are  and  return  another  in  due  form, 
tlie  administrator  is  estopped  to  deny  that  he 
<-auie  Into  possession  of  the  property  as  be- 
limging  to  the  estate. 

Tuited  States  Fidelity  &  Guaranty  Co. 
V.  Clutter,  74  Okla.  — ,  179  Pac.  754. 

III.   COLLECTION  AND  MANAGEMENT  OF 
ESTATE. 

(A)  IN  GENERAL. 

9  13.   Discovery  and  collection  of  anets. 
§  14.  Authority  and  duty  in  general. 

Where  the  owner  of  a  possessory  right  in 
Indian  lands  of  the  Cherokee  Nation  operated 
a  ferry  therein,  which,  although  conducted 
under  a  jwriodical  license,  by  the  usages  and 
customs  of  the  nation  was  recognized  as 
ai>purtenHnt  to  tiie  land,  its  oi)cratlon  by  hl^ 
widow  and  administratrix  after  his  death, 
although  under  licenses  granted  in  her  own 
Qunie,  must  be  regarded  as  having  been  for 
the  benefit  of  the  estate,  and  she  is  cliarge- 
able  with  the  income  therefrom. 

(1901)  Nivens  V.  Nivens,  133  Fed.  39, 

reversing  (1903)  4  Ind.  Ter.  574,  76  S. 

W.  114,  and  (1901)  4  Ind.  Ter.  30.  64 

S.  W.  604. 

8  15.   Proceedings  for  discovery  of  assets. 

(1919)  The  purpose  of  the  proceedings 
provide<l  for  by  Rev.  Laws  1910,  88  6325- 
6327,  Is  to  make  discovery  and  compel  pro- 
duction of  the  property  of  an  estate  suspect- 
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ed  of  having  been  concealed,  embezzled,  or 
conveyed  away,  but  it  can  not  be  employed  to 
enforce  the  payment  of  a  debt  or  liability 
for  the  conversion  of  property  of  an  estate 
or  to  try  controverted  questions  of  the  right 
to  property  as  between  the  representative  of 
the  estate  and  others. 

Farmers  Bank  &  Trust  Co.  v.  Sheffler, 
78  Okla.  44,  186  Pac-  479. 

1 16.  Cnttody  and  maiugenient  of  CBtate. 

1 17.   Continuance  of  decedent's  buBineas. 

(1910)    Where  an  administrator,  without 

authorll^  of  law,  carries  on  the  business  for 
the  deceased,  he  is  chargeable  with  all  the 
losses  thereby  incurred. 

Western  Newspaper  Union  v.  Hiurmond, 
27  Okla.  261,  111  Pac.  204. 

{18*  Contnets. 
119.   Services. 

(1914)  A  contract  employing  a  broker  to 
sell  land  for  a  stipulated  commission  was 
held  not  void  as  against  public  policy,  though 
made  by  an  administrator  and  did  not  affect 
the  estate. 

Drinker  v.  Eepley,  43  Okla.  686, 144  Pac. 
800. 

§20.  Expenditiires. 

S  21.  —  CoibimI  fees  and  costs. 

(1915)  The  fees  of  an  attorney,  employed 
by  a  personal  representative  of  a  decedent 
In  the  business  of  the  estate,  are  not  strictly 
debts  of  the  estate,  but  if  such  services  are 
necessary  and  the  charges  reasonable,  for 
work  actually  done,  they  are  proper  credits 
to  be  allowed  In  the  settlement  of  the  ac- 
counts of  the  personal  representative. 

In  re  McGannon's  Estate,  50  Okla.  2S8, 
150  Pac.  1109. 

S  22.  Vaste,  eonveraion,  or  embesslement  of 
assets. 

(1916)  An  executor  or  administrator  has 
no  right  to  speculate  with  or  use  the  funds 
of  an  estate  in  his  own  business;  and,  if  he 
does  80,  he  and  his  bondsmen  will  be  liable 
for  any  loss  occurring,  unless  such  use  la 
made  with  the  consent  of  or  by  agreement 
with  those  entitled  to  the  estate;  and,  where 
he  relies  upon  such  consent  as  a  defense,  he 
must  show  that  he  has  acted  in  entire  good 
faith,  and  that  he  obtained  such  assent  upon 
full  and  fair  representation  and  information 
communicated  to  them  of  all  the  facts  and 
clicomatances  attending  Uie  risk  to  the  funds, 
and  of  the  proposed  investment 

.   In  re  Spann,  61  Okla.  309,  152  Pac.  68. 


(B)  READ  PROPERTY  AND  INTERESTS 
THEREIN. 

I  23.  Title  and  anthoriQr  in  general. 

(1914)  Under  (>)mp.  Laws  1909,  fi  6347, 
6348  (Rev.  Laws  1910,  SI  6301,  6302),  suits 
for  the  recovery  of  real  property  and  to 
remove  a  cloud  and  to  quiet  title  thereto  may 
be  maintained  by  and  a^lnst  administrators 
and  executors,  and  the  heirs  of  the  decedent 
or  intestate  are  not  necessary  parties. 

Jameson  v.  Goodwin,  43  Okla.  164,  141 
Pac.  767. 


S  24.  Rents  and  profits. 

(1914)  The  laws  of  Arkansas  in  force  in 
the  Indian  Territory  prior  to  statehood  con- 
fer power  upon  an  administrator  to  control 
the  lands  of  his  Intestate  for  the  purpose 
only  of  paying  his  debts,  and  If  there  are 
no  debts,  or  if  all  claims  which  may  become 
a  charge  against  the  estate  have  in  fact 
been  discharged  there  la  no  room  to  contend 
that  the  statute  still  confers  the  right  upon 
the  administrator  to  sue  for  the  recovery  of 
rents  for  the  use  of  the  real  estate  of  the 
decedent  accruing  subsequent  to  his  death. 
Moseley  v.  McBrlde,  40  Okla.  270,  188 
Pac.  138. 

525.  Sale. 

526.   Purchase  by  esacntor  or  adnUDis. 

trator. 

(1917)  Where,  under  agreement  with  the 
creditors  approved  by  the  county  court,  an 
administrator  purchased  all  the  property  of 
an  estate  he  represented,  and.  Instead  of 
satls^lng  a  mortgage  on  certain  realty  there- 
of, permitted  anch  mortgage  to  be  foreclosed, 
and  with  money  derived  from  the  estate  pur- 
chased the  same  at  foreclosure  sale,  It  was 
held,  In  a  suit  by  the  heirs  against  the  ad- 
ministrator, that  the  district  court  had  Juris- 
diction to  declare  a  trust  as  regards  such 
property,  and  that  the  administrator  should 
be  treated  as  a  trustee  holding  the  real 
estate  so  purchased  for  the  heirs. 

Vaughan  v.  Vaughao,  65  Okla.  1,  162 
Pac.  1131. 

(1917)  An  administrator  can  not  directly 
or  indirectly  purchase  the  property  of  the 
estate  he  represents,  nor  be  interested  in 
any  sale  thereof. 

Vaughan  v.  Vaughan,  65  Okla.  1, 162  Pac. 
1131. 

§  27.  Property  acquired  by  executor  or  ad- 
ministrator. 
(1917)  Where  B.  qualified  as  administra- 
tor of  J.,  a  deceased  Choctaw  minor,  and 
thereafter  selected  his  allotment,  which  de- 
scended to  his  father  and  mother  surviving 
him  as  his  only  heirs  at  law;  and,  while 
administrator,  they  conveyed  the  land  to  B., 
who  sold  the  same  to  K.,  who  gave  back  to 
B.  his  promissory  note  in  part  payment  of 
the  purchase  money,  payable  upon  the  deliv- 
ery by  B.  to  K.  of  an  abstract  showing  a 
clear  title  in  B.;  and  there  were  no  d^ta 
against  the  estate  of  J.,  the  land  being  un- 
restricted, the  deed  was  for  an  adequate  con- 
sideration, and  there  was  no  fraud  in  the 
transaction;  held,  in  a  suit  by  B.  against 
K.,  to  enforce  paymrait  of  tbe  note,  that  the 
abstract  containing  said  deed  showed  a  clear 
title  in  B.,  and  that  he  was  entitled  to  re- 
cover on  the  note. 

Kelly  V.  Blackwell,  63  Okla.  231, 164  Pac. 
103. 

(C)  PERSONAL  PROPERTT. 

§  28.   Posaeseion  and  use. 

(1906)  The  doctrine  of  relation  does  not 
authorize  a  widow  afterwards  appointed  ad- 
ministratrix of  the  estate  of  her  husband,  to 
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take  possession,  by  herself  or  agent,  prior 
to  such  appointment  of  personalty  claimed 
by  and  in  the  possession  of  anoth^er,  though 
at  the  husband's  death  he  had  a  mortgage 
on  such  property. 

James  v.  Nunley,  G  Ind.  Ter.  3.1fl.  97  S. 
W.  1028. 

§  29.   Pledged  and  mortgaged  property. 

(1905)  ^Vhe^e  a  person  or  eoriwratlon, 
before  the  granting  of  letters  of  administra- 
tion, sells  any  of  the  property  of  a  decedent 
covered  by  a  chattel  mortgage,  he  or  it  Is 
chargeable  therewith  and  liable  to  an  ac- 
tion by  the  administrator  for  double  the 
valne  of  the  property  so  sold  or  alienated, 
under  Wilson's  Ker.  &  Ann.  Stat.  1908, 
S  1608. 

Lltz  V.  Exctaange  Bank  of  AIta,  16  Okla. 
584,  83  Pac.  790. 

(1910)  "Where  a  chattel  mortgage  pro- 
vided that,  on  condition  broken,  the  mort- 
gagee might  take  possession  of  the  property, 
on  refusal  to  yield,  replevin  will  lie  against 
the  administrator  of  the  mortgagor. 

Western  Newspaper  Union  v.  Thurmond, 
27  Okla.  261,  111  Pac.  204. 

S  SO.  Indorsement  and  tranrfer  of  bills  and 
notes. 

(1909)  The  executors  of  the  estiite  of  a 
deceased  person  have  no  authority  to  sell 
and  transfer  notes  belonging  to  the  deceased, 
since  they  are  assets  of  the  estate  which 
can  be  sold  only  under  and  by  order  of  the 
probate  court  baring  Jurisdiction  of  the 
estate. 

Jones  V.  Wheeler,  23  Okln.  771.  101  Pac. 
1112. 

IV. .  ALLOWANCES  TO  SURVIVING  WIFE, 
HUSBAND.  OR  CHILDREN. 

{  31.  Persona  entitled. 

(1913)  Where,  after  the  execution  of  such 
a  contract  of  separation,  the  parties  thereto 
become  reconciled  and  live  t(^tber  and  co- 
habit as  man  and  wife,  upon  the  decease  of 
the  husband,  the  surviving  wife,  where  the 
personal  property  directed  by  the  statute  to 
be  set  aside  to  the  widow  is  insuffloieiit  for 
her  support,  is  entitled  to  such  an  allowance 
out  of  the  estate  of  the  deceased  husband  as 
in  the  discretion  of  the  court  may  be  reason- 
able for  her  maintenance  during  the  prog- 
ress of  the  administration  of  the  estate. 
Halle  V.  Hale.  40  Okla.  101,  IS.')  Pac. 
1143. 

S  32.   Property  subject  to  allowance. 

(1912)  Under  Mansf.  Dig.,  S  3,  providing 
that  when  a  person  dies  leaving  a  widow  or 
children  and  an  estate  not  exceeding  $300, 
the  court  shall  order  that  the  estate  vest 
absolutely  in  the  widow  or  children,  as  the 
case  may  be,  etc..  it  was  held  that  the  word 
"estate,"  as  so  used,  means  the  whole  mass 
of  the  intestate's  property,  both  real  and 
personal,  so  that,  if  at  Intestate's  death  the 
value  is  less  than  $300.  It  is  given  by  law 
to  the  widow,  and  vests  without  an  order 
of  court. 

Ferryman  v.  Woodward,  37  Okla  792, 
133  Pac.  244. 


§  33.   Bar,  waiver,  or  relinqnlsiiment. 
§  34.   Miscondnct,  separation,  or  divorce. 

(1906)  Mansf.  Dig.,  §8  62.  63  (Ind.  Ter. 
Ann.  Stat.  1899,  SS  119,  120),  providing  spe- 
cial allowances  for  widows,  refer  to  widows 
who  in  the  lifetime  of  a  husband  lived  with 
hiui  and  performed  the  duties  of  that  relation 
and  not  one  who  willingly  separated  from 
him.  jiorformed  none  of  the  duties  of  a  wife, 
and  liy  her  gross  misconduct  disqualifled 
herself  from  succeeding  him  as  head  of  the 
family.  Judgment,  In  re  Taylor's  Estate 
(19tH)  5  Ind.  Ter.  219,  82  S.  W.  727,  re- 
verseil. 

Daniels  v.  Taylor,  145  Fed.  160. 

S  35.    Allowance  by  court. 

See  S  32. 

I'errymun  v.  Woodward,  37  Okla.  792, 
i:i3  Pac.  244. 

§  36.   Effect  of  allowance. 

(1912)  Where  the  owner  of  an  estate,  sit- 
uated in  Indian  Territory,  of  less  value  in 
the  aggregate  than  $300,  died  in  Indian  Ter- 
ritory prior  to  statehood,  an  order  of  the 
United  States  court  exercising  its  probate 
jurisdiction,  vesting  the  entire  estate  in  the 
widow  of  decedent,  was  valid,  and  passed 
and  vested  in  the  widow  all  of  such  estate 
both  real  and  personal,  under  Mansf.  Dig., 
cb.  1.  S  3. 

Perryman  v.  Woodward,  37  Okla.  792, 133 
Pac.  244. 

(1910)  ^Miere  there  Is  a  lawful  order, 
making  a  monthly  allowance  of  a  widow, 
standing  unchanged  and  unmodified,  the  ad- 
ministrator of  the  estate,  in  the  absence  of 
insolvency  or  fraudulent  delay  In  closii^  the 
estate,  can  not  rightfully  refuse  to  pay  siKh 
allowance. 

In  re  Forman's  Estate,  SO  OUa.  1,  167 
Pne.  279. 


V.  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 

tA)  LIABIMTIES  OF  ESTATE. 

5  37.  Evidence. 

(1021)  In  an  action  against  an  adminis- 
trator for  the  recovery  of  money  for  per- 
sonal services  rendered  the  deceilent,  the  plea 
of  pa.vniciit  is  an  affirmative  defense,  and 
the  bunlen  of  establlsblug  the  same  Is  upon 
the  defendant 

Sinclair  v.  Stringer,  80  Okla.  218,  196 
Pac.  771. 

(1921)  Record  examined,  and  held,  that 
the  verdict  of  the  Jury  and  the  judgment  ren- 
dereil  thereon  by  the  trial  court  are  reason- 
ably supported  by  the  evidence. 

Sinclair  v.  Stringer,  80  Okla.  218,  195 
Pac.  771. 


(B)  PRESENTATION  AND  ALI/5WAXCE. 

{  38.  Necessity  for  presentation  in  general. 

A  claim  against  the  estate  of  a  decedent 
can  only  be  established  (1)  by  being  first 
presented  to  and  allowed  by  the  executor 
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or  admlDistrator.  and  then  being  presented 
to  and  approved  by  the  county  Judge;  or  (2) 
by  Judgment  thereon  in  an  action  against  the 
personal  representative  in  the  proper  court. 
(1915)  In  re  Barnett's  Estate,  52  Okla. 
623.  153  Pac.  653;  (1915)  Osburn  v. 
Foresythe,  54  Oltla.  40,  153  Par.  2<n. 

(1910)  Under  llev.  T^ws  1»10.  i  0.14K. 
providing  that,  when  an  action  Ir  {wndlntr 
against  a  decedent  at  the  time  of  his  death, 
tlie  plaintiff  must  present  his  claim  to  the 
executor  or  administrator  for  allowance  or 
rejection,  properly  authenticated,  and  that 
ito  recovery  shall  be  had  in  the  action  unless 
proof  he  made  of  the  presentation  required, 
lield,  that  the  puriw^e  of  the  statute  is  sub- 
stantially complied  with  where  the  case  has 
been  revived  in  the  name  of  the  administra- 
tor, who  flies  an  answer,  denying  liability 
on  grounds  other  than  failure  to  present 
claim,  and  cross-petition.  aslEing  for  afflrma- 
ti^-e  relief  against  the  plaintlir  ivithln  the 
time  allowed  for  presenting  claims. 

Coleman  v.  Bowles,  72  Okla.  — ,  181  Pac. 
304. 

$  39.   Statutory  provisions. 

(Ifil4)  rnder  Oklahoma  Stat.  l.SiKi. 
S  1300,  requiring  every  executor  or  adminis- 
trator to  publish  a  notice  to  creditors  to 
present  their  claims  against  an  estate  to 
him,  and  prescribe  the  method  of  publica- 
tion; and  8  1310  requiring  the  time  siKH-ift(Hl 
in  the  notice  for  the  presentation  of  suclt 
claims  to  be  six  months  after  the  date  of  the 
first  publication  of  the  notice  in  cases  in 
which  the  valoe  of  the  estate  exceeds  |5.000, 
and  four  months  in  all  other  cases,  and  S  1312 
declaring  that  a  claim  on  contract  not  pre- 
sented within  the  time  prescribed  should  be 
forever  barred,  except  in  certain  cases ;  and 
Sess.  iJiws  1910.  ch.  Go,  amending  I  1309,  so 
that  thereafter  it  provided  thnt  every  execu- 
tor or  administrator  should  give  notice  to 
cre<litors  of  the  deceased  to  present  tlieir 
claims  to  him  within  four  mouths  from  the 
date  of  the  notice,  prescribini;  a  different 
method  of  publication  and  a  form  of  notice, 
and  contained  a  declaration  that  all  acts  and 
part  of  acta  In  conflict  with  that  cbai>ter  are 
reiiealed;  Acid  tliat  Sess.  Laws  1910,  ch.  or>. 
did  not  repeal  Oklahoma  Stat.  1803.  $  1310, 
and  the  time  for  the  presentation  of  claims 
against  estates  of  a  value  in  excess  of  $."),000, 
remained  six  months  from  the  date  of  the 
notice. 

S«»Iiss  V,  Oeneral  Electric  Co.,  213  Ftnl. 
204. 

5  40.   Time  for  presentation. 

(1916)  Where  one-half  of  the  considera- 
tion to  a  guardian  of  minor  wards  had  be- 
come intermingled  with  property  of  one  from 
whom  it  was  due,  so  as  to  lose  its  Identity 
and  reduce  the  rights  thereto  as  against  his 
estate  to  a  mere  claim.  It  was  barred  by  four 
months'  statute  of  nonclaim. 

Anderson  v.  Anderson,  67  Okla.  — ,  165 
Pac.  145. 

(1919)  llev.  Laws  1910,  §  6330,  the  stat- 
ute of  nonclaims,  i>eing  penai  in  Its  nature, 
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must  be  strictly  construed  and  literally  fol- 
lowed in  order  to  be  a  bar. 

In  re  Jameson's  Estate,  74  Okla.  — ,  182 
Pac.  518. 

(1919)    The  statute  of  nonclaim  Is  tolled 

during  the  time  there  Is  a  vacancy  In  the 
adiuiulstrntion.  and  where  an  administrator 
is  aj>i>ointeil  ami  gives  notice  to  creditors 
to  pr{>s4>nt  claims,  aiitl,  l>efore  the  notice  lias 
run  till'  st!itut<u\v  time  of  four  months,  such 
administrator  Is  removed  and  another  ad- 
ministrator apiHiinted,  the  statute  of  non- 
cluims  Is  tolltKl  from  the  time  of  the  re- 
moval of  such  administrator  until  his  suc- 
cessor shall  give  notice  to  creditors  to  pre- 
sent clainisw  The  second  administrator  is 
requlre<l  to  give  notice  for  tlie  unexpired 
time  allowetl  for  the  presentation  of  claims 
t)nly. 

In  re  Jameson's  Estate,  74  Okla.  — ,  182 
I'ac.  .'(IS. 

(1921)  In  an  action  against  the  admin- 
istrator and  tlie  heirs  of  deceased  to  recover 
jmssession  of  certain  lands,  which  are  held 
adverse  to  ]>lalntifr,  and  for  rents  for  the 
use  and  occupancy  of  said  laud  during  the 
time  the  same  has  been  adversely  beld.  the 
claim  for  rents  of  the  land  is  a  contingent 
<lalui.  such  as  provide<l  for  in  Rev.  Laws 
]!U0.  S|  6.338,  ims.  and  may  be  presented 
within  one  month  after  the  final  determina- 
tion of  tlic  suit  adjudicating  tbe  title  to 
sail!  real  estate. 

O  Neill  v:  i-auderdale.  80  Okla.  170,  103 
Pac.  121. 

S  41.   Notice  to  creditors. 

(1915)  A  notice  to  creditors  published  by 
an  administratrix,  under  Laws  1910.  ch.  65, 
I  3.  was  held  void,  where  it  did  not  contain 
the  phrase  "or  the  same  will  he  forever 
barred."  or  words  to  that  effect. 

State  ex  rel.  Lankford  v.  Soliss,  —  Okla. 
—  ].-.:>  Pac.  ni4. 

(191.~»)  To  bar  a  chiini  against  an  estate 
under  what  is  generally  known  as  the  stat- 
ute of  nonclaim,  there  must  be  proof  that 
the  notice  was  advertised  or  posted,  as  re- 
i|ulre<1  by  law.  containing  all  the  material 
and  essential  matters,  intended  by  tbe  stat- 
ute to  be  conveyed  to  the  creditor,  and  a 
notice  which  fails  to  convey  such  information 
is  void,  and  does  not  start  the  statute  of 
limitation. 

State  ex  rel.  Lankford  v.  Soliss,  —  Okla. 
— .  l.-»2  IMc.  1114. 

(1921)  Proof  that  notice  to  creditors  was 
given  by  the  administrator  of  the  estate  as 
requlretl  by  law  Is  necessary  to  start  the 
statute  of  limitations. 

Inman  v.  Western  Xational  Bank.  ' 
Okla.  — .  200  Poc.  714. 

§  42.    Statement  and  verification  of  claim. 

(1914)  Under  Comp.  Laws  1909.  S  5278, 
requiring  creditors,  when  they  file  their 
claims  against  a  decedent's  estate,  to  file  an 
affidavit  stating  that  the  amount  is  Justly 
due:  that  no  payments  have  been  made 
thereon  which  are  not  credited;  that  there 
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are  no  offsets  to  the  same  to  the  knowledge  i 
of  the  claimant  or  affiant,  and  when  made ! 
by  u  person  other  than  claimant,  to  set  forth 
the  reason  therefor— an  affidavit  filed  by 
the  claimant,  which  recites  that  the  claim, 
to  the  best  of  attiant's  knowledge  and  belief, 
Is  Just,  due,  and  unpaid,  and  tlmt  there  are 
iu>  offsets  or  creilits  against  tlie  same  is  a 
substantial  com])liance  with  ttaid  scftioii. 
We-stinghouse   F:iectric  &   Mfg.   Co.  v. 
Itobinson.  4J  Okla.  754,  142  Pat-.  lH"r>. 

tiyi4)  The  provisions  of  Coinp.  Laws, 
IIKO,  {  5278,  tiiat  the  affidavit  fimniortiug  a 
claim  against  a  decedent's  estate,  when 
made  by  a  [)erson  other  than  the  claimant, 
must  set  forth  in  the  affidavit  the  reason 
why  it  Is  not  made  by  clnimunt.  Is  satlsHed 
by  an  affidavit  that  the  affiant  is  one  of  the 
attoruej's  for  dnlmant  wbu  is  a  nonresident 
of  the  state  of  Oklahoniii.  and  not  now 
within  the  state  to  verify  tlic  correctness  of 
the  claim. 

VVestinghouse   Electric  &   Mfg.   Co.  v. 
Koblnson,  42  Okla.  754,  142  Vac.  IIOTk 

(liH7)  The  claim  presented  to  tlie  execu- 
tor in  this  case  examined,  and  held  that 
there  is  uo  fatal  variance  betwti'u  the  causes 
of  action  sued  ajmn  in  the  petition  herein 
and  such  claim. 

Hamilton  v.  Blankeuey.  <ir»  Okhi.  ir>4.  Km 
Pac.  141. 

(11)17*  'I'he  flaini  required  t(»  be  pre- 
sented t<)  tlie  adiniuistrator  or  exe<'Uti>r  of 
the  estate  <»f  a  det-edent,  nnder  Kev.  I^aws 
1!(10,  H  iXiils,  (KKil),  need  not  l)e  in  any  par- 
ticular form.  If  It  ailvises  tlie  administra- 
tor or  executor  of  the  nature  of  the  claim, 
the  amount  demnndeil.  and  sliows  enough 
to  Itar  another  action  for  the  same  demand, 
it  is  sufficient. 

Hamilton  v.  Blankeuey,  Ho  Okhi.  154. 105 
Pae.  141. 

i  43.   Failore  to  present 
§  44.  — ^  Effect  in  general. 

(liMCtV  Where  an  adiulnistrator  disal- 
loweil  a  Judgment  filed  as  a  claim  ogainst 
the  estate,  but  appeared  and  defended  an 
action  tliereaftor  lii-ought  to  couiiiel  such 
alhtwaiico,  he  thereby  waived  the  clainianfs 
failure  to  file  the  claim  with  the  clerk  of 
tlie  proper  court  after  its  disallowance  by 
the  administrator. 

Plumnier  v.  M.  1>.  Wells  &  Co..  (i  Ind. 
Ter.  IS!),  !«)  S.  W.  a<«. 

i  45.   Allowance  by  executors  or  administra- 
lors. 

(llHil)  I'nder  Itev.  Lan-.s  lilU).  §  mi2.  a 
t-laini  against  an  estate  may  be  rejectcil  by 
an  administrator  either  indorsing  his 
written  disallowance  on  said  claim  or  by 
neglecting  or  refusing  to  act  thereon  for  a 
period  of  ten  days  after  It  Is  presented,  and 
in  either  case  the  rejection  Is,  under  said 
section,  a  reJe<;tioii  bv  the  adminl-'trator. 
Wlllhims  V.  Jackson.  72  Okla.  — ,  17*.) 
Pttc.  003. 


§  46.   Approval  or  allowance  by  court. 

See  §  38. 

Osbum  V.  Foresythe,  54  Okla.  40,  153 
Pae.  207. 

'I'iie  Judge  of  the  county  court  has  power 
only  to  approve  such  a  claim  where  the 
executor  or  ailuiluistrator  has  already  al- 
lowed the  same;  and  an  order  of  the  county 
court,  puriiortlug  to  allow  such  claim,  after 
the  exM-utur  or  administrator  had  disallowed 
it,  if*  void, 

(lilirO  In  re  Harnett's  Kstate,  52  Okla. 
(i2.t.  15;i  Pac.  tI53;  (1915)  Osbum  v. 
Koresythe,  54  Okla.  40,  l.'SS  Pac.  207. 

§  47.    Order  or  decree, 

(1!«)4)  The  iiistiument  sued  on,  pleaded, 
".\<-rouiit  made  by  It.,"  indorsed,  "Within 
account  upprove<l."  over  the  signature,  "'B., 
County  Judge  of  P.  County.  Chickasaw  Xa- 
t!tm."  and  "Recorded,"  over  the  slgnatare  of 
tlie  clerk,  is  not  a  Judgment,  but  an  account, 
and  therefore  o|ien  to  attack, 

Howell  V.  Brown,  5  lud.  Ter.  718,  83  8, 
W.  170. 

§  48.   Effect  of  allowance  or  disallowance. 

(1i>15)  In  the  event  a  claim  filed  against 
tile  estate  of  a  <lecedent  Is  disallowed  by 
cither  the  administrator  or  the  county  Judge, 
the  remedy  Is  not  by  appeal. 

In  re  Bamett's  Estate,  52  Okla.  623, 
J.kJ  Pac.  05:!. 

ilUUl)  The  indorsenicut  of  allowance 
uiadc  u|K>n  a  claim  by  the  administrator 
after  more  than  three  mouths  after  the  ten- 
day  iieriod  exidred,  was  void,  and  does  not 
oi>erate  to  allow  or  validate  a  claim  either 
In  whole  or  in  part  At  the  time  said  in- 
dorsenient  was  made,  the  claim  had  passed 
b<>yond  the  Jurisdiction  of  the  administrator 
to  allow  the  same,  and  had  reached  the 
status  of  a  rejected  claim,  barml  by  Rev. 
Uiws  1!H0.  g  (a44. 

Williams  v.  Jacksou,  72  Okla.  — ,  179 
Pac.  003. 

(]!llil)  i;cv.  Ijnvs  11110.  fi  02!)4.  provides: 
"Ml  acts  of  executor  or  administrator,  as 
sucii,  liefore  the  revwatlon  of  his  letters 
tttstanientary  or  of  udmlnistratton  are  as 
vnlid.  to  all  Intents  or  puritoses,  as  if  such 
cx(H-utf>r  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  his  trust" 
In  re  Ivy's  Kstate,  80  Okla.  278,  196 
Pac.  134. 


(V)  DISPUTED  CLAIMS. 

§  49.   Persons  who  may  contest  claims. 

(1!H!)l  An  lieir  may  raise  objections  to 
nil  ai)|u-oved  claim  at  the  bearing  of  petition 
of  the  adiniuistrator  to  sell  real  estate  to  pay 
said  claim. 

In  re  Jauieson's  Estate,  74  Okla.  — ,  182 
Pac.  518. 

9  50.   Trial  by  probate  court. 

9  51.   Findings  and  decision. 

( W21 )  Wlicre  a  case  is  tried  to  the  court 
I  without  a  Jury  and  the  court  makes  no  spe- 
I  dal  findings  of  fact,  a  general  finding  In 
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favor  of  plaintiff  Includes  a  finding  upon 
every  fact  n^ecessary  to  support  tbe  judg- 
ment 

In  re  Ivys  Estate,  SO  Okla.  278,  IftO 
Pac.  134. 

S  52.  Judgment. 

(1015)  Tlie  fact  tbut  ii  Judgment  against 
an  estate  directs  that  an  execution  may  issue 
tbereon  does  not  render  it  void  or  impair 
its  effectiveness  as  an  adjudicated  claim 
against  the  estiite. 

Natiooal  Lumber  &  Orwwotiiig  Co.  v. 
Robinson's  Estate,  4H  Okln.  14<),  140 
Pac.  1133. 

5  S3.  Review. 

(1914)  Where,  in  an  at-ticm  uii  a  rluitn 
against  an  estate,  the  only  question  c-onfested 
is  the  sufficiency  of  the  veritlfiition  of  tlie 
claim,  and  the  Supreme  Court  having  held 
that  the  verification  Ik  sufficient,  iind  net 
aside  the  Judgment  appeiile*!  from.  It  l»  the 
duty  of  the  court  to  render  Judgment  under 
Rev.  Laws  1010,  i  .^208,  against  such  estate. 
Westtngbouse  Elecric  &  Mfg.  Co.  v.  Robi- 
son.  42  Okia.  754,  142  Pac.  1105. 

(D)  PRIORITIES  AXI)  PAYMENT. 

{  54.  Anthority  and  dnty  to  make  payment. 

(1015)  effect  of  a  Judgment  rendered 

against  an  estate  on  a  rejected  claim  under 
Rev.  Laws  1010,  I  6350,  is  to  adjudicate  the 
same  as  a  charge  against  the  estate  the  same 
as  if  It  had  been  allowed  by  the  administra- 
tor and  the  county  court,  and,  when  a  tran- 
script of  such  Judgment  is  filetl  In  the  pro- 
bate proceedings,  It  becomes  the  duty  of  the 
administrator  to  pay  the  same  in  due  course 
of  administration. 

National  Lumber  &  Creosotlng  Co.  v. 

Roblson's  Estate.  48  Okla.  140,  140 

Pac.  1133. 

S  55.  Improper  pajrments. 

(lOlO)  N.,  residing  in  Pottawatomie 
county,  Okla.,  dieil,  leaving  surviving  him  as 
his  sole  lieir  C.  residing  in  New  Jersey.  C. 
died  testate  prior  to  receiving  tlie  estate  of 
N.  Held,  that  the  county  court  of  Potta- 
watomie county,  Okla.,  was  without  juris- 
diction to  allow  the  administrator  of  N.'s 
estate  credit  for  payment  of  claims  against 
the  estate  of  C. 

Vinson  V.  Cook,  70  Okla.  40,  184  Pac. 
97. 

VI.   DISTRIBUTION  OF  ESTATE. 

5  56.   Mode  and  sufficiency  of  payment. 
8  57.   In  general. 

(1904)  Where  the  son  of  n  decedent  dur- 
ing bis  lifetime  received  from  his  mother, 
who  was  ndmlulstratrix.  fur  more  than  his 
share  of  the  Income  from  the  estate,  which 
was  still  undivided,  the  excess  may  be 
charged  against  Income  accruing  after  his 
death,  In  reduction  of  the  amount  which 
would  otherwise  be  payable  to  bis  heirs. 
Decree  (1903)  4  Ind.  Ter.  574,  70  S.  W.  114, 
reversed. 

Xlvens  V.  Xlvens,  133  Fed.  30. 


5  58.   Order  or  decree  for  distribntion. 

(1003)  Where  insurance  money  was  dis- 
tributed under  order  of  the  probate  court 
having  jurisdiction  of  the  subject-matter  and 
the  parties,  such  order  can  not  be  collater- 
ally attacke<l. 

('.  A.  Burton  Machiuerj'  Co.  v.  Davies, 
205  Fed.  141. 

(1010)  I'mler  Itev.  I^ws  1910,  I  0463. 
upon  the  final  settlement  of  an  account  of 
tlie  executor  or  administrator,  or  at  any 
sul>.^><iuent  time,  upon  the  application  of  the 
executor  or  administrator,  or  of  any  heir, 
legatw.  or  devisee,  the  court  must  proceed 
to  distribute  tlie  residue  of  the  estate  of  the 
decedent  over  which  It  Is  exercising  Juris- 
diction. 

(;ruy  V.  McKnIght,  75  Okla.  268,  183  Pac. 
4«>. 

(11H1I)  A  dwrec  of  ilistiibutlon  of  a 
county  court  can  not  be  successfully  at- 
tacked in  a  collateral  proceeding  for  mere 
Irregularities  In  the  proceedings  in  the 
county  court. 

(iray  v.  McKnight,  75  Okla.  268,  183  Pac. 
489. 

VII.   SALES  AND  CONVEYANCES  UNDER 
ORDER  OF  COURT. 

(A)  APPLICATION  AXI>  ORDER. 

5  59.  Parlies. 

(1!H5)  In  an  action  against  the  estate 
of  a  decenswl  person,  tlie  ndralnistrator  is 
a  nwessary  party  to  the  proceeding  In  the 
trial  court,  and  also  to  an  apical  from  an 
order  or  Judgment  denying  the  application 
of  a  judgment  creditor  for  an  order  directing 
the  administrator  to  sell  real  estate,  and 
where.  u|ion  such  an  appeal,  no  summons  In 
error  is  served  ui>on  the  adminlatrator  and 
no  ai>i)e«r«nce  or  waiver  Is  entered  by  btm 
or  on  his  behalf  and  the  case-made  Is  not 
8erv('<l  u|)on  him,  and  the  time  for  cor- 
recting such  error  has  expired,  tile  api>eal 
will  be  dismissed. 

In   ro  McCanu's  Estate.  51  Okla.  187, 
151  Pac.  8S7. 

§  60.   Citation  or  notice. 

(1012)  A  sale  of  real  estate  made  in  the 
Indian  Territory,  belonging  to  the  Mtate  of 

a  deceased  person,  made  by  a  duly  appointed 
ailniiiilstnitrix,  npon  a  i>etltlon  therefor  filed, 
but  without  notice  of  the  application  being 
given  as  provided  by  the  statute,  and  It  fur- 
tlier  api«'arinR  that  the  petition  is  deucieut 
in  form,  tliougli  In  substantial  compliance 
with  the  statute,  and  the  sale  has  been  con- 
(Irmed.  is  not  void,  however  erroneous. 

Steele  v.  Kelley,  :;2  Okla.  547,  122  Pac. 

§  61.    Objections  and  exceptions. 

(1!)21)  Where  the  county  court  is  admin- 
istering on  an  estate  by  Its  duly  appointed 
administrator  and  such  administrator  flies 
a  petition  to  sell  lands  belonging  to  the 
estate  which  certain  of  the  heirs  contend 
Is  tlie  homestead  of  the  deceased  and  not 
subject  to  sale,  this  constitute  a  defense 
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that  may  be  set  up  In  resisting  an  order  of 
sale  in  the  county  court  on  sucb  petition. 
Under  this  state  of  facts,  tlie  county  (Pro- 
bate) court  his  jurisdiction,  and  such  heirs 
hare  a  plain,  sufficient  and  adequate  remedy 
at  law,  by  setting  up  tlielr  claim  of  home- 
stead and  by  contesting  such  sale  in  the 
Lounty  court.  Such  heirs  are  not  entitled  to 
an  injunction  to  prevent  the  contemplated 
sale  before  a  hearing  has  been  had  in  the 
county  court  on  such  petition. 

Stoncr  T.  Hyde,  82  Okla.  5,  19S  Pac.  328. 

%  62.  lUatraining  sale. 

See  i  61. 

S  toner  r.  Hyde,  82  Olcla.  5,  198  Pac.  328. 

{  63.  Review. 

See  9  50. 

In  re  McCann's  Estate,  51  Okla.  187,  151 
Pac.  887. 


(B)  SALK. 

S  64.  Persons  who  may  purchase. 

(11)12)  The  administrator  did  not,  by  en- 
terinx  into  an  agreement  with  bis  brother 
wlio  was  a  Joint  heir,  that  the  brother  should 
bid  in  tlie  land  at  administrator's  sale  In 
which  he  and  the  administrator  had  ad- 
vauwl  money  necesatiry  to  pay  claims 
!i«aiiiMt  (be  cstnti',  lK>conie  a  ■"purcliaser" 
within  tlu'  lubibitioii  of  Camp.  I^ws  100!), 
«  5340. 

Turner  v.  Turner,  34  Olita.  2S4,  125  Pac. 
730. 

( 101.-)  The  statutes  of  this  state  prohibit 
an  administrator  of  an  estate  from  selling 
tile  same  to  his  wife,  even  though  she  be 
one  of  the  heirs  to  the  estate. 

Chastain  v.  Pender,  52  Oitht.  133.  152 
Pac.  833. 

(ini.'))    The  administrator  of  an  estate 
ran  not  legally  sell  the  same  to  his  wife, 
(^hastain  v.  Pender.  52  Okla.  133,  152 
Pac.  833. 

S  6S.   Ratification  of  invalid  sale. 

(1015)  .\  purchase  of  real  estate  by  the 
wife  of  an  administrator,  at  the  adminis- 
trator's sale,  is  held  to  be  void  as  against 
the  heirs  of  the  estate;  but  sucb  a  deed  may 
be  made  eflfectlve,  as  against  the  heirs,  by 
ratlcatlon,  estoppel,  or  limitation;  and,  where 
this  occurs,  the  title  does  not  pass  by  virtue 
of  the  original  transaction,  but  passes  by 
virtue  of  the  ratiflcaUon,  or  Is  founded  on 
estoppel  or  Is  set  at  rest  by  the  lapse  of 
time. 

Chastain  t.  Fender,  52  Okla.  133,  152 
Pac.  833. 

S  66.   Actions  to  set  aside. 

(1912)  A  sale  of  real  estate  made  in  In- 
dian Territory,  belonging  to  the  estate  of  a 
deceased  person,  will  not  be  set  aside  in  a 
direct  proceeding  instituted  for  that  purpose, 
unless  it  be  shown  that  actual  fraud  was 
committed,  or  that  there  existed  some  other 
gronnd  of  acknowledged  equity  Jurisdiction; 
and  defective  allegations  in  the  petition  for 
an  order  of  sale  and  failure  to  publista  notice 


of  such  application,  while  they  may  be  gross 
Irregularities,  alone  will  not  afford  grounds 
for  equitable  Interference,  where  a  sale  made 
thereunder  is  free  from  actual  fraud  or  other 

grounds  of  equity  jurisdiction,  and  where  the 
sale  has  been  confirmed. 

Steele  v.  Kelley,  32  Okla.  547.  122  Pac. 
034. 

(1010)  The  evidence  has  been  examined 
and  held  that  it  la  sufficient  to  warrant  the 
court  in  the  exercise  of  Its  equitable  powers 
to  cancel  deed  made  by  the  administrator 
to  certain  lands,  and  to  annul  the  order  of 
the  countv  court  confirming  the  same. 

Balbrldge  v.  Smith,  70  Okla.  36,  184 
Pac.  153. 

67.   Resale  on  setting  aside. 

(1018)  The  county  court,  upon  the  return 
of  a  sale  of  real  estate  by  an  executor,  ad- 
ministrator, or  guardian,  is  without  power 
to  acH-ept  an  Increased  bid  of  ten  per  cent,  in 
e^icess  of  the  sum  bid  at  the  sale  conditioned 
upon  the  title  to  the  real  estate  being  satis- 
factory to  the  bidder. 

In  re  Standwaitie's  Estate,  —  Okla.  — > 
175  Pac.  542. 

S  68.   Rights  and  remedies  of  porchaserB  on 
voidance  of  sale. 

(1015)  On  the  setting  aside  of  n  purchase 
by  the  wife  of  the  administrator,  If  it  should 
develop  at  the  trial  that  she  and  the  admin- 
istrator have  acted  in  good  faith  in  making 
the  said  pnrchase,  and  bare  taken  no  unfair 
advantage  therein ;  that  the  transaction  was 
free  from  fraud,  and  that  the  proceeds,  of 
said  sale  have  been  expended  in  defraying 
the  necessary  expenses  of  the  administration, 
or  in  paying  the  legal  and  enforceable  in- 
debtedness against  the  estate,  then  she 
should  bare  the  purchase-money  refunded 
to  her. 

Cimstaln  v.  Pender,  52  Okla.  133,  1!^ 
Pac.  833. 

I  69.  Liabilities  of  purchasers. 

(1010)  A  purchaser  at  an  administrator's 
sale  has  a  right  to  suppose  that  by  his  pur- 
chase he  will  obtain  the  title  of  the  decedent, 
and,  if  tlie  order  of  sale  la  void  then  his 
bid  or  other  promise  to  pay  is  without  con- 
sideration, and  can  not  be  enforced. 

Zufall  v.  Peyton,  26  Okla.  808,  110  Pac. 
773. 

VIII.  ACTIONS. 

Continuance  or  revival  of  action  by  or 
against  descendants,  sec  Abatement  and 
Revival.  SS  24-26. 

Survival  of  actions  by  or  against  descend- 
ants. se<>  Abatement  and  Revival,  §S  13-26. 

§  70.   Conditions  precedent. 

(1012)  In  an  action  brought  by  the  as- 
signee of  a  life  Insurance  iwlicy  to  recover 
the  amount  of  the  policy  due  upon  the  death 
of  the  Insured,  the  administratrix  of  the 
estate,  having  been  made  a  party  uiion  appli- 
cation of  the  insurance  company,  the  peti- 
tion of  plaintiff  making  no  claim  or  demand 
against  the  estate,  it  Is  not  necessary  that 
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tbe  plalutlfTs  claiiu  be  flnit  presented  to  the 
admlnlBtratrlx  for  allowance,  and  a  petition 
fading  to  allege  such  presentation  is  not 
flubject  to  deuinrrer  by  reason  thereof. 

Haynes  v.  City  Nat  Bunk  of  Lawton. 
30  Okla.  614,  121  Pnc.  1S2. 

(ll>i:f)  A  clalin  urishij;  cm  cuiitiiK^-t  mimt 
be  presented  to  tbe  administrator  for  allow- 
ance or  rejet'tioii  before  suit  ciiii  be  uiain- 
tained  then-on,  but  not  ai>  wht-re  tlie  <-laiui 
arises  In  tort  or  other  wrongful  act  of  tbe 
deceased. 

American  Trust  Co.  v.  Ohitty,  30  Okla. 
47»,  120  I'ac.  51. 

(11)13)  In  onler  to  foreclose  a  mortgage 
upon  real  estate  of  a  decedent.  It  la  not  nec- 
essary that  the  indebteduejw  thereby  secured 
be  presented  iu  tbe  ndminlntrntlon  proceed- 
ings; but  on  such  a  foreclosure  tbe  balance 
remaining  unimld  shall  not  lie  n  claim 
ngninst  tbe  estate,  unless  the  indebtedness 
was  presented  in  the  usual  form.  Conip. 
I^ws  1«0».  I  5277. 

FawcKt  V.  McGahan-McKee  Lumber  Co., 
30  Okla.  68,  iM  Pac.  388. 

11015)  .V  cause  of  action  on  aeeonut  of 
tlie  alleged  fraud  of  au  Intestate.  Is  not  cne 
arising  out  of  contract,  and  claim  therefor 
need  not  be  presented  to  tbe  administrator 
liefoi'e  suit  may  he  maintained  thereon. 

Junes  V.  WwMlwaril.  Titt  Okin.  71M.  151 
Tac.  r>s(i. 

i  71.   Defences  against  execators  or  adminis- 
trators. 

(HXMJ)  ruder  (Vmip.  I-uws  Cherokee  Na- 
li(ni.  S  V.i'i.  |)rovidiiig  tJiat  every  adudiilstra- 
tor  sliall  assume  all  tbe  rights  of  the  ile- 
reased  i»ers(m  on  whose  estate  be  may  hove 
obtained  letters,  anil  shall  proseeiite  and 
defend  'all  suitt  at  Ian-  instltuteil  by  or 
against  the  deieasetl:  and  %  rM  declaring 
that  all  improvements  shall  be  exempted 
fn)m  imyment  of  debts  against  any  estate 
where  there  Is  ii  surviving  wife  or  husband ; 
held  that,  where  an  administriitor  brought 
an  a<'tion  for  tbe  iHJSfiesslon  of  bind  of  tlie 
de<-eased.  e^  Ideinv  of  a  i-ontract  between 
ilefcndants  and  the  widow  of  decease<l  con- 
cerning such  land  was  pj-ojierly  excluded, 
since,  iirlor  to  obtaining  possession  by  the 
administrator,  the  widow  had  no  title  to  tbe 
pro|)erty. 

James  v.  Sniltli,  3  Ind.  Ter.  447,  5S  S.  W. 
714. 

§  72.   Set-off  and  counterclaim. 

(]S1»(;)  It  is  not  a  prerefpdsite  tn  the 
setting  up  of  a  set-off  to  a  suit  by  (be  ad- 
uiinistrators  of  the  estate  of  a  dtn-easetl 
|K>rsoii  that  the  cbilm  based  uiHUi  the  imitter 
i-onstitiithig  tbe  set-off  should  have  l>eeu  pre- 
sented to  the  administrators;  and,  though 
tbe  person  presenting  the  set-off  claims  a 
balance  over  against  the  estate,  tbe  set-off 
Is  good  as  a  defense  to  en  extent  not  to  ex- 
ceed the  claim  of  the  estate  against  tbe 
ilefendaut. 

Murphy  v.  Colton.  4  Okla.  isi,  44  Pac. 
20S. 


f  73.  Tim«  to  sue,  and  limitations: 

(1010)  The  nonaction  by  the  adminis- 
trator upon  a  claim  for  a  period  of  time 
exceeding  ten  days  next  after  the  claim 
was  filed  with  him  for  allowance,  operates 
under  tbe  statute  as  a  rejection  of  the  claim, 
and  that  the  time  limit  for'  bringing  suit 
on  said  claim  begins  to  run  at  once  after 
the  ten-day  i>eriod  expires.  That  no  suit 
can  be  ma  intaine4l  on  said  claim  three 
inontlis  after  tbe  expiration  of  said  teu-day 
{•eriod. 

wmiams  V.  Jackson,  72  Okla.  — ,  170 
Pac.  003. 

§  74.   Removal  or  death  pending  action. 

(lOlu)  A  pruceeding  In  error  against  an 
adndnistrator,  who  died  subsequent  to  tbe 
date  on  which  final  judgment  was  rendered 
III  the  trini  court,  and  prior  to  tlie  filing  of 
sncli  procee<]Iug»  In  error  In  tbe  Supreme 
Court,  should  lie  revived  in  tbe  name  of  the 
administrator  de  bonis  non. 

MosH  V.  Kamsey.  49  Okla.  4!)!»,  153  Pac. 
S43. 

§75.  Pleading. 

9  76.   Allegation  and  denial  of  representa* 

live  capacity. 

(10(17)  There  is  not  a  material  change 
of  {larty  or  cause  of  action  by  tbe  allegation 
of  the  original  complaint  that  jilaiutlff  was 
administrator  by  apiiointment  of  the  United 
States  Court,  being  clianged  by  tbe  amendeil 
complaint  to  one  that  be  was  administrator 
liy  urnKiiutment  of  the  tribal  probate  court. 
St-i-oggins  V.  Oliver.  7  Ind.  Ter.  74<),  104 
S.  \V.  1101. 

S  77.   Amendment. 

U1M)7)  Where  the  original  complaint  al- 
b'ging  that  plaintiff  was  administrator  by 
apiKilutment  of  the  United  States  court  was 
(-banged  by  amendment  to  one  that  he  was 
administrator  by  apiwintment  of  tbe  tribal 
jirobate  court.  It  was  not  a  material  change 
of  party  or  cause  of  action. 

Scroggins  v.  Oliver,  1  Ind.  Ter.  740,  104 
S.  W.  1161. 

5  78.  Trial. 

(lOlti)  Au  instruction  that  when  a  imrty 
piesents  an  administrator  with  a  claim  In 
|ii-o|ier  form.  It  was  necessary  for  the  party 
to  re(|uest  tbe  administrator  to  either  allow 
or  reject  tbe  same.  Is  erroneous. 

K|iauldlng  V.  Thomiison,  00  Okla.  136. 
150  Pac.  300. 

§  79.  Judgment. 

(11H4»  A  judgment  rendere<l  against 
.\ubry  .\ddIngton.  adniiulslrator  of  tbe  es- 
tiite  of  'A.  T.  Addington,  de»-eased.  Is  not  a 
|H>rsonal  judgment,  but  a  Judgment  again«it 
him  ill  his  trust  or  his  official  capacity,  and 
binds  only  the  estate  of  said  Intestate. 

Collier  V.  Gannon.  40  Okla.  273,  137  Pac. 
1170. 

(1014)  In  a  suit  against  an  administra- 
trix on  a  claim,  part  of  which  has  l>een  al- 
loweti  against  tbe  estate,  the  court  on  a 
verdict  for  defendant,  should  enter  Judgment 
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for  the  amount  so  allowed  and  tax  plaintiff 
with  the  costB. 

Selzer  v.  Seller,  45  Okla.  S72,  14S  Pac. 

318. 

S  80.  Costs. 
See  9  70. 

St'Izer  V.  Selzer.  45  Okln.  372.  145  Par. 
318. 

(1913)  Wherp  au  odniinlRtrator  brings  a 
suit  at  the  procurement  of  another  person, 
who  is  made  a  defendant  in  the  suit,  for  the 
tipneflt  of  such  other  person  and  not  for  the 
Itenefit  of  the  estate,  and  falls  in  the  action, 
the  costs  should  l>e  taxed  aKainst  the  person 
who  procured  the  suit  to  be  brought  tboiigh 
he  is  nominally  a  defendant. 

«cott  V.  Plttman,  37  Oklii.  470,  1.32  Par. 
401. 


IX.  ACCOUNTING  AND  SETTLEMENT. 

(A)   PROCEEDINGS  FOR  ACCOTTNTIXG. 

{ 81.  Proceeding!  by  raecntor  or  administra- 
tor. 

(1018)  An  alleged  heir  applying  for  ad- 
ministration by  her  husband,  and.  In  having 
Iier  own  heirship  determined,  who  failed  to 
disclose  to  court  that  certain  party  was  an 
heir,  or  to  give  notice  to  other  parties  claim- 
ing to  be  heirs,  committe<i  a  fraud  on  court, 
rendering  invalid  its  orders  in  settling  the 
administrator's  final  account  and  in  discharg- 
ing administrator  and  his  boudsmen  and  In 
declaring  heirship. 

Caulk  V.  Jjaxv9,  74  Olda.  — ,  178  Pac.  tOl. 


(B)  STATING,  SETTLING,  OPENING,  AND 
REVIEW. 

S  82.   Objections  and  exceptions. 

(1004)  It  is  within  the  discretion  of  the 
court  to  permit  the  filing  of  exceptions  to 
an  executor's  report  raising  a  question 
passed  upon  In  orermling  former  exceptions, 
where  the  exceptions  last  filed  are  filed  be- 
fore the  final  approval  of  tlic  report,  and 
bring  to  the  attention  of  the  court  provisions 
of  the  will  not  previously  noticed. 

In  re  Overton's  Estate,  5  Ind.  Ter.  834, 
S2  S.  W.  760. 

(1004)  That  exceptions  to  an  executor's 
reiwrt  are  filed  one  day  too  late  does  not 
prejudice  any  substantial  right  of  the  ex- 
ecutor, and  is  not  sufficient  ground  for  the 
striking  of  the  same. 

In  re  Overton's  Estate.  5  Ind.  Ter.  334, 
82  S.  W.  700. 

(1904)  Under  Mansf.  Dig.,  (I  1207  (Ind. 
Ter.  Ann.  Stat.  1890.  S  769),  providing  that 
aj^als  shall  be  granted  on  a|H>licatlon  of 
either  party,  au  executor  may  appeal  from 
an  order  modifying  his  report  and  ordering 
a  distribution  of  the  estate  in  a  manner 
contended  by  the  execntor  to  be  contrary  to 
the  will. 

In  re  Overton's  Estate,  5  Ind.  Ter.  334, 
82  8.  W.  706. 


9  83.  Evidence. 

( 1015 )  Executors  and  administrators 
must  be  guilty  of  no  fraud,  falsehood,  or 
deceit  in  obtaining  consent  of  those  entitled 
to  the  estate  to  the  use  made  of  It  by  the 
personal  representatives,  and  the  burden  of 
proof  is  upon  such  personal  representatives 
to  show  this  by  a  clear  preponderance  of 
t>ii>  evidence,  and  in  no  other  way  can  tbey 
be  protected  In  deviating  from  the  line  of 
tlieir  fiduciary  duty. 

In  re  Spann,  51  Okla.  300.  152  Pac  «8. 

§  84.   Order  or  decree. 

(1915)  The  district  court's  action  in  ad- 
Judging  merely  that  an  administrator's  claim 
for  commissions  was  premature,  but  in  leav- 
ing tbe  question  open  until  a  future  settle- 
ment was  not  an  abuse  of  Its  discretion, 
an<I  will  not  be  reversed. 

In  re  McGannon's  Estate.  50  Okla.  2SS. 
150  Pac.  1109. 

S  85.  Review. 

(101S)  Without  an  assignment  of  error 
as  to  overruling  the  motion  for  a  new  trial, 
the  Supreme  Court  can  not  review  error,  if 
any.  In  sustaining  exertions  of  an  heir  to 
the  allowance  of  the  administrator's  claim 
fur  commission. 

In  re  McGannon's  Estate,  50  Okla.  288, 
l.">0  Pac.  1109. 

(1015)  Wliere  the  necessity  and  reason- 
ableness of  the  fees  of  nn  attorney  employed 
by  a  personal  representative  are  tried  in  the 
district  court,  on  appeal  from  an  order  of 
'  the  county  court  allowing  them,  and,  on  tbe 
hearing  in  the  district  court,  evidence  is 
Introdnced.  and  the  district  court  refuses 
to  allow  them,  the  Supreme  Ourt  can  not 
review  the  Judgment  of  the  district  court, 
in  the  absence  of  an  assignment  of  error 
for  overruling  the  motion  for  new  trial. 
In  re  McGannon's  Estate.  50  Okla.  2SS, 
150  Pac.  1100. 

§  86.  Operation  and  effect. 

5  87.   In  general. 

(1017)  By  virtue  of  Rev.  Laws  1010, 
§  0443,  the  settlement  of  the  account  of  ad 
administrator  and  the  allowance  thereof  by 
the  county  court  Is  not  conclusive  against 
one  laboring  under  any  legal  disability,  but 
such  person  may.  at  any  time  before  final 
distribution  of  the  estate,  proceed  by  action 
agiiinst  the  administrator,  either  Individually 
or  upon  his  bond. 

Butts  V.  lAriflon,  60  Okla.  — ,  170  Pac. 
.500. 

(1910)  Where  nn  administrator  of  an 
estate  treats  real  property  as  belonging  to 
the  estate  by  collecting  rents,  making  repairs, 
paying  taxes  and  insurance,  including  such 
Items  of  receipt  and  disbursement  In  bis 
reports  to  the  court  in  the  administration 
proceedings,  and  makes  no  showing  up  to 
the  time  of  or  during  tbe  trial  of  an  action 
lodged  against  bim  Involving  such  property 
of  any  mistake.  Inadvertence,  or  Ignorance 
In  so  treating  the  property,  In  an  action 
against  him  involving  such  property  it  will 
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be  presomed  that  same  was  properly  In  his 
possession  and  belonged  to  the  estate. 

United  Jitjites  Fidelity  &  Guaranty  Co. 
V.  Clutter,  74  Okia.  — ,  179  Pac.  754. 

}  88.  Partial  account. 

(1915)  Where,  In  an  account  filed  by  an 
administrator  in  the  county  court  In  JOOO, 
certain  credits  are  claimed  by  the  adniinltt- 
trator.  but  it  nowhere  apiwars  in  the  record 
on  appeal  to  the  Supreme  Court  that  the 
county  court  has  ever  approved  such  account, 
persons  Interested  in  the  estate  are  not 
estopped  from  excepting  to  any  item  in  such 
account  at  a  future  accounting  by  tbe  nd- 
minlBtrator. 

In  re  McGannon'a  Estate,  50  Okln.  2S8. 
350  Pac.  1100. 

S  89,   Actions  to  open  or  set  aside  settlement. 

(1914)  A  suit  brought  for  tbe  purpose  of 
vacating  and  setting  aside  an  order  of  tbe 
county  court  apt>rovlng  tbe  final  settlement 
of  an  administrator  is  a  "direct"  nnd  not  a 
"collateral"  attack  upon  such  order,  al- 
though. In  addition  to  seeking  to  have  the 
order  vacated,  tbe  plaintiff  seeks  other  re- 
lief In  the  same  suit. 

Johnson  v.  Filtsoh,  42  Okla.  01,  i:t^  Pac. 
165. 

X.   FOREIGN  AND  ANCILLARY  ADHINIS- 
TRATION. 

S  90.   Actions  by  foreign  exerators  or  adminis- 
trators. 

(1918)  In  suit  prosecuted  by  administra- 
tor appointed  by  probate  court  of  Arkansas, 
an  answer  alleging  bis  removal  from  .Ar- 
kansas to  Oklahoma  after  his  apjiointment, 
but  not  alleging  any  order  by  appointing 
court  vacating  or  revoking  his  letters,  did 
not  make  au  issue  on  hla  capacity  to  main- 
tain au  action  In  Oklahoma  courts. 

Chicago,  R.  I.  &  P.  Ky,  Co.  v.  Forrester, 
72  Okla.  — ,  177  Pac.  503. 

(1910)  Where  X.  died  in  Oklahoma,  leav- 
ing as  sole  heir  a  daughter,  and  county  court 
in  Oklahoma  ordered  defendant,  as  N.'s  ad- 
ministrator, to  disburse  certain  money  to 
plaintiff,  as  tbe  New  Jersey  executor  of  the 
daughter,  and  it  was  paid  to  It.,  an  Okla- 
homa attorney,  for  executor,  and  It.  paid 
therefrom  to  defendant  $5,000  as  fees,  with- 
out autliority  from  plaintiff,  he  was  projwr 
party  to  sue  defendant  to  recover  tbe  $5,000. 
Vinson  v.  Ihivis,  76  Okla.  43.  1S3  Pac. 
902. 

XI.  UABILITIES  ON  ADMINISTRATION 

BONDS. 

S  91.  Nature  and  extent  in  general. 

(1915)  The  sureties  on  an  administra- 
tor's bond  are  lK>und  to  the  extent  to  which 
their  principal  is  bound. 

Boudinot  v.  Ix>cu8t,  55  Okla.  662,  151 
Pac.  570,  155  Pac.  69S. 

§  92.   Property  covered. 

(1915)  Where  an  administrator  of  the 
estate  of  a  deceased  person  petitions  the 


county  court  having  Jurisdiction  of  the  es- 
tate, for  an  order  directing  certain  parties 
or  )>er8onB  to  turn  over  to  him  as  such  ad- 
ministrator certain  funds,  and  tbe  court  sus- 
tains Rucb  petition  and  enters  said  order, 
and  the  admlnlKtrator  receives  and  accepts 
said  fnnds  as  such  administrator,  it  was 
held  that  neither  the  administrator  nor  the 
sureties  on  his  l>ond  will  be  permitted  there- 
after, in  a  suit  against  tbem,  to  recover  aucb 
funds,  to  deny  that  said  funds  were  received 
by  said  administrator  In  his  fiduciary  ca- 
pacity, nor  will  they  be  permitted  in  such 
a  proceeding,  under  such  circumstances,  to 
deny  thnt  sai(k  administrator  was  legally 
np|)olnted  as  such. 

Itoudinot  V.  I»cust,  —  Okla.  — ,  151  Pac, 
579. 

S  93.   FoDctions  and  acts  covered, 

( 1002 )    Sureties   on   an  administrator's 
bond  are  bound  to  the  extent  to  which  their 
principal  is  bound.    Judgment  (1901)  11 
Okla.  S19.  60  Pac.  891,  affirmed  on  rehearlns. 
(ireer  r.  .MeXeal.  11  Okla.  B20,  09  Pac. 
803. 

(1!H>2)  The  sureties  on  an  administrator's 
bond,  conditioned  that  be  shall  faithfully 
execute  the  duties  of  the  trust  according  to 
law,  are  liable  for  whatever  is  properly 
chargeable  to  tbe  administrator  In  his  official 
capacity,  and  it  is  not  essential  to  prove 
thnt  the  funds  or  property  so  chargeable 
were  actually'  on  band  at  the  time  the  addi- 
tional bond  was  executed;  but  if  the  moneys 
or  proiwrty  are  shown  to  have  come  into 
tbe  bands  of  the  administrator  in  his  official 
capacity,  and  be  has  not  properly  accounted 
for  the  same,  the  sureties  on  his  bond  ore 
liable,  no  matter  when  It  was  executed  and 
appruvetl.  Judgment  (1001)  11  Okla.  519, 
Ht>  I'ac.  801,  affirmed  on  rehearing. 

(ireer  v.  McXeal.  11  Okla.  526,  69  Pac. 

(1!)02)  The  refusal  or  neglect  of  an  ad- 
ministrator to  comply  with  the  final  Judg- 
ment of  the  probate  court  rendered  against 
him  is  a  breach  of  his  bond,  providing  that 
be  shall  faithfully  execute  the  duties  of  his 
trust  as  such  administrator  according  to 
law.  Judgment  (1901)  11  Okla.  510,  69  Pac. 
S91,  affirmed  on  rehearing. 

(ireer  v.  McXeal,  11  Okla,  526,  60  I^e. 

i  94.  Discharge  of  sureties. 

(1021)  A  petition  to  set  aside  release  of 
the  sureties  on  an  administrator's  bond  was 
held  to  state  cause  of  action. 

In  re  tureen's  Estate,  SO  Okla.  256,  196 
Pac.  I2S. 

(lOlil)  itev.  I^w  1010.  H  6278,  62T0,  em- 
power tbe  judgment  of  the  court  to  release 
sureties  on  an  administrator's  bond  from 
future  liability  only,  but  not  from  liability 
on  account  of  the  antecedent  default  of  the 
administrator,  and  an  order  of  the  county 
court  releasing  the  sureties  on  such  admin- 
istrator's bond  from  liability  for  an  ante- 
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cedent  default  of  the  administrator  Is  a 
nulUty. 

In  re  Green's  Estate,  80  Okla.  256,  196 
Pac.  128. 

S  95.  Neecnity  of  aceoDntniB  and  default  b; 
principal. 

(1013)  Neither  an  administrator  nor  the 
sureties  on  his  bond,  ma^  be  sue<1  for  a 
breach  of  the  administrator's  bond  until 
there  has  been  n  settlement  or  final  account- 
Ins  in  the  (probate)  county  court,  and  a 
decree  entered  therein,  showing  a  balance 
due,  or  some  other  breach  on  the  conditions 
of  the  bond,  and  a  failure  on  the  part  of 
the  administrator  to  comply  with  the  decree 
entered  on  the  settlement  or  accounting. 
Pennington  t.  Newman,  3G  Okla.  604, 
129  Pac.  603. 

$96.  Conclnsiveneu  of  adjndication  against 

principal. 

The  amount  found  due  against  an  admin- 
istrator on  his  final  settlement,  in  the  ab- 
sence of  fraud,  is  conclusive,  not  only  nynn 
him,  but  also  upon  the  sureties  on  his  bond, 
unless  an  appeal  has  been  taken,  or  the  Judg- 
ment has  been  reversed  on  error. 

(1001)  Oreer  t.  McNeal,  11  Okla.  510, 
60  Pflc.  801,  Judgment  affirmed  on  re- 
hearing (1002)  11  Okla.  526.  60  Pac. 
808. 

(1902)  A  Judgment  of  the  probate  court, 
rendered  against  an  administrator  upon  a 
final  settlement  and  accounting,  can  not  be 
collsterally  attacked  by  the  sureties  on  the 
administrator's  bond. 

Greer  v.  McNeal,  11  Okla.  526,  60  Pac. 
803. 

Sureties  on  an  administrator's  bond  are, 
in  the  absence  of  fraud,  concluded  by  the 
decree  of  the  probate  court,  on  a  final  settle- 
ment by  their  principal,  as  to  the  amount 
of  the  prlnclimrs  liability,  though  not 
partira  to  the  accounting.  Judgment  (1001) 
11  Okla.  519,  69  Pac.  891,  affirmed  on  re- 
hearing. 

(1902)  Greer  v.  McXeal.  11  Okla.  520, 
CO  Pac.  Si)3;  (1915)  Boudlnot  v.  I.o- 
cust,  —  Okla.  — ,  151  Pac.  579. 

(1013)  A  decree,  duly  entered  on  a  final 
accounting  by  a  county  court,  in  the  absence 
of  mistake  or  fraud,  and  from  which  no 
appeal  has  been  taken,  is  conclusive  on  the 
administrator  and  the  sureties  on  his  bond. 
Sblpman  t.  Brown,  36  Okla.  623,  130 
Pac.  603. 

3  97.  Actions. 

( 1013 )  Under  Indian  Territory  Stat- 
ute 1890.  I  100  (Mansf.  Dig.,  I  43),  an  ad- 


ministrator de  bonis  non  may  proceed  at  law 
against  his  delinquent  predecessor  and  bis 
sureties,  or  either  of  them,  to  recover  any 
part  of  the  estate  which  the  preceding  ad- 
ministrator may  have  in  his  possession. 

Shlpman  v.  Brown,  30  Okla.  623,  130 
Pac.  603. 

(1018)  A  creditor  can  not  sue  on  an  ad- 
ministrator's bond  unless  his  claim  has  been 
established  by  a  Judgment  or  allowed  by  ttie 
county  court  In  the  progress  of  administra- 
tion, but,  when  such  a  transcript  thereof  duly 
filed  In  the  coimty  court,  and  the  adminis- 
trator has  property  belonging  to  the  estate 
sufficient  to  pay  expenses  of  administration 
and  all  claims  against  the  estate,  but  refuses 
to  pay  such  claim,  though  ordered  by  the 
county  court  to  sell  property  of  the  estate 
to  pay  debts,  a  suit  against  the  sureties  on 
the  administrator's  bond  will  lie  by  such 
creditor  on  the  claim  so  establl^ed,  not- 
withstanding there  has  been  do  final  settle- 
ment and  accounting  In  the  county  court 
The  ease  of  Pennington  t.  Newman,  36  Okla. 
504.  129  Pac.  607,  distinguished. 

I'nited  States  Fidelity  &  Guaran^  Co. 
V.  Clutter,  74  Okla.  — ,  170  Pac.  754. 

EXECUTORY  CONTRACTS. 

Consideration  for  note,  see  Bills  and  Note^ 
§  109. 


EXEMPLARY  DAMAGES. 

See  Damages;  Punitive  Damages. 

Action  for  fraud  and  deceit,  see  Fraud,  I  37. 

Can  not  consider  unless  so  instrucCed.  see 

Damages,  8  112 
For  injuries  to  passenger,  see  Carriers,  1 171. 
In  general,  see  Damages,  SS  49,  50. 
In  replevin  suit,  see  Replevin,  {  48. 
Liability  of  sureties  on  official  bonds.  Bee 

Officers,  S  51. 
Office  of,  see  Damages,  f  45. 
Proof  of  financial  condition  of  defendant. 

sec  Damages,  I  04. 
Right  to  return  verdict  for,  see  Damages, 

I  112. 

Theory  of,  see  Damages,  |  45. 

When  recoverable,  see  Damages,  I  40;  Car- 
riers, {  146. 

When  allowable  in  replevin,  see  Replevin, 
S  48. 

When  entitled  to  recover,  se^  Damages,  S  48. 

EXEMPLIFICATIONS. 
As  evldoice,  see  Evidence,  II  150,  165. 
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EXEMPTIONS. 

This  topic  INCLUDES  statutory  and  constitutional  exemptions  from  liability  to 
seizure  and  sale,  under  legal  process  for  payment  of  debts,  of  the  property  of  debtors; 
nature  and  effect  In  general;  persons  entitled;  proper^  exempt;  waiver  of  right;  pro- 
tection and  enforcement  of  right. 

It  EX(^LrDRf^  exemption  from  forced  sale  of  real  property  as  homestead  (Home- 
Mtcad):  exenijitlon  of  pmperty  of  decedents  from  administration,  and  allowances  ttaere- 
from  to  widow  or  children  of  decedent  (Kxpcutors  and  Administrators) :  and  exemption 
from  taxation  (Taxittion). 

Analysis. 

I.    Nature  and  Extent. 

(A)  Nature,  Creation,  Duration,  and  Effect  in  General. 
§  1.    Construction  of  exemption  laws  in  general. 

(B)  Persons  Entitled. 

§  2.  Head  of  family  and  members  thereof. 

§  3.  Married  women. 

§  4.  Residence. 

§  5.   Domicile  in  general. 

(C)  Property  and  Rights  Exempt. 

§  6.  Food  and  provisions. 

§  7.  Household  goods. 

§  8.  Domestic  animals  and  food  therefor. 

§  9.  Tools  and  implements  of  trade. 

§  10.  Earnings^  wages,  or  salaries.   

§  11.  Life  insurance. 

§  12.  Partnership  property. 

U.   Transfer  of  Incumbrance  of  Exempt  Property. 

§  13.    Rights  of  purchasers  as  to  exemption. 

III.  Waiver  or  Forfeiture. 

§  14.    Power  to  waive. 

§  15.    Mortgage  or  pledge  as  waiver. 

IV.  Protection  and  Enforcement  of  Rights. 

§  16.  Process  or  other  proceedings  as  against  which  exemptions  may 

be  allowed. 

§  17.  Duties  of  officer  making  levy. 

§  18.  Necessity  for  claim. 

1 19.   In  general. 

§  20.  Persons  who  may  make  claim. 

§21.  Time  for  making  claim. 

§  22.  Presentation  and  filing  of  claim. 

§23.  Contest  and  determination  of  claim. 

§24.  Nature  and  form  of  action. 

§  25.   Replevin. 

§  26.   Actions  for  damages. 

§27.   Injunction  in  general. 

§  28.  Injunction  against  proceedings  in  another  state. 

§  29.  Evidence. 
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EXEMPTIONS,  I,  <A),  (B),  (C). 


Cross-References. 


See  Homestead. 

Abandonment  of  bomestead  exemptiou,  see 
.  Homestead.  I  62. 

Allowance  to  surviving  wife  from  estate  of 
decedent,  see  Esoeutors  and  Adniinistra- 
tors,  S  34. 

l>emand  for  return  of  exempt  jiroiH-rty  levied 
on,  see  Sheriffs  and  Constables,  §  24. 

From  liability  for  debt,  see  Publlt-  Ljinds, 
I  50. 

From  serviee  of  summons,  see  Process,  §  32. 
From  taxHtlou,  see  Taxation,  88  06-60. 
Homestead  exemption,  see  Fraudulent  Cun- 

veyauees,  8  15;  Homestead,  f|  9.  33. 
Indian  lands  from  taxation,  see  Taxation, 

i  ei. 


Of  agents  of  federal  government  from  state 
taxation,  see  Taxation.  8  6. 

Of  allotted  lands  from  taxation,  see  Consti- 
tutional I^w,  8  OS:  Taxation.  8  04. 

Of  bankrupt,  see  Bankruptcy,  8  78. 

Of  federal  and  stute  officers  and  a^rents  from 
jftiriilsbment.  see  Uarnlshment,  §  7. 

Of  Kovorniiieiit  ins tru mentalities  from  taxa- 
tion, see  Taxation,  8  0. 

Of  itersous  from  liability  for  carrying  weap- 
ons, see  Weapons,  8  5. 

Of  property  from  taxation,  see  Taxation, 
8  70. 

Of  rights  In  public  lands,  see  Public  Lauds. 
8  56. 

Vested  rights  in.  see  Tiidians.  8  5. 


I.   NATURE  AND  EXTENT. 

(A)    NATURE.   CREATION,  DURATION, 
AND  EFFECT  IX  GENEUAU 

8 1.    Construction  of  exemption  laws  in  gen- 
eral. 

(1Ni)0)  Kxeiuptioii  laws  hviWA  remedial 
will  be  lilierally  construeil  and  when  it  does 
not  clearly  api>eflr  whether  certain  property 
is  or  is  not  embraced  wltlitn  the  exempting 
statute,  the  debtor  will  generally  be  allowed 
the  lieneflt  of  the  doubt. 

Nelson  V.  Flffhtmaster,  4  Okla.  38,  44 
Pac.  213. 

(11)13)  Tlie  puriKise  of  exemptiou  statute 
is  to  protect  families  and  preserve  tbeni  from 
want. 

Anderson  v.  (.'anady.  37  Okla.  171,  131 
I'ac.  607. 

riOlo)  Exemptiou  laws  should  be  liber- 
ally construed  In  favor  of  the  exemption; 
and,  where  there  is  a  doubt  as  to  whether 
or  not  the  property  is  exempt,  the  doubt 
should  be  resolved  In  favor  of  the  exemiitiun. 
Phelan  v.  I^cey.  51  Okla.  303,  151  Pac. 
1070. 

Exemptlim  laws  stiould  uhviiys  rweivc  a 
lilieral  construction. 

(1015)  Hoyt  V.  Pullmiiii.  51  Okla.  "17. 
\m  Pac.  380;  (1018)  Field  v.  Goat. 
70  Okla.  —,173  Pac.  304. 

(lOlS)  Tlie  rule  that  exemption  statutes 
are  not  favored  and  are  to  strictly  ,c<m- 
Mtrued  does  not  ajiply  In  this  sttite,  but  such 
statutes  will  l>e  given  a  reasonable  construc- 
tion in  favor  of  the  puri»oses  nnd  objects  of 
tiic  e.\en)ptlon  authorized. 

State  ex  rel.  Ijinkfofd  v.  Collins,  70 
Okla.  — ,  174  Pac.  5(W. 


(B)  PEHSONS  ENTITLED. 

8  2.   Head  of  family  and  members  tliereof. 

(10(^)  To  constitute  a  person  a  head  of 
a  family  within  the  exemption  laws,  there 
must  at  least  be  a  condition  of  dependence 
on  the  part  of  the  other  members  upon  the 


head,  inul  either  a  legal  or  moral  obligation 
on  his  part  to  supi>ort  and  iiialutaln  them, 
Kolater  v.  King,  13  Okla.  37,  73  Pac. 
291. 

(10<K^)  A  debtor,  who  resides  with  bis 
widowetl  mother  and  two  sisters,  who  are 
wholly  di'r)emlent  ujhhi  him  for  their  su]*- 
poir,  is  entitled  under  Stat.  1S!13,  8  '2M-\ 
(Wilson's  Uev.  &  Ann.  Stat  liHXl.  §  2985), 
Hs  tbe  head  of  the  family,  to  hold  exempt 
from  seizures  by  garnlsbmeut  his  current 
wiigas,  and  earnings  for  iienional  or  pro- 
fessional services  earned  within  the  last 
ninety  days. 

•Rolater  v.  King.  13  Okla.  37,  73  Pac. 
291. 

8  3.   Harried  women. 

(l!)lfi)  T'nder  Uev.  Uiws  1!H0.  §  .'1342. 
houseliolil  ami  kitchen  furniture  owned  by 
the  wife,  who  is  su|t|M>rted  by  and  resides 
with  lier  husband,  can  not  be  claimed  by 
her  as  exempt,  for  under  the  stntnte  the 
exeuiptlou  Is  to  the  liead  of  the  family,  ami 
i  .Tt.*>i)  designates  tbe  husband  as  tbe  bead 
of  the  family.  Held,  that  under  the  facts 
of  this  case,  as  discloseil  by  the  record,  the 
household  furniture  levied  uiwn  is  not  ex- 
empt from  execution,  and  the  Judgment  of 
the  lower  court  refusing  an  Injunction 
against  Its  sale  to  satisfy  ii  debt  due  by  the 
wife  was  not  error. 

Nicholson  V.  BInion.  50  Okla.  113,  15S 
Pac.  3S4. 

8  4.  Residence. 

§  5.   Domicile  in  general. 

(IsiK))  A  defendant  is  eutltletl  to  exemi»- 
tious  only  when  a  bona  tide  resident  of  the 
territory  aiul  the  action  is  one  to  recover  a 
debt  dne  by  contract 

Reeves  v.  Reeves,  2  Ind.  Tor.  444,  51  S. 
W,  1079. 


(C)  PROPERTY  AND  RIGHTS  EXEMPT. 

8  6.   Food  and  proviaioiu. 

(1915)  Chickens  and  duck  on  hand  or 
growing  for  home  consumption  are  exempt 
under  Rev.  Ijhws  1010,  3  3342,  subd.  15, 
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proTldlug  that  "all  provisions  and  forage  on 
hand,  or  growing  (or  borne  consumption,  and 
for  the  use  of  exempt  stock  for  one  year," 
shall  be  exempt. 

Phelan  v.  Lacey,  51  Okla.  393,  151  Pac. 
1070. 

S  7.  HoDsebold  goods. 

(1913)  A  piano  comes  within  the  term  of 
"household  and  kitchen  furniture,"  as  the 
same  is  used  In  our  personalty  exemption 
statute  (Comp.  Laws  1909,  §  334G;  Sess. 
Laws  1905,  p.  255). 

Cook  V.  Fuller,  35  Okla.  339,  130  Pac. 
140. 

S  8.   Domestic  animals  and  food  therefor. 

(1896)  Under  Stat  1893,  9  2844  {Wilson's 
Rev.  ft  Ann.  Stat  1903,  f  2985),  exempting 
"one  yoke  of  work  oxen."  a  two  year  old 
steer,  and  a  two  year  old  bull,  which  have 
heen  yoked  together  a  few  times,  and  are 
twing  kept  and  intended  by  the  owner  for 
work  oxen,  are  within  the  intent  and  pur- 
pose of  the  statute,  and  are  exempt 

Nelson  t.  Fightmaster,  4  Okla.  38,  44 
Pac.  213. 

(1896)  Where  a  debtor  owned  two  cows, 
which  were  giving  milk,  and  three  two  year 
old  heifers  with  calf,  which  had  never  been 
milked,  but  were  being  raised,  kept,  and  In- 
tended for  family  use  as  milch  cows,  the 
heifers  were  exempt,  under  Stat  1893,  i  2844 
(Wilson's  Rev.  &  Ann.  Stnt.  1903,  f  2085), 
exempting  "five  milch  cows." 

Nelson  v.  Flghtmaster,  4  Okla.  38,  44 
Pac.  213. 

1 9.  Took  aod  implemoDlB  of  trade. 

(1806)  A  well-boring  apparatus  and  der- 
rick, used  for  hire,  and  only  occasionally 
used  on  the  farm,  Is  not  exempt,  under  Stat. 
1893,  §  2844  (Wilson's  Itev.  &  Ann.  Stat 
1903,  §  298^),  exempting  all  implements  of 
husbaudrj'  used  on  the  homestead. 

Nelson  V.  Flghtmaster,  4  Okla.  38,  44 
Pac.  213. 

(1010)  A  iiaiwr  cutter,  weighing  085 
pounds,  and  a  card  cutter,  weighing  from 
three  to  eight  pounds,  both  being  machinery 
operated  by  hand,  belonging  to,  us^,  and 
necessary  in  conducting  the  business  of  a 
printer,  who  is  the  bend  of  a  family  residing 
in  the  state,  are  exempt  under  Coinp.  Laws, 
1909.  i  334(i,  sulMl.  5,  providing  that  there 
"shall  be  reserved  to  every  family  residing 
in  the  state,  exenipt  from  attachment  or 
execution  and  every  otlier  species  of  forced 
sale  for  the  payment  of  debts,  •  •  •  all 
tools,  apparatus,  ami  books  belonging  to  and 
used  In  any  trade  or  profession." 

Brummage  r.  Kenworthy,  27  Okla.  431, 
113  Pac.  984. 

(1911)  A  turning  latlie  weighing  GOO 
pounds,  being  a  machine  operated  both  by 
foot  and  engine  power,  belonging  to,  used, 
and  necessary  in  conducting  the  business  of 
a  machinist  In  his  repair  shop,  he  being  the 
head  of  a  family  and  residing  in  tbe  state, 
is  exempt,  under  Comp.  Laws  1909.  8  3346, 
8ui)-8cc.  5,  providing  that  there  "shall  be 


reserved  to  every  family  residing  in  the 
state  exempt  from  attachment  or  execution 
and  every  other  species  of  forced  sale  for 
the  payment  of  debts:  •  •  ♦  Fifth,  all 
tm)ls,  ai^paratus  and  books  belonging  to  and 
uneil  in  any  trade  or  profession." 

Smith  v.  Roads,  29  Okla.  815,  119  Pac. 
627. 

(1915)  The  provisions  of  Rev.  Laws  1910. 
S  3342,  exempting  from  execution  all  tools, 
apparatus,  and  books  belonging  to  and  used 
in  any  trade  or  profession,  do  not  api^  to 
an  Ice  box,  meat  chopper,  or  weighing 
scales  useil  by  a  retail  meat  dealer. 

Edgin  V.  Bell-Wayland  Co.,  —  Okla.  — , 
149  Pac.  1145. 

(1915)  A  retail  meat  dealer  is  a  "voidor 
or  merchant"  and  not  engaged  In  a  "trade" 
or  "profession." 

Edgin  V.  Bell-Wayland  Co.,  —  Okla.  — , 
149  Pac.  1143. 

(1913)  Knives,  saws,  meat  blocks,  meat 
racks,  scales,  pans,  a  sanaage  mill,  .an  ice 
box,  etc.,  when  necessarily  used  in  the  con- 
duct of  a  butcher  shop  by  the  owner  thereof, 
who  Is  the  head  of  a  family  and  a  resident 
of  this  state,  and  who  Is  a  practical  and 
skilleil  butcher,  pursuing  that  trade  or  call- 
ing for  a  livelihood,  are  exempt  as  "tools 
and  apparatus"  of  the  butcher's  trade,  under 
the  laws  of  this  state. 

Hoyt  V.  Pullman,  51  Okla.  717,  1S2  Pac 
386. 

(1915)  Tbe  art  of  butcherii^  animals  and 
preparing  and  cutting  the  carcasses  Into 
suitable  portions  for  the  retail  trade,  and 
tbf  convenient  uses  of  the  household,  is  a 
"trade,"  within  the  purview  and  meaning  of 
Rev.  Ijxws  1910,  S  3342,  subd.  5,  relating  to 
exemptions. 

lloyt  v.  Pullman,  51  Okla.  717,  152  Pac. 
386. 

§  10.   Earnings,  wages,  or  salaries. 

( 1 897 )  Debts  due  the  proprietor  and 
keeper  of  a  public  hotel  for  boarding  and 
acconiniodntion  of  guests  are  in  no  sense  the 
earnings  for  personal  or  professional  services 
of  sucli  proprietor  or  keeper,  and  are  not 
exenitit  from  garnishment,  under  tbe  pro- 
visions of  Stat  1S93,  ch.  34,  8  1,  subd.  16 
(Wilson's  Rev.  &  Ann.  Stat  1903,  8  2985). 
Voust  V.  Willis,  5  Ol!l«.  170,  49  Pac.  56. 

(1916)  Under  Rev.  Laws  1910.  §  3342, 
subd.  10,  all  current  wages  and  earnings  for 
personal  or  professional  services  earned 
within  the  last  ninety  days  is  reserved  to 
the  bend  of  every  family  residing  in  the 
state,  exempt  from  attachment  or  execution, 
ami  every  other  species  of  forced  sale  for 
tbe  payment  of  debts. 

Itnrteldes  Seed  Co.  v.  Gunn,  61  Okla.  93, 
159  Pac.  502. 

(1910)  Tlie  object  of  Rev.  Laws  1910, 
§  5199,  is  to  give  to  the  head  of  a  family 
his  current  wages  or  his  personal  earnings 
in  whatsoever  manner  acquired  for  his  per- 
sonal services  earned  within  tbe  time  specl- 
Hed  by  the  statute,  aod  he  is  entitled  thereto, 
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althoni^  his  wages  or  bis  earnings  for  his 
personal  services  may  be  reserved  to  him 
under  a  contract  whereby  he  is  to  receive 
80  much  for  the  Job  performed. 

Barteldes  Seed  Co.  v.  Gunn,  61  Okla.  05, 
159  Pac.  502. 

(1016)  rnder  Rev.  Laws  1910,  S  5190, 
the  earnings  of  a  debtor,  who  Is  a  resident 
of  this  state,  for  his  personal  services  at 
any  time  within  three  months  next  preced- 
li^  the  issuing  of  an  execution,  attachment, 
or  garnisbmeut  process,  can  not  be  applied 
to  the  payment  of  his  debts  when  it  Is  made 
to  appear,  by  the  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for 
the  maintenance  of  a  family  aupported 
wholly  or  partly  by  his  labor. 

Barteldes  Seed  Co.  v.  Ounn,  61  Okla.  85, 
150  Pac.  502. 

S  11.   Life  innirsncc. 

<1018)  The  repression  "to  be  paid,  pro- 
vided or  rendered,"  lu  Rev,  Laws  1910, 
8  3498,  exempting  from  leKal  process  "the 
money  or  other  benefit,  charity,  relief  or  aid 
to  be  paid,  provided  or  rendered,"  by  fra- 
ternal insurance  associations,  la  merely  de- 
scriptive of  the  benefits  which  the  statute 
authorizes  such  associations  and  the  mem- 
bers thereof  to  provide;  It  being  contem- 
{Mated  that,  the  benefits  not  existing  at  the 
time  of  enacting  the  law,  Uiey  would  after- 
wards be  provided  for  and  wonid  Inure  or 
accrue  In  futuro,  and  the  expression,  l>elng 
descriptive  of  the  benefits  and  not  of  exemp- 
tion, does  not  limit  the  exemption  to  any 
particular  time  or  to  any  condition  other 
than  as  expressed  in  this  section. 

State  ex  rel,  Lankford  v.  Collins,  70 
Okla.  — ,  174  Pac.  SfiS. 

S  12.  Partnership  property. 

(1899)  When  partnership  property  Is 
levied  on  under  attachment,  a  partner  sued 
can  not  claim  exemption  therein,  whether 
tbe  debt  be  against  the  partnership  or  the 
defendant. 

Hart  V.  Hlatt,  2  Ind.  Ter.  245,  48  S.  W. 
1038. 

<1899)  A  partner  has  no  exemption  out 
of  partnership  assets,  when  they  are  levied 
upon  under  legal  process. 

Hart  V.  Hlatt,  2  Ind.  Ter.  245,  48  S.  W. 
1038. 


II.  TRANSFER   OF   INCUBfBRANCE  OF 
EXEMPT  PROPERTY. 

S  13.   Rights  of  purchasere  ae  to  exemption. 

( 1916 )  Tbe  sale  of  personal  property, 
"exempt  from  execution  or  liens,"  does  not 
render  such  property  subject  to  attacbment 
in  an  action  upon  an  unsecured  claim  against 
the  vendor. 

Cook  V.  Carter,  61  Okla.  62,  160  Pac. 
877. 

III.  WAIVER  OR  FORFEITURE. 

S  14.   Power  to  waive. 

(1914)  The  right  of  exemption  Is  a  per- 
sonal privilege,  which.  In  order  to  be  availed 


of,  must  be  claimed  1^  the  dcdbtor,  and  he  Is 
not  compelled  to  take  advantage  of  It,  but 
may  let  his  property  go  to  sale,  either  by 
choice  or  neglect 

Parsons  v.  Evans,  44  Okla.  751,  145  Pac. 
1122. 

S  15.  Mortgage  or  pledge  as  waiver. 

(1896)  Property  exempt  by  law  from  at- 
tachment and  execution  does  not  become 
subject  to  attachment  or  execution  because 
of  the  fact  that  the  owner  gives  a  chattel 
mortgage  thereon. 

Irwin  V.  Walling,  4  Okla.  128,  44  Pac. 
219. 

(11)13)  A  debtor's  right  to  exemption  as 
against  an  attaching  creditor  is  not  affected 
by  the  fact  that  be  had  given  a  mortgage  on 
tbe  chattels. 

McComb  V.  Watt,  39  Okla.  412,  136  Pac. 
361. 

(1915)  The  execution  of  a  chattel  mort- 
gage on  property  exempt,  to  one  not  the 
head  of  a  family  under  Rev.  Laws  1910, 
8  3345,  does  not  render  such  property  sub- 
ject to  seizure  and  sale  under  execution 
issued  on  a  Judgment  rendered  on  an  unse- 
cured debt. 

Byers  v.  Ingraham,  51  Okla.  440,  151 
Pac.  loet 

IV.  PROTECTION  AND  ENFORCEMENT 
OF  RIGHTS. 

§  16.   Process  or  other  proceedings  as  against 
which  exemptions  may  be  allowed. 

(1S!)9)  Under  Mansf.  Dig.,  5  3000  (Ind. 
Ter.  Ann.  Stat.  1809,  8  2121),  providing  that 
a  debtor,  t>y  filing  a  schedule  of  exemptions, 
may  obtain  a  suiiersedeas  against  an  execu- 
tion, the  filing  of  a  schedule  of  exemptions 
of  personal  proi>erty  and  obtaining  a  super- 
sedeas staying  an  execution  will  not  defeat 
title  acquired  under  a  second  execution 
against  the  same  property,  though  such  sec- 
ond execution  was  issued  within  thirty  mln- 
ute.s  after  the  supersedeas  against  the  first 
was  allowed,  but  a  separate  supersedeas 
must  be  obtained  for  each  execution  issued, 
in  order  to  defeat  title  acquired  thereunder. 
Parker  v.  Independence  Produce  Co.,  2 
Ind.  Ter.  561,  53  S.  W.  335. 

S  17.  Duties  of  officer  making  levy. 

Under  the  statutes  In  this  state.  It  Is  no 
part  of  the  duty,  nor  Is  It  the  right  of  an 
officer  holding  an  execution,  to  select  and 
set  apart  the  judgment  creditor's  exempt 
property;  neither  is  It  his  duty  to  advise 
him  as  to  his  right  to  certain  exemptions, 
but  the  riftbt  to  claim  and  select  exempt 
property  rests  wholly  with,  and  can  be  exer- 
cised only  by,  the  judgment  debtor. 

(I!tl4)  Parsons  v.  Evans,  44  Okla.  751, 

145  Pac.  1122;  (1916)  Sale  v.  Sblpp, 

58  Okla.  598,  160  Pac.  602. 

S  18.  Necessity  for  clann. 
§  19.  — -  In  general. 

See  8  17. 

Parsons  v.  Evans,  44  Okla.  751.  145  Pac. 
1122. 
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(1912)  Under  the  rule  Uint  a  debtor  is 
excused  by  unavotdable  acctdent  or  mistake 
]n  failing  to  make  tbe  claim  for  bis  exemp- 
tions under  tbe  procedure  laid  down 
Btatute.  an  "accident"  is  an  event  which, 
under  the  circumstances,  is  unusual  and  un- 
expeete<l,  or  the  happening  of  an  event  with- 
out the  concurrence  of  the  will  of  the  person 
by  wlioHc  agency  it  was  caused. 

Ho<-ker  v.  Carroll.  ;t5  Okla.  11)0,  I2i)  Pac. 
50. 

( li)14 )  Wliei-e  a  Judgment  defendant, 
liaving  more  pmperty  of  a  certain  class  than 
is  exenipt  by  statute,  desires  to  claim  his 
exemptions  out  of  tlie  whole,  it  ii*  bis  duty 
to  promptly  inform  the  ofQcer,  holding  tbe 
procens,  of  tbe  particular  proi»erty  8ele<'teti 
and  claimed  as  exempt  from  levy. 

I'nrson  v.  Kvant*.  44  Okla.  7.11,  14.1  Pac. 
1122. 

(lOKi)  Where  rlie  wife  nf  dofembint  in 
n  writ  of  attachment  desires  to  claim  as 
exempt  to  tbe  family  any  jiortlon  of  tbe 
proiwrty  levied  ufwu,  it  is  her  duty  to  inform 
the  ottlcer  holding  tbe  process  of  tbe  particu- 
lar proiierty  claimed  as  exenipt. 

Sale  V.  Shlpp,  r.s  Okla.  rm.  lOO  Pac. 

502. 

S  20.   Persons  who  may  make  claim. 

(1011)  Wliere  iiersimal  pro|>erty  reserved 
to  the  fandly  by  an  act  anieudinK  Itev.  Stat. 
1N!«,  cb.  ;t4.  S  1  (Sesa.  Ijiws.  liX),"!.  ch.  IS. 
§  1).  is  attached  and  sold  by  the  sheriff  for 
the  debt  of  the  husband,  tbe  wife  may  claim 
tbe  same  as  exempt  and  Hue  for  n  conversion 
thereof,  on  tbe  bushand  falling  to  do  so. 

Binlon  V.  Ijie,  2S  Okla.  430,  114  Pac. 
618. 

(IIUS)  'Jlie  exeni](tion  from  legal  process 
of  tbe  money,  other  benetit.  charity,  relief, 
or  aid  provided  for  in  Hev.  Ijiwa  IftlO,  %  3498, 
may  be  revoked  In  favor  of  any  beneficiary 
in  a  certificate  of  Insurance  on  tbe  life  of 
n  member  of  a  frnteninl  insurance  associa- 
tion whether  such  beneflcbiry  is  a  nonresi- 
dent or  resident  of  the  state. 

State  ex  re!.  T.4inkford  v.  Collins,  70 
Okla.  — ,  174  Pae.  5(ifi. 

§  21.   Time  for  making  claim. 

(1012)  Where  the  Unlteil  States  com- 
niissioner  for  P.  commissioner's  district,  after 
issuing  an  execution  based  on  a  judgment 
on  a  contract  absented  himself  from  snid 
district  HO  that  tbe  Judgment  debtor  could 
not  give  notice  of  his  intention  to  claim  as 
exempt  a  mare  leviwl  uimn  execution,  which 
he  was  entitled  to  claim  as  exempt  under 
tlie  law  then  in  force  in  the  Iudi:in  Terri- 
tory, and  at  tbe  executlcui  sale  the  debtor 
gave  notice  of  his  intention  to  claim  the 
mare  as  exempt,  in  nn  action  in  re|»levin  by 
him  against  tbe  execution  purcluiser  for  pos- 
session of  the  nmre,  it  was  held  that  lie  was 
entitled  to  recover. 

Hocker  v.  Carroll,  35  Okla.  2!>0.  120  Pac. 
56. 

S  22.   Presentation  and  filing  of  claim. 

(1906)  Mnnsf.  Dig.,  S  3006  (Ind.  Ter. 
Ann.  Stat.  1800,  8  2121),  where  an  execution 


debtor  gave  the  statutory  notice  of  bis  ap- 
plication for  exemption,  and  the  attorney 
for  the  execution  creditor  resisted  It,  and 
after  tbe  supersedeas  was  issued  tbe  same 
was  delivered  to  the  attorney  of  tbe  creditor 
who  forwarded  it  to  the  constable  making 
the  levy  but  he  did  not  receive  it;  held  that 
the  debtor  had  complied  with  tbe  statute 
to  secure  his  exenipt  property  from  sale,  as 
be  was  not  require^l  to  serve  the  supersedeas 
on  the  constable. 

Minor  v.  Etlwanls,  C  lud.  Ter.  438,  OS 
S.  W.  151. 

S  23.   Contest  and  detemunaiion  of  claim. 

(1018)  A  creditor  who  seeks  by  gamfata- 
meut  to  reduce  tbe  money  due  to  the  b»e- 
ficiary  in  a  certificate  of  life  Insurance  duly 
Issued  by  a  fraternal  Insurance  association 
as  dedned  by  statute  can  not  raise  tbe  ques- 
tion of  the  dependence  of  the  beneficiary  on 
tl«'  insurwl  in  order  to  relieve  tbe  fund  from 
operation  of  tbe  law  rendering  it  not  liable 
for  tbe  debts  of  tbe  beneficiary. 

State  ex  rel,  Lankfortl  v.  Collins,  70 
Okla.  — ,  174  Pac.  ,m 

S  24.   Nature  and  form  of  action. 
3  25.   Replevin. 

(IJKHJ)  An  owner  of  exempt  property  sold 
under  execution  notwithstanding  bis  com- 
liliance  with  Mansf.  Dig.,  S  3006  (Ind.  Ter. 
Ann.  Stut.  ISOO.  I  2121),  prescribing  the 
method  of  claiming  property  as  exempt,  may 
umlntaln  replevin  therefor  against  tlie  pur- 
<-lui  ser. 

Minor  V.  Krtwards,  6  Ind.  Ter.  438,  98 

S.  W.  l.'Sl. 

§  26.  Actions  for  damages. 

(tOi;t)  A  i>etition.  which  alleges  that 
plaintiff  and  defendant  are  residents  of  Okla- 
honm.  that  plaintiff,  by  contract  of  employ- 
ment made  in  this  state.  Is  working  In  this 
state  for  a  railroad  company,  that  plaintllT 
was  Indebted  to  one  of  tbe  defendants,  and 
that  the  other  defendant  was  an  attorney, 
und  that  the  defendauts  cons|)ired,  combined, 
and  confederate<l  together  for  the  purpose 
of  defeatbig  plalntllTs  right  to  exemptions 
under  the  laws  of  Oklahoma,  and  for  that 
pnr]>ose  brought  suit  in  another  state  Into 
which  tbe  lines  of  tbe  railroad  company  for 
which  be  works  extends,  and  by  garnishment 
proceedings  collected  wages  earned  within 
sixty  days  Iwfore  the  action  was  liegun. 
states  II  cause  of  action  for  damages  agaln^ 
both  defeudnnts. 

Anderson  v.  Canaday,  37  Okla.  171.  131 
I'ac.  mr. 

(10i;[)  A  creditor  who  brings  garnish- 
ment procee<iings  In  another  state  in  order 
to  avoid  the  r^bt  of  the  debtor  under  the 
exemption  laws  of  this  state,  and  under  such 
proceedings  collects  such  d^t  is  liable  in 
damages  to  the  debtor,  and  tiie  failure  of 
the  debtor  to  a^ieal  and  defend  in  such  suit 
does  not  estop  him  from  recoTering  such 
damages. 

Anderson  v.  Canaday.  37  Okla.  171,  131 
Pac.  007. 
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S  27.   Injunction  in  general. 

(1806)  Injunction  is  the  proper  i-eiuedy 
for  the  protection  of  property  exempted  by 
the  statute,  as  against  the  sheriff  who  seizes 
on  such  property,  to  present  the  sale  of  the 
property,  for  the  debts  of  the  owner. 

Nelson  V.  Fightiuaster,  4  Okla.  38,  44 
Pac.  218. 

{28.  Injunction  against  prMeedings  in  an* 
other  atate. 

(190:1)  AVhere  plaintiff  and  defendant 
were  both  residents  of  the  Indian  Territory, 
and  defendant  sued  piaintlff  in  a  foreign 
Jurisdiction  for  less  than  $20.  and  attached 
[iroiwrty  which  would  have  been  exempt  In 
the  Indian  Territory,  held  that  as,  under 
Mansf.  Dig..  §  3006  (Ind.  Ter.  Ann.  Stat. 
1W)9.  g  2121).  plaintiff  could  have  appealed, 
notwithstaniliug  that  the  right  of  appeal  in 
;!cueral  from  Justices'  Judgments  is  limited 
to  cases  involving  more  than  $20,  the  foreign 
action  resulted  in  depriving  plaintiff  of  his 
rights,  and  operated  as  a  fraud  on  the  lay/a 
of  the  Indian  Territory,  so  that  a  suit  to 
restrain  the  farther  prosecution  of  the  for- 
eign action  was  to  prevent  such  fraud,  and 
not  merely  to  stay  proceedings,  within  the 
prohibition  of  §  3750  (9  2509). 

Biggs  T.  Colhy,  4  Ind.  Ter.  3S2,  09  S.  W. 
910. 

(1902)  Mansf.  Dig.,  g  3750  (Ind.  Ter. 
Ann.  Stat.  \fWi.  i  2509).  providing  that  no 
injunction  shall  be  Issued  to  stay  proceed- 
ings on  the  Ju^uent  of  a  justice  of  the 
lieace  where  tlie  Judgment  is  less  than  |20, 
does  not  prevent  the  issuance  of  an  injunc- 
tion to  restrain  the  further  prosecution  of 
an  action  in  a  foreign  Jurisdiction,  though 
the  amount  in  dispute  is  less  than  $20,  as 
the  act  can  have  no  extraterritorial  effect. 
Biggs  v.  Colby.  4  Ind.  Ter.  382,  60  S.  W. 
910. 

(1002)  A  creiUtor  residing  In  the  same 
Ktate  with  his  debtor  will  be  enjoined  by 
the  courts  of  that  s^ate  from  prosecuting 
an  nction  in  another  state  to  evade  the 
exemption  laws  of  the  state  of  residence. 
Biggs  V.  Colby,  4  Ind.  Ter.  382,  09  S.  W. 
910. 

{29.  Evidence. 

(1910)  In  order  for  plaintiff  to  recover 
Iiropertj'  as  exempt,  he  must  prove  himself 
n  resident  of  the  state,  and  tbe  head  of  a 
family. 

McClelland  v.  Schmidt,  26  Okla.  5S5,  110 
Pac.  901. 

EXHIBITS. 

Admissible  in  evidence,  see  Pleading,  8  379. 

Attaching  copy  of  written  Instrument  to  pe- 
tition, see  Pleading,  g  135. 

Certified  copy  of  books  attached  to  deposi- 
tions, see  Depositions,  I  15. 

Indictment  for  forgery,  see  Forgery,  S  9. 

Mflkii^  part  of  petition,  see  Pleading,  g  15. 

Motion  to  make  exhibit,  see  Pleading,  S  14S. 

Mutilation  of.  see  Criminal  Law,  g  396. 

Note  as  exhibit  to  complaint  for  foreclosnre 
of  mortgage,  see  Mortgages,  S  121. 


Omission  from  case-made,  see  Appeal  and 

Error,  6  314. 
Petition  construed  in  connection  with,  see 

Pleading,  g  86. 
Striking  exhibit  from  answer,  see  Pleadings. 

g  133. 

When  not  part  of  pleading,  see  Libel  and 

Slander.  §  35. 
Written  Instrument,  see  Indictment  and  In- 

fonuation,  8  20, 

EXPENDITURES. 

Revenues  available  for,  see  Municiiial  Cor- 
jwrations,  S  301. 

EXPENSES. 

Provisions  for  current  exi>ense.s.  sec  States. 
§  32. 

EXPERIMENTS. 

Kvidence  ()f,  see  Criminal  Lhw.  S  210. 
Evidence  where  made  out  of  the  presence  of 

the  Jury,  see  Criminal  Law,  f  216. 
Intoxicating   qualities   of   But»tltutes  for 

litiuor,  see  Criminal  Law,  I  Wi. 

EXPERTS. 

Admissibility  of  expert  evidence,  we  EvI- 
denc-e.  g  257. 

Basis  of  opinion,  see  Evidence,  g  282. 

Character  of  injuries,  see  Evidence,  g  260. 

IVfinltiOM,  see  Criminal  I-aw,  g  267. 

Fircnrnis  and  size  of  bullets  subject  of  ex- 
pert opinion,  see  Criminal  Law,  g  264. 

MhIii  foundntion  for  opinion,  see  Evidence. 
8S  2;J9.  279. 

Xurse  as  expert,  see  Evidence.  §g  275,  281. 

Opinion  of.  see  Evidence.  §  268. 

Qualification  as,  see  Evidence,  g  239. 

Who  are,  sec  evidence,  9  270. 

EXPERT  TESTIMONY. 

Admissibility  of.  see  Criminal  I^iw,  §§  262, 
2C.">.  268. 

Admission — When  cause  for  reversal,  see 
Criminal  I^w.  g  717. 

Answer  to  lij'inthetical  question,  see  Crimi- 
nal Law,  g  271. 

As  to  whether  order  given  employe  was  con- 
tinuing one,  see  Evidence,  S  266. 

Discretion  of  court,  see  Appeal  and  Error, 
§  503. 

Oround  of  ndmisslbilltj-,  see  Evidence,  §  200. 
In  civil  actions,  see  Evidence.  5g  236-203. 
In  criminal  prosecutions,  see  Criminal  Law, 

88  252-264. 

Instruction  as  to.  see  Criminul  Law.  8  430. 
Not  binding  on  Jury,  see  Evidence,  g  294. 
Opinion  as  to  Intoxicating  qualities  of  liquor, 

see  Criminal  Law,  §  254. 
Questions  dependent  on  expert  testimony, 

see  Evidence,  g  264. 
Range  of  bullet,  see  Criminal  I«w,  S  268. 
Refusal  of,  see  Appeal  and  Error,  g  638. 
Scope  of  testimony,  see  Evidence,  g  65. 
Value  of  machine,  see  Evidence,  g  239. 
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We^bt  of  tettimony  of,  see  Criminal  Law, 

S  425;  Evidence^  S  20S. 
When  admissible,  see  Evidence,  B  242. 
Wben  admladon  barmless,  see  Appeal  and 

Error,  S  ^2. 
When  properly  excluded,  see  Criminal  Law, 

S  1S8. 
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EXPLORATION. 

ExduslTOLess  of  rigbt  to  exiAore  for  oils  and 
gas,  see  Mines  and  Minerals.  §  18. 

EXPLOSIONS. 

Of  Kas  due  to  violation  of  statutory  require- 
ment, see  Master  and  Servant,  S  133. 


EXPLOSIVES. 

This  topic  INCLUDES  regulations  relating  to  tbe  manufacture,  sale  and  use  of 
explosives;  criminal  reeQMmslbllity ;  and  liability  for  injuries  from  ^plosions  resulting 
from  negligence. 

It  EXCLUDES  injuries  from  explosion  of  mine  dust  <Minc8  and  Minerals) ;  exi^o- 
slves  a  nuisance  (Xuisance). 


Analysis. 

§  1.  Statutory  and  municipal  regulation  in  general. 

§  2.  Regulations  of  manufacture,  storage,  and  sale. 

§  3.  Injuries  fr(»n  accidental  explosions. 
§4.  In  general. 

§  5.   Illegal  or  negligent  manufacture,  storage,  or  ke^ii^. 

§  6.   Illegal  or  n^ligent  sale. 


Cross-References. 


Assumption  of  risk  by  servant  reQulred  to 
explode  dynamite  cbarves,  see  Master  and 
Servant,  S  64. 


Degree  of  cure  on  master  in  explosion  of 
dynamite,  see  Master  and  Servant,  S  35. 

Negligent  disposal  of  powder  cans,  see  Mas- 
ter and  Servant,  %  151. 


S 1.  Sutntory  and  municipal  regulation  in 
general. 

(1906)  AcU  1903,  p.  380,  ch.  17,  provid- 
ing for  the  iQspectiou  of  oils,  was  enacted  to 
protect  the  public  from  tbe  sale  of  dangerous 
oils;  and  is  to  be  so  interpreted  as  to  rea- 
sonably cany  into  effect  its  objects. 

Bicbardson-Gay  Oil  Co.  v.  Asbton,  17 
Okla.  401,  87  Pae.  662. 

(1906)  Where  oil  is  brought  into  Okla- 
homa and  insijocted  as  required  hy  Acts 
lOaS,  p.  ISO,  ch.  17,  and  then  stored  In  a 
warehouse  outside  of  tbe  limits  of  the  terri- 
tory, and  there  held  In  storage  lu  the  same 
barrels  and  in  same  receptneies  in  which 
It  was  Inspected,  and  In  the  snme  condi- 
tion, and  threafter  sold  to  consumers  within 
the  territory,  tbe  oue  inspec-tiou  satisfies  the 
requirements  of  the  wtatuto,  and  no  second 
inspection  is  necessary. 

Kicbardson-tiay  Oil  Co.  v.  Asbton,  17 
Obla.  401.  87  Pac.  662. 

S  2.   RegnlationB  of  manufacture*  storage  and 
sale. 

(1907)  Laws  1899,  p.  188.  cb.  21,  prohib- 
iting the  sale  of  petroleum  products  except 
of  a  specified  d^ree  of  purity,  is  wltbln  the 


police  imwer  of  tbe  territory  and  may  be 

strictly  enforced. 

Waters-Pierce  Oil  Co.  v.  Desdms,  18 
Oltla.  107.  89  Pac.  212. 

!  3.   Injuries  from  accidental  eqiloaitmB. 
§  4.   In  general. 

(1910)  Leaving  cans  with  small  quan- 
tities of  powder  where  infants  had  access 
to  tbeni.  Is  tbe  proximate  cause  of  Injnir 
to  a  child  from  explosion,  though  the  imme- 
diate cause  was  tbe  strllilng  of  a  match  by 
a  companion  of  the  child. 

Folsom-Morrls  Coal  Min.  Co.  v.  De  Vork, 
10  Olda.  75.  100  Pac.  64. 

(1910)  In  an  action  for  injuries  received 
by  plaintiff  from  tbe  explosion  of  a  tank 
some  time  after  other  explosions,  tbe  ques- 
tion of  contributory  negligence  of  plaintiff 
In  going  near  the  tank  is  for  tbe  Jury. 
American  Oljcerin  Co.  v.  Hill,  255  Fed. 
841. 

(1919)    ^e  burden  of  proving  contrlbI^ 

tory  negligence  of  the  plaintiff  is  upon  the 
defendant. 

American  Glycerin  Co.  v.  Hill,  2S5  Fed. 
841. 
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S  5.  — Illegal  or  negligent  nunnfictiire,  itoi^ 
age,,  or  keeping. 
(1907)  Where  a  corporntion  engaged  In 
the  wholesale  distribution  of  coal  oil.  after 
an  inspection  of  a  tank  of  oil,  as  required 
by  laws  of  the  territory,  hy  accident  mingles 
gasoline  with  the  same,  and  sells  the  same 
to  the  general  trade  as  pure  and  standard 
grade  oil,  without  relnspection  and  without 
notice,  such  sale  is  aa  act  of  negligence 
for  which  it  is  liable  in  damages  resulting 
to  a  person  purchasing  the  same  as  pure  oil 
from  the  vendee  of  the  corporation  so  selling 
and  disposing  of  the  same. 

Waters-Pierce  Oil  Co.  v.  Deseluis,  18 
Okla.  lOT.  89  Pac.  212. 

(1912)  The  action  of  a  railroad  com- 
pany in  permitting  cans  with  small  quanti- 
ties of  powder  to  be  left  on  its  right  of  way 
was  not  the  proximate  cause  of  an  Injury 
to  a  boy  caused  by  premature  exi^oslon  of 
a  quantity  of  powder  gathered  by  another 
boy  from  time  to  time,  which  the  two  were 
handling. 

Pollard  V.  Oklahonin  City  Ry.  Co.,  36 
Okln.  9fi,  128  Pac.  WO. 

9  6.   Illegal  or  negligent  sale. 

(1921)  Where  the  Instructions  given  by 
the  court  fairly  and  reasonably  present  for 
tho  consideration  of  the  Jury  the  issues 
Joined  by  the  pleadings  and  presented  by 
the  evidence^  they  are  sufltelent. 

Spencer  r.  Bolt,  82  Okln.  280,  200  Pac. 
1ST.  . 


(1921)  There  Is  an  Implietl  duty  on  the 
part  of  one  who  sells  ox-plosives  to  give  no- 
tice of  their  dangerous  character,  and,  as  a 
general  rule.  It  may  be  said  that  negligence 
may  consist  in  the  u^Iect  of  some  duty  im- 
posed by  statute,  aa  well  as  by  the  careless 
or  negligent  performance  of  some  obligation 
Imposed  by  law  or  contract.  T<lablllty  for 
damages  because  of 'the  violation  of  a  stat- 
ute or  ordliiance  lmpo.sing  some  duty  on  a 
person  is  not  affected  by  the  fact  that  it 
is  made  a  misdemeanor,  and  that  fact  will 
not  prevent  an  action  for  damages. 

Spencer  v.  Bolt,  82  Okla.  280,  200  Pac. 
187. 


EXPOSITION. 

Corpora  tipn  for  exposition  of  agricoltanl, 
horticultural,  mineral  and  manofacturing 

products,  see  Corporations,  §  5. 

EX  POST  FACTO  LAW. 

Act  reducing  nnD^)er  of  peremptory  chal- 
lenges, see  Constitutional  Law,  $  97. 
Coastittitional  restrictions,  see  Constltntltmal 

IMW,  §S  97-102. 
Definition,  see  Constitutional  lAxvr,  §  90. 
Denial  of  substantial  right,  see  Constltu- 

tioirnl  Law,  S  99. 
Enforcement   of,   see   Constitutional  Law, 

§  100. 

Provisions  of  statute  as  to  transfer  of  crim- 
inal cases  on  admission  of  territory  as 
state,  see  Constitutional  Law,  9  101. 

Qua  lillcut  loos  of  witnesses,  see  Constitutional 
Low,  §  100. 

Statute  changing  number -of  peremptory  chal- 
lenges, see  Constitutional  I^w,  S  101. 

EXPRESS  COMPANIES. 

Action  for  loss  of  goods  as  In  contract  or 

tort,  see  Action,  fi  10, 
Liability  for  express  matter,  see  Carriers, 

9  7S. 

Requirement  by  corporation  commisdon  to 
give  additional  suspending  bond,  see  Car- 
riers, 9  4. 

EXPULSION. 

Of  member  of  mutual  benefit  insurance  so- 
ciety, see  Insurance.  9  212. 

EXTENSION. 

Of  chattel  mortgage  to  other  debt^,  see  Chat- 
tel Mortgages,  §  42. 

Of  time  for  completion  of  case-made,  see 
Appeal  aud  Error,  9  310. 

Of  time  for  commencing  proceedings  for  re- 
view, see  Appeal  and  Error,  9  204. 

Of  time  for  filing  or  pres^tatlon  of  bills  oD 
exception,  see  Kxceptlonc^,  Bill  of,  9  9. 

Of  time  for  filing  record  on  appeal  or  error, 
see  Appeal  and  Error,  9  339. 

Of  time  for  making  and  presenting  case- 
made,  see  Appeal  and  Error ;  Case-made. 

Of  time  to  principal  as  discharge  of  surety, 
see  Principal  and  Surety,  9  32. 


EXTORTION. 

This  topic  INCLUDES  the  obtaining  or  attempting  to  obtain  from  another  under 
color  of  official  right,  money  or  property,  more  imrttcularly  by  the  claiming  of  exces- 
sive fees  by  a  public  officer;  and  criminal  resironsibllity  therefor. 

It  EXCLUDES  obtaining  money  by  threats  (Threats) ;  and  civil  lialiillties  of  offi- 
cers receiving  lUt^l  or  excessive  fees  (Officers) 

Analysis. 

§  1 .    Color  of  office  or  authority. 

§2.   Persons  liable. 

§  3.    Requisites  and  sufficiency. 
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9  1.  Color  of  office  or  anthority. 

(1B09)  A  peracm  obtaining  property  un- 
der claim  of  official  rlKht  but  .harinft  no 
authority  In  the  premises  suUty  of  ob- 
taining property  by  false  pretenses. 

Drake  v.  State.  2  Okla.  Cr.  &I3.  103  Pac. 
ST8. 

§  2.   Persons  liible. 

(URH))  Where  im  ollicer  authorizes  some 
other  iiersnn  to  rwelre  proiierty  Illegally  un- 
der color  of  orOc-ial  rlKht,  both  parties  are 
guilty  of  extortion. 

Drake  v.  state,  2  Okla.  Or.  643,  103  Pac. 
878. 


S  3.   Requisite*  and  sufficiency. 

<ino»)  On  trial  for  extortion,  it  in  neo- 
essary  to  allege  and  prove  the  official  ca- 
pacity of  defendant. 

Drake  r.  State.  2  Okhi.  Cr.  043.  103  Fac. 

87a 


EXTRA  COMPENSATION. 

Of  county  ollicer,  see  Counties,  {  3Q. 


EXTRADITION, 

This  topic  IXCl.UDKS  the  ilt-livery  by  one  nation  or  state  to  imother  natioo  or  state 
of  itersons  charged  with  the  commisfiloi)  of  crime  in  such  otlier  mitioii  or  state:  <tou- 
stltutional,  treaty  and  statutory  provisions  relating  thereto;  for  wliat  oITeni>es  allowed; 
Jurisdiction,  and  procedure  therefor;  right  of  parties,  and  costs  and  expenses  of  the 
proceeding. 

Analysis. 

I.  Interstate. 

§1.    Nature,  grounds,  and  scope  of  remedy. 

§  2.    Authority  and  duty  to  demand  or  deliver  persons  accused. 

§  3.   From  or  to  the  territories. 

§4.    Persons  subject  to  extradition. 

§  5.   Fugitives  from  justice. 

§  6.    Requisition  and  accompanying  documents. 

§  7.    Application  for  arrest  and  proceedings  thereon. 

§  8.    Warrant  for  arrest  and  delivery. 

§  9.    Examination,  determination,  and  review  of  proceedings. 

Cross-References. 

Construction  of  extntdltlon  laws  Ly  federal  i  Rerien*  of  decision  of  (iovernor  on  applica 
court,  see  Courts,  S  55.  tion  for  extradition,  see  Habeas  Curiais, 

I     S  12. 


I.  INTERSTATE. 

S  I.   Nature,  grounds,  and  scope  of  remedy. 

{1913)  A  person  can  be  extradited  only 
in  accordance  with  the  laws  and  Constitution 
of  the  United  States. 

Ex  parte  Owen,  10  Okla.  Cr.  284.  136 
Pac.  19T. 

§  2.    Authority  and  duty  to  demand  or  deliver 
persons  accused. 

5  3.   From  or  to  the  territories. 

(HK)12)  Under  Act  Cong.  May  2.  1S!)0.  ch. 
18:;.  S  41.  26  Stat.  0»  (Ind.  Ter.  Ann.  Stat, 
isno.  p.  13.  i  41.)  providing  that  the  judge 
of  the  United  States  court  in  the  Indian 
Territory  shall  hare  the  same  power  to  ex- 
tradite persons  who  have  taken  refuge  in 
the  Indian  Territory,  charged  with  crimes 
in  the  states  or  other  territories  of  the 
irnlted  States,  that  may  now  be  exercised  by 
the  ;;overnor  of  Arkansas  in  that  state, 


where  at  the  time  this  act  was  passed  there 
wais  but  one  Judicial  district  in  the  Indian 
Territory,  but  later  three  judicial  districts 
were  established ;  hcl<l  that  the  Judge  of 
one  of  these  dlstrictt  has  the  same  power 
with  res|>ect  to  extradition  as  was  originally 
conferred  on  the  single  Judge. 

Ex  parte  Dickson,  4  Ind.  Ter.  481,  (JO 
S.  W.  943. 

(1!»02)  l.'nder  ('oust.  U.  S..  art.  4.  It  3, 
providing  that  "the  congress  shall  have 
power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the 
r lilted  States;  and  nothing  In  this  Constitu- 
tion shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any 
liarticular  state."  congress  had  power  to  pass 
Act  Cong.  May  2,  1S90.  ch.  182,  }  41,  26  SUt. 
90  (Ind.  Ter.  Ann.  Stat.  1899,  p.  13,  I  41), 
providing  that  the  Judge  of  the  United  States 


Digitized  by  Google 


TSTi  [2  0kln.I>lK.1 


EXTRADITION,  I. 


§9 


court  In  tbe  Indian  Territory  shall  lutve  tbe  1 
same  power  to  extradite  persons  who  have ; 
tiiken  refuge  in  the  Indian  Territory,  charged  | 
with  crimes  In  tbe  states  or  other  territories  I 
of  tlte  United  States,  tliat  may  now  be  exer- 
cised by  tbe  governor  of  Arkansas  In  that 
state. 

Kx  parte  Dickson,  4  Ind.  Ter.  -ISl,  09 
S.  W.  &43. 

§  4.   Persons  subject  to  extradition. 

§  5.  Fugitives  from  justice. 

To  be  n  fugitive  from  Justice,  in 
tlie  sen»e  of  the  act  of  congress  regulating 
extradition,  it  Ih  not  necessary  that  tbe  party 
cbiirged  should  biive  left  tbe  state  In  which 
tbe  crime  is  alleged  to  have  been  committed, 
after  an  indictment  found,  or  for  the  purpose 
of  avoiding  a  prosecution  anticipated  or  be- 
gan, but  simply  that,  having  within  a  state 
committed  a  crime,  he  has  left  Its  jurisdic- 
tion, and  la  found  within  tbe  territory  of 
another  when  it  Is  sought  to  subject  him  to 
criminal  process. 

Kx  parte  Dickson.  4  Ind.  Ter.  4S1,  60  8. 
W..  043. 

(10(12)  In  an  application  for  habeas 
corpus  to  secure  petitioner's  release  from  cus- 
tody' under  an  extradition  requisition,  evl- 
<lence  it  was  held  sufficient  to  justify  a 
finding  that  petitioner  was  a  fugitlrc  from 
the  demanding  state. 

Kx  parte  Dickson,  4  Ind.  Ter.  481,  60  S. 
W.  1W3. 

(UMfi)  Whether  one  is  a  fugitive  from 
Justice  is  a  question  of  fact. 

Kx  parte  Dickson.  4  Ind.  Ter.  481,  00  S. 
W.  943. 

(1913)  That  a  iwrsou  leaves  tbe  state 
wherein  suit  Is  brougbt  to  subject  him  to 
criminal  process,  constitutes  him  a  "fugitive 
from  Justice"  when  he  is  found  in  another 

state. 

Kx  parte  Williams,  10  Okln.  Cr.  344,  136 
Pac.  597. 

(1Hi3)  Where  a  paroled  prisoner  goes 
into  another  state,  and  bis  parol  Is  revoked, 
lie  Is  a  "fugitive  from  Justice"  within  the 
extradition  laws. 

Kx  parte  Williams.  10  Okla.  Cr.  344, 
i;W  Pac.  597. 

§  6.   Requisition    and    accompanying  docu- 
ments. 

(lIKKi)  I  mler  Her.  Stat.  V.  S.,  S  5278  (V. 
S.  Couip^  Stat.  1901,  p.  3.Ttt7),  where  a  requi- 
sition for  extradition  set  forth  that  "It  ap- 
lieai-s  by  tlie  annexed  papers,  which  I  certify 
to  Vie  aotlientic  and  duly  authenticated,  that 
It.  stands  charged  with  tbe  crime  of  murder 
in  tbe  first  decree,"  etc..  and  a  jiaper  pur- 
])orting  to  be  an  indictment  cliarglng  D. 
with  being  :iu  accehsory  before  tbe  fact  is 


annexed,  and  the  paper  was  Indorsed  on  the 
back  as  a  true  bill,  but  It  was  not  stated 
whether  it  was  an  indictment  or  a  copy; 
held  that  the  authentication  of  the  purported 
indictment  was  sufficient  to  make  the  requisi- 
tion valid. 

Ex  parte  Dickson,  4  Ind.  Ter.  481,  60 
S.  W.  943. 

9  7.    Application  for  arrest  and  proceedings 

thereon. 

(1913)  A  notary  public  is  not  a  "magis- 
trate" within  Act  Feb.  12,  17»3,  ch.  7  (1 
Stat.  !^  302),  providing  that  a  copy  of  an 
indictmeut  found  or  an  affidavit  made  before 
a  magistrate  must  accompany  the  aiHilicatlon 
in  extradition  proceedings. 

Ex  parte  Owen,  10  Okla?  Cr.  2S4,  136 
Pac.  197. 

11913)  Under  the  federal  statute  (Act 
Feb.  12.  1793,  ch.  7  [1  Stat.  L.  302])  enacted 
pursuant  to  I*.  S.  Const.,  art.  4,  S  2,  an 
a|>plication  In  extradition  proceedings  must 
be  accompanied  with  a  copy  of  an  Indict- 
ment found,  or  affidavit  made,  before  a  mag- 
istrate, charging  the  person  demanded  with 
iiavlng  committed  some  crime. 

Ex  imrte  Owen,  10  Okla.  Cr.  284,  130 
Pac.  197. 

S  8.   Warrant  for  arrest  and  delivery. 

(1913)  An  affidavit  verified  by  prosecut- 
ing witness  as  a  matter  of  belief,  is  insuffl- 
<'ient  to  authorize  the  issuance  by  a  magis- 
trate of  a  warrant  for  arrest  and  to  become 
the  liasls  of  extradition  proceedings. 

Ex  parte  Owen.  10  Okla.  Cr.  284,  136 
Pac.  107. 

S  9.  Examinatioo,  determination  and  review 
of  proceedings.  ■ 

(1913)  Tbe  legality  of  the  revocation  of 
a  parole  of  a  convict  In  Indiana  Is  for  tbe 
courts  of  that  state. 

Ex  parte  Williams.  10  Okla.  Cr.  344.  136 

Pile.  597. 

(1917)  An  extradition  warrant  Is  prima 
facie  i)roof,  but  not  conclusive  proof,  that 
the  requirements  of  the  statute  were  com- 
piled with  before  the  Issuance  of  the  war- 
rant. 

Ex  parte  Wlldman,  14  Okla.  Cr.  150, 108 
Pac.  240. 


EXTREME  CRUELTY. 

Ground  for  divorce,  see  Divorce.  8  ■'i. 

EXTRINSIC  EVIDENCE. 

I'se  to  contradict  olflcer's  return,  see  Judg- 
ment, f  02. 
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FACTORS. 

This  topic  INCLUDES  the  business  of  selling  goods  consigned  to  factors  and  com- 
mission merchants  for  sale;  respective  duties,  rights  and  liabilities  of  condgnor  and 
consignee ;  power  of  factor ;  and  actions       or  against  consignor  or  consignee. 

It  I-^XCLUDF^S  the  relation  of  principal  and  agent  In  general  (Principal  and 
Agent);  and  sales  negotiated  by  broliera  (Brolters). 


Analysis. 

§  1.  Who  are  factors. 

§  2.  Delegation  of  authority. 

§  3.  Powers,  duties,  and  liabilities  as  to  sale. 

§  4.   Authority  and  duty  in  general. 

§  5.   Effect  of  instructions  by  principal. 

§  6.   Effect  of  advances  by  factor. 

§  7.  Reimbursement  of  advances,  expenses  or  losses. 

§  8.  Lien. 

§  9.  Rights,  powers,  and  liabilities  as  to  third  persons. 

§  10.   Unauthorized  and  wrongful  acts  of  factor. 

§  11.  Right  of  principal  to  follow  goods  or  proceeds  thereof. 


Cross-References. 


See  Brokers;  Principal  and  Agent 
Liabilities  on  drafts,  see  Banks  and  Bank- 
ing, fi  42. 


Preliminary   testimony   Identifying  freight 
bills,  see  Evidence,  S  06. 


5  1.  The  are  UtcUm. 

(1903)  A  factor  Is  one  who  reeeives  and 
aeUa  goods  of  another  on  commission,  and 
in  order  to  be  held  as  a  factor,  and  not  an 
agent,  must  bo  in  actunl  or  constructive  [>os- 
sesslon  of  the  property  sold. 

People's  Bank  v.  Frlck  Co..  13  Okla.  179, 
73  Pnc.  040. 

S  2.  Delegation  of  authority. 

(1003)  An  agent  or  factor  has  no  im- 
plied authority  to  api}oint  sub-agents  or  to 
delegate  his  powers,  and  persons  employed 
by  him  in  handling  his  princip:il'8  property 
did  not  become  the  fl£ents  of  the  principal 
without  his  consent. 

People's  Bank  v.  Frick  Co..  13  Okla.  179, 
73  Pac.  940. 

S  3.  Powers,  dntieB,  and  liabilitieB  as  to  sale. 
9  4.   ^Amhority  and  duty  in  general. 

(1003)  A  factor  has  no  Implied  author- 
ity to  sell  or  transfer  his  ifflnclpnl's  property 
In  pnj-ment  of  bis  debts. 

People's  Bank  v.  Frick  Co..  13  Okla.  170, 
73  Pac.  049. 

§  5.   Effect  of  ingtmctiong  by  principal. 

(1917)  It  can  not  be  stated  as  a  general 
proposition  that  when  definite  instructions 
are  given  to  a  factor  to  sell  at  a  given  time, 
be  may  disregard  them  and  exercise  his  own 
discretion. 

Moody  V.  Thompson.  6r»  Okln.  262,  166 

Pac.  96. 

§  6.   Effect  of  advances  by  factor. 

(1037)  Merely  because  a  factor  has  ad- 
vanced money  on  a  couFignment  does  not 


antboriee  him  to  wholly  disregard  the  prin- 
cipal's instructions  as  to  sale. 

Moody  T.  Thompson.  C5  Okla.  2^,  166 
Pac.  06. 

S  7,  Reimbnrsenieiit  of  advances,  expenses  or 
losses. 

(1917)  In  a  factor's  action  for  advances, 
witb  cross-action  for  damages,  a  requested 

Instruction  not  applicable  to  the  evidence  was 
properly  refused. 

Moody  T.  Thompson.  65  Okla.  262,  166 
Pac.  96. 


(1917)  In  factor's  action  for  l>alnnce  due 
for  advances,  etc.,  shli^r  by  crosa-action 
might  recover  damages  restdtii^  from  fac- 
tor's failure  to  sell  cotton  an  directed. 

Moody  V.  Thompson,  65  Okla.  262,  169 
Pac.  96. 


§8.  Lien. 

(1903)     A  fiictor  has  no  Hen  on  prop- 
erty which  lie  has  acquired  in  bad  faith. 
People's  Bank  v.  Frick  Co.,  13  Oklq.  179, 
73  Pac.  049. 


(1903)  Where  n  factor  baa  a  lien  on  notes 
in  his  bands  belonging  to  bis  principal,  for 
commission,  be  can  only  satisfy  his  lien  by 
some  proceeding  recogalZGA  by  law  to  fore- 
close his  interest,  and  extinguish  the  title 
of  bis  principal. 

People's  Bank  v.  Frlck  Co.,  13  Okla.  ITC, 
73  Pac.  049. 
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S  9.  Rights,  powers,  and  liabilitim  as  to  third 
persons. 

i  10.   Unatthoriaed  and  wrontfnl  acts  of 

factor. 

(190S)  Where  a  factor  has  a  Uen  on  uotes 
in  his  hands  belonging  to  his  principal  for 
commission,  he  has  no  implied  enthorlty  to 
assign  said  notes  to  his  creditor  or  apply 
same  to  the  payment  of  his  debts. 

People's  Bank  v.  Filck  Co..  33  Okla.  179, 
73  Pac.  919. 

8  11.  Right  of  principal  to  follow  goods  or 
jvoceeds  thereof. 
(1014)  A  foctor  holds  the  goods  of  his 
principal,  or  their  proceeds  when  they  hare 
been  sold,  in  the  character  of  a  trustee ;  and 
nn  equitable  trust  principle  will  iwmilt  the 
beneficiary  to  follow  tmst  fnnds,  whenever 
they  can  be  Identifled,  into  the  hands  of  iiny 
one  but  a  bona  fide  purchaser  for  value, 
which  principle  is  applicable  to  pn^rt}'  or 
its  proceeds  held  by  a  factor. 

C.  M.  Keys  Commission  Co.  v.  Bentty, 
42  Okla.  721,  142  Pac.  1102. 

FACTORY  ACT. 

Failure  to  properly  guard  machinery,  see 
Damages,  S  77. 

Violation  of,  is  negligence  per  se,  see  blas- 
ter and  Servant,  5  27. 


FACTS. 

See  also  Agreed  Statement  of  Facts;  Con- 
tributory Negligaice;  Negligence. 
Agency  a  question  of  l!act,  see  Principal  and 

Agent,  S  0. 

Agreed  statement  of  facts  supersedes  plead- 
inga,  see  Pleading,  S  185. 

Contributory  negligence  aud  assumption  of 
risk,  see  Appeal  and  Error,  9  586;  Negli- 
gence, S  68. 

Contributory  negligence  a  question  of  fact, 

see  Railroads,  9  118. 
Determination  by  Jury,  see  Criminal  Law, 

S  707. 

Existence  of  partnership,  see  Fartnerdilp, 
9  83. 

Intention  of  parties  to  contract-,  see  Sales. 
9  71. 

Negligence  In  the  purchase  and  furnishing 

of  safe  instrumentalities,  see  Master  and 

Senant,  9  138. 
Negligence  of  railroad  company  as  to  iiH 

flammable  material  on  right  of  way,  see 

Itailroads,  S  181. 
Questions  of  fa6t  for  jury,  see  Criminal  Law, 

9  438. 

Waiver  of  notice,  see  Carriers,  {  120. 
When   n^ligence,   contributory  negUg^ce, 

nud  assumption  of  risk  are  questions  of 

fact,  see  States,  9  4. 


FALSE  IMPRISONMENT. 

This  topic  INCLUDES  the  restraint  of  tbe  person  of  another  without  sufficient  au- 
thority. Justification  or  excuse  for  suoit  restraint;  and  the  civil  remedies  and  liabilities 
therefor. 

It  EXCLUDES  right  to  make  arrest  (Arrest) ;  nnd  remedy  by  habeas  Corpus  (Ua* 
beas  Corpus). 

Analysis. 

I.   Civil  Liability. 

(A)  Acts  Constituting  False  Imprisonment  and  Liability  Therefor. 

§  1.  Nature  and  elements  of  false  imprisonment. 

§  2.   Illegality  of  arrest. 

§  3.  Defenses. 

§  4.   Probable  cause. 

§  5.  Persons  liable. 

(B)  Actions. 

§  6.  Evidence. 

I  7.   Justification. 

§  8.  Nature  and  circumstances  of  act. 

§  9.   Mitigation  of  damages. 

§  10.  Damages. 

§11.   Elements  of  compensation. 

§  12.  Exemplary. 

1 13.   Amount  awarded. 

§14.  Trial. 

§  15.   Instructions. 


<24— Okla.  2.) 
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Cross-Referenees. 


See  Malicioos  ProBecution. 
Hemed7  by  writ  of  liabeas  coipiu,  see  Ha* 
beBS  Oocpos. 


Right  to  make  arrest  in  general,  see  Arrest, 
SS  9.  10. 


I.  aVIL  LIABaiTY.  I 

(A)     ACTS  CONSTITUTING  FALSE  I^C- ; 
PBISONMBNT  AND  LIABILITY 
THEREFOR. 

i  1.  Nature  and  elemenu  of  false  impriioti* 
moiL 

S  2.   Illegality  of  arrest. 

A  probate  Judge,  Issuing  a  commitment 
carryli^  into  eOTect  nncl  8ifi)i>orted  by  a  Judg- 
ment of  bis  court,  bavlng  Jurisdiction  of  tbe 
p««on  and  of  the  subject-matter,  will  be 
protected  against  a  civil  action  for  damages 
for  false  iiQi)rtsonmeut  under  such  commit- 
ment 

(1902)  Comstock  v.  Eagleton,  11  Okla. 
487,  60  Pac.  955,  dismissed  (1005)  196 
U.  S.  9&,  40  L.  ed.  402,  25  Sup.  Ct 
210. 

(IftlS)  One  enterli^  a  pnasenger  train  of 
a  railroad  company,  claiming  the  rlgbt  of 
transportation  on  a  nontransferrable  ticket 
issued  to  another,  cau  not  lawfully  be  ar- 
rested for  refusal  to  pay  cnsh  fare  upon  tbo 
train  auditor  taklug  up  the  void  ticket 
Chicago,  R.  I.  &  P.  Ry.  Co.  t.  Radford, 
86  Okla.  6S7.  128  Pac.  SU4. 

(1913)  A  judicial  officer  wUl  not  be  held 
liable  in  a  civil  action  for  false  Imprison- 
ment for  an  erroneous  exercise  of  judicial 
power,  nor  for  acting  in  excess  of  his  Juris- 
diction, where  he  has  Jurisdiction  over  the 
person  and  subject-matter,  and  has  not  acted 
maliciously  and  corruptly. 

Flint  T.  Lonsdale,  41  Okla.  448,  139  Pac. 
268. 

(1913)  A  Justice  of  the  peace  or  Judge  of 
an  Inferior  court  is  no  more  liable  in  nn 
action  for  damages  for  false  Imprisonment, 
where  he  has  acted  erroneously,  though  in 
good  faltb,  In  determining  some  issue  be- 
fore lilm^  or  where  he  has  acted  in  mere  &t- 
cess  of  Jurisdiction,  than  are  Jndges  of  su- 
perior courts. 

Flint  T.  Lonsdale,  41  Okla.  448,  139  Pac. 
268. 

S  3.  Drfentes. 

5  4.   Probable  cause.  . 

(1018)  In  an  action  for  damages  for 
false  imprisonment,  that  the  defendant  acted 
with  reasonable  or  probable  cause  to  beliere 
tbat  the  party  arrested  was  guilty  of  the 
offense  charged,  Is  not  a  defense  to  the  action. 
Hostettier  v.  Carter,  73  Okla.  — .  175 
Pac.  244. 

S  5.   Persons  liable. 

(1913)  A  railroad  company  Is  liable  for 
the  acts  done  by  a  train  auditor  acting  with- 
in the  scope  of  his  general  authority,  in  fur- 


therance of  the  company's  authorl^.  and 
for  the  accompllabment  of  the  object  for 
which  the  auditor  was  employed ;  and  where 
the  act  done  arises  out  of  a  controversy  over 
the  payment  of  fare,  and  consists  In  procur- 
ing an  ofQoer  to  make  an  arrest  of  one 
aboard  the  train  on  which  the  auditor  is 
emi^oyed,  and  tmcb  arrest  Is  wrongful,  the 
company  Is  liable  In  damages  for  the  In- 
juries sustained. 

Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Radford, 
36  Okla.  657,  120  Pac.  834. 

(1018)  Where  a  manager  of  a  store  caused 
a  person  to  be  arrested  In  the  store,  charg- 
ing that  ttie  party  arrested  had  passed  forged 
checks  upon  the  store;  and  the  party  ar- 
rested was  cunilned  in  Jail  and  discharged 
at  the  Instance  of  said  manager,  wltbout 
trial;  and  the  owner  of  such  store  was  not 
present  at  the  time  said  arrest  was  made, 
and  did  not  particularly  authorize  such  acts 
of  his  manager;  held  that  in  an  action  for 
false  imprisonment  In  causing  the  arteet, 
the  manager  was  the  &g&it  of  the  owner  of 
the  store,  and  the  owner  Is  liable  In  dam- 
ages for  the  act  of  bis  agent  and  manager. 
HostetUer  t.  Carter,  78  Okla.  — ,  175 
Pac.  244. 


(B)  ACTIONS. 

i  6.  Evidence. 

S7.   Justification. 

<1918)  In  an  action  for  damages  for  false 
Imprisonment  In  which  punitive  or  exemp- 
lary damages  are  not  asked,  evidence  that 
the  defendant  acted  with  reasonable  or 
probable  cause  as  to  the  guilt  of  the  fdalu- 
tiff  Is  not  admissible. 

Hostettier  v.  Carter,  73  Okla,  — ,  176 
Pac.  244. 

S  8.   Nature  and  circumstances  of  act. 

(1013)  In  an  action  for  unlawful  arrest, 
where  the  defense  is  tliat  the  d^endant  had 
possession  of  Intoxicating  liguor  at  the  time 
of  his  arrest  for  the  purpose  of  violating  the 
prohibitory  law  of  the  state,  and  the  ques- 
tion of  the  good  faith  of  the  offlcn'  Is  also 
Involved  on  the  measure  of  damages,  evi- 
dence of  the  circumstances  leadU^  up  to  the 
arrest  Is  competent 

Holmes  v.  Le  Fors,  86  Okla.  729.  129 
Pac,  718. 

§9.   Mitigation  of  damages. 

(1913)    If  the  arrest  was  unlawful,  the 
Jury  would  have  the  right  to  consider  plain- 
tiff's occupation  in  estimating  the  damafe& 
Holmes  v.  Le  Fors,  86  Okla.  729,  129 
Pac.  718. 
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(1918)  In  an  action  for  damages  for  false 
Imprlsonnient  in  wblcb  exemplary  damages 
are  asked,  evidence  tbat  tbe  defendant  acted 
wltb  reasonable  or  probable  cause  is  always 
competent  to  mitigate  punitive  or  exemplary 
damages,  but  not  as  a  defense  to  tbe  action. 
Hostettler  t.  Carter.  73  Okla.  — ,  176 
Pac;  244. 


S  10.  Damages. 

S  11-   dements  of  compensation. 

(1913)  In  an  action  for  false  arrest,  tbe 
injured  party  is  entitled  to  recover  for  tbe 
suffering,  botb  bodily  and  mental,  wbicb  tbe 
'wrong  may  bave  occasioned,  tbe  Injury  done 
by  being  restrained  of  one's  liberty  being 
akin  to  tbat  suffered  from  assault  and 
battery. 

Chicago.  B.  I.  ft  P.  By.  Co.  t.  Radford, 
36  Okla.  657,  129  Pac.  834. 


S 12.  Exemplary. 

(1913)  An  officer  making  an  illegal  arrest 
is  not  liable  for  pnnitlTe  damages,  where 
he  made  tbe  arrest  in  good  faith,  and  with- 
out malice. 

Holmes  T.  Le  Fors,  36  Okla.  729,  129 
Pac.  718. 


9  13.   Amount  awarded. 

Appellate  courts  should  sparingly  exercise 
tbe  power  of  granting  new  trials  on  the 
ground  of  excessive  damages,  and  only  when 
it  appears  tbat  the  verdict  Is  so  excessive 
as  per  se  to  Indicate  passion  of  prejudice. 
(1908)  Choctaw,  etc.,  By.  Co.  v.  Burgess, 
21  Okla.  653,  97  Pac.  271;  (1913) 
Chicago,  B.  I.  ft  P.  By.  Go.  t.  Badfoid, 
36  OkU.  657,  129  Pac.  884. 

S14.  Trial. 

§  15.   '  In8lniction8. 

(1011)  InstructioDs  in  an  action  for  fftlse 
imprisonment  by  defendants  in  service  of 
process  were  held  not  subject  to  conqdalnt 
by  plaintiff. 

Barnes  t.  Davis,  30  Okla.  611,  120  Pac. 
276. 

(1013)  An  Instruction  In  an  action  for 
false  imprisonment  that,  if  tbe  plaintiff  was 
engaged  In  the  retail  liquor  basbiess  at  the 
time  bt  his  arrest,  he  had  no  sach  character 
as  could  be  injured  by  arrest  and  imprlaon- 
Dient  made  by  the  defendant,  as  sheriff,  if 
in  such  arrest  and  imprisonment  tbe  defend- 
ant was  in  good  faith  endeavoring  to  enforce 
the  prohibitory  law  of  the  state,  is  error. 
Holmes  v.  Le  Fors,  86  Okla.  729,  129 
Pac.  718. 


FALSE  PRETENSES. 

This  topic  INCLUDES  fraudulently  obtaining  or  attempting  to  obtain  from  an- 
other personal  property ;  and  the  nature,  elements  and  punishment  of  the  crimes  ot  cheat- 
ing, swindling,  obtaining  money  or  goods  by  false  pret^isea ;  larceny  by  false  pretenses. 

It  EXCLUDES  fraud  generally  (Fraud) ;  forgery  of  Instruments  in  writing  and 
uttering  forg^  instruments  (Forgery). 

Analysis. 

§  i.  Nature  of  offense  in  general. 

§  2.  Elements  of  offenses. 

§  3.   Nature  of  pretense. 

§  4.   Reliance  on  pretense  and  inducement  to  act. 

§  5.  Nature  of  property,  right,  or  benefit  obtained. 

6.  Defenses. 

7.  Indictment  or  information. 

§  8.   Requisites  and  sufficiency  in  general. 

§  9.   Injury  from  fraud. 

§  10.   Issues,  proof,  and  variance. 

§  11.  Weig^  and  sufficiency  of  evidence. 

Cross-Reference. 

See  also  Fraud. 


S 1.  Nature  of  offense  in  genenl. 

(1020)  In  order  to  sustain  the  conviction 
for  obtaining  money  under  false  pretenses, 
it  must  be  shown  that  there  was  a  false 
representation  as  to  an  existing  fact  or  past 
event,  relied  upon  by  the  party  defrauded  as 


true,  and  such  false  representation  must  be 
tbe  motive  cause  which  Induced  the  owner 
to  part  wltb  his  property. 

Helsey  t.  State,  —  Okla.  Cr.  — ,  198  Pao 
60. 
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1 3.  E3flmeiiu  of  otmtm. 
S  3.  —  Nitnre  of  pretoiw. 

(1909)  Tbe  false  pretenses  mast  be  the 
assertion  of  OElstlng  fiicts  and  not  a  promise 
to  perform  in  tlw  future. 

Taylor  V.  Territory,  2  Okla.  Cr.  1,  99 
Pac.  628. 

(1919)  Obtaining  money  by  menus  and 
use  of  a  check  upon  a  bank.  In  which  the 
drawer  at  the  time  had  no  funds  or  credit 
with  which  to  meet  tbe  same,  and  which  he 
had  no  reason  to  brieve  would  honor  such 
check  upon  presentation  at  said  bank  for 
payment.  Is  within  tbe  meaning  of  Sess. 
laws  1913,  cli.  72,  making  it  a  felony  to 
obtain  money  or  property  by  means  and  use 
of  a  "false  or  bogus  check." 

Douglas  V.  State,  15  Okla.  Cr.  648,  1T9 
Pac.  947. 

i  4.   ^Reliance  on  pretense  and  indneemenl 

to  acL 

(1912)  It  is  not  necessary  that  tbe  false 
pretense  should  be  the  sole  Inducement  which 
moved  the  prosecutor  to  part  wltb  bis 
money;  but  it  is  sufficient  If  It  materially 
contributed  to  this  end,  and  that  without 
the  false  pretense  be  would  not  have  parted 
with  his  money. 

Smith  V.  State,  7  Okia.  Cr.  136,  122  Pac. 
732. 

(1913)  A  prosecution  for  obtaining 
inoney  or  other  property  under  false  pre- 
tenses must  be  based  upon  the  facts  as  they 
ffldsted  at  the  time  of,  and  by  the  condition 
precedent  to,  tbe  parting  with  the  property 
by  the  owner. 

Jones  T.  State,  9  Okla.  Cr.  621.  132  Pac. 
914. 

(1913)  A  prosecution  based  upon  a  charge 
that  one  unlawfully,  fblsely,  and  feloniously, 
by  color  and  aid  of  certain  false  token,  writ- 
ing, and  pret^ise,  to- wit,  a  certain  bank 
check,  etc.,  induced  another  to  deliver  him 
certahi  wares,  goods,  and  merchandise,  etc., 
can  not  be  maintained  when  the  proof  shows 
tliat  the  meix!bandl8e  was  cold  on  different 
dates,  to  be  settled  for  at  a  subsequent  date, 
and  no  check  or  other  represeutation  was 
made  until  after  the  transaction  was  com- 
pleted, and  then  such  check  was  mentioned 
and  given  only  in  settlement  of  indebtedness 
theretofore  incurred. 

Jones  V.  State,  9  Okla.  Cr.  621,  132  Pac. 
914. 

S  5.   Nature  of  property,  right,  or  benefit  ob- 
tained. 

(1012)  The  criminal  laws  of  Oklahoma 
can  not  be  used  for  the  punwse  of  collecting 
debts  created  for  any  kind  of  professional 
or  personal  service. 

Ex  parte  Wheeler.  7  Okla.  Cr.  r»fi2,  124 
Pac.  764. 

I  6.  DrfenMs. 

(1921)  Where  it  appears  that  a  trust 
company  issues  worthless  commercial  paper, 
denominated  "Time,  certificates,"  aud  these 
certificates  were  ingeniously  designed  and 
calculated  to  mislead  and  deceive  persons  of 


ordinary  prudence,  and  where  the  circum- 
stances surrounding  the  sale  of  one  of  these 
certificates  were  purposely  arranged  to  de- 
ceive, tiie  rale  of  caveat  emptor  will  not 
apply. 

Mathews  v.  Stite,  —  Okln.  — ,  liW  Pac. 
112. 

S  7.   Indictment  or  information. 

9  8.   Reqnisites  and  sufficiency  in  generaL 

(1909)  An  indictment  for  obtaining 
money  under  false  pretenses  was  held  to 
contain  every  element  necessary  to  constitute 
tbe  offense. 

Fuller  V.  Territory,  2  Okla.  Cr.  86.  90 

Pac.  um. 

(UKH*)  An  indiftiiicnt  for  obtiilulng 
money  by  false  pretenses,  tbe  al)sen<;e  of  « 
direct  and  positive  allegation  in  a  descrip- 
tion, substance,  nature  or  manner  of  the 
offense,  tbe  ambiguity  and  uncertainty  of 
the  language  used  can  not  be  supplied  by 
intendment,  argument,  or  imi)llcation. 

Taylor  v.  Territory,  2  Okla.  Cr.  1,  99 
Pac.  628. 

(IfKfO)  An  hidictnient  for  obtiiiniiiR 
money  by  fiil.se  pretenses,  chai-ging  tliat  the 
defendant  falsely  and  fraudulently  repre* 
soutod  that  he  was  the  owner  of  certain 
lots,  wbicli  fails  to  allege  that  the  prosecut- 
ing witness  was  ther^y  induced  to,  and  did 
loan  tbe  defendant  such  sum  of  money.  Is 
fatally  defective. 

Taylor  v.  Territory,  2  Okla.  Cr.  1,  99 
Pac.  628. 

(11)18)  Infonuiition  examined,  and  held 
sufficient  to  allege  the  crime  of  false  pre- 
tenses with  sufficient  d^nlteness  and  clear- 
ness. 

Blanck  V.  State,  14  Okla.  Cr.  330,  169 
Pac.  1130. 

(1919)  Information  to  charge  the  crime 
of  ohtiiuing  money  by  means  of  a  false  or 
boM^is  check,  held  suf^Ioit  under  Seas.  I^ws 

IDl.n.  cb.  72. 

Douglas  V.  State,  15  Okla.  Cr.  648.  179 

Phc.  WT. 

(1!)20)  Fov  reasons  hoLdinin:  an  informa- 
tion sufficient  as  charging  the  defendant  with 
baving  obtained  certain  property  by  false 
pretenses,  as  against  a  motion  in  arrest  of 
judgment,  see  body  of  opinion. 

State  V.  Underwood,  —  Okla.  Cr.  — ,  190 
Pac.  281. 

§  9.   Injiu^  from  fraud. 

(1021)  It  Is  not  necessary  for  the  infor- 
mation to  state  that  by  reason  of  the  false 
pretenses  the  bank  bought  the  worthless 
coinmerclal  paiwr  of  which  complaint  is 
made.  It  makes  no  difference  whether  the 
bank  parted  with  Its  money  through  a  aale 
of  the  commeR-iai  paper,  or  whether  It  was 
hypothecated  for  that  purpose.  Tbe  gist  of 
the  offense  is  the  procuring  of  the  money, 
or  something  of  value,  by  means  of  the  false 
pretenses. 

Mathews  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  112. 
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FALSE  FRBTENSES. 


S 10.  — —  iHoei,  proof,  snd  Tariance. 

(1&18)  Where  the  Infbrnmtlon  for  false 
pretenses  allesed  tbat  the  accused  obtained 
mouey  and  a  credit  for  money  at  a  certain 
bank  by  means  of  a  certain  false  pretense, 
nnd  the  proof  on  tlie  part  of  the  state  dis- 
closed tbat  I'tbei  accused  obtained  ne^tber 
money  nor  credit  for  money  at  snid  times, 
It  is  beld  tbat  tbe  evidence  does  not  sustain 
tbc  alleCTittons  of  the  Information,  and  tbc 
Judgment  ot  conviction  must  be  reversed. 
Foster  v.  Sti\te,  15  Okln.  Or.  218,  175 
Pae.  944. 

9  II.   Weight  and  »nfficiency  of  evidence. 

Knder  Snyder's  Stat,  8  6837.  Crim.  Proc, 
provldinfc  that.  In  a  prosecution  for  obtain- 
ing money  by  false  pi'eteuse,  tbe  defendant 
can  not  be  convicted  if  tlie  false  pretense 
was  ex'presseil  In  language  alone,  unless  tbc 
pretense  be  proven  by  the  testimony  of  two 
witnesnes,  or  that  of  one  witnes-i  and  cor- 
roborating circumstances,  it  was  held  tbat 
under  tbe  evidence  in  the  case  tbe  testi- 
mony of  the  prosecutor  was  not  sutficlently 
corroborated. 

(190!))  Taylor  v.  Territory,  2  Okla.  Cr. 
I,  80  Pae.  62S;  (1912)  Smith  v.  State, 
7  Okla.  Cr.  138,  122  Pac.  732. 

(1020)  In  a  prosecution  for  obtaining 
money  by  false  pretenses,  evidence  consid- 
ered, and  held  sufficient  to  sustain  the  con- 
viction, and  tbat  no  reversible  error  occurred 
upon  tbe  trial. 

Ellington  V  StJite,  —  Okla.  Cr.  — ,  187 
Pac.  230. 

FALSE  REPRESENTATIONS. 

See  f^aud ;  lusarunce. 

Affecting  validity  of  contract  for  sale  of 
lands,  see  Vendor  nnd  Purchaser,  S  9. 

Affecting  validity  of  contract  of  sttrety,  see 
Principal  and  Surety,  }  15. 

Concealment  or  suppression  of  material  fact, 
see  Fraud,  i  14. 

FAMILY, 

Mother  and  adult  sou  residing  together,  see 
Homestead,  S3. 

FEES  AND  SALARIES. 

In  ffeneral. 

Actions  to  re<'over  attorney's  fee,  see  Attor- 
ney and  Client,  5  62, 

.Vddltlonal  compensation  for  additional 
duties  iniposefl,  see  OtHcers,  S  '.¥.). 

Federal  Fee  Bill,  see  Counties,  §  42. 

Fee  and  SalaC}'  Act,  see  Statutes,  §  130. 

Official  bond  not  liable  for  Illegal  fees  re- 
ceived, see  OfBcers.  8  40. 

Payment  in  advance,  see  SherlfTs  and  Con- 
stables, 111. 

Payment  on  taking  appeal,  see  Appeal  and 
Error,  85  215-224. 

Prosecution  of  clerk  of  district  court  for 
failure  to  pay  to  county  treasurer,  see 
Clerks  of  Courts,  9  23. 


Public  tt^elgber,  see  Wedgbts  and  Measures, 

8  3. 

Right  to  extra  compensation,  see  Officers, 

5  31. 

Statute  imposing  reasonable  fees,  see  Stat- 
utes, 5  40. 

Statute  regulating  fee  to  be  charged,  see  Of- 
ficers, 5  26. 

Statute  relating  to,  see  Clerks  of  Courts, 
5  0. 

Taxation  uf  fees  as  costs,  see  Clerks  of 
Courts,  59. 


Of  partUmlar  clastet  of  offlcen  or  other 
pcrtont. 

See  Clerks  of  Courts,  5  14;  Judges,  8  15; 

Omcers,  5  29;  Registers  of  Deeds,  5  3; 

Sheriffs  and  Constables,  88  5-12;  United 

States  Marshals,  5  2. 
Attorneys,  see  Attorn^  and  Client,  88  54, 

55. 

Compensation  of  county  tax  assessor,  see 
Taxation,  8  83. 

Compensation  of  une  serving  temporarily  as 
county  attorney,  see  District  and  Prosecut- 
ing Attorneys,  8  5. 

Fees  of  territorial  district  clerks;  see  Stat- 
utes, i  20. 

Jurors,  see  Jury,  8  44. 

Maximum  salary  of  county  superintendent 
of  public  Instruction,  see  Schools  and  School 
Districts,  8  25. 

Municipal  officers,  see  Municipal  Corpora- 
tions, 8  56. 

Surety's  tees  and  stenographer's  fees  re- 
ceived by  clerk  of  court,  see  Clerks  of 
Courts  5  21. 


FEE  SIMPLE. 

See  Deeds;  Estates;  Wills, 

Citizens  of  Creek  N.ttlou  seized  of  equitable 

fee,  see  Indians,  §  11. 
I'Vluitabie  estate  in  fee.  see  Indians,  5  11. 
Of  allotment  to  Indians,  see  Indians,  5  10. 
Ownership  by  insured,  see  Insurance,  5  115. 
Tax  deed,  see  Taxation.  8  219. 
['ncondltional  fee,  see  Insurance,  8  83. 
Voluntary  grant  to  railroad  company  for 

railroad  purposes,  see  Street  Railroads, 

8  8. 


FELLOW  SERVANTS. 

Sw  Master  and  Servant.  §8  08-83. 
Abrogation  of  doctrine  of,  see  Constitutional 

l^w,  8  114;  Master  and  Sen-ant,  88  TO, 

72. 

Care  of  master  in  selection  of,  see  Master 
and  Servant,  5  31. 

Caasslflcatiou  of  onployes  by  statute  alHO- 
gating  fellow  servant  rule,  see  Constitu- 
tional Lav,  S  114. 

Common-law  rule  abrogated,  see  Master  and 
Servant,  88  70,  72: 

Conflicting  Instructiona  as  to  liability,  see 
Trial  5  133. 

Duty  to  furnish  competent  fellow  servants, 
see  Master  and  Serrant,  8S  02.  65. 
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Duty  to  furuiHh  reasouublj-  safe  fellow-aerr- 
ants,  see  Master  and  Servant,  §S  33,  130. 

Failure  of  railroad  company  to  erect  right 
of  way  fence,  see  Railroads,  §  63. 

Injury  resulting  from  negligence  of  feUow- 
aervants,  see  Master  and  Servant,  I  65. 

Liability  for  injury  by,  see  Master  and  Serv- 
ant, i  73. 

Mine  foreuiau  fdlow  servant  of  coal  dig- 
ger, see  Master  and  Servant,  S  7G. 
Who  are,  see  Muster  and  Servant,  S  80. 


FELONY. 

See  Criminal  Ixiw. 

Allegations  as  to  preliminary  examination, 
see  Indictment  and  Information,  S  33. 

Date  of  filing  papers,  see  Garnishment,  S  40. 

Jurisdiction  of  Justice  of  the  peace  to  Bit  as 
examining  magistrate,  see  Justices  of  the 
Peace,  S  !• 

Prosecution  by  indictment  or  information. 

see  Indlctitient  and  Information,  f  4. 
rroM(«ution  by  information,  see  Indictment 

and  Information,  S  3. 


FENCES. 

This  topic  INCLUDES  means  for  enclosing  lands  in  g«ieral;  statntoi7  Emulations; 
partition  fences;  sufficiency  of  fence;  Injuries  caused  by;  removal  or  destruction  of; 
and  criminal  responsibility. 

It  EXCLUDES  fences  as  boundary  lines  (Boundaries);  fence  along  railroad  right 
of  way  (Railroads) ;  and  the  fraclng  of  dangerous  premises  (Master  and  Servant; 
Mines  and  Minerals). 

Analysis. 

§  1.    Duty  to  erect  and  maintain  partition  fences. 

§  2.   In  general. 

§  3.    Injuries  caused  by  fences. 
§  4.   Domestic  animals. 


Cross-Ref 

Along  railroad  right  of  way,  see  Railroads, 
8  37. 

As  boundaries,  see  Boundaries. 

Constituting  obstruction  of  hlgbwnys,  see 
Highways.  {  29. 

Defects  in  fences,  see  RaUroada.  §  153. 

Duty  of  railroad  coniiMiny  to  build  and  main- 
tain lawful  fence  along  right  of  way,  see 
Railroads,  SS  37,  153,  165,  l(t8. 

Erection  of  fence  by  third  person  on  plain- 
tiff's land  as  ground  for  Injunction,  see 
Injunctions,  9  11> 

Fence  laws,  see  Animals,  55  17,  21,  31. 

Fence  laws,  as  affecting  llal}illty  of  railroad 
company  for  injuries  to  stock,  see  Raii- 
roadq,  {  152. 


erences. 

Good  and  sufficient  foice.  see  Railroads,  S  37. 

Hog-proof  fence,  see  Animals,  8  30. 

T^awful  fence,  see  Railroads,  H  87,  152. 

Liability  for  failure  to  fence  right  of  way, 
see  Railroads,  §§  152,  167. 

Liability  of  railroad  company  for  failure  to 
maintain,  see  Railroads,  152. 

Negligence  of  plaintiff  suing  for  injury  re- 
sulting from  defective  fence,  see  Railroads, 
S  159. 

Notice  of  landowner  to  railroad  company  of 
Intention  to  cunstrnct  fence,  see  Railroads, 
§  37. 

Railroad  fences,  see  Railroads,  5  152. 


§  1.   Daly   to   erect   and   maintain  partition 
fences. 

§2.   In  general. 

(191t>)  Under  and  by  virtue  of  Rev.  Laws 
1010.  S  6645,  adjoining  landowners  are  mu- 
tually bound  to  maintain  line  fences  between 
them  where  the  lands  of  both  are  inclosed. 
Hejduk  v.  Snyder,  76  Okla.  74,  183  Pac. 
923. 


9  3.   Injories  caused  by  fences. 

§  4.   Domestic  animals, 

(1011)  Where  there  was  evidence  tending 
to  establish  that  the  fence  In  question  con- 
sisted of  |)osts  SO  to  120  feet  apart,  set 


loosely  in  shallow  holes,  so  that  they  did  not 
stand  erect  or  stationary:  that  there  were 
two  wires  hung  loosely  upon  the  posts,  the 
flrst  of  which  was  hung  aboat  two  feet 
above  the  ground,  but  sagged  between  the 
posts  to  within  one  foot  of  the  ground ;  that 
the  second  or  top  wire  bung  and  sagged  in  a 
similar  manner  abut  two  feet  above  the 
flrst ;  that  the  fence  extended  in  part 
through  timber.  In  which  no  fence  row  had 
been  cut,  and  the  wire  was  bung  in  a  sim- 
ilar negligent  manner  upon  the  trees  and 
bushes,  wherever  the  same  was  accessible; 
and  that  in  places  the  wire  could  not  be 
easily  seen  by  stock  on  account  of  the  bushes 
and  timber;  whether  there  was  negligence 


Digitized  by  Google 


743  [2  0kIa.Dlg.] 


FERRIES. 


$5 


in  tbe  construction  and  maintenance  of  the 
fence  was  properly  a  question  for  the  Jury. 
MuUen  r.  Renzleman,  31  Okla.  53,  119 
Pac.  641. 

{iSil)  One  who  constructed  a  barbed- 
wire  fence  around  his  land  in  tbe  Indian 
Territory,  in  a  careless  and  negligent  man- 


ner, and  on  account  of  such  negligent  con- 
struction, stock  running  at  litrge  were,  be- 
fore the  uduilsslon  of  the  state,  cut,  bruised, 
and  o0erwi8e  injured  on  the  fence  Is  liable 
to  the  owner  of  the  stock  for  the  damages 
sustained  by  liim. 

Mullen  V.  Rensleman,  31  Okla.  53,  119 
Pac.  641. 


FERRIES. 

This  topic  INCLUDES  tbe  establishment,  maintenance  and  regulation  of  ferries 
for  the  passage  of  the  public  over  inland  waters. 

It  EXCLUDES  obstruction  of  navigation  (Navigable  Waters) ;  and  taxation  of  fer- 
ries (Taxation). 


Anatysis. 

§  1.  Franchises  and  privileges. 

§2.   Power  to  grant. 

§  3.  Persons  who  may  acquire. 

§  4.  — ■ — ■  Grant  or  sale  or  lease  by  public  authority. 

§  5.  Landings  and  other  interests  in  land. 


S  1.   Franchises  ind  privileges. 
S  2.   Power  to  grant. 

(1915)  A  public  ferry  franchise  can  be 
conferred  only  by  the  governineut,  and  must 
be  founded  on  grant,  license,  or  prescription. 
Ownership  of  the  soil  upon  each  side  of  the 
stream  does  not  confer  the  right  to  establisli 
thereon,  without  grant  or  license,  a  pul>llc 
ferry  at  which  tolls  are  charged. 

Hale  V.  Record,  74  Okln.  — ,  176  Pac. 
756. 

S  3.   Persons  who  may  acqoire. 

See  S  2. 

Hale  V.  Record.  74  Okla.  — .  176  Pac. 
756. 

§  4.   Grant  or  sale  or  lease   by  public 

authority. 

(1915)  The  county  coiiinilssioners  of  the 
proper  county  may  grant  license  to  operate 
a  public  ferry  for  a  i>eriod  not  exceetling  ten 
years,  as  prescribed  in  Rev.  Laws  1010, 
8  7643.  This  license  is  granted  ni>ou  public 
bid  (S  7U44),  and  the  license  to  tKHiduct  a 
public  ferry  includes  tbe  rigbt  to  land  upon 
a  public  highway  leading  up  to  the  ferry 
landing,  and  to  dlschai^  freight  and  pas- 
sengers thereon. 

HnJe  V.  Reconl,  74  Okla.  — ,  170  Pac. 
750. 

(1915)  In  the  sale  of  a  license  to  conduct 
a  pi^hlic  ferry,  the  common-law  right  of  the 
riparian  owner  to  establish  a  ferry  is  rec- 
ognized by  giving  such  owner  a  preference 
right  to  purchase  the  francbiee  at  the  high 
bid  (Rev.  Laws  1910,  S  7646).  but  where 
such  opportunity  to  purchase  is  given,  and 
the  riparian  owner  neglects  or  fails  to  avail 
blmself  of  it,  he  thereby  waives  his  rights 
of  proprietorship,  and  can  not  thereafter 
question  the  right  of  the  purchaser  of  the 


fninchlse  to  land  his  boat  and  discbarge 
freight  and  passengers  on  the  public  high- 
way duly  established  through  the  land  of 
the  riparian  owner  leading  to  the  ferry. 
Hale  V.  Record,  74  Okla.  — ,  176  Pac. 
750. 

S  5'  Landings  and  other  interests  in  land. 

(1917)  Landing  of  ferryboat  at  or  against 
end  of  public  hlt^way  Is  not  ipao  facto  an 
Injury  to,  or  a  tref^ss  upon,  abuttii^  land* 

owner's  rights  as  owner  of  the  fee,  being 
subject  to  tbe  public  easement. 

Hale  T.  Record,  67  Okla.  — ,  16S  Pac. 
430. 


FIDUaARY  RELATIONS. 

See  Attorney  and  Client;  Husband  and  Wife; 
Parent  arxl  Child;  Physicians  and  Sur- 
geons; Principal  and  Agent. 


FIGHTING. 

As  constituting  disonierI>-  conduct,  see  Dls- 
onlerly  Conduct,  5  1. 


FIUNG. 

.\niende4i  infurmation.  see  Indictment  and 

Information.  S  104. 
Assignment  of  errors,  see  .\ppenl  and  Error. 

§  4ia 

Bill  of  exceptions,  see  Olmlual  Law,  }  652; 

Exceptions,  BUI  of,  §8  5-15. 
Bond  of  assignee  for  benefit  of  creditora  see 

Assignments  for  Benefit  of  Creditors,  S  57. 
Briefs,  see  Olmlnal  Law,  fi  6^. 
Chattel  mortgage,  seei  Chattel  Mortgages, 

H  27-36. 

Contract  of  conditional  sale,  sec  Sales,  S  166. 
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Crlmloal  Information  or  complaintK  see  In- 
dictment and  Information,  St  26,  39. 

Failure  to  file  instrumoit  aCFecting  its  valid- 
ity as  to  ^editors,  see  Fraudulent  Convey- 
ance^  S  44. 

Failure  to  flle  notice  of  Hen  as  provIde<1  by 
statute,  see  Meobniiics'  Liens,  9  30. 

Failure  to  reftle  cliiittel  mortgnfie  witblii 
three  yenre,  effeot  on  vaH(nty,  hoc  ('bat- 
tel Mortsnpes,  S  ^- 

Indlc-tnient  or  presentment,  wo  IiuHotiiieut 
and  Iiiforinatloii.  S9  T,  82. 

Of  case-niade  in  trlnl  court,  sec  Apjieal  ami 
Error,  S  314. 

Of  pleading  out  of  time,  see  Pleading,  S  91* 

Of  report  of  referee  out  of  time,  see  Ref- 
erence, 2  22. 

Proposed  ease  or  statement  of  focts,  on  ap- 
peal, see  ApiwQl  nnd  Krror.  S  317. 

Record  ou  aptieal  or  writ  of  error,  see  Ap- 
peal and  Error,  SS  3;{3-»36. 

What  constitutes,  see  Mortjsnpes,  S  30. 


FINAL  JUDGMENT. 

Matters  determining,  see  Judgment,  S  244. 


FINAL  ORDERS. 

Definition,  see  Ai^ieal  and  Error,  i  43. 


FINDINGS. 

Answers  to  special  Interrogatories,  see  Chat 
tel  Mortgages,  }  7S. 

As  to  intent  to  sell  intoxicating  liquors,  see 
IntoxicatUig  Liquors,  §  70. 

As  to  navigability  of  stream — When  not  dis- 
turbed ou  appeal,  see  Navistable  Wiiters, 
§  1- 

By  ludinn  Inspector  of  Indian  Territory,  see 

Public  Lands,  S  33. 
Bv  secretary  of  interior  in  land  contest,  sec 

Public  Lands,  S  34. 
Collateral  attack,  see  Judgment.  S  211. 
Concl  u  si  veuess  of,  see  A  pi)e»  I  a  ml  Hrror, 

SS  588,  594;  Negligence,  S  l>f. 
C^nlclusIve  upon  Supreme  Court,  see  Ai>i)efll 

and  Error,  8  SO?. 
Contrary  to  the  weight  of  the  evidence,  see 

Appeal  and  Error,  S  505. 
Correction  by  court  of  Qndlngs  of  referee, 

see  Reference,  S  27. 
Determination  on  appeal,  see  Apiwnl  and 

Error,  §  506. 
Effect  of  general   finding,  see  Apiieal  and 

Error,  9!  589,  596.  597 ;  Trial.  §§  11X>,  222. 
Entire  lack  of  evidence  to  sustnin,  see  Ap- 
peal and  Error,  S  596. 
Failure  of  foreman   to  sign— Waiver,  see 

Trial,  6  204. 
General  finding  conclusive  uix)n  Supreme 

Court,  see  Aweal  and  Error,  §  594. 
General  finding  Indudes  special  findings  nec- 

easaty  to  sustain  general  finding,  see  Trial. 

S  222. 

General  finding  of  court  given  same  weight 
as  verdict,  see  Appeal  and  Grror,  S  694. 

Qraeral,  given  same  weight  as  verdict  see 
Appeal  and  Error,  $  594. 


General  verdict  for  defendant,  see  Trial, 
i  190. 

Impeachment  of  on  habeas  corpus,  see  Ha- 
beas Corpus,  i  51. 

Incorporating  special  findings  in  Judgment, 
see  App^l  and  Error,  S  53S. 

In  townsite  lot  controversy,  see  Public  Lands, 
5  12. 

Irregularities  or  defects  ground  for  new  trial, 

see  Now  Trial,  S  28. 
Not  disturbed  on  weight  of  evidence,  see 

Api>eal  and  Error,  S  596. 
Of    coiuniissioner    not    inipeacbabie,  see 

Equity,  §  64. 
Of  cori>oration  commission,  see  Corporations, 

S  04;  Railroads,  S8  17.  70;  Telegraphs  and 

Telephones,  S  12. 
Of    corporation    commission    regarded  as 

prima  facie  correct,  see  Corporations,  I  94. 
Of  court  given  effect  of  verdict,  see  Appeal 

and  Error,  SI  594,  596. 
Of  court  on  conflicting  evidence  conclusive, 

see  Trial.  §  222. 
Of  court,  when  have  effect  on  verdict,  see 

Api)eal  and  Plrror,  $  594. 
Of  jury  in  equitable  action,  see  Trial,  S  210. 
Of  jury  in  equity  case,  see  Ai^al  and  Error, 

S  5,S7. 

Of  Jury  when  not  disturbed  on  appeal,  see 
Ap])eal  and  Error,  S  588. 

Of  master  as  to  matter  referred  to  agree- 
ment of  the  parties,  see  Ai^al  and  Error, 
I  002. 

Of  master  in  chancery,  not  conclusive,  see 
Equity,  I  64. 

Of  master  In  cimncery — Presumption,  see 
Appeal  and  Error,  S  505. 

Of  referee,  see  Attorney  and  Client,  I  17. 

Of  referee — When  accepted  as  true,  see  Ap- 
peal and  Error,  8  535. 

Of  referee — When  will  be  set  aside,  see 
Reference,  §  31. 

Of  secretary  of  interior,  see  Public  Lands, 
§  34. 

Of  special  master — Effect,  see  Appeal  and 

Error,  8  601. 
Of  weigher,  see  Weights  and  Measures,  S  1. 
Un  evidence  taken  by  commissioner,  see  Ap- 
peal and  Error,  8  603. 
Ou  reference,  see  Reference,  SS  20-31. 
Opinion  of  trial  court  not  constituting,  see 

Trial,  S  218. 
Presumption  as  to,  in  Supreiue  Court,  see 

Appeal  and  Error,  S  692. 
Presumption  of  correctness  of,  see  Appeal 

and  Error.  8  549. 
Presumption  that  finding  of  fact  by  trial 

court  is  correct,  see  Appeal  and  Error, 

8  532. 

Presumption  tbat  findings  of  master  com- 
missioner a  re  correct,  see  Appeal  and 
Error,  8  595. 

Refusal  of  court  to  malce  separate  findings 
of  law  and  fact,  see  Trial,  S  219. 

Review  of  findings  of  receiver,  see  Appeal 
and  Error,  S  601. 

Review  on  aiH)eal  or  writ  of  error.  se«  Ap- 
peal  and  Error.  18  589^,  652;  Criminal 
Law,  SS  706.  706. 

Scope  of  general  finding,  see  Trial,  S  222. 

fietting  aside  finding,  see  Appeal  and  Brror, 
S  595. 
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Special  findings  by  Jury,  see  Trial,  81  193- 
204. 

Special  fladlngs  Inconsistent  with  general 
verdict,  see  Trial,  8  202. 

Special  flndiniE^  of  fact  by  court,  see  AxV>eBt 
and  Error,  H  rm,  601. 

Separate  flndlncs  of  fncts  and  law.  see  Ap- 
peal and  Error;  8  714;  Trial,  S  219. 

Sufficiency  of,  see  Appeal  and  Error,  88  421, 
506. 

Sufflcieiu-y  of  referee's  flitdln^s  an  to  a^sess- 
ment  of  property,  see  Taxation,  8  141. 

Supported  Ity  evidence,  see  Appeal  and  Error, 
S  588. 

That  person  Is  entitled  to  euroUnient  is  mem- 
ber of  Indian  tribe,  see  Indiana,  S  11. 


Waiver  of  right  to  couipluiu  of  failure  of 
court  to  find  specially  upon  one  of  the 
defenses,  see  Trial,  f  223. 

Weight  of,  see  Appeal  and  Error,  88  594,  596. 

Wben  findings  of  referee  become  final,  see 
New  Trial,  8  29. 

When  findings  of  referee  become  the  decision 
of  the  court,  see  Reference.  8  28. 

When  sencral  finding  by  court  not  di8turl)ed 
on  appt^al.  see  Appeal  and  Error,  8  597. 

Wlifn  not  disturbed  on  appeal,  see  Appeal 
nnd  Error,  §§  580.  .'iSS.  589,  506.  597,  606; 
Curriers,  5  60;  Criminal  Law,  §8  707,  708. 

Wben  sustulueil  on  writ  of  error  see  Appeal 
and  Error,  8  601. 

Whether  a  finding  Is  one  of  tact  or  a  con- 
clusion of  law.  see  Trial,  f  233. 


FINES. 

This  topic  IXCLUUES  tiecuuiary  punishment  Imiiosed  by  sentences  of  court  on  con- 
viction of  crime,  by  the  payment  or  working  out  of  fines  and  costs  and  the  loss  of 
specific  property. 

It  EXCLUDES  punishment  of  contempt  of  coart  by  fine  (Contempt) ;  partlcnlar 
offenses  as  grounds  of  forfeiture  (Intoxicating  Uquors;  Game;  and  ottier  if>ecific  heads)  ; 
forfeiture  of  ball  bonds  (Ball) ;  and  effect  of  lurdon  or  commutation  of  sentence 
(Pardon). 

Analysis. 

§  1.    Constitutional  and  statutory  provisions. 
§  2.    Imprisonment  on  nonpayment. 

§  3.   In  general. 

§  4.   In  satisfaction  of  fine. 

§  5.    Working  out  fine. 

§  0.   In  general. 

I  7.    Death  of  defendant. 
§  8.  Payment. 

§9.    Disposition  of  proceeds. 

Cross-References. 


Ste  Crinilnul  Ijiw  and  the  various  heading 

of  crime :  I'enalties. 
Adding  costs  to  fine  and  imprisonment,  see 

Covtft,  8  42. 
.\pliealabillty  of  Judgments  imposing,  sec  Ap- 

I»eal  and  Error,  8  32. 


As  constituting  school  fund,  see  Schools  and 

Kfhool  Districts,  8  5. 
pHnishment   for   contempt,    see  Contempt 

S8  20-32. 


S  1.    Constitutional  and  statutory  provieionft. 

Where,  prior  to  admlsRiou  of  the 
state,  suit  was  brought  on  relation  of  the 
r-onnty  attorney  under  Wilson's  Itev.  &  Ann. 
Stjit.  100.3,  eh.  S'S,  to  enjoin  an  unlawful  coni- 
l>inatlon  in  restraint  of  trade.  In  which  the 
attorney-general  Intervened  In  the  name  of 
the  state,  and  recovered  $75,000  as  a  fine 
imposed  (or  violating  Comp.  Laws  1009,  ch. 
113,  art  1  (lAWS  1907-08,  pp.  7SO-757).  and 
the  trial  court  ordered  part  of  the  fine  paid 
to  the  county  attorney  and  his  successor,  the 
board  of  county  commissioners  of  the  county 
had  no  Interest  in  the  fine  under  Comp.  Laws 


V.m,  ch.  25.  art  02  (5  2852).  entlUed 
"CrinifH  ami  Punishment,"  and  could  not  re- 
cover the  same. 

Boan.1  of  County  Conirs.  of  Garfield 
County  V.  Huett,  35  Okln.  713, 130  Pac. 
927. 

(1915)  Rev.  Laws  1910,  I  1910,  relatbig 
to  fines,  does  not  infringe  on  the  pardoning 
power  vested  in  the  governor  by  the  Consti- 
tution. 

Burkett  v.  State  ex  reL  Hankins,  44 
Okla.  655,  146  Pac.  23. 


Digitized  by  Google 


§2 


FINKS— FIRES. 


[20kla.Dlc]  746 


$2.   bnpriBoimiMit  on  mmpaymeat. 
fi  3.   In  general. 

( 1911 )  A  Ju<1;^DeDt  of  eoiirlptlon  and 
sentence.  In  a  criminal  case,  must  conform 
to  the  pUDlsbment  prescribed,  and  be  en- 
forced in  conformity  witli  the  Htfltute;  and 
where  a  court.  In  the  JndBmpiit  rendered, 
fixed  30  days  as  the  term  of  itiiprisoiinieiit, 
nnd  assessed  a  fine  of  $r><)  and  costs,  and 
ordered  therein  that  defendant  released 
at  the  expiration  of  thirty  days,  and  lurtlier 
ordereil  tliat  the  defendant  he  required  tu 
pay  the  fine  and  coata  in  ten  equal  install- 
mentfi,  payable  monthly,  the  trial  court  had 
no  power  or  authority  to  prescribe  auch 
conditions,  and  such  Jadgment  so  Imposing 
a  fine  was  In  effect  nothing  more  than  a 
Judgment  to  be  satisfied  by  execution  tliereon 
as  on  a  money  Judgment  ren^lered  in  a  civil 
aetion,  and  in  default  of  such  payments,  the 
court  had  no  jwwer  or  Jurisdiction  to  issue 
a  commitment  for  failure  to  i)ay  such  fine 
and  costs. 

Ex  parte  Steed,  6  Okla.  Cr.  183,  117 
Pac.  SS7. 

( 1012)  Under  section  6917,  Procedure 
Criminal,  authorizing  the  court.  In  all  cases 
of  conviction  when  a  flns  is  imposed,  to  order 
the  defendant  <>ommltted  to  Jail  until  the 
fine  is  paid,  prescribing  the  rate  per  day  for 
determining  the  periwi  of  imprisonment  for 
the  non-payment  of  the  fine,  the  power  of 
the  court  to  order  a  defendant  sentenced  to 
pay  a  fine  by  C(tmmitnient  Is  not  conflne<l  to 
cases  where  a  fine  only  is  infiicteii,  hut  also 
extends  to  cases  where  botli  Imprisonment 
and  fine  are  inflicted  as  a  punishment. 

Ex  parte  Bowes,  S  Okla.  Cr.  201,  127 
Pac.  20. 

(1912)  Under  the  common-law  practi<'e, 
wherever  a  court  has  power  to  Impose  a  fine. 
It  has  power  to  compel  tlie  payment  thereof 
by  imprisonment  of  the  defendant. 

Ex  parte  Bowes,  8  Okla.  Cr.  201,  127 
Pac.  20. 

(1913)  Where  a  defendant  has  been  found 
guilty  of  violating  the  prohibitory  liquor  law, 
and  his  punislunent  has  been  assessed  ut  a 
fine  and  Imprisonment,  the  court  has  power 
to  enforce  the  payment  of  such  fine  by  the 
imprisonment  of  the  defendant. 

Files  V.  State,  9  Okla.  Cr.  512,  132  Pac. 
600. 

S  4.   In  aatisfactiim  of  6ne. 

(1016)  Where  an  offense  was  committiHl 
before  Sess.  Laws  191.3,  ph.  112.  S  1,  went 
Into  effect,  a  defendant  is  allowed  credit  on 
his  flue,  if  laid  out  In  jail,  as  provided  I>y 
Rev.  Laws  1910. 

Smith  V.  State  ex  rel.  Oallaher,  12  Okla. 
Cr.  fil3,  159  Pac.  941. 

S  5.  Voricing  out  fine. 
{6.   Id  generaL 

(1911)  Under  Snyder's  Comp.  Laws,  1909. 
S  7794,  providing  that  any  person  working 
on  the  public  roads  in  lieu  of  payment  of 
fine  and  costs  shall  be  allowed  a  credit  of 
fl  per  day  on  such  fine  and  costs,  where  a 
prisoner  works  on  the  county  road,  be  Is 


entitled  to  a  credit  of  $1  per  day  in  addition 
to  the  $2  allowed  by  i  6917  of  the  statute 
for  imprisonment  in  satisfaction  of  the  fine. 
Ex  parte  Harrj-,  6  Okla.  Cr.  16S,  117 
Pac.  726. 

§  7.   Death  of  defendant 

(1910)  A  Judgment  of  conviction  against 
a  defoidant  pending  an  ai^al  to  the  Crim- 
inal Court  of  Api«als  is  abated  by  the  death 
of  the  defendant,  and  can  not'  be  enforced 
against  his  iiersouai  r^>resentutive. 

Itoyd  V.  State.  3  Okla.  Cr.  684.  308  Pac. 
431. 

Where  the  defendant,  after  having  been 
convicted,  api>ctils  from  a  Judgment  iuiiiosing 
a  fine  and  Imprisonment  dies  pending  his 
ajtiieal  from  the  Judgment,  the  proceedings 
abate,  and  tlie  fine  can  not  l>e  enforced 
against  his  estate. 

(1917)  Shari*  v.  Shite,  13  Okla.  O.  511. 
161  Pac.  117S;  (1019)  Alexamler  v. 
State,  15  Okla.  Cr.  604,  180  Pac.  203. 

S  8.  Payment. 

(1915)  The  Iwnd  provided  for  in  Rev. 
I^ws  1910.  8  6180,  by  which  the  payment 
of  a  fine  imposed  In  a  misdemeanor  case 
may  be  stayed  for  a  period  of  thirty  days, 
may  be  given  in  a  misdemeanor  case  tried 
in  the  county  court,  the  oiteration  of  the 
statute  being  not  confined  to  cases  In  justice 
of  the  iteace  courts. 

Ironside  v.  State  ex  rel.  Caldwell,  46 
Okla.  41,  148  Pac.  97. 

S  9.   Disposition  of  proceeds. 

(1013)  The  requirement  of  Comv>.  Laws 
1900.  ch.  25.  {f  2S52,  that  all  fines  embraced 
thereunder  shall  tie  paid  into  the  connty 
treasury,  does  not  include  fines  imposed  un- 
der §S  KS0O-)S><2:;.  relating  to  trusts  and  com- 
binations. 

B<iard  of  Commissioners  of  Garfield 
Connty  v.  Hewett,  35  Okla.  IIH.  130 
Pac.  927. 


FIRE  LIMIT. 

Dostruction  of  frame  buildings  within,  see 
Mnnicliwl  Coriwratlons,  I  243. 


FIRES. 

See  Railroads. 

('aus(Hl  by  operation  of  railroad,  see  Rail- 
roads. 9§  170-1S2. 

Danuiges  to  meadow  land,  see  Indians.  S  14. 

Direct  or  remote  consequences  of  InJuiT 
from,  we  ilamagcs.  §  10. 

i:iTe<'t  of  conflicting  evidences  as  to  cause  of 
fire,  see  Appeal  and  Error,  8  580. 

Evidence  of  otlier  fires,  see  Railroads,  f  178. 

Hearsay  evidence  as  to  how  fire  started,  see 
Evidence,  S  148. 

Injury  to  growing  fruit  trees,  see  Damages, 
8  92. 

Instructions  as  to  damages  from,  see  Dam- 
ages, 8  114. 

Liability  of  carrier  for  loss  of  or  injury  to 
goods  by  fire,  see  Carriers,  8  68. 
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Liability  of  railroad  company  fot  fire  neg- 
ligently set  out,  see  Daniages,  §  31. 

Liability  of  warehousemen  for  goods  de- 
stroyed by  flre,  see  Warehouseiuen,  §  4. 

Liability  of  water  company  for  failure  to 
fumisb  sufficient  water  to  extinguish  fire, 
see  Waters  and  Water  CTourses,  §  43. 

Loss  from  failure  to  furutsh  proper  water 
sapply,  see  Waters  and  W^ater  Courses, 
I  43. 

Xt^ligeuce  in  setting  out  Are,  see  Negli- 
gence, §  9. 

Negl^nce  of  railroad  company,  see  Hall- 
roads,  f  181. 


Police  regulations  for  prevention  of  and  pro- 
tection against  fires,'  see  Municipal  Cor- 
im'ations.  8  11)3. 

Presumption  of  negligence  In  setting,  see 
Railroads,  IS  177,  181. 

Set  by  railroad  locomotive,  see  Railroods, 
S  177. 


FIRMS. 

Set;  Partnership. 

Not  authorized  by  statute  to  sign  name  to 
referendum  petition,  see  Statute^  I  11. 


FIXTURES. 

This  topic  IXGLXTDES  appurtenances  and  movaUes  annexed  to  real  property  and 
the  rights  and  liabilities  In  respect  to  such  fixtures. 

It  EXCLUDES  the  distinction  between  real  estate  and  personal  property  in  general. 

Analysis. 

§  1.  Nature  and  requisites  of  conversion  into  realty  in  general. 

§  2.  Intent  in  making  annexation. 

§  3.  Mode  and  sufficiency  of  annexation. 

§  4.   Actual. 

§  5.  Between  owner  or  lienor  of  land  and  claimant  of  chattels. 

§  6.  Between  landlord  and  tenant  and  their  privies. 

§  7.   In  general. 

§  8.   Trade  fixtures. 

§  9.  Between  mortgagor  and  mortgagee  of  land  and  their  privies. 

§  10.   Mortgagee  of  land  and  vendor  or  vendee  of  chattels. 

§11.  Between  seller  and  buyer  of  chattels. 

§  12.  Agreements. 

§  13.  Actions  relating  to  fixtures. 

Cross-Rcferences. 


As  affecting  measure  of  compensation  for 
appropriation  of  land,  see  Bmlnnit  Do- 
main, 8  50. 

Constructive  sereranee  of  chattels  from 
realty,  see  Trover  and  Conversion,  §  2. 


Damages  for  wrongful  removal,  see  Dam- 
ages, H  65,  02. 

Inclusion  in  policy  of  Insurance,  see  Insur- 
ance, i  47. 

Presumption  that  building  erected  upon  land 
la  real  fixture,  see  Property,  i  5. 


S  h  Nature  and  requisites  of  conversion  into 
realty  in  general. 

(ISO!))  Whether  a  building  situate  on 
land  Is  real  or  ])ersonal  projiorty  Is  a  question 
of  law.  to  l>e  determined  from  the  facts  as 
to  the  character  of  the  building.  Its  relations 
to  the  soil  it  occupies,  and  tlie  intention  of 
its  owners  or  claimants. 

Bridges  v.  Thomas,  8  Okla.  620.  58  Pac 
955. 

S2.  Intent  in  making  annexation. 

(1912)  Chattels  may  be  annexed  to  the 
real  estate  and  still  retain  the  character  of 
iwrsonal  property,  and  of  the  various  cir- 
cumstances which  may  determine  whether, 
in  any  case,  this  character  is  or  is  not  re- 
tained, the  intention  with  which  they  are 


annexed  Is  one;  and  if  the  Intention  is  that 
their  annexation  shall  not  make  them  a 
part  of  the  freehold,  as  a  general  rule,  they 
will  not  become  a  part  thereof. 

I^wton  Pressed  Brick  &  Tile  Co.  v.  Koss- 

Kellar  Trliple  Pressure  Brick  Mach. 

Co.,  33  Okla.  50,  124  Pac.  43. 

I  3.   Mode  and  sufficiency  of  annexation. 

(1905)  Whether  chattels  attached  to  real 
property  have  become  fixtures,  Is  a  mixed 
question  of  law  and  fact,  largely  deiwndent 
upon  the  evidence. 

Great  Western  Mfg.  Co.  r.  Bathgate,  15 
Okla.  87,  70  Pac.  008. 

9  4.   Actual. 

(1010)  A  thing  is  deemed  to  be  "affixed" 
to  land  when  It  is  attached  to  It  by  roots, 
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as  In  tbe  case  of  trees,  vines,  or  shrubs,  or 
imbedded  in  It,  as  in  the  case  of  walls,  or 
liernianeutly  resting  upon  It,  as  In  the  case 
of  buildings,  or  permanently  attached  to 
what  is  thus  permanent,  as  by  means  of 
cement,  plaster,  nails,  bolts,  or  screws. 

Western  Nat  Bank  v.  Gerson,  27  Okla. 
280,  117  Pac.  205. 

(lOlti)  A  thing  Is  tu  bo  decinod  aflixiKl  to 
liind  when  It  is  "permancutly  iittatlied  to 
what  is  thus  permanent  an  by  means  of 
cement,  plaster,  ualls,  bolts,  or  screws." 

Etcben  V.  Ferguson.  SQ  Oklii.  280,  150 
rae.  30G. 

i  5.   Between  owner  or  lienor  of  land  and 
cUimont  of.  cIultelB. 

(1916)    Where  a  person  affixes  his  prop- 
er^ to  the  land  of  another  without  an  UKree- 
ment  permitting  him  to  remove  it.  the  thing 
affixed  belongs  to  tbe  owner  of  the  land. 
Ktcheu  V.  Ferguson,  59  Okhi.  '^i,  150 
Pac  306. 

(1018)  Where  ginning  macbiuerj-  is  sold 
under  agreement  between  the  vendor  and 
vendee  that  the  vendee  gives  notes  In  pay- 
ment thereof  secured  by  cliattel  mortgage  on . 
said  machinery,  and  that  said  machinery 
shall  not  be  annexed  to  or  become  a  purt  of 
any  realty  until  the  purchase- price  is  fully 
paid,  and  the  notes  and  mortgage  are  exe- 
cuted and  delivered,  and  tbe  vendee  places 
tbe  machinery  in  a  cotton  gin  on  tbe  prem- 
ises, which  la  covered  by  a  real  estate  mort- 
gage, and  the  evidence  ^ows  that  the 
machinery  may  be  removed  from  ttie  prem- 
ises without  Injury  to  the  same,  the  holder 
of  the  chattel  mortgage  does  not  Iokc  his 
lien  on  the  machinery  as  security  for  tbe 
paymoit  of  the  purchase-price. 

Murray  Co.  v.  Chickasba  Cotton  Oil  Co., 
73  Okla.  — ,  174  Pac.  1091, 

8  6.  Between  landlord  and  tenant  and  their 

privies. 
S  7.   In  general. 

(1016)  Agreement  and  intention  uf  tlie 
parties  may  alone  iletennine  the  i-hanicter 
of  improvements  placed  upon  real  estate,  and 
where  a  building  is  placed  upon  the  lot  of 
another,  with  the  positive  agreement  between 
the  owner  and  the  lessee  that  the  same 
should  remain  the  personal  proiteity  of  the 
lessee,  and  might  be  removed  therefrom,  the 
siuuc  is  iiersoualty,  and  replevin  may  be 
maintained  therefor  by  the  lessee ;  and  this 
is  true,  even  though  tbe  lot  is  sold  to  a  third 
party,  provided  the  third  party  has  notice  of 
the  character  of  the  lm])rovenients  tbcreou. 
Welch  v.  Church,  55  Oklii.  WK),  l.^".  l'«c. 
U20. 

S8.   Trade  fixtures. 

(1012)  Fences,  a  windmill,  lightning  rods 
and  the  guttering  around  the  bouse  are  not 
snch  trade  fixtures  as  may  be  removed  by  a 
tenant  who  has  erected  theia  unless  there  is 
some  agreement  to  that  effect. 

Eauore  t.  Lyle,  30  Okla.  S06,  120  Pac. 

626. 


1 9.   Between  mortgagor  and  mortgagee  of  land 
and  their  priviei. 

(1905)  Chattels  attached  to  the  realty 
after  the  execution  of  a  mortage  on  it  be- 
come a  part  of  the  mortgaged  property  If 
they  are  attached  as  a  permanent  improve' 
ment  and  ]iot  for  mere  temporary  purposes, 
(•reat  Western  Mfg.  Co.  v.  Bathgate,  35 
Okla.  87,  7i)  Pac.  003. 

!  10.   MortMKee  of  land  and  vendor  or 

vendee  of  chattel& 
(1005)  Machinery  adapted  to  the  running 
of  a  gristmill.  |>urcbasei1  with  a  condition 
that  it  should  remain  the  property  of  the 
vendor  until  tbe  price  was  fully  paid,  evi- 
denced by  a  conditional  bill  of  sale  not  re- 
corded as  provided  by  the  laws  of  the  terri- 
tory, la  subject  to  a  lien  In  real  estate  mort- 
gage placed  on  the  mill  to  which  the  ma- 
chinery is  Armly  attacheil  as  a  permanent 
fixture,  where  the  bill  of  sale  was  not  re- 
corded until  after  tbe  reconling  of  the 
mortgage. 

(Jreat  Western  Mfg.  Co.  v.  Bathgate,  15 
Oklrt.  87.  70  I'ac.  003. 

S  11.  Between  seller  and  buyer  of  chatlela. 

(1912)  Where  certain  brick  manufactur- 
ing machinery  was  sold  upon  a  written 
agreement  between  the  parties  that  the  title 
tliereto  should  not  pass  to  the  vendee  until 
the  purchase  price  was  fully  paid;  that  the 
title  thereto  should  not  be  affected  by  the 
delivery  and  erection  thereof;  that  If  default 
should  be  made  In  the  payment  of  the  pur- 
chase money  the  vendor  should  Imve  the 
right  to  enter  uimn  the  premises,  "wherever 
said  machinery-  may  be  found  and  take  foa- 
session  thereof ;"  and  In  an  action  of  replevin 
to  recover  the  ])ossession  of  the  machinery 
for  nonpayment  of  purchase  price,  the  evi- 
dence reasonably  tended  to  show  that  tbe 
machinery  was  annexed  to  certain  real  estate 
b^onging  to  the  vendee,  according  to  the 
terms  of  the  contract,  and  that  the  mode  of 
annexation  was  such  that  the  removal  there- 
of would  not  take  away  or  destroy  that 
which  was  essential  to  the  support  of  the 
buildings,  foundation,  or  walls,  or  other 
parts  of  tbe  real  estate  to  which  it  was  at- 
.  tai-he<1,  and  that  it  would  not  destroy  or  of 
necessity  impair  the  machinery  itself;  it 
was  hekl  that  the  agreement  between  the 
original  vendor  and  vendee,  fully  e^re^sli^ 
their  distinct  purpose  that  the  annexation  of 
the  machinery  should  not  make  it  a  part  of 
tbe  real  estate,  was  sufficient  to  that  effect, 
without  any  concurring  Intention  on  the 
part  of  a  third  person,  who  subsequently 
purcbaseil  the  land  from  the  purchaser  of 
the  machinery. 

Jjiwton  Pressed  Brick  &  Tile  Co.  v.  Ross- 

Kellar  Triple  Pressure  Brick  Mach. 

Co.,  33  Okln.  59,  124  Pac.  43. 

S  12.  Agreements. 

(ISOG)  Buildings  and  fences,  placed  on 
lands  by  an  occupant  under  an  agreement 
with  the  owner  that  he  may  remove  tbem,  or 
that  the  owner  shall  pay  for  tbem  If  not 
removed,  do  not  become  fixtures;  and  hence 
an  action  by  a  trantferee  of  tbe  owner 
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against  the  occuimnt  for  damages  ■  for  re- 
moving them  is  within  the  Jurisdiction  of 
the  United  States  commissioner's  court,  not 
being  an  action  for  trespass  to  realty. 

Morrow  T.  Bumey,  2  Ind.  Ter.  440,  51 
S.  W.  1078. 

(1917)  The  rules  of  law  as  to  the  char- 
acter of  property  affixed  to  the  land  of  an- 
other and  the  right  to  remove  the  same,  laid 
down  in  Ret.  I-aws  1010,  8  0749,  have  no 
application  where  there  is  a  Si>eeial  agree- 
ment between  landlord  and  tenant  as  to  the 
character  of  proper^  affixed  to  the  demised 
premises,  or  as  to  the  right  of  removal. 
Shelton  r.  Jones.  AO  Okla.  83.  167  Pac. 
458. 

(1017)  When  by  specia'l  agreement  be- 
tween landlord  and  tenant  a  building  erected 
upon  the  demised  premises  may  be  removed 
by  the  tenant  at  the  expiration  of  the  lease, 
provided  the  rents  for  the  whole  time  speci- 
fied in  tlic  lease  have  been  paid,  the  character 
of  such  building  is  fixed  thereby  as  personal 
property,  subject  to  become  a  part  of  the 
realty '  uimn  breach  of  the  conditions  at- 
tached to  its  removal;  and,  if  such  rharnoter 
continues  with  the  building  under  a  new 
lease  which  makes  no  reference  to  the  build- 
ing or  Its  removal,  and  such  building  contin- 
ues personal  property  during  the  term  of  the 
new  lease,  the  conditions  also  continue,  and 
It  is  subject  to  become  a  part  of  the  realty 
upon  failure  to  remove  the  same  at  the  ex- 
piration of  the  new  term  or  upon  failure  to 
nny  the  rents  accrue«l  and  accruing  under 
said  new  lease. 

Shelton  v.  Jones.  Cd  Okla.  83,  167  Pac. 

§  13.   Actions  relating  to  fixtaree. 

(1899)  In  the  absence  of  a  suffleleut 
showing  to  the  contrary,  the  law  will  pre- 
sume that  a  building  is  part  of  the  land  It 
occupies,  and  therefore  real  property. 

Bridges  V.  Thomas,  8  Okla.  62(>.  5S  Par. 
955. 

(1915)  A  thing  is  deemed  to  be  affixed  to 
land  when  it  is  attached  to  it  by  roots,  as 
In  the  case  of  trees,  vines,  or  shrubs,  or 
imbedded  in  It,  as  in  the  case  of  walls,  or 
permanently  resting  upon  It,  as  in  the  ease 
of  buildings,  or  i)ermanently  attached  to 
what  Is  thus  permanent,  as  by  the  means  of 
cement,  plaster,  nails,  bolts,  or  screws. 

Tolle  V.  Vandenberg,  44  Okla.  780,  146 
Pac.  212. 


(1916)  Petition  stated  In  opinion,  and 
same  is  held  to  be  stifficlent  to  show  that 
the  building  In  question  was  personal  prop- 
erty and  that  plaintiff  is  entitled  to  main- 
tain an  action  In  n^levln  therefor. 

Welch  T.  Church,  55  Okla.  600,  155  Pac. 
620. 

(1916)  Articles  affixed  to  land  in  fact, 
although   only   slli^tly,   are   prima  ftcle 

realty. 

Ktchen  V.  Ferguson,  59  Okla.  280,  159 
Pac.  306. 


FLIGHT. 

As  evidence  of  guilt,  see  Criminal  Iaw,  f  193. 
FLOODS. 

Act  of  God,  see  Waters  and  Water  Courses, 
8  36. 

Damages  from,  see  Estoi>pel,  S  38. 
Extraordinary,    see    Waters    and  Water 

Courses,  S  82. 
Ordinary,  see  Waters  and  W^nter  Courses, 

I  82. 


FLOWAGE. 

Of  lands,  see  Waters  and  Water  Coarses, 
8  32. 


FOOD. 

Exemption  of  food  for  exempt  animals,  see 

Exemptions,  8  8. 
Selling  carcass  of-  diseased  animal,  see  Ani- 

Rials,  8  13. 

FORBEARANCE. 

Consideration  for  contrnet,  see  Contracts, 
8  25. 


FORCE. 

Element  of  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  8  3. 

Element  of  rape,  see  Rape,  8  4. 

Implleil  force,  see  Forcible  Entry  and  De- 
tainer, §  3. 

Justifiable  force  In  repelling  assault,  see 

Homicide,  8  66. 
Right  to  use  in  protecting  property  against 

trespass,  see  Assault  and  Battery,  8  29. 
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FORCIBLE  ENTRY  AND  DETAINER. 

This  ta^  INCLUDES  violently  tiUcing  or  retaining  possession  of  property  wltta 
threats,  or  force  of  arms  against  the  wlU  of  another  entitled  to  Its  possession  and  with- 
out anUiorlty  of  law ;  remedies  In  recoyery  of  possession ;  criminal  responsibility ;  and 
proseciitlon  and  ponlShment  tfaereot 

It  EXCLUDES  mere  trespass  (Trespass) ;  and  summary  remedies  for  possession  of 
lands  mortgaged.  (Mortgages) ;  or  sold  (Vendor  and  Purchaser). 

Analysis. 

L   GiTil  Liability. 

§  1.  Disseisin  and  remedies  therefor  in  general. 

I  2.  Statutory  provisions. 

I  3.  Nature  and  elements  of  forcible  entry. 

I  4.  Nature  and  elements  of  fordble  or  other  unlawful  detainer. 

§  5.  Nature  and  form  of  remedy. 

I  6.  Grounds  of  action  in  general. 

I  7.  T^tle  to  support  action. 

I  &  Pri(»-  possession  of  plaintiff. 

S  9.  Right  of  plaintiff  to  possession. 

S  10.  Notice  to  quit  and  demand  of  possession. 

§11.  Defenses. 

§  12.  Persons  entitled  to  sue. 

1 13.  Persons  against  whom  action  may  be  brought. 

§  14.  Jurisdiction. 

1 15.  Process  and  appearance. 

§  16.  Proceedings  ior  taking  and  delivery  of  possession. 

§17.  Pleading. 

§  18L   Dnnplaint  or  petition. 

§  19.  ——  Plea  or  answer. 

1 20.   Amendment. 

§21.   Issues,  im)of,  and  variance. 

§  22.  Evidence. 

§  23.  Damages. 

§24.  Trial. 

§25.   Scope  of  inquiry  and  powers  of  court. 

§26.   Questions  for  juiy. 

§  27.   Instructions. 

§  28.   Verdict  and  findings. 

§  29.  Judgment. 

§30.  Execution  and  enforconent  of  judgment. 

§31.  •  Restitution. 

§  32.  Review, 

§33.   Appeal  and  trial  de  novo. 

§  34.  Costs. 

n.   Criminal  Responsibility. 

§35.    Statutorjr  provisions. 

§36.   Prosecution  by  indictment  or  information. 

Cross-References. 

See  ejectment  Adequacy  of  remedy  by  as  affecting  right  to 


Action  toT  unlawful  detainer  of  leased  pr«n- 
1868,  see  landlord  and  Tenant,  Si  112, 113. 

Action  In  contract  or  tort,  see  Action,  S  10. 

Action  on  restltntlon  bonds,  see  Bonds,  i  16. 

Action  to  recover  property  from  vendee  In 
deftult,  see  Vendor  and  Purchaser,  I  08. 


equitable  relief,  see  Equity,  S  18. 
Against  tenant  holding  over,  see  Landlord 

and  Tenant,  I  110. 
By  whom  maintained,  see  Landlord  and  Ten- 
ant, I  110. 
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Dismissal  of  action  on  ground  that  title  Is 
lOTolved,  see  Courts,  1  76. 

EQoltable  Jurisdiction  Involved  in,  see  I^and- 
lord  and  Tinunt,  I  111. 

Bvldence  of  parol  acceptance  of  option  con- 
tract, see  Landlord  and  Tenant,  f  106. 

iBsne  of  rlglit  of  possession,  see  Justices  of 
tbe  Peace.  S  7. 

Jurisdiction  of  Justice  to  try  rlglit  of  pos- 
session, see  Justices  of  the  Peace,  S  7. 

Jurisdiction  where  relation  of  landlord  and 
tenant  does  not  exist  between  parties,  see 
JuBtices  of  tbe  Peace,  §  53. 

Liability  of  surety  on  bond,  see  Landlord 
and  Tenant,  S  113. 

Nature  of  re<'Overy  in  action,  see  Landlord 
and  Tenant,  S  113. 

Notice  to  terminnte  tenancy — Waiver,  see 
Landlord  and  Tenant,  9  113. 

Parties  to  action  on  appeal  bond  executed 
In  forcible  entry  and  detainer  proceedings, 
see  Appeal  and  Error.  S  757. 


AND  DETAINER,  L  S4 

Pendency  of  other  action  as  bar  to  action  of 

forcible  enti7  and  detainer,  see  Abatement 

and  Revival,  S  2- 
Recovery  of  homestead  In  pobUc  lands,  see 

Public  Lends,  S  11. 
Becovery  of  Indian  lands,  see  Indiana,  SS  13, 

23. 

Removal  of  cause  ftom  Justice  court  to  court 
of  record  for  ttie  purpose  of  trying  title, 

see  Justices  of  the  Peace,  5  23. 

Res  judicata,  see  Judgment,  S  301. 

Right  to  maintain  unlawful  detainer  for  pos- 
session of  public  lands  pending  contract  In 
interior  department,  see  Public  Lands, 
S  30. 

Separate  statement  in  petition  of  claims  for 
damages  for  restitution  of  bond  in  forcible 
entry  and  detainer  and  for  malicious  prose- 
cution, see  Pleading,  S  26. 

Transfer  of  interests  of  plaintiff  as  ground 
for  abatemoit.  see  Abatonait  and  Bevlval, 
8  10. 


I.  CIVIL  LIABILITY. 

S  1.  Disseiiin  and  ronedies  tberrfor  in  gen< 
eral. 

(1909)  A  house  uptm  land  to  which  Its 
owner  has  no  tltl^  but  In  which  he  claims 
the  right  of  peaceable  possession,  Is  a  tene- 
ment within  Wilson's  Rev.  &  Ann.  Stat  1903, 
S  5086,  empowering  a  Justice  of  the  peace 
to  tiy  questions  of  unlawful  detainer. 

Person  T.  Parsons,  23  Okla.  778, 104  Pac. 
336. 

S  2.   Statutory  provisions. 

(1915)  Comp.  Laws  1909.  S  6396,  provid- 
ing that  in  appeals  In  forcible  entry  and 
detainer  actions,  a  bond  should  be  given  by 
the  defendant  to  pay  double  the  value  of 
the  use  and  occupation  of  the  property  from : 
the  date  of  the  bond  until  the  delivery  of 
the  property,  was  never  enrolled  and  never 
became  the  law  of  Oklahoma  until  tbe  adop- 
tion of  the  Revised  Laws  of  1910,  which 
became  effective  May,  1913  (Rev.  Laws  1910, 
S  5475) ;  and  a  bond  given  nnder  that  sec- 
tion prior  to  May,  1913.  was  without  statu- 
tory authority,  and  can  not  be  enforced  as  a 
statutory  obligation. 

Gillespie  v.  Frisbie.  46  Okla.  438.  148 
Pac.  991. 

§  3.   Nature  and  elemmti  of  forcible  entry. 

(1900)  In  an  action  of  forcible  entry  and 
detainer,  the  plaintiff  must  prove  by  a  pre- 
ponderance of  the  evldeice  that  he  was  in 
the  actual  possession  of  the  premises  in  con- 
troversy, and  that  defendant  with  force  and 
violence  entered  upon  the  premises  and  oust- 
ed jdaiutiff  of  bis  possession,  and  retained 
possession  by  force  thereafter. 

Hunt  V.  Hicks.  8  Ind.  Ter.  275,  54  S.  W. 

8ia 

(1902)  Where  a  party  enters  on  land  In 
possession  of  anotlier,  by  virtue  of  a  manda- 
tory injunction,  without  violence,  and  after- 
wai-da  the  injunction  is  dissolved,  and  the 


land  is,  by  the  land  department,  awnrded  to 
such  party,  and  Is  by  him  detained  after  no- 
tice and  demand,  it  is  not  an  unlawful,  fore* 
Ible  entry  and  detainer,  witbln  Stat  1893. 
S  4805  (WUson's  Rev.  &  Ann.  Stat  1903^ 
5  5066). 

Frantz  v.  Saylor,  12  Okla.  282,  71  Pac 
217. 

(1902)  In  order  to  maintain  an  action  of 
forcible  entry  and  detainer,  the  plaintiff  must 
show  that  actual  hostile  force  was  used; 
an  unlawful  bot  peaceable  raitry  not  being 
sufficient 

Riley  V.  Ciatron,  4  Ind.  Ter.  876.  69-  S. 

W.  90a 

(1908)  nnder  the  laws  of  Arkansas  in 
force  in  the  Indian  Territory  before  state- 
hood, implied  force,  as  where  the  defmdant 
holds  the  premises  peaceably  thouf^  unlaw- 
fully, is  not  sufficient  to  sni^rt  an  action 
for  forcible  entry  and  detainer. 

Vlckery  v.  Scott,  22  Okla.  654.  98  Paa 
941. 

(1917)  In  order  to  constitute  force  as  con- 
templated by  the  forcible  entry  and  detainer 
act  (Comp.  Laws  1909.  SS  6428-6441).  It  Is 
not  necessary  that  actual  violence  be  used. 
If  a  person  takes  possession  of  real  prop- 
erty daring  the  temporary  absence  and  with- 
out the  consent  of  one  who  Is  In  the  prace- 
able  and  quiet  possession,  and  bars  tbe  fbr- 
mer  occupant  from  possession,  p^slstent^ 
refusing  to  surrender  the  premises,  he  is 
guilty  of  forcible  and  unlawful  detainer. 
Casey  v.  Kitchens.  66  Okla.  169,  168  Pac. 
812. 

S  4.  Nature  and  elements  of  forelble  or  other 
unlawful  detainer, 
(1913)  Where  plaintiff  was  In  possession 
of  the  land  In  controversy  by  his  tenanta, 
and  at  the  expiration  of  the  term  of  his  ten- 
ants, but  before  tbey  had  left  the  premises, 
the  defendants,  claiming  to  have  rented  the 
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land  from  another  claiming  the  land  by  title 
sliperior  to  plaintiff,  moved  upon  the  land 
without  objections  from  plalDtifTs  tenants, 
and  took  entire  possession  as  soon  as  plain- 
tUTs  tenants  moved  away,  and  refused  to 
surroider  possession  on  demand.  It  was  held 
that  idaintlff  could  maintain  an  action  of 
forcible  entry  and  detainer  for  the  land. 
Bilby  T.  Brown.  41  Okla.  08,  137  Pac. 
102. 

{  5.  Natnre  and  form  of  ranedy. 

The  action  of  forcible  entry  and  detainer 
1b  purely  a  possessory  action,  and  the  ques- 
tion of  title  or  bounduf  ies  can  not  properly 
arise  or  be  tried  In  snch  a  proceeding. 
(1898)  Olds  V.  Conger.  1  Okla.  232.  32 
Pac.  337:  <18»8)  McDonald  t.  StUes, 
7  Okla.  327.  54  Pac.  487. 

(181IS)  A  lessee  who,  by  the  terms  of  the 
lease,  has  the  right  to  Immedlnte  possession, 
can  not  maintain  an  action  of  unlawful  de- 
tainer, under  Manaf.  Dig.  S  3348  (Ind.  Ter. 
Ann.  Stat  1809.  S  22^),  against  a  prior 
lessee  nnlawfally  holding  over,  since  the  re- 
lation of  landlord  and  tenant  does  not  &i- 
lat  between  snch  lessees.  McCault^  r.  Hn- 
xlewood  (1894)  59  Fed.  877.  followed. 
Hardy  t.  Ketcbum,  67  Fed.  282. 

(1807)  Under  the  statutes,  it  Is  not  com- 
petent for  defendant  to  show  that  he  claimed 
or  owned  title  to  the  premises,  where  It  la 
shown  tbnt  he  has  by  force  disposseraed 
Idaintlff,  who  was  in  peaceable  and  quiet 
possession. 

ChiiOiolm  t.  Welse,  6  Okla.  217,  47  Pac. 
1086. 

(1897)  The  action  Is  not  an  action  for 
rent,  and  therefore  need  not  be  predicated 
on  the  relation  of  landlord  and  tenant 

OhljAolm  T.  Welse,  5  Okla.  217,  47  Pac. 
1066. 

(1898)  An  action  of  forcible  detainer  be- 
ing a  Bumnmry  proceeding  to  recover  the 
possession  of  the  land,  the  defense  of  fraud 
in  the  procurement  of  a  deed  purporting 
to  convey  the  premises  In  controversy  to 
plaintiff  is  not  available. 

Dysart  v.  Knsluw.  7  Okla.  386.  34  Pac. 
550. 

(1898)  Equitable  Jurisdiction  to  deter- 
mine the  title  to  land  and  annul  an  alleged 
deed  of  trust  is  not  conferred  in  an  ac- 
tion of  forcible  entry  and  detainer  by  rea- 
son of  defendant  pleading  as  a  special  de- 
fense that  plaintiff's  right  of  possession  is 
based  on  a  ''trust  deed"  executed  by  defend- 
ant that  Ib  void  because  of  plaintiff  having 
made  certain  false  and  fraudulent  represen- 
taUons  in  procuring  the  deed. 

Dysart  v.  Enslow,  7  Okln.  386,  54  Pac. 
550. 

The  question  of  title  may  be  an  incident 
to,  or  evidence  of,  right  of  possession,  and 
in  the  trial  of  a  forcible  entry  and  detainer 
cause  the  title  may  be  inquired  Into  suffi- 


ciently to  determine  the  right  of  poaBession, 
and  for  such  purpose  only. 

(1808)  McDonald  v.  StUes,  7  Okla.  327. 
54  Pac.  487;  (1902)  Brown  v.  Harts- 
bom.  12  Okla.  m,  69  Paa  104»; 
(1906)  Folsom  V.  Hunter.  6  Ind.  Ter. 
453,  98  S.  W.  156. 

rnder  the  Arkansas  statutes,  in  fbrce  in 
the  Indian  Territory,  an  action  of  unlawfDl 
detainer  will  not  lie  unless  the  relation  of 
landlord  and  tenant  exists  between  the  par- 
ties. 

(1809)  Sanders  v.  Thornton,  97  Fed. 
863;  (1890)  Sanders  v.  Thornton,  2 
Ind.  Ter.  92,  48  S.  W.  1015. 

(1901)  Forcible  entry  and  detainer  Is  the 
appropriate  remedy  to  recover  from  a  set- 
tler without  color  of  title  lands  to  vtalcb 
Iilalntlff  has  the  right  ot  poBsession. 

Cope  V.  Braden,  11  Okla.  201,  67  Pac. 
47n. 

An  action  of  forcible  detainer  Is  a  pro- 
ceetling  in  law,  and  the  right  to  possession 
Is  ttie  sole  question  Involved,  and  no  equities 
can  be  determined. 

(1901)  Cope  V.  Braden,  11  Okla.  291, 
67  Pac.  475;  (1902)  Anderson  v.  Peiv 
guson.  12  Okla.  307.  71  Pac.  225. 

Title  to  land  can  not  be  determined  In 
forcible  entry  and  detainer,  and  the  courts 
will  not  permit  an  Improper  plea  setting  up 
title  to  devest  tbem  of  Jurisdiction  and  de- 
prive the  oinimant  of  the  right  to  the  remedy 
given  by  the  statute. 

(1902)  McQulston  v.  Walton,  12  Okla. 

130,  69  Pac.  1048;  (1902)  Cunning- 
ham T.  Morris^  12  Okla.  132.  60  Pac 
1133. 

Questions  of  title  to  land  can  not  be  liti- 
gated In  an  action  of  forcible  entry  and  de- 
tainer. 

(1904)  Brown  v.  Hartshorn,  12  Okla. 

131,  60  Pac.  1040;  (1904)  Jones  v. 
Seawell.  13  Okla.  711,  76  Pac.  154. 

(1004)  Where  plaintiff  and  defendant  ap- 
plied to  the  school  land  board  to  lease  the 
same  quarter  section,  and  plaintiff's  bid, 
though  the  higher  of  the  two.  Is  rejected, 
and  the  bid  of  defendant  accepted,  and  be 
Is  n()tifled  of  the  acceptance,  and  moves  on 
the  land  and  improves  the  same,  find  there- 
after it  Is  determined  by  the  board  that  the 
acceirtance  was  error,  and  defendant  is  no- 
tified of  that  fact  and  a  lease  Is  executed 
to  plaintiff,  and  the  school  land  board  does 
not  return  the  deposits  acquired  from  de- 
fendant and  without  any  prejudicial  deter- 
mlutitlon  of  the  interests  of  the  parties  idain- 
tlff gives  notice  to  defendant  to  quit  the 
premises,  an  action  of  fordble  entry  and 
detainer  to  dlspoBsess  him  thereof  will  not 
lie. 

Jones  T.  Seawell,  13  Okla.  711,  76  Pae. 
154. 

(1904)  Where,  In  order  to  determhie  the- 
right  of  possession,  the  court  mwM;  deter- 
mine which  party  has  the  parnnifQqDit; 
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or  equitaMe  tltl^  the  rights  of  the  parties 
can  not  be  determined  In  an  action  of  forci- 
ble entry  and  detainer. 

Jones  T.  Seawell  13  Okla.  711,  76  Pac. 
154. 

(1909)  Tbe  title  to  real  estate,  where  the 
right  to  posBesaion  la  In  controversy  In  a 
forcible  detains-  action,  may  not  be  in  issne, 
such  action  being  intended  only  for  tbe  trial 
of  tbe  right  of  posseasion. 

Zabn  V.  Obert  24  Okla.  15I>.  103  Pac. 
702. 

(1000)  Though  tbe  unsuccessful  claimant 
to  a  lot  under  the  Creek  agreement  of  March 
1.  1001  (Act  Cong.  March  1,  1001,  ch.  676,  31 
Stat.  861,  may.  In  equity  have  reviewed  the 
decision  of  Uie  Secretary  of  the  Interior, 
where  title  is  awarded  the  wrong  claimant, 
yet  such  relief  can  not  be  had  In  an  un- 
lawful detainer  action. 

Brennan  v.  Shanks,  24  Okln.  563,  1(^ 
Pac  705. 

(1013)  In  an  action  of  eJeetuieuL  where 
defendant  by  cross-petition  alleged  that 
plaintiff  is  unlawfully  In  iwssesKlon  of  the 
land  described  in  piaintifTs  petition,  and  that 
defendant  owns  a  lease  thereon  that  entitles 
him  to  possession  thereof,  the  cross-petition 
states  a  cause  of  nctiou  in  ejectment  and 
not  one  of  forcible  entry  and  detainer. 

Long  T.  Bagwell,  38  Okla.  312,  133  Pac. 
SO. 

(1013)    The  que»tlou  to  be  determined  lu 
au  unlawful  detainer  action  Is  whether  or 
•  not  defendant  has  unlawfully  and  by  force 
withheld  possession  from  tbe  plaintiff. 
Xorthcutt  V.  Barnstable,  39  Okla.  124, 
134  Pi:c  423. 

(1013)  A  Justice's  court,  in  au  uiUuwfuI 
detainer  action,  can  not  determine  which  of 
the  parties  has  the  right  of  possession  by 
determining  wtio,  in  fact,  at  the  time  of 
the  trial  has  the  leasehold  estate  in  tlie  lands 
In  controvert>>-. 

Northcutt  V.  Itarustahle,  39  Okla.  124, 
134  Pac. 

(1013)  The  action  of  forcible  entry  and 
detainer  la  purely  a  jtossessory  action,  and 
the  question  '>f  the  title  or  boundaries  can 
not  properly  arise  or  he  tried  In  such  a 
proceiedlng. 

Bilby  V.  fituart,  30  Okln.  451.  135  I'ac. 
031. 

(1013)  In  «u  ai'tiun  of  forcible  entry  and 
detainer,  the  right  of  possession  only,  and 
not  the  title,  can  be  tried. 

Bilby  V.  Bean,  42  Okln.  53,  137  Pac. 
601. 

(1014)  An  unlawful  detainer  suit  brought 
in  Indian  Territory,  under  the  provisions  of 
tbe  laws  of  Arkansas  (Mansf.  Dig.,  ch.  67, 
S  3365)  In  force  there,  was  purely  a  pro- 
(weding  at  law,  involving  in  no  way  tbe 
eqnitahle  jurlsdictlou  of  tbe  cnnrt,  or  tbe 


title  to  the  property,  as  such  suit  related 
solely  to  the  question  of  possession. 

Johnson  v.  Biddle^  41  Okla.  750,  189 
Pac.  1143. 

(1014)  The  "actiou  of  forcible  entrj-  and 
detainer"  is  possessory  in  Its  nature  and  has 
for  its  purpose  the  restitution  of  the  pos- 
session of  lands  and  tenements  to  one  who 
has  been  deprived  of  such  possession  by 
force,  and  tbe  right  to  mnintaiu  tlie  action 
is  not  determined  by  plaintiff's  right  of  pos- 
session, but  by  whetlier  he  has  been  in  pos- 
session, and  such  possession  has  been  taken 
from  bim  by  force. 

Ball  V.  Duncer,  44  Okla.  114,  143  Pac. 
855. 

(1016)  In  an  actlou  for  unlawful  detainer 
which  Involves  only  the  right  of  possession 
as  between  tlie  landlord  and  tenant,  the  title 
Is  not  involved. 

Juhnson  v.  Kiddle.  30  Sup.  Ct.  303,  affg. 
41  Okla.  750. 

( 101 U )  While  a  substantial  compliance 
with  tbe  forcible  entry  and  detainer  act  Is 
all  that  is  required,  there  must  be  sucb  aub- 
stQntiai  compliance  with  each  of  the  juris- 
dictional requirements  of  the  statute. 

Hovard  v.  Davis.  66  Okla.  260.  108  I'ac. 
429. 

(1019)  In  an  action  for  forcible  entry 
and  detainer,  the  only  issue  for  trial  is  the 
right  of  possession,  and  not  the  title  to  the 
land. 

Faust  V.  Fenton,  75  Okla.  68,  181  Pac. 
940. 

S  6.  Grounds  of  action  in  general. 

(1!H)1)  Where  the  relation  of  landlord 
and  tenant  docs  not  exist,  an  action  of  forc- 
ible entry  and  detainer  can  not  be  main- 
taimKl. 

Casteel  v.  McXeely,  4  Ind.  Ter.  1,  (U  R. 
W.  604. 

(IIHK))  Where  two  claimants  to  u  lot  un- 
der the  Creek  agreement  of  March  1.  1001 
(Act  Cong.  March  1,  1001,  ch.  676.  .t1  Stut 
861),  have  their  rights  determined  before 
the  secretary  of  tbe  interior,  and  the  lot  Is 
awarde<l  to  one  of  them,  effect  will  l>e  given 
the  decision  In  a  forcible  entry  and  detiilner 
action. 

Brennan  v.  Shanks,  24  Okla.  563.  103 
Pac.  705. 

§  7.   Title  (o  support  action. 

(isos)  In  a  forcible  entry  and  detainer, 
under  Justice  OIv.  Code  Proc.  Stat.  1803. 
8  4S05  (Wilson's  Rev.  &  Ann.  Stat.  1003. 
S  508G),  the  right  of  possession  is  the  only 
question  involved;  and,  to  maintain  such  an 
action,  it  is  only  necessary  for  plaintiff  to 
establish  that  he  has  a  ctear  right  of  posses- 
sion at  the  time  the  notice  to  quit  and  va- 
cate the  premises  Is  given. 

Dysart  v.  En^ow,  7  Okla.  386,  54  Pac. 
550. 

(1899)  A  claimant  of  land  can  not  re- 
cover It  from  one  In  possession,  though  under 
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a  void  title,  in  an  action  of  unlawful  de> 
tainer,  where  his  title  is  alao  Invalid. 

Sanders  t.  Thornton,  2  Ind.  Ter.  02.  48 
S.  W.  1015. 

(1907)  The  hearing  of  a  contest  before 
the  secretary  of  the  interior  on  a  motion 
for  review  or  rehearing  Is  the  final  deter- 
mination of  the  case  and  decisive  of  the 
rights  of  the  parties  and  closes  the  contest, 
and  a  motion  for  a  rehearing  does  nut  re- 
oi>en  the  matter  so  as  to  prevent  the  terri- 
torial court  from  obtaining  Jurisdiction  of  an 
action  for  forcible  entry  and  detainer  by 
the  auccessful  contestant. 

Howe  T.  Parker,  18  Okla.  282.  90  Pac. 
15. 

(1907)  An  action  of  unlawful  detainer  is 
purely  possessory,  with  the  incident  of  dam- 
ages attached  for  the  detention  of  the  prop- 
erty; plaintiff  being  required  to  recover  on 
the  strength  of  bis  right  of  possession,  and 
not  on  the  weakness  of  the  right  of  his  ad- 
versary. 

risk  T.  Arnold,  7  Ind.  Ter.  528,  104  S. 
W.  824. 

(1918)  Record  examined,  and  held:  (1) 
That  the  defendant  is  in  possession  of  the 
tract  of  land  in  controversy  without  color 
of  title;  (2)  that  the  plaintiff  is  entitled  to 
recover  possession  thereof  under  Rev.  I<aws 
1910,  S  5505,  which  provides,  in  effect,  that 
proceedings  by  forcible  entry  and  detainer 
may  be  bad  "in  cases  where  the  defendant  Is 
a  settler  or  occupier  of  lands  and  tenements 
without  color  of  title." 

Weldon  v.  I.and,  6S  Okhi.  — ,  173  Pac. 
517. 

S  8.   Prior  possession  of  plaintiff. 

Under  the  statutes  of  this  state,  in  the 
absence  of  the  relation  of  landlord  and  ten- 
ant, a  person  who  has  never  bem  In  posses- 
sion of  the  premises  in  controversy  can  not 
maintain  an  action  of  forcible  entry  and 
detainer  against  one  In  possession  under 
color  of  title, 

<1912)  Link  V.  Schlegel.  33  Okla.  458. 
126  Pac.  576;  (1015)  Gross  v.  Baker, 
47  Okla.  301.  14S  Pac.  734;  (1917) 
Brown  v.  Mayhall.  63  Okla.  268,  164 
Pac.  9(S:  (1018)  Ward  v.  Markham, 
73  Okla.  — ,  175  Pac.  113. 

(1913)  A  iwrson  out  of  iMJssession,  but 
who  has  the  right  of  possession,  may  main- 
tain an  unlawful  detainer  action  against  one 
in  possession,  who  holds  without  color  of 
title ;  but  in  such  case  the  right  of  possession 
alone  Is  essential  to  his  right  to  uialntain 
the  action. 

Xorthcutt  V.  Barnstable,  39  Okla.  124, 
134  Pac.  423. 

(1915)  Where  a  party  foi*cibiy  enters 
upon  a  quarter  section  of  land,  by  pulling  up 
the  posts,  and  tearing  down  the  fence,  and 
lit  the  time  of  so  entering  upon  said  premises 
he  knows  that  it  is  In  open,  notorious  and 
visible  possession  of  another  person,  who  is 
lioldii^  it  nnder  lease  from  the  owner,  and 
also  knows  that  the  lease  of  the  other  i)art}' 


is  prior  to  that  under  which  be  is  claiming, 
said  first  party  can  not  maintain  an  action 
against  the  second  party  for  the  forcible 
entry  and  detention  of  said  land. 

McKImmey  t.  Mowatt,  51  Okla.  411,  151 
Pac.  1175. 

(1915)  It  is  not  necessary,  in  order  to 
establish  and  maintain  possession  of  real 
estate,  that  the  claimant  should  actually  re- 
side upon  It  or  have  It  Inclosed  by  a  fence, 
since  It  is  sufficient  if  the  party  is  doing 
such  acts  thereon  that  indicate  in  an  open, 
public,  and  visible  manner  that  be  has  ex- 
clusive control  over  the  land,  Under  a  claim 
of  right 'to  such  exclusive  possession. 

McKImmey  v.  Mowatt,  61  Okla.  411,  151 
Pac.  1175. 

(1917)  The  action  of  forcible  entrj-  and 
detainer  Is  possessory  in  its  nature,  and  has 
for  its  purpose  the  restitution  of  possession 
of  lands  and  tenements  to  one  who  has  been 
deprived  of  sncb  possesiEtfon  by  force.  The 
right  to  maintain  the  action  is  not  deter- 
mined by  i^intiff's  right  of  possession,  but 
by  whether  he  has  been  in  possession,  and 
such  possession  has  been  taken  from  him 
by  force;  and,  unless  otherwise  provided  by 
statute,  a  person  who  has  never  been  In  pos- 
session of  lands  can  not  maintain  the  action. 
Brown  v.  Mayhall,  63  Okla.  208.  164 
Pac.  973. 

(1017)  The  right  to  maintain  an  action 
of  forcible  entry  and  detainer  is  not  deter- 
mined by  plaintiff's  right  of  possession,  but 
by  whether  he  has  been  in  poasessltm,  and 
such  iMSsesslon  has  been  taken  from  him 
by  force. 

Proctor  T.  Capps,  67  Okla.  — ,  169  Pac. 

894. 

(191S)  Forcible  entry  and  detainer  is  the 
proper  remedy  to  recover  possession  by  one 
having  a  right  thereto. 

Alexander  v.  Howard,  73  Okla.  — ,  174 
Pac.  746. 

§  9.   Right  of  plaintiff  to  possession. 

(1896)  One  In  actual  and  peaceable  pos- 
session,  who  is  dispossessed  by  force,  may 
sue  for  forcible  entry  and  detainer,  though 
he  was  In  possession  without  right,  and  was 
dispossessed  by  the  owner. 

Oklahoma  City  t.  HUl,  4  Okla.  521,  46 
Pac.  668. 

(1913)  In  an  action  of  forcible  entry  and 
detainer  the  "right  of  possession"  Is  the 
right  of  the  person  in  possession  not  to  be 
forcibly  dispossessed,  while  the  "right  to 
possession"  ordinarily  rests  on  title. 

CahUl  V.  Pine  Creek  Oil  Co..  38  Okla. 
508,  134  Pac.  64. 

(1913)  It  is  no  defense,  in  forcible  entry 
and  detainer,  that  plaintiff  was  holding  pos- 
session wrongfully  at  the  time  defendant 
forcibly  dispossessed  him. 

Cahill  T.  Pine  Creek  OU  Co.,  38  Okla. 
568.  134  Pac.  64. 

(1913)  Tbe  action  of  forcible  entry  and 
detainer  is  possessory  In  its  nature,  and  has 
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for  Its  potpoae  the  restitution  of  possession 
of  lands  and  tenements  to  one  who  has  been 
deprived  of  such  possession  by  force;  and 
the  right  to  maintain  the  action  Is  not  de- 
termined by  plaintiCTs  right  of  possession, 
but  by  whether  he  has  been  In  possession, 
and  such  possession  has  been  taken  from  him 
by  force;  and,  unless  otberwise  provided  by 
statute,  a  person  who  has  never  been  in 
possession  of  lanfis  can  not  maintain  the 
action. 

Northcutt  T.  Barnstable,  30  Okln.  124, 
134  Pac.  423. 

S  10.  Notice  to  quit  sntl  demand  of  possession. 

(1892)  The  fact  that  In  an  action  for 
forcible  entry  and  detainer,  the  notice  did 
not  describe  the  property  with  particularity. 
Is  not  necessarily  fatal,  since  the  law  will 
disregard  mistakes  which  do  not  mislead  the 
party  notified. 

Seeley  t.  Adaroson,  1  Okla.  78,  26  Pac. 

loee. 

(1896)  The  names  of  tbe  parties  who 
claim  the  property  in  forcible  entry  and  de- 
tainer proceedings  need  not  appear  in  the 
body  of  the  notice  given  as  a  basis  for  those 
proceedings,  if  they  are  signed  at  its  close. 
Oklahoma  City  v.  Hill,  4  Okla.  521,  46 
Pac.  568. 

(1807)  The  service  of  the  written  notice 
to  quit  required  by  the  forcible  entry  and 
detainer  act,  upon  some  one  over  twelve 
years  of  age,  on  the  premises  In  controversy, 
is  sufficient. 

Rlcbardson  t.  Penny,  6  Okla.  328,  50  Pac. 
231. 

(1899)  In  actions  for  unlawful  detainer 
It  mast  be  shown  that  demand  was  made  In 
writing  for  the  delivery  of  the  possession  of 
the  premises. 

Durie  T.  McUsh,  2  Ind.  Ter.  610,  53  S. 
W.  437. 

(1902)  Under  StoL  1893,  S  4808  (Wil- 
son's Rev.  ft  Ann.  Stat  1903,  i  5089),  requir- 
ing a  copy  of  a  notice  before  commencing 
forcible  ^try  and  detainer  to  be  served  on 
d^endant  three  days  before  commencing  tbe 
action,  a  notice,  signed  by  the  person  desir- 
ing to  commence  the  action  as  owner  and 
homestead  entryman,  to  leave  tbe  premises 
for  the  possession  of  which  action  Is  about 
to  be  brought,  and  service  by  delivering  a 
copy  to  the  defendant  by  a  person  author- 
ized by  the  plaintiff,  four  clear  days  before 
the  comprint  was  filed,  was  sutBclent. 
Bums  V.  NoeU,  12  Okla.  133,  09  Pac. 
1076. 

(1905)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  t  5089,  a  party  desiring  to  commence 
an  action  of  forcible  entry  and  detainer 
must  at  least  three  days  before  action 
brought  give  notice  In  writing  to  quit  in 
order  to  maintain  the  action. 

Smith  v.  Finger,  15  Okla.  320,  79  Pac. 
769. 

(1906)  A  notice  to  quit  in  an  action  of 
forcible  entry  and  detainer  should  show  who 
claims  the  right  to  possession,  and  who 


makes  the  demand  therefor,  as  such  a  person 
alone  can  maintain  tbe  action  under  the 
notice. 

Best  V.  Frazier,  16  Okla.  623,  85  Pac. 
1119. 

(1906)  Where,  in  forcible  entry  and  de- 
tainer, the  complaint  is  founded  on  a  notice 
which  fails  at  the  trial,  plaintiff  may  be 
allowed  to  amend  the  pleadings  to  conform 
to  the  proof  and  base  his  case  on  another 
notice  served  more  than  three  days  before 
the  commencement  of  the  action. 

Best  V.  Frailer,  16  Okla.  S23,  85  Pac. 
1119. 

(190S)  In  an  action  for  unlawful  de- 
tainer where  there  is  no  competent  testi- 
mony, either  before  or  after  Introduction  or 
notice  of  demand,  that  the  same  was  served 
on  the  defendant  prior  to  tbe  beginning  of 
the  action,  such  notice  Is  not  admissible. 

Smith  V.  Travel,  20  Okla.  512,  94  Pac. 
S29. 

(1908)  The  service  of  written  demand  for 
possession  required  by  Manaf.  Dig.,  §  3348 
(Ind.  Ter.  Ann.  Stat  1890.  §  22S2),  in  an 
action  of  unlawful  detainer  can  not  be  proved 
by  affidavit  of  the  person  who  serves  sndi 
notice,  nor  by  affidavit  or  return  of  an  offi- 
cer indorsed  thereon. 

Smith  V.  Travel,  20  Okla.  51!^  M  Pac. 
529. 

(1908)    The  burden  of  proving  the  giving 
of  three  days'  notice  to  quit  Is  on  the  plaintiff 
in  an  action  for  forcible  entry  and  detainer. 
Gardner  v.  Kime.  20  Okta.  784,  95  Pac. 
242. 

(1908)  Plaintiff  can  not  maintain  forci- 
ble entry  and  detainer.  If  the  three  dayaf 
notice  to  quit,  prescribed  by  Wilson's  Rev.  & 
Ann.  Stat         6  8069,  Is  not  givoL 

Gardner  v.  Klme,  20  Okla.  784,  96  Pac. 
242. 

(1008)  In  forcible  detainer,  a  notice  to 
quit  served  on  defendants  more  than  ten 
months  before  action  brought  faUs  to  com- 
ply with  Wilson's  Rev.  ft  Ann.  Stat  1903, 
§  50S5,  and  is  Insufficient. 

New  V.  Collhis,  21  Okla.  430,  06  Pac. 
007. 

(1908)  In  forcible  detainer,  If  any  con- 
siderable time  elapses  between  the  giving  of 
a  notice  and  tbe  commencement  of  the  suit. 
It  operates  as  a  waiver  of  the  notice. 

New  v.  Collins,  21  Okla.  430.  06  Pac. 
007. 

(1900)  A  notice  to  quit  for  failure  to  pay 
rent  la  waived,  where  in  forcible  detainer 
the  relatton  of  landlord  and  tenant  is  denied 
by  d^endant 

Poison  r.  Parsons,  23  Okla.  778,  104 
Pac.  336. 

(1910)  In  forcible  entry  and  detainer  It 
is  not  necessary  that  the  names  of  the  par- 
ties who  claim  the  property  should  appear  In 
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the  body  of  the  notice  to  quit,  but  It  is  auf- 
flcimt  if  the  names  are  signed  to  th?  notice 
given. 

Vausellous  r.  Huene,  26  Okla.  243,  106 
Pac.  1102. 

(1913)   Notice  to  vacate  and  service  tliere- 
of  examined  and  hold  to  tie  a  complete  com- 
plin n  re  with  the  miuirements  of  the  statute. 
Northcutt  r.  Barnstable,  30  Okla.  124, 
131  Pac.  423. 

(iyi3)  Notice  in  a  forcible  entry  aud  uu- 
lawfnt  detainer  actiou,  to  vacate  real  estate 
examined  and  held  sulttcleiit  under  the  stat- 
ute. 

Avants  T.  Bmner.  30  Okla.  730,  136  Pac. 
503. 

(1010)  A  notice  to  vucnte  real  property 
required  by  Rev.  Laws  1010,  9  5507,  which 
Is  addressed  to  and  served  upon  the  party 
wrongfully  In  possession,  which  describes 
the  premises  and  says,  "I  hereby  notify  you 
to  leave  the  premises  now  unlawfully  held 
by  you."  and  which  Is  signed  by  the  party 
eutltled  to  iiossesslon,  is  sufBcient,  and  it 
Is  not  esBoitial  to  state  further  that,  unless 
the  notice  is  comi4ied  with,  suit  will  be 
brtii^Eht 

Cutbnrth  v.  Bell.  G5  Okla.  157,  155  Pac. 
1136. 

S  IL  Defenses. 

(If^l)  It  is  no  defense  to  an  action  of 
forcible  entry  and  detainer  brought  to  re- 
cover possession  of  quarter  of  n  section  that 
the  party  described  in  the  notice  to  quit 
twasesslou  was  in  possession  of  only  ten  or 
twelve  feet  of  this  land. 

Seeley  r.  Adamson,  1  Okla.  78,  26  Pac. 
1069. 

(ISOO)  Where  plaintiffs  were  In  peaceable 
possession  of  premises,  and  the  sheriff  ar- 
rested them  for  violation  of  the  Ilqnor  law, 
and  removed  them  and  their  goods  and  fur- 
niture from  the  building,  and,  while  they 
were  under  arrest  for  a  short  time,  per- 
mitted officers  of  the  city  In  which  the  prem- 
ises were  located,  who  were  standing  by 
for  the  purpose,  to  take  possession  of  the 
premises  and  thereafter  keep  pliilntlffs  there- 
from, it  was  no  defense  to  an  action  for 
forcible  entry  and  detainer  HKalust  the  city 
that  tlie  city  was  not  a  imrty  to  the  dispos- 
session, and  that  the  sherllT  had  a  right  to 
arrest  plaintiffs,  and  remove  their  goods. 
Oklahoma  City  r.  Hill,  4  Okla.  521,  40 
I'ac.  568. 

(1000)  Where  a  party  In  i>eaceflb)e  pos- 
session of  land  Is  by  reason  of  threats  forced 
to  yield  possession  to  another,  the  latter  is 
guilty  of  forcible  entry,  though  he  has  the 
superior  title. 

Hunt  V.  Hicks,  3  Ind.  Ter.  275,  54  S.  W. 
818. 

(1903)    An  action  for  forcible  entry  and 
detainer  can  not  be  converted  Into  an  action 
to  try  the  question  of  title  to  the  premises 
by  an  answer  putting  such  title  in  Issue. 
Hackney  v.  McKet*.  12  Okla.  401,  75  Pac. 
5S5. 
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(1001)  An  injnnctlon  to  restrain  d^end- 
ants  from  interffering  with  the  use  and  en- 
joyment of  certain  land  by  plaintiff,  in  which 
action  a  bearing  has  been  liad,  an  order 
made  allowing  the  defendants  possession 
pending  the  further  order  of  the  court  as  to 
portions  of  the  real  estate  aud  Joint  pos- 
session of  other  portions  may  be  pleaded 
by  defendants  in  bar  of  an  action  of  forcible 
entry  and  detahior. 

I^wry  V.  Mitchell.  14  Okla.  241,  78  Pac. 
370. 

(lOOT)  An  unsuccessful  contestant  in  the 
Department  of  the  Interior,  who  during  the 
contest  has  niade  improvements  on  the  land. 
Is  not  entitled  to  bold  possession  till  the 
improvements  are  appraised  and  paid  for 
under  the  occupyto£  claluutnt's  act,  and  such 
a  defense  can  not  be  made  In  an  action  for 
forcible  entry  and  detainer. 

Howe  V.  Parker,  18  Okla.  282,  90  Pac. 
15. 

(1000)  Where  defendant  is  in  possession 
or  occupying  iwemises  wittaont  color  of  title 
It  appearing  that  the  plaintiff  was  the 
owner  of  the  fee-simple  title  to  the  premises, 
and  that  defendant  was  not  bohling  imder 
contract  with  the  plaintiff,  the  plaintiff  Is 
entitled  to  s  Judgment  In  forcible  detainer 
action. 

Zahn  V.  Obert,  24  Okla.  150,  103  Piic. 
702. 

(1900)  Where  defendant  Is  in  possession 
under  a  contract  all^nd  to  liave  been  made 
with  H.  it  J.  as  agents  of  C.  on  the  5th  day 
of  October,  1903.  and  plaintiff  has  a  war- 
ranty deed  from  C.  executed  on  the  12th  day 
of  October,  1908,  but  the  contract  does  not 
show  on  Its  face  that  It  was  made  by  or  In 
behalf  of  C,  and  there  Is  no  legal  evidence 
that  it  was  made  by  or  for  C,  or  that  C. 
ever  received  any  consideration  therefor, 
possession  under  such  contract  is  wltbout 
color  of  title. 

Zahn  V.  Obert,  24  Okla.  150,  103  Pac. 
702. 

(1900)  Where  defendant  Is  in  possession 
of  premises  under  a  quitclaim  deed  from  a 
third  party,  executed  subsequent  to  the  in- 
stitution of  the  forcible  entry  action,  plain- 
tiff appearing  to  be  the  owner  of  the  fee 
simple  title,  an  action  for  forcible  detainer 
will  lie. 

Zahn  T.  Obert,  24  Okla.  159.  l<n  Pac. 
702. 

(1900)  The  uusuccessful  claimant  of  a 
lot  under  the  Creek  ajsreenient  of  March  1, 
1901  (Act  Cong.  March  1.  1001,  ch.  076,  31 
Stat.  SOI),  as  an  occupier  of  such  lot.  Is  with- 
out color  of  title  within  Wilson's  Rev.  & 
Ann.  Stat.  1903,  S  5087,  providing  that  untaw- 
ful  detainer  may  be  maintained  against  sucb 
an  occupier. 

Brennan  v.  Shanks,  24  Okla.  663,  103 
Pac.  70B. 

(1913)  An  action  may  be  maintained 
against  any  person  who  commits  a  forcible 
entry  and  ouster,  even  thoofh  the  latter  Is 
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tlie  owner  of  the  proi)erty  and  entitled  to  the 
Immediate  posiiesaiou,  if  the  plaintiff  had, 
at  the  time  of  the  ouster,  the  actual  and 
peflceable  possession  thereof. 

Ifoward  V.  Davts^  40  Okla.  SO,  136  Pac. 
401. 

(IDIT)  One  who  Is  In  the  peaceable  and 
rjuiet  poAitesRlon  of  Innd  and  pi'emlscs  has  a 
rijrht  of  possession,  that  is  to  siiy,  u  rijiht 
nrising  from  possession  alone,  whk-h  pre- 
cludes one  who  has  the  rlKht  to  possession 
from  ousting  him  without  resorting  to  an 
action  In  court,  and.  If  he  Is  deprived  of 
Hucb  possession  against  his  will  and  without 
resort  to  the  court,  he  may  maintain  an 
action  for  the  possession  from  which  he  has 
been  excluded,  even  against  one  who  had 
such  right  as  would  hare  entitled  him  to 
recover  posaewion  by  action. 

Casey  v.  Kitchens.  66  Okla.  180.  168  Pac. 
812. 

$  12.   Persons  entitled  to  sue. 

(1804)  The  vendee  of  a  leiisehold  term 
can  not  maintain  an  action  of  unlawful  de- 
tainer in  the  Indian  Territory,  imder  Mnnsf. 
Dig.,  fi334S  (Ind.  Ter.  Ann.  Stat.  1809, 
1 22^) ,  to  recover  possession  from  his  ven> 
dor,  who  refuses  to  surrender  the  premises 
at  the  time  agreed. 

McCauley  v.  Haxlewood,  AO  Fed.  877. 

(ISOO)  The  fact  that  a  defendant  lu  pos- 
session and  claiming  the  equitable  owner- 
ship of  lands  in  the  Indian  Territory  is  a 
citizen  of  the  United  States,  and  not  entitled 
to  hold  such  lauds,  affords  uo  ground  for  the 
recovery  of  their  jwesession  by  one  to  whom 
the  legal  title  was  conveyed  In  trust  for  the 
defendant,  the  sovereign  alone  having  the 
right  to  oust  the  defendant  for  the  dls- 
qualtflcatlon. 

Sanders  t.  Thornton,  07  Fed.  863. 

<10]6)  An  administrator  wKh  the  will 
annexed  who  has  possession  of  lands  belong- 
ing to  the  estate  which  he  has  in  course  of 
administration  can  maintain  a  suit  against 

one  who  forcibly  and  unlawfully  dispossesses 
him. 

Cilthurth  V.  Bell.  O.'i  Okln.  157,  1.55  Pac. 
1136. 

{ 13.  Perrons  against  whom  action  may  be 
bronghl. 

(1000)  Where  an  Indian  agent,  without 
authority,  forcibly  eje<-t8  a  tenant  from  the 
premises,  and  places  the  landlord  in  posaes- 
itlon,  the  landlord,  as  well  as  the  party  eject- 
ing the  tenant,  was  guilty  of  forcible  entry. 
Qulgley  V.  Stei^iens,  3  Ind.  Ter.  265,  54 
S.  W.  S14. 

(1911)  A  successful  contestant  for  home- 
stead entry  on  government  lands,  who  has 
made  proper  tiling  of  his  homestead  entry 
after  the  final  determination  of  his  contest, 
is  entitled  to  the  undisturbed  possession  of 
the  lands  filed  upon;  and  may  proceed  be- 
fore a  justice  of  the  pence.  In  an  action  of 
forcible  entry  and  detainer,  against  the  un- 
snccesaful  contestant,  and  those  In  posses* 
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sion  under  a  claim  of  license  from  such  un- 
successful contestant;  and  such  unsuccessful 
contestant,  and  those  persons  In  possession 
under  him,  after  a  final  determination  of  the 
contest  adverse  to  him,  are  mere  treiQiaasers 
in  possesion  without  color  of  tittle,"  wlttiln 
the  meaning  of  Snyders'  Comp.  Ijaws,  S  6430 
(Sesa.  Laws  1907-08^  1 3,  p.  459). 

Hibbnrd  r.  Haycrnft.  32  Okln.  100,  121 
Pac.  108. 

§  14.  Jurisdiction. 

(ISOS)  The  statute  gives  exclusive  Juris- 
diction to  justices'  courts  In  forcible  entry 
and  detainer  proceedings,  and  the  district 
court  can  only  acquire  Jurisdiction  In  such 
cases  by  appeal  or  writ  of  error  from  the 
Judjrment  of  a  justice  of  the  peace. 

McDonald  v.  StUes,  7  Okla.  327,  54  Pac. 
487. 

(189S)  The  district  court  has  no  Jurlsdlc- 
tlirn  to  hear  and  determine  a  cause  of  forci- 
ble entry  and  detainer,  certified  from  a  jus- 
tice of  the  peace,  before  any  judgment  la 

rendered  In  said  cause  by  the  Justice  of  the 

(»eace. 

McDonald  v.  Stiles,  T  Okla.  327.  M  Pac. 
4S7. 

(1902)  lender  Stat.  1803,  ch.  18.  art  16. 
{1562  (Wilson's  Rev.  &  Ann.  Stat  1908, 
S  1872),  giving  probate  court  the  same  juris- 
diction as  justices  of  the  peace,  they  are 
vested  with  jurisdiction  In  actions  of  fordUe 
entry  and  detainer. 

MeClung  v.  Penny.  11  Okla.  474,  60  Pac. 
409;  Anderson  v.  Fergusou.  12  Okla. 
307,  n  Pac.  225. 

(1909)  The  mere  contention  or  claim  ol 
defendant  or  the  introduction  by  him  of  evi- 
dence, to  tbe  effect  that  he  Is  in  possession 
of  the  premises  under  a  parol  agreement  to 
purchase,  where  the  evidence  relative  thereto 
Is  conflicting,  is  not  sufficient  to  oust  the 
court  of  jurisdiction  to  try  the  right  of  pos- 
session in  a  forcible  entry  and  detainer 
action,  and  the  exlstmce  of  such  agreement 
is  a  question  of  fact  to  be  determined  by  the 
Jury. 

Powers  V  Slyers,  25  Okla.  166.  105  Pac. 
674. 

(1000)  The  county  court  January  24. 
1900,  hitd  no  original  Jurisdiction  of  an  nn- 
lan-ful  detainer  action. 

Crump  V.  Piu-hfoPd,  24  Okla.  808,  104 
Pac.  911. 

Tender  the  laws  extended  in  force  In  the 
state,  upon  Its  admission,  by  section  2  of  the 
Schedule  to  the  Constitution,  courts  of  jus- 
tices of  tbe  peace  have  Jurisdiction  of  forci- 
ble entry  and  detainer  actions. 

(1010)  Welchi  v.  Johnson,  27  Okla.  518, 
112  Pac.  060;  (1010)  Lynn  v.  Jackson. 
26  Okla.  852,  110  Pac.  727;  (1011) 
Hibbard  v.  Haycraft  32  Okla.  160, 121 
Pac  108;  (1013)  Northcutt  v.  Bam- 
atable,  39  Okla.  124.  134  Pac.  423. 
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S  15.   ProccM  and  app««ruic«. 

{1J>16)  The  service  of  written  demand  or 
notk-e  for  Uie  delivery  of  possession  re<iuired 
by  Kev,  Laws  1910,  9  5507,  to  be  served  upon 
a  party  against  whom  an  action  of  unlaw- 
ful detainer  lias  been  brought  can  not  be 
proved  by  the  affidnvit  of  tlie  person  wbo 
senes  such  notice,  uor  by  tbe  altldarit  or 
return  of  an  officer  not  authorised  to  serve 
it,  indorsed  thereon ;  but  siicta  service  may 
be  proved  by  the  testimony  of  defendants 
tliat  such  notice  was  served  wltl>in  the  time 
provided  by  said  section  before  bringing 
action  of  unlawful  detainer. 

Tankersley  v.  Castauien,  03  Obln.  IS, 
162  Pac.  191. 

}  Iti.  ^ToceediugB  for  taking  and  delivery  of 

(1905)  Under  Mnnsf.  Dig.,  8  5055  (Ind. 
Ter.  Ann.  Stat.  1800,  5  3260),  in  relation  to 
forcible  entry  and  detainer,  provides  that 
before  a  writ  of  jMssessIon  can  issue  there 
ran^  be  filed  an  iilfidarit  stating  that  plain- 
tiff Is  lawfully  entitled  to  iHjssessiou  of  tbe 
premises;  held  that  an  affidavit  iu  the  pres- 
ent tense,  made  in  i-'ebruary  and  filed  hi  a 
suit  commenced  in  April,  was  iusufficient. 
Wilson  v.  Smith.  6  Ind.  Ter.  im,  89  S. 
W.  1009. 

(1900)  A  petition  in  an  action  upon  a 
retainer  bond  by  tbe  plaintiff  In  an  unlawful 
detainer  action  to  recover  damages  sustained 
by  him  by  reason  of  being  kept  out  of  pos- 
session of  his  lands  by  defendant  as  pro- 
vided in  9  3362,  Mnnsf.  Dig.  (Ind.  Ter.  Ann. 
SUt  1899.  S2289),  which  does  not  allege 
that  he  sustained  damages  by  reason  of 
being  kept  out  of  possession,  falls  to  state  a 
cause  of  action  against  tbe  surety  on  such 
bond. 

United  States  Fidelity  &  Guaranty  Co. 
V.  Ballard,  23  Okla.  GO,  fl»  Pac.  1017. 

■(1909)  The  remedy  afforded  to  a  prevail- 
ing plaintiff  in  unlawful  detainer  for  the  re- 
covery of  damages  by  Mansf.  Dig..  §3362 
(Ind.  Ter.  Ann.  StaL  1809,  5  2200),  is  not 
exclusive,  but  plaintiff  may  maintain  a 
separate  action  upon  the  bond  given  against 
defendant  and  his  surety  or  the  surety  alone. 
United  States  Fidelity  &  Guaranty  Co. 
V.  Ballard,  23  Okln.  00,  90  Pac.  1017. 

5  17.  Pleading. 

5  18.   Complsint  or  petition. 

(1803)  Substantial  accuracy  in  the  de- 
scription of  the  premises  In  an  action  of 
forcible  detainer  is  all  that  the  law  requires, 
and  a  slight  error  which  does  not  mislead 
the  defendant  will  not  be  regardeil. 

Olds  V.  Conger,  1  Okln.  2.^2.  32  Pac.  337. 

Under  Stat.  1890,  ch.  71.  art.  16,  §4  (Wil- 
son's Rev.  &  Ann.  Stit.  190.%  5  5090),  pro- 
viding that  In  forcible  entry  and  detainer 
the  complaint  shall  set  forth  either  an  un- 
lawful and  forcible  entry  and  detention  or 
an  unlawful  detention,  the  facts  constitut- 


ing such  unlawful  entry  or  detentloD  must 

be  set  out. 

(1803)  Rice  V.  West,  10  Okla.  1,  33  Pac. 
706,  overruled  Richardson  v.  Penny, 
(1S07)  6  Okla.  328,  60  Pac.  231. 

(1903)  Where  a  complaint  In  forcible 
entry  and  detainer  Is  sufficient  on  its  face, 
the  fiict  that  it  contains  iin  allegation  that 
plaintiff  is  the  owner  of  the  premises  de- 
8trll>eil  will  be  treated  as  descriptive  of  his 
right  of  ix>8!i;essiou,  and  not  as  raising  tlie 
question  of  title,  which  can  not  l>e  deter- 
mined in  such  action. 

McCiuug  V.  Penny,  11  Okla.  474,  69  Pac. 
409. 

(19U3)  In  an  action  of  forcible  entry  and. 
detainer,  it  is  not  necessary  for  the  com- 
plaint to  state  i>articulnr  facts  r^ied  on  to 
constitute  such  entry  or  detainer,  but  the 
complaint  is  sufficient  if  It  contains  ttie  lan- 
guage of  the  statute. 

Ureenameyer  v.  Coate,  12  Okla.  452,  72 
Pac.  377. 

(lJt04)  A  complaint  for  forcible  entry  and 
detainer  can  not  l>e  amended  so  as  to  make 
it  an  action  simply  for  detainer,  since  tbe 
former  action  is  fur  a  tort  and  the  latter 
Is  for  breach  of  contract. 

Crawford  v.  Alexander,  5  Ind.  Ter.  161, 
S2  S.  W.  707. 

(1905)  Under  Mansf.  Dig.,  1 3351  (Ind. 
Ter.  Ann.  Stat.  1899,  5  228o),  relating  to 
forcilile  entiy  and  detainer,  and  providing 
for  the  issuance  of  a  writ  of  possession  on 
compliance  with  certain  conditions,  where  a 
writ  of  possession  is  issued  in  an  action  of 
forcible  detainer,  which  has  been  returned 
unserved  because  plaiutlff  has  failed  to  give 
the  bond  to  entitle  him  to  possession,  there- 
after, upon  proper  apjrtlcatlon,  plaintiff  may 
obtain  an  alias  writ. 

Wilson  V.  Smith,  6  Ind.  Ter.  108,  89  S. 
W.  I(i09. 

(1905)  Under  Mansf.  Dig.,  J  3.^1  (Ind. 
Ter.  Ann.  Stat  1899,  5  2285),  relating  to 
forcible  entry  and  detainer,  provides  that  a 
complaint  mnst  be  filed,  signed  by  plaintiff, 
his  agent  or  attorney;  and  {5055  (5  3260) 
provides  that  a  com^aint  must  be  verified; 
lield  that  a  complaint  in  forcible  entry  and 
detainer  iiroccedings  must  be  verified. 

Wlison  V.  Smith,  6  Ind.  Ter.  lOS.  89  S. 
W.  1009. 

(1900)  In  an  action  of  forcible  entry  and 
detainer,  the  complaint  must  elttier  show  tbe 
relation  of  landlord  and  tenant  existing  be- 
tween plaintiff  and  defradant.  or  tliat  de- 
fendant by  force  and  amis  ousted  plaintiff 
from  possession. 

Folsom  V.  Hunter,  6  Ind.  Ter.  433,  98  8. 
W.  156. 

(1913)  The  complaint  In  on  action  for 
forcible  entry  nnd  detainer  was  held  suf- 
ficient to  comply  with  the  requirements  of 
Rev.  lAWs  1910,  5  5508. 

Poters  V.  Holder,  40  Oklo.  136  Pnc. 
400. 
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S  19.   Plea  or  answer. 

(1806)  Since  all  defenses  may  be  Inter- 
posed under  a  genenil  deniiil  lu  an  action 
for  forcible  entry  and  detainer,  it  Is  not  re- 
versible error  to  strike  a  valid  special  de- 
fense. 

Oktfllioma  City  v.  Hill,  4  Oklu.  uin,  46 
Pac.  568. 

(1901)  An  answer  to  an  action  for  un- 
lawful detainer  which  alleftes  that  the  de- 
fendant tenant  Is  entitled  to  purchase  a  fee 
slmide  title  to  the  premises  as  soon  as  they 
can  be  passed  under  Act  Cong.  (Act  June 
28,  1808,  3  Stat  4m,  Ind.  Ter.  Ann.  Stiit. 
1880,  cb.  3a  >,  was  held  to  plead  a  mere  con- 
clusion of  law. 

Komp  V.  Jennines,  4  Ind.  Ter.  64,  64  S. 
W.  610. 

(lIX»r»>  I'uder  WlLsoii's  Ilev.  &  Ami.  Stiit. 
liHKt,  iTAm  et  seq.,  defendant  In  forcible 
entry  and  detainer  is  not  required  to  file  any 
pleadings. 

Smith  V.  Finger,  15  Okla.  120,  79  Pac. 
759. 

S  20.   Amendment. 

(1{H>2)  In  actions  of  unlawful  detainer, 
wherein  tlie  nffidarit  does  not  wholly  com- 
Illy  witli  Manttf.  Dig..  S3:ir»l  (Ind.  Ter.  Ann. 
Stat.  1S!»9,  8;?Jsr»>,  leave  to  amend  and  cure 
tlie  defet't  should  lie  Riven,  or,  if  the  com- 
l>lalut  supiH)rted  by  atfidnvit  Is  held  good  on 
demurrer,  then  a  trliil  on  the  nierlts  must 
be  had  under  5  'ilOli  (§  ;«07),  prohibiting  the 
dismisHiii  of  an  iietion  f<»r  want  of  a  proper 
attidiivit.  and  under  5  ."yK't  (§3288).  provid- 
ing for  tlie  disregard  of  defec-t!«  not  affecting 
substantial  riglitH  of  parties. 

Smith  V.  Bush,  4  Ind.  Ter.  454,  60  S.  W. 
034. 

S  21.   Issnee,  proof,  and  variance. 

(1891)  Where  the  petition  in  forcible 
eiitr^-  and  detainer  asks  the  recovery  "f  Im>s- 
session  of  a  whole  quarter  section,  and  the 
proof  shows  plaintiff  to  be  in  possession  of  a 
very  small  port  of  It,  the  variance  is  imma- 
terial. 

Seeley  v.  Adamson,  1  Okla.  78,  26  Pac. 
1009. 

(1899)  A  complaint  allying  that  in 
April,  1806,  while  plaintiff  was  in  peaceable 
and  lawful  possession  of  a  certain  lot.  de- 
fendant forcibly  entered  thereon  and  ejected 
plaintiff,  is  not  supported  by  evidence  that 
in  April,  1800,  while  plaintiff  was  in  iMisses- 
siou  of  the  lot,  defendant  came  thereon  and 
took  forcible  iiossession  and  made  threats 
against  his  life ;  that  a  few  day«  afterwards, 
to  settle  the  matter,  they  agreed  that  plain- 
tiff should  keep  a  certain  part  of  the  lot  and 
dd!endant  keep  the  other  ixirt;  and  that  this 
agreement  existed  till  Ajvll,  1896,  when  de- 
fendant broke  down  the  fence  around  the 
part  of  the  lot  it  was  agreed  plaintiff  ^ould 
keep,  and  put  a  house  thereon,  and  thereaftv 
held  the  whole  lot. 

Garner  v.  Bonbam,  3  Ind.  Ter.  7n2,  49 
S.  W.  45. 


$22.  Evidence. 

(1893)  Oral  testimony  is  always  admis- 
sible when  tendered  to  show  right  of  pos- 

Olds  v.  Conger,  1  Okla.  232.  32  Pac.  307. 

(1S08>  In  an  action  of  unlawful  detainer, 
evidence  tliat  plaintiff  bad  conveyed  an  in- 
terest in  land  to  which  he  makes  no  claim  is 
irrelevant. 

Anderson  v.  Thomas,  2  lud.  Ter.  70,  47 
S.  W.  301. 

(ISOil)  111  an  action  of  unlawful  iletalner. 
tlie  biinleii  of  proof  is  uiwn  the  plaintiff  to 
show  that  the  defendant  held  the  premises 
under  the  plaintiff  as  his  tenant  and  that 
the  time  for  which  be  was  to  hold  the  prem- 
ises  had  expired. 

Sanders  v.  Thornton,  2  Ind.  Ter.  92.  48 
S.  W.  1013. 

(IKW)  Evidence  that  plaintiff  has  the 
title  of  the  origiuui  landlord,  is  admissible 
in  action  of  unlawful  detainer. 

Brown  v.  Woolsey,  2  Ind.  Ter,  329.  51 
S.  W.  965. 

(1900)  A  preliminary  injunction  against 
drfendant,  Issued  In  a  former  suit  between 
the  snme  inirties  concerning  the  same  projv 
erty.  is  admissible  to  show  who  was  in  jros- 
session  of  the  proi»erty  at  the  time  of_an 
ailepeil  forcible  entry. 

Hunt  v.  Hicks,  3  Ind.  Ter.  275,  54  S.  W. 
SIS. 

(1900)  A  writ  of  possession  issued  in  a 
former  action  between  the  same  parties  over 
the  same  land,  awardhig  to  defendant  the 
possession  of  a  portion  of  the  premise^  is 

not  admlsfilhle  in  evidence  where  the  posses- 
sion of  such  portion  is  not  questioned. 

Hunt  V.  Hicks,  3  Ind.  Ter.  275,  54  S.  W. 
818. 

(1902)  In  an  action  for  wrongful  entry 
and  unlawful  detainer,  evidence  of  title  in 
the  plaintiff  is  admissible  to  show  his  right 
of  popsession,  and  the  extent  thereof. 

Hewlett  V.  Hyden.  4  Inil.  Ter.  176.  60  S. 
W.  839. 

(1904)  In  forcible  entry  and  detainer  de- 
fendant can  show  an  injunction  restraining 
plaintiff  from  interfering  with  defendant's 
possession. 

I^ry  V.  Mitchell,  14  Okla.  241,  78  Pac. 
379. 

(10(M)  I'lKler  Forcible  FiitiT  and  De- 
tainer Act  (Mansf.  Dip.,  g  .13(J.">  [Iml.  Ter. 
Ann.  .Shit.  1S!K>.  5  2290]).  pruvidhip  that  "In 
trials  under  this  net  the  title  to  the  premises 
In  question  shall  not  lie  iidjndirateil  on  or 
given  in  evidence,  except  to  show  the  right 
of  possession  and  thq  extent  thereof."  plain- 
tiff in  such  action  may  put  in  evidence  a 
lease  of  Indian  lands  and  the  assignment 
thereof  under  which  he  claims. 

Xfoore  T.  Girten.  5  Ind.  Ter.  384,  BZ  S. 
W.  848. 

(1905)  In  order  to  mninhiin  an  action  of 
forcible  entry  and  detainer  under  Wilson's 
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Rer.  &  Ann.  Stat  1903,  9  5089,  plaintiff  must 
afllrmativel7  show  service  of  three  days' 
notice  to  quit. 

Smith  V.  Finger,  15  Okla,  120,  79  Pac. 
759. 

(1906)  On  trloi  of  an  action  of  forcible 
detainer,  where  the  evidence  shows  that 
notice  to  quit  was  served  on  the  defendants 
iwrsonally,  and  a  copy  of  the  notice  was  in- 
troduced in  evidence  which  shows  that  the 
notice  coropiietl  with  ali  the  requirements  of 
the  statute,  the  evidence  was  sufficient  on  the 
question  of  notice. 

Martin  v.  Hartsbome,  17  Okla.  580,  87 
Pac.  854. 

(1007)  The  burden  Is  on  pInIntifT  In  un- 
lawful detainer  from  the  start  to  the  close 
of  the  case,  to  sliow  that  she  was  l^lly 
entitled  to  reco%'er  possession  of  tbe  land  as 
against  defendants;  defendants  not  being  re- 
quired to  offer  any  proof  until  plaintiff  by 
the  weight  of  the  evidence  had  shifted  the 
burden  of  defense  on  them. 

Flsk  V.  Arnold,  7  Ind.  Ter.  526,  104  S. 
W.  824. 

(1910)  "Forcible  entry  and  detainer,"  or 
"forcible  entry  and  unlawful  detainer,"  is  a 
proceeding  at  law,  and  the  right  to  posses- 
sion is  the  sole  question  involved,  and  evi- 
dences of  title  are  only  material  in  so  far  aa 
they  tend  to  show  right  of  poasessiou,  and 
no  equities  of  parties  can  be  determined. 
Vnnscilous  v.  Huene,  26  Oklo.  243,  108 
I'ac.  1102. 

(1013)  Where,  hi  forcible  entry  and  de- 
tainer, giving  the  evidence  its  strongest  pro- 
iMitlvc  force,  there  is  no  evidence  reasonably 
tending  to  prove  that  defendant  was  in  pos- 
session of  the  premises  in  controversy  at  the 
commenceni(*nt  of  tlie  suit,  it  was  held  that 
the  court  did  not  err  In  sustaining  a  de- 
murrer to  the  evideiK'O  Ht  the  close  of  plain- 
tiff's tcstlnion>'. 

Maiiles  v.  Suiytlic.  35  Okla.  409,  130  Pac. 
145. 

(1!>i:t)  Deetls  or  otiier  muniments  of  title 
may  lie  offeretl  in  evidence  in  a  forcible  entry 
ami  detainer  imit  for  the  pur|H>se  of  siiowing 
the  cimnicter  of  a  party's  entrj-  and  posses- 
sion, and  to  upliold  the  imssesslon  when 
onc*e  peaceably  obtained. 

Howard  v.  Davis,  40  Okla.  SO,  136  Pac. 
401. 

(1913)  In  an  action  of  forcible  entry  and 
detainer,  whore  the  uudisimted  evidence 
shows  that  tbe  plaintiff  bad  been  In  posses- 
sion of  the  premises  for  some  five  or  six 
years,  and  tlie  defendaiits,  during  his  tem- 
IKirary  absence,  and  without  his  consent,  en- 
tered upon  tbe  premises  and  held  possession 
by  force  of  arms,  a  verdict  for  tbe  defendants 
should  be  set  aside  and  the  cause  remanded, 
with  direction  to  the  trial  court  to  enter 
Judgment  for  the  plaintiff. 

Bilby  V.  Bean,  42  Okln.  53,  137  Pac.  691, 

(1915)  In  an  action  of  forcible  entry  and 
detainer,  deeds  and  other  muniment  of  title 


may  be  offered  in  evidence  for  the  purpose 
of  showing  the  character  of  a  party's  eatry 
and  possession,  and  to  uphold  the  posBCB- 
sion  when  once  peaceably  obtained. 

OrosB  T.  Baker,  47  Okla.  861,  248  Pac. 
"34. 

(1916)  Under  the  forcible  entry  and  de- 
tainer act,  the  service  of  the  statutory  three 
days'  notice  to  quit  is  a  Jurisdictional  fact 
which  must  be  proved  at  the  trial ;  and  proof 
that  such  notice  was  served  before  the  be- 
ginning of  the  suit,  without  any  proof  that 
the  notice  was  served  at  least  three  days 
before  tbe  commencement  of  the  action,  is 
not  snfBcient. 

Howard  v.  Davis,  66  Okla.  260,  168  Pac. 
429. 

(1I»17)  In, an  action  of  unlawful  detainer 
of  real  property,  tbe  burden  is  U]x>n  tbe 
plaintiff  to  prove  that  the  defendant  was  in 
possession  of  tbe  property  at  the  time  of  the 
hringUig  of  such  action. 

.Moulton  v.  Garrison,  66  Okla.  327,  160 
Pac.  896. 

(1917)  Evidence  of  title  to  real  estate 
can  be  introduced  in  an  action  of  forcible 
entry  and  detainer,  only  as  an  incident  tmd- 
ing  to  show  the  right  to  possession. 

Casey  v.  Kitchens,  66  Okla.  169,  168  Pac. 
812. 

S  23.  Damages. 

(1897)  Where  plaintiff  was  in  the  ])eace- 
able  and  quiet  iKissession  of  premises,  and 
was  dispossessed  thereof  by  force  by  the  de- 
fendant, he  is  entitled  to  recover  as  dam- 
ages under  the  statute  double  tbe  rental 
value  of  tbe  premises  for  the  period  tbe  pos- 
session was  withheld  from  bim. 

Chlsbolm  V.  Welse,  5  Okla.  217,  47  Pac. 
10?6. 

<1S07)  7'he  damages  recoverable  for  forci- 
ble and  unlawful  occupation  of  premises  are 
not  Hmitetl  to  tlie  time  the  action  is  brouglrt. 
but  may  be  extended  up  to  the  time  of  ver- 
dict, notwithstanding  Stat.  1803,  5  2«3S  (Wil- 
son's Rev.  &  Ann.  Stat.  l!K)o,  5  2750).  pro- 
viding that  the  detriment  causetl  by  tbe 
wrongful  occupation  of  real  proiierty  in 
cases  not  embraced  in  certain  sections  Uiere- 
in  srxK-ified  is  the  value  of  the  use  of  the 
pro)>erty  not  exceeding  six  years  next  pre- 
ceding the  commencement  of  the  action;  tbat 
section  limiting  the  period  before  the  action 
for  which  recovery  may  be  had,  but  not  sub- 
sequent thweto. 

City  of  Oklahoma  City  v.  Hill,  6  Okla. 
114,  50  Pac.  242. 

Wlicre  iniul  alleged  to  hiive  l)ceu  unlaw- 
fuliy  detained  was  suitable  only  for  the  rais- 
ing of  wheat,  and  Its  detention  has  prevented 
plaintiff  from  putting  in  a  wheat  crop  for 
the  year  In  which  the  action  is  tried,  the 
Jury  may  consider  such  fact  in  estimating 
the  damages. 

(1898)  Case  v.  Hall.  2  lod.  Ter.  8.  46 
S.  W.  ISO,  Judgment  aifiruted  (1899) 
94  Fed.  300. 
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(1890)  Tbe  measure  of  damages  for  the 
wrongful  dtaposBesslon  of  one  entitled  to  oc- 
cupy land  Is  its  rental  value  darbig  the  time 
he  was  deprived  of  possession. 

Sanders  v.  Thornton,  2  Ind.  Ter.  0!^  48 
S.  W.  1015. 

(1000)  The  measure  of  damages  for  the 
forcible  entry  and  detention  of  grass  and 
cultivated  land  is  the  value  of  the  use  and 
occupation  of  sucli  land  during  the  time  It  Is 
so  held. 

Hunt  V.  Illcks,  3  Ind.  Ter.  27S,  r»4  £f.  W. 
818. 

(1902)  In  a  case  of  forcible  entry  and 
detainer,  where  the  plaintiff  prevails,  no 
damages  can  be  recovered  for  the  detention 
of  the  premises,  except  in  cases  where  the 
defendant  has  given  bond  and  retained  pos- 
session uf  the  premises,  under  A£nnsf.  Dig., 
§{3361,  3362  (Fnd.  Ter.  Ann.  Stnt  1809, 
81  2295,  2206). 

Stei^iens  v.  Qulgley,  4  Ind.  Ter.  120,  69 
S.  W.  820. 

(1905)  By  the  express  provisions  of 
Manaf.  Dig.,  5  3362  (Ind.  Ter.  Auu.  Stat 
1899,  S2296),  where  defendant  in  f(»cible 
entry  and  detainer  gives  bond  to  retain  pos- 
session, be  is  liable  to  plaintiff  for  such  dam- 
ages as  plaintiff  may  have  sustained  in  being 
kept  out  of  i>ossesslon. 

Wilson  v.  Smith,  6  Ind.  Ter.  108,  89  S. 
W.  1009. 

(1906)  Where,  In  forcible  entry  nnd  de- 
tainer, plaintiff  gave  Ynrnd  for  possession  at 
the  commencement  of  the  action,  and  ob- 
tained a  writ  of  possession,  the  officer's  re- 
turn showing  possession  delivered  to  plain- 
tiff was  conclusive  evidence  tlmt  he  bad  pos- 
session until  Judgment  for  damages  was 
rendered  in  an  action  on  the  bond. 

Folsom  V.  Hunter,  6  Ind.  Ter.  453^  98  S. 
W.  156. 

(1906)  In  an  action  of  forcible  entry 
and  detainer,  plaintiff  gave  bond  and  ob- 
tained a  writ  of  possession.  After  the  sus- 
taining of  a  demurrer  to  bis  complaint,  he 
refused  to  amend,  wbereuiion  Judgment  was 
entered  for  the  return  of  the  property  to 
defendant  and  for  costs.  Held,  that  it  there- 
by became  the  duty  of  the  court,  on  defend- 
ant's motion,  to  award  a  writ  of  inquiry  to 
assess  defendant's  damages. 

Kolsom  V.  Hunter,  6  Ind.  Ter.  453,  08  S. 
W.  156. 

(lOOO)  Under  Ind.  Ter.  Ann.  Stat  1800, 
S2297,  defendant  In  forcible  entry  and  de- 
tainer on  a  verdict  in  his  favor  was  entitled 
to  damages  assessed  against  i^aintlff  and  his 
sureties. 

Lipscomb  v.  Allen,  23  Okla.  818. 102  Pac 
86. 

(1918)  In  an  action  for  the  forcible 
entry  and  detrition,  or  detention  only,  of 
real  property,  the  only  recovery  that  can  be 
had  by  the  complainant  must  be  for  the  pos- 


session of  the  lands  In  controversy  and 

coerta. 

Hart  V.  Ferguson,  78  Okla.  — ,  176  Pac 

396. 

124.  Trial. 

S  2S.   Scope  <rf  in^iiry  and  powers  of 

conn. 

(1910)  In  n  suit  to  abate  a  nuisance, 
there  must  be  such  a  clear  and  precise  state- 
ment of  the  facts  that  there  can  be  no  rea- 
sonable doubt  that  if  the  threatened  acts  are 
carried  out  grievous  Injury  will  result  to 
plaintiff. 

Clinton  Cemetery  Assn.  v.  McAttee,  27 
Okla.  160,  111  Pac.  392. 

(1910)  '  A  bill  to  enjoin  and  abate  an  at- 
le^  nuisance  consisting  of  a  burial  ground 
near  plaintiffs  residence,  held  to  be  too  gen- 
eral and  Indefinite  to  authorise  the  interfer- 
ence of  a  court  of  equity. 

Clinton  Cemetery  Assn.  v.  AIcAttee,  27 
Okla.  100,  111  Pac.  392. 

!  26.   Qnestioni  for  jury. 

(1902)  Where,  in  an  action  for  wrongful 
entry  and  unlawful  detainer,  {^intiff  offered 
evidence  tending  to  show  that  lie  was  owner 
and  in  possession  of  the  premises  at  the  time 
defendant  entered,  armed  with  a  Winchester, 
and  refused  to  vacate  when  requested  so  to 
do,  and  the  evidence  on  the  part  of  the  de- 
fendant was  in  conflict  with  this,  the  ques- 
tion was  properly  submitted  to  the  jury. 

Hewlett  v.  Ilyden,  4  Ind.  Ter.  170,  69  S. 
W.  830. 

(1002)    Evidence  In  a  forcible  entry  and 
detainer  action  held  conflicting,  so  as  to 
Justify  sulnnlsslon  of  tlie  case  to  the  Jury, 
lliley  v.  Catron,  4  lud.  Ter.  376,  68  8.  W. 
008. 

(1911)  Where  one  penon,  in  the  night 
time,  comes  upon  a  lot  occupied  by  the  build- 
ing of  another  person,  and  breaks  Into  the 
building,  destroys  it  and  removes  It  from 
the  premises,  such  nn  entry  Is  a  forcible 
entry  within  the  meaning  of  Mansf.  Digest, 
83347  (Indian  Ter.  Stat,  82281),  in  force  in 
the  Indian  Territory  prior  to  statehood,  and, 
when  the  evidence  of  these  facta  la  undis- 
puted. It  is  not  error  for  the  court  to  direct 
a  verdict. 

Turner  v.  Moore,  34  Okla.  1,  127  Pac. 

4S7. 

8  27.   •  loitructtoni. 

(1002)  Where,  in  an  action  for  wrongful 
entry  and  unlawful  detainer,  evidence  of 
plaintlfTs  title  is  admitted,  an  instruction 
that  "tlie  only  question  to  consider  is.  was 
the  idaintiff  in  the  actual  possession  of  the 
premises  at  tlie  time  of  the  entry  by  the  de- 
fendant^ and  did  they  forcibly  obtain  pos- 
session?" properly  limits  the  effect  of  such 
evidence. 

Hewlett  V.  Hyden,  4  Ind.  Ter.  176,  69  8. 
W.  839. 

(1902)  Where  i^aintiff  in  forcible  entry 
and  detainer  requested  an  instruction  that  If 
the  Jury  believed  from  the  evidence  that  the 


Digitized  by  Google 


§27  TORCIBI^  ENTRY 

d^todantB  entered  tbe  premisea  without  tbe 
consent  of  tbe  plaintiff,  who  was  in  the  pos- 
session, and  afterwards  the  defendants  held 
irassession  of  the  premises  with  force  and 
strong  hand,  they  should  find  for  ttie  plain- 
tiff; and  the  court  refused  to  give  this  in- 
struction, but  chanced  that  defendants  had 
uo  rlRht  to  enter  by  force,  and  that,  if  they 
did  so,  judgment  should  be  for  plaintiff;  held 
that  the  Instruction  sufficiently  hicoriK>rated 
tbe  one  refused,  so  that  the  refusal  was  not 
error. 

KUey  V.  Catron,  i  lud.  Ter.  376,  69  S. 
W.  908. 

(1904)  Under  Mausf.  Dig.,  8  3362  (Ind. 
Ter.  Ann.  Stat.  ISOO.  8  2296),  providing  that 
in  all  cases  of  unlawful  detainer,  when  de- 
fendant gives  bond  to  retain  possession, 
plaintiff  may  give  evidence  showing  the 
damage  he  may  have  sustained  In  being  kept 
out  of  possession,  and  the  Jury  shall  assess 
such  damages,  an  iustnietion  that  the  meas- 
ure of  damages  will  be  the  rentni  value  of 
tbe  premises  from  tbe  time  defemlnnt  unlaw- 
fully withheld  possession,  "and  such  other 
damages  as  *  *  *  plnintiff  sustained  by 
reason  of  being  kept  out  of  possession,"  but 
that  this  did  not  mean  that  plaintiff  could 
recover  for  property  destroyed,  trees  cut, 
fences  torn  clown,  wires  removed,  and  build- 
ings destroyeil,  is  not  erroneous. 

Osteon  V.  Stovall,  5  lud.  Ter.  170,  8Q  S. 
W.  730. 

(19(M)  In  an  action  for  forcible  entry 
and  detainer  under  Maiisf.  l>ig..  8  3347  (Ind. 
Ter.  Ann.  Stat.  ]«l9,  §2281),  an  instruction 
that  ibe  gist  of  the  action  is  the  forcible 
inking  of  iwssessioii  of  tbe  premises  was 
properly  refused,  as  the  holding  of  the  prem- 
ises by  force  and  violence  constitutes  a 
ground  for  the  action. 

Moore  v.  Girten,  5  Ind.  Ter.  384,  82  S. 
W.  848. 

{  28.   Verdict  and  findinge. 

A  verdict  in  unlawful  detainer  will  be  up- 
held, though  in  form  neither  "guilty''  nor 
"not  guilty,"  where  It  is  full  and  intelligible 
so  as  to  support  the  Judgment. 

(1898)  Case  V.  HjiU,  2  Ind.  Ter.  8,  46  S. 
W.  ISO,  Judgment  affirmed  (1800)  94 
Fed.  300. 

8  29.  JudgmenL 

( 1899)  In  an  action  for  unlawful  de- 
tainer, wherein  plaintiff  flies  a  bond  and 
takes  possession  of  the  premises,  and  in 
which  defendants  admit  plaintiff's  title,  and 
set  up  Improvements  as  tenants,  and  nn 
agreement  that  they  should  retalu  possession 
Until  the  improvements  were  paid  for,  a 
Judgment  that  plaintiff  is  entitled  to  posses- 
sion, and  awarding  damages  to  defendant,  is 
erroneous  for  the  reason  that  defendant  can 
not  recover  for  ImiHiovemRits  in  this  action, 
and  ttiere  could  have  been  no  damages  for 
wrongful  eviction. 

I^bos  V.  McLaughlin.  2  Ind.  Ter.  432.  SI 
S.  W.  1076. 

(1900)  Where,  in  forcible  entry,  defend- 
ant gives  bond,  and  the  complaint  is  tbere- 
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after  amended,  alleging  the  entry  at  a  date 
later  than  that  set  up  in  the  original  com- 
print, lessening  tbe  liability  of  the  bonds- 
men, they  can  not  complain  of  a  Judgment 
on  the  twnd. 

Hunt  V.  Hicks,  3  Ind.  Ter.  27S,  54  8.  W. 
818. 

( 1917)  Under  the  provisions  of  the  forci- 
ble entry  and  detainer  act,  tbe  comfdalnant 

must  prove  the  allegations  of  his  complaint 
whether  the  defendnnt  appears  and  defends 
or  not.  And  this  rule  applies  in  cases 
brought  under  this  act,  where  they  are  tried 
on  appeal  de  novo,  and  it  is  error  for  the 
court  to  render  Judgment  without  requiring 
the  complainant  to  make  proof  required  by 
the  statute. 

Bullock  v.  Peek,  66  Okla.  240,  168  Fac. 
797. 

8  30.  Execution  and  enforcemant  of  judgment. 
§31.   Rastilntion. 

{imi)  The  restitution  bond  required  of 
the  plaintiff  in  a  forcible  entry  and  detainer 
suit  by  Mansf.  Dig.,  8  3353  (Ind.  Ter.  Ann. 
Stat.  1S99,  §  2287),  co.ver9  actual  damages 
resulting  from  the  dispossession,  including 
the  value  of  crops  destroyed  by  plaintiff 
while  in  possession,  but  does  not  cover  claims 
for  ni/ilicious  prosecution  of  the  suit. 
Thompson  v.  Gatlin,  58  Fed.  634. 

(1H93)    In  an  action  for  damages  on  the 
restitution  bond  given  In  a  forcible  entry  and 
detainer  case,  failure  to  allege  a  determina- 
tion of  that  case  in  plaintiff's  favor  Is  fatal 
Thompson  v.  Gatlln,  58  Ted.  534. 

§  32.  Review. 

8  33.   Appeal  and  trial  de  novo. 

(1902)  On  appeal  In  forcible  entry  and 
detainer  from  a  justice  to  the  district  court, 
the  Jurisdiction  Is  appellate,  and  only  such 
questions  as  are  within  the  Jurisdiction  of 
the  justice  can  be  determined. 

Brown  V.  Hartshorn,  12  Okla.  121,  69 
Pac.  1049. 

(lf)02)  Where  plaintiff  in  forcible  entry 
recovers  judgment  of  restitution,  and  defend- 
ant api>ealed  from  the  Justice,  filing  the 
statutory  bond  required  by  Stat  1S03,  8  4774 
(Wilson's  Kev.  &  Aon.  Stat.  1903,  8  5054), 
itnd  in  the  district  court  the  Judgmeitt  of  the 
Justice  was  afflnned,  and  defendant  appealed 
to  the  Supreme  Court,  and  hied  a  super- 
sedeas bond,  and  on  final  hearing  tbe  deci- 
sion of  the  district  court  was  affirmed,  the 
liability  of  the  sureties  on  the  appeal  bond 
does  not  terminate  until  the  rettfltutlon  of 
tlie  premises  in  controversy. 

Penny  v.  Richardson,  12  Okla.  256,  71 
Pac.  227. 

(1902)  Where,  in  an  action  on  a  bond 
given  by  defendant  on  appeal  from  a  Judg- 
ment for  plaintiff  before  a  Justice  in  forcilde 
entry,  it  appeared  that  plaintiff  had  recov- 
ered Judgment  against  the  sureties  on  the 
supersedeas  bond  given  by  defmdant  on  ap- 
peal from  the  judgment  of  the  district  court 
affirming  the  Judgment  of  the  Justice,  the 
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amount  of  such  Judgment  which  had  been 
paid  should  be  deducted  from  the  amount  of 
the  recovery  on  the  appeal  bond. 

Penny  v.  Iticbardson,  12  Okla.  2o6,  71 
Pac.  227. 

(1002)  Though,  under  Mansf.  Dig., 
SS3361,  3362  (Ind.  Ter.  Ann.  Stat.  1S99. 
SS2296,  2206).  damages  for  detmtiou  of 
premises  can  not  be  bad  in  an  action  of 
forcible  entry  nnd  detniucr.  where  defendant 
has  not  given  bond  to  retain  possesMon,  still 
defendnut,  having  induced  the  court  to  sub- 
mit the  question  of  daranges  to  tbe  Jury,  can 
not  complain  thereof  on  appeal. 

Stephens  v.  Qnl^^,  4  Ind.  Ter.  120,  60 
S.  W.  820. 

(1015)  While  It  may  be  admitted  that 
under  Rev.  Laws  1910,  Ann.,  ch.  61,  art.  12, 
mtitled  "Forcible  Entiy  aud  Detainer,"  there 
is  no  direct  provision  for  aiqieals  from  a 
Justice  of  the  peace  in  such  cases,  It  is  ap- 
parent that  general  8S  5465,  5475,  of  art  9, 
of  said  chapter,  entitled  "Appeal,"  make 
ample  provision  tor  ai^als  In  such  cases. 
JIcKlimney  v.  Mowatt,  51  Okla.  411,  151 
Poe.  1175. 

(1915)  Where,  p«idlng  the  trial  of  an 
action  of  forcible  entry  and  detainer,  no 
question  of  damages  being  involved,  It  is 
made  to  appear  to  the  court,  after  issue 
Joined,  that  the  defendant  had  abandoned 
the  premises  In  controversy  and  their  claim 
to  possession  thereof.  It  was  held,  that  the 
court  was  without  Jurisdiction  to  proceed 
further  and  render  Judgment  for  the  idain- 
tlff. 

Hampton  v.  I.yncb,  54  Okla.  249,  153 
Pac.  1119. 

(1915)  Where,  while  such  a  case  Is  pend- 
ing on  appeal  in  the  Supreme  Court,  the  de- 
fendant in  error  files  a  motion  to  dismiss  the 
appeal  for  the  reason  that  only  abstract  or 
hypothetical  questions  are  Involved,  and  sets 
out  the  fact  that  the  record  of  the  trial 
court  shows  that  pending  tbe  cause  in  that 
court  the  defendants  had  abandoned  their 
possession  of  the  premises  in  controversy, 
and  where  tbe  record  bears  out  such  allega- 
tion, the  filing  of  such  a  motion  will  be  a 
confession  by  the  defendant  tn  error  of  the 
assignment  of  error  that  the  Judgment  ap- 
pealed from  is  not  sustained  by  the  evidence 
and  Is  contrary  to  lav. 

Hampton  v.  T>yncb,  54  Okla.  249.  15.3 
Pac.  1119. 

(lOlS)  Where  there  is  any  competent  evi- 
dence tendiug  to  support  the  theory  of  the 
plaintiff  in  a  forcible  entry  and  detainer 
action,  it  is  error  for  the  trial  court  to  direct 
a  verdict  against  him. 

Alexandw  v.  Howard,  73  Okla.  — ,  174 
Pac.  745. 

S  34.  Costs. 

(ini4)  Where,  pending  the  trial  of  nn 
action  of  unlawful  detainer,  damages  were 
waived,  nnd,  by  consent  of  counsel,  it  was 
made  to  appear  to  the  court  after  issue 


joined  that  defendant  had  left  the  coontry 
and  yielded  possession  of  the  premises  in 
controversy  to  plaintiff,  It  was  held,  constru- 
ing Rev.  Laws  1910,  §5229,  that  the  cause 
of  action  was  extinguished,  and  that  tbe 
court  was  without  Jurisdiction  to  render 
Judgment  for  plaintiff  and  tax  defendant 
with  the  costs. 

Obert  V.  Zahu,  45  Okla.  219,  145  Pac. 
403. 

II.  CRIMINAL  RESPONSIBILITY. 

S  35.   Statutory  provisions. 

Stat.  1S93,  8  2209  (Wilson's  Rev.  &  Ann. 
Stat.  1903,  §2390),  which  provides  that  a 
person  using,  or  assisting  another  to  use, 
force  in  entering  on  or  detaining  any  lands 
or  possessions  of  another,  is  guilty  of  a  mis- 
demeanor, creates  and  defines  two  distinct 
offenses,  one  for  forcibly  entering  upon  or 
detaining  lands  of  another,  and  the  other  for 
forcibly  entering  upon  or  detaining  the  pos- 
session of  another. 

(1809)  Foust  V.  Territory,  S  Okla.  541, 
58  Pac.  728,  appeal  dismissed  (1000) 
10  Okla.  214,  61  Pac.  923. 

§  36.   Proseenlion  by  indictment  or  informs* 

tion. 

(1800)  Tender  Stat.  1S93,  §2299  (Wilson's 
Rev.  &  Ann.  Stat.  1903,  §2390),  making  It  a 
misdemeanor  for  one  to  enter  by  force,  or 
assist  another  to  enter  by  force,  or  detain 
"any  lands  or  xwssession  of  another."  an  In- 
formation that  the  accused  assisted  another 
in  entering  by  force  on  the  possessions  of 
another,  that  the  entry  was  into  a  house  In 
the  lawflil,  peaceful,  and  actual  possesfdon, 
occupancy  and  control  of  another.  Is  suf- 
ficient, and  need  not  stale  that  tbe  entry 
was  on  "lands"  of  another. 

Foust  T.  Territory,  8  Okla.  541,  58  Pac. 
728,  appeal  dismissed  (1900)  10  Okla. 
214,  61  Pac.  023. 

FORECLOSURE. 

See  Mortgages. 

Attorneys'  fees  on  foreclosure  of  mechanic's 

lien,  see  Mechanics'  Liens,  S  73. 
Objection  to  judgment  for  foreclosure,  see 

Appeal  and  Error,  §  654. 
Of  absolute  deed  as  mortgage,  see  Mort- 

gages.  S8  38,  97. 
Of  chattel  mortgages,  see  Chattel  Mortgages, 

§126. 

Of  liens  In  general,  see  Liens,  §7. 
Of  liens  on  railroad  property,  see  Railroads, 
§S  40-51. 

Of  mechanics*  liens,  see  Mechanics'  T^Iens, 
§§53-70. 

Of  mortgages,  see  Chattel  Mortgages,  §§  121- 
144:  Mortgages,  §9112138;  Railroads. 
§§  49-51. 

Right  to  foreclose  mortgage  not  waived  by 
payment  of  tax,  see  Mortgages.  S 106. 

FOREIGN  ASSIGNMENTS. 

See  .Assignments  for  Benefit  of  Creditors, 
§10. 
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FOREIGN  CORPORATIONS. 

Acta  against  public  policy  of  state,  see  Ooiv 
porations,  S  164. 

Allegation  of.  snpported  by  afBdavit,  see  Cor> 
porationBr  S  177. 

Api^lcation  of  statute  of  limitation  to,  see 
Limitation  of  Actions,  {  45. 

Appointment  of  process  ag«it,  see  Corpora- 
tions, S  176. 

Conditions  precedmt  to  rltfbt  to  sue  fn  the 
state,  see  Commerce,  SS  15, 18. 

Contracts  of,  when  not  void  or  unenforce- 
able, see  Corporation^  }  170. 

Doinc  business  in  state,  see  Corporation)^ 
S164. 

Duties  to  appoint  agent  in  state  on  whom 
process  may  be  served,  see  Corporations, 
§171. 

Exemption  from  service  of  officers  tem- 
porarily in  state,  see  Process,  S33. 

Failure  to  comply  with  law  by  filing  copy  of 
charter,  see  Corporations,  171. 

failure  to  comply  with  the  law  prior  to  do- 
ing business  io  the  state,  see  Corporations, 
J 177. 

Failure  to  comply  with  provisions  of  statute 
of  Oklahoma,  see  Oommerce,  S 15- 

Forfeiture  of  right  to  do  business  In  state  by 
petitioniui;  for  removal  of  cause  to  federal 
court,  see  Constitutional  Law,  §  90. 

Interference  with  interstate  commerce,  see 
Commerce,  (26. 

Limitation  on  right  to  do  business  in  state, 
see  Corporations,  { 160. 

Penalty  for  failure  to  comply  with  law,  see 
Corporations,  f  107. 

Powers  and  privileges  in  this  sttite,  see  Cor- 
porations, 8  161. 

Requirement  to  file  certified  copy  of  charter 
and  pay  fees,  see  Corporations,  S  166. 

Requirement  to  appoint  resident  agent,  see 
Commerce,  fi  18. 

Right  of  removal  of  cause,  see  Removal  of 
C&nses,  8 12. 

Right  to  sue  in  state,  see  Commerce,  i  IS ; 
Corporations,  S  171. 

Right  under  laws  of  this  state,  see  Corpora- 
tions, 8 161. 

Service  by  publication,  affidavit,  see  Judg- 
ment, 5137. 

Service  of  process  on,  see  Corporations,  §  175. 

Statutory  regulations,  see  Corporations, 
8164. 

Wliat  constitutes  "doing  business"  in  state, 

see  Corporations,  8 164. 
When  statute  of  limitations  does  not  run  In 

flavor  of,  see  Limitation  of  Actions,  8  45. 


FOREIGN  JUDGMENT. 

Sec  Judgment,  S§  336,  344. 
Best  and  secondary  evidence  of.  sec  Evi- 
dence, 8  82. 
Petition  in  action  ou,  see  Judgmojt,  8  375. 
^own  by  parol  evidence,  see  Evidence,  8  79- 

FOREIGN  MORTGAGES. 

Attachment  of  property  subject  to,  see  At- 
tachment, 8  17. 


FOREIGN  STATES. 

Injunction  to  protect  right,  of  exemption 
against  proceedings  In  other  states,  see 
Exemptions,  8  2a 


FORFEITURES. 

As  constituting  school  fund,  see  Schools  and 

School  Districts,  8  5. 
By  construction,  see  Contracts,  8  72. 
Einforcement  of,  see  Contracts.  8  45. 
For  failure  to  release  mortgage,  see  C^iattet 

Mortgages,  ^118. 
Forfeiture  clause  in  nioitgage,  see  Mortgages, 

8171. 

Forf^tnre  clause  in  policy  held  promissory 
warranty,  see  Insurance,  $  78. 

For  usury,  see  L'sury,  5  59. 

Indlstwsitlon  of  courts  of  chancery  toward 
grantine  such  relitf,  see  Mines  and  Min- 
erals, 8  31. 

Jury  issue  in  state's  action  for,  see  Jury, 
512. 

Nou-paynieiit  of  rents,  see  Ijindlord  and  T«i- 
ant,  9  100. 

Xot  favored  by  courts.  t<ee  Insurance,  5  41. 
Notice  of  forfeiture  of  insurance  iwlicy,  see 

Insurance,  5  197. 
Of  bail  bond,  see  Bail,  85  30.  37,  38. 
Of  bank  charter,  see  Banlis  and  Banlilng, 

8  03. 

Of  dower,  see  Dower,  55  3,  4. 

Of  fire  insurance  policy  for  nun-payment  of 
r)remiuni,  see  Insurance,  8  56. 

Of  homestead,  see  Homestead,  8S  60-09. 

Of  improvements  on  Indian  lands,  see  In- 
dians, 8  8. 

Of  insurance  policy,  see  Insurance,  8802,  07, 
99. 

Of  lease,  see  Appeal  and  Error.  8  506 ;  Land- 
lord and  Tenant,  8  41 ;  Mines  and  Minerals, 

5  33. 

Of  lease  for  uou-payuient  of  rent,  see  Land- 
lord and  Tenant,  5  39. 

Of  life  policy  by  non-payment  of  premium, 
see  Insurance,  9 101. 

Of  liquor  Hcoise,  see  Intoxicathig  Liquors, 
5  25. 

Of  money  deposited  in  lieu  of  baU,  see  Bail. 
5  27. 

Of  oil  aud  gas  lease  because  of  delay  in  pay- 
ment, see  Mines  and  Minerals.  8  33. 

Of  oil  and  gas  lease  for  breach  of  Implied 
covenant,  see  Mines  and  Minerals,  5  32. 

Of  ;«cognii!ance,  see  Bail,  8  26. 

Of  shareholders'  stoclc  for  non-payment  of 
dues,  see  Building  and  IxKin  Associations, 
SB. 

Of  twice  the  amount  of  nsnry,  see  T^sury, 
55  52,  54. 

Of  vehicle  used  In  iutrodncing  intoxicating 
liquor  into  Indian  Territory,  see  Indians. 
829. 

Right  to,  not  lost  by  lawful  use  of  property, 
see  Chattel  Mortgages,  S  26. 

Trial  of  proceedings  for  forf^ture  of  auto- 
mobile, see  Jury,  8  12. 

Vacation  of  judgment  of  forfeiture  of  ap- 
pearance bond,  see  Criminal  I^w.  8  596. 
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^'ellicle  used  in  Ulegal  conveyuuce  of  Intoxi-  Waiver  of  forfeiture  cUuee  iu  poller,  aee  In- 

eating  liquors,  see  Intoxicating  Uquors,  sutance^  S 1^ 

S  80.  Waiver  of  right  to  declare  on  policy,  see  In- 

Waiver  of,  see  Insurance.  S 118.  surance,  {  SXH. 
Waiver  of  forfeiture  clause  In  lease,  see 

landlord  and  Tenant.  §  36. 


FORGERY. 

Tbis  topic  IXCLUDES  falsely  and  fraudulently  makiug  or  materially  alteriuR  iiistru- 
iiieiifs  in  ^vrlt)ng  other  tban  notes  circulating  as  money,  and  uttering  such  forged  Insrru- 
nientij,  and  criminal  Htibillty  for  the  crime. 

It  EXCLUDES  effect  of  alteration  of  Instruuieuta  iu  writing  (Alteration  of  loBtni- 
iiieiitti)  :  rights  and  liabilities  of  banka  paying  foiled  paper  (Banks  and  Banking); 
imrties  to  and  holders  of  forged  or  altered  paper  la  general  (Bills  and  Notes;  Bonds; 
and  other  specific  titles) ;  and  act  of  counterfeiting  (Counterfeiting). 


Analysis. 

§  1.  Nature  of  olfense  in  general. 

§  2.  Elements  of  oiFenses. 

§  3.   Intent. 

§  4.   -Apparent  legal  efficacy  or  operation  of  instrument. 

§  S.  Uttering  or  publishing  forged  instrument. 

§  6.  Defenses. 

§  7.  Persons  liable. 

§  8.  Indicttnent  or  information. 

§  9.   Requisites  and  sufficiency  in  general. 

§  10.   Intent. 

§11.   Description  of  or  setting  forth  instrument. 

§  12.  Facts  extrinsic  to  instrument  in  general. 

§13.   Issues,  proof,  and  variance. 

§  14.  Admissibility  of  evidence. 

§15.   In  general. 

§  16.  Weight  and  sufficiency  of  evidence. 

§  17.  Questions  for  jury. 

Cross-References. 


Admissibility  of  coiqr  of  alleged  forged  deed, 

see  Criminal  \m\v.  S  246. 
.\mendment  of  indictment  charging  forgery. 

aee  Indictment  and  Information,  S 104. 
(74)llection  of  forged  paper  by  bank,  see 

Banks  and  Banking,  \  78. 
Conspiracy  to  forge  deed,  see  Criminal  Law, 

9  240. 

Effect  of  forged  Rlguature  to  note,  see  Bills 

and  Notes,  S  10. 
Forged  indorsement  of  check,  see  Banks  and 

Bantcing,  S  67. 


Guilty  knowledge  of  forgery,  see  Criminal 
Ijiw,  8205. 

Issues  In  trial  therefor,  see  Criminal  Law, 
§717. 

Limitation  of  prosecution,  see  Criminal  Law, 
5S5. 

ICecovery  of  money  paid  on  forged  check,  see 
Banks  and  Banking,  SS  67,  09. 

Validity  of  recorded  forged  deeds,  see  Ven- 
dor and  Pnrcbaser,  S  78. 


f  1.   Nature  of  offense  in  general. 

(1»18)  "Forgery"  is  an  attempt  to  de- 
fraud a  person  of  hta  property,  vhettaer  real 
or  personal,  by  the  making  of  a  false  and 
fraudulent  vrlttoi  Instmment  of  title,  or  a 
false  evidence  of  indebtedness  and  the  like. 
State  V.  McCray,  15  Okla.  Cr.  316,  176 
Pac  41& 


§  2.   Elements  of  offenses. 

§3.   Intent. 

(190$)  To  constitute  the  uttering  of  a 
forged  check,  there  must  be  an  Intent  to 
cheat  and  a  knowledge  of  tiie  falsity  on  the 
instrument. 

Wells  V.  Territory,  1  Okln.  Cr.  469,  96 
Pac.  483. 
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(1014)  ITnder  Rev.  Laws  1910,  5  2837,  an 
intent  to  defraud  any  person,  nssoclatlon,  or 
body  politic  or  corporation  is  a  sutBclent  in- 
tent to  defraud  on  which  to  base  &  charfre 
of  forgery  In  tbe  second  d^re^  In  Tiolatton 
of  Rev.  Laws  1910,  9  C743. 

WUUamB  T.  State,  11  Okla.  Cr.  S2,  142 
Pac.  1181. 

8  4.   Apparent  legal  efficacy  or  operation 

of  instmment. 

(1895)  It  Is  a  general  rale  tbat  If  nn 
Instrument  la  void  or  invalid  upon  Its  face, 
and  can  not  be  made  good  by  averment,  tlie 
crime  of  forgery  can  not  be  predicated  npon 
It. 

Territory  v.  Delana,  3  Okla.  573,  41  Pac. 
(08. 

(18D6)  The  law  is  that  forgery  may  be 
committed  of  any  instmment  of  writing, 
whidi,  If  genuine,  would  or  might  operate 
as  the  foandation  of  another  man's  lIabIUt:f 
or  the  evidence  of  his  rights. 

Territory  v.  Ddana,  3  Okla.  573,  41  Pac. 
018. 

Since  a  certificate  Issued  by  the  clerk  of  a 
district  court,  reciting  that  a  juror  has  at- 
tended a  certain  number  of  days,  and  Is  en- 
titled to  a  certain  nniount  as  payment  there- 
for, is  unauthorized  and  Told.  an  Indictment 
chai^ng  a  forgery  thereof  falls  to  charge  a 
public  offense. 

(1895)  Territory  t.  Delana,  3  Okla.  573. 

41   Pac.   018;    (1895)   Territory  t. 

Wright.  3  Okla.  GOO.  41  Pac.  623. 

( 11)15)  In  oi-der  to  constitute  forgoy 
under  the  statute  in  this  state,  it  is  not  es- 
sential tbat  the  document  allf^ed  to  have 
been  forged  is  capable  npon  its  face  of  de- 
ceiving a  third  i)arty,  but  it  Is  sufficient  If 
the  instrument  la  or  purports  to  be  the  act 
of  anotlier,  by  which  any  right  or  interest  in 
real  property  is  or  purports  to  be  transferred. 
McDonald  v.  State,  12  Okla.  Or.  144,  152 

Pac.  eio. 

S  5.  ITtlering  or  pnbliBhing  forged  inetrmnent. 

(1908)  Under  a  statute  defining  the  of- 
fense of  uttering  forged  instruments  know- 
ing them  to  be  forged,  it  is  error  to  instruct 
the  jury  that  they  should  find  that  defendant 
had  knowledge  of  the  forgery  "If  they  bad 
knowledge  of  any  suspicious  facts  or  circum- 
stances which  were  snfllcient  to  put  a  rea- 
sonably prudent  and  cautious  person  upon 
inquiry  which,  if  followe<l  up,  would  lead  to 
knowledge  of  Its  forgery,  then  they  would  be 
chargeable  with  knowledge  of  the  character 
of  the  check." 

Wells  V.  Territory,  1  Okla.  Cr.  409,  98 
Pac.  483. 

S  6.  Defensee. 

(1910)  ,  Forgery  being  an  offense  against 
society  and  not  against  the  Individual  whose 
name  was  forged,  the  reimbursement  of  the 
Injured  person  upon  dismissal  of  the  prose- 
cution would  not  bar  further  prosecution. 
Ex  parte  Warfonl.  3  Okla.  Cr.  381.  106 
Pac.  559. 


(1910)  Forgery  not  being  an  offense 
which  can  be  compromised  upon  a  considera- 
tion, notice  to  the  prosecuting  witness  of  an 
agreement  to  dismiss  the  prosecution  Is  not 
necessary. 

Ex  parte  Wafford,  3  Okla.  Cr.  381,  106 
Pac.  559. 

9  7.   PerwDfl  liable. 

(1911)  A  person  who  procures  another  to 
forge  the  name  of  one  is  as  guilty  as  If  he 
had  done  it  himself. 

Wishard  v.  State,  5  Okla.  Cr.  010,  115 
Pac.  796. 

(lOtO)  One  who  is  present  at  the  forgery 
of  a  deed,  knowingly  aiding,  abetting,  or  as- 
sisting such  forgery,  is  guilt?  as  a  principal, 
although  the  act  of  stgning  the  name  with 
intent  to  forge  the  same  was  done  by  another 
Iierson. 

.  Cudjoe  V.  States  12  Okla.  Cr.  246,  154 
Pac.  500. 

S  8.   Indictment  or  information. 

9  9.   RequiBiies  and  fofficiency  in  generaL 

(1900)  In  an  indictment  for  forgery  of 
school  wan-ants.  It  is  not  necessary  to  at- 
tach the  seal  to  copies  of  the  warrants  be- 
fore the  same  are  attached  to  the  indict- 
ment. 

Connella  v.  Territory,  16  Okla.  365,  80 
Pac.  72. 

(1911)  Where  an  indictment  drawn  under 
Snyder's  Stats.,  3  2560,  charging  the  foi^ery 
of  a  deed  with  Intent  to  defraud,  set  out  as 
a  purport  clanse^  "Being  and  purporting  to 
be  the  act  of  other  p^soiia,  to-wlt  one  John 
Rosslter,  one  J.  E.  Rossiter,  one  Julia  Ros- 
slter,  and  J.  C.  Rosslter,"  and  the  clause 
allying  intent  to  defraud,  and  the  clause 
alleging  right  and  interest  In  the  real  prop- 
erty affected,  names  "John  Rosslter,  J.  O. 
Rossiter.  and  Julia  Rosslter,"  it  was  h^d 
sufficiently  direct  and  certain,  and  that  de- 
murrer thereto  was  properly  overruled;  also, 
that  it  is  sufficient  to  sustain  a  conviction 
of  the  crime  charged. 

Wishard  v.  State.  5  Okla.  Cr.  610,  115 
Pac.  700. 

(1919)  The  information  In  this  case  care- 
fully considered,  and  btid  to  sufflciratly 
charge  foi^ery  in  the  first  degree. 

Arnold  V.  State,  15  Okla.  Cr.  619,  178 
Pac.  807. 

(1919)    Where  a  written  release  of  a 

iiiortgage  upon  real  estate  to  secure  the  pay- 
ment of  a  debt  Is  forged,  and  the  forged 
instrument  is  filed  for  record  iu  the  office  of 
the  county  clerk  in  the  county  in  which  the 
land  de!%ribed  in  the  mortgage  Is  situated, 
the  crime  of  forgery  is  thereby  completed, 
>nd  It  Is  not  necessary  to  allege  fa  the  In- 
formation and  prove  that  the  forged  instrn- 
roent  was  delivered  to  and  accepte<1  by  the 
party  in  whose  favor  such  forged  Instmiuent 
was  executed. 

Arnold  V.  State,  15  Okla.  Cr.  519,  178 
Pac.  897. 


Digitized  by  Google 


707  [20kla.DlK.l 


FOBGBRT. 


§16 


}  10.   Intent 

( 1906)  In  an  indictment  drawn  under 
section  523,  art.  41,  cb.  2S,  Wilson's  Rev.  & 
Ann.  Stat  1903,  entitled  "Crimes  and  Pun- 
ishments," ttie  statement  tbat  the  defendant 
unlawfully,  wilfully,  feloniously,  falsely, 
and  designedly  did  publish,  sell,  exchange, 
and  deliver  for  a  valuable  consideration,  ten 
certain  false,  forged,  and  counterfeited  school 
warrants,  tibie  same  being  evidences  6f  debt, 
and  the  engagement  for  the  payment  of 
mon^  al)8olute  which  said  school  warrants 
purported  to  be  evidences  of  debt  o^  and  the 
engagement  for  the  payment  of  mouey  by  a 
school  district,  knowing  the  same  to  be 
forged  and  counterfeited,  with  Intent  to 
cheat,  wrong,  and  defraud.  Is  sufficient  to 
charge  the  crime  of  forgery  and  the  omis- 
sion to  charge  ttiat  the  said  sale  was  "with 
intent  to  have  the  same  uttered  or  passed" 
was  not  fatal. 

COnnella  v.  Territory,  16  Okla.  365,  SO 
Pac.  72. 

(1914)  An  information  charging  forgery 
in  the  second  d^ree,  in  violation  of  Bev. 
Laws  1910.  S2631,  need  not  aUege  that  the 
person  committing  the  forgray  of  the  instru- 
ment of  which  defmdant  had  possesion  did 
80  with  intent  to  Injure  or  defraud. 

Williams  T.  State,  11  Okla.  Cr.  82,  142 
Pac.  1181. 

(1914)  Under  Rev.  Laws  IftlO,  5  5743.  an 
erroneous  allegation  In  an  information, 
charging  forgery  in  the  second  degree,  in 
violation  of  Rev,  I^ws  1910,  5  2«31,  as  to 
the  person  injured  or  intended  to  be  Injured, 
wilt  not  invalidate  the  proceedings. 

Wmiams  V.  State,  11  Okla.  Cr.  82,  142 
Pac.  1181. 

§  11.   DeMription  of  or  setting  forth  in* 

■tniumti 

(1916)  Where  an  information  charged 
that  the  defendant  uttered,  and  passed  a 
forged  check,  but  did  not  plead  the  names 
of  the  indorsera  on  the  back  of  tbe  check, 
held,  that  it  was  error  for  the  trial  court 
to  hold  that  the  information  was  defective, 
because  it  did  not  plead  the  names  indorsed 
on  the  back  of  the  check.  This  was  error 
for  the  reason  that  these  names  did  not  con- 
stitute any  essential  of  the  crime  charged. 
State  V.  Curley,  13  Oklo.  Cr.  25, 161  Pac. 
831. 

§  12.  Facia  octrinsic  to  instnunent  in  general. 

(1911)  It  Is  not  necessary  to  set  out  in 
an  Indictment  charging  the  forging  of  a  deed, 
the  title  of  the  persons  intended  to  be  de- 
frauded. 

Wlshard  v.  State,  5  Okla.  Cr.  610,  115 
Pac.  796. 

(1W4)  An  information  charging  forgery 
in  the  second  degree  In  violation  of  Rev. 
Laws  1910,  S  2631,  need  not  allege  that  any 
particular  person  was  Intended  to  be  in- 
jured. 

WlUiams  V.  State,  11  Okla.  Cr.  82,  142 
Pac.  1181. 


S  13.   lasues,  proof,  and  varianee. 

(1916)  In  prosecution  for  uttering  and 
passing  forged  check,  introduction  of  check 
bearing  Indorsements  not  pleaded  In  the  In- 
formation was  not  a  fatal  variance. 

State  V.  Curley,  13  Okla.  Cr.  25, 161  Pac. 
831. 

(1020)  Where  it  is  averred  in  tbe  in- 
fomiatiou  that  two  persons  have  an  interest 
in  the  land  upon  which  a  release  of  mortgage 
was  forged,  proof  that  one  of  said  persons 
owned  such  land  Is  sufficient  to  establish  the 
Intent  to  cheat  and  defraud. 

Arnold  v.  States  15  Okla.  Cr.  519,  178 
Pac.  897. 

§  14.   Admiseibility  of  evidence. 

§15.   In  general. 

(1906)  In  a  prosecution  for  forgery  of 
school  warrants,  it  Is  not  competent  to  bring 
out  on  cross-examination  the  fact  that  trou- 
ble existed  between  the  members  of  tbe 
school  district  board  with  reference  to  school 
district  indebtedness,  as  such  fact  could  have 
nothing  to  do  with  the  guilt  or  innocence  of 
the  accused. 

Counella  v.  Territory,  16  Okla.  365,  80 
Pac.  72. 

S  16.   Weight  and  sufficiency  of  evidence. 

(1906)  An  indictment  for  knowingly,  un- 
lawfully, and  feloniou^y  selling,  exchanging, 
and  delivering  a  forged  check,  alleging  that 
the  consideration  was  $25  In  money,  and  of 
the  value  of  $25,  is  sufficiently  proven  where 
the  evidence  shows  that  the  consideration 
paid  was  $25,  without  showing  the  value  of 
such  consideration,  as  the  law  will  presume 
that  the  payment  was  in  lawful  money  of 
the  United  States. 

Tucker  v.  Territory,  17  Okla.  56,  87  Pac. 
307. 

(1912)  In  a  prosecution  for  forgery  in 
the  first  degree,  the  evidence  is  held  to  sap- 
port  the  verdict,  and  that  no  reversllile  error 
was  committed  on  the  trial. 

MUton  V.  State,  7  Okla.  Cr.  407,  124 
Pac  81. 

(1915)  A  conviction  can  not  be  based 
upon  the  uncorrolw rated  testimony  of  an 
accomplice.  For  testimony  sufficiently  cor- 
roborative under  the  law  of  this  state  to 
support  a  conviction,  see  opinion. 

McDonald  v.  State,  12  Okla.  Cr.  144,  152 
Pac.  610. 

(1016)  In  a  prosecution  for  uttering  a 
forged  check,  the  record  was  reviewed,  and 
held  that  the  evidence  Is  sufficient  to  support 
the  verdict,  and  that  no  reversible  error  was 
committed  on  the  triaL 

Brown  v.  State.  12  Okla.  Cr.  242,  154 
Pac.  339. 

(1916)  The  evidence  In  a  prosecution  for 
forgery  considered,  and  held  to  be  sufficient 
to  sustain  a  conviction. 

Cudjoe  V.  State,  12  Okla.  Cr.  246,  154 
Pac  500. 
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(1914)  Upon  the  trial  of  a  person  charged 
with  foi^ery  of  a  deed,  it  Is  uecessary  for 
the  Btate  to  establiab  beyond  a  reasonable 
(lonbt  that  the  forged  Instrnment.  upon  it^ 
face,  complies  with  all  the  requirements  of 
the  law  to  constitute  a  document  a  deed.  In 
legal  contemplation,  and  as  a  general  rule, 
nn  Inetrnment  Is  not  a  deed  until  executed 
and  delivered  to  some  person  capable  in  law 
of  accepting  the  same.  In  the  case  at  bar, 
the  fains  are  examined  and  held  to  be  in- 
snlllchMit  to  eKtabltsh  the  crime  of  forgery. 
Bell  V.  Htate,  12  Okla.  Cr.  453,  148  Pac. 
402. 

(1919)  We  are  of  the  opinion  that  the 
evidence  In  this  case,  though  in  conflict,  rea- 
sonably supports  the  verdict  of  the  Jury  for 
forgery  In  the  first  degree  and  that  no  pre- 
judicial  errors  were  committed. 

Arnold  T.  £ttate,  15  Okla.  CY.  510,  178 
Pnc.  807. 

S  17.   Questions  for  jnry. 

(1908)  Guilty  knowledge  that  an  inBtru- 
inent  Is  forged  may  be  found  if  the  Jury  Is 
siitisfied  from  tbe  facts  and  circumstances 
shown  by  the  testimony  that  the  defendant 
had  reason  to  believe  it  was  forged ;  but  the 
inference  is  for  the  Jnry,  and  does  not  follow 
of  necessity. 

Wells  V.  Territory,  1  Okla.  Cr.  400,  OS 
Pac.  483. 


FORMA  PAUPERIS. 

Security  for  costs,  see  Costs,  { 19. 


FORMER  ACQUITTAL. 
Plea  of.  Me  Criminal  Law,  II 161.  423. 

FORMER  ADJUDICATION. 

Burden  of  proof,  see  Judgmnit,  1 878. 
Plea  of,  see  Pleading,  9  151. 

FORMER  CONVICTION. 

Collusive  prosecution  as  bar  to  second  ivose- 

cntion,  see  Criminal  Law,  |04. 
Conviction  of  less  crime  Included  in  crime 

recited  in  indictment.       Homicide,  1 187. 
Evidence  offered  in  trial  for  violatim  of 
liquor  laws,  see  Criminal  Law,  S  739. 

FORMER  JEOPARDY. 

Bur    to    prosecution,    see   Oimlnal  Lav, 

IS  00.  116. 
Plea  of,  sec  Criminal  l4iw,  S  132. 
When  issue  raised,  ordinarily  qnestlon  for 

Jury.  Boe  Crlmlniil  I*w.  S  423. 

FORMER  JUDGMENT. 

Res  Judicata,  see  Judgment. 

FORMS  OF  ACTION. 

See  Action  on  tlie  Case;  Debt,  Action  of; 

KJectm»t;  Forcible  Bntiy  and  Detainer, 

SI  3-83 ;    RetAevin ;    l^pasB,    SI  8-14 ; 

Trover  and  Conversion. 
Change  of  form  by  amendment,  see  Pleading, 

J 107. 


FORNICATION. 

TTiis  topic  INCLUDES  acts  of  sexual  Intercourse  between  nnmarrled  persons,  which 
do  not  constitute  other  distinct  offenses;  nature  of  the  offense;  persons  liable;  iwosecn- 
tions  therefor. 

It  EX0IXDE8  acts  of  adultery  (Adultery),  incest  (Incest),  lewdness  (Lewdness), 
prostltntion  (Prostitution),  and  seduction  (Seduction). 


Analysis. 

§  1.    Weight  and  sufficiency. 

S  1.  Weight  and  mfficiency. 

(1009)    The  evidence  held  Insufficient  to 
sustain  a  conviction  of  fornication. 

Bartdle  v.  United  States,  2  Okla.  Cr. 
S4,  100  Pac.  4ri. 
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FRANCHISES. 

Tbis  topic  INCLUDES  in  general  the  nnture  and  incidents  of  speciul  rights,  privi- 
leges, tind  powers  which  can  be  exercised  legally  only  under  a  grant  from  the  govern- 
ment. 

It  EXCLUDES  the  valltllty  of  grants  of  exclusive  privileges  (Trusts;  Monopolies)  ; 
corporate  fraticbises  (Corporations) ;  and  franchises  necessary  or  incident  to  particular 
kinds  of  business  or  occupations  (specific  heads). 

Analysis. 

§  1.    Nature  of  right. 
§  2.    Grants  in  general. 

Cross-References. 


Conwrate  franchises  in  genenil,  see  Corpora- 
tions, fifill.  12;  Itnilroads.  9». 

Distinction  between  frunchtse  to  do  business 
as  a  bank  and  right  to  be  bank  corpora- 
tion, see  Bnnks  and  Banking.  S  27. 

Exclusive  franchise,  see  Street  Itailroads, 
§§  5,  G. 

Ferry  franchises,  see  Ferries,  S  2. 

For  construction  of  street  railway,  see  Con- 
stitutional IJiw,  5  S3. 

Frunehlse  a  prerequisite  to  laying  gns  mains 
and  conueotions  in  the  streets  of  the  city, 
see  Gas,  §  5. 

Grant  by  municipality,  see  Municipal  Corpor- 
ations, S93. 

Grant  of,  as  s])ecial  legislation,  see  Statutes, 
{33. 


Grant  of  exclusive  franchises  as  monopolies 
see  Monoiralies,  S3. 

Granting  other  franchise,  see  MunlciiMl  Cor- 
porations, §  221. 

Impairment  of  franchise  contract,  see  Consti- 
tutional Law,  i  83. 

Initiative  petition  for,  see  Municipal  Corix>r- 
ations,  8  00. 

Miinclanins  to  compel  iierformance  of  condi- 
tion of  franchise,  see  Mandamus,  §  07. 

Nature  of  railroad  franchise,  see  Railroads, 
51. 

Ordinance  relating  to  electric  light  plant,  see 

Munlctiml  Corporations,  §  43. 
Street  railway  franchise  with  conditions  as 

to  carriage,  see  Carriers,  §134. 
Voted  to  be  granted  by  city,  see  Mandamas, 

HO. 


i  1.   Nature  of  righL 

(1910)  A  "franchise"  Is  a  right  or  privi- 
lege granted  by  the  government  to  one  or 
more  parties  to  do  a  certain  act  or  acta 
which,  witliout  the  grant  from  the  govern- 
ment, they  could  not  do. 

South  McAlwter-Kufala  Tel.  Co.  v.  State 
ex  rel.  Bakcr-Keidt  Mercantile  Co.,  25 
Okla.  524,  100  Pac.  962. 


S  2.   Grants  in  generaL 

(1920)    Franchises  and  rights  of  ways 

granted  by  the  public  are  to  be  construed 
strictly  against  the  grantee  and  liberally  in 
favor  of  the  public. 

Cbic.igo,  R.  I.  &  P.  Ry.  Co.  v.  Taylor,  79 
Okla.  142,  102  Pac.  349. 


FRAUD. 

This  topic  INCTAIDES  only  a  general  consideration  without  specific  api^ication  of 
deceitful  practices  nsed  in  depriving  or  endeavoring  to  deprive  another  of  hla  right  by 
means  of  some  artful  device  or  plan  contrary  to  the  plain  rules  of  common  honesty.  The 
specific  application  of  the  principle  In  particular  relations  or  to  piirticular  Itlnda  of  con- 
tracts is  made  in  the  topics  which  relate  to  these  matters. 

It  KXCU'Di^S  fnunUilent  iironiiso  as  a  criminal  offense;  fraud  In  transactions  be- 
tween persons  in  piirticular  iwrson  il  relations  (Attorney  and  Client);  Marriage;  Prln- 
cliial  and  Agent :  and  other  specific  beads) ;  effect  of  fraud  on  conveyances,  contracts 
and  other  transactions  (Deeds;  Mortgages;  Contracts;  Bonds;  Bills  and  Notes;  Insur- 
ance; Sales;  and  other  specific  heads) :  conveyances  fraudulent  as  to  creditors  and  pur- 
chasers (Fraudulent  Conveyances) ;  suK[iension  of  prescription  on  ground  of  fraud  (IJml- 
t-ition  of  Actions)  ;  fraud  as  grnuud  for  particular  remedies  in  actions  (Arrest;  Attach- 
ment; Execution):  conspiracies  to  defraud  ( Conspiracj') :  and  ofTmses  Involving  partic- 
ular classes  of  offenses  (Embezzlement;  and  like  titles). 

Analysis. 

I.    Deception  Constituting  Fraud,  and  Liability  Therefor. 
§   1.    Nature  of  fraud. 
§  2.    Elements  of  actual  fraud. 


(25— Okla.  2.) 
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S  3.   In  gtncral, 

I  4.   Intent. 

§  5.  Elements  of  constructive  fraud. 

6.   In  general. 

7.  Fraudulent  representations. 

9  8.   Nature  in  general. 

§  9.   Matters  of  fact  or  of  law. 

§  10.  Matters  of  fact  or  of  opinion. 

§11.   Existing  facts  or  exi>ectations  or  promises. 

§  12.   Falsity  and  knowledge  thereof. 

I  13.  Fraudulent  concealment. 

§  14.   Duty  to  disclose  facts. 

15.  Reliance  on  representations  and  inducement  to  act. 

16.   In  general. 

17.   Duty  to  investigate. 

^  18.  Fraudulent  representations  or  concealment  as  to  particular  facts. 

1 19.  Fraud  in  particular  transaction  or  for  particular  purposes. 

§20.  Persons  entitled  to  sue. 

U.  Actioiu. 

(A)  Rights  of  Action  and  Defenses. 

§21.  Nature  and  form  of  remedy. 

§22.  Conditions  precedent. 

1 23.  Defenses. 

1 24.  Time  to  sue  and  limitations. 

(B)  Pasties  and  Pleading. 
§  25.  Reading. 

§  26.   Allegations  of  fraud  in  general. 

§  27.   Statements,  acts,  or  conduct  constituting  fraud. 

§  28.   Damage  from  fraud. 

§  29.   Issues,  proof,  and  variance. 

(C)  Evidence. 

§  30.  Presumption  and  burden  of  proof. 

1 31.  Admissibility. 

§  32.   In  general. 

§  33.   Intent  and  knowledge. 

§  34.   Nature  and  circumstances  of  fraud. 

§  35.  Weight  and  sufficiency. 

(D)  Damages. 

§  36.  Measure  in  general. 

1 37.  Exemplary. 

(E)  Trial,  Judgment,  and  Review. 

§  38.  Questions  for  jury. 

§  39.  Instructions. 


Cross-References. 


In  penerat. 


See  Cliattd  Mortsases,  S 110. 

AdniiSftiMlity  of  misrepresentations  na  to 

value  of  stock,  see  Evidence,  fi  69. 
AUeRation  and  proof  of  fraud  In  procuring 

execution  of  deed,  see  Deeds,  fi  04. 
Allesatlon  of  fraud,  see  Release,  {  16. 


AllesmtloDs  In  action  by  stockholder  to  ra- 
cate  decree  nicainst  corporation,  aee  Cor^ 

poratlons,  5  79. 

Anflwpr  of  frand  and  deceit,  see  Bills  and 
Notes,  %  169. 

A  question  of  fnrt  nee  Appeal  and  Error. 
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At  law  fraud  muat  be  proved,  see  Equity, 
«5. 

Burden  of  proving  fraud  In  execution  of 

deed,  see  Deeds,  S64. 
Cbaracter  of  sntltclent  to  vitiate  a  Judgmeut. 

see  Judgmoit.  §  186. 
.  Conspiracy  to  defraud,  see  Conspiracy. 
Deduced   from   sliglit   circumstances,  see 

Dfeeds. 

DlliKence  in  dlscoverlux  and  elaiuiluig  relief, 
see  Sales.  9 156. 

Enforcement  of  lUeKBl  contract,  see  Con- 
tracts, S63. 

Erroneous  instruction  in  action  for  fraud  and 
deceit,  see  Trial,  {  139. 

Evidence  of  similur  previous  transactions 
to  show  fraud,  see  Evid«ice,  {68. 

Expressions  of  opinion  by  vendor,  see  Vendor 
and  Purchaser,  S  10. 

False  representation  in  sales,  see  Sales,  { 12. 

False  representations  as  ground  of  eatowel, 

see  Estoppel,  SSI- 
Fraudulent  intent  Inferred  from  findings  of 
court,  see  Attachment,  S  13. 

Fraudulent  rein-esentations  as  to  quality, 
character  and  grade  of  personal  proijerty, 
see  Sales,  S  8». 

Id  equity  fraud  may  be  presumed  from  clr- 
cnmatances  and  fact,  see  Equity,  S  u. 

Iiutnictlon  as  to,  see  Trial,  S  111. 

Judgment  obtained  through  fraud,  see  Judg- 
ment, s  ir*o. 

Jurisdiction  of  probate  court  of  actions 
founded  on  fraud,  see  Courts,  §»2. 

Larceny  by  fraud,  see  Larceny,  3  11. 

Limitation  of  action  for  fraud,  see  Limita- 
tion of  Actions,  SS  47.  73. 

Limitation  of  actions  running  from  discovery 
of  fraud,  see  Limitation  of  Actions,  §49. 

Non-performance  of  promise  part  of  consid- 
eration for  deed  neither  fraud  nor  evidence 
of  fraud,  see  Deeds,  S  24. 

Notice  of  fraud,  see  Limitation  of  Actions, 
<40. 

Not  presumed,  see  Contracts,  8  38. 

Offenses  involving  fraud,  see  Embezzlement; 

Foi^ry;  Larceny,  S  IL 
Pleading  fraud  as  conclusion,  see  Pleading, 

in. 

Presumption  of  frand  from  facts  and  circum- 
stances, see  Appeal  and  Error,  S  505. 

Prevention  of  d^ense,  see  Judgment,  §  47. 

Rebutttil  of  presumption  of,  see  Evidence, 
5  46. 

Requirements   of   statute    of    frauds,  see 

Frauds.  Statute  of. 
Sutticiency  of  notice  in  guardian's  shIo.  see 

Mortenges,  S  53. 
Use  of  mails  to  defraud,  hco  Post  OtHce. 

SS  2,  3. 

Vitiating  judgment,  see  Judgment,  $  220. 


Bj/  particular  claatea  of  persona,  or  peraona 
fn  particvlar  rclatUma. 

See  Coriwratlons,  §  123. 

.\Kent,  SCO  Prlnripnl  and  A«ent,  S  74. 

Agent's  knowleilge  as  bimling  prineiiml,  aoo 
Princiiml  and  Agent,  $  M*. 

Attorney,  ground  for  disbarment,  see  Attor- 
ney and  Client.  il4 


Conspiracy  of  guardian  to  incamber  ward's 

land,  see  Mortgages.  S  45. 
Conveyances  and  transactions  fraudulent  as 

to  creditors,  see  Fraudulent  Conveyances. 
Corporate  agent  liability  of  corporation,  see 

Corporations,  S  101. 
Fraudulent  representation  by  landlord  as  to 

ownership  of  property,  see  Landlord  and 

Tenant,  fil7. 
Fraudulent  sale  by  guardian  of  bis  ward's 

land,  see  Guardian  and  Ward,  $60. 
Fraudulent  8tat«nent  by  insured,  see  Insur- 
ance, i  107. 

Guardian's  sale  of  ward's  property,  see 
Guardian  and  Ward.  S  ^■ 

Illegal  contract  of  oi^anlzers  before  corpora- 
tion Is  completed,  see  Corporations,  S  113. 

In  procurement  of  guardian,  see  Guardian 
and  Ward,  5  lo. 

Misinformation  given  by  bank  officers,  see 
Banks  and  Banking,  S48. 

Of  agent  In  drafting  premium  note,  see  In- 
surance, S  GO. 

On  shareholders  of  corporation,  see  Corpora- 
tions, s  10. 

Partners,  see  Partnership,  {44. 

Presumption  where  transfer  of  property  ob- 
tained from  feeble-minded  person,  see 
Deeds,  S  55. 

Sale  of  lands  of  ward  by  guardian  under 
flecret  understanding,  see  Guardian  and 
Ward,  8  54. 

Tenants  in  common,  see  Tenancy  In  Com- 
mon, S  12. 

L'lJou  Indian  ward  in  sale  of  land,  see 
Guardian  and  Ward.  3  54. 


In  particular  claaaea  of  conveyancea,  con- 
tractu, trauaactiona,  or  proc^dUufa. 

See  Assignments  for  Benefit  of  Creditors, 
SS  30-43;  Bills  and  Notes,  SlOO;  Contracts, 
S34. 

Contract  of  release  obtained  by  fraud,  sec 
Itelease,  §  9. 

Contract  of  sale,  see  Sales,  §§  16,  17;  Vendor 
and  Purchaser,  S  9. 

Contract  of  suretyship,  see  Prlnciiial  and 
Surety,  S  15. 

Fraudulent  statement  by  Insured,  see  Insur- 
ance. 3  197. 

In  contract  of  sale,  see  Sales,  §  68. 

In  execution  and  delivery  of  quitclaim  in- 
stead of  warranty  deed — Whei»  cause  of 
action  arises,  see  Llmitatlou  of  Actions, 
§4», 

Inferring  fraud  In  execution  of  deed,  see 

Deeds.  5  24. 
In  t>rocQrement  of  land  iMtent.  see  Public 

I^inds.  5  40. 
lu  procurement  of  release  of  damages  for 

personal  Injuries,  see  Release,  S  21. 
In  procuring  compromise,  see  Release,  1 22. 
In  sale  and  purchase  of  horse,  see  Sales, 

5114. 

In  sjile  of  real  property,  see  Principal  and 
A^'cnt.  iC^i. 

Licensew  to  practice  medicine,  see  Physicians 
and  Surfceona.  5  5. 

On  shareholders  of  corporation,  see  Corpora- 
tions, S  Ifl. 
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Parol  evidence  to  show  written  contract  was 
induced  by  fnmd,  see  Krldeuce.  5  214. 

Proceediiif^s  In  luad  office,  aee  Public  I^nds, 
55  3a,  45. 

Procuring  pardon,  see  Pardon,  56. 

Question  of  fact  whether  contract  wna  ob- 
tained by  fraud  of  deceased,  see  Sales, 
5tS. 

Kelntinj?  to  public  lands,  see  Public  Lands, 

S5  41 -4S. 

Right  of  innocent  iiurihnHer  as  against  de- 
frauded owners,  see  Sales,  5  7G. 

Siile  of  niortgiiged  chattels,  see  Chattel  Mort- 
gages, g  31. 

Secret  agreement  to  release  certain  sub- 
scribers to  cori>onite  stuck,  see  Cori>ora- 
tlons.  S26. 


Particular  remedici. 

See  Attachment,  85  7,  11-14,  15. 

As  ground  for  setting  aside  final  Judgment, 
see  Judgment,  5  ISS. 

Avoidnnce  of  guardian's  sale,  see  Guardian 
and  Ward,  S  54. 

Disbarment  of  attorney,  see  Attorney  and 
aient,  5  14. 

Equitable  relief  against  judgment,  see  Judg- 
ment, 51S8w 


Ground  for  attaclclng  assignment  for  tmeflt 

of  creditors,  see  Assignments  for  Benefit 

of  Creditors,  5  K>. 
Ground  for  rescission  of  contract,  see  Con- 
tracts, 9  120. 
Ground  of  Jurisdiction  of  equity  In  general, 

aee  Equity,  5 
In  equity,  see  Equity,  §  5. 
Jurisdiction  of  court  affected  by  fraudulent 

representations,  see  Courts,  §  SS. 
Jurisdiction   of   district   courts  to  vacate 

Judgments  of  other  courts  for  fraud,  see 

Motions,  5  4. 
Jurisdiction  of  equity  to  vacate  Judgments 

of  the  courts  for  fraud,  see  Motions,  {4. 
Jurisdiction  to  vacate  Judgment  obtained  by 

fraud,  see  Judgment,  51^- 
Oi>ening  decree  for  divorce,  see  Divorce,  5  38. 
Proceeding  to  vacate  Judgment  for  fraud,  see 

Juilgmeiit,  5  1!)2. 
Rei>Ievin  of  certificate  of  deiiosit  obtained  by 

fraud,  see  Reidevln,  5  41. 
Rescission  of  contract  of  sale  of  corporate 

stock,  sf^-e  Coriwrations,  §35. 
Setting  aside  guardian's  sale  for  fraud,  see 

Guardian  and  Ward,  5  54. 
Suit  to  avoid  judgment  for  fraud,  see  Limi- 
tation of  Actions,  5  72. 
^'ucat^on  of  orders  or  judgments  induced  by 

frand,  see  Motions,  5  4. 


I.  DECEPTION  CONSTITUTING  FRAUD, 
AND  LIABILITY  THEREFOR. 

5  L   Nalnre  of  frand. 

Fraud  Is  the  generic  term  which  embraces 
all  the  multifarious  means  which  human  in- 
genuity can  devise,  and  are  resorted  to  by 
one  Individual  to  get  an  advantage  over  an- 
otber  by  false  suggestions  or  by  the  suppres- 
sion of  the  tmtb.  No  definite  and  invariable 
rule  can  be  laid  down  as  a  general  proposi- 
tion defining  fraud,  as  it  includes  all  sur- 
prise, trick,  cunning,  dissembling  and  unfair 
way  by  which  another  is  cheated. 

(IftOft)  Oooi)er  v.  Ft.  Sniitli  &  W.  R.  Co., 
23  Okla.  13S>,  Of)  Pac.  7S5;  (1910)  Van- 
Winkle  v.  Henkle,  77  Okla.  34,  18G 
Pac.  »12;  (1921)  Reed  v.  Robinson, 
—  Okla.  — ,  200  Pac.  773. 

5  2.   Elements  of  actual  fraod. 

5  3.   In  general. 

(1910)  A  promise  accompanied  with  an 
Intention  not  to  perform  it.  and  made  by  the 
promisor  for  the  purpose  of  deceiving  the 
promisee,  and  Indiurlng  him  to  act  wlipi-e  he 
otherwise  would  not  have  done  so,  constitutes 
fraud. 

Blackburn  r.  Morrison,  20  Okla.  510, 118 
Pac.  402. 

(1016)  Fraud  Is  a  fact  to  be  established 
by  evidence,  as  any  other  fact.  The  general 
rule  is  that  before  fraud  can  he  established 
it  must  be  shown  that  a  material  representa- 
tion has  been  made:  that  it  was  false;  that 
when  it  was  made  the  speaker  knew  it  was 
untrue,  or  that  it  was  recklessly  made  with- 


out the  knowledge  of  Its  truth  and  ns  a  posi- 
tive assertion ;  that  it  was  made  with  the 
intention  that  it  should  be  acted  upon  by 
the  one  to  whom  it  was  made ;  that  it  was 
so  acted  uixin  by  reason  of  the  reliance 
placed  upon  it,  and  that  damage  or  injury 
resulted  thereliy. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Penix,  61 
Olila.  4.  159  Pac.  1141. 

5  4.   Intent. 

(1005)  In  an  action  against  real  estate 
agents  by  plaintiff,  who  claims  that  they 
have  sold  certain  lots  by  number  and  point- 

e<l  out  different  lots  of  greater  value,  to 
the  damage  of  the  purchaser,  and  that  such 
;!Ction  was  fraudulent,  where  the  proof  shows 
that  by  reasonable  care  the  agent  might  have 
iwinted  out  the  correct  lots,  but  did  not  do 
so,  and  the  purchaser  relied  on  the  state- 
iiieuln  of  the  agent,  it  is  no  defense  to  show 
that  the  agent  acted  through  an  honest  mis- 
take. 

Dunham  v.  Smith,  15  Okla.  283,  81  Pac. 
427. 

(1917)  The  use  of  the  word  "willful."  to 
Rev.  Laws  1010.  {  093.  relating  to  fraud, 
iraplios  not  only  knowledge  of  the  thing,  but 
a  determination  with  an  evil  intent  to  do  It 
or  omit  doing  it. 

Citizens  State  Bank  of  Okeene  v.  Cress- 
lor.  m  Okla.  ~.  170  Pac.  230. 

§  5.   Elements  of  conslnictiTe  fraud. 
5  6.  — ■  In  general. 

(1010)  A  party  Is  guilty  of  fraud  and  de- 
celt  where,  with  intent  to  induce  another  to 
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enter  into  a  contract,  he  makes  a  positive 
HssertioD,  which  Is  material.  In  a  manner 
not  waranted  by  his  Information,  or  where 
he  is  not  shon'n  to  have  reasonable  grounds 
for  believing  it  true,  where  tbe  ussertion  so 
made  is  not  true,  even  tliough  believed  by 
tlie  party  making  It,  since  in  such  a  case  the 
(iofiiiitc  assertion  «8  a  fact  of  that  which  is 
untrue,  concerning  that  which  the  party  has 
no  knowieflge.  Is  tantamount  to  the  assertion 
of  something  which  the  party  knows  to  be 
untrue. 

Ganin  v.  Harrell,  27  Okla.  373, 113  Pac. 
186. 

S  7.   Fraudulent  repreBentationt, 
§  8.   Nature  in  general. 

( 1913 )  A  "representation,"  within  the 
meaning  of  the  law  of  fraud,  is  anything 
short  of  a  warninty,  which  proceeds  from 
tlie  action  or  conduct  of  the  party  charge<l, 
and  which  is  sufficient  to  create  uiwn  the 
mind  a  distinct  impression  of  fact,  conducive 
to  action;  and  the  gist  of  fraudulent  miarep- 
resenbitlon  is  tlie  producing  of  a  false  Im- 
pression upon  the  mind  of  the  other  party, 
and,  if  this  result  Is  actually  accomplished 
the  means  of  accomplishing  it  are  Imma- 
teriiil. 

St.  LoQls  &  S.  F.  R.  Co.  V.  Beed,  37  Okla. 
350,  132  Pac.  333. 

To  constitute  actionable  fraud,  it  must 
be  made  to  appear;  (1)  Tluit  defendant 
made  a  material  representation;  (2)  that  it 
was  fjilse ;  (3)  that  when  he  made  it  he  knew 
th:it  it  was  false,  or  made  it  recklessly, 
without  any  knowledge  of  its  truth  and  as 
a  ]x»Ritlve  assertion;  {4)  that  he  made  it 
with  the  intention  that  it  shoultl  be  iicted 
upon  by  plaintiff;  (5)  that  plaintiff  acted  in 
reliance  ujwn  it;  (6)  that  he  thereby  suf- 
fered injury;  and  all  these  facts  must  be 
proven  with  a  reasonable  degree  of  certainty, 
and  all  of  them  must  be  found  to  exist,  as 
the  absence  of  any  of  them  would  be  fatal 
to  a  recovery. 

iVMCi)  Wingate  v.  Render,  58  Okla.  656, 
1W»  Piic.  614;  (11117)  Henry  v.  Collier, 
60  Oliln.  — ,  160  Pac.  636;  (1017) 
Cooper  v.  Gibson,  6»  Okla.  — ,  170 
Pac.  220. 

The  gist  of  a  fraudulent  representation  is 
the  producing  of  a  false  Imin^sslon,  upon  the 
mind  of  the  other  party,  and  if  this  result 
is  actaally  and  Intentionally  accomplished, 
the  niGMns  of  accomplishing  it  are  immate- 
rial. 

(1017)  Chicngo,  R.  I.  &  P.  Ry,  Co.  v. 
Cotton,  62  Okla.  168,  162  Pac.  763; 
(1917)  Henry  v.  Collier,  60  Okla.  — , 
160  Pac.  636. 

(lOlS)  Representation  constitutes  actlon- 
aUe  negligence  where  it  is  made  to  appear 
that  the  defendant  nmde  material  misrepre- 
sentation; that  it  was  false;  that  when  he 
made  it  he  knew  It  was  false,  or  made  It 
recklesaly  without  any  knowledge  of  its  truth 
and  as  a  positive  assertion ;  that  he  made  it 
with  the  intention  that  it  should  be  acted 
upon  by  the  plaintiff;  that  the  plaintiff  acted 
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in  reliance  upon  It ;  and  that  he  thereby  suf- 
fered injury. 

Humphrey  v.  Baker,  71  Okla.  — ,  176 
Pac.  896. 

§  9.   Matters  of  fact  or  of  law. 

(1899)  The  courts  will  declare  a  transac- 
tion fraudulent  as  a  matter  of  law  when  the 
Intent  must  necessarily  be  inferred  from  the 
act  done  or  to  be  done,  measured  by  its 
effect  upon  the  rights  ot  creditors. 

Daugherty  v.  Bogy,  3  Ind.  Ter,  107,  63 
S.  W.  542. 

S  10.   Matters  of  fact  or  of  opinion. 

(1013)  False  representations  of  a  vendor 
as  to  the  quantity  of  a  tract  of  land  he  of- 
fers for  sale  are  not  mere  matters  of  opin- 
ion, but  are  material  and  he  can  not  avoid 
their  conseQuences  merely  because  the  ven- 
dee might  have  ascertained  their  falsity  by 
a  survey  of  the  land  or  by  reference  to  offi- 
cial plats  and  records. 

Miller  V.  Wlssert.  38  Okla.  808,  134  Pac. 
62. 

(1914)  A  purchaser  of  land  can  not  pred- 
icate fraud  upon  statements  made  by  the 
vendor  which,  either  by  reason  of  their  form 
or  subject-matter,  show  to  be  mere  expres- 
sions of  opinion,  since  a  purchaser  Is  not 
justified  la  relying  upon  tbe  accuracy  of 
such  statements,  and  if  he  does,  and  the 
opinion  turns  out  wrong,  the  purchaser  has 
no  action  because  thereof. 

Hazlett  V.  Wilkin,  42  Okla.  20,  140  Pac. 
410. 

(1016)  An  assignee  of  a  leasehold  interest 
In  land  can  not  predicate  fraud  upon  the 
representations  of  his  assignor  which,  either 
by  reiison  of  their  form  or  subje<-t-raatter, 
constitute  mere  expressions  of  opinion.  The 
assignee  is  not  Justified  in  relying  upon  the 
accuracy  of  such  statements,  especially  where 
he  personally  views  the  premises  and  makes 
independent  inquiry  relative  thereto;  and 
if  he  does  not,  and  the  opinion  so  expressed 
proves  Incorrect,  he  must  suffer  the  conse- 
quences. 

Cllft  V.  Hart,  61  Okla.  233.  160  Pac. 
912. 

A  representation  as  to  the  value  Is  usually 
regarded  as  nn  expression  of  opinion,  but, 
where  false  and  made  by  one  as  an  Induce- 
ment to  another,  who  is  ignornnt  thereof, 
to  enter  into  a  contract,  and  is  relied  upon 
to  the  detriment  of  the  latter,  may  be  made 
the  basis  of  an  action  for  damages  conse- 
quent upon  fraud  and  misrepresentation. 
(1916)  Hood  v.  Wood.  61  Okla.  294,  161 
Pac.  210;  (1916)  Werline  t.  Aldred, 
B7  OklB.  801.  157  Pac.  305;  (1910) 
Dalton  T.  Hooper,  74  Okla.  — ,  177 
Pac.  571. 

In  a  transaction  involving  the  sale  of 
stock  In  a  corporation,  representations  as  to 
the  financial  condition  of  the  company,  the 
volume  of  Its  business,  tbe  amount  of  Its 
income  and  expenses,  the  value  of  Its  stock, 
and  its  Immediate  financial  prospects  are 
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aU  matters  peculiarly  witliln  the  knowledge 
of  the  company,  and,  when  made  wttb  the 
\iew  to  induce  another  to  subscribe  therefor, 
are  representations  of  matters  of  fact,  and 
not  exprestions  of  opinion,  and  such  repre- 
sentations so  made,  aud  when  relied  upon 
by  the*  purchaser  of  said  stock,  If  false,  con- 
stitute actionable  fraud. 

(1916)  Hood  V.  Wood,   61  Okla.  2JM,  161 

Pac.  210:    (1919)   Diilton  v.  Hopiier, 

74  Okla.  — .  177  Piic.  STl. 

(1917)  Defendant's  answer  to  question  as 
to  value  of  his  land  offered  In  exchau^e.  that 
he  asked  fl.OOO  for  ft,  inducliiR  belief  that  it 
was  of  such  value,  when  in  fact  it  was  of 
much  less  value,  amounted  to  a  "fraudulent 
mlsrepreeentatloii"  justifying  rescission. 

Henry  v.  Collier,  60  Okla.  — ,  169  Pac. 
036. 

(191S)  Wheuever  property  of  any  kind 
depends  for  its  value  upon  a  contingency 
which  may  never  occur,  or  developments 
which  may  never  be  made,  opinion  as  to  Its 
value  must  necessarily  be  more  or  less  of  n 
speculative  character;  and  no  action  will  lie 
for  its  expression,  however  fallacious  it  may 
prove,  or  whatever  the  injury  a  reliance  upon 
It  may  produce. 

Limerick  v.  Jefferson  Life  Ins.  Co.,  67 
Okla.  —  169  Pac.  1080. 

(1918)  False  representations,  miide  lu  an 
exchange  of  a  pair  of  mules  for  a  pair  of 
mares,  as  to  the  age,  condition  and  ability 
of  Oie  mules  to  do  certain  railroad  construc- 
tion work,  for  which  they  were  wanted,  and 
that  they  were  as  good  as  a  certain  other 
team  with  which  both  parties  were  familiar, 
were  not  mere  expressions  of  opinions  as 
to  value,  but  amounted  to  representations 
of  material  extrinsic  facts  affecting  value, 
and  are  sufflcient  on  which  to  predicate  no- 
tion for  fraud. 

Humphrey  v.  Baker,  71  Okla.  — ,  176 
Pac.  806. 

(1920)  Ordinarily,  representations  as  to 
value  are  not  actionable,  but  the  rule  does 
not  apply  where  the  seller  of  property  ex- 
presses  an  opinion  as  to  Its  values  and  in  the 
same  connection  uses  some  artifice  by  wbicli 
the  purchaser  fails  to  examine  it  or  to  ex- 
ercise his  own  Judgment  as  to  its  value. 
The  representations  as  fo  value  in  such  cases, 
if  untrue,  are  actionable. 

Beck  V.  Finley,  77  Okla.  213.  ISi  Pac. 
488. 

S 11'   Existing   facts   or   expectations  or 

promises. 

(1915)  There  is  a  wide  distinction  be- 
tween the  nonperformnnce  of  a  promise  made 
mala  flde.  and  without  any  Intention  at  the 
time  of  making  It  to  perform  it.  And  while 
ordinarily  a  statement  upon  which  fraud 
may  be  predicated  must  lie  of  an  existing 
fact,  yet  if  a  promise  Is  made  to  be  per- 
formed In  the  future,  as  an  Inducement  to  ob- 
tain a  contract,  If  the  Intention  not  to  per- 
form the  promise  be  shown  to  have  existed 


Ht  the  time,  the  promise  constitutes  cogniza- 
ble fraud. 

McLean  v.  Southwestern  Casualty  Ins. 
Co.  of  Oklahoma.  61  Okla.  70,  159  Pac. 
660. 

(1917)  While  ordinarily  a  statement  upon 
which  fraud  may  be  predicated  must  be  of 
existing  fact,  and  not  a  mere  expres- 
sion of  opinion,  a  representation  that 
the  landlord  will  continue  to  rent  a 
buildiug  for  restaurant  purposes  to  a 
purchaser  of  such  restaurant  so  long 
as  such  purchaser  may  pay  rent  in  ad- 
vance, when,  at  the  time  of  making  the  ret> 
resentation  by  the  seller,  he  has  been  duly 
served  with  notice  to  quit  said  prranlses,  and 
has  been  notified  by  the  landlord  that  such 
landlord  would  no  longer  rent  said  premises 
for  restaurant  purposes,  such  representation 
being  relied  upon  and  acted  upon  by  the 
purchaser,  and  being  shown  to  be  a  material 
Inducement  for  the  purchase  of  said  restau- 
rant amounts  to  actionable  fraud. 

NIckle  V.  Reeder,  66  Okla.  10,  166  Pac. 
805. 

(1010)  In  an  action  for  fraud  predicated 
on  a  promise  to  be  performed  In  the  future, 
the  gist  of  the  fraud  is,  not  the  breach  of 
the  promise,  but  the  fraudulent  intent  of  the 
promisor  at  the  time  of  making  the  prom- 
ise not  to  perform  the  same,  and  the  in- 
tent to  deceive  the  promisee  by  such  false 
promise.  To  render  nonperformance  fraud- 
ulent, the  intention  not  to  perform  must  ex- 
ist when  tlie  promise  is  made,  and.  If  the 
promise  Is  made  in  good  faith  when  the  con- 
tract Is  entered  Into,  there  Is  no  fraud,  al- 
though the  promisor  subsequently  changes 
his  mind  and  fails  or  refuses  to  perform. 
Rogers  V.  Harris.  76  Okla.  215,  184  Pac. 
459. 

S  12.   Falsity  and  Icnowledge  thereof. 

(1006)  Where  a  representation  concern- 
ing the  credit  of  another  was  honestly  made, 
its  actual  falsehood  did  not  render  the  maker 
liahlc  to  an  action  for  deceit. 

Rartles  v.  Courtney.  6  Ind.  Ter.  370,  OR 
S.  W.  133. 

(1009)  The  positive  assertion  of  a  fact 
which  the  maker  does  not  know,  or  Is  without 
reasonable  ground  to  believe  to  be  true,  fa 
tantamount  to  the  assertion  of  a  fact  which 
the  maker  knows  to  be  untrue. 

Howe  V.  Sfartln,  23  Okla.  561,  102  Pac. 
12S, 

(1913)  Actual  fraud  in  the  law  consist 
in  the  positive  assertion  in  a  manner  not 
warranted  by  the  information  of  the  person 
making  it,  of  that  which  Is  not  true,  al- 
though he  may  believe  It  to  be  true. 

Joinea  t.  (Tombs,  38  Okla.  380,  132  Pac. 
IIIB. 

(1014)  A  false  and  fraudulent  representa- 
tion, by  one  who  nssumos  to  have  personal 
knowledge,  to  the  purchaser  of  real  estate 
that  there  Is  no  incumbrance  thereon,  and 
upon  which  representation  the  purcbaBor  re- 
lies and  acts  to  his  Injury,  will  sustain  an 
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action  for  tbe  tort,  althougb  tbe  parctaaser 
luight  tanve  discovered  the  fraud  by  search- 
ing the  public  records,  since  a  man  can  not 
state  falsely  to  another  in  such  cases  and 
then  complain  because  be  was  believed. 

Gannon,  Qooldlng  ft  Thies  t.  Hausa- 
Man,  42  Okla.  41,  140  Pac.  407. 

(1916)  A  party  Is  guilty  of  deceit  under 
Ker.  lAws  1910,  {{•  903,  906,  993  and  994, 
where  be  induces  another  to  enter  Into  a  con- 
tract by  a  positive  material  assertion  which 
is  fftlse,  though  tbe  party  making  it  be- 
lieved It  to  be  true. 

Kelly  V.  Robertson,  61  Okla.  85,  160  Pac. 
46. 

(1917)  To  constitute  actionable  fraud 
there  must  be  a  false,  material  misrepresen- 
tation made  recklessly  witb  intent  that  it 
be  acted  upon,  and  wblch  is  acted  on  to 
party's  Injury. 

Dleterle  v.  Harris.  GO  Okla.  314,  169 
Pac.  873. 

(1821)  A  pnrty  is  guilty  of  "fraud  and 
deceit"  where  any  false  representation  of  a 
material  fact,  witb  knowledge  of  Its  falsity 
and  with  intent  that  it  shall  !»  acted  upon 
by  another  iu  Altering  into  a  contract,  or 
where  be  makes  a  positive  assertion  which 
Is  material.  In  a  manner  not  warranted  by 
bis  information,  or  where  be  is  not  shown 
to  have  reasonable  grounds  for  believing  it 
true,  even  though  by  him  believed  to  be 
true,  and  the  definite  assertion  as  a  fact  of 
that  which  is  untrue,  concerning  that  of 
which  tbe  party  has  no  knowledge.  Is  tanta- 
moimt  In  its  effect  to  the  assertloM  of  some- 
thing which  the  party  knows  to  be  untrue. 
Byers  v.  Brisley,  SI  Okla.  215.  108  Pac. 
90. 

S  13.  Fnndolfifit  concealment. 

9  14.   '  Duty  to  disclose  facts. 

(1J)10)  Although  a  party  nmy  keep  abso- 
lute silence  and  violate  uo  rule  of  law  or 
eqult}',  yet,  if  he  volunteers  to  speak  and  to 
convey  Information  which  may  Influence  the 
conduct  of  the  other  parly,  he  is  bound  to 
discover  tbe  whole  truth;  and,  under  such 
circumstances,  a  partial  statem^t  becomes 
a  fraudulent  concealment,  and  even  amounts 
to  a  false  and  fraudulent  misrepresentation. 
Gidney  v.  Clinppell,  20  Okla.  737,  110 
Pac.  1090. 

(1013)  If,  with  intent  to  deceive,  either 
IKirty  to  a  contract  of  s»ile  conceals  or  sup- 
presses a  material  fact,  -wblcti  it  is  In  good 
faith  bound  to  disclose,  it  is  evidence  of  an 
equivalent  to  a  false  representation,  because 
the  concealment  or  suppression  Is  in  effect 
a  representation  that  what  is  disclosed  Is 
tbe  whole  truth,  since  the  gist  of  the  action 
Is  fraudulently  producing  an  impression  upon 
the  mind  of  the  other  party ;  and.  If  this  re- 
sult is  accomplished,  It  Is  unimportant 
whether  tbe  means  of  accompllsbing  it  are 
words  or  acta  of  tbe  defendant,  or  bis  con- 
cealment or  AuiH>i^^"n  of  material  facts 


not  equally  within  the  knowledge  or  reach 
of  the  plalntiir. 

Miller  V.  Wissert,  38  Okla.  808.  184  Pac. 
62. 

i  15.  Rdiance  on  represmtations  and  indnea- 

moit  to  act. 
9  16.   In  general. 

(1901)  False  and  fraudulent  statements 
which  incidentally  refer  to  the  sale  of  real 
estate,  and  to  the  rights  of  a  person  under 
a  bid  therefor  at  aherlfiTs  salet  by  and 
though  which  statements  money  was  had 
and  received,  are  actionable  to  the  extent  of 
the  injuries  sustained. 

Kewell  V.  Long-Bell  Lumber  Co.,  14  Okla. 
185,  7S  Pac.  104. 

(1916)  In  an  action  to  recover  damages 
for  fraud  and  deceit.  In  order  to  entitle  plain- 
tiff to  recover,  it  Is  not  necessary  that  tJie 
fraudulent  representations  complained  of 
should  be  tbe  sole  consideration  or  Induce- 
ment moving  the  plaintiff  to  take  the  actiop 
from  which  tbe  injury  ensued;  but  if,  with- 
out tbe  fraudulrait  representations  the  party 
Injured  would  not  have  acted  then  such  rep- 
resentations contributed  to  ii}duce  the  ac- 
tion, notwithstanding  that  the  other  equally 
powerful  motives,  without  the  existence  of 
which  the  party  injured  would  not  have 
acted,  may  at  the  same  time  have  influenced 
such  action. 

Allen  v.  P«idarvi8,  GO  Okla.  216,  IfiO 
Pac.  1117. 

(1010)  A  vendee,  iu  the  exchange  of  real 
estate,  has  a  right  to  act  on  tbe  positive 
representations  of  existent  material  facts 
made  by  a  vendor,  even  though  the  means 
of  knowledge  were  open  to  him.  The  real 
question  iu  such  matters  Is:  Was  tbe  party 
in  fact  deceived  by  the  false  representations? 
"It  Is  ns  much  an  actionable  fraud  wilfully 
to  deceive  a  credulous  person  with  an  Im- 
probable story  as  it  is  to  deceive  a  cau- 
tious and  sagacious  person  with  a  plausible 
one." 

Kelly  V.  Robertson,  61  Okla.  83, 160  Pac. 

46. 

9  17.   Duty  to  investigate. 

See  5  10. 

Miller  v.  Wissert.  38  Okla.  808,  134 
Pac.  62. 

One  who  relies  upon  a  material  repre- 
sentation which  Is  false.  Is  not  precluded 
from  recovering  damages  by  reason  of  the 
fact  that  he  had  the  opportunity  to  investi- 
gate for  himself  and  did  not  do  so. 

(UnC)  Werllne  v.  Aldred.  57  Okla.  391, 
157  Pac.  305;  (1916)  Hood  v.  Wood, 
61  Okla.  294,  161  Pac.  210. 

(1916)  When  it  appears  that  one  has  been 
guUty  of  intentional  and  deliberate  false 
statements  by  vehlch  to  his  knowledge  an- 
other has  been  misled  and  Influenced  in  his 
action,  he  can  not  escape  tbe  1^1  conse- 
Qumces  of  bis  fraudulent  conduct  by  say- 
ing that  the  frnnd  might  have  been  discov- 
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ered  bad  tbe  party  whom  be  deceived  ex- 
ercised ordinary  care  and  diligence. 

Stevens  v.  Rellly,  56  Okla.  453,  156  Pac. 
157. 

(1916)  Wliere  fraud  and  deceit  is  prac- 
ticed by  a  real  estate  broker  for  tbe  purpose 
of  throwlnc  a  purchaser  off  his  guard,  and 
inducing  bim  to  make  a  purchase  of  laud 
at  a  price  largely  in  excess  of  that  asked 
by  tbe  owner,  with  tbe  usual  commissions 
for  the  sale  added,  without  makius  further 
inquiry  as  to  tbe  price  for  wbicb  tbe  lend 
could  have  been  bought  from  the  owner, 
and  but  for  such  false  statements  and  fraud- 
ulent praetlees  for  the  broker  be  would  have 
made  further  inquiries.  It  does  not  He  In 
the  mouth  of  the  hroker  to  say  that  by  giv- 
ing credit  to  his  false  and  fraudulent  state- 
ments tbe  purchaser  must  he  held  to  have 
been  cheated  and  defrauded  as  the  result 
of  his  own  negligence  aud  credulity. 

Stevens  v.  Rellly.  56  Okla.  455,  156  Pae. 
157. 

Xo  man  should  be  permitted  to  complain 
or  take  advantage  of  tbe  fact  that  another 
has  too  confidently  relied  on  the  truthfulness 
of  the  statements  he  has  himself  made. 
(1916)    Stevens  v.   Rellly.  56  Okla.  4.'i5. 
156  Pac.  157;  (1918)  Mangold  &  Glandt 
Bank  v.  Utterback,  70  Okla.  — ,  174 
Pac.  K42. 

5 18.  Fraadnlent  representations  or  conceal- 

ment as  to  particaUr  facts. 

(1916)  Sbitements  by  a  vendor,  that  he 
has  been  offered  a  certain  sum  for  the  prop- 
erty on  sale,  or  that  a  third  party  has  been 
offered  a  certain  sum  for  the  same  kind  of 
property  In  the  sinne  location,  are  statemeuts 
of  a  material  fact  affecting  the  value,  and, 
if  false,  may  form  the  basis  of  an  action 
for  deceit. 

Chisum  V.  Huggins,  55  Okla.  423,  154 
Pac.  1146. 

5 19.  Fraad  in  particalar  transaclion  or  for 

particular  purposes. 

(1917)  A  general  creditor  miiy  not  main- 
tain an  action  against  a  third  party  for 
fraudulently  inducing  such  creditor  to  for- 
bear legal  action  to  collect  bis  debt, 

Evans  V.  BursoD,  65  Okla.  114.  164  Pac. 
471. 

(1917)  Where,  In  the  negotiations  leading 
up  to  an  agreement  to  exchange  land,  one 
party  exhibits  to  the  other  a  certain  tract 
and  represents  tiiat  that  is  the  land  which 
he  offers  to  exchange,  and  the  other,  rely- 
ing u]>on  such  representations,  agrees  to  the 
exchange,  and  in  the  deed  made  in  pur- 
suance to  the  contract  another  tract  and  one 
of  less  value  is  described  and  conveyed,  an 
actionable  fraud  is  committed. 

Cooper  V.  Gibson,  69  Okla.  — ,  170  Pac. 
220. 

(1918)  One  Is  responsible  for  the  truth 
of  what  is  afhrmed  by  him  to  lie  an  existing 
fact  with  a  view  to  induce  another  to  part 
with  his  property,  if  his  statement  is  relied 


on  and  accepted  as  true,  whether  he  knew 
it  to  be  false  or  not 

Gladden  v.  Graham,  73  Okla.  — ,  174  Pac. 

259. 

I  20.   Persons  entitled  to  sae. 

(1917)  Fraud  upon  an  agent  in  uuitters 
connected  with  tlie  subject  of  the  agency 
is  fraud  on  the  principal,  and  if  such  fraud 
is  actionable,  the  principal  has  tbe  same 
right  of  action  against  the  defrauder  that 
he  would  have  if  the  transactions  were  had 
liersonally  with  the  principal. 

Hallam  r.  BaUey,  66  Okla.  46,  166  Pac. 
874. 

II.  ACTIONS. 

(A)  RIGHTS  OF  ACTION  AND  DE- 
FENSGS. 

§  21.    Nature  and  form  of  remedy. 

(1915)  Where  the  purchaser  of  laud  has 
been  induced  by  fraud  of  the  owner  throng 
a  third  person  to  make  tbe  purchase,  she 
may  pursue  one  of  two  remedies,  viz. :  rescind 
the  contract  and  restore  or  offer  to  restore 
the  consideration,  or  affirm  the  contact  and 
sue  for  damages;  and  when  she  elects  to 
pursue  the  latter,  it  is  not  Incumbent  upon 
her  to  initiate  the  action,  but  she  may,  when 
sued  upon  a  note  given  in  connection  with 
such  transaction,  recover  ber  damages  for 
such  fraud;  and  her  failure  to  initiate  an 
action  on  account  of  such  fraud  before  she 
is  sued  upon  the  note,  and  the  making  of 
imyments  upon  such  note  with  the  knowledge 
of  the  fraud,  does  not  ratify  the  same  or 
waive  her  right  to  recover  damyges  for  such 
fraud  when  sued  upon  the  note. 

Reper  v,  Henry,  48  Okla.  759,  150  Pac. 
722. 

One  induced  by  fraudulent  and  false  rep- 
resentations to  exchange  property  may  af- 
firm the  contract,  retain  that  which  he  has 
received,  and  bring  an  action  at  law  to  re- 
cover tbe  damages  sustained  by  reason  of 
his  reliance  upon  the  fraudulent  representa- 
tions. 

(191G)  Werline  v.  Aldred,  57  Okla.  391, 
157  Pac.  305;  (191S)  Hooker  v.  Wil- 
son, 69  Okla.  — .  169  Pac.  1097. 

(1921)  A  person  induced  by  false  and 
fraudulent  representations  to  purchase  or  ex- 
change his  property  may  upon  discovery  of 
tbe  fraud  rescind  the  contract  absolutely  and 
sue  to  recover  tbe  consideration  parted  with, 
or  he  may  bring  an  action  in  equity  to  rescind 
the  contract  wherein  to  restore,  or  make 
.in  order  thereto  of  what  he  has  received, 
or  may  affirm  the  contract  and  sue  at  law 
to  recover  damages  or  lu  an  action  against 
him  to  recover  purchase-price  he  may  set  up 
damages, 

Byers  r,  Brldey.  81  Okla.  215,  108  Pac. 
90. 

S  22.   CondilioDB  precedent. 

(1914)  Where  a  person  has  been  induced, 
through  the  fraud  and  false  statemrats  of 
another,  to  purchase  pro)ierty  as  clear,  which 
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in  fact  Is  incumbered  by  a  viilid  enforceable 
lien,  such  defrauded  person.  In  an  action  for 
diiniages  because  of  the  fraud  and  deceit, 
may  recover  the  amount  of  the  Incumbrnnce 
l>y  way  of  damages,  except  as  it  may  exceed 
the  value  of  the  property,  and  without  hav- 
ing suffered  a  foreclosure,  ouster,  or  having 
paid  it  off  because  he  ought  to  be  consid- 
ered iirest'Htly  damaged  in  'a  sum  which  the 
fraud  of  another  has  made  it  inevitable  be 
shall  pay  to  protect  bis  property. 

Gannon.  Moulding  &  Thles  v.  Hausaman, 
42  Okla.  41,  140  Pac.  407. 

3  23.  Defenses. 

(1015)  A  director  of  a  corporation  can 
not  practice  a  fraud  upon  a  codlrector  by 
false  statements  as  to  the  affairs  of  the  cor- 
jwration,  and  when  sued  for  the  deceit,  de- 
fend successfully  on  tbe  ground  that  the  de- 
frauded director  Is  presumed  to  have  knowl- 
edge of  the  affairs  of  the  corporation. 

Halsell  T.  First  Nat.  Bank  of  Muskogee, 
48  Okla.  535,  150  Pac.  489. 

§  24.   Time  to  sue  and  limiUtionB. 

(1920)  Persons  fraudulently  induced  to 
enter  into  a  contract  of  sale  are  not  guilty 
of  laches  in  Instituting  the  action,  where  the 
siime  is  instituted  within  a  reasonable  time 
after  the  discovery  of  the  deceit  practiced 
ui>on  tbeni. 

Beck  V.  Finley.  77  OkU.  213.  187  Pac. 
488. 

(B)  PARTIES  AND  PLEADING. 
§  25.  Pleading. 

§  26.   Allegations  of  fraud  in  general. 

(ISOO)  Fraud  as  a  defense  to  an  action 
on  a  contract  cini  not  be  pleaded  la  general 
terms.  The  specific  acts  constituting  the 
fraud  must  be  set  forth. 

Fire  Extlnguisber  Mfg.  Co.  v.  City  of 
Perry,  8  Okla.  429,  58  Pac.  635. 

(1013)  A  petition  in  action  for  damages 
from  fraud  in  connection  with  an  exchange 
of  properties,  was  held  to  state  a  cause  of 
action. 

I^mb  V.  Dodson,  41  Okla.  639,  189  Pac. 
125. 

(191G)  A  petition  which  alleges  that  de- 
fendant made  false  representations  to  plain- 
tiff but  falls  to  allege  that  plaintiff  believed 
such  representations  and  relied  and  acted 
thereon  to  his  damage,  does  not  state  a  cause 
of  action  for  deceit 

Mccracken  v.  CUne,  65  Okla.  37,  164 
Pac.  1174. 

(1916)  The  amended  and  supplemental 
I>etitIon  examined,  and  held  that  the  same 
does  not  state  a  cause  of  action,  and  that 
the  action  of  the  trial  court  in  sustaining 
a  demurrer  thereto  was  proper. 

Martin  T.  Ford  Motor  Co.,  66  Okla.  143, 
167  Pac.  992. 

S27.   •  Statements,  acts,  or  condnet  consti> 

tnting  fraud. 

(isns)  In  pleading  fraud,  the  facts  con- 
stituting the  fraud  must  be  set  forth,  and 


not  mere  conclusions,  in  order  that  the  court 
may  determine  the  sufficiency  of  such  acta 
to  constitute  fraud. 

Bardrick  v.  Dillon,  7  Okla.  535,  54  Pac. 
786. 

S  28.   Damage  from  frand. 

(1916)  A  petition  attempting  to  plead 
a  cause  of  action  for  fraud  and  deceit,  which 
falls  to  show  any  dompge  resulting  to  plain- 
tiff from  such  alleged  fraudulent  acts,  does 
not  state  a  cause  of  action. 

Slartln  v.  Ford  Motor  Co.,  66  Okla.  148, 
167  Pac.  902. 

§  29.   IsBucB,  proof,  and  variance. 

(1896)  rraud  is  a  fact  that  must  be 
jiroven.  and  can  not  be  Inferred  from  facts 
which  mny  be  consistent  with  a  honest  pur- 
pose. 

Kemi>er.  Hundley  &  McDonald  Dry 
Goods  Co.  T.  FIschel,  4  Okla.  2S0,  44 
Pac. 

(1906)  In  an  action  for  deceit  consisting 
of  alleged  misrepresentations  as  to  R.'s  finan- 
cial responsibility  by  G.,  one  of  the  members 
of  defendant  firm,  evidence  that  R.'s  dealings 
with  tbe  firm  and  others  "during  the  present 
season"  had  been  satisfactory  was  insufil- 
cient  to  sustain  an  all^atlon  that  G.  rec- 
ommended R.  as  prompt  and- having  satis- 
factorily performed  his  business  agreements 
with  defendants,  as  having  settled  all  claims 
with  defendants  against  him  and  as  being 
a  man  worthy  of  credit 

Bartles  t.  Courtney,  6  Ind.  Ter.  879,  98 
8.  W.  138. 

(O)  BVIDENOR 

S  30,   Presnmplion  and  burden  of  proof. 

See  8  3. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Penlx. 
61  Okla.  4.  159  Pac.  1141. 

Fraud  is  a  question  of  fact,  and  must  be 
proved  by  the  person  alleging  and  counting 
upon  its  existence.  It  can  not  be  inferred 
as  a  conclusion  of  fact  from  facts  which 
may  be  Inconsistent  with  an  honest  purpose. 
(IJfflC)  Kemper,  Hundley  &  McDonald 

Dry  Goods  Co.  v.  Fiscbel.  4  Okla.  250, 

44  Pac.  205;    (1913)  St  Tx>uls  &  8.  F. 

Ry.  Co.  V.  Reed,  37  Okla.  350,  132  Pac. 

3SS. 

(1906)  Where  there  is  nothing  to  show 
how  one  came  Into  possession  of  certain 
money,  the  presumption  is  that  she  came  by 
it  honestly,  and  not  by  a  fraudulent  transac- 
tion. 

William  J.  Lemp  Brewing  Co.  v.  Guion, 
17  Okla.  131.  87  Pac.  SS4. 

(1914)  To  substantiate  tbe  allegation  of 
fraud,  the  plaintiff  must  prove  that  the  de- 
fendant made  a  material  representation 
which  was  false  at  tbe  time,  and  made  with 
the  intention  that  it  should  be  acted  upon 
by  the  plaintiff,  and  that  plaintiff  relied  upon 
such  false  representation  to  his  injury. 

King  V.  Howeth  &  Co..  42  Okla.  721, 140 
Pac.  1182. 
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(1915)  Fraud  must  be  sbown  aud  proved 
at  law ;  but,  in  equity,  it  is  sufflclent  to  show 
facts  and  circumstances  from  wtaicta  firaud 
may  be  presumed. 

Pevehouse  t.  Adams,  52  Olda.  '495,  153 
Pac.  65. 

S  31.  Admissibility. 
8  32.   In  general. 

(1914)  lu  au  action  on  a  prumlHtnory  note 
and  to  foreclose  a  mortgage  given  to  secure 
the  payment  thereof,  an  answer,  wbich  al- 
leges tbat  such  note  and  mortgage  were  pro- 
cured tbrough  fraud  and  misrepresentations, 
and  sliows  clearly  of  wbat  the  acts  of  fraud 
consiated,  and  that  sucb  grant  was  ttae  sole 
Indncemrat  to  the  execution  of  the  instru- 
ments, and  that  defendant  received  no  con- 
sideration and  that  plaintiff  (a  purchaser 
before  maturity)  had  full  knowledge  of  and 
participated  in  the  alleged  fraud,  is  suffi- 
cient to  constitute  a  defense  against  such 
note  and  mortgage  in  the  bands  of  such  pur- 
chaser. 

Hanlclns  v.  Farmers'  &  Merchants'  Bank. 
42  Okla.  330.  141  Pac.  272. 

(1914)  Under  the  issue  of  fraud,  the 
courts  allow  great  latitude  in  the  introduc- 
tion of  evidence,  and  usually  any  evidence 
which  tends  to  prove  or  disprove  the  fraud 
alleged  is  admissible,  clrcomstanttal  evidence 
being  competent  for  socfa  purpose. 

Hankina  t.  Farmers'  &  Merchants'  Bank. 
42  Okla.  330, 141  Pac.  272. 

(1916)  In  an  action  for  fraud  inducing 
the  purchase  of  corporate  stock,  evidence  of 
statement  of  defendant  as  to  its  value,  was 
h^d  admissible  to  show  false  statementa 

Cacanagh  v.  Jobannessen,  57  Okla,  140. 
.    156  Pac.  289. 

(1916)  In  an  action  for  fraud  inducini: 
purchase  of  stock  of  coat  company,  testi- 
mony that  lease  had  never  been  trans- 
ferred to  coal  company  as  represented,  and 
that  witness  bad  tamed  in  proceeds  of  sale 
of  stoA  to  the  company  to  pay  Its  debts, 
was  admissible. 

Gtevanagb  v.  Jobannessen,  57  Okla.  140. 
1S6  Pac.  280. 

(1918)  In  determining  the  existence  of 
fraud,  any  evidence,  direct  or  circumstantial, 
wbich  is  competent  by  other  rules  of  law, 
and  which  In  the  opinion  of  the  court  has 
a  legitimate  tendency  to  prove  or  disprove 
the  allegations  In  the  Issue,  is  admissible. 
Great  latitude  is  allowed  in  the  Introduction 
of  evidence;  the  extent  of  the  investigation 
twlng  largely  in  the  discretion  of  tbe  trial 
court.  Tbe  whole  transaction  involving  tbe 
alleged  fraud  may  be  given  in  evidence. 
Hooker  v.  Wilson,  69  Okla.  — .  169  Pac. 
1097. 

8  33.   Intent  and  knowledge. 

(1904)  An  intent  to  defraud  will  not  be 
presumed,  but  must  be  proven. 

Dunn  V.  Clannch,  13  Okla.  577,  76  Pac. 
143. 


§  34.   Nature  and  circnmatancea  of  fraud. 

(1918)  Circumstantial  evidence  to  show 
fraud  la  oftentimes  admissible  as  a  whole, 
although  some  of  tbe  circumstances  conoid- 
ered  separately  would  be  incompetent.  The 
whole  transaction  involving  the  alleged 
fraud  may  be  given  in  evidence. 

Mangold  &  Olandt  Bank  v.  Utterback, 
70  Okla.  — ,  174  Pac.  542. 

8  35.  Veight  and  snfficiency. 

The  evidence  examined,  aud  held  sufficient 
to  sustain  the  verdict. 

(1013)  Uwless  V.  Raddis,  36  Okla.  616, 
120  Pac.  711;  (1017)  Amazon  Fire  Ins. 
Co.  V.  Bond,  65  Okla.  224,  165  Pac. 
414. 

In  this  jurisdiction,  where  fraud  Is  alleged 
In  tbe  procuring  of  a  written  Instrument,  the 
proof  must  sustain  tbe  allegations  by  a  pre- 
ponderance of  the  evidence,  and  repel  all 
opposing  evidence  and  all  opposing  presump- 
tions of  good  faith. 

(1913)  Owen  v.  United  States  Surety 

Co.,  38  Okla.  123,   131  Pac  1091; 

(1010)  Sogers  v.  Harris,  76  Okla.  215, 

1S4  Pac.  459. 

(1915)    Fraud  must  be  proved  at  law,  but 
In  equity  it  suffices  to  show  facts  and  circum- 
stances from  which  it  may  be  presumed. 
Young  v.  Blackert,  51  Okla.  285,  151 

Pac.  1057. 

(1016)  Fraud,  though  in  equity  it  may  be 
inferred  from  circumstances,  must  be  shown 
and  brought  home  to  the  opposite  party  by 
clear  and  convincing  proof. 

Ely  Walker  Dry  Goods  Co.  v.  Smith,  60 
Okla.  — ,  160  Pac.  808. 

A  wide  latitude  is  allowed  in  cases  of 
fraud,  and  circumstances  altogether  Incon- 
elusive,  if  separately  considered,  may,  by 
their  number  and  Joint  operation,  e^>ecially 
when  corroborated  by  moral  coincidences,  be 
sufficient  to  constitute  conclusive  proof. 
(1916)  Wlngate  v.  Render,  58  Okla.  656. 
160  Pac.  614;  (1917)  Cooper  v.  CHbson, 
69  Okla.  — ,  170  Pac.  220. 


(D)  DAMAGES. 

8  36.   Hcaeure  in  general. 

The  measure  of  damages  in  an  action  for 
fraud  and  deceit  In  the  exchanjre  of  prop- 
erty Is  tbe  difference  In  the  valne  between 
the  i)roperty  conveyed  to  the  party  and  the 
value  of  that  which  would  have  been  con- 
veyed had  the  property  been  as  represented 
and  the  contract  had  been  honestly  fulflUed. 
(1900)  Howe  V.  Martin,  23  Okla.  661, 
102  Pac.  128;  (1916)  Werllner  v.  Al- 
dred,  57  Okla.  391,  157  Pac.  306. 

(1915)  The  measure  of  damages  in  the 
sale  or  exchange  of  personal  property,  In  an 
action  based  upon  tbe  false  amd  fraudulent 
representation  of  the  vendor.,  as  to  tbe  value 
of  sucb  property.  Is  the  d'^e^CQ  btetveen 
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tbe  actual  value  of  tbe  property  and  the 
vnlue  as  represented  at  the  time  of  the  sale 
or  exchange. 

SUrerwood  v.  Carpmter,  Bl  OWa.  7iS. 
152  Pac.  381. 

(1916)  Where  a  purchaser  of  property 
from  a  broker  was  Induced  to  pay  more  tiian 
the  owner  asked  for  the  property,  by  the 
fraudulent  representntlon  of  the  broker  that 
tbo  owner  wouhi  not  accept  teas  than  the 
lirloe  pHld,  and  the  c-onfldcntial  relations  be- 
tween the  broker  and  purchaser  were  such 
that  he  believed  the  broker's  statements  and 
relied  thereon  to  the  extent  that  he  failed 
to  make  further  inquiry  as  to  the  price  at 
which  tbe  land  could  be  bought  from  the 
owner,  the  purchaser  is  entitled,  in  an  action 
for  deceit,  to  recover  from  tbe  broker  the 
excess,  which  he  pocketed,  less  the  usual 
commission  for  making  the  sale. 

Stevens  v.  Keilly,  56  Okln.  455,  155  I'nc. 
157. 

S  37.  Exomplary. 

(1911)  In  an  action  in  wfalrh  it  is  al- 
leged that  defendant,  by  fraud  and  deceit, 
induced  plaintiffs  to  purchase  certain  hogs 
which  at  the  time  tbe  defendant  well  knew 
were  Infected  with  cholera.  It  Is  not  error, 
nntler  tbe  provisions  of  Snyder's  Comp.  loiws 
mut,  S  2SS7,  to  InHlrnct  tbe  Jury  tliat  if  it 
fnuiiil  from  the  evidence  that  the  defendant, 
knowing  the  hogs  to  l»e  (llneiised  with  cholera, 
falsely  and  wilfullj'  represented  to  piaintllTs 
that  the  boss  sold  and  delivered  were  sound 
in  health  and  condition  and  good  stock  hogs, 
and  that  plaintiffs  had  not  examined  them 
prior  to  the  parchase,  but  relied  upon  such 
representations,  and  such  representations 
were  false,  and  that  the  bogs  were  infected 
with  cholera,  then  the  defendant  was  liable 
to  the  -plaintiffs,  in  addition  to  the  amount 
of  actual  damages  sustained,  a  reasonnble 
sum  as  exemplary  damages. 

HobbR  V.  Smith.  27  Okla.  S.'M),  115  Pac. 
347. 

(11)18)  Kxemplary  damages  may  be  re- 
fovered  In  addition  to  actual  damages,  where 
the  couii)etent  evidence  reasonably  shows 
that  the  tort  complaineil  of  wns  perpetrated 


by  actuaL  wilful  fraud,  practiced  to  obtain 
ownersh^  of  personal  property. 

Blflsd^  V.  Gower.  70  Okla.  — ,  178  Pac. 
644. 

(E)  TRIAL.  JUDGMENT,  AND  REVIEW. 

S  38.    Questions  for  jury. 

(lOltt)    Instructions  of  the  court  given  as 
to  tbe  estopi>el  pleaded  by  tbe  defendants 
examined,  and  found  to  be  prejudicial  error. 
Harbison  v.  White.  56  Okla.  666,  166 
Pac.  335. 

S  39.  Instmcdons. 

(1006)  In  an  action  to  recover  damages 
for  deceit  in  the  making  of  an  allied  mis- 
representation as  to  the  credit  of  another, 
an  instruction  that  mere  silence  or  a  failure 
to  communicate  fitcts  "within  the  seller's 
knowledge"  was  not  such  a  fraud  as  would 
avoid  a  contract  or  render  tbe  seller  liable, 
tint  to  have  that  effect  there  must  be  some 
conceiilment  as  by  withholding  information 
when  asked,  or  using  some  trick  or  device  to 
mislead  tiie  purchaser,  was  Inai^ilicable  to 
the  case. 

Bartles  v.  Courtney.  6  Ind.  Ter.  379,  98 
S.  W.  133. 

(1911)  In  an  action  by  a  buyer  of  bogs 
against  tbe  seller  for  alleged  fraudulent  rep- 
resentations. Inducing  the  buyer  to  buy  bogs 
well  known  by  the  seller  to  be  infected  with 
clioiera,  ciurges  to  find  for  defendant,  if  tbe 
hogs  so  Infected  with  cholera  were  not  in- 
fected to  such  an  extent  as  to  be  perceived 
by  either  party,  and  if  defendant  honestly 
suiJposed  the  hogs  to  be  free  from  cholera, 
were  sufficiently  favorable  to  defendant 
HobbH  V.  Smith.  27  Okla.  S30.  llS.Pac. 
347. 

(1016)  An  Instruction  which  advises  the 
jury,  "If  yon  find  from  the  evidence  that 
tbe  plaintiff  was  induced  to  buy  the  bank 
stock  in  question,  by  or  through  the  agency 
of  some  other  influence  than  any  representa- 
tions made  to  him  by  tbe  defendant  at  the 
time  of  tbe  sale,  then  the  plaintiff  can  not 
recover,  and  your  verdict  sliall  be  for  the 
defendant."  la  erroneous. 

Allen  V.  Pendarvis,  60  Okla.  216. 159  Pac. 
1117. 


FRAUDS,  STATUTE  OF. 

This  topic  IXCLtTDES  statutory  provisions  requiring  that  certain  agreements,  con- 
tracts, assignments,  etc.,  be  evidenced  by  writing;  sufficiency  of  the  writing;  operation 
and  effect  of  the  statute;  tbe  statute  as  a  defense. 

it  EXCLUDES  the  creation  of  trusts  by  writing  (Trusts) ;  and  writing  as  a  bar  to 
limitation  of  action  (Limitation  of  Actions);  and  part  performance  as  taking  parol 
contract  out  of  the  operation  of  the  statute  (Specific  Performance). 


Analysis. 

I.   AgreemenU  in  Consideration  of  Marriage. 

§  1.   Marriage  as  consideration. 
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IL   Promises  to  Answer  for  Debt,  Default,  or  Miscarriage  of  Another. 

§  2.  Nature  of  debt,  default,  or  miscarriage. 

§  3.  Promise  to  answer  in  general. 

I  4,  Promise  to  debtor  to  discharge  debt. 

§  5.  Original  or  collateral  promise  in  general. 

§  6.  Intent  of  parties. 

§  7.  Credit  given  to  promisor. 

ni.   Agreements  Not  to  Be  Performed  Within  One  Year. 

§  8.  Statutory  provisions. 

§  9.  Nature  and  subject-matter. 

§  10.  Possibility  of  discharge  or  other  termination  without  performance. 

§11.  Commencement  of  period. 

§  12.  Sufficiency  of  perforaiance  possible  within  year. 

IV.   Real  Property  and  Estates  and  Interests  Therein. 

§  13.  Statutory  provisions. 

§  14.  Creation  of  estates  or  interests  in  general. 

§  15.  Creation  of  leases. 

§  16.   In  general. 

§  17.  Creation  of  easements. 

§  18.  Assignment,  grant,  or  surrender  of  existing  estates,  interests  or 
terms. 

§  19.   In  general. 

§  20.   •  EstabUshment  of  boundary. 

§  21.  Contracts  for  sale. 

§  22.   ■  Nature  of  property. 

§  23.  — —  Interest  in  or  concerning  property. 

V.    Sales  of  Goods. 

(A)    Acceptance  of  Part  of  Goods. 

§  24.    Time  for  acceptance  and  receipt. 
§  25.    Delivery  and  receipt. 
§  26.    Quantity  of  goods. 

VI.    Requisites  and  Sufficiency  of  Writing. 

§  27.  Creation  or  conveyance  of  estates  or  interests  in  real  property. 

§  28.   Contents  of  instrument. 

§  29.  Nature  and  form  of  memorandum  in  general. 

§  30.  Contents  of  memorandum. 

§  31.   In  general. 

§  32.   Statement  of  consideration. 

§33.   Subject-matter  in  general. 

§  34.   Description  of  lands. 

§35.   Statement  of  price. 

§  36.   Statement  of  terms  and  conditions. 

§  37.  Signature  of  memorandum. 

§  38.   In  general. 

§  39.   By  agent. 

1 40.  Separate  writings. 

§  41.  Operation  as  to  rights  or  remedies  in  general. 

Vn.   Operation  and  Effect  of  Statute. 

§42.   Retroactive  operation  of  statute. 

§  43.   Validity  and  enforcement  of  contracts  in  general. 

Digitized  by  Google 


781  [2  Okla.  Dig.] 


FRAUDS,  STATUTE  OF,  I,  II. 


§  44.  Part  performance  in  general. 

1 45.  Contracts  in  part  within  statute. 

§  46.  Modification  of  contract. 

§  47.  Readiness  and  willingness  to  perform  contract. 

§48.  Contracts  performed  as  to  part  within  statute. 

§  49.  Contracts  completely  performed. 

§  50.  Persons  to  whom  statute  is  available. 

VIII.    Pleading,  Evidence,  Trial,  and  Review. 

§51.  Pleading  contract  or  transaction/ within  statute. 

§  52.  — —  As  cause  of  action  in  general. 

§  53.   As  grounds  of  defense. 

§  54.   Writing  or  other  compliance  with  statute. 

§  55.  Demurrer  raising  defense. 

§  56.  Pleading  statute  as  defense. 

§  57.   Necessity. 

§  58.   •  Sufficiency  of  denials  and  allegations. 

§  59.  Objections  to  evidence  of  oral  contract. 

§  60.  Evidence. 

§61.  Questions  for  jury. 


Cross-Refer  ences. 


Apiillcatiim  to  cotitrafts  for  sale  of  Indian 
Lanils,  sec  Indians,  S  13. 

t'oiitract  taken  out  of  statute  by  |>erform- 
auce,  «ee  Trusts,  S  5. 

Denial  of  lioIdiuR  property  in  trust,  see 
Trusts.  §  37. 

Kffect  of  part  paynient  on  oral  contract  for 
puicli;)se  of  re;il  estate,  see  Si>ocIfle  Per- 
formance, S  10. 

Kffpct  to  prevent  action  for  wroneful  dlsh 
Molutiou  of  piirtnersbip,  see  Tru8tt>.  S  35. 

Kvldence  concerning  on  appeal,  see  Appeal 
and  Error,  {  729. 

Necessity  of  writing  to  bar  statute  of  limita- 
tions, see  IJmitation  of  Actions,  %  62. 


Not  JiDpUcable  to  resnltiue  trusts,  see  Trusts, 
S  21. 

(>:-h1  t'i'oniise  not  included,  see  Trial,  fi  139. 
Original  or  collaterul  undei'talcli^,  see  Trial, 

S  l(i:>. 

Pos.-cs.sion  tindor  statute  of  frauds,  see  Siw- 
<'lll(r  Performance,  §  22. 

Specific  l  erforniance  of  oral  contracts  within 
stiitute,  see  Specific  Performance.  §§  lS-23. 

Verbal  agreement  ns  to  purchase  of  real  es- 
tate, see  Trusts.  I  35. 

^'e^baI  nRrcenient  for  sale  of  homestead,  see 
Homestead,  S  43. 


I.   AGREEMENTS  IN  CONSIDERATION  OF 
MARRIAGE. 

%  1.   Marriage  as  consideration. 

(lliuH  A  contract  nia<le  on  cnn-^itleration 
'if  ninrriape.  by  which  the  hu.sbaTKl  aitreos 
to  pay  the  wife  an  allowance  of  a  si>ecilic 
sum  per  wceli.  is  invalid,  uuU'«s  in  writing, 
and  signed  by  the  parties. 

Stanley  v.  Madison,  11  Okla.  2H.S.  C6  Par. 
280. 


11.  PROMISES  TO  ANSWER  FOR  DEBT,  DE- 
FAULT, OR  MISCARRIAGE  OF  ANOTHER. 

§  2.    Nature  of  debt,  default,  or  miscarriage. 

(1!I12)  When  a  member  of  a  [la  rtnorsliiji 
buys  a  stock  of  merchandise  from  his  part- 
ner, and  as  a  part  of  the  consideration  as- 
sumes the  |)arttier.ship  debts,  such  a  promise 
Is  mit  within  the  statute  of  frauds,  and  need 
not  l)C  In  writing. 

Stnver  Carriage  Co.  v.  Jones,  .'12  Okla. 
713,  123  Pae.  148. 


S  3.  Promiic  to  answer  in  Beneral. 

(1111.'>)  In  order  to  create  a  liability  for 
the  payment  of  a  debt  of  another,  the  as- 
sumption must  be  In  writing. 

Hincr  V.  AVaahita  Valley  Bank,  51  Okla, 
ti(Mi,  \-i2  Pac.  112. 

S  4.   Promise  to  debtor  to  discharge  debt. 

(inis)  That  part  of  the  statute  of  frauds 
set  forth  in  Itev.  Ln%v«  1!H0.  S  Wl,  par.  2, 
remU'iiuK  invalid  "a  special  promise  to  an- 
swer for  the  dctit,  default  or  miscarriage  of 
another,  except  in  the  eases  provided  for  In 
the  article  on  guaranty,"  has  Jio  application 
when  a  consltleratlon  passes  to  the  promisor 
for  such  promise  or  when  the  contract  has 
iieen  fully  e?cecuted  by  all  the  parties  thereto, 
Mcl'.wen  v.  Vollentlne,  69  Okla.  — ,  170 
Pac.  490. 

(lOlS)  The  agreement  of  the  purchaser 
of  capital  stock  of  a  coiiioration  with  stock- 
holders from  whom  such  stock  Is  purchased 
to  assume  as  part  of  the  consideration  tov 
the  stock  transferred  the  payment  of  debts 
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of  the  corporation  is  not  invalid  under  the 

statute  of  frauds. 

McEwen  v.  Volleuttne.  (J»  Oltla.  — ,  170 
Pac.  400. 

S  5.  Original  or  collateral  prmniie  in  general. 

{189D)  Where  the  evidence  Is  conclusive 
that  the  transaction  between  the  plaintiffs 
and  the  defendant  was  merely  a  parol  prom- 
ise or  agreement  to  answer  or  pay  the  debt 
of  unother,  it  clearly  comes  within  the  very 
letter  of  section  821  of  the  statute  of  frauds 
of  this  territory,  and  can  not  l>e  eufprced, 
Pinson  v.  Prentise,  8  Okl».  143,  56  Pac. 
1048. 

(1899)  Wherever  the  leading  purpose  of 
a  person  who  agrees  to  pay  the  debt  of  an- 
other is  to  gain  6ome  advantage  or  promote 
some  interest  or  purpose  of  bis  own,  and  not 
to  become  a  mere  guarantor  or  surety  of 
another's  debt,  and  the  promise  is  made  upon 
sufficient  consideration,  it  will  be  valid,  al- 
though not  In  writing,  and  the  contract  is 
not  within  the  statute  of  frauds,  since  In 
such  ease  it  will  be  deemed  an  original 
contract 

Truloclc  T.  Blair.  8  Okla.  345,  58  Pac. 
1097. 

(1903)  A  promise  to  |>ay  for  merchandise 
furnished  to  a  third  person  Is  an  original 
promise  not  within  the  statute  of  frauds  as 
a  promise  to  pay  the  debt  of  another,  and 
need  not  be  in  writing. 

Kesler  v.  Cheedle,  12  Okla.  480.  72  Pac. 
887. 

(1912)  An  oral  promise  to  pay  for  ad> 
vancements  to  be  made  to  another,  creating 
primarily  a  liability  on  the  part  of  the  prom- 
isor, is  not  within  the  statute  of  frauds;  but 
if  the  intention  was  that  the  promlser 
should  only  be  collaterally  liable,  and  i>ay 
only  in  case  of  default,  then  the  contract 
would  be  void  under  the  statute  of  frauds. 
Richardson  v.  Parker.  McConnell  ft  Co., 
83  Okla.  339,  125  Pac.  442. 

(1914)  The  conversation  set  out  In  the 
opiulon  did  not  constitute  an  orlKlual  agree- 
ment to  pay  the  debt  of  another,  and  an 
action  can  not  he  maintained  thereon  to  re- 
cover the  amount  of  such  debt. 

HuIb  v.  Janeway,  42  Okla.  SS,  104  Pac. 
419. 

(1914)  A  stockholder's  promise  to  pay 
workmen  If  they  would  complete  their  con- 
tract was  held  an  original  promise  not  with- 
in the  statute  of  frauds,  though  It  resulted 
In  the  stUisfaetlon  of  the  corpornt Ion's  lia- 
bility. 

Llndley  v.  Kelly,  47  Okla.  32S.  147  Pnc. 
1015. 

(1010)    Bill  of  particulars  examined  and 
b^d  to  state  a  cause  of  action  under  the 
second  subdivision  of  the  statute  of  frauds. 
Mackey  v.  NickoU.  60  Okla.  12.  158  Pac. 
G03. 

(1916)  A  transaction  In  parol,  whereby 
M  requests  of  N  to  extend  credit  to  Q,  and 
N  refuses,  but  agrees  to  extend  credit  to  M, 


and  merchandise  is  dsUvered  to  Q  upon  said 

request  and  agreement  of  M.  same  is  an 
original  undertaking  as  to  M  and  not  with- 
in the  second  subdivision  of  the  statute  of 
frauds  (Itev.  Lows  1910,  S  941). 

Mackey  v.  Nlckoll,  60  Okla.  12,  158  Pac. 
583. 

(1916)  A  verbal  contract  by  property- 
ownenj  to  pay  for  lumber  furnished  the 
contractor  for  their  building,  does  not  fall 
within  the  statute  of  frauds  (Rev.  Laws  1910, 
9  941),  as  being  a  promise  to  answer  for  the 
debt,  default  or  mlscnrrlage  of  another. 
Bennington  Lumber  Oo.  v.  Attaway.  58 
Okla.  228.  158  Pac.  566. 

(1818)  A  promise  to  pay  for  mnt^andlse 
furnished  to  a  third  person  wjien  said  goods 

are  furnished  on  the  faith  of  said  promise 
makes  the  promisor  primarily  liable  for  said 
debt  and  such  promise  is  an  original  and 
not  a  collateral  promise. 

Grantz  v.  Jenkins,  73  Okla.  — .  175  Pac. 
527. 

Where  a  party  orally  promises  to  pay  for 
goods  furnished  another.  If  the  parol  con- 
tract creates  an  original  Unblllty  on  the 
pnrt  of  the  promisor,  and  credit  is  extended 

solely  to  him,  It  does  not  fall  within  the 
statute  of  frauds.  If  the  intention,  how- 
ever, of  the  promisor,  was  that  he  should 
only  be  collaterally  liable,  and  pay  only  In 
case  of  default  of  the  party  to  whom  the 
goods  were  furnished  and  to  whom  credit 
was  executed,  then  such  parol  contract  would 
fall  within  the  statute  of  frauds  and  be 
void. 

(1918)  Smith  v.  Morton,  70  Okla.  — . 
173- Pac.  520;  (1920)  Byrd  v.  Woods. 
77  Okla.  236,  188  Pac.  337. 

§  6.   Intent  of  parties. 

(1914)  The  question  as  to  whether  or  not 
verbal  promise  of  the  parties  to  pay  the 
debt,  created  by  the  advancement  of  money, 
is  original  or  collateral  is  generally  con- 
trolled by  the  intent  of  the  parties  to  be 
gathered  from  their  conduct  and  relations 
to  each  other,  and  all  the  facts  and  circum- 
stances at  the  time  bearing  upon  the  Issue, 
and  in  such  case  it  is  always  a  question  of 
fact  for  the  Jury. 

Waldock  T.  I^rst  Nat  Bank  of  Idabd. 
43  Okla.  848,  148  Pac.  53. 

§  7.   Credit  given  to  promisor. 

See  i  5. 

Byrd  v.  Woods,  77  Okla.  236,  188  Pac. 
337;  Smith  v.  Morton,  70  Okla.  — ,  178 

Pac,  520. 

( 1911 )  Where  a  person  requested  a  physi- 
cian to  look  after  and  care  for  another,  and 
told  the  physician  that  he  would  see  that 
his  bill  therefor  was  paid,  the  transaction 
was  not  within  the  statute  of  frauds  if  the 
liability  was  primary. 

May  V.  Roberts,  28  Okla.  619.  115  Pac 
771. 

(1911)  Where  one  procured  a  physician 
to  attend  and  care  for  the  wife  of  another, 
if  the  Intention  was  that  the  husband  of  the 
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wife  should  be  primarily  liable  and  that  the 
person  procuring  the  services  should  be  sec- 
ondarily liable,  the  contract,  being  In  parol, 
is  within  the  statute  of  fraads  and  unen- 
forceable. 

May  V.  Roberts,  28  Okln.  619.  115  Pac. 
771. 

(1914)  Where  money  li^  loaned  on  gtxKls 
sold  to  R.  for  bis  use  and  benefit,  and  credit 
is  extended  to  R.  and  W.  Jointly,  or  If  any 
credit  is  extended  to  R.,  W.'s  promise  to  pay 
fs  eoUnternl.  and  comes  within  the  statute 
of  frauds,  unless  it  be  In  writing. 

Waldock  V.  First  Nat  Bank  of  Idabel, 
43  Okla.  348,  143  Pac.  53. 

(1914)  Where  money  is  loaned  or  goods 
sold  to  R.  iind  W.  Jointly,  and  credit  is  ex- 
tended to  both  and  both  promise  to  pay  the 
same,  although  such  money  Is  borrowed  on 
goods  purchased  for  the  sole  benefit  of  R., 
the  promise  of  R.  and  W.  is  original,  and, 
they  are  codtfbtors,  and  such  promise  need 
not  be  In  wrltlne,  and  either  or  both  will  be 
liable  for  the  d^t 

Wnldock  V.  First  Nat.  Bank  of  Idabel. 
43  Okla.  348,  143  Pac.  53. 

(1914)  Where  money  Is  loaned  to  R.  solely 
upon  a  verbal  promise  of  W.  and  credit  is 
extended  soiely  to  W.  and  no  credit  Is  ex- 
tended to  R..  the  promise  of  W.  is  original, 
and  does  not  come  within  the  statute  of 
frauds. 

Waldock  V.  First  Nat.  Bank  of  Idabel, 
43  Okla.  348.  143  Pac.  53. 


m.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  YEAR. 

!  8.   Statutory  proviBions. 

(1915)  Statute  of  Frauds  (Kev.  Laws 
1910,  S  Wl,  subd.  1),  applies  alone  to  agree- 
ments other  than  those  relating  to  land; 
and  subd.  3  governs  wltb  reference  to  agree- 
ments concerning  real  estate. 

Oollina-Deitz-Morris  Co.  v.  Klk  City  Mer- 
cantile Co.,  48  Okla.  485,  150  Pac. 
457. 

S  9.   Nature  and  snbject^natter. 

(1900)  Under  Mansf.  Dig.,  S  3371  (Ind. 
TeT.  Ann.  Stat  1889,  S  2305),  providing  that 
no  action  shall  be  brought  to  charge  any 
person  on  any  contract  for  the  sale  of  lands 
for  a  longer  term  than  one  year,  unless  the 
same  is  In  writing,  a  verbal  contract  for  the 
possession  of  land  for  more  than  one  year 
was  void- 
James  V.  Smith,  3  Ind.  Ter.  447,  58  S. 
W.  714. 

(1905)  Where  an  oral  contract  for  the 
sale  of  the  business  of  nn  Insurance  agent 
In  a  town,  together  with  his  outstanding  ac- 
counts, good  win,  etc..  stipulated  that  the 
seller  sbould  not  engage  in  the  Insurance 
business  in  that  town;  and  the  seller  turned 
over  the  bustneas  and  violated  the  stlmila- 
tlon  within  a  year;  held  that  the  contract 


was  not  within  the  statute  of  frauds,  because 
not  to  be  performed  within  a  year. 

W.  S.  Wolvertou  &  Son  v.  Bruce  &  Butt, 
0  Ind.  Ter.  185,  89  S.  W.  1018. 

(1909)  Section  2305,  Ind.  Ter.  Ann.  Stat 
1899  (Afansf.  Dig.  S  3371).  subd.  6  and  6. 
relating  to  actions  on  contract  upon  lease 
of  land  or  contract  not  to  be  performed  with- 
in a  year,  subd.  6,  relating  to  contracts  not 
to  be  performed  within  one  year,  applies  to 
contractu  other  tbsn  those  relating  to  land 
onl.v. 

Turner  v.  Trail.  24  Okla.  135,  108  Pac. 
575. 

(1912)  An  extension  of  time  of  payment 
of  a  note  by  the  payee  is  not  ancb  a  con- 
tract as  need  be  in  writing  as  being  wltbln 
the  statute  of  frauds,  nor  does  proof  of  sucb 
ajrreenient  come  within  the  rule  which  pro- 
hibits the  admission  of  parol  evidence  which 
seeks  to  vary  the  terms  of  a  written  instru- 
ment 

Roe  V.  Fleming,  32  Okla.  269,  122  Pac. 
496. 

(1915)  A  parol  lease  of  real  property  fyr 
a  period  of  one  year  does  not  come  witliin 
the  statute  of  frauds  (Rev.  Laws  leiO,  §  941), 
regardless  of  whether  the  terms  of  the  lease 

commence  In  praesenti  or  in  future. 

Coll  ins-Dei tz-Morrls  Co.  v.  Elk  City  Mer- 
cantile Co.,  48  Okla.  485,  150  Pac.  457. 

i  10.   Possibility  of  discharge  or  other  termina- 
tion without  performance. 

(1916)  A  contract  between  cotenants  In  an 
oil  and  gas  lease,  by  the  terms  of  which  one 
cotenant  is  to  drill  a  well  for  oil  or  gas 
upon  the  leased  premises  and  develop  said 
lease  for  oil  and  gas.  the  other  cotenant 
agreeing  to  pay  its  pro  rata  shore  of  the 
costs  of  drilling  such  wdl  and  making  snch 
devdopment,  does  not  fall  within  the  stat- 
ute of  frauds,  as  being  a  contract 'which  by 
its  terms  Is  not  to  be  performed  within  one 
year,  siuce  the  contract  may  be  completely 
performed  in  less  than  a  year. 

T^ncle  Sam  Oil  Co.  v.  Richards,  60  OUa. 
63,  158  Pac.  1187. 

S  11.   Commencemeot  of  period. 

A  panrt  lease  of  real  property  for  the 
period  of  one  year  does  not  come  within 
the  statute  of  frauds  (Rev.  Laws  1010, 
S  041),  regardless  of  whether  the  term  of 
the  lease  commences  in  praesenti  or  futuro. 
(1913)  Sullivan  v.  Bryant  40  Okla.  80. 
13«  Phc.  412;  (1914)  Jones  v.  Ben- 
nett, 40  Okla.  664,  140  Pac.  148;  (1915) 
Rossiter  v.  Citizens'  State  Bank  of 
Minco,  51  Okla.  635.  102  Pac.  120. 

fi  12.   Sufficiency  of  performance  |HHdble  widi- 
in  year. 

(1904)  A  parol .  contract  for  opening  a 
coal  mine,  which  plaintiff  might  have  per- 
formerl  within  one  year,  but  for  a  breach 
thereof  by  defendant,  Is  not  within  the  stat- 
ute of  frauds. 

Degnan  r.  Nowlin,  5  Ind.  Ter.  312,  82  S. 
W.  758. 
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IV.  REAL  PROPERTY  AND  ESTATES  AND 
INTERESTS  THEREIN. 

5  13.   Statutory  provisions. 

(ISita)  At  coiumon  liiw  a  contract  for  the 
conveyance  of  retil  estate  was  not  require<l 
to  be  in  writlnK. 

McKennon  v.  Winn,  1  Okla.  327,  33  Pac. 
582. 

S  14.   Creation  of  estates  or  interests  in  gen- 
eral. 

An  oral  agreement  by  pliilntiflf  and  de- 
feiulant  to  purchase  a  lense  for  mining  oil, 
tliey  to  furnish  the  purchase  money  In  a 
certain  proportion  anil  have  Interests  in  the 
lease  in  the  same  proportion,  Is  within  the 
statute  of  fraud& 

(1904)  Wilbite  V.  Skelton,  5  Ind.  Ter. 
621,  82  S.  W.  032,  reversed  (1J)06) 
149  Fed.  67. 

(1907)  A  deed  conveying  the  exclusive 
tight  to  Indians  to  select  land  as  their  al- 
lotments and  obtain  patents  therefor  con- 
veys Jtn  interest  in  rojil  property  greater 
than  a  lease  for  a  year,  and  must,  under 
the  statute  of  frauds,  be  In  writlnfE. 

Taylor  v.  Sontherland.  7  ihd.  Ter.  666,. 
KM  S.  W.  874. 

(1911)  Where,  in  an  action  by  the  receiver 
of  an  insolvent  bank  against  one  of  its  for 
mer  customers,  uiwn  an  overdraft  and  cer- 
tain promissory  notes,  as  a  jMrtlal  defense 
it  was  alleged,  «nd  the  evidence  tended  to 
prove,  thiit  the  defendant  was  the  owner  of 
a  certain  farm,  which  farm  was  sold  to  one 
A.  and  later  to  the  bank,  whereupon  It  was 
agreed  between  A.  and  defendant  and  the 
bank  that  A.  would  execute  to  the  bank  a 
promissory  note  in  the  sum  of  $^000,  for 
the  imrpose  of  securing  the  overdraft,  and 
that  the  balance  of  the  sum,  after  paying 
the  overdraft,  was  to  be  credited  to  the  ac- 
count of  defendant  with  the  bank,  the  con- 
tract, as  between  the  bank  nnd  the  defend- 
ant, did  not  constitute  a  "transaction  involv- 
ing reiil  estate,"  within  the  purview  of  the 
statute  of  frauds. 

Burns  V.  Vaught,  27  Okla.  711,  113  Pac. 
906. 

(1914)  An  oral  partnership  agreement  to 
share  in  the  profits  and  losses  arising  from 
the  purctiase  and  sale  of  real  estate  Is  not 
within  the  statute  of  frauds,  and  the  exist- 
ence of  such  partnership  and  the  interest  of 
the  members  of  the  firm  therein  may  be 
established  by  parol  evidence. 

Thompson  r.  McKee,  43  Okla.  234,  142 
Pac.  755. 

§  15.  Creation  of  leases. 
§  16.   In  general. 

(1909)  Under  Ind.  Ter.  Ann.  Stat.  1899. 
i  23fi5  (Mnnsf.  Dig.,  S  3371),  subd.  S,  a  parol 
lease  for  one  year  to  commence  in  the  future 
is  valid. 

Turner  v.  Trail,  24  Okla.  135,  103  Pac. 
575. 

(1914)  A  contract  to  malce  a  lease,  even 
though  the  lease  must  be  in  writing  in  order 


to  conform  to  the  statute  of  frauds,  need 
not  be  in  writlne. 

Jones  V.  Bennett,  40  Okla.  664,  140  Pac. 
148. 

( 1 914 )  A  lease  or  cont  ract  of  rental , 
Miipther  in  writing  or  parol,  for  a  period  of 
')ne  vear  beginning  a  day  In  the  future.  Is 
valid. 

Darnell  v.  Hume,  40  Okla.  668,  140  Pac. 
775. 

(1915)  I'nder  the  statute  of  frauds  of 
this  state,  all  contracts  for  the  leasing  of 
real  estnte  for  a  longer  period  than  one  year 
ahnll  be  void,  unless  the  same,  or  some  note 
or  memorandum  thereof,  be  in  writing,  and 
an  assignment  of  such  a  lease,  to  be  valid, 
must  be  made  in  the  same  way. 

McFarland  v.  T.  W.  I>anier  &  Bro.,  50 
Okla.  330,  150  Pac.  1097. 

(191.5)  Statute  of  frauds  does  not  include 
withfn  its  meaning  n  parol  lease  contract 
for  one  year  of  real  property,  whether  the 
term  comuieoces  In  the  present  or  In  the 
future. 

Ix>nKmeyer  v.  Jones,  Bl  Okla.  474,  151 

Pac.  804. 

§  17.   Creation  of  easements. 

(1910)  An  executory  parol  agreement  for 
the  erection  of  a  party  wall  falls  within 
that  iKjrtion  of  Mansf.  r>ig.,  8  3371  (Ind. 
Ter.  Ann.  Stat..  1899,  §  2305),  in  force  In 
the  Indliui  Territory  prior  to  the  admission 
of  the  state,  which  requlros  that  any  con- 
tract for  the  sale  of  lamls,  or  any  Interest  in 
or  concerning  them,  shall  be  in  writing,  and 
is  therefore  void. 

Kuhn  V.  Poole,  27  Okla.  534,  112  Pac. 
962. 

S  18.   Assignment,  grant,  or  surrender  of  exist- 
ing estates,  interests  or  terms, 
g  19.   III  general. 

(1912)  An  oral  assignment,  at  the  end 
if  one  year,  of  a  lease  for  three  years.  Is  in 
viohition  of  the  statute  of  frauds  (Conip. 
ijiws  lfl09.  8  10S9),  and  void. 

Tyler  Commercial  College  v.  Stapleton, 
33  Okla.  305,  125  Pac.  443. 

S  20.   Establishment  of  boimdary. 

(1910)   Where  the  houndary  line  betweoi 
Joint  owners  of  realty  is  in  dispute,  a  parol 
iLgreement  between  tbem  locating  such  boun- 
dary line  is  not  within  the  statute  of  frauds. 
Patterson  v.  Meyer,  28  Okla.  304,  114 
Pac.  256.  < 

§  21.   Contracts  for  sale. 

§  22.   Nature  of  property. 

(1909)  On  a  conveyance  of  land  for  the 
I'onsideration  stated,  grantors  could  show  by 
[tarol  that  a  matured  crop  of  corn  was  re- 
served as  a  part  of  the  consideration. 

Grabow  v.  McC:racken,  23  Okla.  612,  102 
Pac.  84. 

(1921)  Growing  crops  are  jiersonal  prop- 
erty, but  pass  by  conveyance  as  appurtenance 
to  the  land,  unless  severed  by  reservation  or 
ex'^eption.   A  party  may  show  by  parol  that 
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tbe  grovlng  crops  were  reserved  on  a  sale 
of  land,  although  there  may  be  no  exception 
In  the  deed. 

Jlyei-s  V.  Hubbard,  80  Okla.  97,  IJH  Pac. 

433. 

§23.  Interest  in  or  concerning  property. 

An  agreement  for  tlie  sale  of  rejil  estate 
is  luvniid  unleR9  the  &aine  or  some  note  or 
menioranilum  thereof  be  in  writing  and 
subscribed  by  the  party  to  be  charged,  or  by 
his  agent,  authorized  In  writing  to  subscribe 
for  such  party  under  Wilson's  Rev.  &  Ann. 
Stat.  IOCS.  §  7S0. 

Halselt  v.  Renfrew.  14  Okla.  674. 

7.S  Fae.  118,  affirmed  (1900)  202  U.  S. 

287,  50  L.  ed.  1032,  26  Sup.  Ct.  610. 

(1000)  A  parol  contract  for  the  sale  of 
real  estate  is  invalid,  and  no  action  will  lie 
for  tbe  recovery  of  damages  for  breach  of 
suvh  a  contract. 

Fox  V.  Easter,  10  Okla.  527,  62  Pac. 
283. 


V.   SALES  OF  GOODS. 

(A)  ACCEPTANCE  OF  PART  OP  GOODS. 

S  24.   Time  for  acceptance  and  receipt. 

The  delivery  and  acceptance  at  any  subse- 
(luent  time  of  any  part  of  the  goods  or  chat- 
tels which  are  the  subject  of  a  parol  con- 
tract, within  the  statute  of  frauds,  while 
such  contract  remains  unabrogated,  take  the 
contract  out  of  the  statute  of  frauds,  and 
niitkc  valid  the  entire  contract. 

(ini;t)  Coneily  Const.  Co.  v.  Royce,  35 
Okla.  425.  130  Pac.  145;  (1018)  Adams 
V.  King,  60  Okla.  — ,  170  Pac.  912. 

n021)  Plaintiff  purchased  from  defend- 
ant twenty  bales  of  cotton  at  the  agreed 
price  of  fourteen  and  one-half  cents  |ier 
twund.  The  cotton  no  purcliased  was  to  be 
delivered  witldu  ten  days.  At  the  time  of 
tltc  contract,  no  p;irt  of  the  cotton  was  de- 
li\c'e:i  by  the  defendiint:  no  portion  of  the 
<-oiislderHtIon  wiis  paid  l»y  tlie  idaintiff;  no 
writing  or  uicniorHnduni  was  signed  by  either 
I'art.v.  .\ftenviinis  the  defendant  delivered 
five  bales  of  the  twenty  so  Tinrchased;  and 
later,  when  deiiiinid  %va8  made  for  the  re- 
niiiining  fifteen  bales,  the  defendant  refuse<i 
to  deliver  tbe  same.  Held,  that  the  delivery 
s'tv\  the  acceptance  of  the  live  bales  satisfied 
the  statute  of  frauds,  and  rendered  the  con- 
tract valid. 

Jacobs  V.  nynds  &  Co.,  —  Okla.  — ,  200 
Pnc.  162. 

§  25.    Delivery  and  receipt. 

(l!inS)  In  an  action  to  recover  ?220.00. 
the  ooiitrnct  price  of  a  straw  stacker,  the 
petition  which  states  that  the  same  on  parol 
orilcr  of  ilefend^rnt  was  shipped  l)y  plalntlfTs 
jKliicii'al  to  a  thiid  person  at  a  certiin  pbice 
rii'l  there  delivered  as  per  order  and  direc- 
tion, and  for  and  on  behalf  of  defendant, 
and  that  the  stacker  had  been  ordered 
through  and  paid  for  by  plaintiff,  states  a 
contract  void  under  the  statute  of  frauds.  In 
that  ft  fails  to  state  that  tbe  stacker  was 


accepted  or  re<'eived  by  the  purchaser,  and 
the  petition  is  demurrable. 

Tinkeltiaugh-Klmniei  Hardware  Co.  v. 
Sfinneapolis  Threshing  Mach.  Co.,  20 
OkU.  187,  95  Pac.  427. 

(liMiS)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1003.  §  7S0,  sulHi.  4,  a  contract  for  the  sale 
of  coin  for  a  price  of  not  lefs  than  $50.00 
of  which  no  niemorandum  is  made  in  writing, 
is  not  enforcible,  and  the  vendee  can  not  be 
recpiirwl  to  pay  for  any  of  siifh  corn  de- 
livered, except  such  as  he  receives  and  ac- 
cepts. 

Grant  v.  Milam,  20  Okia.  672,  95  Pac. 
424. 

S  25.  Quantity  of  goods. 

(1007)  A  delivery  and  acceptance  of  any 
part  of  the  goods  sold  under  an  oral  agree- 
ment and  within  the  statute  of  frauds  at 
any  subsequent  time  and  their  acceptance 
takes  the  contract  out  of  the  statute,  and 
makes  the  entire  contract  \'a.\U\. 

Gabriel  v.  Klldare  Elevator  Co.,  18  OkUi. 
318,  90  Pac.  10. 


VI.  REQUISITES  AND  SUFHCIENCY  OF 
WRITING. 

S  27.  Creation  or  conveyance  of  eatates  or  in- 

tereslH  in  real  property. 
§  28.   Contents  of  instrnmcnt. 

(1004)    As  a  general  rule,  an  undelivered 
deed  can  not  be  looked  to  to  supply  omis- 
sions in  the  writings  that  have  passed  be^ 
tween  the  parties  to  the  sale  of  real  estate. 
Ilnlsell  V.  Renfrew,  14  Okla.  674,  78  Pac. 
11& 

(1013)  While  nn  agreement  within  the 
stiittite  of  frauds  wit]  not  be  enforced  in 
equity  or  at  law,  if  It  appears  from  the  face 
of  tbe  agreement  that  any  of  the  terms,  no 
matter  bow  unlmiwrtant  they  may  seem  to 
be,  are  left  open  to  be  settled  by  future  con- 
ferences between  the  parties;  yet  If  in  tbe 
course  of  the  transaction  tbe  party  to  he 
^'halved  In  some  writing  signed  by  him.  or 
his  dniy  nuthorlKed  agent,  recognizes  or  rati- 
fies an  agreement  sufficiently  explicit  In 
terms  and  disclosed  in  the  writing,  which 
show  Unmistakably  that  they  relate  to  the 
same  transaction,  it  Is  enforceable. 

Thomas  J.  Baird  Inv.  Co.  v.  Harris,  209 
Fed.  201. 

S  29.   Nature  and  form  of  tnemorandnm  in 

general. 

(1010)  The  memorandum  in  writing  re- 
lied upon  to  take  a  contract  out  of  the  stiit- 
ute  of  frauds,  however  informal,  is  adequate 
if  it  states  the  agreement  with  sufficient 
clearness.  The  menioranduni  niiist  state  the 
contract  with  such  certainty  that  Its  essen- 
tials can  he  known  from  the  memorandum 
Itself  or  by  a  reference  contaiuefl  In  it  to 
some  other  writing  without  recourse  to  parol 
proof  to  supply  them. 

Kirns  Oolite  Co.  v.  Richards,  76  Okla.  6, 
184  Pne.  130. 
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<1920)  A  contract  for  tbe  sale  of  peraonal 
property  excecnling  $50  Id  vulue  is  not  pro- 
hibited by  the  statute  of  frauds,  wbere  the 
snme  Is  evidenced  by  a  telesmm  signed  by 
the  piirty  to  be  chanted. 

Klnfcflaber  MIU  &  Elerator  Co.  t.  West- 
brook,  79  Okla.  188,  192  Pac.  209. 

§  30.   Contents  of  memorandom. 
i  31.   In  general. 

A  memorandum  for  the  snle  of  reul  estate, 
to  be  sufficient  under  the  statute  of  frauds, 
must  be  complete,  and  leave  nothing  to  rest 
In  parol. 

(19(M)  Halsell  v.  Itenfrow,  14  Okla.  674, 
78  Pac.  118,  affirmed  (1906)  202  U.  S. 
287,  50  I*  ed.  1092,  26  Sup.  Ct.  610. 

( 1912 )  An  agreement  for  the  stile  of 
lands  is  not  valid  within  the  statute  of 
frauds,  unless  all  the  terms  of  tbe  contract, 
including  the  consideration  to  be  paid,  are 
evidenced  by  writing. 

Baker  v.  Ilasnell  &  'I^ylor,  36  Okla. 
429,  128  Pac.  10S6,  . 

(1019)  Memorandum  considered  and  held 
sufficient  to  take  a  contract  out  of  tbe  statute 
of  frauds. 

King  Collie  Co.  v.  Ulchnrds,  7C  Okla.  0, 
184  Pac.  130. 

I  32.   Statement  of  consideration. 

(1907)  A  memorandum  of  a  contract  for 
the  sale  of  land  failing  to  state  the  con- 
sideration ia  Insufficient  to  satisfy  the  statute 
of  frauda. 

Bradley  Real  Kwtate  Co,  v.  Bobbins,  7 
Ind.  Ter.  W,  103  R.  \V.  777. 

5  33.  Subject-matter  in  general. 

(ISItS)  Where  the  ex-sheriff  of  ii  count.v 
fxt'cutew  an  orilor  on  the  county  to  his  cred- 
itnrw.  diret'tiiig  the  county  to  issue  warrants 
due  bint  as  siilury  tu  such  creditors,  it  Is 
held  that  this  written  order  directing  the 
county  to  pay  wich  iHTSfum  the  warrants  due 
hlni  as  snlar^-  was  aniliclent  to  satlHfy  tbe 
ref|ulrenienti4  of  Stat.  WKi.  5  82t  (Wilson's 
Uev.  &  Ann.  Stat.  1S93.  S7S(».  "that  the 
following  contracts  are  Invalid,  unless  the 
same  or  a  ni»te  thereof  or  nieniorundum  be 
in  writing  and  subscrllied  by  the  party  to  be 
fharjted  or  by  his  agent:  •  •  •  (4)  An 
agreement  for  the  sale  of  goods,  chattels  or 
things  in  action,  at  a  price  not  less  tbun 
$50,"  etc. 

(iillette  V.  .Murohy,  7  Okiii.  91.  54  Pac. 
413. 

(1900)  An  onlinary  receipt  for  a  iwrtlon 
of  the  purchase  money  for  real  estate  will 
nut  <-onstitute  tfuch  a  memorandum  as  will 
satisfy  the  statute  of  frauds,  unless  it  shows 
on  its  fnce,  or  by  reference  to  some  other 
Instrument,  every  material  part  of  a  valid 
contract  on  tbe  subject. 

Fox  V.  Easter.  10  Okla.  527,  62  Pac.  283. 

S  34.   Description  of  lands. 

(1913)  A  bill  in  equity  signed  by  defend- 
ant, in  another  suit  between  the  same  par- 
ties, wherein  defendant  was  plalntlCT.  held 
ndmlsslble  in  evidence  to  establish  a  con- 


tract for  tbo  sale  of  real  estate,  where  tbe 
terms  of  tbe  contract  were  set  out  In  the 

bill. 

Thomaa  J.  Bnlrd  Inv.  Co.  v.  Harris,  209 
Fed.  291. 

(1918)  Tbe  parties  upon  appeal  are 
bound  by  the  same  theories  upon  which  they 
tried  their  case  in  the  lower  courts,  and. 
applying  thtt  rule  to  the  case  at  bar,  it  is 
held  that  the  descriptions  of  the  real  estate 
enibraced  in  said  contract  is  sufficient  to 
take  tlie  tranifactlon  without  the  statute  of 
frauds,  and  that  the  contract  Is  valid,  bind- 
ing, and  enforceable. 

Edwards  v.  Phillips,  70  Okla.  — ,  172  Pac. 
949. 

{  35.   Statement  of  price. 

(1919)  A  contract  for  sale  of  an  article 
to  be  shlp]>ed  and  ordered  during  the  year 
satlsSes  the  statute  of  frauds  by  definitely* 
stating  tbe  price,  notwithstanding  a  provi- 
sion that  prices  are  to  be  mutually  satisfac- 
tory at  the  time  of  shipment. 

American  neflnlng  Co.  v.  Bartman,  261 
Fed.  661. 

(1921)  A  broker's  sold  slip,  evidencing 
a  saie  of  cotton  for  future  delivery  at  "1861" 
clearly  showed  that  the  sale  was  at  the  price 
of  18.61  cents  per  pound  when  read  In  the 
liglit  of  the  testimony  and  of  the  by-laws  of 
the  cotton  exchange  through  which  the  sale 
was  made. 

Gettys  V.  Newburger,  272  Fed.  209. 

}  36.   Statement  of  terms  and  condhiuis. 

(1915)  Where  a  contract,  affected  by  the 
statute  of  frauds,  has  been  put  in  writing, 
and  the  plnlntifT,  in  a  case  of  subsequent 
unexecutetl  oral  variation  of  some  of  tbe 
terms  of  the  written  agreement,  declares 
upon  the  writing  as  qualified  by  the  oral 
variation,  he  can  not  prevail. 

Price  V.  ^fcDowell,  52  Okla.  606, 153  Pac. 
049. 

8  37.   Signalnre  of  memorandam. 
i  38.   In  generaL 

( 1910)  An  order  for  goods  wblcb  is 
sought  and  procured  by  the  seller  is  to  be 
deenuHl  accepted  by  him  at  once,  and.  If 
signed  by  the  buyer,  becomes  a  contract  bind- 
ing on  him  within  the  statute  of  frauds,  and 
no  other  nccoptnnee  or  notice  of  acceptance 
Is  necessary. 

Cameron  Coal  &  Mercantile  Co.  v.  Uni- 
versal Metal  Co.,  26  Okla.  615.  110 
Pac.  720. 

(lirJl)  Bouglit  and  sold  slips  ei'idmchig 
sales  of  cotton  for  future  delivery  were  ad- 
misfllble  In  evidence  when  there  Is  testimony 
that  when  each  bought  slip  was  signed  tbe 
corresponding  sold  slip  was  signed  by  tbe 
party  to  be  charged  thereby,  and  when  each 
sold  slip  was  signed  a  correspondbig  bought 
slip  was  signed. 

Gettys  V,  Xewburger,  272  Fed.  20&. 

§  39.  By  agent. 

(1913)  An  agreement  for  the  sale  of  real 
property,  or  of  an  interest  therein,  If  made 
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by  an  agent  of  the  party  soagbt  to  be 
charged,  Is  tnvitlld,  unless  the  nutbority  of 
tbe  agent  be  la  writing,  ami  subscrlbett  by 
the  party  sought  to  be  charged. 

SchechiDger  t.  Gnult,  35  Okla.  416.  130 
Pac.  306. 

(1016)  Where  an  ag«it,  not  authorized 
In  wiithig  80  to  do,  enters  into  a  contract 
for  the  exchange  of  Innd,  and  such  exchange 
la  aftenvards  ratified  by  his  principal  exe- 
cuting a  deed  to  the  lands  contracted  to  be 
conveyed,  such  contract  is  not  in  violation 
of  Rev.  Laws  1010,  $941,  subsec.  5. 

Washington  t.  Colvln.  55  Okla.  774,  155 
Pac.  251. 

(40.  Separate  writings. 

A  complete  contract  binding  under  the  stat- 
ute of  frauds  may  be  gathered  from  letters, 
tdegrams,  and  writings  between  the  parties 
as  to  the  subject-matter,  and  so  connected 
with  each  other  that  they  may  be  said  to 
constitute  one  paper  relating  to  the  contract 
(1904)  Halseli  v.  Renfrew,  14  Okla.  674, 
78  Pac.  118,  affirmed  (1906)  202  U.  S. 
287.  60  L.  ed.  1032.  28  Sup.  Ct.  610; 
(1912)  Atwood  T.  Rose,  32  Okla.  355, 
122  Pac.  929:   (1915)   Farmers'  Pro-; 
duce  Co.  V,  McAlester  Storaee  &c.  Co.. 
48  OUa.  488,  150  Pac.  483;  (1915) 
F  m-prs'  Pro-^ure  Co.  v.  Central  Fruit 
Jbc^  Co.,  48  Okla.  764,  150  lE>ac.  664  , 
(1»1S)  Barnes  t.  Hunt,  73  Okla.  — , 
175  Pac.  215. 

(1906)  Tbe  vendor's  execution  of  the 
deed  and  his  written  communication  to  the 
vendees  that  he  had  deixHiited  such  deed  in 
a  bank,  for  delivery  to  them  upon  payment 
of  the  purchase  price,  does  not  satisfy  the 
requirement  of  Laws  Okla.  1807,  ch.  8.  §  4, 
that  no  contract  relating  to  real  estate  "shall 
be  valid  until  reduced  to  writing  and  sub- 
scribed by  the  parties  thereto,"  even  assum- 
ing that  a  memorandum  to  be  gathered  from 
connected  documents  may  be  sufficient,  where 
the  vendees  were  unwilling  tu  aeceift  the 
deed  unless  given  a  fuller  and  more  undis- 
puted possession  than  could  be  given  at  the 
time.  Judgment  (1904)  14  Okla.  674.  TS  Pac. 
118,  affirmed. 

Halsell  v.  Renfrew,  202  TT.  ».  287.  50  U 
ed.  1032,  28  Sup.  Ot  610. 

(1913)  In  an  action  for  breach  of  con- 
tract for  the  sale  of  real  estate,  it  was  held 
that  a  demurrer  to  the  evidence  was  properly 
ovemiied. 

Thomas  3.  Baird  Inv.  Co.  v.  Harris.  209 
Fed.  291. 

(1915)  A  contract  for  con\*eyanee  of  land, 
valid  under  the  statute  of  frauds,  may  .be 
made  1^  means  of  letters  and  telegrams 
signed  by  the  parties  to  be  charged. 

Plante  t.  Fullerton,  46  Okla.  11. 148  Pac. 
87. 

S  4L  Operation  is  to  rights  or  rrmedies  in 
general. 

(1921)  The  statute  of  frauds  was  enacted 
for  the  purpose  of  preventing  fraud  and  not 


for  the  purpose  of  promoting  frauds  or  aid- 
ing a  person  in  tbe  i>erpetration  of  frauds. 
Wells  V.  Shriver,  81  Okla.  lOS,  197  Pac. 
460. 


VII.  OPERATION  AND  EFFECT  OF 
STATUTE. 

§  42.   Retroactive  operation  of  statute. 

(1S07)  A  contract  is  not  affected  by  the 
statute  of  frauds  adopted  after  It  was  made 
but  before  It  was  performed. 

Wilson  V.  Owens.  1  Ind.  Ter.  163,  38  8. 
W.  976. 

(1898)  There  was  no  statute  of  frauds 
in  force  in  tbe  Indian  Territory  until  tbe 
act  of  May  2,  1890.  ch.  182,  26  StaL  81  (Ind. 
Ter.  Aim.  Stat  ISOO,  p.  7),  extended  to  the 
territory  certain  laws  of  Arkansas;  and  a 
verbal  contract  for  a  seven-year  lease  of 
land,  made  prior  thereto,  was  valid,  and  not 
affected  by  the  adoption  of  the  Arltansas 
statute. 

Wilson  v.  Owens,  SC  Fed.  571. 

S  43.  Validity  and  enforcement  of  contracts  in 
general. 

(1912)  A  verbal  contract  for  the  sale  of 
50  tons  of  cotton  seed  meal  at  $24.50  per  ton, 
and  360  tons  of  cotton  seed  hulls  at  $5.50 
iwr  ton,  to  be  delivered  in  the  future,  where 
no  pert  of  the  consideration  Is  paid,  and  no 
part  of  the  goods  is  delivered,  is  within  the 
statute  of  frauds  (Comp.  liftws  1909.  81080), 
and  is  invalid,  and  can  not  he  enforced  by 
either  partj' ;  nor  can  n  claim  for  damages 
ho  predicateil  on  a  breach  thereof. 

Cnibtree  v.  Eufaula  C^itton  Seed  Oil  Co., 
;i2  Okln.  4«.'>,  122  Pac.  6fl4. 

(1914)  A  contract  for  tlie  purclmse  or 
sale  of  real  estate,  not  being  In  writing, 
comes  within  the  statute  of  frauds,  and  can 
not  be  enforced,  nor  can  damages  arising 
from  a  breach  thereof  be  recovered. 

Farmers'  State  Bank  v.  Cox.  41  Okla. 
672,  139  Pac.  953. 

(1914)  An  oral  acceptance  by  a  seller  of 
a  buyer's  written  onler  for  goods  at  a  price 
not  leas  than  $50  Is  Invalid  (although  only 
as  against  such  seller  and  to  the  limited 
extent  tluit  no  demund  can  ordlQarily  be 
predicated  upon  its  breach),  under  Stat.  1890, 
§847  (Rev.  Laws  1910,  §941).  which  re- 
quires some  note  or  memorandum  of  such 
contract  In  writing  to  be  subscribed  by  the 
party  charged  (in  the  action)  or  by  his 
agent.  In  order  to  be  valid. 

.Vltoona  Portland  Cement  Co.  v.  Bur- 
bank,  44  Okla.  75,  143  Pac.  84.'i. 

S  44.   Part  performance  in  general. 

(1907)  The  possession  and  part  payment  • 
for  a  lot  of  land  purchased  under  oral  agree- 
ment of  sale,  which  will  tike  the  case  out 
of  the  statute  of  frauds,  must  be  a  posses- 
sion authorized  by  the  owner  and  taken  In 
j  good  faith,  and  not  fraudulently. 

Gault  Lumber  Co.  v,  Pyles,  19  Okla!  445, 
1  92  Pac.  175. 
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(1010)  Where  aa  oral  agreement  is  made 
b^ween  two  owners,  P.  anil  K.,  of  adjoining 
lots,  that  P.  shall  erect  n  party  wall  and 
staircase  on  the  Hue  betweeu  their  lots  and 
pay  therefor,  and  that  K.  ehnll,  upon  using 
the  wall  ,i»iy  one-half  of  the  cost  thereof,  if 
the  wall  is  built  before  revolution,  and  K. 
thereafter  accepts  the  benefit  of  the  contract 
and  uses  the  wall,  the  contract  is  taken  out 
of  the  stiitute,  and  an  action  thereon  may  be 
uiaintnined. 

Kubn  V.  Poole.  27  Okla.  SHi,  112  Pac. 
002. 

(1012)  The  eontpfete  performance  of  a 
contnict  on  the  juirt  of  the  p;irty  Hoekinc  to 
avail  heriielf  of  the  benefltfi  was  held  to  taite 
th9  ciise  out  of  the  operation  of  the  statute 
of  frauds. 

Purcell  V.  Corder.  33  Okhi.  OS.  124  Pac. 
457. 

(1912)  An  oral  aaslgnnient  at  tlie  end  of 
one  yeiir  of  a  le.ifie  for  tlirtv  years  is  re- 
lieved from  the  c)i)er!itlon  of  the  statute  of 
frauds  by  the  acts  of  the  assignee  In  going 
Into  possession  and  paying  for  a  time  tlio 
monthly  rentals. 

Tyler  Commerciul  College  v.  Stiipleton. 
33  Okhl.  305.  125  Pac.  443. 

(1012)  Acts  done  under  parol  contract 
for  the  sale  of  an  Interest  In  land,  most  fre- 
quently held  as  such  part  iierfomiancefl  as 
to  take  the  same  out  of  the  statute  of  frauds, 
are:  (a)  the  delivery  of  iwswssion  to,  or 
the  asaiuuptiou  of  exclusive  and  notorious 
possession  by,  the  vendee  under  tlic  verbal 
contract  of  siile,  and  with  the  knowledge  of 
the  vendor,  accoiuiiiniieil  by  pjirt  iiayiiieut  of 
the  consideration;  (t>)  or  the  exjienditure  of 
money  by  the  vendee  in  uiaking  improve- 
ment, iierniiinently  beneficial  to  the  estate, 
with  the  knowledge  of  the  vendor  and  in 
pursuance  of  such  parol  agreement  of  sale; 
(c)  or  whore  the  parties  have  so  acted  under 
tlie  parol  agreement  as  to  alter  their  iiosltion 
so  that  a  restoration  to  the  former  iiosition 
is  impractical  or  Impossible;  (d)  or  where 
the  [>artie8  hove  so  acted  under  the  agree- 
ment that  to  allow  the  defendant  to  t:<ke 
shelter  under  the  stj'tute.  would  l»e  to  inflict 
an  unjust  and  ancmiscIonaMe  injury  or  loss 
upon  tUe  other  nnrty. 

Harris  v.  Arthur,  36  Okla.  .33.  127  Pac. 
605. 

(li>12)  Where  H.  wns  In  possession  of 
certain  s<.'!iool  lands  as  a  lessee  of  the  state, 
and  A.  verbitlly  agreed  to  give  her  a  sum  of 
money  if  she  would  relinquish  her  right  to 
the  land  in  his  favor  as  [XTinitted  by  law. 
so  that  he  could  lease  the  same,  and  11. 
exof'Uted  lier  rcliiKjuishnient,  conditioned 
th!it  the  siinie  land  be  least>d  to  A.,  and  filed 
such  conditional  relimguisbnicnt  in  the  Innil 
offlre,  but  A.  never  received  the  lease,  nor 
took  any  steps  to  acquire  same,  and  nothlnz 
was  paid,  nor  was  possession  given,  and  H. 
sued  A.  for  the  sum  he  had  agreed  to  give 
for  her  Interest  In  the'  land.  It  was  held  that 


the  contract  Is  invalid  and  unenforceable 
under  the  statute  of  frauds. 

Harris  v.  Arthur,  36  Okla,  33.  127  Pac. 
605. 

(1012)  Relief  against  the  operation  of  the 
statute  of  frauds^  sometimes  granted  by  the 
court  on  account  of  a  imrtlal  performance  of 
a  contract,  Invalid  under  the  statute,  pro- 
ceeds through  the  doctrine  of  an  equitable 
estoppel. 

Harris  V.  Arthur.  36  Okla.  33,  127  Pac. 

605. 

(1913)  Neither  the  mere  acceptance  of 
the  price  under  an  oral  eoutraot  for  the  sale 
of  lands  nor  the  fact  that  the  owner  orders 
an  abstract  of  the  proiKTty,  will  take  the 
sale  out  of  the  statute  of  frauds. 

l^vy  V,  YarbTOugh,  41  Okla.  16,  136  Pac. 
1120. 

(1013)  A  parol  agreement  for  the  sale  of 
lands  will  be  euforeetl  where  the  vendee  has 
[)aid  the  price  and  taken  possession  In  good 
faith  with  the  owner's  consent,  and  has 
nmde  Improvements. 

I<evy  V.  Yarbrough.  41  Okla.  16.  136  Pac. 
1120. 

(lOKJ)  An  oral  contract  of  sale  of  land 
lietd  nnt  invalifl.  under  the  statute  of  frauds, 
where  there  was  r>art  payment,  and  the  ven- 
dee tiKtk  |Po.sscssion  in  good  faitli. 

Adams  v.  White,  40  Okla.  535.  130  Pnc. 
514. 

(101(1)  The  statutes  of  frauds  or  of  uses 
and  trusts  have  no  applicntion  where  the 
agreements  have  been  completely  iierformeO 
as  to  tlte  part  thereof  which  comes  within 
the  statute,  and  the  imrt  remaining  to  be 
tierformed  is  merely  a  luiyment  of  money, 
the  proniii«e  to  do  which  is  not  required  to 
he  in  writing. 

Shippey  v.  Beamian.  57  Okln.  603,  157 
Pac.  302. 

(lOLSl  The  taking  of  possession  of  real 
estiite  in  pursuance  of  a  coiitra<-t  of  pur- 
chase, ti>^ellier  with  the  payment  in  full  or 
any  part  of  the  pureliase  price,  constitutes 
a  sufficient  jiart  perfonnaiice  to  authorize 
s]i(K  iHc  iHTformanco. 

Howker  v.  Linton.  60  Okla.  — .  172  Pac. 
442. 

(lOJ,**)  An  oral  contract  for  the  purchase 
of  real  esti'te,  where  part  iwymeut  of  the 
purclMise  price  has  been  ui«<le.  and  the  ven- 
dee goes  into  iDssession  of  s.iid  property  in 
go(Mi  faith  and  makes  v;iUribIe  improvementf 
titorcon.  takes  the  contract  out  of  (lie  statute 
of  frauds,  and  is  such  a  jHtrt  performance 
of  contract  as  to  warrant  a  court  injdecree- 
Ing  specific  i>erformance  of  the  contrail. 
I'\ilkerson  v.  Mara,  6S  Okla.  — ,  173  Pac. 
Sll. 

(101!))  Where  a  contract  within  the  stat- 
ute of  frauds  is  fully  or  partially  performed, 
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the  same  Is  tbereby  taken  out  of  the  statute 
and  is  enforceable. 

Ghowning  v.  Graham,  74  Okla.  — ,  178 
Pac.  676. 

(1921)  In  order  to  take  an  oral  contract 
pertaining  to  real  estate  out  of  the  sUitute 
i>t  frauds,  the  part  performance  must  follow 
and  not  precede  the  contract.  Acts  ancillary 
or  preparatory,  and  such  as  are  not  intended 
to  be  directly  a  substantial  part  performance 
of  the  agreement,  are  insufOcient  Exploring 
or  examining  the  laud,  having  the  land  sur- 
T^ed  and  tintber  valued,  or  the  like,  Is  uot 
Bufflcient;  nor  the  preparation  and  delivery 
of  the  necessary  pr^ring  deeds,  etc..  Is  in- 
sufficient part  petf  orniance. 

McOaleb  v.  McKlnley,  80  Okla.  72,  IM 
Pac.  105. 

§  4S.    Contracts  in  part  within  sutnte. 

(1908)  The  provisions  of  the  statute  of 
frauds  or  of  uses  and  trusts  have  no  applica- 
tion where  an  agreement  has  been  completely 
performed  as  to  the  part  thereof  which  comes 
within  the  statute,  and  the  part  remaining 
to  be  performed  is  merely  a  payment  of  the 
money. 

Lo^n  T.  Brown.  20  Okla.  334,  96  Pac. 
441. 

fi  46.    Modification  of  contract. 

(1910)  Parties  to  a  written  agreement 
within  the  provisions  of  the  statute  of  frauds 
may  not  by  subsequent  oral  agreement  add 
to  or  alter  one  or  more  of  its  terms,  and 
thus  make  a  new  contract  resting  partly  lii 
writing  and  partlj-  in  parol ;  and  where  they 
do,  in  a  suit  on  siiid  new  contract,  testimony 
to  establish  such  subsequent  agreement  Is 
not  admissible  in  evidence. 

Bonicamp  v.  Starbuck,  25  Okla.  483,  106 
Pac.  839. 

(1913)  Where  the  purchaser  owes  the 
seller  money  as  the  purchase  price  of  land 
under  a  written  contract  of  sale  theretofore 
made,  a  verbal  direction  from  the  seller  to 
the  purchaser  to  pay  a  part  of  the  purchase 
price  later  to  become  due  to  third  i^rsons  in 
discharge  of  obligations  of  the  seller  is  an 
original  undertaking,  and  does  not  add  to  or 
contradict  the  contract  formerly  entered  into 
for  the  sale  of  lands,  required  by  the  statute 
to  be  in  writing. 

Foster  V.  HofE,  37  Okla.  144,  131  Pac. 
531. 

S  47.  ReadineBB  and  willingneBS  to  perform 
contract. 

(1912)  Where  suit  Is  brought  on  a  pnrol 
contract  for  the  sale  of  an  interest  in  land, 
proof  that  the  owner  execute*!  a  deed  thereto 
and  notified  the  purchaser  thereof,  is  not 
sufficient  to  take  the  contract  out  of  the 
operation  of  the  statute  of  frauds. 

Harris  v.  Arthur,  36  Okla.  33,  127  Pac. 
695. 

If  a  promisor  or  vendor  Is  ready  ami  will- 
ing to  perform  and  carry  out  the  sale  of  the 
land  in  accordance  with  his  parol  agreement, 
he  can  not,  as  a  rule,  be  compelled  to  give 


up  or  i>ay  for  the  consideration  received, 
on  the  sole  ground  that  the  agreement  is 
invalid  because  of  the  statute  of  frauds,  and 
can  not  be  compelled  to  perform. 

(1913)  Schechinger  v.  Oault,  3S  Okla. 
416,  130  Pac.  305;  (1915)  Weller  v. 
Dusky,  51  Okla.  77,  151  Pac.  60C. 

9  48.   Contracts  performed  aB  to  part  within 
statute. 

(1912)  Where  an  optiop  to  purchase  land 
runs  to  the  optionee  or  bis  assigns,  and  is 
assigned  to  tliird  persons  for  an  agreed 
price,  an  action  to  recover  the  considera- 
tion, brought  by  the  assignor.  Is  not  affected 
by  the  statute  of  frauds,  the  contract  being 
an  executed  one;  the  consideration  alone  re- 
maining unpaid. 

Landon  v.  Morehead,  34  Okla.  701,  126 
Pac.  i027. 

(1915)  The  provisions  of  the  st:itute  of 
frauds  or  of  uses  and  trusts  have  no  applica- 
tion where  the  agreement  has  been  com- 
pletely performed  ns  to  the  part  thereof 
which  conies  within  the  statute,  and  the 
part  remaining  to  be  jKrfornied  is  merely  a 
payment  of  the  money,  the  promise  to  do 
which  is  not  required  to  be  In  writing. 

Roliertson  v.  Howei'ton,  56  Okla.  555,  153 
Pac.  329. 

§  49.   Contracts  completely  performed. 

(1013)  Where  a  parol  contract  for  the 
sale  of  certain  oil  leases,  unenforceable  be- 
f'liuse  within  the  statute  of  frauds,  is  exe- 
cuted, nnd  the  contract  of  sale  fully  per- 
formed by  proi)er  transfer  of  such  leases,  and 
uothing  remains  to  be  done  as  to  the  leases, 
except  pay  over  the  purchase  price,  the  stat- 
ute may  not  be  invoked  as  a  means  of  de- 
feating n  recovery,  since  in  «<uch  casies  the 
rights  of  the  parties  are  no  longer  affected 
by  the  statute. 

IjO\e  V.  Kirkbride  Drilling  &  Oil  Co.,  37 
Okla.  804,  129  Pac.  858. 

(1913)  The  defense  of  the  statute  of 
frauds  can  not  be  Interposed  against  an  exe- 
cuted contract. 

Ix)ve  V.  Kirkbride  Drilling  &  OH  Co.,  37 
Okla.  804,  129  Pac.  858. 

g  50.  Persons  to  whom  Btatate  is  available. 

(1912)  A  vendor  of  land  mny  rely  upon 
the  statute  of  frauds  to  invalidate  a  parol 
contract  for  Its  conveyance  made  between 
his  vendor  and  one  claiming  adversely  under 
such  parol  contract. 

Collins  V.  Lackey,  31  Okla.  776,  123  Pac. 
1118. 

VIII.  PLEADING,  EVIDENCE,  TRIAL,  AND 
REVIEW. 

§  51.    Pleading  contract  or  transaction  within 
statute. 

S  52.   As  cause  of  action  in  general. 

(1006)  Where  a  writing  is  indispensable 
to  a  valid  contract,  the  plea  of  an  agree- 
ment which  does  not  affirmatively  disclose 
the  fact  that  the  contract  was  made  by  a 
parol  Is  a  plea  of  a  written  contract.  Judg- 
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ment  (1904)  5  Xnd.  Ter.  621,  82  8.  W.  932, 
reversed. 

Wilhlto  V.  SkeUon,  140  Fed.  67. 

(1014)  A  buyer's  bill  of  iiarticulars 
against  a  seller  deuianding  $00  or  more  as 
tlie  detriment  caused  by  the  breach  of  the 
defendant's  oral  agreement  to  deliver  goods 
ordered  of  hini  by  the  plaintiff,  does  not 
state  a  ciiusc  of  jictiuii  hv  rcasuu  of  Stut. 
imo,  iH47  (ltev..La\vs,  UHO,  S!)41).  umkius 
suvh  oKreeiiieiit  Invalid  only  as  aK»liiKt  sm-h 
seller  and  to  the  extent  that  uu  ilemand 
against  him  can  ordinarily  be  predicated 
thereon. 

Altoona  Portland  Cement  Co.  v.  Bur- 
bank,  44  Okia.  75.  143  Pac.  845. 

S  53.   Ab  grounds  of  defense. 

(1907)  In  a  suit  for  specific  performance, 
an  answer  denying  any  contract  of  sale, 
withont  specially  pleading  the  statute  of 
frauds,  is  an  equivulent  of  the  latter,  and 
put  the  defendant  iu  the  same  position  as 
if  It  bad  been  siteclally  pleaded. 

Bradley  Real  Estate  Co.  v.  Robbing.  7 
Ind.  Ter.  94,  103  S.  W.  777. 

{ 54.   Writing  or  other  complianee  with 

•Utute. 

(1912)  A  petition  alleging,  in  substance, 
that  a  certain  car  of  "coal  was  sold  and 
delivered  to  tlie  defemlaut  at  tbe  siiecial 
instance  and  request  of  the  defendant,  and 
the  same  was  received  by  the  defendant  and 
used  by  him  and  converted  to  his  own  use,' 
and  tbut  defendant  was  therefore  indebted 
to  the  plaintiff  In  the  sum  of  $112,  the  agreed 
price,  Is  good  as  against  a  demurrer,  on 
the  ground  that  the  contract  was  verbal; 
the  same,  or  a  note  or  memorandum  thereof, 
not  being  In  writing,  siiliscribed  by  the  party 
to  be  charged,  or  by  bis  agent. 

Taylor  v.  Canadian  Coal  Co.:  31  Okla. 
(Wl,  122  Pac.  163. 

S  55.   Demnrrer  raising  defense. 

Where,  in  an  action  uiwn  a  contract,  the 
complaint  does  not  state  whether  same  is 
written  or  verbal,  the  presumjitlon  Is  that 
it  is  written,  and  a  demurrer  cannot  raise 
the  question  of  tbe  statute  of  frauds  as 
to  such  contract 

(1004)  Wllhite  v.  Skelton,  5  Ind.  Ter. 
621,  82  8.  W.  932,  reverseii  (IfflHt)  149 
Fed.  67. 

(1905)  Defects  iu  a  complaint,  because 
it  la  insufflcient  In  law.  and  shows  no  cause 
of  action,  and  shows  tliat  the  contract  sued 
on  18  oral  and  void  under  the  statute  of 
frauds,  cannot  be  reached  by  demurrer,  not 
being  within  the  statutes  defining  defects 
to  he  takeu  advantage  of  in  such  manner. 
\V.  S.  Wolverton  &  Son  v.  Bruce  &  Butt, 
6  Ind.  Ter.  135,  89  8.  W.  1018. 

(1912)  Where  it  clearly  appears  on  the 
face  of  the  petition  tbat  the  contract  sued 
t)n.  or  for  a  breach  of  which  damages  are 
claimed,  is  within  the  Statute  of  Frauds 
(Comp.  Laws,  1009,  §108!)),  and  nothing  Is 
alleged  removing  tbe  statutory  bar.  It  is 


held  that  the  defect  may  be  taken  admitage 

of  by  demurrer. 

Crabtrec   v.   Eufaula   Cotton   Seed  Oil 
Co.,  32  Okla.  4t>5,  122  Pac.  664. 

S  56.  Pleading  statute  as  defense. 

§  57.  Necessity. 

(1U14)  Failure  to  demur  to  a  bill  of 
imiticularfi  which  a[ii)ears  on  its  face  to 
predicate  its  demand  uiwn  a  contract  invalid 
in  rfsi)t><.-t  to  such  demand  under  the  statute 
of  frauds  (Stat.  1.S90,  {847;  Rer.  Laws, 
1910,  1941),  is  not  a  waiver  of  defendant's 
right  to  n%'all  himself  of  this  statute. 

Altooua  Portland  Cement  Co.  v.  Bur- 
bank,  44  Okla.  75,  143  Pac.  S4S. 

$  58.   Sufficiency  of  dentals  and  allega* 

tions. 

In  an  action  for  tbe  breach  of  a  contract 
for  the  sale  of  land,  the  defense  of  the 
statute  of  frauds  Is  admissible  under  the 
gcueral  denial,  as  effectively  as  tbongb  It 
had  been  specially  pleaded,  although  such 
Kcaeral  denial  is  coupled  with  an  admission 
of  the  nmking  of  the  contract. 

(1913)   Thomas  J.   Balrd   Inv.   Co.  v. 

Harris,  209  Fed.  201;  (1916)  Render  t. 

I^lard,  61  Okla.  206,  160  Pac.  705. 

(1914)  A  motion  to  direct  a  verdict  for 
defendant  raises  the  question  of  tbe  validity 
of  a  contract  under  the  statute  of  frauds 
(Stat.  1S!)0,  «S47:  Rev.  I,aws  1910,  1941). 

when  liability  uiK>n  such  contract  is  denied 
fitlier  by  a  general  denial,  a  ffiiccial  demand 
of  coni[)liaii<'o  with  said  statute,  or  a  special 
attli-niative  plea  of  the  statute. 

.\ltoona  I'ortland  Cement  Co.  v.  Bur- 
hunk,  44  Okla.  75,  143  Pac.  845. 

3  59.  Objections  to  evidence  of  oral  contract. 

(lOa't)  In  ejectment,  legal  title  can  not  be 
proved  by  parol. 

Remolds  V.  Clowdus,  4  Ind.  Ter.  679, 

76  S.  W.  277. 

(1916)  Fnder  Stat.  1800,  §847  (Rev. 
Laws  1910.  1941),  a  si)eclal  promise  to  an- 
.iwcr  for  tbe  debt,  default,  or  miscarriage 
of  another  is  invalid,  at  the  option  of  the 
promisor,  unless  tbe  same  be  In  writing  and 
Ite  suhstTibcd  by  him  or  his  agent,  but  such 
invalidity  is  waived  where  oral  evidence  of 
such  contract  is  admitted  without  objection 
upon  the  ground  of  such  Invalidity  and  the 
trial  is  <'oncluded  without  tbe  Interitositlon 
of  this  statute  as  a  defense. 

riarn  v.  Pattersou.  —  Okla.  — ,  100  Pac. 
924, 

§  60.  Evidence. 

(liH)3)  A  party  claiming  land  by  virtue 
of  a  parol  gift  nmst,  in  order  to  take  the 
vonveyauce  from  the  statute  of  frauds,  prove 
tlie  gift  with  reasonable  certainty,  that  pos- 
session was  taken  thereunder,  aud  that  the 
donee,  on  the  faith  of  the  gift,  expended 
money  for  Improvements. 

Howe  V.  Henderson,  4  Ind.  Ter.  597,  76 
S.  W.  250. 

(1010)  It  is  usually  error  to  admit  oral 
evidence,  except  as  to  Inheritance  of  title 
to  real  estate,  hut  the  admission  of  such 
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evidence  could  not  have  prejudiced  the  de- 
fendant where  there  is  proof  of  title  to  the 
land  described  In  said  mortgage  otherwise 
shown  in  one  of  the  parties  averred  by  the 
information  to  have  l>een  defrauded. 

Arnold  V.  State.  15  Okla.  519,  178  Pac. 
S97. 

(1921)  The  legiil  presumption  is  tliut  at 
the  same  time  that  each  bought  slip  was 
signed  a  corresponding  sold  slip  was  signed 
by  the  party  to  be  charged  thereby,  and  at 
the  same  time  that  encb  sold  slip  was  signed 
n  corresponding  bought  slip  was  signed  by 
the  party  to  be  charged. 

Gettys  V.  Xewburger.  272  F&X.  209. 

S  61.  QncBtions  for  jury. 
See  S5- 

Smith  V.  Morton,  70  Okla.  — ,  373  Pac. 
520. 

See  S6. 

Wnldock  V.  Kirst  Nat  Bauk  of  Ida)>el, 
43  Okla.  ^8,  143  Pac.  53. 

(1M2)  The  evidence  was  Iield  to  present 
a  question  of  fact  whether  a  promise  to  pay 
for  advancements  to  be  made  to  another  was 
primary  or  collateral. 

Klchardson  v.  Parker,  McConnel  &  Co.. 
33  Okla.  330,  125  Pac.  442. 

(1914)  Wliere  the  evidence  on  the  part 
of  plaintiff  tends  to  show  that  the  money 
in  question  was  advanoetl  to  R  solely  on  the 
credit  of  W. ;  that  R.  was  working  for  W.  at 
the  time,  ai^  a  settlement  was  pending  be- 


tween them ;  that  W.  requested  plaintiff, 
over  the  telephone,  to  advance  the  money  to 
R.  and  be  would  sign  a  note  for  same;  that 
plaintiff  relief  upon  such  promise  and  ex- 
tended the  crctlit  solely  to  W.,  It  was  hdd 
that  whether  or  not  the  promise  of  W.  was 
an  orlglual  or  a  collateral  promise  depended 
largely  upon  the  intent  of  the  parties,  and 
was  a  question  of  fact  to  be  determined  by 
the  jury. 

Walduck  v.  First  XaL  Bnnk  of  Idabel, 
43  Okla.  348,  143  Pac.  53. 

(1915)  Where  one  party  has  sold  i>ersonaI 
property  to  another,  and  later  the  seller 
comes  Into  possession  of  it  again  through  a 
deal  with  the  purchaser,  and  the  purchaser 
contraids  that  under  the  last  agreement,  for 
a  consideration,  he  relinquished  his  rights 
under  the  former  contract,  and  the  seller 
contends  that  under  the  Inst  deal  he  pur- 
chased the  property  baok  under  a  contract 
which  is  void  under  the  statute  of  frauds 
(Rev.  I^iws  1910,  §911),  it  is  held  that  this 
presents  only  an  issue  of  fact,  under  proper 
Instructions,  to  be  determined  by  the  jury. 
Elsing  v.  Noah,  51  Okla.  558,  152  Pac. 
101. 

(1920)  In  an  action  for  goods  sold  to  de- 
fraidant,  wherein  defendant  alleged  that  the 
action  was  upon  an  oral  promise  to  answer 
for  the  debt  of  bis  son,  held,  the  question  as 
to  whether  defendant's  verbal  undertaking 
was  primary  or  collateral  was  one  of  fact 
for  the  jury  under  proper  instructions. 

Byrd  v.  Woods,  77  Okla.  236,  1S.S  Pac. 
337. 


FRAUDULENT  CONVEYANCES. 

This  topic  INOLUDKS  transfers  of  proi>erty  and  other  transactions  nuil  proceedings 
void  as  to  creditors  IxK-ause  intended  or  operating  to  delay,  hinder  uud  dpfraud  them, 
and  conveyances  void  as  to  subsequent  purcimsers  for  Inadequacy  of  const  item  tion,  reser- 
vation of  power  to  revoke  them,  etc.,  and  the  rights,  liabilities  and  remetlies  relating  to 
such  transactions. 

It  {INCLUDES  transfers  by  husband  or  wife  fraudulent  as  to  each  other  (Husband 
and  Wife) ;  transfers  by  partners  fraudulent  as  to  partnership  or  individual  creditors 
(Partnership) ;  transfers  fraudulent  under  insolvency  and  bankruptcy  laws  (Bankruptcy) ; 
fraud  in  disposing  of  property*  as  ground  for  nttaehnient  (Attachment). 


Analysis. 

L   Transfers  and  Transactions  Invalid. 

(A)    Grounds  of  Invalidity  in  General. 

§  1.  Nature  of  fraud  in  tratisfers  of  property. 

§  2.  Statutory  provisions. 

§  3.   Protection  of  creditors. 

§  4.  Elements  of  fraud  as  to  creditors. 

§  5.   In  general. 

§  6.   Effect  of  transaction  to  delay,  hinder,  or  defraud. 

§  7.  Elements  of  fraud  as  to  subsequent  purchasers. 

I  8.  Badges  of  fraud. 

I  9.   Particular  facts  and  circumstances. 
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(B)  NATintE  AND  Form  of  Transfer. 

§  10.   Element  or  evidence  of  fraud  in  general. 
§  11.    Transactions  subject  to  attack  by  creditors, 

(C)  Property  and  Rights  Transferred. 

§  12.    Property  subject  to  claims  of  creditors  in  general. 
§   13.    Interest  of  debtor  in  property  in  general. 
§  14.    Stock  in  trade. 
§  15.  Homestead. 

§  16.    Indebtedness  element  of  fraud. 

(D)  Indebtedness,  Insolvency,  and  Intent  of  Grantor. 
§  17.    Solvency  of  grantor. 

§  18.   In  general. 

§  19.  Insolvency  element  of  fraud. 

§  20.  Want  or  insufiiciency  element  of  fraud. 

§  21.   As  to  creditors. 

(E)  Consideration. 

§  22.  Security  to  indorser,  surety,  or  guarantor. 

§  23.  Pre-existing  liability. 

§  24,   Payment  or  satisfaction. 

§  25.  Transactions  between  husband  and  wife. 

§  26.  Transactions  between  parent  and  child. 

§  27.  Partial  invalidity  or  illegality. 

(F)  Confidential  Relations  of  Parties. 

§  28.    Element  or  evidence  of  fraud. 

§  29.    Husband  and  wife. 

§  30.   Transactions  in  general. 

(G)  Reservations  and  Trusts  for  Grantor. 
§  31.    Benefits  reser\'ed  to  grantor. 

(H)  Preferences  to  Ceedltors. 

§  32.    Right  of  debtor  to  prefer  creditor. 

(I)  Retention  of  PossEssntx  or  Apparent  Title  by  Grantor. 

§  33.  Element  or  evidence  of  fraud  in  general. 

%  34.   As  to  creditors. 

§  35.  Change  of  possession. 

§  36.  Nature  of  property  transferred. 

§  37.  Absolute  sales  and  conveyances. 

§  38.  Sufficiency  of  transfer  of  possession. 

§  39.  Possibility  of  delivery. 

§  40.   Actual  and  substantial  change  of  possession. 

§  41.   Visible  and  notorious  possession. 

§  42.   Exclusive  or  concurrent  possession. 

§  43.   Continued  change  of  possession. 

§  44.  Failure  to  record  or  file  instrument. 

(J)    Knowledge  and  Intent  of  Grantee, 

§  45.  Elements  of  fraud  in  general. 

§  46.  Knowledge  or  actual  notice. 

§  47,  Knowledge  or  notice  implied  from  relation  between  parties. 

§  49.  Operation  and  effect  of  knowledge  or  notice. 

§  50.  Payment  of  consideration  after  notice. 

§  51.  Participation  in  fraudulent  intent. 

§  52.   In  general. 

§  53.  -^Operation  and  effect. 
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§  54.  Effect  of  good  faith  of  grantee. 

§  55.   In  general. 

§  56.   Mortgages  or  pledges. 

§  57.   Preferred  creditors. 

II.   Ri^tB  and  Liabilities  of  Parties  and  Purchasers. 

(A)    Original  Parties. 


§  58.  Validity  of  transaction  as  between  parties. 

§  59.  Rights  and  liabilities  of  grantees  as  to  creditors. 

§  60.  ■  Reimbursement  of  consideration  and  expenditures. 

§  61.  Rights  of  grantees  as  bona  fide  purchasers. 

§  62.   In  general. 

§  63.   Nature  and  extent  of  consideration. 


(B)    Bona  Fide  Purchasers  From  Grantee. 
§  64.    Subsequent  purchasers  in  general. 

III.    Remedies  of  Creditors  and  PurchaBers. 

(A)  Persons  Entitled  to  A.ssert  Invalidity. 
§  65.    Pre-existing  creditors. 

§  66.  Subsequent  creditors. 

§  67.   In  general. 

§  68.   Knowledge  or  notice  of  fraudulent  transaction. 

§  69.  Nature  of  claims  of  creditors. 

§  70.   For  torts. 

§  71.  General  creditors. 

§  72.  Judgment  creditors. 

§  73.  Subsequent  purchasers  and  incumbrancers. 

§  74.  Estoppel  and  waiver. 

(B)  Remedies  on  Ground  of  Nui.utv  of  Transfer. 

§  75.    Application  of  property  to  claims  of  creditors  in  general. 
§  76.    Levy  of  attachment. 
§  77.    Levy  of  execution. 

(C)  Right  of  Action  to  Set  Aside  Transfer,  and  Defenses. 
§  78.    Conditions  precedent. 

(D)  Jurisdiction,  Limitations,  and  Laches. 
§  79.    Time  to  sue  and  limitations. 

(E)  Parties  and  Procf.ss. 
§  80.  Defendants. 

§  81.   In  general. 

(F)  Pleading. 

JS  82.  Bill,  complaint,  or  petition. 

§  83.   Fraudulent  transaction. 

§  84.  Pleading  fraud  as  defense. 

§  85.  Issues,  proof,  and  variance. 

(G)  Evidence. 

§  86.  Presumptions  and  burden  of  proof. 

§  87.   In  general. 

§  88.   Nature  and  circumstances  of  transaction  in  general. 

§  89.   Retention  of  possession. 

§  90.  Admissibility. 

§  91.   In  general. 
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§  92.   Nature  and  circumstances  of  transaction. 

§  93.   Consideration. 

§  94.   Knowledge  and  intent  of  grantee. 

§  95.  Weight  and  sufficiency. 

§  96.   In  general. 

§  97.   Intent  of  grantor. 

§  98.   Nature  and  circumstances  of  transaction. 

(H)  Discovery,  Injunction,  and  Receiver. 
§  99.  Injunction. 

§  100.   Appointment  of  receiver. 

(I)  Trial. 

§101.    Questions  for  jury. 

§  102.  Instructions. 

§  103.    Verdict  and  findings. 

(J)  Review. 

§  104.    Presentation  and  reservation  in  lower  court  of  grounds  of  re- 
view. 


Cr  OSS-References. 


Actions  to  set  aside  L-onveyimcps  In  fraud  of 
alimony  allowance,  see  Divorce.  S  STi. 

As  acts  of  banitniistc.v,  see  Bankru|itcy,  9  5. 

By  debtor  prior  to  bankruptcy  proceetlingw, 
see  Bankruptcy,  9$2G-37. 

Ry  niortffagor  of  chattels,  see  Chattel  Mort- 
RnRea,  §§103-107. 

Bulk  sales  law,  sec  Coiistitiitiouiil  Iaiw,  §  ItO. 

Conveyance  In  fraud  of  wife  suiiis;  for  di- 
vorce and  alimony,  see  Divorce,  S  84. 

False  representation  in  sales,  see  Sales.  S  12. 


Fraud  in  nssiguments  for  twnefit  of  creditors, 
see  Assigniuenta  for  Benefit  of  Creditors, 

§  I  30-43. 

Ground   for   attachment,   see  Attachmmt, 

5811-14. 

Limitation  of  action  therefor,  see  Limitation 

of  Actions,  §  12. 
Of  laud  of  ward,  see  Guardian  and  Wnrd, 

§56. 

Belief  from,  see  Frand,  S  2l. 


L  TRANSFERS  AND  TRANSACTIONS  IN- 
VALID. 

(A)  GROUNDS  OF  INVALIDITY  IN  GEN- 
ERAL. 

{ 1.   Nitnre  of  frand  in  transfers  of  properly. 

(1805)  Where  a  transfer  of  property  Is 
made  for  the  purpose  ami  with  the  iuteut  on 
the  part  of  the  i^emm  making  sucii  transfer 
to  hinder  and  delay  creditors,  tlie  tnuisfer 
and  conveyance  are  fraudnlent  and  void. 

Kansas  Moline  Plow  Co.  v,  Sberuian,  3 
Okla.  204,  41  Pac.  023,  overruling 
Chandler  v.  Colcord,  1  Okla.  ;t2 
Pac.  330. 

§  2.   Statutory  provisions. 

5  3..   Protection  of  creditors. 

Act  Cone.  May  2.  1800,  ch.  382,  2fi  SUit.  81 
(Ind.  Ter.  Ann.  Stat  1899.  p.  7),  which  put 
in  force  in  the  Indian  Territorj'  tlie  statute 
of  frauds,  niakinc  void  convoymices  to  de- 
fraud creditors,  has  no  retrospective  cfTect. 
and,  before  the  passnce  of  snid  twi,  it  was 
<'om|ictent  for  an  iiisi>lvcnt  debtor  to  irive 
away  his  proiierty,  ami  doijrive  his  creditors, 
who  hart  not  obtaine*!  liens,  of  the  oppor- 


tunity to  collect  their  claims  from  such  prop* 
erty. 

(1S!J5)  McCleilan  v.  Pyeatt,  GO  Fed.  843. 
writ  of  error  dismissed  (1806)  103  V. 
S.  tH»3,  41  U  ed.  aw,  10  Sup.  Ct.  1203. 

(11K)5)  Sesf*.  Laws  1003.  p.  249,  ch.  30. 
§  1,  [irovidiuK  that  a  sale  in  livdk  of  an  entire 
stock  of  meivhandise  will  be  presumed 
fniudnlent  as  to  cretlitors  unless  an  Inven- 
tory is  niaiie  ami  tlie  purchaser  obtains  a 
list  of  the  niinieH  of  creditors  of  the  seller 
and  notifies  tbeui  of  llie  pmiKtsetl  sale,  is  not 
II  violation  of  Org.-inic  Act,  §0.  as  impalrinf: 
the  riplit  to  priviite  pniiierty. 

Williams  v.  Fourth  Nat.  Bank,  in  Okla. 
477.  S2  Pac.  400. 

(19<r.)  Si'ss.  I>aws  l«Kt3.  p.  249,  ch.  30. 
§  1,  regrilating  tbe  sale  of  stocks  of  merchan- 
dise in  bulk,  is  not  unconstitutional  as  class 
iecislation. 

Williams  v.  Fourth  Nat.  Bank,  15  Okla. 
477,  82  Pac.  496. 

I  .\ct  of  May  2fi.  lOOS  (Session  Lows  1907-08 
I  of  Okla.,  p.  fi-lS),  commonly  knon-n  as  tlie 
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Bulk-Stiles-Low,  is  clearly  within  tbe  police 

power  of  the  state  to  exact. 

(1911)  Xoble  T.  Ft  Smith  Wholesale 
«roc.  Co.,  34  Okla.  062,  127  Pac.  14; 
(1913)  Humphrey  \.  CoqulUard  Wagon 
WorbB,  37  Okla.  714,  132  Pac.  899. 

Act  of  Mny  2*!,  HKtS  (Sess.  Laws  li)<i7-08 
of  Oklii.,  i>.  ."i'lS).  coniinoiUy  kuowii  iis  the 
Bulk-Sales- 1^1  w.  i.s  not  violative  of  niiy  of 
(he  nrovisioiis  of  the  stute  constitution. 

(1911)  Xoble  V.  Ft  Smith  Wholesale 
Oroc.  Co.,  3-1  OklH.  G(i2,  127  Pac,  14; 
(1913)  Ilunu'iirey  v.  Cotiulllanl  WiiKon 
Works,  37  Okla.  714,  132  Pac  WK). 

{  4.  Elementf  of  fraud  as  to  creditors. 

8  5.   In  general. 

(llMKi)  Slight  fin-iinistitiiLeK.  or  <-ircum- 
Mtances  of  ati  cciuivetcal  temioncy,  or  {-irfum- 
stimees  of  mere  suspicion,  leading  to  no  cer- 
tain result!*,  are  not  sufflcient  to  establish 
fraud ;  but  they  must  not  be,  when  taken  to- 
gether and  agjiretlHted.— when  interlinked 
and  put  in  projier  relation  to  each  other, — 
consistent  with  au  honest  Intent.  If  they 
are.  the  proof  of  fraud  is  wanting. 
Foster  v.  Mc.\lewter  114  Fed.  Uo. 

(IWH)  The  rule  euttiui!  uCT  underhand 
agreenieutii  in  cases  of  Joint  and  general 
agreements  iis  a  fraud  on  the  other  creditors 
does  not  apply  where  each  creilitor  acts  for 
hluiself  hi  opposUion  to  every  other  creditor. 
Price  V.  WinnebuRo  Nat  Bank.  14  Okht. 
2«t8,  70  I»ac.  105. 

S  6.  Effect  of  transaction  to  delay,  hin- 
der, or  defraud. 

(1890)  Where  a  chattel  mortgage  is  taken 
in  good  faith  to  secure  a  valid  debt,  it  ii' 
not  rendered  void  by  the  fact  that  It  hinders 
and  delays  other  creditors. 

Xoyes  V.  Tootle.  2  ind.  'l  er.  144.  4S  S. 
W.  1031. 

(1800)  Where  philntlflf  recovere*!  Judg- 
ment in  December,  1S93,  against  defendant 
for  $6,00(>,  and  sued  him  and  co-defendant, 
under  Mansf.  Dig.  Ark.,  5  3(IS4  (Ind.  Ter. 
Ann.  Stat  1S09,  §2190),  providing  for  equit- 
able proceedings  to  subject  the  debtor's 
property  to  the  payment  of  a  Judgment,  and 
co-defendant  stnted  in  his  answer  that  snid 
defendant  owed  him  $20,000,  and  in  Febru- 
ary, 1894,  executed  a  chattel  mortgage  to 
secui'e  the  same;  that  «>-<lefendant  leased 
lands  of  defendant  in  the  Indian  country 
from  defendant  fi-uni  lS9r>  to  the  end  of  ISA*^ 
for  *14..")(H)  rent  ikt  annum;  that  the  rent 
for  lSi)S  was  unpaid,  and  by  agrecnieut  was 
to  be  ci-editwi  ou  said  ^-'O^OfH),  and  that 
"part  of  tbe  inducement  for  said  mortgage 
was  that  co-defendaut  should  advance  money 
which  would  afterwards  be  due  as  such 
rent";  that  co-defcndiint  made  such  ndvnnce- 
nients.  which  were  used  in  paying  debts  due 
defentlant's  creditors,  Ineluiling  iilaintiff ; 
and  In  ISSM*  co-defendant  advanced  over 
*27.0(iO  of  said  rents,  and  tewtiiled  that  his 
reason  for  no  advancing,  when  tlefendant  still 
owed  him  $20,000,  was  that  d^endant  in  the 
early  tmrt  of  1S!>4,  before  said  debt  was  due. 


told  him  that  It  would  be  Impossible  to  allow 
him  to  apply  the  rent  on  said  debt,  as  he 
owed  much  and  his  creditors  wore  crowding 
him,  and  that  be  would  be  compelled  to  make 
payments  to  said  creditors,  whereupon  co- 
defendant,  on  defendant's  executing  to  blm 
a  mortgage  ou  all  his  property  to  secure  s&ld 
debt,  agreed  to  fort)ear  collecting  it  for  a 
year,  and  advanced  said  money,  and  in  each 
year  for  three  years  thereafter  co-defendant 
again  forbore  collection,  and  advanced  rents 
before  dne;  and,  becinning  with  1894.  co- 
defendant  made  $10,000  profits  out  of  said 
lease  In  every  year,  siild  rental  paid  defend- 
ant being  inadequate  for  the  uae  of  the  Innd ; 
held  that  sitld  transactions  between  defend- 
ant and  co-defendant.  Including  said  con- 
tnict  and  mortgage,  were  fraudulent  In  fact, 
as  they  oiK-rated  to  hinder,  delay,  and  de- 
fraud r>lalntlir,  as  one  of  defendant's  cred- 
itors. 

Daughertv  v.  Bogy,  3  lud.  Ter.  197,  53 
S.  W.  W2, 

S  7.   Elements  oi  fraud  as  lo  subsequent  pur- 
chasers. 

(1!)02»  The  law  will  mrt  deduce  fraud 
from  any  number  of  acts,  each  of  which  is 
lawful  and  iunocent  in  itself;  hut  one  who 
seeks  to  attach  a  fraudulent  character  (o 
sucli  acts  must  go  further  and  show  that 
they  were  in  fiict  done  with  a  fraudulent  In- 
tent, and  for  a  fniuilulent  DurjioHe. 
Fo.ster  V.  McAlester.  114  Fed.  145. 

9  8.  Badges  of  fraud. 

S  9.   Particular  facts  and  circumstance. 

(1902)  An  agreement  between  a  whole- 
sale mercantile  Arm  and  a  customer  thnt  the 
'alter  will  give  a  niorteage  on  his  stock, 
when  demanded,  to  secure  his  Indebtedness 
to  the  firm,  is  entirely  legal;  and,  unless 
fraudulent  in  fact,  such  an  agreement  can 
not  be  held  to  constitute  a  fraud  in  law,  or 
a  badge  of  fraud,  to  affect  the  validity  of  a 
mortgage  suhse<iuently  requested,  and  volnn- 
tarilv  given  by  the  debtor. 

Foster  v.  McAlester,  114  Fed.  145, 

(B)  XATl  llE  AXD  FORM  OF  TRANSFER. 

§  10.   Element  or  evidence  of  fraud  in  gen- 
eral. 

(ISOG)  The  parties  to  a  written  Instru- 
ment are  conclusively  held  to  intend  what  is 
expressed  upon  its  face,  and  If  its  terms  nre 
fraudulent  It  can  not  lie  supported  by  proof 
that  they  were  Inserted  through  Inadvert- 
ence or  mistake. 

Swofford  Bros.  Dry  (IikmIs  Co.  v.  Smlth- 
McCord  Drv  (;oiids  Co.,  1  Ind.  Ter, 
:n4.  37  S.  W.  103. 

$  11.   Transactions  subject  to  attack  by  cred- 
itors. 

(1902)  Pending  fore<'losnre  the  mort- 
gaeor,  an  insolvent,  conveyed  his  equltv  of 
re<ieniptlon  to  tlie  niortgaeee.  and  the  suit 
was  thereafter  disnilsse'l.  The  indebteilness 
was  admittetlly  greater  than  the  value  of  the 
mortgaged  property.  The  parties,  after  the 
1  conveyance,  made  a  c»mtraet  which  gave  to 
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the  mortgagor  an  option  to  repurchase  tlie 
property  witbln  four  years  at  a  fixed  sum. 
Held  not  to  render  conveyance  fraudulent  as 
against  otlier  creditors  of  the  mortgiigor. 
Glover  v.  fltzpntrlck,  4  Ind.  Ter.  224, 
69  S.  W,  866. 

(1002)  'Wliere  the  pnrties  also  coutrat'ted 
for  the  collection  and  dieposition  of  the  rents 
of  the  property  during  the  time  of  the  mort- 
gagor's option  to  repurchase,  aud  agreed  that 
the  mortgagor  should  receive  25  per  cent,  of 
the  rents  ao  received ;  held  not  to  render  the 
conveyance  fraudulent  as  to  other  creditors 
of  the  mortgagor. 

Glover  V.  Fftzpatrlck,  4  Ind.  Ter.  224, : 
60  S.  W.  856. 

{I!)(t3)  Where  one  creditor  holds  col- 
lateral, a  release  or  return  of  a  portion  of 
the  coll:iterals  to  the  )lehtor,  or  permission 
to  apply  them  to  other  bona  fide  del)ts,  is  not 
n  misuse  of  such  coilaterais,  rendering  the 
holder  liable  to  other  cmlitors  for  their 
value. 

Overstreet  v.  Citizens'  Bank,  12  Okla. 
383,  72  Pac.  379. 

(Um)  Wilson's  Rev.  &  Ann.  Stat.  190.1. 
52774.  providing  that  every  transfer  of 
projierty  and  Judicial  proceeding  taken  with 
intent  to  delay  creditors  is  void  as  to  them, 
does  not  apply.  In  an  action  brought  by  one 
partner  against  the  other  to  dissolve  the 
partnership  and  secure  the  appointment  of  a 
receiver,  with  intent  to  delay  creditors, 
where  creditors  have  intervened  and  aecuretl 
the  removal  of  the  receiver  and  the  aptiolnt- 
ment  of  another,  and  an  order  of  court  pre- 
sen-ing  the  assets  for  distribution  among 
the  creditors. 

Foster  v.  Field,  13  Okla.  230,  74  Pac. 
100. 

(IOCS)  The  rule  of  law  that  a  purchase 
of  prortertj'  by  a  wife  during  coverture  will 
he  regiirded  with  susidcion,  and  that  In  a 
contest  with  creditors  of  the  husliand  the 
burden  of  proof  is  on  her  tliat  she  paid  for 
it  with  tum\ft  not  furnished  by  her  husband, 
does  not  api'ly  to  the  disposition  of  exempt 
property. 

Kershaw  v.  Wiiley.  22  Okla.  677,  98  Pac. 

9oa 

(C)  propi<:rty  ant*  rights  trans- 
ferred. 

9  12.   Property  subject  to  claims  <rf  creditors 
in  general. 

(1916)  A  debtor  in  the  disirasition  of  his 
property  can  commit  a  fraud  uiran  his  cred- 
itors only  by  disposing  of  such  of  his  prop- 
ert.v  as  the  creditor  has  a  legal  riglit  to  look 
to  for  his  pay. 

Cook  v.  Carter.  61  Okla.  62,  160  Pac. 
877. 

9  13.   Interest  of  debtor  in  properly  in  general. 

T'nder  Act  May  2,  1800,  ch.  182,  26  Stat  81 
(Ind.  Ter.  Ann.  Stat.  1«J9,  p.  7),  which  ex- 
empts Improvements  on  Indian  lands,  unless 
made  by  iiersons  or  companies  operating 
mines,  railroads,  or  other  industries,  from 


attachments  or  from  sale  on  execution  ex- 
cept on  the  Judgment  of  an  Indian  court, 
and  j)ermits  their  sale  in  supplem^tal  pro- 
ceedings only  when  owned  by  Adopted  citi- 
zens of  a  tribe  or  a  resident  who  is  not  a 
citizen,  a  creditor  of  a  citizen  of  an  Indian 
tribe  by  blood  can  not  attack  as  fraudulent 
a  conveyance  by  his  debtor  of  Improvementa 
on  agricultural  lands,  since,  in  a  legal  sense, 
he  has  no  interest  In  the  property. 

(1900)  Daugherty  v.  Bogy,  104  Fed.  938, 
appeal  dismissed  Bogy  v.  Daugherty, 
(1902)  IfH  U.  S.  696.  46  L.  ed.  763,  22 
Sup.  Ct.  938. 

S  14.   Slock  in  trade. 

(1911)  A  chattel  mortgage,  covering  a 
stock  of  merchandise,  where  the  mortgagor 
remains  in  possession,  and  has  the  usual 
right  of  redemption,  creates  a  lien  only,  and 
does  not  pass  title,  and  Is  not  a  sale,  ex- 
change or  asf^ignnient  within  the  meaning  of 
said  act  ami  is  therefore  not  within  the  in- 
hibition of  said  statute. 

Noble  v.  Ft.  Smith  Wholesale  Groc.  Co., 
34  Okla.  662,  127  Pac.  14. 

(1913)  The  so-called  assignment  men- 
tioned and  described  in  this  case  was  not 
such  an  assignment  as  is  provided  for  in 
Conip.  Laws  iooo,  9  7910,  but  was  in  direct 
violation  thereof  and  was  void  as  against 
t-reditors  of  the  assignor. 

Humphrev  v,  Coqulllard  Wagon  Works, 
37  Okla.  714,  132  Pac.  899. 

(1913)  The  clause  "aa^gnees  under  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors," etc.,  as  found  In  Gomp.  Laws  1909, 
§  7910,  has  reference  to  and  means  the  statu- 
tory assignment  for  the  t)eneflt  of  failing 
debtors,  and  not  the  assignment  referred  to 
in  the  preceding  paragraph. 

Humphrey  v.  Coqulllard  Wagon  Works, 
37  Okla.  714,  132  Pac.  890. 

(1913)  The  word  "assignment."  as  used 
in  the  sentence,  "Transfers  under  this  act 

shall  include  sales,  exchanges  and  assign- 
ments," etc.  (Comp.  Laws  1909,  5  7910), 
means  a  transfer  or  setting  over  of  property 
or  some  right  or  Interest  therein  from  one 
person  to  another;  the  term  denoting  not 
only  the  act  of  transfer  bnt  also  the  Instm- 
nient  affecting  it. 

Humphrey  v.  Coqulllard  Wagon  Works, 
37  Okla.  714,  132  Pac.  899. 

(1915)  Rev.  Laws  1910,  5  2903,  affecting 
sales  or  transfers  of  a  stock  of  goods,  wares, 
and  merchandise  or  portion  thereof,  applies 
to  those  articles  usually  kept  for  sale  in  the 
ordinary  course  of  business,  and  does  not  in- 
clude fixtures. 

Muskogee  Wholesale  Grocer  Co.  r.  Du- 
rant,  49  Okla.  395,  153  Pac.  142. 

(1915)  Rev.  Laws  1910.  9  2903,  providing 
that  the  transfer  in  bulk  of  a  stock  of  goods 
should  be  presumed  to  be  fraudulent  and 
void  against  the  creditors  of  the  transferor 
unless  the  proposed  transferee  shall  make 
inquiry  for  and  notify  the  creditors  of  the 
transferor,  does  not  require  him  to  do  thia 
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as  to  creditors  of  one  who  had  sold  to  bis 

transferor. 

Huston  V.  Alexiinfler  Drug  Co.,  58  Okla. 

235,  158  P»e.  802. 

(1!)21)  The  taking  of  a  chattel  mortKage. 
on  the  stock  of  nierchjindise  of  a  merchant 
hy  a  creditor,  may  be  done  in  a  manner  and 
attended  wftli  such  nets  and  under  such  cir- 
cumstances lis  to  constitute  in  fact  a  sale 
and  be  in  fraud  of  the  rlplits  of  other  credi- 
tors, and  hence  In  contravention  of  the  pro- 
vlfiions  of  Kev.  I<aws  1010,  i§  2903-29(15,  and 
known  as  the  Bulk  Sales  I^w. 

Waldrep  v.  Exchange  State  Bank,  81 
OklH.  1G2.  197  Pac.  509. 

§  15.  Homegtead. 

(liKis)  The  pui-pose  of  the  homestead  law 
Is  to  protect  a  wife  and  family  against  the 
Iniprai'idence  of  the  head  of  the  family,  aa 
well  as  against  urgent  creditors,  and  no  one 
can  complain  If  the  wife  of  an  insolvent  hus- 
b:ind  refuses  to  slen  a  deed  for  the  sale  of 
the  honicstcad  until  her  hiisbjind  agrees  thnt 
the  money  procured  as  the  proceeds  of  such 
«;ile  shall  he  transferred  to  her.  and  the  exe- 
cution of  such  a  deed  by  her  is  ample  cou- 
slderation  to  support  the  transaction. 

Kershaw  v.  WlUey.  22  Okla.  677,  08  Pac. 
908. 

(inos)  A  creditor  of  the  husband  can  not 
inquire  Into  the  good  faith  of  the  husband 
in  deeding  a  homestead  to  his  wife. 

Kershnw  v.  Willey,  22  Okla.  671,  98  Pac. 
90S. 

fll)l<i)  One  who  acquired  a  homestead  in 
this  state  c.-in.  while  temporarily  absent  from 
the  state,  convey  (being  joined  in  such  con- 
veyjince  by  his  wife)  his  homestead  to  his 
daughter  without  a  valuable  consideration 
being  paid  therefor,  and  such  conveyance  will 
vest  In  the  daughter,  as  a  gift,  the  Interest 
in  such  homestead,  free  from  the  claims  of 
his  general  creditors,  and  such  conveyance." 
can  not  he  successfully  attacked  as  being 
In  fraud  of  ererlitora. 

First  Xat,  Bunk  of  Cleveland  v.  Coates, 

(!2  Okla.  142.  Ifil  Pac.  1095.  (Opinion 

withdrawn.) 

(lOlfl)  The  head  of  a  fiimily  could  con- 
vey his  liomestend  to  his  daughter  free  from 
any  claims  of  his  general  creditors. 

First  Xat.  Bank  v.  Coates,  65  Okla.  94, 
163  Pac.  714. 

§  16.   Indebtedness  element  of  fraud. 

(191S)  A  natural  i^erson  may  sell  all  his 
I»ro])erty  for  a  fair  consideration  if  the  trans- 
action is  liona  flde  and  the  buyer  will  not  be 
i-oqulred  to  take  care  thiit  the  seller  pro- 
vldeil  for  and  pays  all  his  debts. 

OoUinsviiie  Xat.  Bank  v.  Fssau,  74  Okla. 
— ,  176  Pac.  514. 

(D)  IXDEBTEDXESS.  IXSOLVEXCY,  AXD 

IXTEXT  OF  GRANTOR. 
Knowledge  of  agent  as  to  intent,  as  binding 
principal,  see  Principal  and  Agent,  8  SO. 

SIT.    Solvency  of  grantor. 

§  18.   In  general. 

(1908)  Where  an  insolvent  debtor  organ- 
ized a  corporation  with  a  capital  stock  of 


$700,000.  and  in  payment  of  Indebtedness  due 
by  Iiiiii  to  his  wife  and  brother-in-law,  who 
knew  of  the  existence  of  other  debts  of  the 
Insohent,  nnd  issued  to  tlieni  all  the  stock 
of  tlie  corporation  except  one  share  of  the 
value  of  $100,  and  transferred  to  the  cor- 
}H>r;ition  all  bis  assets  of  the  value  of  about 
$11,0<iO  for  a  consideration  of  $10,000,  and 
by  collateral  agreement  the  .insolvent  was 
retained  as  pre.'>ldent  and  manager  of  the 
corporjition  at  a  salary  of  $40  per  month,  and 
the  coriHiration  w:is  to  pay  debts  due  by 
hlin  to  other  cro<litors  in  a  sura  of  about 
$4.<MK).  tlie  transfer  by  the  debtor  to  the 
corporation  of  his  assets  was  fraudulent  and 
void  as  to  a  creditor  who  did  not  assent 
thereto. 

IIoppc  Hardware  Co.  v.  Bain,  21  Okla. 
177.  95  Pac.  705. 

fl015)  Tn  an  action  to  set  aside  a  deed 
charged  to  he  fraudulent  as  to  creditors,  it 
must  lie  Irnth  alleeed  and  proved,  before  the 
■iced  will  he  set  a«ide,  that  at  the  time  the 
"onveyance  was  made  the  debtor  was  Insol- 
vent, and  the  fact  that  the  insolvency  existed 
■^t  the  time  suit  wns  brought  does  not  raise 
riip  presumption  that  the  debtor  was  In- 
s<)Ivout  wime  months  prior  to  that  time, 
Oklahoma  Xat.  Bank  v.  Cobb.  52  Okla. 
654,  153  Pac.  134. 

(1917)  At  a  time  wh«i  the  husband  is  not 
indebteil,  he  may  make  a  gift  of  property 
to  his  wife,  and  such  gift  is  valid,  and  vesta 
the  title  to  such  property  In  his  wife. 

Farmers'  State  Bank  of  Ada  v.  Keen,  66 
Okla.  62.  187  Pac.  207. 

(lOlM)  Evidence  in  an  action  against  a 
wife  billed  on  a  conveyance  to  her  from  her 
liu^'bnid  cl.ilnied  to  hiive  been  in  fraud  of 
■rclltors  exaniined,  and  held  not  to  show 
facts  sufflclent  to  entitle  the  pialntifT  to 
recover. 

First  Xat.  Bank  of  Hennessey  v.  Tay- 
lor, 74  Okla.  — ,  176  Pac.  92a 

3  19.  Insolvency  element  nf  fraud. 

(llKtS)  A  deed  executed  by  a  party  who 
is  Insolvent  the  liability  then  existing  on 
which  an  action  to  set  aside  a  conveyance 
Is  based,  the  consideration  for  the  deed  being 
the  grantee's  promise  to  supywrt  anil  main- 
t:iin  the  grantor  during  his  natural  life.  Is 
in  legal  effect  a  conveyance  of  i»roperty  to 
the  t'rfntpo  In  trust  for  the  gr.-intor,  and  is 
fr.uidulcnt  I'ud  void  as  to  existing  eretUtors 
of  the  grantor. 

Shelhv  V.  Ziegler,  22  Okla.  TOO,  OS  Piic. 
980. 

§  20.  Want  or  insufficiency  element  of  fraud. 
§21.   —  -  As  to  creditortt. 

(1018)  I'nder  Rev.  Uiws  1010,  §  1174.  any 
conveyance  of  real  estate  niiide  witliout  a 
fair  and  valuable  consideration  Is  void  as 
against  all  parties  to  whom  the  maker  of  the 
conveyance  is  at  the  time  Indebted  or  under 
an.v  legal  liability,  irrespective  of  the  ques- 
tion of  fraudulent  intent. 

Ward  V.  Wiggins,  73  OWa.  — .  174  Pac 
231, 
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(E)  CONSIDERATION. 

S  22.  Secnriiy  to  indorser.  mrety,  or  giuruitor. 
(1806)   The  taking  of  additional  security 

by  a  mortgagee  of  chattels,  who  Is  already 
well  secured,  is  evidence  of  fraud. 

JafTrey  v.  Wolf,  4  Okla.  303,  47  Pat-.  496. 

$23.   Pre-exiating  liability. 

S  24.   Payment  or  satisfaction. 

(1S!IM>  A  creditor  may  purchase  goods  of 
a  failiug  debtor  in  satisfnctton  of  his  debt, 
but  must  purchase  only  to  the  exteut  that 
wUl  satisfy  the  debt 

Dorrance  v.  McAleuter,  45  S.  W.  141,  J 
Ind.  Ter.  473. 

(180S)  An  Insolvent  debtor  may  transfer 
his  property  to  creditors  In  itaymcnt  of  their 
claims  where  no  more  than  is  sufficient  for 
that  purpose  Is  given. 

Turner  Hardware  Co.  r.  Reynolds.  2  Ind. 
Ter.  40,  47  S.  W.  307. 

S  25.  Transactions  between  hneband  and  wife. 

(1917)  When  Irreconcilable  differences 
arise  between  the  husliand  and  wife,  a  con- 
veyance by  hiDi  of  pro'ierty  to  tier  for  tlie 
protection  and  support  of  hei*se]f  and  their 
fbildren.  In  considerntiun  of  articles  of 
separation,  is  valid,  uud  ve^ts  title  in  tier  m 
against  creditors  of  the  liUHbnnd  not  holding 
a  lien  against  such  i)roi>erty. 

Farmers  State  Bank  of  Ada  v.  Keen,  (K> 
Okla.  62,  167  Pac.  207. 

(1918)  \  bona  fide  pre-existing  debt  ow- 
ing a  wife  by  her  bui^and  forms  a  good  and 
suiHcient  consideration  for  a  conveyance  or 
transfe'r  by  the  husband  of  his  real  estate, 
either  in  payment  of  or  as  security  for  cuch 
debt. 

Swan  V.  Bnltey.  71  Okla.  — ,  174  I'lic. 
1065. 

i  26.   Transactions  between  parent  and  child. 

(1012)  Where  a  daughter  received  by  deed 
real  estate  from  a  parent  und»  a  pai-ol 
agreement  that  such  cnuTeyancc  was  made 
for  the  purpose  of  expediting  a  sale  by  the 
parent,  who  was  about  to  leave  the  state, 
and  that  the  daughter  would  convt^  upon 
such  sale  being  made,  or.  upon  request  of 
the  parent,  nnd  where  no  sale  was  made, 
but  the  dausrhter  tliereiifter  by  deed  recon- 
veyed  the  property  to  the  parent,  such  prop- 
erty will  not  ho  subjertPd  to  the  claim  of  a 
jndsnient  creditor  of  the  dnuBhter  whose 
judgment  wits  obtiilnod  after  the  a«rpeuiout 
Iiitd  been  cnrriiHl  out  In  iro(Hl  fiiith  by  the 
da";rhter.  merely  t)ecttuso,  under  Comp.  Laws 
IJKIO,  5  TlidT,  she  was  itt  liberty  to  refuse  to 
Ci'rry  out  the  patol  ntereement. 

Tonkawa  Ntit.  Bank  v.  Dyson,  35  Okla. 
572.  130  Pac.  924. 

§  27.    Partial  invalidity  or  iilepality. 

(1S!)0)  If  II  c'lmttei  niortsase  Is  Jiflfecteii 
with  fraud  in  part  In  the  intention  to  fraud- 
ulently hinder  or  delay  creditors,  it  will 
be  reganlod  as  fraudulent  altogether,  and 


will  be  set  aside  In  behalf  of  tbe  suing  cred- 
itors. 

Jaffray  v.  Wolf.  4  Okla.  308,  47  Pac. 
406. 

(F>  CONFIDKNTIAL  RELATIONS  OF 
PARTIES. 

$  28.  Element  or  evidence  of  fraud. 

(1015)  In  a  salt  In  equity,  nttacklnic  a 
conveyance  of  lands  as  fraudulent  against 
creditors,  the  fact  that  the  imrtles  to  the 
conveyance  are  related  by  blood  or  marriage 
does  not.  nf  Itf^lf.  establish  fraud  In  sucb 
transfer:  but  such  fact  of  relationship  may 
be  considered  lu  connection  with  other  evi- 
dence tending  to  imiieach  the  transaction ; 
and  in  such  case  especially  if  between  near 
relations  who  are  members  of  the  same 
household  the  transactions  will  be  given  miKb 
closer  scrutiny  than  If  between  strangers. 
WImlwrly  v.  WInstork,  46  Okla.  645,  149 
Piic.  2;is. 

(1015)  In  a  suit  where  It  is  claimed  that 
proiierty  has  lieen  conveye4l  In  fraud  of  cred- 
itors, the  fact  that  the  parties  to  the  al- 
le^od  sale  are  related  by  blood  or  marrlnge 
diH's  not,  of  itself,  establish  fraud;  but  sucb 
fact  of  relationsbij)  may  l»e  considered  in 
<-onnectl<ni  with  other  evidence,  tending  to 
imi>each  the  transaction;  and  lu  such  case 
esiM-cially  if  l)etween  near  relatives,  who 
■re  members  of  the  same  household,  the 
transaction  will  be  given  much  closer  scru- 
tiny. 

Crisp  V.  (ilUespey,  TjU  Okla.  541.  151 
Pac.  106. 

(1015)  That  parties  to  a  conveyance  are 
related  by  blood  or  marriage  does  not  estnb- 
lEsh  fraud,  but  may  be  considered  with  other 
evidence, 

Webster  v.  Ciopeck  FIsb  Co..  -51  Okla. 
702,  152  Pac.  379. 

i  29.  Husband  and  wife. 

(1001)  An  nnte-nuptlal  agreement  where- 
by tbe  husband  agreed  to  pay  the  wife  a 
certain  sum  per  week,  held  not  to  be  a  bona 
fide  agreement,  but  was  made  to  hinder,  de- 
lay and  defeat  the  claims  of  the  husband's 
creditors. 

Stanley  v.  Madison,  11  Okla.  28S,  66 
Pac  280. 

{30.  TranHctions  in  general. 

(1000)  A  deed  from  a  husband  to  n  wife 
will  be  set  aside  as  fmudulent.  na  to  prioi 
liens  not  rec-orded,  where  tbe  evidence  shows 
that  tlie  laud  in  question  was  taken  up  by 
defendant's  husband  as  a  bonieatend  entry: 
that  defmdtint  ren»iine<l  at  home,  but  sent 
him  money  from  time  to  time;  that  the 
husband  executed  Instruments  creating  the 
prior  liens  singly,  representing  himself  to 
Ik*  unmarried;  nnd  that  later  the  deed  In 
question  wiis  executed.— it  appearing  that 
tbe  advances  were  in  reality  made  as  nlfta 
lone  prior  to  the  execution  of  the  deed,  and 
without  being  intended  ns  loans. 

Jenks  V.  McOowan,  9  Okla.  306,  60  Pac. 
230. 
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Hie  fact  that  the  parties  to  a  conveyance 
of  renl  estate  nre  liusbaod  nud  wife  <loes 
not  of  itself  cstiiMisb  fraud  in  the  transfer 
as  AgaiuHt  a  creditor  of  the  husband;  but 
their  relationship  may  properly  be  consid- 
ered in  connection  with  the  other  facts  and 
drcomstanceB  in  evidence  tendinK  to  Un- 
peac4i  the  transaction.  Where  the  convey- 
ance is  to  the  prejudice  of  tixe  husband's 
creditors,  it  will  be  closely  scrutinized  to  see 
that  it  Is  fair  and  honest,  and  not  a  mere 
contrivance  resorte<i  to  for  the  purjiose  of 
placing  the  husbnnd's  projjerty  beyond  the 
reflch  of  creditors. 

(Idl5)  Potts  V.  Rubesam.  54  Okia.  408, 
156  Pac.  356;  (1&18)  Swan  v.  Bailey, 
71  Okla.  — .  174  Pac.  ]0fl.5. 


(G)  RESERVATIONS  AND  TRUSTS -FOll 
GBANTOR. 

S  31.   Benefits  reserved  to  grantor. 

(1809)  An  instruction  that  a  debtor  has  a 
right  to  secure  his  creditors,  but  that  n-ben 
an  instrument  Is  executed,  "not  alone  to 
secure  an  honest  indebtedness  to  mortgagees, 
but  also  to  protect  the  property  of  the  mort- 
gagor. *  *  *  if  this  fact  is  known  at 
the  time  mortgagee  participated  therein,"  it 
Is  fraadQlent,  Is  correct 

Noyes  T.  l^tle,  2  Ind,  Ter.  144.  48  S. 
W.  1031. 


(H)  PREFERENCES  TO  CREDITORS. 

S  32.  Right  of  debtor  to  prefer  creditor. 

(1893)    Under  Comp.  Stat.  Nebr..  cb.  0, 

5  29,  avoids,  as  against  creditors,  assign- 
ments preferring  one  debt  or  class  of  debts, 
requiring  releases  or  compromises,  reserving 
Interests  to  the  assignor,  before  payment  of 
the  debts,  conferring  any  special  powers  on 
the  assignee,  or  unaccompanied  by  inven- 
tory; held  that  this  section  did  not  forbid 
the  debtor  to  mortgage  all  bis  goods  to  cer- 
tain creditors,  if  tbeir  debts  be  large  enough 
to  he  adequate  consideration,  though  imme- 
diate possession  be  givra. 

Jaetray  v.  Wolfe,  1  Okla.  312,  XI  Pac. 

(1897)  The  right  of  an  lusiilvent  debtor 
to  pay  one  or  more  creditors  in  preference 
to  all  others  Is  recognised  and  provided  for 
by  statute. 

Smith  V.  Baker.  B  Okla.  326,  49  Pac. 
61. 

An  Insolvent  debtor  may  make  conveyances 
of  the  whole  or  any  part  of  his  property  by 
chattel  mortgage  to  one  or  more  of  his  cred- 
itors in  good  faith  for  the  security  of  a  bona 
flde  indebtedness  In  exclusion  of  other  cred- 
itora 

(1SG9)  Nix  V.  UnderhiU,  8  Okla.  123.  56. 
Pac.  ABO;  (1899)  Noyes  v.  Tootle.  2 
Ind.  Ter.  144,  48  S.  W.  1081. 

Under  Stat.  1893.  §  2fi<10  (Wilson's  Rev. 

6  Ann.  Stnt.  1903,  S  2772),  providing  that  a 
debtor  may  pay  one  creditor  or  give  him 
security,  in  preference  to  other  creditors,  a  i 


debtor  In  failing  or  Insolvent  circumstances 
has  a  right  to  iwy  one  creditor  In  preference 
to  another,  or  to  give  to  one  creditor  secur- 
ity In  payment  of  his  demand  in  prefer- 
ence to  another;  and.  If  accepted  by  the 
creditor  in  good  faith,  for  the  payment  or 
the  secnriitf  of  a  subsisting  honest  debt, 
dne  ^m  the  d^tor  to  the  creditor.  It  will 
be  sustained,  although  It  has  the  effect  to 
delay,  hinder  or  defeat  other  honest  debts 
of  the  debtor. 

(1900)  Bi-lttain  v.  Burnham,  »  Okla.  522, 
W)  Pac.  241;  (11)14)  Kentucky  Bank 
&  Trust  Co.  V.  Pritchett,  44  Okla,  87. 
143  Pac.  338. 

(1906)  An  Insolvent  debtor  may  prefer 
one  or  more  of  his  creditors,  but  If  the  ar- 
rangement by  which  he  does  so  stipulates  or 
provides  a  benefit  for  him.  It  is  fraudulent 
on  his  part;  and  if  the  preferred  creditors 
bad  knowledge  of  the  existence  of  other 
debts  of  the  failing  debtor  they  are  charge- 
able with  participation  in  the  fraud. 

Hoppe  Hardware  Co.  v.  Rain.  21  Okla. 
177,  95  Pac.  765. 


(I)  RETENTION  OF  POSSESSION  OR  AP- 
PARENT TITLE  BY  GRANTOR. 

Validity  of  chattel  mortgages,  see  Chattel 

Mortgagca,  §§  87-90. 

§  33.  EJcment  or  evidence  of  fraud  in  general. 
§34.   -  "  -  As  to  creditors. 

(lS9(i)  Under  Stat.  1S!)3,  S  2«>03  (Wil- 
son's Rev.  &  Ann.  Stat.  liX»3,  §  2775),  re- 
qnlring  an  actual  and  continued  change  of 
possession  of  property  pledged,  as  against 
crtHlitors  of  the  jiledgor,  the  pledgee  must 
hold  the  property  exdnslvely  as  security  for 
imyment  of  the  debt. 

Jackson  r.  Klncaid.  4  Okla.  554,  40  Pac. 
587. 

(1896)  A  pledfre  creates  a  lieu  on  i)er- 
aonnl  property  witblu  Stat.  1S03.  §  2603  ( Wll- 
son'.s  Rev.  &  Ann.  Stnt.  1003,  S  2775),  pro- 
viding that  a  lien  on  personal  property,  other 
than  a  mortgage,  when  unaccoui|>anicfl  by  an 
immediate  delivery,  and  not  followed  by  an 
actual  and  continued  change  of  possession, 
is  void  as  against  creditors. 

Jackson  v.  Klncaid,  4  Okla.  554,  40  Pac. 
587. 

The  gofxl  faith  and  genuineness  of  a  sale, 
and  all  the  circumKtanees  which  tmd  to  ex- 
hibit the  transaction  in  Its  true  light,  are 
for  the  jury,  who  must  find  from  the  evi- 
dence wbetber  the  sale  was  in  good  faith, 
and  whether  there  was  a  sutlietent  change  of 
possession  as  against  the  seller's  creditors. 
(1898)  Masters  v.  Teller.  7  Okhl.  668. 

56  Pac.  1067 ;  (1899)  Masters  v.  Teller. 

8  Okla.  271,  50  Pac.  1067. 

(1900)  A  sale  of  iXTSonal  property  may 
he  valid  and  enforceable  as  betweoD  the 
vendor  and  vendee,  and  yet  void  as  against 
creditors  of  the  vendor,  where  such  sale  is 
unaccompanied  by  immediate  deliver?',  and 
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not  followed  by  actual  and  continued  change 

of  posaossiou. 

Walters  v.  Ratliff,  10  Okla.  2fi2,  61  Pac. 
1070. 

(liHl)  Vrwler  Stat.  1^03,  S  2G(i3.  every 
trnnsftT  of  iiersonjil  proitertj-  otber  tUim  a 
tliliif;  In  aetiaii,  If  made  by  a  i^erson  having 
at  tUe  time  the  iM>sse8ylun  or  control  of  the 
property,  and  not  ii<'conn)imied  by  iiiinieiliate 
delivery  and  followed  by  »u  actual  and  con- 
tinued chnnge  of  jiossessinn,  In  conclusively 
presuiiied  to  lie  frjiuduieiit,  Jiiid  therefore, 
void  as  agiiinst  tlioye  who  are  cretlitoru  uf 
the  iierson  making  sui-h  transfer  while  he 
remains  In  itossession. 

C:oc-hran  Grocery  Co.  v.  Harris,  28  Okla. 
715,  116  Pan.  185. 

Notice  or  knowledge  of  a  transfer  of  per- 
sonal property  capable  of  uuinual  delivery, 
unncconipanted  by  a  ehiinse  of  posNesston. 
will  not  ]>rerent  an  existing  bona  fide  cred- 
itor from  seizing  said  iiroiierty  ui>on  attach- 
ment or  execution. 

(1!HG)  Willliimsou-IIalsell-FralKier  Co.  v. 

Kiiiir.  58  Okla.  lliO,   I'.S  I'lic.  1142; 

(li»21)  Cockruni  v.  Johnston.  —  Okla. 

— .  1!)4  Pac.  210;   (10L1)  Gntham  v. 

Skliooler.  80  Okla.  124.  104  Pac.  laso. 

S  35.    Change  of  poescssion. 

(HKI8)  Where  H.  sold  plaintiff  a  nnndjer 
of  hogs  which  were  at  II.'s  home  severiil 
miles  from  where  tbe  sale  was  made,  and  H. 
executed  a  bill  of  8:ile  to  plaintiff  for  the 
hogs,  and  tlie  same  was  recorded,  and  the 
bill  of  sale  provided  tliat  the  ho^  should  be 
held  by  II.  until  the  imrchaser  ordered  them 
delivered  at  a  certain  town,  within  not  to 
exceed  fifteen  dnjs.  and  withlu  fifteen  days.- 
and  l)efore  the  h.iirs  were  delivered,  and 
without  being  seen  hy  tlie  ptirchaser.  they 
were  levied  upon  by  iittiieliiiiB  creditors  of 
11.,  the  sale  in  void  under  {  277r»,  Wilson's 
liev.  &  Ann.  Stat.  V.m'A,  as  aeainst  the  at- 
tachiug  -creditors,  on  the  frronnd  that  there 
was  not  an  inmiediate  delivery  and  actual 
and  continued  chance  of  imssossion. 

Love  V.  Hill,  21  Okla.  :i(7,  !KI  Pac.  223. 

g  36.   Nature  of  property  transferred. 

(1900)  Where  plaintiff  ijurchaseil  a  crop 
from  his  brother,  but  iKtrniittod  it  to  re- 
main on  the  brother's  furni  and  iie  linr- 
veste<l  by  him,  the  riirht  of  an  oscculion 
cretlitor  of  the  brother  was  superior  to  that 
of  plaintiff,  under  Stat.  §  'IfAiti  (Wil- 

son's Key.  &  Ann.  Stat.  liHKl,  §  277."!  1,  pro- 
Tiding  that  every  transfer  of  personal  prop- 
erty other  than  a  thing  in  action,  if  made 
by  a  person  having  at  the  time  possession  or 
control  of  the  property,  and  not  nccomimnied 
by  immediate  delivery  and  followe<l  by  an 
actual  and  continued  change  of  possession, 
shall  be  conclusively  presumed  to  be  fraud- 
ulent, and  therefore  void,  as  against  those 
who  are  creditors  of  tbe  persnn  making  such 
transfer  wliile  lie  remains  in  tHissession. 
Walters  v.  ItatlilT,  10  Okla.  2*i2.  61  Pac. 
1070. 


§  37.   Absolnte  sales  and  conveyances. 

Omi)  The  transfer  of  a  lot  of  railroad 
scra[)ers,  at  the  time  in  the  possession  of  tbe 
grantor,  if  not  acc*ouipanied  by  immediate 
delivery  and  an  actual  change  of  iRjssession, 
is  conclusively  presumed  to  be  fraudulent 
against  the  grantor's  creditors,  tiiough  the 
grantee  takes  a  bill  of  sale  therefor,  so  that 
the  grantee  can  uot  recover  tUe  sjime  In 
replevin  against  the  sheriff,  holding  under 
a  valid  attachment  at  the  suit  of  a  creditor 
of  the  grantor. 

Washburn  v.  Oates,  14  Okla.  5,  76  Pac. 
151. 

S  38.  Suflficiency  of  transfer  of  poncBsion. 

(1010)  Where  J.  purchased  of  F.  his  un- 
divided one-fourth  interest  in  100  acres  of 
wheat,  in  n'bich  S.  owned  tbe  remainder, 
stacked  on  premises  rwited  by  J.  from  S.. 
and  at  tbe  time  of  the  purchase  no  formal 
delivery  was  made,  it  was  held  that  formal 
delivery  was  not  necessary  to  make  the  sale 
good  as  against  execution  creditors  of  F. 
I>ove  V.  Schmidt,  26  Okla.  fM8,  110  Puc. 
665. 

{1910)  Where  a  Joint  owner  of  personalty 
which  is  in  tbe  possession  of  anotlier  Joint 
owner,  sells  his  interest,  the  purchaser's  fail- 
ure to  take  possession  does  not,  as  against 
execution  creditors  of  the  seller,  avoid  the 
sale,  uniler  Wilson's  Statutes.  S  2775,  pro- 
viding tiiat  every  transfer  of  personal  prop- 
erty by  a  Iierson  In  iwssession  or  control 
of  the  pro|>erty  shall  be  couclnsively  prer 
sunied  to  be  fraudulent  if  not  followed  by 
actual  and  continued  change  of  )>ossession. 
I^ve  V.  Schmidt,  26  Okla.  (M8,  110  Pac. 
665. 

(1911)  Where  there  was  evidence  tend- 
ing to  show  that  the  only  change  of  poK%s- 
sion  made  nt  tbe  time  of  sale  was  that  the 
vendee  went  into  the  store  and  directed  the 
clork  who  had  formerly  had  charge  of  tbe 
business  to  take  charge  of  the  business,  and 
to  commence  selling  at  not  less  than  the 
coBt.  and  that  the  clerk  did  ao  and  conducted 
the  business  under  tbe  same  name,  In  the 
same  building  wherein  It  had  been  conduct- 
ed before  the  sale,  and  wherein  the  vendor 
had  his  oflice  before  the  sale  and  continued 
to  keep  it  after  the  sale,  and  the  same  horse 
and  wagon  of  the  vendor  used  for  deliver- 
ing before  the  sale  were  used  afterwards,  it 
was  error  to  refuse  to  charge  the  Jury  that 
if  it  was  found  from  tbe  evidence  that  tbe 
vendee  merely  went  into  the  store  and  di- 
rected one  of  the  clerks  who  had  formerly 
worked  for  tlie  vendor  to  take  charge  of  said 
stock  of  goods  and  commence  selling  them 
at  cost,  such  iH)!5sc.ssion  would  amount  to 
no  more  thiin  a  constructive  change  of  pos- 
session, and  would  an)ount  to  such  Imme- 
diate delivery  and  actual  and  continued  pos- 
sessions of  the  things  transferred  as  is  con- 
teniplatc<l  and  required  by  Wilson's  Rev.  St 
Ann.  Stat.  liX>3,  §  2775. 

Ellet-Kendall  Slioe  Co.  v.  Ross,  28  Okla 
697,  115  Pac.  892. 
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(1918)  In  the  ahseuce  of  a  statute  direct- 
ing a  bill  of  sale  to  be  recorded,  the  same, 
when  recorded,  does  not  afford  constmctlre 
notice. 

Cockrum  t.  Jobnstou,  —  Okla.  — ,  104 

Pac.  210. 

S  39.   Possibility  of  delivery. 

(1918)  Growinff  crojis  are  chattels,  not 
susceptible  of  manual  delivery  until  harvest- 
ed, and  are  not  "In  possession  or  under  the 
control  of  the  vendor,"  within  the  meaning  of 
the  statute  requiring  an  Immediate  delivery 
imd  continued  change  of  possession;  but, 
when  the  crop  Is  harvested.  It  is  the  duty 
of  the  vendee  to  take  possession  and  to  retain 
the  same. 

Oockrum  t.  Johnston,  —  Oka.  — ,  104 
Pac.  210. 

S40.   Aetnal  and  snbstantial  diange  of 

potscBBion. 

(1806)  Where  pledgees  of  a  stock  took 
possession  and  offered  the  same  for  sale  in 
a  building  rented  by  the  debtors,  and  in  the 
same  name  in  which  a  mercantile  business 
bad  been  and  was  being  run  by  the  debtors 
at  another  place,  and  allowed  the  debtors 
to  buy  a  large  amount  of  new  goods  and 
place  them  In  stock,  nnd  all  the  stock  was 
being  sold  In  the  usual  course  of  trade,  and 
the  money  used  in  payment  of  freight  on 
goods,  rent  of  oulldiiig,  and  for  shelving  and 
counters,  and  other  expienses  of  the  store, 
and  the  remaining  proceeds  of  the  sales 
were  deposited  in  bank  in  the  name  of  the 
debtors,  and  tbe  debtors  drew  on  the  same 
by  sight  drafts,  and  the  remaining  balance 
was  never  drawn  out  or  demanded  by  the 
pledgees,  the  transaction  was  void  as  to 
attaching  credltora 

Jackson  v.  Klucald,  4  Okla.  S54,  46  Pac. 
587. 

A  sale  is  stifBcient  If  it  places  the  prop- 
erty at  tbe  disposal  of  the  vendee,  and  gives 
blm,  not  only  the  title,  but  the  constmctlve 
possession,  of  the  property,  with  power  to 
reduce  it  to  actual  possession  at  his  own 
pleasure. 

(ISflS)  MasterB  v.  Teller,  7  Okla.  668, 
56  Pac.  1067;  (1899)  Masters  v.  Teller, 
S  Okla.  271.  56  Pac.  1067. 

S  41.   Visible  and  notorious  possession. 

(1903)  An  actual  and  continued  change 
of  |>ossesslon,  as  contemplated  by  the  statute 
must  be  open,  notorious,  and  such  as  to  ap- 
prise the  community,  or  those  who  are  ac- 
customed to  deal  with  the  party,  that  tbe 
goods  bare  cbaiM^  handa 

Swartsburg  v.  Dlckerson.  13  Okla.  666, 
73  Pac.  282. 

A  transfer  of  personal  property,  to  be 
valid  under  Rev.  I^ws  1910,  {  2887,  must 
be  accompanied  by  an  actual  and  continued 
change  of  possesnlon,  which  must  be  open, 
notorious,  and  unequivocal,  and  such  as  to 
apprise  the  community  and  those  who  deal 
with  the  part?  that  the  goods  have  changed 

(28— Okla.  2.) 


hands  and  tbe  title  thereto  lias  passed  from 
the  vendor  to  the  vendee. 

<1916)  Williainson-Halsell-Frasier  Co.  t. 

King,  58  Okhi.  120,  158  Pac.  1142; 

(1020)  Cockram  v.  Johnston,  —  Okie. 

— .  104  Pac.  210;  (1020)  Graham  v. 

Schooler,  SO  Okla.  124,  194  Pac.  lOSO. 

S  42.   Ezdnsive  or  coacnrrent  possession. 

A  merely  constructive  possession  of  per- 
sonal property  by  the  seller  after  tbe  sale 
ifl  not  in  fraud  of  creditors. 

(1808)  Masters  v.  Teller,  7  Okla.  668, 
56  Pac.  1067;  (1899)  Masters  v.  Teller, 
8  Okla.  271.  56  Pac.  1067. 

S  43.   CoBtimied  change  of  poaseadon. 

A  transfer  of  a  stock  of  merchandise,  made 
by  a  person  having  the  possession  thereof. 
Is  conclusively  presumed  to  be  fraudulent 
as  against  creditors,  unless  accompanied  by 
an  Immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession. 
(1912)  McCord-CoUins  Mercantile  Co.  v. 

Dodson.  32  Okla.  561;  121  Pac.  1085; 

(1912)  T.  D.  Turner  &  Co.  v.  Dodson. 

32  Okla.  566,  121  Pac.  1087. 

S  44.   Failure  to  record  or  file  instrument. 

(1900)  A  general  creditor  la  not  estopped 
from  attaching  property  covered  by  a  chat- 
tel mortgage  which  has  not  been  duly  filed, 
though  he  has  "actual  knowledge  of  the  ex- 
Istrace  of  such  mortgage,"  under  Stat  18^ 
S  3270  (WUson's  Rev.  &  Ann.  Stat  1903. 
I  3578),  providing  that  a  mortgage  of  per- 
sonal property  shall  be  void  as  against  cred- 
itors and  subsequent  purchasers  unless  filed 
in  the  county  where  tbe  property  Is  situated. 
Greenville  Nat.  Bank  v.  Brans-Snlder- 
Buel  C!o.,  0  Okla.  853,  60  Pac.  249. 

(J)  KNOWLEDGE  AND  INTENT  OF 
GRANTEE. 

Validity  of  chattel  mortgagee  as  affected  by 
retention  of  possession  of  property  by  mort- 
gagor, see  Chattel  Mortgages,  87-90. 

S  45.  Elements  of  fraud  in  general. 

(1911)  In  an  action  between  a  creditor 
of  a  debtor  alleged  to  have  sold  his  property 
for  the  purpose  of  hindering  and  delaying 
his  creditors  and  tbe  purchaser  of  the  prop- 
erty sold.  It  is  not  snfflcient  for  the  creditors 
to  show  that  the  sale  bad  the  ^ect  to  binder 
and  delay  the  creditors;  he  must  also  show 
where  tbe  purchase-price  was  paid  at  the 
time  of  the  sale,  that  the  purchaser  at  or 
before  the  sale  had  notice  of  the  fraud,  or 
had  notice  of  such  facts  as  would  arouse  the 
suspicion  of  any  ordinarily  prudent  man  and 
cause  iiim  to  make  Inquiry  as  to  the  pur- 
pose of  the  sale,  which  would  have  led  to  the 
discovery  of  tbe  fraudulent  intent  of  the 
vendor. 

Ellet-Kendall  Shoe  Co.  v.  Ross,  28  Okla. 
697,  116  Pac.  892. 

S  46.   Knowledge  or  aetnal  notice. 

It  need  not  be  shown  in  an  action  to  set 
aside  a  conveyance  in  fraud  of  the  grantor's 
creditors  tliat  the  grantee  had  actual  notice 
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of,  or  ms  a  particlpaiit  In,  the  tnuA  of  the 
grantor. 

<189b)  Kansas  Mollne  Plow  Co.  t.  Sher- 
mnn,  3  Okla.  204,  41  Pac.  623,  over- 
ruling Chandler  v.  Colcord  (1802).  1 
Okla.  910.  32  Pac.  830. 

Wbere  It  Is  shown  that  the  mortgagee  of 
chattelfl  bad  knowledge  of  the  existence  of 
fraud  on  the  i>art  of  the  mortgagor  in  ob- 
talniiv  the  goods,  or  where  it  is  shown  that 
snch  mortgagee  participated  In  the  perpetra- 
tion of  n  fraud  apon  the  parties  from  whom 
the  goods  were  obtained,  the  invalidity  of  the 
mortgagee's  mortgage  of  the  said  goods  ie 
established,  and  they  may  be  seized  under 
writ  of  attachment  while  in  the  mortgagee's 
hands;  the  writ  of  attachment  being  issued 
in  an  action  by  the  creditors  against  the  mort- 
gagor. 

(1899)  Browning  t.  De  Ford,  8  Okla.  239, 
60  Pac.  534,  affirmed  (1900)  178  U.  S. 
196,  44  L.  ed.  1033,  20  Sup.  Ct.  876. 

(1899)  When  a  creditor  purchases  more 
goods  from  his  failing  debtor  than  are  nec- 
easaiy  to  satisfy  bis  claim,  and  for  the  ex- 
cess pays  cash  or  executes  n^otiable  paper, 
he  places  himself  in  the  same  position  as  an 
ordinary  purchaser  having  no  claim  to  se- 
cure, and  becomes  a  participant  In  the  fraud 
of  his  vendee,  if  he  is  aware  or  has  rea- 
sonable grounds  to  believe  that  his  vendee 
contemplates  a  fraud. 

Dorrance  t.  McAiester,  SI  Fed.  614. 

(1916)  In  order  to  set  aside  a  deed  as 
fraudulent  as  to  creditors,  which  has  been 
made  to  pay  an  honest  debt,  the  grantee 
must  know  of  and  participate  in  the  fraudu- 
lent intent 

Oklahoma  Nat.  Bank  v.  Ck>bb,  52  Okla. 
654,  153  Pac.  134. 

I  47.   Knowledge  or  notice  implied  from  rela- 
tion between  partiet. 

(1896)  Where  one  of  several  creditors, 
under  authority  from  the  others  to  obtain 
security,  takes  a  chattel  mortgage  for  the 
benefit  of  all.  tbey  are  all  chargeable  witb 
his  knowledge  of  fraud  in  Its  execution. 
Jalfrey  t.  Wolf.  4  Okla.  303,  47  Pac.  496. 

1 49.  Operation  and  effect  of  knowledge  or 
notice. 

(1S95)  Where  a  transfer  of  property  is 
made  for  the  purpose  or  with  the  intent  by 
the  transferrer  to  hinder  and  delay  cred- 
itors, and  the  transferee  at  or  before  the 
time  of  the  transfer  had  notice  of  such  facts 
and  circumstances  as  would  arouse  the  sus- 
picions of  an  ordinarily  prudent  man  and 
put  him  on  inquiry  which  would  disclose  the 
fraudulent  Intent  of  the  maker,  the  con- 
veyance Is  void  as  to  him. 

Kansas  Mollne  Plow  Co.  v.  Sherman,  3 
Okla.  204,  41  Pac.  623. 

(1898)  A  buyer  having  notice  of  such 
facts  and  circumstances  in  regard  to  the 
seller's  business,  Su:incial  standing,  and  pur- 
pose in  making  the  sale  as  would  put  an  or- 
dinarily prudent  person  on  inquiry  as  to 


fraud  against  creditors,  is  charged  witb  a 
knowledge  of  all  the  focts  he  could  aacer* 
tain  by  inquiry. 

Dorrance  t.  McAIester,  1  Ind.  Ter.  47S, 
46  S.  W.  141. 

S  SO.  Payment  of  condderation  after  nMics;. 

(1001)  Where  an  insolvent  and  faUbig 
merchant  makes  a  sale  of  his  property  for 
the  purpose  of  hindering  or  delaying  his 
creditors,  no  one  bat  a  puzchas»  for  a  ral- 
uable  consideration  passed  before  notice  of 
the  fraud,  as  against  attaching  creditors,  can 
claim  title  to  the  proi>ert7  which  has  been 
fraudulently  disposed  of. 

McFadden  v.  Uasters,  U  Okla.- 16,  66 
Pac.  2S1 

§  51.  Participation  in  frandnlent  intent. 
S  52.   In  generaL 

(1900)  It  Is  open  to  general  creditors  of 
a  mortgagor  to  contest  the  validity  of  the 
mortgage  and  the  right  of  the  mortgagee  to 
the  property  mortgaged  thereunder,  on  the 
ground  that  It  was  given  with  fraudulent  in- 
tent, where  It  is  also  alleged  that  the  mort- 
gagee was  cognizant  of  such  intent  and  a 
party  to  tbe  fraud. 

Foster  v.  McAIester,  3  Ind.  Ter.  907,  58 
S.  W.  679. 

§  53.   Operation  and  effect. 

(1899)  Where  there  Is  a  fraudulent  con- 
version of  assets,  an  equitable  garnishee, 
who  participated  therein,  is  liable,  to  tbe 
full  value  of  such  assets,  to  attaching  cred- 
itors, 

Danghtery  r.  Bogy,  3  Ind.  Ter.  197,  53 
S.  W.  542. 

(1902)  A  wholesale  mercantile  flrm,  in 
answer  to  a  general  inquiry  from  another 
house  for  information  "regarding  tbe  credit, 
promptness,  and  financial  standing"  of  a  cus- 
tomer, is  not  bound  to  disclose  Its  own  busi- 
ness relations  or  tbe  state  of  Its  account 
with  such  customer;  and,  where  such  an  in- 
quiry was  answered  in  good  faith  and  truth- 
fully BO  far  as  the  flrm  inquired  of  then 
had  knowledge,  it  is  not  chargeable  witb 
fraud  because  it  did  not  state  the  fact  that 
it  bad  an  agreement  with  the  customer  to 
give  it  a  mortgage  to  secure  its  account  what- 
ever demanded,  which  will  affect  the  validity 
of  such  a  mortgage  tak^  over  a  year  aftn^ 
ward. 

Foster  v.  McAIester,  114  Fed.  149. 

9  54.  Effect  of  good  faith  of  grantee. 

§55.   In  general. 

(189S)  A  purchase  of  property  from  an 
Insolvent  la  valid,  if  made  in  good  faith, 
for  a  valuable  and  reasonable  consideration, 
and  without  knowledge  that  the  sale  was 
made  for  the  purpose  of  defrauding  tihe  cxed* 
itors  of  the  seller. 

Williamson  v.  Oklahoma  Nat  Bank,  7 
Okla.  621,  56  Pac.  1064. 

§  56.   Mortgages  or  pledges. 

(1002)  Under  an  allegation  of  the  answer 
In  an  action  by  a  chattel  mortgagee  against 
attaching  creditors,  charging  a  secret  agree- 
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ment  between  plaintiff  and  the  mortjngors  to 
conceal  tbe  Indebtedness  to  plaintiff  for  the 
purpose  of  enabling  the  mortgagors  to  par- 
chaae  on  credit  the  goods  which  were  after- 
ward  included  In  the  mortgage,  evidence  tlint 
the  mortgagors  made  false  statementa  to  some 
of  their  creditors  In  regard  to  their  financial 
condition  is  admissible;  but  it  can  not  af- 
tect  the  rights  of  plaintiff  In  the  absence  of 
erldoice  that  be  bad  Icnowledge  of  such  state- 
ments, and  wan  In  some  manner  connected 
with  tiiem  for  ttae  fraudulent  purpose  alleged. 
Foster  t.  McAlestw.  114  Fed.  146. 

$  57.   Preferred  ereditorB. 

(1902)  A  chattel  mortxage,  valid  on  its 
face,  tflhen  by  a  bona  fide  creditor  for  the 
purpose  of  securing  bis  debt,  and  not  for 
the  purpose  or  with  the  intent  of  shielding 
bis  debtor  and  assisting  him  to  hinder  and 
delay  bis  other  creditors  Is  valid,  and  Im- 
perrlous  to  attack  from  any  quarter,  in  the 
absence  of  a  bankruptcy  law  which  rendeis 
It  Invnlld  as  a  preference. 

Foster  T.  McAlester,  114  Fed.  145. 

n.  RIGHTS  AND  UABILITIES  OF  PAR. 
TIES  AND  PURCHASERS. 

(A)  ORIGINAL  PARTIES. 

158.  Validiiy  of  transaction  as  between  par- 
ties. 

(1904)  A  fraudulent  conveyance  carries 
the  legal  title,  subject  only  to  defenses  by 
creditors  and  purchasers,  and  is  not  void 
per  se. 

Parrott  v.  Crawford,  0  Ind.  Ter.  103,  82 
S.  W.  688. 

I  59.  Rif^ts  and  lidiiOitiea  of  grantees  as  to 
craditors. 

S  60.   ReimbnrsMiient    of  condderation 

and  expendltnres. 

(1916)  Defendant  bought  a  stock  of  goods 
in  bulk  and  required  a  sworn  list  of  credi- 
tors.   Thereafter  a  person,  claiming  to  be 

a  creditor,  whose  name  was  not  on  such 
list,  instituted  a  suit  to  enforce  an  alleged 
indebtedness  of  the  seller  against  the  stock 
in  the  hands  of  defendant  Such  suit  was 
afterward  dismissed  at  the  cost  of  the  plain- 
tiff therein,  and  no  liability  against  the  stock 
in  the  hands  of  defendant  was  ever  enforced. 
Held,  that  defendant  was  not  entitled  to 
recover  from  the  seller  or  his  trustee  In 
bankruptcy  money  expended  In  preparing  to 
defend  said  creditor's  suit. 

Futoransky  \.  Pope.  57  Okla.  755,  157 
Pac.  905. 

S  61.  Ri^its  of  grantee*  as  bona  fide  par- 

chaaera. 
S  62.   In  general. 

(1895)  Under  Stat.  1890.  8  2662  (Wilson's 
Rev.  &  Ann.  Stat.  10a3,  {  2772),  providing 
that  erery  transfer  of  property  with  Intent 
to  delay  and  defraud  any  creditor  is  void 
as  against  ail  creditors,  tbe  fact  tbat  the 
d^tor  sold  with  intent  to  binder  and  d^a; 
his  creditors  did  not  prevent  a  pnrcbaser  In 


good  faith  from  obtaining  title  to  the  prop- 
erty. 

Jackson  t.  Glaze,  3  Okla.  143,  41  Faa 
79. 

3  63.   Nature  and  extent  of  consideraUon. 

(1901)  Wbere  a  party  purchases  from  an 
insolvent  merchant  a  stock  of  goods,  and  tbe 
merchant  makes  such  sale  with  intent  to 
hinder  or  delay  his  creditors,  and  the  pur- 
chaser tliereof  has  no  actual  or  conBtru(^ive 
notice  of  the  fraud  at  the  time  of  the  pur- 
chase, but  subsequently,  and  before  the  pay- 
ment of  all  the  cousideration  of  his  purchase, 
has  notice  thereof,  be  can  only  be  protected 
to  the  extent  of  the  money  actually  paid,  or 
the  security  or  property  actually  appropri- 
ated by  way  of  payment,  hetore  notice. 

McFadyeu  v.  Masters.  11  Okla.  16,  66 
Pac.  284. 


(B)    BONA   FIDH   PURCHASERS  FROM 
GRANTEE. 

S  64.  Sabseqnent  porcbasers  in  general. 

The  protection  of  a  purchaser  of  goods 
from  a  fraudulent  vendee  is  based  upon, 
and  he  Is  recognized  as  a  bona  fide  purchaser 
upon,  the  ground  only  that  the  fraudulent 
purchaser  has  a  voidable  or  defeasible  title 
which,  before  its  annulment  by  the  vendor, 
the  defrauding  purchaser  can  transmit  to  a 
bona  flde  purchaser  who  is  without  knowl- 
edge or  notice  of  the  fraud  of  his  vendor 
in  obtaining  the  property. 

(1899)  Browning  v.  De  Ford.  8  Okla. 
239.  60  Pac.  534,  affirmed  (1900)  178 
U.  S.  196,  44  L.  ed.  1038.  20  Sup.  Ot 
876. 

One  who  buys  goods  with  notice  or  knowl- 
edfie  of  tbe  fraud  of  his  seller  is  not  a  bona 
Ide  purchaser,  and  Is  liable,  not  only  to 
lose  the  goods,  but.  If  he  tans  lurted  with 
them,  is  liable  for  their  value. 

(1809)  Browning  v.  De  Ford.  8  Okla.  239, 
60  Pac.  534.  afflrmed  (1900)  178  U.  8. 
106,  44  L.  ed.  1033,  20  Sup.  Ct  876. 


in.  REBIEDIES  OF  CREDITORS  AND  PUR- 
CHASERS. 

(A)   PERSONS  RXTlTr,P:D  TO  ASSERT 
INVALIDITY. 

9  65.  Pre-existing  creditors. 

(1912)  The  presumption  that  a  sale  of 
merchandise  In  bulk  Is  fraudulent  can  be 
taken  advantage  of  by  any  creditor  of  the 
transferrer,  although  his  debt  was  In  exist- 
encp  before  the  transferrer  acquired  tbe 
'itock  of  merchandise,  and  although  none  of 
the  consideration  for  the  debt  went  into  the 
stock. 

Galbralth  v.  Oklahoma  State  Bank,  86 
Okla.  807,  130  Pac.  541. 

S  66.   Sobseqnont  creditors. 

i  67.   In  general. 

(isno)  It  Is  a  fraud  upon  creditors  for 
a  creditor  to  tnke  more  than  Is  actually  nec- 
essary to  satisfy  his  debt 

Daugherty  v.  Bogy,  3  Ind.  T«r.  197,  S8 
S.  W.  542. 


Digitized  by  Google 


Ser  FRAUD.  CONVEY.,  in,  (A),  (B).  taOkla.tHg.]  804 


,  (1913)  A  voluntary  conveyance  is  good  as 
against  a  creditor  to  whom  the  grantor  be- 
came indebte<l  nfter  the  eonveyant*  was 
made,  where  the  conveyance  was  not  made 
with  the  fraudulent  intent  to  Incur  the  debt, 
and  the  creditor  did  not  extend  credit  on  the 
faith  of  the  grantor's  ownership  of  the  par- 
ticQiar  property  conveyed. 

Van  Arsdale  v.  Findtey,  37  Okia.  425, 132 
Pac.  135. 

S  68.   Knowledge  or  notice  of  frandnleni 

traneaction. 
(1014)  It  is  the  general  rule  that  a  sub- 
sequent creditor,  who  extends  credit  or  ac- 
Qoires  his  claim  after  he  has  dae  notice, 
either  actual  or  constrnctive,  of  an  alleged 
fraudulent  conveyance,  can  not  attack  such 
conv^ance  on  the  ground  that  It  was  made 
In  fraud  of  creditors. 

Rauh  v.  Morris,  40  Okla.  288.  137  Pac. 
1174. 

S  69.   Nature  of  claimB  of  creditors. 

S  70.   For  torts. 

(1908)  PUiintiff  in  an  action  for  tort,  in- 
dependent of  contract,  is  a  "creditor"  and  en- 
titled to  maintnin  an  action  under  8  906, 
Wilson's  Rev.  &  Ann.  Stat.  1903.  to  cancel 
and  set  aside  a  conveyance  of  real  estate,  or 
any  Interest  therein,  made  for  the  purpose 
of  hindering,  delaying,  or  defrauding  cred- 
itors. 

Shelby  t.  Zlegler,  22  Okla.  700.  08  Pac. 

989. 

I  71.  General  creditors. 

(1001)  A  decision  rendered  by  a  probate 
court  In  a  bastardy  proceeding  In  favor  of 
the  prosecutrix  does  not  render  her  a 
creditor  so  as  to  enable  her  to  attack  a  con- 
veyance of  personal  property  made  by  the 
defendant 

Annis  V.  Bell,  10  Okla.  (M7,  64  Pac.  11. 

(1905)  The  wife  who  has  been  compelled, 
through  cruel  treatment  of  her  husband,  to 
resort  to  the  courts  to  secure  alimony  and 
maintenance,  is  a  quasi  creditor,  and  comeft 
within  the  rule  as  to  fraudulent  conveyances. 
Bennett  t.  Bennett.  IS  Okla.  286,  81 
Pflc.  62. 

S  72.   Judgment  creditors. 

( 1901 )  Where  an  appeal  is  regularly 
taken  to  tbe  Supreme  Court  from  a  Judg- 
ment directing  a  sum  for  the  support  of  the 
child  in  a  bastardy  proceeding,  such  appeal 
will  stay  and  suspend  the  finding  of  the 
court,  ns  to  the  judgment  for  the  mainte- 
nance of  the  child,  until  tbe  final  decision  of 
tbe  cause  against  the  defendant ;  and  a  per- 
son in  whose  ffivor  a  Judgment  in  such  case 
is  rendered,  for  the  support  and  maintenance 
of  the  child,  Is  not  during  the  pendency  of 
the  apiieal,  a  creditor,  so  as  to  enable  such 
I>erson  to  question  or  attack  a  conveyance 
of  personal  property  from  the  defendant  1« 
bastardy  proceedings  to  a  tbird  party,  on 
grounds  of  fraud. 

Annis  T.  Bell.  10  Okla.  647,  64  Pac.  11. 

(1917)  A  voluntary  conveyance  of  real 
estate  in  trust  for  the  use  and  benefit  of  a 


minor  child  of  the  grantor  and  his  divorced 
wife,  made  at  a  time  when  the  grantor  is  in 
good  flunuciai  condition,  will  not  be  set  aside 
by  a  creditors  bill  brought  by  a  creditor  to 
whom  the  grantor  was  under  no  financial 
obligation  at  the  time  of  the  execution  and 
recording  of  the  deed. 

Roues  T.  Crawford.  ttO  Okla.  — ,  170  Pnc. 
688. 

i  73.   Sabsequent     purchasers     and  incom- 
broncere. 

(1904)  Where  a  mortgagee  of  chattels  to 
enforce  its  ilen  seizes  the  mortgaged  chattels 
in  the  hands  nf  a  third  person,  claiming  to 
lie  the  owner,  and  such  third  person  sues  to 
recover  their  value,  and  the  mortgagee  de- 
fends ou  the  ground  that  the  mortgagor  made 
a  fraudulent  transfer  to  such  third  party 
and  executed  the  mortage,  bat  there  was 
no  change  of  possession,  such  mortgagee  will 
be  treated  as  an  incumbrancer,  and  not  as 
a  creditor  of  the  mortgagor,  and  must  show- 
that  It  became  an  Incumbrancer  in  good  faith 
subsequent  to  the  fraudulent  transfer. 

First  Nat.  Bank  v.  Yeoman,  14  Okla.  626, 
78  Pac.  88. 

§  74.  Estoppel  and  waiver. 

(1015)  Where  the  transferor  complies 
with  the  Bulk  Sales  Act,  except  that  tbe 
notice  Is  signed  by  him,  and  not  tbe  trans- 
ferees, a  resident  creditor  receiving  sucb 
notice  and  assenting  to  the  sale  waives  any 
right  to  attach  the  goods  for  failure  to  com- 
ply with  tile  statute. 

First  Bank  of  Texola  v.  Terrell,  44  Okla. 
710.  145  Pac.  1140. 


(B)   REMEDIES  ON  GROUND  OF  NUL- 
LITY OF  TRANSFER. 

S  75.  Application  of  property  to  claims  of 
credtiore  In  general. 
(1899)  Where  a  lessee  advances  rent  be- 
fore it  is  due,  and  while  tbe  lessor  Is  in- 
debted to  him,  and  one  year's  rent,  which  Is 
not  due,  if  unpaid,  and  the  parties  agree 
that  when  stild  rent  shall  become  due  it  shall 
be  applied  on  said  indebtedness,  and  it  is 
not  shown  whether  sucb  agreement  was  made 
before  or  after  the  service  ot  summons  In 
equity  Rgalnst  said  parties  for  subjection  of 
the  lessor's  property  to  the  payment  of  a 
Judgment,  and  said  lease  is  held  to  be  In 
fraud  of  creditors,  the  rent  for  said  year 
will  be  subjected  to  payment  of  said  Judg- 
ment under  XIausf.  Dig.,  S  3087  (Ind.  Ter. 
Ann.  Stat.  1899,  S  2202),  providing  that  a 
lien  shall  be  created  on  property  involved  In 
such  equity  suits  when  summons  is  served. 
Daugherty  v.  Bogy,  3  Ind.  Ter.  107,  53 
S.  W.  542. 

S  76.    Levy  of  attachment. 

(1S96)  Where  n  vendor  of  goods  to  one 
on  credit  shows  that  the  goods  have  been 
disposed  of  so  that  he  can  not  recover  the  spe- 
cific goods  by  replevin,  he  may  attach  tbe 
property  of  the  debtor  in  the  bands  of  fraudu- 
lent mortgiigees,  and  obtain  satisfaction 
therefrom  for  his  debt 

JalTray  v.  Wolf,  4  Okla.  303,  47  Pac.  406. 
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(1000)  Where  defendants  made  a  sale  of 
their  property  In  fraud  of  creditors,  but 
afterwards  rescinded  the  sale,  and  gave  cer- 
tain creditors  a  mortgage  on  the  property; 
and  subsequently  plointiff,  who  was  also  a 
creditor  of  defcuclants,  attached  the  prop- 
erty, alleging  that  defendants  hud  disposed 
of  it  in  fniud  of  creditors;  held  that  the 
attachment  should  be  sustained,  whether  or 
not  the  mortgage  was  void,  since  the  fraudu- 
lent Siiie  sustained  plaintiOTs  allegations. 

Smith-McCord  Dry-Goods  Co.  v.  Perry, 
3  Ind.  Ter.  258,  54  S.  W.  S12. 

(1001)  A  mortgage  given  on  a  stocli  of 
goods,  which,  by  its  terms,  contains  a  pro- 
vision th:it  tiie  mortgagor  shall  retain  pos- 
session and  control  ami  have  the  ordinnry 
use  and  benefit  of  the  mortgaged  property, 
and  permits  him  to  sell  the  same  in  the  usual 
course  of  trade  without  restriction,  and  con- 
tains no  requirement  that  the  proceeds 
thereof  shall  be  applied  to  the  payment  of 
the  mortgaged  debt,  or  that  any  accounting 
shall  be  made  arising  from  the  proceeds 
thereof,  operates  as  a  fraud  upon  the  other 
creditors  of  the  mortgagor,  and  Is  a  sufficient 
ground  to  sustain  an  attachment. 

Itanney-AIton  Mercantile  Co.  v.  Watson, 
10  Olila.  675,  65  Pac.  98. 

(1912)  A  failure  to  comply  with  the 
statute  In  the  sate  of  merchandise  raises 
such  n  presumption  of  fravd  as  will  justify 
the  attachment  of  the  stock  in  the  hands  of 
the  transferee, 

Galhntith  t.  Oklahoma  State  Bank,  3ff 
Okla.  807,  130  Pac.  641. 

(1916)  Where  property  is  conveyed  with 
Intent  to  defraud,  the  same  may  be  treated 
as  a  nullity,  and  the  property  may  be  at- 
tached the  same  as  if  no  conveyance  had 
hccn  made. 

Wells  V.  Guaranty  State  Banlv,  56  Ohia. 
688,  156  Pac.  806. 

S  77.   Levy  of  execation. 

(1904)  A  Judgment  debtor,  who  fraudu- 
lently conveyed  property  before  rendition  of 
the  judgment,  is  not  seized  thereof  "in  law 
or  equity,"  within  Mansf.  Dig.,  S  3001  (Ind. 
Ter.  Ann.  Stat.  1S09,  §  2116).  making  this 
a  necessary  condition  to  sale  thereof  on 
execution. 

Parrott  v.  Crawford,  5  Ind.  Ter.  103,  82 
S.  W,  688. 

(C)  RIGHT  OF  ACTION'  TO  SET  ASIDE 
TRANSFER.  AND  DEFENSES. 

S  78.  CondirionB  precedent. 

(1S!I3)  To  enable  a  creditor  to  assail  the 
validity  of  a  chattel  mortgage  executed  by 
his  debtor,  he  must  not  only  obtain  a  judg- 
ment, but  also  a  valid  execution  against  the 
property  of  the  debtor. 

Chandler  v.  Colcord,  1  Okla.  260,  32 
Pac.  330. 

(1000)  Where  the  trust  deed  sought  to 
be  set  aside  as  In  fraud  of  creditors  expressly 
recognbied  plaintlfTs  claim,  and  It  appeared 
that  the  debtor  was  insolvent,  It  was  not 


necessary  for  plaintiff  to  obtain  judgment 
and  a  return  of  execution  nulla  bona  before 
filing  his  bill  in  equity,  since  such  proceed- 

Ings  would  be  of  no  avail. 

Springfield  Grocery  Co.  v.  Thomas,  3 
Ind.  Ter.  330,  58  S.  W.  557. 

(D)  jrUlSDICTION.  UMITATIOXS,  AND 
INCHES. 

g  79.   Time  to  sne  and  limitations. 

(1903)  The  statute  of  limitations  on  a 
cause  of  action  in  the  nature  of  a  creditor's 
bill  begins  to  run  from  the  time  an  execution 
on  tbe  judgment  la  returned  nulla  bona,  and 
not  from  the  date  of  the  fraudulent  transfer 
of  the  property  sought  to  be  subjected  to 
the  judgment. 

Blackwell  y.  Hatch,  13  Okla.  168,  73  Pac. 
933. 

(1908)  In  the  absence  of  laches  in  oh- 
tuining  judgment  in  a  suit  to  set  aside  a 
siile  as  frsiudulent,  beRun  within  two  years 
■;fter  recovery  of  such  judgment,  Is  not 
l)arrcd  by  virtue  of  the  provisions  of  para- 
graph 4216.  Wilson's  Kev.  &  Ann.  Stat  Okla. 
1003,  which  provides  that  actions  for  relief 
on  the  ground  of  fraud  can  only  be  brought 
within  two  years  after  the  discovery,  not- 
withstanding the  fact  that  the  conveyance 
in  question  was  made  more  than  two  years 
prior  to  the  institution  of  the  suit,  since 
plaintiflf's  cause  of  action  did  not  accrue  until 
discovery  of  Judgment. 

Zislia  v.  Ziska,  20  Okla.  634,  95  Pac. 
254. 

(E)  PARTIES  AND  PROCESS. 

§  80.  Defendants. 

S  81.   In  general. 

(1015)  A  direct  action  against  the  pur- 
chaser can  not  he  maintained  by  a  creditor 
of  one  who  sells  his  entire  stock  of  goods, 
wares,  nnd  merchandise  without  complying 
with  tiie  bulk  sales  law. 

Itogers'  Milling  Co.  v.  Goff,  Gamble  & 

Wright  Co.,  46  Okla.  1029.  148  Pac. 

1020. 

(F)  PLEADING. 

S  82.   Bill,  complaint,  or  petition. 

S  83.   Fraudulent  transaction. 

(ISOS)  An  allegation  that  an  assignment 
for  the  benefit  of  creditors  was  fraudulent 
and  void,  and  conveyed  no  tlUe.  states  a 
mere  conclusion,  and  is  insnfflcient 

Cox  V,  SwofTord  Bros.  Dry-Goods  Co.,  2 
Ind.  Ter.  61.  47  S.  W.  308. 

(1902)  Fraud  is  not  sufficiently  charged 
by  an  allegation  that  a  mortgage  is  fraudu- 
lent because  It  was  executed  and  accepted 
with  the  effect  and  for  the  purpose  of  hinder- 
ing and  delaying  creditors. 

Ilai^adine-McKl  trick  Dry  Goods  Co.  v. 
Bradley.  4  Ind.  Ter.  242,  69  S.  W.  862. 

S84.   Pleading  fraud  aa  defense. 

(1904)  Defendant  In  a  suit  to  enjoin  exe- 
cution sate  of  property  conveyed  by  bis  judg- 

Digitized  by  Google 


PRAUDULBNT  CONVBTANCBS,  III.  (F),  (G).     [20kIa.Dlg.]  806 


luent  debtor  to  (dainttff,  to  be  entitled  to 
have  the  conveyance  canceled  as  fraudulent, 
should  altetre  that  the  Indebtedness  of  the 
grautor  to  defendant  antedated  the  convey- 
ance, and  that  lefral  remedies  for  sattsftictlon 
of  Che  Judgment  have  been  exhausted. 

Parrott  t.  Crawford,  fi  Ind.  Ter.  108.  82 
S.  W.  688. 

S  85.   Israes,  proof,  and  variance. 

(1913)  In  an  action  to  set  aside  a  deed, 
and  to  hav£  a  certain  Judgment  declared  a 
Men  on  the  property  described  lu  such  deed, 
the  action  being  based  upon  a  Judgment 
alleged  to  have  been  rendered  In  a  certain 
eonrt.  on  a  certain  day,  against  certain  par- 
ties, for  a  specific  nmount,  and  to  prove  sncb 
Jndsrment  the  plaintiff  introduced  a  Jndcrment 
rendered  In  a  different  court  for  a  different 
amount  and  against  different  parties.  It  was 
htAd  such  a  variance  between  the  allega- 
tions and  proof,  in  the  absence  of  amend- 
ment, as  is  fatal;  and  In  the  absence  of  any 
evidence  that  the  Judgment  introduced  had 
been  recorded  or  docketed  so  as  to  become  a 
subsisting  Hen.  it  was  not  necessary  for  the 
trial  court  to  decide  whether  the  deed  should 
be  set  aside  or  not 

Lockoby  T.  Cook,  37  Ofc1a.  -419,  132  Pac. 
142. 

(G)  EVIDENCC. 

Notice  of  attorney  as  to  fraudulent  intent 

as  evidence  against  client,  see  Attorney 

and  OAent,  I  44. 
Scope  of  cross-examination  on   issue  of 

fraudulent  character  of  conveyance,  see 

Witnesses,  I  77. 

S  86.   PresDmptions  and  burden  of  proof. 

J  87.   In  generaL 

(1899)  The  bnrden  is  on  one  attacking  a 
mortgage  to  show  that  it  is  fraudulent. 

Noy«  V.  Tootle,  2  Ind.  Ter.  144,  48  S. 
W.  1031. 

(19111  Sess.  Ijiws.  1903.  ch.  30,  S  1,  regu- 
lating the  sales  of  stocks  of  merchandise  in 
bulk,  does  not  make  sales  made  in  violation 
of  the  stntute  conclusively  fraudulent  and 
void,  but  makes  the  fact  of  any  sale  havlnir 
been  made  in  violation  of  such  act  sufficient 
evidence  to  create  a  legal  presumption  of 
flucb  fraud,  and  shifts  the  bnrden  of  proof 
to  the  debtor,  or  those  claiming  under  the 
sale,  to  show  that  there  was  no  fraud. 

EUet-Kendnll  Shoe  Co.  v.  Ross,  28  Okla. 
6!>7,  115  Pac.  802. 

8  88.   Nature  and  circametances  of  irans^ 

action  in  general. 
(1912)  Under  Comp.  Laws  1909,  I  7908, 
a  sale  of  merchandise  in  bulk  is  presumed  to 
be  fraudulent,  and  the  presumption  can  be 
rebutted  only  by  a  showing  of  compliance 
with  the  statute. 

Galbralth  v.  Oklahomn  State  Bank,  36 
Okln.  807,  130  Pac.  541. 

S  89.   Retention  of  possesBion. 

Where  a  husband  became  indebted  to  his 
wife  and  other  creditors,  and  upon  salt 
brought  by  his  wife  he  confessed  Judgment 


and  executed  a  bill  of  sale  to  her  of  a  stock 
of  merchandise  In  satisfaction  of  the  Judg- 
ment, aud  upon  dolDK  so  he  walked  out  of 
tite  store  and  his  wife  went  in  and  took 
possession  and  conducted  the  business  wltb- 
ont  the  help  or  assistance  of  her  husband, 
such  acts  constituted  Immediate  delivery  of 
possession  of  the  store,  and  were  a  sufficient 
delivery. 

(1912)  McCord-CoUlns  Mercantile  Co.  v. 
Dodson,  32  Okla.  561.  121  Pac.  1085; 
(1912)  T.  D.  Turner  &  Co.  v.  Do&Mm. 
32  Okla.  566,  121  Pac.  1087. 

!t90.  AdmiBsibility. 
S  91.   In  gmeral. 

(1806)  On  an  Issue  whether  a  morteage 
was  In  fraud  of  creditors,  the  admission  of 
evidence  that  ft  sale  was  made  by  the  mort- 
gagor to  a  third  person  of  a  stock  of  goods, 
tn  the  details  of  which  there  were  circnm- 
"tances  to  Justify  an  inference  of  a  fraudu- 
lent intent  on  his  part,  and  that,  a  few  days 
after  it  was  made,  it  was  rescinded  at  the 
Instance  of  the  mortgagees,  and  the  mortgage 
tn  suit  then  executed,  was  proper  to  show 
the  mortgaeor's  Intent,  where  the  Jury  was 
Informed  that  It  would  be  Ineffectual  as 
airainst  the  mortgagees,  unless  they  partici- 
pated in  the  mortgagor's  fraudulent  Intent. 
Swofford  Bros.  Dry-Goods  Go.  v.  Smlth- 

McCord  Dry-Goods  Co.,  1  Ind.  Ter.  314, 

37  S.  W.  103. 

(18!W)  Where  A.  brought  suit  In  replevin 
to  recover  chattels  seized  In  attachment 
against  the  property  of  B.,  and  defendants 
'n  the  replevin  action  attempted  to  Justify 
Muder  the  writ  on  the  ground  that  B.  had 
transferred  the  property  to  A.  to  defraud 
his  creditors,  evidence  tending  to  show  that 
V.  was  without  any  menns  of  her  own.  prior 
to  such  trnnsfer,  and  that  she  exchanged 
"eal  estate  which  bad  been  given  her  by  B. 
'or  the  property  involved  in  the  replevin 
fiction,  and  that  B.  was  insolvent  at  the  time 
of  such  transfer  nnd  gift,  Is  proper. 

Mflrrinan  v.  Knight,  7  Okla.  419,  54  Pac. 
666. 

(1900)  In  an  action  between  a  mortgagee 
of  a  stock  of  goods  end  attaching  creditors 
■>r  the  mortgagor,  in  which  defendants 
"barge  fraudulent  collusion  between  plaintiff 
tnd  the  debtor  to  ennble  the  latter  to  procure 
nn  credit  the  goods  which  were  subsequently 
Included  In  the  mortgage,  it  Is  Incumbent 
-in  the  defendants  to  show  a  fraudulent  in- 
tent on  the  part  of  the  debtor,  and  knowl- 
edge of  or  ixirticlpatlon  In  such  intent  by 
plaintiff,  and  for  that  puntose  false  state- 
ments made  by  tlie  debtor  to  procure  credit 
and  also  statements  made  or  letters  written 
by  plaintiff  tending  to  show  such  knowledge 
or  participation  on  his  part  are  admissible. 
Foster  v.  McAlester.  3  Ind.  Ter.  807,  58 
S.  W.  679. 

(liiirt)  In  conveyances.  It  ts  often  Inipos- 
*<Ibio  tf)  prove  actual  fraud  and  collusion  be- 
twoeii  the  parties,  when  attacked  by  third 
nersons.  by  direct  aud  positive  evidence:  and 
the  attacking  party  Is  often  compelled, 
through  the  Inherent  necessities  of  the  sltua- 
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tlon,  to  rely  xipon  presnmptive  evidence, 
Rrowiug  out  of  indicia  and  badges  of  fraud, 
developed  by  the  circumsUmces  attending 
tbc  transaction ;  and  therefore  the  range  of 
inquiry  in  such  caaea  must  necessarily  be 
very  eztraslve,  and  bring  within  its  scope 
all  the  clrcamstancee  bearing  iqwn  the 
question. 

Crlq>  T.  GUle^y,  60  Okln.  541,  151  Fac. 
196. 

(1010)  In  a  snit  attacking  n  conveyance 
of  land  as  in  fraud  of  creditors,  the  Inquiry 
extends  to  all  the  circumstances  bearing  od 
the  question. 

Webster  v.  Clopeck  Fish  Co..  61  Okla. 
702,  152  Pac.  379. 

S  92.   Nature  and  circumstances  of  trans- 
action. 

<1905J  Fraud  may  be  shown  in  the  con- 
veyance of  property,  made  to  injure  and 
delay  or  defraud  creditors,  by  the  conduct 
and  appearance  of  the  parties,  or  details  of 
the  transactions  and  the  surrounding  cir- 
cumstances, and  may  be  Inferred  when  the 
facts  and  circumstances  are  such  as  to  lead 
a  reasonable  person  to  believe  that  the  prop- 
erty of  the  debtor  has  been  attempted  to  be 
withdrawn  from  the  reach  of  his  creditors. 
Bennett  v.  Bennett.  16  Okla.  28G,  81  Pac. 
632. 

S  93.   Consideration. 

(1915)  In  an  action  to  subject  land  to 
the  payment  of  a  Judgment  obtained  by  the 
plaintiff  on  the  ground  that  the  debtor  had 
conveyed  It  without  consideration  and  In 
fraud  of  creditors,  evidence  is  admissible  on 
the  issue  of  fraud  and  want  of  consideration 
to  show  what  the  true  consideration  was. 
Oklahoma  Kat  Bank  v.  Cobb.  52  Okla. 
654.  163  Pac.  134. 

{  94.   Knowledge  and  intent  of  grantee. 

(1899)  Where  there  is  a  fraudulent  con- 
version  of  assets,  in  which  an  equitable 
garnishee  has  participated,  the  burden  is 
upon  such  garnishee  to  show  fairness,  when 
the  garnishee  knew  the  debtor  was  Insolvent 
at  the  time  of  such  conversion, 

Daugherty  v.  Bogy,  3  Ind.  Ter.  107.  63 
S.  W.  542. 

S  95.  Weight  and  tnfficiency. 
S96.   In  generaL 

(1S03)  In  an  action  to  set  aside  a  con- 
veyance or  assignment  as  a  fraud  upon 
creditors.  Judgments  against  the  assignor 
are  no  evidence  agalust  the  assignee  or 
other  strangers  of  the  previous  existence  of 
the  indebtedness  on  which  they  are  founded. 
Barton  v.  Platter,  63  Fed.  001. 

(1900)  Where  a  large  creditor  of  an  In- 
solvent made  advances  to  the  insolvent  to 
enable  him  to  effect  a  compromise  with  his 
other  creditors,  and  secme  a  release  of  the 
debtor's  stock  of  merchandise,  on  which  such 
creditor  took  a  mortgage,  and  subsequently 
permitted  said  stock  of  goods  to  be  moved 
from  Arkansas  to  the  Indian  Territory,  and 


to  be  trnnsferred  to  a  new  firm  of  which 
such  debtor  became  a  member,  nud  such 
c-mditor  did  not  roconl  his  mortgaiie  in  the 
ludiim  Territory  nor  take  a  new  mortgage, 
and  on  attachment  by  creditors  the  Arm 
made  a  false  statement  of  its  condition  to  the 
attaching  creditors,  and  sncb  large  creditor 
made  evasive  answer  to  such  attaching 
creditors,  and  in  reliance  on  such  stntements 
the  gotMls  wore  sold  which  formed  tbe  basis 
for  such  iittachinouts.  and  such  creditor 
afterwards  took  a  mortgage  on  the  entire 
stock  of  tbe  firm  covering  the  old  indebted- 
ness and  took  possession  thereunder,  it  was 
held  sufficient  to  sustain  a  finding  that  tbe 
mortgage  was  fraudulent  as  to  the  mort- 
gagor's creditors. 

Foster  V.  McAlester,  3  Ind.  Ter.  307,  68 
S.  W.  670. 

( 10O5)  Where  a  merchant  who  was 
largely  indebted  sold  bis  stock  to  plaintiff, 
who  purchased  In  good  faltta,  and  paid  casb 
for  about  tbc  value  of  tbe  stock,  and  the 
money  was  used  in  payment  of  the  mer- 
chant's debt  so  far  as  it  would  go,  a  finding 
that  the  sale  was  not  fraudulent  as  against 
tbe  merchnnt's  creditors  was  sustained  by 
the  evidence. 

Purcell  Wholesale  Grocery  Co.  v.  Bryant, 
6  Ind.  Ter.  78,  80  S.  W.  662. 

(1900)  In  an  action  to  set  aside  a  con- 
veyance as  In  fraud  of  creditors,  the  frand 
must  be  clearly  and  satisfactorily  proven, 
and  will  not  be  implied  from  doubtful  cir- 
cumstances which  only  awaken  suspicion. 
William  J.  Lemp  Brewing  Co.  v.  Oulon, 
17  Okla.  131,  87  Pac.  584. 

(1015)  In  such  cases.  It  Is  often  impos- 
sible to  prove  actual  fraud  and  collusion 
between  the  parties  to  tbe  conveyance,  when 
attnrked  by  third  XKrsons,  by  direct  and 
positive  evidence;  and  tbe  attacking  party 
is  often  compelled,  through  the  Inherent 
necessities  of  the  situation,  to  rely  upon 
presumptive  evidence,  growing  out  of  Indicia 
!iud  badges  of  fraud,  developed  by  the  cir- 
cumstances attending  the  transaction ;  and 
therefore,  the  range  of  inquiry  in  such  cases 
must  necessarily  be  very  extensive,  and  bring 
within  Its  scope  ail  the  circumstances  bear- 
ing upon  tbe  question. 

Wimberly  v.  Winstock.  46  Okla.  645,  140 
Pac.  238. 

{1918)  Evidence  examined,  and  found  to 
support  the  findings  and  conclusions  of  the 
trial  court  that  the  conveyance  involved  was" 
obtained  through  fraud  and  for  a  grossly  in- 
adequate consideration,  and  that  the  grantor 
was  at  the  time  mentally  incapacitated  to 
execute  such  conveyance. 

Campbell  v.  Dick,  —  Okla.  — .  172  Fae. 
783. 

S  97.   Inteot  of  grantor. 

When  a  third  person  claims  title  to  chat- 
tels seized  under  execution,  a  bill  of  sale 
executed  1^  defendant  to  a  stranger  after 
the  alleged  sale  to  tbe  claimant  Is  admissible 
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as  bearing  on  the  bona  fides  of  the  sale  to 

the  claimant. 

(1892)  McClellan  t.  Pyeatt,  SO  Fed.  6S6. 
motion  to  dlMitlss  writ  of  error  and 
vacate  supersedeas  4!)  Feil.  259,  appeal 
dismissed  (IHIHS)  163  IT.  003.  41  L. 
ed.  300,  10  Sup.  Ct.  1203. 

(1916)    The  ret'ord  examined,  and  held: 

(I)  Thnt  |)liilntlff  was  entitled  to  personal 
Judgment  aRiiinst  defendant;  (2)  that  evi- 
denc-e  was  wholly  Insuffloient  to  establish 
that  tlie  conveyance  sought  to  be  cancelled 
was  made  with  intent  to  defraud,  and  the 
demurrer  tboreto  was  in  this  teapect  properly 
sustained. 

Oliver  V.  Morford,  56  Okla.  83,  155  Pac. 
805. 

§  98.   Nature  and  circnmstanceB  of  trana- 

action. 

(1916)  The  evldeut'e  examined,  and  held 
to  fully  sustain  the  judgment  of  the  trial 
court. 

■  Potts  V.  Itubesam,  54  Okla.  408.  156  Pac, 

356. 

(II)  DISCOVEIIY,    INJUNCTION.  AND 

RECEIVER. 

3  99.  Injunction. 

(1898)  Code  Cliil  Procedure.  S  249.  pro- 
viding that  "when,  during  the  pemleucy  ot 
an  action  It  shall  appear  by  nthdavit  that 
the  defendant  threatens  or  is  nbout  to  re- 
move or  dispose  of  bis  proiicrfy  with  intent 
to  defraud  his  creditors  or  to  render  the 
jiidgu:ent  lueffectUiil,  a  temporary  injunc- 
tion may  be  granted  to  restrain  sucb  removal 
or  dlsiMJsltlon,"  applies  more  particularly  to 
actions  upon  contracts  than  to  suits  to  re- 
cover judgment  for  unliquidated  damages. 
Winaus  T.  Beidler,  6  Okla,  603,  52  Pac. 
403. 

i  100.   Appointment  of  receiver. 

(190(1)  Under  Mausf.  Dig..  S  528S  (Ind. 
Ter.  Ann.  Stat.  1899,  §  3493),  authorizing,  In 
an  action  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  the  appointment  of 
a  receiver  where  the  property  or  fund  is  In 
danger  of  being  lost,  a  bill  to  set  aside  a 
fraudulent  conveyance,  and  asking  for  the 
appohitnient  of  a  receiver  iH?nding  the  action, 
is  not  demurrable. 

Springfield  Grocerj-  Co.  v.  Thomas,  3 
Iml.  Ter.  330,  5S  S.  W.  557. 

(I)  TRIAL. 

Grounds  for  new  trial,  see  New  Trial,  §  33. 

S  101.   QuestionB  (or  jury, 

(1900)  Proof  that  the  agent  of  the  mort- 
gagees of  chattels  wa.^  u  law.ver  of  long 
stauiling  aud  considerable  practice,  and  that 
a  debt  to  himself  which  had  been  already 
partially  paid  waa  secured  by  the  mortgage, 
and  thnt  he  was  the  son-in-law  of  the  head 
of  the  firm  which  gave  the  mortgage,  aud 
who  had  previously  given  deeds  to  members 
of  his  family,  one  of  them  being  to  the  law- 
yer's wife,  which  deeds  had  been  long  with- 
held from  record,  and  that  the  mortgagors 


were  merchants,  constantly  buyiug  and  re- 
lilenlnblng  their  stock,  and  stauding  In  need 
cif  credit  Is  snfHelent  to  go  to  the  jury  on 
the  question  erf  his  connection  with  the 
scheme  of  the  mortgagors  to  execute  the 
mortgage  for  the  purpose  of  defrauding  their 
unsecured  cred  1  to  rs.  Jnd  gmen t  ( 1900 )  8 
Okla.  239.  60  Pac.  534,  affirmed. 

Browning  v.  De  Ford,  178  U.  8.  196,  44 
U  ed.  1033.  20  Sap.  Ct.  876. 

(1900)  Where  the  question  to  be  deter- 
mined was  whether  a  sale  of  wheat  was 
accompanied  by  Immediate  delivery  and 
change  of  possession,  and  there  was  no  evi- 
ilence  from  which  it  could  be  fairly  inferred 
that  any  open  positive  change  ever  took 
place,  and  there  was  no  sucb  evidence  of 
ileliveiy  as  the  circumstances  of  the  case 
would  reasonably  allow,  the  court,  on  de- 
ri'.urrer  to  the  evidence,  was  bound  to  hold 
it  as  a  matter  of  law  that  the  attempted  sale 
w:ia  fraudulent  as  to  the  creditors  of  the 
vendor. 

Walters  v.  Ratliff.  10  Okla.  262,  61  Pac. 
1070. 

(1900)  Where  co^iplainaut  attached  de- 
Teudants  stock  of  goods  on  the  ground  that 
be  had  disposed  of  them  in  fraud  of 
t-reditors,  and,  to  prove  the  allegation,  showed 
that  the  defendant,  when  pressed  by  bis 
creditors^  sold  goods  at  cost,  and  after- 
wards executed  a  deed  of  trust  conveying 
them  to  one  of  his  employes,  who  began 
.selling  them  at  auction  at  their  cost  value; 
held  that  the  direction  of  a  verdict  in  favor 
of  defendant  was  proper,  since  plaintiff 
Tailed  to  prove  the  allegation  of  fraud. 

Simmons  Clothing  Co.  v.  Davis,  3  Ind. 
Ter.  374,  58  S.  W.  653. 

(1902)  Where  one  seeks  to  attach  a 
fraudulent  character  to  a  number  of  acts, 
each  of  which  is  lawful  In  itself,  he  must  go 
further  and  show  that  they  were  done  with 
a  friiudulent  intent  and  for  a  fraudulent 
iiuniose;  and  whether  they  were  so  done  or 
not  is  a  question  of  fact  which  must  be  sub- 
mitted to  the  jury,  wlien  there  Is  evidence 
justifying  its  aubmisaion. 

Foster  V.  McAlester.  114  Fed.  145. 

(1011)  Where  the  facts  are  undisputed, 
it  is  for  the  court  to  determine,  as  a  question 
t>t  law.  whether  such  facts  show  such  an 
actual  and  continued  change  of  possession  as 
will  render  a  transfer  of  personid  proi)erty 
valid  as  against  creditors  of  the  seller. 
Cochran  Grocery  Co.  v.  Harris,  28  Okla. 
713,  116  Pac.  185. 

(1911)  The  provisions  of  Snyder's  Com- 
piled I>aws,  §  2933,  "that  every  transfer  of 
lier.^oiml  property  other  than  a  thing  in  ac- 
tion is  conclusively  presumed,  if  made  by  a 
Iterson  having  at  the  time  the  possession  or 
control  of  the  property,  and  not  accompanied 
'>y  an  lumiediate  delivery,  and  followed  by 
■\u  actual  and  continued  change  of  iwsses- 
sion  of  the  things  transferred  to  be  fraudu- 
lent aud  therefore  void,  against  those  who 
are  his  creditors  while  he  remains  in  posses- 
sion," etc.,  do  not  apply  to  a  mortgagee's  sale. 
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and  do  not  render  such  sales  raid  as  a  matter 
of  law,  though  the  purchaser  leaves  the  proft- 
erty  In  the  possession  of  the  mortgagor. 
Taylor  v.  Wooden,  30  Okla.  6,  118  Pac. 
372. 

§  102.  Inetrnctions. 

(1802)  In  an  action  to  set  aside  an  at- 
leged  fraudulent  sale  of  personal  property, 
an  liistnictlcii  thHt  fraud  is  never  presumed, 
but  must  be  proved,  Is  not  reversible  error 
because  it  falls  also  to  state  thnt  fraud,  like 
liny  other  fact,  may  be  proved  by  circum- 
stiiQtial  evidence. 

Baer  \.  Rooks,  50  Fed.  89S. 

(lSf>3)  Where  a  person  is  In  possession  of 
a  stock  of  goods,  not  only  as  mortgagee,  but 
as  vendee,  an  in^tnicttoii  as  to  the  frnudu* 
lent  character  of  the  mortgage.  Ignoring  the 
sale,  is  misleading. 

Chandler  v.  Colcord,  1  Okla.  260,  32  Pac. 
330. 

(1806)  Where  in  an  nttacfam«it  action 
plaintiff  sought  to  recover  for  goods  sold 
defendants,  ;ind  Interplenders  claimed  under 
a  chattel  mortgage  given  them  by  defend- 
ants, which  mortgiige  plaintiff  alleged  was 
fraudulent  as  to  creditors ;  and  the  court 
adiiiitt<Ml  evidence  that  the  parties  did  not 
know  that  the  mortgage  covered  notes  and 
accounts,  and  that  consequently  no  fraudu- 
lent intent  was  imputable  to  them  on  that 
account;  held  that  an  instruction  that  the 
instrument  relied  on  by  interpleaders  was 
on  Its  face  a  mortgage  purijortbig  to  convey 
all  defendant's  cboses  In  action,  and  that  If 
the  Jury  found  from  the  evidence  that  it 
was  the  understanding  of  nil  the  parties 
that  the  words  "ehosea  in  action"  were  In- 
tended to  embrace  the  notes  and  ac<-ounts  of 
the  mortgagors,  and  that  the  mortgagors 
were  to  remain  in  possession  of  any  of  the 
property  and  use  and  dispose  of  it  as  their 
own.  and  that  they  did  so  use  and  disiw^e 
of  it.  the  instrument  would  be  void  as  to 
attaching  creditors,  and  the  finding  should  be 
for  plaintiffs,  notwithstanding  the  terms  of 
the  mortgage  In  reference  to  the  mortgagee's 
custody  and  control  of  the  property,  was  as 
favorable  to  Interpleaders  as  the  facts  war- 
ranted. 

Swofford  Bros.  Dry-Goods  Co.  v.  Smlth- 
McCord  Dry  Goods  Co.,  1  Ind.  Ter.  314, 
37  S.  W.  108. 

(1806)  A  charge  that  If  the  mortgage 
attacked  as  In  fraud  of  creditors  was  exe- 
cuted, not  alone  to  secure  an  Indebtedness, 
but  also  to  protect  Uie  mortgagor's  property, 
and  to  hinder  and  delay  creditors,  and  that 
fact  was  known  at  the  time  by  the  mort- 
g:igees,  the  instrument  would  he  fraudulent 
and  void  as  to  creditors,  was  not  erroneous, 
when  taken  in  connection  with  other  instruc- 
tions correctly  stating  the  rules  as  to  what 
It  was  necessary  for  the  Jury  to  And,  as  to 
the  fraudulent  Intent  of  the  mortgagor,  and 
as  to  the  knowledge  of  and  participation  in 
the  fraud  by  the  mortgagees. 

Swofford  Bros.  Dry-Goods  Co.  v.  Smtth- 

McCord  Dry-Goods  Co.,  1  Ind.  Ter.  814, 

37  8.  W.  108. 


An  instruction  that  if  a  person  turned  the 
proi>erty  jiurchased  over  to  another,  who  was 
ills  agent,  the  former  was  In  the  "actual" 
]iossession  thereof,  while  technically  incor- 
i-ect,  is  not  prejudicially  erroneous,  where, 
if  the  word  "constructive"  had  been  used,  the 
legal  result  would  have  been  the  same. 
(18i)S)  Masters  v.  Teller.  7  Okla.  668,  56 

Piic.  1067:  (1890)  Masters  v.  Teller, 

8  Okla.  271,  56  Pac,  1067. 

§  103.   Verdict  and  findings. 

(IftOS)  Where  the  evidence  to  support  an 
attachment  sued  out  on  the  ground  of  fraudu- 
lent conveyance  of  the  debtors  property 
shows  a  sale  in  hulk  of  a  stock  of  mercban- 
lise  levieil  on,  but  the  court  finds  that  such 
sale  was  In  fact  made  in  good  faith,  such 
Inding  overthrows  the  statutory  presumption 
of  fraud  arising  from  such  a  sale  under  Sess. 
Laws  1003.  p.  240.  eh.  30,  i  1,  requiring  the 
dissolution  of  the  attachment. 

Williams  t.  Fourth  Nat.  Bank,  15  Okla. 
477,  82  Pac.  406, 


(J)  REVIEW. 

§  104.   FrcBenlation  and  reGervation  fai  lovrer 
court  nf  grounds  of  review. 

(18!)S)  Exception  to  the  overruling  of  a 
motion  by  chattel  mortgstgees  for  a  per- 
emptory Instruction  In  their  favor,  on  the 
ground  tliat  plaintiff  In  attachment  has 
failed  to  show  any  title  to  or  lien  upon  the 
iiiort>:agod  proi>eity,  does  not  raise  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
justify  submitting  to  the  jury  the  question 
as  to  whether  mortgagees  had  participated 
in  alleged  fraud  of  the  mortgagor  in  the  exe- 
cution of  tlie  mortgage. 

Swofford  Bros,  Dry-Goods  Co.  v.  Smtth- 
MeCord  Dry-Goods  Co.,  85  Fed.  417. 

FRAUDULENT  REPRESENTATIONS. 

"^ee  Fraud. 

Affecting  validity  of  contract  for  sale  of 
land,  see  Vendor  and  Purchaser,  {  0. 

.Vfl'e<-ting  validity  of  contract  of  surety,  see 
Principal  and  Surety,  S  15. 

Definition  of,'  see  Fraud,  {  8. 

Gist  of.  see  Fraud,  {  8. 


FREEHOLDERS. 

Qualifications  of  jurors,  see  Jury,  I  32. 

FRIVOLOUS  APPEALS. 
Dismissal,  see  Appeal  and  Error,  I  450. 

FUGITIVES. 

Apjienl  of  fugitive  will  not  be  considered, 
see  Criminal  Law,  S  681. 

Case  of  not  considered  by  Criminal  Court  of 
Appeals,  see  Criminal  Law,  §  681. 

Constitutional  guaranty  not  infringed  by  re- 
quirement of  sen-ice  letter,  see  Constitu- 
tional Law,  S  64. 
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Discretion  of  the  Criminal  Court  of  Appeals 
R8  to  disposal  of  appeal,  see  Criminal  Law, 
8  681. 

Dismissal  of  ai^al  of,  see  Criminal  Law, 
i  681. 

Information  for  concealment,  see  Indictment 

and  Information,  I  71. 
Limitations  against,  see  Criminal  Law,  S  85. 
Proof  of  motive  for  escape  and  fllgbt,  see 

Criminal  Law,  S  193. 
Proof  cliat  plaintiff's  brother  is  a  fugitive, 

see  Appeal  and  Error,  8  631. 
Who  are  fugitives,  see  Extradition,  8  5. 


FULL  FAITH  AND  CREDIT. 


Judgment  in  sister  state  in  divorce  proceed- 
ings granting  custody  of  minor  children, 
see  Habeas  Corpus,  8  64. 

To  foreign  Judgments,  see  Judgment,  f|  336- 
344. 


FUNDING  BONDS. 

By  municipal  corporation,  see  ARieal  and 
Error,  8  70. 

Judgment  determining  validity  and  issue, 
see  Judgment,  I  232. 

Proceeding  to  procure  Issuances  of,  see  Ap- 
peal and  Error,  f  672. 

FUNDS. 

Of  territories,  see  Territories,  18  10,  12. 
School  funds,  see  Schools  and  School  Dis- 
tricts. If  5,  7. 

FUTURE  ADVANCES. 

Lien  and  priority  of  mortgage  securing,  see 
Chattel  Mortgages,  S  5SL 

FUTURE  DELIVERY. 

Contracts  for,  discharged  on  payment  of 
differences  in  value  invalid,  see  Gamins, 
8  5. 


GAME. 

This  topic  INCLUDES  wild  animals  pursued  for  sport  or  iiroSt,  and  laws  and  regu- 
lations for  their  preservation. 

It  EXCLUDES  the  offense  of  cruel^  to  animals  (Animals) ;  and  the  law  relating 
to  flsb  (Fish). 

Analysis. 

§  1.    Power  to  x>rotect  and  regulate. 

§  2.   Constitutional  and  statutory  provisions. 

§  3.  Offenses. 

§  4.    Penalties  for  violations  of  regulations. 
§  5.   Criminal  prosecutions. 

Cross-Refer  ences. 

Expenses  of  game  and  fish  warden,  see  |  Regulations  as  to  Bfaii)ment  of  game  In  inter- 
States,  8  31.  j    state  commerce,  see  Commerce,  %  8. 


3  1.   Power  to  protect  and  regulate. 

(1910)  The  territory  of  Oklohoma  had 
the  power  to  provide  that  gnine  killed  in 
the  territory  should  not  t)e  shipped  out  of 
the  territory,  although  killed  during  the  open 
season, 

Rupert  V.  United  States,  181  Fed.  87. 

S  2.   Constitotionai  and  Btatutory  provisionB. 

(1006)  Sess.  I^W8  1903.  p.  168,  ch.  16,  8  3, 
providing  that  any  agent  or  employe  of  a 
common  carrier  or  private  individual  who 
shall  receive  for  transportation  any  birds 
and  animals  named  shall  be  guilty  of  a  mis- 
demeanor and  fined  Is  not  unconstitutional. 
Cameron  t.  Territory.  16  Okta.  684,  S6 
Pac.  68. 


§  3.  Offenses. 

(1909)  In  n  prosecution  for  violation  of 
S  .'I.  ch.  15.  p.  16S,  r>aws  1903,  the  Intent  or 
pui-'wse  of  the  defeudimt  in  having  posses- 
sion of  iiunlf  was  mateiial,  and  It  was  error 
for  the  court  to  refuse  to  permit  the  defend- 
ant, testifying  In  bis  own  behalf,  to  state  his 
Intention  and  purpose  wit^  regard  to  the 
|)ossession. 

Snow  v.  State.  8  Okla.  Or.  291,  105  Pac. 
575. 

§  4,   Penalties  for  violations  of  regtdations. 

(1909)  The  violation  of  9  4.  ch.  15,  p.  168, 
i,aws  Okla.  Ter.  1903,  relating  to  the  carry- 
ing or  handling  of  game  by  common  carriers 
or  private  persona,  constitutes  an  ofltose 
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wltbfn  the  meaning  of  i  10  of  the  Organic 
Act  (Act  of  Cong.  May  2,  1800,  ch.  182,  20 
Stat.  87),  and  a  civil  action  brought  for 
recovery  of  the  statutory  penalty  must  be 
prosecuted  within  the  county  vphere  the  vio- 
lation is  alleged  to  have  occurred. 

Chicago,  K.  I.  &  P.  E.  Co.  v.  Territory, 
25  Okla.  238,  105  Pac.  677. 

S  5.  Criminal  prosecutions. 

(19U9)  An  Instroction  to  the  effect  that 
possesBlon  of  a  large  Quantity  of  quail  would 
be  unlawful  and  would  authorize  conviction 
is  not  authorized  by  the  statute  under  which 
tile  prosecution  was  bad. 

Snow  V.  State,  S  Okla.  Cr.  281,  105  Pac. 
576. 

(1909)  It  was  error  for  the  court  to  in- 
Btnut  the  jury  that  possession  of  quail  alone 
was  sufficient  to  warrant  a  conviction. 

Snow  T.  State.  S  Okla.  Cr.  291.  105  Pac. 
67S. 


(IDIO)    An  Indictment  under  Act  May  25, 

1900,  ch.  553  (31  Stat  188,  U.  S.  Comp.  Stat. 

1901.  p.  3181).  §  3,  was  held  sufficient,  where 
it  alleges  that  qunils  were  killed  "with  in- 
tent and  for  the  purpose  of  being  shipped 
iind  transported  out  of  the  territory,"  with- 
out alleging  the  month  In  which  they  were 
killed;  and  this  Is  true  of  an  Indictment 
under  §  4  of  such  statute,  for  failure  to  prop- 
erly mark  packages  containing  the  bodies  of 
dead  quails. 

Rupert  V.  United  States,  181  E^ed.  87. 

GAME  AND  FISH  WARDEN. 

Expenses— Reimburaement,  see  States,  i  81. 
i 


GAMING. 

This  topic  INCLUDES  wagers  or  agreements  to  risk  money  or  property  In  a  contest 
or  cliance  where  one  may  be  the  gainer  and  the  other  the  loser;  and  liability  therefor, 
civil  and  criminal. 

It  EXCLUDES  lotteries  (Lotteries). 

Analysis. 

I.   Gambling  Contracts  and  TnuuactionB. 

(A)  Nature  and  Validity. 
§  1.   What' law  governs. 

I  2.  Games,  sports,  and  contests. 

§  3.  Speculative  transactions  and  dealings. 

§  4.   In  general. 

§  5.   Agreements  for  payment  of  differences. 

(B)  Rights  and  Remedies  of  Parties. 

§  6.  Parties  to  bet  or  game. 

§  7.   Recovery  of  payment. 

§  8.  Stakeholders. 

§  9.   Rights  and  liabilities  in  general. 

§  10.  Actions. 

§  U.   Time  to  sue  and  limitations. 

§  IZ   Evidence. 

§  13.   Trial,  judgment,  and  review. 

XL   Penalties  and  Forfeitures. 

§  14.    Searches  and  seizures. 

UL   CrimiiMil  Responnbility. 

(A)  Offenses. 

§  15.  Nature  of  offense  of  gaming. 

§  16.  Constitutional  and  statutory  provisions. 

§  17.  Elements  of  criminal  gaming. 

§  18.   Game,  event,  or  hazard. 

§  19.   Bet  or  stake. 
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§  20.  Games,  sports,  and  devices  prohibited. 

§  21.  Playing  or  betting. 

§  22.   In  general. 

§  23.   Public  place,  house,  or  resort. 

§  24.  Keeping  or  exhibiting  gaining  taUe,  device,  or  implements. 

§25.  Keeping  gaming  house  or  place  for  betting  or  gaming. 

§  26.  Persons  liable. 

(B)    Prosecution  and  Punishment. 

§  27.  Jurisdiction. 

§  28.  Indictment  or  information. 

§29.   Requisites  and  sufficiency  in  general. 

§30.   Description  of  game,  device,  or  implements. 

§  31.   Description  of  bet  or  stake. 

§  32.   Keeping  house  or  place. 

I  33.   Ownership  and  use  of  house  or  place. 

§  34.   Issues,  proof,  and  variance. 

§  35.  Evidence.  y 

§  36.   ■  Admissibility. 

§  37.   Weight  and  sufficiency. 

Cross-References. 


See  Lotteries. 

Making  bet  or  wager  upon  the  result  of  elec- 
tion, see  Elections,  S  82. 

Offense  of  conducting  poker  game  a  felony, 
see  Criminal  Law,  §  584. 

Pernilttinp  ganiliiing  where  intoxicating 
U(|uors  are  sold,  see  Intoxicating  Liquors, 
i  39. 


Pemons   playing   prohibited   game,  aceom- 
jpllce  one  with  the  other,  see  Criminal 

Law.  S  275. 
Professional  gambler,  see  Vagrancy,  8  1. 
Hecovery  of  money  lost  at  gambling,  see  A|> 

Itetil  !'nd  Error,  8  631. 
Uiglit  to  demand  return  of  money  by  stake 

holdpr.  Si*  Contracts,  §  63. 
Severance  in  prosecution,  see  CrimiDal  I,aw, 

I  343. 


I.   GAMBUNG  CONTRACTS  AND  TRANS- 
ACTIONS. 

(A)  NATURE  AND  VALIDITY. 

S  1.   What  law  govema. 

<1912)  Where  a  customer  orders  a  firm 
of  broilers  to  purchase  and  sell  grain  for 
him,  the  valfility  of  the  trananction  Is  gov- 
erneil  by  the  laws  of  the  state  where  the 
puvchiises  nnd  sales  are  made. 

Wilhite  V.  Houston,  200  Fed.  300. 

S  2.   Games,  sports,  and  ecmtests. 

(1!)13>  Gaming  Is  an  offense  at  the  com- 
mon law,  and  a  wager  on  the  result  of  any 
contest  of  chance,  skill,  or  atrength  between 
men  and  beasts,  or  men  or  beasts,  constitutes 
gaming. 

State  V.  I.awrence,  9  Okla.  Cr.  16,  130 
Pae.  508. 

(1013)  Bets  publicly  and  openly  made  In 
the  presence  of  and  among  an  assembly  of 
men.  women,  boys  and  girls  witnessing  a 
game  of  baKehnll  are  prohllilted  liy  Comp. 
I41WS  1009,  !  27S2. 

State  V.  I.awrence,  9  Okla.  Cr.  16,  130 
Pae.  508. 

S  3.  Speculative  transactions  and  dealings. 
S  4.   In  generaL 

(1021)  To  establish  a  wagering  contract 
there  must  be  comiMtent  evidence  that  not 


(mly  the  party  on  the  one  aide  but  the  parties 
of  both  sides  thereof  had  that  pernicious 
intention,  anil  that  the  brokers  participated 
in  or  were  aware  of  that  intention. 
Gettys  V.  ^'ewburger,  272  Fed.  209. 

(1921)  A  customer  buying  cotton  for  fu- 
ture delivery  through  a  broker  has  t^at 
riglit  on  the  same  day  to  sell  an  equal 
iniount  and  settle  both  contracts  by  set-off 
and  ringing  off  on  the  payment  or  receipt 
of  tlie  difference  on  that  day. 

Gettys  V.  Newhni^r,  272  Fed.  200. 

(1921)  A  contract  of  sale  for  future  de- 
ll vei?  Is  not  a  wagering  contract  where  the 

Iinrtles  Intend  to  close  out  the  contract  and 
sell  their  obligations  without  delivering  or 
imylng  for  the  commodity  by  sales,  direct 
-:et-offs,  or  ringing  off  before  the  times  for 
ilellvery  siieclfied. arrives. 

Gettys  V.  Newburger,  272  Fed.  209. 

(11)21)    An  agreement  for  consideration 
to  purchase  shares  of  stock  guaranteeing  Its 
value  was  held  not  Illegal  or  In  violation  of 
the  statute  prohibiting  gambling  in  futures. 
Young  V.  Stephenson,  82  Okla.  239,  200 
Pac.  225. 

S  5.   Agreements  for  payment  of  differ* 

ences. 

( 1921 )  Contracts  for  future  dellrerr 
which  are  Intended  to  be  discharged  by  the 
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payment  of  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
of  performance,  are  Invalid  and  a  broker's 
contract  ft>r  commissions  therefor  Is  unen- 
forceable if  he  is  aware  of  such  Intsntlrai. 
Gettys  T.  Newbnrger,  272  Fed.  209. 

(1S>21)  "Dealing  In  futures"  Is  purely  a 
speculative  transaction,  In  which  there  is  an 
aRreement  to  sell  for  future  delivery,  but 
at  the  time  of  sale  there  is  no  intention  that 
delivery  will  be  executed.  The  party  selling 
does  not  at  the  time  have  or  expect  to  have 
the  property  contracted  to  be  sold,  nor  does 
the  purchaser  expect  to  receive  the  property ; 
it  being  the  understanding  of  the  ijartles  that 
at  the  appointed  time  the  purchaser  Is  merely 
to  receive  or  pay  the  difference  between  the 
contract  and  the  market  price.  Such  con- 
tracts are  void,  as  contrary  to  public  policy, 
and  which  the  law  will  not  sustain. 

Jacobs  V.  Hyuds  &  Co.,  —  Okta.  — ,  200 
Pac.  162. 

(B)  BIGHTS  AND  REMEDIES  OF  PAR- 
TIES. 

§  6.   Parties  to  bet  or  game. 

S  7.   Recovery  of  paymenL 

(1017)  A  third  person  whose  mon^, 
without  the  consent  or  connivance,  has  been 
lost  at  gambling  by  another,  may  recover 
same  in  an  action  at  law  against  the  person 
or  persons  winning  and  receiving  the  same ; 
and  all  persons  concerned  In  conducting  a 
system  of  gambling,  whether  as  principals 
or  agwits,  by  which  such  money  is  so  lost, 
may  be  made  to  respond  in  damages  to  the 
owner  of  the  money  to  the  extent  of  the 
amount  so  lost.  ^ 
Becker  v.  Fitch,  66  Okla.  57,  167  Pac. 

202. 

S  8.  Stakeholders. 

{  9.   Rights  and  liabilities  in  general. 

(1896)  While  money  wagered  remains  in 
the  hands  of  the  stakeholder,  either  better 
may  rescind  the  wager  and  enforce  his  claim 
against  the  stakeholder. 

Dunn  V.  Drummond,  4  Okla.  461.  61  Pac. 
656. 


§  12.   Evidence. 

(1912)  The  mere  fact  that  in  a  grain 
transaction,  no  grain  was  actually  delivered 
or  received,  but  the  sales  and  purchases 
were  set  off  against  each  other  according 
to  the  custom  of  exchanges,  does  not  show 
that  it  was  illegal. 

Wilhite  V.  Houston.  200  Fed.  390. 

(1912)  In  an  action  by  brokers  on  ac- 
count for  mon^s  advanced  by  them  for  de- 
fendant In  the  purchase  and  sale  of  grain 
on  exchanges,  on  defendant's  orders,  where 
defendant  sets  up  the  defense  that  the  trans- 
actions were  mere  wagers  upon  fluctuations 
f  the  market,  the  burden  is  upon  him  to 
prove  such  allegation. 

WUhite  V.  Houston,  200  Fed.  390. 

(1916)  The  evidence  examined,  and  held 
to  establish  clearly  and  unmistakably  that 
the  transactions  Involved  In  the  contract 
upon  which  recovery  Is  sought  constituted 
'dealing  In  futures,"  such  as  are  denounced 
by  the  statutes  of  this  state. 

Ooffe  &  Olarkencr  v.  WUhlte,  56  Okla. 
394,  156  Pac.  169. 

(1017)  Before  a  third  person  can  recover 
money  lost  by  another  at  gambling,  the 
evidence  must  show  that  the  money  belonged 
to  such  third  person;  tiiat  It  came  into  the 
iwssession  of  another  who  wagered  or  bet 
the  money  and  lost  the  same;  that  the  per- 
son sued  won  the  money,  either  as  principal 
or  ds  agent ;  and  that  the  complaining  party 
did  not  i.>onsent  to  or  connive  at  the  money 
being  bet  or  wagered. 

Becker  v.  Fitch,  66  Okla.  67,  167  Pac. 
202. 

(1917)  In  an  action  for  damages  for 

money  alleged  to  have  t>een  bet  and  lost  by 
another,  there  should  be  some  evidence  of  a 
definite  amount  lost;  the  jury  ought  not  to 
be  permitted  to  speculate  as  to  the  amount, 
but  their  verdict  should  represent  an  intelli- 
gent finding  as  to  the  amount  based  upon 
legal  11  nd  competent  testimony  in  the  case. 
Becker  v.  Fitch,  66  Okla.  S7,  167  Pac. 
202. 


S  10.  Actions. 

S  11.   Time  to  soe  and  Umiutions. 

(1901)  Under  Mansf.  Dig.,  83406  (Ind 
Ter.  Ann.  Stat  1890,  S  2340),  making  all 
Judgmiraits  and  notes  for  which  the  consid- 
eration is  money  or  property  won  on  a  bet 
or  wager  void,  and  Mansf.  Dig.,  §  3403  (Ind. 
Ter.  Ann.  Stat  1899.  5  2337.)  authorizes  a 
recovery  of  any  money  or  property  lost  on 
any  wager  from  the  person  winning,  if  the 
suit  be  commenced  within  ninety  days  after 
paying  over  the  money  or  property;  held 
that  the  answer  of  an  Indorser  on  a  note, 
setting  up  that  the  indorsement  had  been 
mode  as  a  bet  on  a  horse  race,  presented  a 
good  defense,  ttiough  It  was  in  effect  an 
attempt  to  recover  the  property  lost  on  the 
race,  and  was  filed  more  than  ninety  days 
after  the  bet  was  paid. 

Boff  T.  Harmon,  4  Ind.  Ter.  91,  64  S. 
W.  765. 


(1921)  Defendant's  evidence  strongly 
tending  to  show  that  contracts  for  the  sale 
of  cotton  for  future  delivery  were  not  made 
with  the  intention  to  settlement  by  the  mere 
payment  or  receipt  of  the  difference  between 
the  contract  and  market  prices;  that  they 
were  closed  out  anil  settled  long  before  the 
dates  of  delivery  fixed  in  the  contracts. 
Gettys  V.  Newbuiger,  272  Fed.  209. 

(1921)  The  putting  up  of  margins  with  a 
broker  by  the  customer  to  protect  the  former 
Is  not  evidence  that  the  parties  to  the  con- 
tmct  had  the  pernicious  intention  to  settle 
by  the  mere  payment  of  differences  between 
the  contract  and  market  prices  or  that  the 
brokers  were  aware  of  such  Intention. 
Gettys  v.  Newburger,  272  Fed.  209. 

(1921)  The  fact  that  the  contracts  for 
future  delivery  of  cotton  made  through  the 
New  York  exchange  and  disposed  of  without 
the  delivery  of  any  cotton  called  for  many 
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times  the  total  receipts  of  cotton  In  New 
York  did  not  evidence  that  such  contracts 
are  made  with  the  intention  of  settling  them 
by  the  payment  of  differences  between  coa- 
tract  and  marltet  prices, 

Gettys  T.  Neirt>urKer,  272  Fed.  209. 

(1921)  It  is  not  admissible  in  evidence  as 
tending  to  prove  that  the  particular  contract 
of  sale  for  future  delivery  was  a  wagering 
contract  to  show  that  the  larger  portion  of 
all  the  deaUogs  of  a  cotton  broker  or  cus- 
tomer was  of  that  character. 

Gettys  V.  Newburger,  272  Fed.  209. 

(1921)  A  broker's  knowledge  of  and  par- 
ticipation in  a  contract  ot  sale  for  future 
delivery  where  the  intention  was  to  settle 
by  dllterence  In  contract  price  and  market 
value  may  be  proved  by  admissions  against 
Interest,  acts  aud  conduct  ot  the  parties. 
Gettys  V.  I^ewburger,  272  Fed.  209. 

(1^)  The  1^1  presumption  Is  that  In 
contracts  of  sale  for  future  delivery,  the 
parties  Intended  to  close  tbem  out  by  legal 
methods  of  sales,  direct  set-offs  or  ringing 
off  twfore  time  of  delivery. 

Gettys  V.  Kewburger.  272  Fed.  209. 

(1021)  Contracts  for  the  sale  or  purchase 
of  grain  on  the  great  public  exchanges  of 
the  country  for  future  delivery  in  accord- 
ance with  its  by-laws,  rules  and  settled 
usages,  are  valid. 

Gettys  V.  l<iewborger,  2T2  VeO.  209. 

(1921)  Q^he  legal  presumption  is  that 
transactions  between  parties  are  not  con- 
trary to  law,  and,  when  the  fact  does  not 
appear  on  the  face  of  the  transaction,  that 
such  transaction  is  a  gambling  or  wagering 
contract  or  against  public  policy  Is  upon  the 
party  asserting  that  fact. 

Young  V.  Stephenson,  82  Okla.  239,  200 
Pae.  225. 

1 13.  Trial,  jadgnunt,  and  review. 

(1921)    If  the  Intent  of  the  parties  is  a 

necessary  element  in  determining  whether 
the  contract  Is  a  wagering  contract  or  a  mere 
device  to  avoid  the  statute,  the  question  of 
the  intention  of  the  parties  is  a  question  of 
fact  for  the  Jury. 

Youug  V.  Stephenson,  82  OlUa.  239,  200 
Pac.  220. 

IL  PENALTIES  AND  FORFEITURES. 

{ 14.  Searches  snd  seisnrei. 

(1915)  Where,  in  a  raid  by  the  sheriff 
npon  an  alleged  gambling  room,  certain 
gambling  tables,  implements  and  apparatus, 
and  a  sum  of  money  were  seized,  and  later, 
the  gambling  paraphernalia  were  destroyed 
and  the  money  ordered  to  be  paid  over  to 
the  county  treasurer,  it  was  held  error,  as  to 
the  action  regarding  the  seizure  and  disposal 
of  said  money. 

Miller  V.  State  ex  rel.  Holt,  46  Okla.  674, 
149  Pac.  864. 

<191fi)  Rev,  Laws  1910,  U  2506,  2507,  do 
not  furnish  authority  for  the  seizure  and 


destruction  of  money,  as  being  "an  article 
or  apparatus  suitable  to  be  used  for  gamb- 
ling purposes." 

Miller  T.  State  ex  reL  Holt  46  Okla.  674, 
149  Pac.  864. 

m.  CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

9  15.  Nature  of  offense  of  gsming. 

(1913)  Under  Rev.  laws  1910,  J  2498, 
providing  that  any  person  who  deals,  plays, 
carries  on,  opens^  or  conducts,  either  as 
owner  or  empk>ye,  any  game  of  roulette, 
craps,  etc..  Is  gull^  of  a  mldemeanor,  etc, 
It  was  held  that,  in  the  prosecutloD  under 
such  section,  it  was  essential,  to  sustain  a 
conviction,  to  prove  that  accused  opened  op 
a  game  of  craps  that  was  played  for  mtmey, 
and  that  the  game  was  played  by  some  per- 
son  at  accused's  place  of  businewi  for  money, 
checks,  or  other  representatives  of  value. 
NoU  T.  SUte,  10  Okla.  157,  135  Pac  287. 

S  16.  Cuislibitional  and  itstatory  provisiimB. 

(1310)  The  words  "or  any  device"  osed 
in  Snyder's  Stat.  I  2422,  include  eveiT 

scheme,  plan,  or  conception  by  which  the  per- 
son who  conducts  such  house,  room,  or  place 
for  betting.  Induces  and  enables  the  public 
to  bet  or  wager  on  any  game  whatsoever. 
James  v.  State,  4  Okla.  Or.  60,  103,  113 
Pac.  226. 

(1910)  It  was  the  purpose  of  the  legisla- 
ture in  adopting  Snyder's  Comp.  Laws  1909. 
9  2422;  to  effectually  suppress  the  keeping 
of  every  kind  of  public  gaming  house,  room, 
or  place  In  the  state  of  Oklahoma,  not  only 
those  then  in  existence,  but  also  those  that 
might  subsequoitly  be  devised  and  inac- 
ticed. 

James  r.  State,  4  Okla.  Or.  60,  lOS.  113 
Pac  226. 

9  17.   Elements  of  criminal  gaming. 

9  18.   Gaming,  event,  or  haiard. 

(1910)  The  word  "gaming"  has  no  tech- 
nical meaning,  but  includes  every  omtrlvance 
or  Institution  which  has  for  its  object  any 
sport,  recreation,  or  amusement  for  the  pub- 
lic upon  which  money  or  any  other  artide 
of  value  can  be  won  or  lost  by  the  result  of 
such  contrivance  or  institution. 

James  v.  State,  4  Okla.  Cr.  60,  108,  118 
Pac  226. 

Gaming  Includes  all  contests  of  strength, 
skill,  or  chance,  between  men  or  beasts,  rxpoa 
the  result  of  which  a  wager  is  laid. 

(1910)  James  v.  State.  4  Okla.  Cr.  fia 
103,  118  Pac  226;  (1911)  Gheeves  t. 
State,  5  Okla.  Cr.  361,  114  Pac.  1125. 

S  19.   Bet  or  stake. 

(1907)  It  Is  not  criminal  to  play  at  or 
conduct  any  of  the  gambling  games  prohib- 
ited by  Wilson's  Itev.  &  Ann.  Stat  1908, 
9  2617.  unless  the  same  are  open  or  conduct* 
ed  for  money,  cheeky  credits,  or  something 
representing  value 

Proctor  V.  Territory,  18  OUa.  878,  SB 
Pac  889. 
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1 20.  Gnnes,  tportt,  and  devices  prohibited. 

(1910)  To  be  gnilt7  of  violating  Snyder's 
Gomp.  Laws  1909,  fi  2422,  tbe  ac-cused  must 
deal,  iday,  carry  on,  open,  or  conduct  tbe 
game  upon  wblch  money  or  otber  representa- 
tive of  value  is  wagered;  and  tbe  game  wbicb 
be  so  dealer  plays,  carries  on,  opens  or  con- 
ducts must  be  one  of  tbose  specially  men- 
tioned in  the  section,  or  some  banking  or 
percentage  game  played  with  dice,  cards,  or 
some  other  device. 

James  t.  State,  4  Okla.  Cr.  &S7,  112 
Pac.  944. 

(1913)  The  prohibitions  contained  in 
Comp.  Laws  1909,  fiS  2422,  2426,  do  not  alone 
extend  to  those  who  deal  or  play  or  conduct 
the  various  games  of  chance  therein  speci- 
fied, but  such  prohibition  extends  to  tbe 
carrying  on  of  or  opening  of  any  euch  pro- 
hibited game,  and  the  use  therein  of  any 
device;  and  any  table  or  otber  device,  nec- 
essarily adapted  to  the  use,  aud  necessarily 
used  in  the  carrying  on  of  any  such  game. 
Is  a  gambling  device  In  contemplation  of 
law,  and  the  setting  up  or  u^ng  of  such 
table  or  device  is  problbited;  and  an  infor- 
mation under  such  sections,  charging  the  de- 
fendant with  permitting  certain  tables  to  be 
set  up  and  used  tor  the  purpose  of  gambling 
in  rooms  occupied  by  hiui  and  under  his  con- 
trol, charges  a  public  offense. 

Moore  v.  States  0  Okla.  Cr.  9,  130  Pac. 
017. 

(1919)  A  slot  machine  which  delivers  an 
article,  the  sale  price  of  which  Is  the  coin 
deposited  In  the  machine,  and  In  addition 
thereto  sometimes  delivers  certain  trade 
chectEs  ranging  in  quantity  and  value  from 
two  to  twenty  times  tbe  value  of  the  coin 
deposited,  and  also  indicates  before  each 
particular  play,  but  does  not  indicate  what 
will  be  delivered  on  any  subsequent  piny,  is 
prohibited  from  being  set  up  and  operated 
in  a  place  of  business  under  Sess.  Laws  1913, 
cfa.  12S,  8  4,  and  Sess.  Laws  1916,  cb.  26,  8  4. 
State  v.  Johnson,  15  Obla.  Cr.  460.  177 
Pac.  826. 

S21.  Playing  or  betting. 

S  22.   In  generaL 

(1910)  Siiyder's  Comp.  Laws  1909,  8  2422. 
does  not  provide  for  the  pnuishment  of  tbose 
who  bet  or  lay  wagers  upon  any  game  or  any 
device  for  gaming;  but  its  penalties  are 
alone  for  those  wbo  open  and  conduct  places 
where  tbe  public  can  assemble,  and  where 
they  are  Invited  and  afforded  an  opportunity 
to  bet  and  lay  wagers  upon  any  game  or 
gaming  device. 

James  v.  State,  4  Obla.  Cr.  60,  103,  113 
Pac.  228. 

S  23.   Public  place,  honse,  or  resort. 

(1900)  Under  Stat.  1S93,  8  3165  (Wil- 
son's Rev.  it  Ann.  Stat  1903,  {  3419),  It  is 
unlawful  for  any  dealer  in  intoxicating  liq- 
uors to  have  or  iwrmit  any  gambling,  game 
of  chanc«,  or  gambling  carried  on.  or  to 
have  or  to  keep  any  gambling  tabl^  or  gam- 


ing device  of  any  kind,  in  a  room  whan  in^ 
toxicating  liquors  are  sold. 

Utsler  T.  Territory.  10  Oka.  463,  62  Pac. 
287. 

(1900)  In  a  prosecution  for  permitting 
gambling  In  a  room  where  intoxicating  liq- 
uors were  sold,  evidence  examined,  aud  held 
sufficient  to  warrant  a  conviction. 

rtsler  V.  Territory,  10  Okla.  463.  62  Pac. 
287. 

8  24.  Keeping  or  exhibiting  gaming  table,  de- 
vice, or  implements. 

(1897)  Under  Stat  1893,  ch.  25.  art  B6, 
88  1,  3  (Wilson's  Rev.  &  Ann.  Stat  1903, 
55  2617,  2619),  prohibit  the  playinR  or  carry- 
ing on  or  conducting  of  certain  games.  Sec- 
tion 5  (2021)  makes  It  an  offense  for  any 
person  to  "permit  any  gaming  table,  bank, 
or  gaming  device  prohibited  by  sections  1 
and  3  of  this  act  to  be  set  up  or  used  for 
the  purpose  of  gambling  in  any  bouse  •  • 
occupied  or  controlled  by  him ;  held  that  by 
a  fair  construction,  sections  1  and  3  prohibit 
the  setting  up  of  the  devices  by  which  tbe 
games  therein  specified  are  played,  and  that 
an  information  under  section  B,  for  permit- 
ting aucb  devices  to  be  used  In  a  building 
controlle<1  by  defendant,  charges  an  offensa 
Jones  V.  Territory,  5  Okla.  586,  49  Pac. 
934. 

(1911)  By  the  word  "device"  as  used  in 
Snyder's  Comp.  Laws  1909,  8  2422,  is  meant 
the  means,  instrument,  contrivance,  or  thing, 
by  which  u  banking  or  percenta^  game  la 
played. 

James  v.  State,  4  Okla.  Gr.  987,  U2  Pac. 
944. 

8  25.  Keeping  gaming  honse  or  place  for  bel* 
ting  or  gaming. 

(1910)  Betting  on  a  horse  race  Is  "gam- 
ing" within  tbe  meaning  of  the  law:  and  if 
any  person  opens  or  conducts  a  house,  room, 
or  place  where  the  public  are  Invited  to  as- 
semble, and,  by  means  of  any  plan,  device, 
or  scheme,  beta  or  lays  wagera  upon  the 
results  of  horse  racing,  such  person  is  guilty 
of  violating  Sn.vder's  Comp.  Laws,  1909, 
8  2422. 

James  v.  State,  4  Okla.  Cr.  60,  103,  113 
Pac.  226. 

(1911)  A  house  or  place  kept  for  the  pur* 
pose  of  enabling  persons  to  place  bets  or 
wagers  upon  horse  races  is  a  common  gam- 
bling house,  and  Is  a  nuisance  per  se.  and 
tbose  who  conduct  It  are  Indictable  and  pun- 
ishable under  Snyder's  Oomp.  Laws  1909. 
8  2465. 

James  v.  State,  4  Okla.  Gr.  587, 112  Pac. 

944. 

8  26.   Persons  liable. 

(1914)  Any  person  conducting  a  gambling 
ffame  Is  guilty  of  violating  Rer.  T^aws  1910. 
5  3498  (Corap.  Tjiws.  1909,  S  2422),  tbougta 
he  Is  acting  merdy  na  a  matter  of  accom- 
modation without  compeUBPtion. 

Johnson  v.  State,  10  Okla.  Gr.  B97,  140 
Pac.  622. 
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(ld20)  Any  person,  whether  he  be  owner, 
employe,  or  bystander,  acting  us  a  matter  of 
accommodation,  who  conductfi  a  roulette 
wheel  iilajed  at  for  money,  or  assists  in 
conducting  the  same,  is  subject  to  Informa- 
tion and  conviction  for  so  doing,  whether  he 
acts  for  compensation  or  not. 

Tucker  v.  State,  —  Okla.  Gr.  — ,  191 
Pac.  2Q1. 

(B)  PROSECUTION  AND  PUNISHMENT. 

$  27.  JoriBdicUon. 

(1005)  AlthouKh  the  probate  court  did 
not  have  jurisdiction  of  the  offense  of  keei>- 
ing  a  gambling  bouse,  yet  such  fact  did  not 
deprive  the  probate  Judge  of  Jurisdiction  as 
an  examining  magistrate. 

Balloy  r.  Territory,  15  Okla.  80,  79  Pac. 
775. 

f  28.  buUctment  or  infonnation. 

S  29.   Requisites  and  sufficiency  in  gen* 

eral. 

(1909)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  SS  2617,  2618,  5357,  5363,  an  Indictment, 
flUeglug  that  defendant  played  poker,  is  suf- 
ficient, without  charging  the  names  of  the 
others  with  whom  he  played. 

State  V.  Carter,  2  Okla.  Or.  706,  103 
Pac.  1042. 

(1914)  An  Information  charging  the  con- 
ducting of  a  gambling  game  which  was  played 
for  money  or  other  representatives  of  value 
la  sufficient  to  charge  a  violation  of  Rev. 
Laws  1910,  9  2498  (Comp.  Laws  1009,  S  2422), 
though  it  does  not  state  the  capacity  in 
which  defendant  acted,  or  that  be  received 
compensation  for  bis  acts. 

Johnson  v.  State,  10  Okla.  Or.  597.  140 
Pac.  622. 

(1014)  An  information  In  a  [urosecutioD 
for  conducting  a  gambling  game  in  violation 
of  Rev.  Laws  1910,  S  2498  (ComiK  Laws 
1909,  S  2422),  was  held  sufficient 

Johnson  v.  State.  10  Okla.  Cr.  597.  140 
Pac.  622. 

S  30.   Description  of  game,  device,  or  im- 
plements. 

(1897)  An  indictment  under  Stut.  1803, 
Cb.  25.  art.  56  (Wilsou's  Itev.  &  Ann.  Stat 
1903,  SS  2617-2635),  charging  that  defend- 
ant did  unlawfully  play  at  a  game  of  cards 
commonly  called  "poker."  for  money,  need 
not  all^e  the  nature  or  circumstances  of  the 
game,  or  the  person  with  whom  it  was  payed. 
Schwelzer  v.  Territory,  5  Okla.  297,  47 
Pac.  1094. 

(1900)  An  Indictment  drawn  under  Stat 
1803,  S  3165  (Wilson's  Rev.  &  Ann.  Stat 
1903,  9  3410),  which  charges  that  one  (nam- 
ing him)  did  ou  or  about  (date)  In   

county  of  the  territory  of  Oklahoma,  then 
and  there  unlawfully  and  wilfully  In  n  room 
where  intoxicating  liquors  were  sold,  have 
and  permit  gambling  carried  on  by  means  of 
a  certain  gambling  device  called  a  "pack  of 
cards,"  adapted,  used,  and  designed  for  the 
purpose  of  idaylng  games  of  chance  for 


money  and  proiwrty,  upon  which  said  game 
of  chance  money  aud  property  were  bet,  won, 
and  lost,  and  the  saUl  defendant  being  then 
and  there  a  dealer  in  iotoxocatlng  llquon 
in  said  room,  contrary  to  tbe  form  of  the 
statute.  In  such  cases  made  and  provided 
and  agalnM  tbe  peace  and  dignity  of  tbe 
territory  of  Oklahoma,  was  held  to  consti- 
tute a  good  indlctmoit  under  the  statute, 
and  the  objection  to  the  Introduction  of  tes- 
timony on  the  groud  that  the  Indictment  Is 
insufficient  was  properly  overruled. 

Ctsler  V.  Territory,  10  Okla.  463.  62  Pac 
287. 

(1907)  An  InfonuHtlon  charging  that  de- 
foidant  did,  as  owner,  unlawfully  conduct 
certain  games  named,  the  same  being  bank- 
ing and  percentage  games  played  with  cer- 
tain devices  "for  money,  checks,  or  other 
reEWesentatlves  of  value,"  Is  Insufficient  to 
charge  an  offense,  under  Wilson's  Rev.  & 
Ann.  Stat  1003,  9  2617,  for  falling  to  allege 
that  sail  games  were  then  and  there  con- 
ducted for  money,  credit  or  some  other  rep- 
resentative of  value. 

Proctor  V.  Territory,  18  Okla.  378.  92 
Pac  389. 

9  31.   Description  of  bet  or  stake. 

An  Indictment  which  chnrges  a  person 
with  conducting  the  prohibited  game  of  po- 
ker for  value,  but  which  falls  to  charge 
that  the  persons  who  played  at  tbe  game 
were  playing  for  money  or  representative  of 
value,  does  not  charge  a  public  offeiuM  un- 
der our  statute. 

(1911)  Brown  v.  State,  5  Okla.  Cr.  41, 
113  Pac.  219;  (1912)  Morgan  v.  State, 
7  Okla.  Cr.  45.  121  Pac.  10«8;  (1913) 
Proctor  V.  State.  8  Okla.  Or.  587,  130 
Pac.  819. 

(1014)  An  Informatiou  charging  the  con- 
ducting of  a  gambling  game  in  violation  of 
Rev.  Laws  1910,  9  2498  (Corap.  taws  1900, 
9  2422),  need  not  charge  that  the  game  was 
conducted  for  money,  checks,  or  other  rep- 
resentotives  of  value. 

Johnson  v.  State.  10  Okla.  Or.  507.  140 
Pnc.  622. 

9  32.   Keeping  house  or  place. 

(1919)  The  Indictment  In  this  case  held 
to  sufficiently  charge  a  violation  of  Rev, 
Laws  1910,  9  2498. 

Proctor  v.  State,  16  OkU.  Cr.  130,  180 
Pac  715. 

9  33.   Omierdiip  and  nae  of  house  or 

place. 

See  S  20. 

Aibore  T.  State,  9  Okla.  Cr.  9,  130  Pec 

517. 

(1910)  Under  the  laws  In  force  In  the 
Indian  Territory  at  tbe  time  of  tbe  erection 
of  the  state,  It  was  only  In  suits  by  attach- 
ment that  writs  of  garnishment  were  author- 
ized to  be  issued  against  a  defendant  before 
Jndgmfflit. 

Arnold  r.  McLellan,  27  Okla.  AOS,  112 
Pac  lOia 
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S  34.   Isnneg,  proof,  and  variance. 

(toil)  liider  uu  Iiirtictmetit  charging  a 
defendant  with  couductihg  a  hanking  and  per- 
centage game,  played  with  certain  devices, 
for  money  and  other  representatives  of  valne, 
a  cODvlction  can  not  be  had  upon  proof  tbitt 
the  accused  conducted  a  "tui-f  exchange," 
where  his  patrons  congregated  and  bet  upon 
horse  races  run  at  another  place. 

James  v.  State,  4  Okla.  Cr.  587,  112  Pac. 
944. 

fi  3S.  Evidence. 

S  36.   Admissibilily. 

<1910)  In  a  prosecution  for  opening  and 
conducting  a  particular  gambllug  game,  the 
generiU  reputation  of  defendant's  place  of 
business  is  Inadmlteible. 

Jackson      State,  16  Okla.  Cr.  609,  185 
Pac.  533. 

(1920)  In  a  trial  for  conducting  a  rou- 
lette wheel  for  money,  it  is  net  reversible 
error  to  exclude  uCfered  evidence  of  rule^^ 
governing  the  operation  of  such  gambling 
games  and  that  the  witnesses  offered  were  at 
times  in  the  place  where  anid  wheel  was  be- 
ing cundncted,  and  that  thi^  had  not  seen 
anything  tending  to  show  that  the  defendant 
WHS  In  any  wise  connected  with  the  opera- 
tion of  said  game  or  Interested  therein,  as 
snch  offered  evidence  did  not  tend  to  show 
any  defense  to  the  crime  with  which  the  de- 
fendant was  charged. 

Tucker  v.  State,  —  OUa.  Cr.  — ,  191 
Pae.  201. 


5  37.   Weight  and  sufficiency. 

The  evidence  was  held  Co  sustain  a  con- 
viction of  conducting  a  gambling  game  in 
violation  of  Kev.  Laws  191U,  §  241«  (Comp. 
Laws  1001),  §  2422). 

(1914)  Johnson  v.  State,  10  Okln.  Cr. 
597,  140  Pnc.  622;  (1919)  Proctor  v. 
State,  16  Okla.  Cr.  VM,  INO  Pac.  715; 
(1019)  Dougherty  t.  State,  16  Okla. 
Cr.  97.  180  Pac.  720. 

(1919)  In  a  prosecution  for  opening  and 
conducting  a  iwrticular  gambling  game, 
where  there  Is  no  evidence  to  show  that  the 
defendant  either  opened  or  conducted  the 
game,  or  alderl  and  abetted  therein,  the  evi- 
dence is  InsutHcient  to  support  the  conviction. 

Jackson  V.  State,  16  Okla.  Cr.  509,  385 
Pac.  533. 

(1920)  In  a  prosecution  for  condiK-ting  a 
gambling  game,  the  evidence  considered  and 
held  sutiicient  to  sustain  conviction. 

Edwards  v.  State,  —  Okla.  Cr.  — ,  188 
Pac.  890;  (1920)  Reed  v.  State,  — 
Okla.  Cr.  — ,  192  Pac.  428. 

(1020)  Wtiere  the  oflense  charged  is  the 
opening  and  conducting  of  prohibited  gam- 
bling games,  the  particular  facts  constituting 
the  offense  must  be  proved. 

Reed  v.  State,  —  Okla.  Cr.  — ,  101  Pac. 
1041. 


GARNISHMENT. 

This  topic  IPJCLUDKS  the  subjection  of  property  of  defendant  in  civil  actions,  in 
possession  of  third  persons,  or  of  debts  owing  to  such  defendants,  to  payment  of  judg- 
ments recovered  against  them  therein,  and  the  procedure  necessaiy  to  effectuate  such 
proceaiL 

It  EXCLUDES  attachment  of  property  in  general  (Attachment)  ;  garnishment  In 
proceedings  before  justices  of  the  peiice  (.lustices  of  the  Peace) :  exemptions  from 
garnishment  and  protection  of  rights  of  exemptl(m  (Exemirtions) ;  review  of  decisions 
In  garnishment  proceedings  (Appeal  and  Error);  garnishment  of  property  conveyed  in 
fraud  of  creditors  (Fraudulent  Conveyances);  effect  of  garnishment  on  proceedings  un- 
der bankruptcy  and  insolvency  acts  (Bankruptcy)  ;  and  duties  and  llnbilitles  of  oflB- 
cers  In  respect  of  the  Issuance  and  services  of  process  In  garnishment  (Clerks  of 
Courts;  Sberlfls  and  OonBtables). 


Analysis. 

I.   Natoce  and  Gionnda. 

§  I.  Constitutional  and  statutory  provisions. 

§  2.  Actions  in  which  garnishment  is  authorized. 

§  3.   Nature  of  cause  of  action  in  general. 

§  4.  Attachments  on  which  proceedings  are  authorized. 

§  5.  Existence  of  or  resort  to  other  remedy. 

n.    Persons  and  Property  Subject  to  Garnishment. 

§  6.    Municipal  corporations  and  officers. 

§  7.    State  or  United  States  government  and  officers., 
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§  8.  Defendants. 

§  9.  Property  mortgaged  or  otherwise  incuni2>ered. 

§  10.  Interests  under  insurance  policies. 

§  11.  Instruments  and  securities  for  payment  of  money  and  liabilities 

thereon  in  general. 

§  12.  Demands  not  matured. 

§  13.  Contingent  liabilities. 

§  14.  Judgments. 

§  IS.  Ownership  or  possession  of  property  or  rights.  ' 

§  16.   Property  or  funds  held  by  agent,  broker,  or  factor. 

§  17.   Property  in  possession  of'  bailee  in  general. 

1 18.   Deposits  in  bank. 

IIL    ProceedmgB  to  Procure. 

Jurisdiction  in  general. 

 Authority  of  courts  in  general. 

 Particular  courts. 

Jurisdiction  of  person  of  garnishee. 

 In  general. 

Parties. 
Security. 

IV.   Writ  or  Summoiu  an4  Notice,  Service,  and  Return. 

§  26.  Writ  or  summons  of  garnishment. 

§  27.   Form  and  requisites,  ■ 

§  28.   Service  and  levy. 

§29.   Defects,  objections,  and  amendment. 

§  30.  Summons  or  notice  to  defendant. 

§31.   Defects,  objections,  and  amendment. 

V.   Lien  of  Garnishment  and  Liability  of  Garnishee. 

§  32.    Creation  and  existence  of  lien  or  priority. 

§  33.    Priorities  between  garnishment  and  other  liens  or  claims. 

VT.   Proceedinga  to  Support  or  Enforce. 

§  34.  Prosecution  of  principal  action. 

§  35.  Grounds  of  objection  and  defenses  of  garnishee. 

§  36.   •  In  general. 

§  37.   Defects  in  proceedings  in  principal  action. 

§  38.   Set-off  or  counterclaim  by  garnishee. 

§39.  Answer  or  disclosure  of  garnishee. 

§40.-   Time  of  making. 

§41.   Mode  and  form. 

§  42.   Conclusiveness  and  effect  in  general. 

§  43.  Failure  of  garnishee  to  answer. 

§44.   Effect  in  general. 

§  45.   Proceedings  on  default. 

§  46.  Payment  into  court  or  to  officer  by  garnishee. 

§  47.  Traverse  of  answer  and  issues  thereon. 

§48.  Evidence  as  between  plaintiff  and  garnishee. 

S  49.   Presumptions  and  burden  of  proof. 

§  50.  Trial  of  issues  between  plaintiff  and  garnishee. 

§51.   Time  for  trial. 

§  52.   Mode  and  conduct  in  general. 

§  53.   Verdict  and  findings. 

§  54.  Judgment  against  garnishee. 
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S  55.   By  default. 

56.   On  answer. 

57.   Opening  and  vacating. 

§  58.  Executions  and  enforcement  of  judgment. 
§  59.   Actions  by  plaintiff  against  garnishee. 

VII.    Quashing,  Vacating,  Dieeolntion,  or  Abandonment. 

§60.   Grounds  for  quashing,  vacating,  or  dissolving. 

§  61.    Motions  and  proceedings  thereon. 

§  62.   Discharge  of  garnishment  on  security. 

Vm.   Claims  by  Third  Persons. 

§63.    Proceedings  for  establishment  and  determination  of  claims. 

i  64.   Pleading. 

1 65.   Evidence. 

§  66.   Conduct  of  trial  or  hearii^. 

567.   Costs. 

IX.   Operation  and  Effect  of  Garnishment,  Judgment,  or  Payment. 

§68.  Effect  of  garnishment  as  between  defendant  and  garnishee. 

§69.   In  general. 

§  70.   Other  actions  and  proceedings  against  garnishee. 

§  71.  Effect  of  judgment  against  garnishee  and  payment  or  other  satis- 
faction thereof. 

§  72.   In  general. 

§73.   Foreign  judgment. 

X.    li^ilities  on  Bonds  or  Undertakings. 

§74.   Extent  of  liability. 
§  75.  Actions. 

§  76.   Nature  and  grounds  of  liability. 

Cross-References. 


See  Attachment ;  Bxecution. 

Bank  collection  subject  to,  see  Bonks  and 

Banking,  S  78. 
Change  of  sarnlSbmait  proceedings  from  one 

In  rem  to  one  In  personam  by  graornl  ap- 
pearance, see  Appenrance,  S  3. 
Conclaslveness  as  agiitnst  garnishee  of  Jadg- 

ment    ngolnst   principal   defendant,  see 

Judgment,  fi  290. 
Exemptions,  see  Exemptions. 
Garuisbnieot  proceedings  in  anotber  state, 

see  Exemption,  §  26. 
Qamisbee  holds  position  ns  stakeholder,  see 

Appeal  and  Error,  S  236. 
Judgment  before  time  allowed  gamlshe«t  to 

answer,  see  Jadgment.  {  208. 
Necessary  parties  In  garnishee's  nppenl,  see 

Justices  of  the  Peace,  {  01. 


Of  wages,  see  Exemptions,  }  26. 

Order  dissolving  gamlshmeirt;,  see  Appeal  and 
Error,  {  196. 

Principal  defendant  necessary  patty  to  gar- 
nisbment  proceedings  and  on  ai^Kal,  see 
Appeal  and  Error,  {  187. 

Record  on  appeal  in  gamisbment  proceed- 
ings, see  Appeal  nnd  Error,  S  272. 

Remedy  to  secure  t>eneflts  under  fraternal 
insurance,  see  Exemptions,  {  23. 

Ruling  on  motion  to  quash  writ  of  garnish- 
ment, see  Justices  of  the  Peace,  8  30. 

Statute  prohibiting  assignment  of  claim  for 
garnishment  outside  of  state,  see  Assign- 
ment, fi  2. 

When  writ  sued  out  in  time,  see  Limitation 
of  Actions,  S  31. 


I.  NATURE  AND  GROUNDS. 
{  I.  Consthational  and  statutory  proTisiooB. 

(1813)  Oamlsbment  is  a  ststutory  reme- 
dy, and  no  effects  In  the  hands  of  a  garnishee 


can  be  rracbed  thereby  unless  the  statute  so 
proTldes. 

Missouri.  K.  ft  T.  By.  Go.  r.  Honselcy. 
37  Okla.  SS6.  132  Pac.  880. 
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{  2.  Aetiou  in  whidi  girnishment  is  aathor- 
iied. 

9  3.   Nature  of  caDse  of  action  in  general. 

(1914)  A  creditor  may  Jiave  the  aid  of 
garnlsbment  proeessj  before  Judgmeut  In  a 
suit  based  on  n  contract,  and  not  sounding 
in  damages,  by  tiiking  the  stepa  required 
by  statute. 

Wallace  t.  Duke,  44  Okla.  124,  142  Fac. 
SOS. 

S4*  Atuchmenis  on  which  proceedingB  are 
antborized. 

(1809)  Where  an  attiichment  bond  and 
affidavit  are  tiled,  and  im  order  for  attach- 
ment Is  isKued  in  wtiicb  is  embodied  a  writ 
of  gnrnishuieut,  which  is  served  on  the  per- 
son In  possession  of  the  property  without 
u  seizure  of  the  property  under  the  attach- 
ment the  suit  Is  begun  by  attachment  under 
Mansf.  Dig.  SS  317,  318  (Ind.  Ter.  Ann.  Stat 
1809.  ii  339,  340).  authorizing  garnishment 
in  civil  actionsL 

Pace  T.  J.  S.  MerrlU  DruR  Co.,  2  Ind. 
Ter.  218.  48  R.  W.  1061. 

S  5.  Existence  of  or  resort  to  oAer  remedy. 

(1918)  Where  a  defendant  in  a  garnish- 
ment proceeding  has  property  in  the  county 
subject  to  execution  sufficient  to  satisfy  the 
demands  of  the  plaintiff,  u  Karnishment  pro- 
ceeding is  not  authorized,  and  when  upon 
motion  to  discharge  Is  made  to  appear,  by 
the  uucontrovei'ted  evidence  it  is  the  duty 
of  the  couit  to  discharge  the  garnishmeut 
Scott  V.  Wapies-Pa  Inter  Co.,  74  Okla.  — , 
176  Pac.  754. 


n.  PERSONS  AND  PROPERTY  SUBJECT 
TO  GARNISHMENT. 

i  6.   Municipal  corporations  and  officers. 

(lOHi)  Where  the  object  to  be  accom- 
plished is  in  violation  of  public  policy,  the 
aid  of  equity  may  not  be  invoked.  Upon 
grounds  of  public  policy  a  county  Is  exempt 
from  garnishment,  and  this  exemption  ex- 
tends to  equitable  garnisimient. 

Clark  V.  Board  of  Comrs,  of  Osage  Coun- 
ty, 62  Okla.  7.  161  Pac.  791. 

S  7.   Stale  or  United  States  government  and  of- 
ficers. 

(1915)  On  the  grounds  of  puhllc  policy 
the  government  of  tlie  Unite*!  States  and  of- 
ficers and  agents  thereof,  and  the  govern- 
ments of  the  several  states  and  their  officers 
and  agents,  are  exempt  from  the  process  or 
garnishment. 

Manwell  v.  Grimes,  48  Okhi.  72,  140  Pac. 
1182. 

fi  8.  Defendants. 

(1808)  If  It  does  not  affirmatively  appear 
from  the  pleadings  that  the  gnmlshee  de- 
fendant was  sued  In  his  official  capacity,  it 
will  be  presumed  that  he  was  sued  in  his 
Individual  capacity. 

Fleming  v.  Gillespie,  7  Okla.  430,  54 
Pac.  653. 


{ 9.  Propnty  morlcaged  or  otherwiie  incum' 
bored. 

(1899)  Where  mortffnKed  property  is  in 
the  hands  of  the  mortgaxee,  the  remedy  of 
an  execution  creditor  of  the  mortgagor  la  by 
samishnient  against  the  mortgagee  as  to 
any  suri^us  of  the  proceeds  of  the  mort- 
gaged property  In  the  hands  of  the  mortgagee. 
Moore  V.  Calvert,  8  Okla.  358,  56  Pac. 
627. 

i  10.  Inierestt  under  insurance  poUeiet. 

(1915)  Liability  of  insurer  to  insured 
for  indemnity  against  liability  for  personal 
injuries  is  subject  to  gamlafament 

Maryland  Casualty  Co.  t.  Peppard,  63 
Oklu.  515,  157  Pac.  106. 

3  11.  Instruments  and  securities  (or  payment 
of  money  and  liabilities  thereon  in 
general. 

(1912)  When  a  mortgagee  of  certain  cot- 
ton gave  the  mortgagor  authority  to  sell  the 
cotton  and  deposit  the  proceeds  in  a  bank 
in  the  name  of  the  mortgagor's  bondsmen  in 
a  suit,  and  the  same  was  done,  the  lien  of 
the  mortgage  whs  dischai^ed,  and  the  funds 
prior  to  reaching  the  mortgagee,  were  sub- 
ject to  garnishment  at  the  Instance  of  the 
creditor  of  the  mortgagor. 

Carr  v.  Brawley,  34  Oklu.  500,  125  Pac. 
1131. 

(1015)  No  judgment  can  be  rendered  upon 
the  liability  of  a  garnishee  by  reasons  of  his 
having  drawn,  accepted,  made,  or  guaran- 
teed any  negotiable  instrument. 

First  State  Kank  of  Addlugton  v.  Lat- 
timer,  48  OkUi.  101,  149  Pac  1000. 

§  12.  Demands  not  matured. 

(1907)  In  the  absence  of  statute  it  is  not 
necessary  that  a  debt  l>e  due  at  the  time 

of  the  garnishment.  Judgment  (19()o)  6  Ind. 
Ter.  213,  90  S.  W.  611.  affirmed. 
Smith  V.  Marker.  154  Fed.  838. 

§  13.   Contingent  liabilities. 

Where  garnishees  agreed  to  pay  the  debtor 
the  balance  of  the  price  of  cer^in  allotted 
land,  when  the  period  of  contest  should  have 
expired,  only  in- the  event  that  title  should 
be  vestetl  in  the  debtor,  and  the  period  of 
contest  did  not  expire  until  March  14,  WOS, 
the  garnishees'  liability  to  pay  such  balance 
was  not  an  absolute  existing  debt,  subject 
to  garnishment  prior  to  that  date. 

(1904)  Smith  T.  Marker,  6  Ind.  Ter.  213. 

90  S.  W.  611.  affirmed  (1007)  154  Fed. 

838. 

(1907)  It  Is  Indispensable  to  the  liability 
of  a  garnishee  that  the  debt  to  defendant, 
be  owing  absolutely,  so  that  the  duty  to 
pay  it  is  not  contingent  on  the  happening  of 
any  future  event  when  the  garnishee  snm- 
mons  Is  served.  Judgment  (1905)  6  Ind. 
Ter.  213,  00  S,  W.  611.  affirmed. 
Smith  T.  Marker,  154  Fed.  838. 

9  14.  Judgments. 

(1917)  GnmlshmHit  proceedings  against 
a  Judgment  debtor  will  lie  in  favor  of  a  cred- 
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itor  holding  a  Judgmeut  against  the  judg- 
ment creditor  of  such  debtor;  each  Judgment 
being  recovered  in  the  same  court 

Priboth  V.  Chism,  0*2  Okla.  3<>0,  162  Pac. 
U03. 

S  15.   Ownership  or  poBsession  of  property  or 
rights. 

$  16.   Property  or  fonds  held  by  agent, 

broker,  or  factor. 

(1907)  Where  the  agent  of  a  lottery  com- 
pany receives  a  check  or  cirnft  from  the  com- 
pany, the  proceeds  of  which  are  intended  to 
be  applied  to  the  payment  of  one  of  the  cer- 
tiflcate  holders  of  the  company,  but  which 
chofk  or  draft  la  deposited  in  the  bank  in 
tile  name  of  aurt  to  tlie  credit  of  the  iigent 
the  certiltcate  holder  to  whom  the  money 
wrtB  intended  to  be  paid  Is  not  the  owner 
of,  and  has  no  more  claim  upon,  the  money 
or  Interest  therein  than  any  other  certificate 
holder  connected  with  the  company,  and  the 
money  remains  the  money  of  the  company 
and  subjett  to  gamishmtait  by  one  holding 
a  chilm  against  the  company. 

Fidelity  Funding  Co.  v.  Vaughn,  18  Okla. 
13.  90  Pac.  34. 

S  17.   Property  in  possession  of  bailee  in 

general. 

(1903)  Where  a  banking  conwration  bor- 
rows money  from  another  bank  for  the  pur- 
IK)8e  of  paying  its  depositors,  and  hypothe- 
cates its  notes  and  credits  as  collateral  se- 
curity for  such  loan,  an  misecurod  creditor 
of  such  debtor  bank  can  not  reach  said  col- 
hiterils  fn  tlie  bands  of  the  creditor  bank 
by  suit  In  equity!  Stat.  1S1I3.  9§  4396-43»8 
(Wilson's  Rev.  &  Ann.  Stat.  S§  4(i04- 

4606).  providing  a  plain  and  adequate  rem- 
edy at  law  bv  procewiings  in  garnishment. 
Overstreet  v.  Citizens'  Bank,  12  Okla. 
383,  72  Pac.  379. 

S  18.   Deposits  in  bank. 

(1806)  Where  money  deposited  In  a  bank 
by  a  nonresident  is  payable  over  the  bank 
counter,  the  situs  of  the  debt,  for  the  pur- 
]x)se  of  garnishment,  is  at  the  place  of  de- 
liosit. 

McRee  v.  Purcell  Nat.  Bank,  1  Ind.  Ter. 

l»iS,  37  S.  W.  55. 

III.  PROCEEDINGS  TO  PROCURE. 

S  19.  Jurisdiction  in  general. 

S  20.   Anthority  of  conrts  in  generaL 

It  Is  indispensable,  to  give  a  court  Juris- 
diction In  attachment  proceedings,  that  there 
should  be  personal  service  of  the  summons 
In  the  action  mmn  tlie  defendant,  or  that  the 
order  of  attachment  lie  levied  ui>on  property 
of  the  defendant,  or  that  an  order  of  gar* 
nlshment  should  be  served  u\wn  a  garnishee 
having  property  In  his  imssos^lon  beloneins 
to  the  defendant,  or  who  is  indel>te<l  to  such 
defendant,  otherwise  any  proceedings  taken 
in  the  Ciiuse  are  coram  nnn  judice  and  void, 
and  the  cause  must  be  dismissed. 

(1897)    Central   Ix)an  &  Trust  Co.  v. 

Ompbeil  Commission  Co.,  5  Okla.  306. 

49  Pac  48,  i^versed  (1S99)  173  V.  S. 

84,  43  L.  ed.  623,  19  Sup.  Ct  346. 


S  21.   Particalar  conrts. 

(1899)  The  Jurisdiction  of  a  commission- 
er's court  in  a  garuishnient  suit  Is  deter- 
mined by  the  amount  uf  plaintiff's  demand, 
and  not  the  value  of  defendant's  property  in 
the  garnishee's  imssession,  since  property  ex- 
c ceding  plaintiff's  demand  is  not  affected  by 
the  proceedings. 

Pace  T.  J.  S.  Merrill  Drug  Co.,  2  Ind. 
Ter.  218.  48  S.  W.  1061. 


5  22.   Jurisdiction  of  person  of  garnishee. 
§23.   In  general. 

(1895)    Stat.  1893,  §  4087  (Wilson's  Rev. 

6  Aim.  Stat.  100.S.  S  4aS4),  gives  the  court 
coniplete  Jurisdiction  over  the  person  and 
the  property  of  the  garnishee  from  the  time 
of  the  service  of  the  process  of  garnishment 
until  the  final  dlsiHisltion  of  the  property 
lias  been  made,  and  the  proceeds  thereof 
turned  over  to  the  creditor  In  satisfaction  of 
his  debt.  Xot  until  the  property  found  In 
the  possession  of  the  garnishee  has  been  so 
ilisposed  of  does  bis  liability  to  the  creditor 
cease. 

Barton  v.  Spencer,  3  Okla.  270,  41  Pac. 
60S. 


S24.  Parties. 

(1916)  i:nder  Rev.  Laws  1010,  S  4824. 
which  provides  that  "upon  the  filing  of  such 
afiidarlt  a  gamishec  summons  shall  be  Is- 
sueil  by  the  clerk  and  served  upon  the  de- 
fendant or  his  attorney  of  record,  and  each 
of  the  garnishees,  in  the  manner  provided 
for  service  of  summons,  and  shall  be  re- 
turned with  proof  of  service  in  five  days," 
the  principal  defendant  is  a  necessary  party 
to  the  garnishment  proceedings  in  the  lower 
court,  and  also  a  uecessary  party  on  appeal 
to  the  Supreme  Court. 

Powell  V.  First  State  Bauk  of  Clinton, 
5G  Okla.  44,  155  Pac.  500. 


i  25.  Secnri^. 

( 1S97 )  Where  gnmlsbment  proceedings 
are  commenced  in  aid  of  a  Judgment  after 
execution  thereon  has  been  returned  unsat- 
isfieil,  no  bond  is  required  to  be  given  nn- 
ier  the  provision  of  Stat.  ISifl.  S  4306  (Wil- 
son's Rev.  &  Ann.  Stat.  1903.  fi  4694). 

Youst  V.  Willis,  5  Okla.  170,  40  Pac.  56. 


(1912)  A  garnishment  affidavit  without 
the  bond  required  by  statute  is  not  sufficient 
to  confer  Jurlsdk*tlon  on  the  court  to  Issue 
a  gamlsbee  snmmons. 

House  V.  Scantan,  34  Okla.  706,  127  Pac. 
481. 


(1915)  Whore  garnisbinent  proceedings 
are  commenced  In  aid  of  a  judgment,  after 
execution  thereon  rcturne<l  unsatisfied,  and 
such  proceedings  are  Instituted  under  Comp. 
Uwa  1909,  §  C029  (Rev.  I^ws  1910,  $  5211), 
no  bond  is  required  to  be  given. 

Mason  V.  Miller,  54  Okla.  46,  153  Pac. 
187. 
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IV.  WRIT  OR  SUBIMONS  AND  NOTICE, 
SERVICE.  AND  RETURN. 

S  26.  Writ  or  aommoiu  of  garnishment. 

S  27.   Form  and  reqnisites. 

<1900)  A  samlsliee  siuumdus  wblcb  does 
not  itate  the  came  of  action  in  which  It  Is 
Issued,  nor  notify  the  garnishee  that  lie  la 
required  to  appear  and  answer  on  or  before 
the  return  diiy,  nor  directs  him  to  file  a  copy 
of  his  answer  with  the  olerit,  but  simply  re- 
quires the  garnishee  to  an)ear  on  tbe  cer- 
tain day  to  answer  such  questions  as  may  be 
put  to  bim,  and  fixes  the  date  for  his  appear- 
ance, is  Insulflcient  to  gire  Jurisdiction. 
Phoenix  Bridge  Co.  r.  Street,  9  Okla. 
422,  60  Pac.  221. 

{  28.   Swrice  and  levy. 

(1901)  Under  Stat  1S9S,  S  4080  (WU- 
son's  Rev.  ft  Ann.  Stat.  1903.  S  4377).  pro- 
viding Uiat  the  garnishee  summons  shall  be 
served  in  the  manna-  provided  for  service 
of  summons,  and  sections  3938  (4264)  re- 
lating to  the  service  of  summons^  and  pro- 
viding that  the  service  shall  be  by  deliv- 
ering a  copy  of  the  soramons  to  the  defendant 
In  person,  or  by  leaving  one  at  his  usual 
place  of  residence,  at  any  time  before  the 
return  day.  a  copy  of  the  garnishee  sum- 
mo'is  left  at  the  usual  place  of  residence 
of  the  garnishee  defendant  is  a  good  and 
sufficient  service. 

Thelson  v.  Brown.  11  Okla.  118.  65  Pac. 
925. 

(1915)  A  failure  to  serve  the  gamlsliee 
summons  on  the  principal  defoidant  is  fatal 
to  the  court's  Jurisdiction. 

State  Nat  Bank  v.  Lowenstein,  52  Olda. 
259,  155  Pac.  1127. 

(1921)  Record  ^camhied,  and  held:  (1) 
That  notice  upon  a  garnishee  by  roistered 
mail  Is  not  in  the  manner  required  by  law 
for  the  service  of  a  summons;  (2)  that  a 
Judgment  by  default  rendered  against  a  gar- 
nishee upon  such  service  of  notice  is  void 
and  may  be  set  aKlde  upon  motion. 

Bemath  v.  Kolosky,  82  Okla.  190,  200 
Pac  147. 

(lOZl)  Rev.  Lews  1910.  i  5314,  which 
provides  that  service  of  notice  shall  be  made 
In  the  manner  required  by  law  for  the  serv- 
ice of  summons,  prescribes  the  mode  of  serv- 
ice of  the  notice  upon  a  garnishee  required 
by  Rev.  Laws  1910,  8  4S27. 

Bemath  t.  Kolosky.  82  Okla.  100,  200 
Pac  147. 

S  29.   Defects,  objections,  and  amendment. 

(1900)  An  appearance  and  answer  by  a 
garnishee  waives  all  defects  and  Irregulari- 
ties in  the  writ  which  do  not  go  to  the 
Jurisdiction  of  the  court 

Phoenix  Bridge  Co.  r.  Street  9  Okla. 
422,  60  Pac  221. 

S  30.   Sonunons  or  notice  to  defendant. 

(1900)  Where  the  principal  defendant  In 
an  action  is  a  nonresident,  and  makes  no 
personal  appearance,  and  a  garnishee  sum- 
mons therein  is  so  defective  as  to  confer  no 
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Jurisdiction  over  tlie  gamtohee,  such  gar. 
nishee  can  not  confer  Jurisdiction  of  the  chose 
in  action  sought  to  be  reached  by  the  gar- 
nlslinxeut  proceedings,  by  entering  an  ap- 
l>earanee  aud  filing  an  answer. 

FboenU  Bridge  Co.  v.  Street,  9  Okla. 
422,  00  Pac  221. 

(1900)  Where  a  summons  in  gamlshmmt 
is  not  addressed  to  the  garnishee,  does  not 
give  the  cause  in  which  it  is  issued,  does 
not  notify  the  garnisliee  that  be  is  required 
to  api»eiir  or  answer  on  or  before  the  date 
of  the  return  dity  according  to  law,  does 
□ot  direct  him  to  file  a  copy  of  his  answer 
with  tbe  clerk,  and  in  other  respects  does 
not  follow  the  form  as  provided  in  Stat 
1S03,  S  4080  (Wilson's  Rev.  &  Ann.  Stat 
1003,  S  4377],  it  is  void;  and  an  appearance 
and  answer  by  the  gumisbee  will  not  waive 
such  defects. 

Phoenix  Bridge  Go.  v.  Street  9  Okla. 
422.  00  Pac  221. 

(1915)  A  garnishee  summons  not  sub- 
gtantlally  conforming  to  Rev.  Laws  1010, 
S  4824,  la  void  and  service  thereof  gives  no 
Jurisdiction. 

State  Nat  Bank  v.  Lowenstein,  52  Okla. 
259,  155  P«C  1127. 

S  31.   Defects,  objections,  and  amendment 

(1904)  Irr^larlties  in  a  summons  in 
garnishment  are  cured  by  the  filing  of  an 
answer,  witliout  objection,  to  the  garnishees 
summons  or  return  thereon, 

Relster  v.  Land,  14.  Okla.  34,  76  Pac 
156. 

(1913)  Judgment  rendered  against  a  de- 
fendant in  gnmlsbment  proceedings,  based 
upon  a  publication  notice  or  posted  adver- 
tisement, naming  another  defendant  in  a 
different  action.  Is  a  nullity. 

Missouri,  E.  &  T.  Ry.  Co.  v.  Bradsliaw, 
37  Okla.  313,  132  Pac  325. 

V.   LIEN  OF  GARNISHMENT  AND  LIABIL- 
ITY OF  GARNISHEE. 

S  32.  Creation  and  existence  of  lien  or  priority. 

(1808)  A  garnishment  summons  served 
on  one  In  hhi  taidividual  capacity  does  not 
hind  any  property  or  money  held  by  him  as 
a  recelvra'. 

Fleming  v.  Gillespie.  7  Okla.  430,  54  Pac. 
6S8. 

{  33.  Priorities  between  garnishment  and  other 
liens  or  claims. 
(1912)  A  plaintiff  who  causes  a  writ  of 
garnishment  to  be  served  upon  the  debtor  of 
tbe  defoidant,  is  not  a  purctiaser  for  value 
and  therefore  can  not  take  the  debt  as 
against  a  prior  assignee  thereof  for  Talue. 
who  has  not  given  notice  to  tbe  debtor  ot 
his  assignment 

Market  Nat  Bank  of  Cincinnati  t.  Rasp- 
berry. 34  Okla.  243,  124  Pac  75S. 

(1915)  In  the  absMice  of  fraud,  every 
contract  of  a  debtor  is  valid  against  all  bis 
creditors,  existing  or  subeequmt  who  have 
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not  acquired  a  lien  on  the  property  atFected 
by  soch  contract.   Rev.  Jaws  IGtO,  S  2894. 
El  Reno  Foandry  &  Machine  Co.  v.  West- 
em  Ice  Co.,  54  Okla.  116,  153  Pnc. 
1107. 

(1916)  An  assignment  in  writing  of  a  debt 
owing  to  a  defendant,  free  from  frand,  and 
for  a  valuable  consideration,  and  prior  to 
tbe  service  of  a  writ  of  garnishment  on  sucb 
d^lor  of  defendant,  gives  such  assignee  a 
rigbt  to  the  amount  of  the  debt,  wblcli  Is 
superior  to  tbe  claim  of  the  garnisblng  plain- 
tiff. 

El  Reno  Foundry  &  Machine  Co.  v.  West- 
em  Ice  Co.,  54  Okla.  116,  153  Pac. 
1107, 

( 1017)  A  plaintiff  who  causes  a  gamisbee 
Kumuions  to  be  served  on  the  debtor  of  a 
defendant  Is  not  entitled  to  recover  against 
a  prior  assignee  of  the  debt  for  value. 

Farmers  &  I'roducers  Bank  v.  First  Nat. 
Bf>nk  of  TulRfl,  m  Okla.  2S»,  168  Pac. 
1008. 


VI.  PROCEEDINGS  TO  SUPPORT  OR  EN- 
FORCE. 

§  34.   Proserntion  of  principal  action. 

(ISIK))  In  nn  action  commenced  by  at- 
tuchuicnt  ant!  parnifhrnont  thp  garnishee  set 
up  in  his  annwor  u  rifrlit  in  himself  to  the 
attncIUHl  pniiwrty  under  a  contract,  by  which 
he  had  sold  it,  with  certain  reservations,  to 
tbe  defendant,  nnd  thereupon  moved  to  dls- 
chanre  the  attachment.  Before  this  motion 
was  heanl,  and  befbre  the  expiration  of  the 
twenty  <1ay»  In  which  the  plaintiff  Is  required 
by  Stilt.  isn;s.  8  4085  (Wilson's  Rev.  &  Ann. 
Stat.  1008.  I  4.183),  to  give  notice  of  intention 
to  traverse  the  garalshee's  answer,  by  an 
iigreenient  l>etween  the  pinintiPT  and  gar- 
nisliee  (who  were  tlie  only  parties  who  had 
tlieu  appeared  in  the  cause,  the  gamisbee 
was  ai)T>ointed  receiver  of  the  property,  to 
disiH>Me  of  it  at  private  sale,  pay  himself 
from  tbe  proceeds  the  amount  due  under  the 
contract  of  sale,  and  hold  the  balance  sub- 
ject to  the  order  of  the  court;  held  that,  by 
this  action  of  the  parties  and  ttie  court,  the 
garnishee  abandoned  his  claim  to  the  prop- 
erty, and  a  traverse  of  his  answer  became 
nnnecessnry;  so  that  the  defendnnt  when 
he  appeared,  had  no  right  to  a  dismlSFial  of 
the  action  on  the  theory  that  the  answer, 
being  uncontroverted.  showed  title  and  ri?bt 
of  possession  In  the  garnishee.  Judgment 
(1S07)  5  Oltln.  396,  49  Pac.  48,  reversed. 
Central  Loan  &  Trust  Co.  v.  Campbell 

Commission  Co.,  173  H.  S.  84,  43  U 

ed.  623,  19  Sup.  Ct.  346 

S  SS.  Grounds  of  objecdon  and  defenses  by 
garnishee. 

|S6.   In  general. 

(1900)  A  defendnnt  In  a  suit  by  a  judg- 
ment creditor  in  the  nature  of  an  equitable 
garnishment,  who  Is  sought  to  be  charged 
as  a  debtor  of  the  judgment  defendnnt.  mny 
make  any  defense  which  would  be  available 
against  his  creditor.  Including  that  of  offset; 
and,  since  the  plaintiff  has  no  rights  beyond 


those  of  his  own  debtor,  he  can  not  compel 
the  defendant  to  resort  to  a  mortage  to 
secure  payment  of  a  note  of  the  judgment 
defendant  which  he  has  pleaded  as  an  offset. 
Daugberty  v.  Bogy,  104  Fed.  938. 

S  37.   Defects  in  proceedings  in  principal 

action. 

(1913)  There  being  no  valid  judgment 
against  the  defendant,  no  judgment  could  be 
rendered  agniust  the  garnishee  in  such  a 
proceeding. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Bradshaw, 
37  Okla.  313,  132  Pac.  325. 

{  38.   Set-off  or  eonnterdaim  by  garnishee. 

(1019)  Tbe  principle  is  well  settled  that 
the  gamidiee  or  trustee  may  retain  In  bis 
hands  out  of  tbe  funds  of  the  prtndital  de- 
fendant an  amount  equal  to  all  sums  of 
which  he  might  legally  avail  himself  by  way 
of  set-oB.  If  the  action  was  brought  by  de- 
fendHnt  himself  against  such  garnishee  or 
trustee. 

First  State  Bank  of  Rlngllng  v.  Hunt, 
77  Okla.  4.  185  Pac.  1089. 

S  39.  Answer  or  disdosnre  of  garnishee. 

fi  40,   Time  of  making. 

(1915)   Tlie  date  of  filing  papers  is  when 

they  are  deposited  with  the  proper  custodian, 
find  not  when  they  are  marked  "Filed,"  and 
the  flliug  is  the  actual  delivery  to  tbe  clerk, 
without  regard  to  any  action  tlut  lie  may 
take  thereon. 

State  Nat.  Bank  v.  T^wensteln,  52  Okla. 
259,  155  Pac.  1127. 

S  41.   Mode  and  form. 

(1910)  Where  the  statute  directs,  as  tt 
does  in  this  state,  that  the  garnishee  shall 
answer  by  affidavit,  the  plaintiff  has  a  right 
to  demand  that  the  garnishee  answer  under 
oath,  but.  If  he  does  not  require  It.  an  an- 
swer without  oath  is  sufficient. 

Brooks  T.  Fields,  25  Okla.  427,  106  Pac. 
S2S. 

§  42.   Conclnaivenesi  and  effect  in  general. 

Under  Stat.  1893,  f  4085  (Wilson's  Rev.  ft 
Ann.  Stat  1903,  f  4382),  providing  that  the 
answer  of  the  garnishee  shall  be  taken  as 

the  truth  of  the  facts  therein  stated,  unless 
notice  is  tserved  In  writing  upon  the  gar- 
nishee by  the  plaintiff  within  twenty  days 
that  he  elects  to  take  Issue  on  the  answer; 
held  that,  where  the  answer  of  the  garnishee 
showed  that  whatever  interest  the  garaishee 
might  have  in  the  property  held  by  him  had 
been  nssignod  In  trust  for  the  benefit  of 
creiUtors,  this  is  binding  on  tbe  plaintiff, 
unless  be  proceeds  a(XM>rding  to  the  pro- 
visions of  the  statute. 

(1897)  Ontral  Loan  &  Trust  Co.  v, 
Campbell  Commission  Co..  5  OkU.  396, 
49  Pac.  48.  reversed  (1809)  173  U.  S. 
84,  43  Tj.  ed.  623,  19  Sup.  Ct.  346. 

(1900)    An  appearance  nnd  answer  by  a 
garnishee  waives  all  defects  and  Irregnlarl- 
tles  in  tbe  writ  which  do  not  go  to  the  juris- 
diction of  the  court- 
Phoenix  Bridge  Co.  v.  Street,  fl  Okla. 
422.  60  Pac.  221. 
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(1905)  The  answer  of  a  earnlsbee  serves 
the  double  purpose  of  a  pleading,  and,  as 
against  bim,  of  proof  tu  tbe  case;  und,  If  It 
is  uucontrudicted,  it  constitutes  prima  fucie 
evidence  of  tbe  trutb  of  the  facta  stated 
therein,  as  between  tlie  parties  to  tbe  suit. 
Smith  V.  Marker,  6  Ind.  Ter.  213,  90  S. 
W.  611. 

(lOOG)  Under  Wilson's  Ker.  &  Ann.  Stat 
19U3,  St  4370,  43^.  tbe  answer  of  a  gar- 
nishee is  conclusive  unless  plaintiff  within 
twenty  duys  serves  on  the  garnishee  a  no- 
tice that  be  ^ects  to  take  issue. 

Davis  T.  LUly,  17  Okla.  679,  87  Pac. 
302. 

(1912)  Where  a  garnishee  answers  that  he 
is  nut  Indebted  to  tbe  defendant  in  any  man- 
ner, und  the  iJlalutitl:'  failed  to  give  tbe  stat- 
utory notice  that  he  elected  to  take  Issue 
oil  the  answer,  the  conclusiveness  of  tbe  facts 
therein  stated  can  not  be  questioned  lu  any 
subsequent  proceeding. 

Mouse  V.  Scanlan,  34  Okla.  TOO,  127  Pac 
481. 

(1012)  The  liiw  Indulges  no  presmnption 
that  a  garnishee  is  liable,  but  bis  liability 
must  be  made  utfirmjitively  to  apjjear  in  or- 
der to  Justify  a  Judgment  against  him,  and 
the  uncontradicted  answer  or  disclosure  of 
tbe  guruishee,  upon  which  no  Issue  has  been 
taken,  is  presumed  to  be  absolutely  true, 
and  where  eucb  luiswer  or  disclosure  shows 
no  liability  on  bis  part,  he  is  entitled  to  be 
discharged. 

House  V.  Scanlan,  34  Okla.  796,  127  Pac. 
481. 

(1915)  Where  a  garnishee  answer  that  It 
bus  certain  stocks  and  dividends  in  its  hands 
belonging  to  one  of  the  defendants,  but  that 
it  holds  the  same  under  a  lira  to  secure  an 
Indebtedness  grejtter  than  the  value  of  stocks 
und  dividends  held  by  it,  and  the  plaintiff 
failed  to  give  the  statutory  notice  under 
Comp.  Laws  1909,  §  571S  (Rev.  Laws  1910. 
S  4827),  electing  to  take  Issue  on  the  answer, 
the  couclusiveness  of  the  facts  therein  stat- 
ed can  not  he  questioned  in  any  subsequent 
bearing  in  such  gamisbnieut  proceedings 
Mason  v.  Miller,  54  Okla.  46^  153  Pac. 
187. 

i  43.   Failure  of  garnishee  to  answer. 

S  44.   Effect  in  general. 

(1S99)  Mansf.  Dig.,  §  344  (Ind.  Ter.  Ann. 
Stat.  1899,  9  366),  providing  that  on  service 
of  Bunimous  on  any  garnishee,  or  bis  fail- 
ure to  make  satisfactory  disclosure,  be  may 
be  proceeded  against  in  nn  action  by  filing  a 
A'orifie'l  compliilnt  nud  by  service  of  summons, 
-does  not  require  in  all  cases  a  separate  suit 
,  to  be  begun  against  the  garnishee  In  tbe 
same  mnuner  as  other  actions. 

Pace  T.  J.  S.  Merrill  Drug  Co.,  2  Ind. 
Ter.  218,  48  S.  W.  1061. 

S  45.   Proceedings  on  default. 

(1915)  If  any  garnishee,  having  been  duly 
summoned,  shall  fail  to  file  his  answer  as 
required  by  law,  the  court  may  render  judg- 


ment against  him  for  tbe  amount  of  tbe 

judgiiient  which  tbe  plaintiff  may  recover 
iigninst  the  defendant,  in  the  action,  and 
for  damages  and  costs,  together  with  tbe 
costs  of  such  garnishment  without  further 
proof  of  the  liability  of  such  garnishee. 

State  Xat.  Bank  v.  Lowenstein,  ^  Okla. 
259,  155  Pac.  1127. 

i  46.   Payment  into  court  or  to  officer  by  gar- 
nishee. 

(1915)  A  garnishee  who  pays  Into  court 
money  by  an  order  of  a  court  which  has  not 
acquired  JuiisiUctlt>u  of  the  defendant  in 
tbe  action,  or  of  the  subject-matter  of  tbe 
suit,  can  not  plead  such  order  and  payment 
as  a  defense  to  an  action  brought  by  such  de- 
fendant to  recover  an  Indebtedness  due  such 
defendant  by  such  gai-nisbee. 

First  State  Bank  of  Addington  v.  Lati- 
mer. 48  Okla.  104,  149  Pac.  1099. 

S  47.  Traverae  of  answer  and  issues  thereon. 

(IttIO)  When  an  answer  under  oath  Is 
waived,  an  unverified  answer  In  garnishment 
to  tbe  effect  that  the  garnishee  "has  In  bis 
possession  the  sum  of  f5.20  dne  the  said 
defendant"  and  a  notice  In  writing  lu  due 
time  to  the  effect  that  the  plaintiff  electa 
to  take  Issue  on  such  answer,  as  provided 
by  5  43S2.  Wilson's  Rev.  &  Ann.  StaL  1903. 
states  facts  suflicfent  to  join  an  Issue  of 
fact  as  between  tbe  plaintiff  in  the  princi- 
pal case  and  the  gamishee.  and  it  Is  error 
to  render  Judgment  without  a  trial  on  such 
pleadings  against  the  garnishee. 

Brooks  v.  Fields.  25  Okla.  427,  106  Pac. 
82S. 

(1910)  Where  in  garnishment,  not  In  aid 
of  execution,  the  garnishee  answered,  and 
plaintiffs  moved  for  judgment  on  the  plend- 
ings,  and  pending  the  motion  plaintiffs  served 
notice  on  the  gurnlshee,  pursuant  to  Wil- 
son's Rev.  &  Ann.  Stat.  Okln..  i  43S2.  that 
they  elected  to  take  issue  on  the  answer, 
it  wns  held  a  waiver  of  tbe  motion,  and  the 
court  erred  in  subsequently  sustaining  It 
iind  rentlerlne  Jud.ijment  apalnst  the  garnishee 
wirbout  a  trial  of  tbe  Issues  of  facts  aris- 
ing between  the  plaintiffs  and  the  garnishee 
on  such  pleadlnga 

First  Nat.  Bank  of  Elk  aty  v.  Huff,  29 
Okla.  547,  118  Pac.  582. 

S  48.   Evidence  as  between  plaintiff  and  gar-  , 
nishee. 

§  49.   PresQinptione  and  burden  of  proof. 

(1915)  Where  a  garnishee's  answer  nl- 
leees  the  admitted  fact  tlmt  be  Is  a  federal 
ofllcer,  but  the  claim  that  he  holds,  as  such 
ofTlcer,  the  funds  sought  Is  questioned,  tbe 
burden  of  proof  is  on  i^aintlff  to  establish  the 
contrary. 

Manwell  v.  Grimes,  48  Okla.  72.  149  Pac. 

1182. 

S  50.  Trial  of  issnes  between  plaintiff  and 

garnishee. 

(1915)  The  defendant,  under  Comp.  T^aws 
1909.  §  5720  (Rev.  T^ws  1910,  9  4831)  may 
In  all  cases  defend  the  proceeding  against 
any  garnishee  upon  any  ground  upon  which 
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a  giirnlsbee  might  defend  tbe  same,  and  de- 
fcmdnnt  may  participiite  In  the  trial  of  any 
lusue  between  the  plaintiff  and  garnishee 
for  the  protection  of  bis  Interests. 

Mason  v.  Miller,  54  Okla.  46,  153  Pac. 
187. 

S5I.   ^  Time  for  trial 

(1910)  Under  §  4385,  Wilson's  Rev.  &  Ann. 
Stat.  1903,  a  proceeding  against  the  gar- 
nishee must  be  deemed  to  be  an  action  by  the 
plaintiff  against  the  garnlsliee.  and  where 
the  gomisbnient  Is  not  In  aid  of  execution, 
a  trial  shall  not  be  had  of  the  action  In  gar- 
nishment until  plaintiff  sbalt  have  judg- 
ment In  the  principal  action. 

Broolis  V.  Fileds,  25  Okla.  427,  106  Pac. 
828. 

S  52.   Mode  and  conduct  in  general. 

(11)15)  After  the  answer  to  the  Interrog- 
atories have  been  verified  by  affidavit  and 
filed  with  the  clerk  of  tbe  court,  all  subse- 
quent proceedings  against  the  garnishee  shall 
be  tbe  s»nie  as  in  case  of  attachment  as  far 
as  applicnble. 

Mason  v.  MUler,  54  Okla.  40,  U3  Pac. 
187. 

S  53.   Verdict  and  findings. 

(1808)  Under  Code  Qv.  Proc.  S  213  (Wil- 
son's Rev.  &  Ann.  Stat  1903,  S  438S).  pro 
vlding  that,  from  the  time  of  tbe  service 
of  the  summons  on  tbe  garnishee,  he  shall 
stand  liable  to  plaintiff  to  tbe  amount  of 
property  in  bis  possession  and  under  bis  con- 
trol belonging  to  defendant  or  In  which  be 
Is  Interosteil,  tn  tl'e  extent  of  his  right  and 
interest  therein,  where  in  a  garnishment  pro- 
ceeiling.  there  was  evidence  that  the  gar- 
nishee hnd  shares  of  stock  in  bis  bnnds. 
transferred  to  bim  by  a  sale  claimed  to  bcT 
fraudulent,  there  was  no  evidence  tending 
to  show  any  debt:  held  that  the  Jury  could 
not  return  a  money  vei-diet. 

Williamson  t.  Oklahoma  Nat  Rank,  7 
Okla.  621,  56  Pac.  1064. 

S  54.  Jadgment  against  garnishee. 
8  55.   By  default. 

See  S  28. 

Bei-natb  v.  Kolosky,  82  Okla.  190,  200 
Pno.  147. 

§  56.   On  answer. 

(1S£I9)  Under  Miinsf.  Dig..  S  342  (Ind.  Ter. 
Stat.  1S09,  S  304),  authorizes  the  court  to 
require  a  gnrnishee,  who  admits  having  prop- 
er^ of  the  defeuilimt  In  his  possession,  to 
pay  as  much  theiijof  as  is  ne<-cssnry  to  sat- 
isfy plalntlCTB  demand  and  costs  into  coiirt: 
htld  that  where  a  garnishee  answers  that  the 
property  in  controversy  Is  held  by  him  as 
defendant's  asalgnee  for  the  benefit  of  cred- 
itors, and  tbe  court  adjudges  tbe  assignment 
void  on  its  face,  it  may  require  tbe  gar- 
nishee to  pay  into  court  money  sufficient  to 
satisfy  plaintiffs  demand  and  costs. 

Pace  V.  J.  S.  Merrill  I>rug  Co..  2  Ind. 
Ter.  218,  48  S.  W.  1061. 

(1900)  A  judgment  rendered  against  a 
garnishee,  who  bas  answered  to  a  void  gar- 


nishee summons  in  an  action  against  a,  uon- 
roMident,  who  has  not  been  ]>ersonatIy  served 
or  appeared,  is  void,  and  should  be  set  aside 
on  motion. 

Phoenix  Bridge  Co.  v.  Street;  9  Okla. 
422,    60  Pac.  221, 

(1006)  Where  a  garnishee  has  answered 
that  he  Is  not  indebted  to  defendant  and 
plaintiff  fails  to  give  tbe  statutory  notice 
that  be  elects  to  take  issue.  It  is  error  to 
render  judgment  flfraiust  the  giirnishee. 

Diivls  v.  Lilly.  17  Okln.  570,  87  Pac. 
302. 

(1014)  Where  the  answer  of  the  gnrnishee 
bank  discloses  that,  prior  to  tbe  service  in 
gamlahment,  a  general  deposit  to  tlie  credit 
of  defendant  was  made,  accompanied  by  a 
statement  to  the  bank  that  the  sum  1*- 
longed  to  her  little  girl,  hut  defendant  was 
going  to  use  It  to  educate  the  child,  etc..  it 
was  held  that  tbe  statement  failed  to  over- 
come the  itresuniiUlon  that  defendant,  as  de- 
iwsitor.  is  the  owner  of  said  fund  standing 
fiei>'^Bltert  in  her  own  nnnie. 

Ix)wmnn  v.  Blaine  County  Rank.  40  Okla. 
519,  139  Pac.  952. 

(1917)  Record  examined,  and  held  that 
a  motion  to  set  aside  tbe  Judgment  was  prop- 
erly overruled. 

Arnold  T.  Burks  63  Okla.  273.  164  Pac. 
070. 

I  57,   Opening  and  vacating. 

See  §  56. 

Arnold  t.  Burks,  63  Okla.  273.  164  Pac. 
070. 

§  58.  Executions  and  enforcement  of  judg- 
ment.. 

1 59,   Actions  by  plaintiff  against  garni- 
shee. 

(1010)  In  an  action  by  tbe  plaintiff  against 
the  garnishee  for  a  failure  to  comply  with 
the  oilier  made  by  the  justice  directing  the 
payment  of  money  into  court,  the  pliilntiff 
is  ejititled  to  recover  if  he  shows  a  valid 
judgment  in  his  favor  asralnst  bis  debtor, 
a  garnishee  summons,  an  answer  of  the  gar- 
nishee, an  order  of  the  court  dlrc^lnc  tbe 
money  to  be  paid  into  court  a  refusal,  and 
a  liability  to  the  debtor  by  the  garnishee 
at  the  time  of  the  service  of  garnishee  sum- 
mons. 

Bell-Wayland  Co.  v.  Nixon,  57  Okla.  138. 
156  Pac.  1105. 

(1916)  The  record  examined,  and  It  is 
held  that  the  trial  court  was  in  error  when 
it  directed  a  venllct  In  this  c;ise. 

Bell-Waylnnd  Co.  v.  Xlxon,  57  Okla.  138, 
156  Pac.  1105. 


VII.   OUASHING,  VACATING.  DISSOLU- 
TION.  OR  ABANDONMENT. 

§  60.   Grounds  for  quashing,  vacating,  or  dis- 
solving. 

(1910)  Under  Rule  7  of  the  Supreme 
Court,  not  only  au  affidavit,  but  also  a  bond, 
was  required;  and  tbe  failure  to  make  and 
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file  either  would  operate,  on  timely  motion, 
to  cause  the  writ  of  giiraishment  to  be 
quaslied  ami  the  garnishee  to  be  discharged. 
Arnold  T.  McLellao.  27  Okla.  598,  112 
Pac.  1018. 

(1912)  The  court  lias  power  to  dissolve 
a  garnlBbmoit  process  aud  discbarge  tbe 
garnishees  tiiion  niotlfHi  of  n  defoidant 
d^tor,  alleging  and  sapiwrted  by  evidence, 
tbiit  the  allegation  in  the  afQdavit  for  gar- 
nifthweut  that  the  defendunt  debtor  bus  not 
proi)erty  liable  to  execution  sufflcient  to  sat- 
isfy plalntlfTs  demand  is  untrue. 

Kd  Hockaday  v.  King,  31  Olila.  127,  120 
Puc.  665. 

S  61.   Motions  and  proceedingf  thereon. 

(1910)  A  writ  of  garnishment  issued  upon 
a  transcript  of  a  Judgment  from  tbe  United 
States  comniissloiier's  court  at  Ylnlta  by  vir- 
tue of  I  2780,  lud.  Ter.  Ann.  Stat  1899 
(9  4100,  Mansf.  Dig.),  having  been  filed  In 
the  United  States  C^urt  for  the  Northern 
District  of  the  Indian  Territory,  a  motion 
to  qoash  such  writ  being  filed  under  $  2103 
(Mansf.  Dig.,  {  298S;  Qantt's  Dig..  {  2610). 
tbe  district  court  a  successor  of  such  IJnited 
States  court,  can  look  alone  to  the  record 
as  certified  by  tbe  Vnltetl  States  commis- 
sioner; and,  if  on  its  face,  it  showed  a  valid 
service,  proper*  return  and  a  valid  Judgment, 
such  motion  should  have  been  rammarily 
dismissed. 

England  Bros.  v.  Young,  20  Okla.  494, 
110  Pac.  896. 

(1018)    Evidence  e-^amlned,  and  it  is  held 
that  tbe  Judgment  of  the  court  In  refusing 
to  dischni^e  the  garnishment  was  error, 
Scott  V.  Waples-Palnter  Co.,  74  Okla.  — , 
176  Pac.  751. 

S  62.   Discharge  of  garnishment  on  Bccarily. 

(1916)  Execution,  ftUng  and  approval  of 
a  bond  under  Bev.  I^ws  1910.  §5  4S.38.  4839 
(Oomp.  Laws  1909,  5§  5727.  5728).,  was  held 
to  estop  defendant  from  questioning  tbe  reg- 
ularity of  the  garnishment  proceedines  and  to 
make  the  obligors  absolutely  liable  for  any 
Judgment  recovered  by  plaintiff,  without  re- 
gnri  to  the  regnlari^  of  the  garnishment 
ceedings. 

St  Louis  Cordage  Mills  v.  Western  Sup- 
ply Co.,  54  Okla.  767,  154  Pac.  646. 

(1916)  Where  an  undertaking  Is  executed 
by  the  defendant  pursuant  to  tbe  provisions 
of  Rev.  Laws  1910,  9  4838,  by  virtue  of  which 
a  garnishment  proceeding  against  bim  Is  dis- 
continued, he  Is  thereby  estopiwd  from  ques- 
tioning the  regularity  of  the  gamlsbmeut 
proceeding. 

Munson  v.  First  Nat  Bank  of  Okmolgee, 
68  Okla.  284,  150  Pec.  486. 


Vin.  CLAIMS  BY  THIRD  PERSONS. 

S  63.   Proceedings  for  establishment  and  deter* 
minatioD  of  claims. 

S64.   Pleading. 

(1918)    The  plea  of  intervention  exam- 


ined, and  held  to  state  a  cause  of  action  and 

it  was  error  to  sustain  a  demurrer  thereto. 
City  Nat.  Bank  of  Hobart  v.  State,  73 
OUa.  — ,  176  Pac.  232. 

9  65.   Evidence. 

(lail)  It  la  error  to  snstaln  an  objection 
to  tbe  lutrodiu^ion  In  evldoice  of  an  aaslsn- 
ment  duly  ^ecuted,  nnlmpeacbedt  and  in,  all 
particulars  regular  upon  Its  face,  under  which 
a  third  party  claims  title  to  a  fund  In  the 
bauds  of  a  garnishee. 

Terry  v.  PameU,  20  Okla.  846,  119  Pac. 
629. 

(1011)  Where  the  fund  in  the  band  of 
the  garnishee  Is  claimed  by  a  third  party, 
the  burden  of  eatabllsblng  bis  sniierior  right 
thereto  Is  union  such  claimant 

Terry  v.  PameU,  29  Okla.  846,  119  Pac 
029. 

(1017)  Evidence  examined  and  held  In- 
sufficient to  Impeach  an  assignment  on  the 
ground  of  fraud. 

dinners  &  Producers  Bank  v.  First  Nat 
Bank  of  Tulsa,  66  Okla.  283,  168  Pac. 
1008. 

9  66.   Condnct  of  trial  or  hearing. 

(1916)  A  trial  of  the  rights  of  the  owner- 
ship of  nn  intervener  of  property  gamlsbeed 
may  be  had  prior  to  the  trial  of  the  cause  In 
which  the  garnishment  issued. 

Squires  v.  Pooley,  56  Okla.  224,  164  Pac. 
1106. 

5  67.   Coals. 

(1916)  Where  an  intervener,  In  a  matter 
of  garnishment,  successfully  maintains  lUs 
claim  of  ownership  to  the  property  in  the 
hands  of  the  garnishee,  such  Intervoier  can 
not,  in  such  intervention,  recover  against  tibe 
plaintiff,  in  tbe  suit  In  which  tbe  summons 
in  garnishment  Issued,  damages  for  attor- 
ney's fees,  hotel  and  traveling  expenses,  in- 
curred by  him  in  Intervening  In  said  cause. 
Squires  v.  Pooley,  55  Okla.  224,  154  Pac. 
1166. 


IX.   OPERATION  AND  EFFECT  OF  GARN- 
ISHMENT, JUDGMENT.  OR  PAYMENT. 

§  68.   Effect  of  garnishment  a*  between  de- 
fendant and  garnishee. 
9  69.   In  generaL 

(1913)  Under  the  statute,  the  process  of 
a  garnishment  should  be  withheld  until  the 
defendant  is  brought  Into  court  by  service 
of  summons  and  given  an  opportunity  to  make 
bis  defense  and  a  personal  Judgment  Is  ren- 
dered against  him;  and.  hence,  payment  into 
court  of  tbe  amount  due  by  tbe  railroad 
company  to  its  employe,  without  the  raidi* 
tlon  of  such  Judgment  constitutes  no  de- 
fense In  an  action  brought  by  the  employe 
to  recover  tbe  wages  due  him. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Hoosdey, 
37  Okla.  326,  132  Pac.  330. 

(1915)  In  an  action  against  a  n<m- 
resident  ser\-ed  by  publication,  a  gamlsbee 
should  notify  such  defradant  of  tbe  garnish- 
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ment,  if  able  to  do  so,  and  Interpose  for 
blm  any  defeuse  of  wblcli  he  knows  and 
which  be  1b  able  to  make. 

St  Louis  &  S.  F.  K.  Co.  V.  Crews,  51 
Okla.  144.  151  Pac  879. 

(IfilO)  That  idabitilTa  claim  was  as- 
signed to  him  In  violation  of  Rev.  Laws 
1910,  S  2912,  was  held  a  defense  to  gamlsb- 
ment  proceedings  In  Kansas,  which  sboald 
have  been  Interposed  by  the  garnishee. 

St.  Louis  &  S.  F.  R.  Co.  V.  Crews,  51 
Okla.  144,  151  Pac.  870. 

1 70.   Other    actions    and  proceedings 

against  garai^ee. 

(1915)  Pendency  of  a  prior  acti<ni  in  an- 
other state  by  the  principal  defendant  was 
h^  a  defense  against  the  gaml^mient  pro- 
oeedlngs  which  ahould  be  Interposed  hy  the 
gaml^ee.  • 
St  Loiris  &  S.  F.  B.  Oo.  V.  Crewa;  51 
6]Ela.  144.  151  Pac.  879. 

S  71.   Effect  of  jadgment  against  garnishee  and 
piyment  or  other  satisfaction  thereof. 

S  72.   In  generaL 

(1913)  Wliere,  in  an  action  for  wages, 
defendant  railroad  company  sets  np  a  Judg- 
ment against  plaintUE  In  a  Justice's  court  in 
Missouri  In  which  the  conrpany  was  garn- 
ished, at  which  Ume  Rev.  Stat  Mo.  1890 
SSS447.  344S,  provided  that  no  gamishmait 
should  Issue  against  any  railroad  where  the 
sum  demanded  was  not  over  $200,  and  where 
the  property  garniidied  was  wages  due,  until 
Judgmrat  against  defendant  in  the  action,  no 
personal  Judgment  having  l>een  obtalne<] 
against  defendant  the  proceedings  lu  Mis- 
souri were  void  and  Is  no  defense  to  the 
action  In  this  state. 

Missouri,  K.  &  T.  Ry.  Co.  v.  IIouBdey, 
37  Okla.  326.  132  Pac.  330. 

(1915)  A  Ju^^ent  against  a  garnishee 
In  a  court  not  acquiring  Juriscllction  of  the 
person  of  the  princlpitl  defendant,  which 
does  not  recite  that  the  pamishec  disclosed 
any  defense,  was  held  not  an  adjudication 
of  any  issue  as  to  whether  the  parnlshee 
discharged  his  duty  to  the  princlpnl  defend- 
ant in  respect  to  notice  and  defenses. 

St  Louis  &  S.  F.  R.  Co.  v.  Crews.  51 
Okla.  144,  151  Pac.  879. 

(1915)  A  garnishee  falling  to  notl^  the 
principal  defendant  and  Interiwse  defenses 
can  not  set  np  payment  of  a  Judgment 
against  him  In  the  garnishment  proceeding 
as  a  defense  to  nn  action  hy  such  defendant 
for  the  debts  so  garnlsheed. 

St.  Ix>uis  &  S.  F.  R.  Co.  V.  Crewa.  51 
Okla.  144,  151  Pac.  879. 

(19U)  A  garnishee,  to  be  entitled  to  set 
up  payment  of  Judgment  against  him  In  a 
garnishment  proceeding,  as  a  defense  to  an 
action  by  bis  creditor  for  the  gamlsbeed 
debt,  should  plead  and  prove  that  he  dls- 
chnrgocl  his  duty  to  tlie  creditor  by  giving 
notice  and  defending  in  the  gamifthnient  pro- 
ceedings. 

St.  Louis  &  8.  F.  R.  Co.  T.  Crews,  51 
Okla.  144,  151  Pnc.  S7I). 


(1917)  Where  Judgment  creditor  issued 
garnishment  summons  to  Judgment  debtors 
of  third  party  alleged  to  be  a  fraurtnlent 
trustee  of  the  Judgment  for  defendant,  and 
there  was  Judgment  against  such  par^  di- 
recting application  by  garnishees  of  the 
amount  owing  to  such  party  to  plaintiffs 
Judgm^t  dischai^ed  pro  tauto  the  Judgment 
of  third  party,  and  was  a  defense  to  his 
action  on  discharging  bond. 

Priboth  V.  Cbism,  62  Okla.  300,  162  Pac. 
1108. 

(1917)  Liability  of  principal  and  sureties 
upon  a  dischai^ing  bond  in  attachment  may 
t>e  satisfied  by  a  payment  under  a  Judgment 
hi  garnishment  brought  by  a  creditor  of  the 
Judgment  plaintiff. 

Priboth  V.  Chism,  62  Okla.  300,  163  Pac 
1103. 

(1917)  The  liability  to  the  Judgment 
plalutlfT  of  principal  and  sureties  upon  a 
dlscbai^ng  bond  In  garnishment  may  be 
satisfied  by  a  payment  made  under  a  Judg- 
ment In  garnishment  proceeding  brought  by 
a  creditor  of  said  Judgment  plaintiff. 

Priboth  V.  Chism,  62  Okla.  900,  162  Pae 
1103. 

(1917)  Where  one  Intervoies  in  a  garn- 
ishment proceeding  and  claims  the  funds  in 
nosscs^IffiD  of  the  garnlsbee  and  vrlthdraws 
his  petition  of  intervention,  and  falls  to 
nrosecnte  his  claim  for  the  funds  gamlsbeed, 
the  garnishee  Is  under  no  obligation  to  such 
claimant  to  serve  notice  upon  blm  of  the 
pamlchment  proceeding  or  to  Interpose  any 
defense  in  behalf  of  such  claimant  and  the 
i^mishee  has  a  right  to  presume  that  such 
clalmiint  by  his  acts,  has  abandoned  bis 
claim  to  ownership  of  the  funds  gamlsbeed 
In  the  bands  of  the  garnie^ee.  and  tJbe  Judg- 
ment of  the  court  wherein  the  garnishment 
Is  pending  requiring  the  garnishee  to  pay 
the  funds  in  Ms  hands  to  the  satisfaction 
of  a  Judgmoit.  In  favor  of  plnintllT,  and  the 
eamishee  having  complied  with  such  Judg- 
ment Is  binding  on  such  claimant 

Schenbeck  v.  First  Nat  Rank  of  Grand- 
field.  69  Okla.  — .  169  Pac.  619. 

(1918)  Where  P  sued  a  railway  company 
for  certain  sums  alleged  to  be  due.  and  the 
railway  company,  in  defense  of  such  action, 
offered  to  show  tJint  previous  thereto  a  suit 
had  been  filed  against  E  in  another  connty. 
-•nd  garnishment  summons  Issued  and  served 
upon  the  railway  company,  and  that  E  had 
entered  a  Hi)ecial  appearance  in  that  action, 
and ,  moved  to  set  aside  the  summons  and 
the  sen'ice  thereof,  on  the  ground  that  K 
was  a  resident  of  another  county,  and  that 
said  motion  was  overruled  and  Judgment 
rendered  against  E,  and  that  the  railway 
•wmpony,  In  compliance  with  an  order  of  said 
court,  paid  the  amount  of  the  Judgment 
Tgnlnst  E  into  that  court  and  was  discharged, 
•ind  that  no  appeal  was  prosecuted  from 
said  Judgment  and  order,  which  ofTer  of  tes- 
timouy  was  refused,  held  error. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Gdwardt. 
71  Okla.  — ,  175  Pac.  938. 
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(191S)  Where  an  nctlon  was  commenced 
agiiiust  E,  In  H  Justice  court  In  McClaln 
county,  nnrt  Karnisliuieut  summouB  was  is- 
sued uiid  served  upon  ft  rnllway  company, 
which  imnwcred  and  admitted  an  Indebted- 
ness to  and  where  E  entered  a  special 
ai)i)eiirnnce  in  said  action,  and  moved  to  set 
aside  the  summons  and  ser\'ice  thereof  on 
the  uround  that  E  was  a  resident  of  Pontotoc 
county,  which  motion  was  overruled,  and 
judgment  rendered  iu  plaintiff's  favor,  and 
the  garnishee,  in  compliance  with  tlie  order 
of  the  court,  paid  the  amount  of  the  judg- 
ment into  court  and  was  discharged,  from 
which  Judgment  and  order  no  api)eal  was 
prosecuted,  held,  that  the  judgment  was  not 
void  ui>uii  collateral  attiiclc. 

Atchison,  T.  &  S.  F.  By.  Go.  t.  Edwards, 
71  Okla.  — .  175  Pac.  038. 

5  73, .   Foreign  judgment. 

(liH3)  In  an  action  brought  in  this  state 
by  n  crtniitor  afriiiiist  his  delttor,  the  latter 
defended  by  setting  up  a  Judgment  of  a  jus- 
tice of  the  peace  in  another  state,  wherein 
the  plaintiff  here  was  defendant  there,  and 
the  defendant  in  this  state  was  named  as  a 
garnishee  in  the  foreign  state,  where  the 
Judgment  rendered  In  the  latter  state  failed 
to  show  either  service  of  summons,  appear- 
ance, or  service  by  publication  on  the  de- 
fendant, It  was  held  that  the  Judgment  ren- 
dered was  \-oid.  and  constituted  no  defense 
to  plaintiff's  action. 

Missouri.  K.  &  T.  Ry.  Oo.  v.  Bradshaw, 
37  Oitia.  313,  132  Pac.  325. 

(1913)  An  answer  to  a  suit  for  debt, 
which  pleads  in  bar  that  a  Judgment  in  at- 
tachment in  another  stite  baa  been  rendered 
agninst  defendant  as  garnishee,  la  demurra- 
ble, unless  it  shows  affimmttvely  that  the 
demand  sued  for  and  that  adjudicated  In 
the  garnishee  proceedings  were  identical. 
Brown  t.  Stogsduie,  42  Okla.  131,  140 
Pac.  608. 

(1015)  Refusal  of  Oklahoma  court  to 
give  Kansas  judgment  against  a  garnishee 
effect  ns  an  adjudication  of  whether  the 
garnishee  discharged  his  duty  to  the  prin- 
cipal defendant  ns  to  notice  and  d^enses 
was  held  not  a  denial  of  the  full  faith  and 
credit  to  which  a  Judgment  is  entitled  under 
Const  V.  S.,  art  4,  9  1,  and  Rev.  Stat  U.  S.. 
8  005  (U.  S.  Comp.  Stut  1013,  §1519). 

St.  Louis  &  S.  V.  R.  Co.  V.  Crews,  51 
Okla.  144.  151  Pac.  879. 

(1915)  In  the  absence  of  congressional 
enactments   and   under   Rev.   Laws  1010, 


S  4772,  tbe  general  rules  of  pleading  and  evi- 
dence obtain  in  determining  what  faith  and 
credit  shall  be  given  a  foreign  Judgment 
St.  I»ul8  &  8.  F.  B.  Co.  V.  Crews,  51 
Okla.  144,  151  Pac.  8T9. 

(1915)  A  judgment  against  a  garnishee 
In  a  court  not  acquiring  jurisdiction  of  the 
person  of  the  principal  defendant,  which 
does  not  recite  that  the  garnishee  disclosed 
any  defense,  wlli  not  be  given  faith  or  credit 
us  an  adjudication  of  whether  tbe  garnishee 
discharged  bis  duty  to  the  principal  de- 
fendant as  to  notice  and  defenses. 

St.  Ix>uis  &  S.  F.  B,  Co.  V.  Crews,  51 
Okla.  144,  151  Pac.  879. 

X.  LIABILITIES  ON  BONDS  OR  UNDER- 
TAKINGS. 

i  74.   Extent  of  liability. 

(18VIS)  The  damages  for  which  a  surety 
on  a  bond  in  garnishment  is  liable  are  such 
as  directly  and  necessarily  arise  from  the 
wrongful  seizure  of  the  i)roperty,  and  can 
not  be  remote  and  speculative. 

Fleming  v.  Gillespie,  7  Okla.  430.  54  Pac. 
653. 

S  75.  Actions. 

(1808)  One  who  does  not  appeal  from  a 
Judgment  rendered  against  him  in  wblcb 
iCflrnishment  proceedings  are  sustained  can 
not  maintain  suit  on  the  bond  in  gamlsbment 
for  damages  sustained  by  reason  of  tlie 
wrongful  issuance  and  service  of  the  gar- 
nishee summons. 

Fleming  v.  GUlespie,  7  Okla.  430,  54  Pac. 
653. 

■(1808)  Where  garnishment  proceedings 
were  dismissed  because  funds  in  the  bands 
of  garnishee  had  been  previously  .issiened, 
an  action  for  damages  by  defendant  will  not 
lie  on  the  undertaking  In  gamlsbment  for 
expenses  incurred  by  bis  assignee  in  estab- 
lishing his  right  to  the  fund,  as  defendant 
had  no  interest  in  the  fund,  and  could  have 
suffered  no  loss  by  tbe  proceeding. 

Fleming  v.  Gillespie,  7  Okla.  430,  54  Pac. 
653. 

9  76.   Nature  and  grounds  of  liability. 

(1918)  Under  Rev.  I^ws  1010,  8  4855. 
damages  may  be  recovered  for  a  wrongful 
attachment  or  garnishment  only  when  the 
same  has  been  discharged  on  motion  prior  to 
final  judgment. 

-Scott  v.  W8]>les-Pa inter  Co..  74  Okla.  — , 
176  Pac.  754. 
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GAS. 

This  toiHc  INCLUDES  tbe  mnking  and  vending  of  gas  for  illuniinatluK  nnd  he^ttiiB 
purposes  and  liaMlitles  Inddoit  thereto,  tt^ether  with  the  public  control  and  supen-iston 
of  the  business. 

It  EXCLUDES  contracts  and  leases  for  the  mining  of  mitural  gas  (Mines  and  Min- 
erals) ;  mnnlciptil  regulntlou  of  gas  companies  (Munlcipiil  Corporations). 


Analysis. 

§   1.  Power  to  control  and  regulate. 

§  2.  Statutory  and  manicipal  regulation  in  general. 

§  3.  Gas  companies. 

§  4.   Franchi'^es,  privileges,  and  powers  in  general. 

§  5.   Rights  in  streets  and  other  public  places. 

§  6.  Supply  to  private  customers. 

§  7,  Charges. 

§  8.  Injuries  from  escape  or  explosion  of  gas. 

§  9.   Care  and  grounds  of  liability. 

§  10.   Actions. 


Cross  -References. 


See  Mines  and  Minerals. 

Act  prohihitinK  transportation  out  of  stnte, 
spe  Ooninicpce.  S  ft. 

Assignment  of  roynlties  under  oil  and  gns 
lease,  see  Indians.  §  13. 

Avoidance  of  oil  nnd  gas  lease,  see  Mines  and 
Minerals,  5  32. 

Breach  of  contrRCt  to  drill  for  gas  and  oil, 
see  Mines  and  Jlinernls,  §35. 

Construction  of  oil  nnd  gaa  lease,  see  Mines 
and  Minerals,  §5  27.  32. 

Drilling  gas  or  oil  well  not  mining,  see  Mas- 
ter and  Servant,  S  70. 

Enjoining  interstate  commerce  in  natural 
gas,  see  Eminent  Domain,  S  2. 

Enjoining  Inylng  of  natural  gns  pipe-line 
across  highway  a,  see  Courts,  5  122. 

Inten^nte  commerce  In  natural  gas,  see  Com- 
merce, a  5,  7. 

Interstate,  gas  pipe-lines,  see  Commerce,  §5. 

T-«ase  granting  right  to  explore  for  gas  nnd 
oil,  see  Mines  and  Minerals,  fi  16. 

Measure  of  damages  for  destroying  prospect 
gns  or  oil  hole,  see  Mines  and  Minerals, 
812. 

Notice  of  Intention  to  cancel  gfs  and  oil 
lease,  see  Mines  and  Minerals,  §  .33. 


Oil  nnd  gas  lease  an  Incftrpore.il  heredita- 
ment, see  Mines  and  Minerals,  %  27. 

Oil  and  giis  leitse  amounting  to  mere  option, 
see  Specific  Performance.  8  28. 

Oil  nnd  gns  lease  of  lund  of  minor,  see 
Guardian  and  Ward,  8  18. 

Power  of  legislature  to  establish  grade  of 
Illuminating  fluids,  see  Inspection,  88  It  4.  ' 

Presumption  that  depreciation  of  value  of 
corporutc  property  is  provided  for  by  re- 
placement out  of  the  earnings  of  the  com- 
pany, see  Taxation,  S  l^l- 

Keservatlon  of  oil.  gas  and  coal  In  allotted 
lands,  see  Indians,  S  11. 

Restrictions  on  plpiijg  nntnrnl  gas  out  ot 
state,  see  Commerce,  8». 

Bight  to  cancel  gns  and  oil  lease,  see  Mines 
iind  Minerals,  S8  31.  33. 

Royalties  from  oil  and  gas  leases,  see  In- 
dians, 8  14. 

Taxation  of  gns  and  oil  leases,  see  Taxation, 
!§  34. 

Tmnsportation  by  pli>e  line  across  highways 

of  state,  see  Commerce.  6  27. 
Validity  of  order  of  corporation  commission 

changing  rate,  see  Constitutional  Law, 

8  155. 


8  I.   Power  to  control  and  regalate. 

(1920)  A  corporation  owning  and  operat- 
ing gns  wells  and  selling  Its  product  does  not 
constitute  a  public  utility  under  the  Constitu- 
tion nnd  laws  of  Oklahoma. 

Nowata  County  Gas  Co.  v.  Henry  Oil  Co., 
269  Fed.  742. 

S  2.  Statutory  and  mnnicipsl  regnlalion  in  gen* 
enil. 

(1014)  Laws  1913,  ch.  152.  requiring  that 
a  corporation  which  had  been  granted  a 
franchise  under  Laws  1900,  ch.  26,  art.  2. 
812,  fumisb  gas  through  standard  meters 


at  a  meter  rate,  was  held  a  valid  exercise  of 
the  police  power  rcsened  by  Const,  art.  18, 
8  7. 

Pawhuska  Oil  &  Gas  Co.  v.  aty  of  Paw- 
huska,  47  Okla.  342,  148  Pnc.  118. 

S  3.  Gas  eompaniea. 

(1008)  An  ordinnnce  of  an  Incorporated 
town  in  Indian  Territory,  granting  to  a  cor- 
poration a  franchise  to  furnish  light  and 
beat  to  the  town,  and  the  right  to  use  the 

streets  and  alleys,  Is  a  contract  governed  by 
the  same  rules  as  any  contract  between  in- 
dividuals or  private  corporations,  except  that 


Digitized  by  Google 


f4 


OAS. 


[20kla.Dig.]  8V 


it  slKrald  be  attieay  omatnua  against  tbe 

grantee. 

Town  of  Sapulpa  v.  Sapulpn  Oil  &  Gas 
Co..  22  Okla.  347,  97  Pac.  1007. 

S  4.   FrsDchiMt,  privileges,  and  powers  in 

gflneraL 

(1916)  Mandsmiu  will  not  lie  to  compel 
a  gas  company,  aigaged  In  purcbaslnK,  trane- 
porting,  and  selling  natural  gas  prior  to  the 
passage  of  Sess.  Lavs  1918,  ch.  99,  to  accept 
the  proTisions  of  such  statute  and  operate 
under  it  as  a  common  Tiirrler  and  common 
purchaser. 

Oltlabonu  Natural  Gas  Co.  v.  State  ex 
rel.  West,  47  Okla.  601,  ISO  Pac.  476. 

S  5.   Rights  in  streets  and  other  public 

places. 

(1911)  By  Sess.  Laws  1909,  ch.  28,  art.  2. 
1 12,  K».  435,  436,  the  def^dant  In  error,  a 
domestic  gas  pipe  line  corporation,  has  not, 
without  first  being  granted  a  franchise  for 
such  imrpose,  the  right  to  lay,  use,  and  main- 
tain gas  pipes  and  mains,  with  aU  necessary 
attachmmts,  connections,  and  appurtenances, 
npou  and  below  the  surface  of  the  streets, 
alleys,  sidewalks,  etc.,  of  a  city,  and  to  main- 
tain a  system  of  gas  pipes  and  gas  works  In 
the  city,  to  sell  and  supply  gas  to  It  and  Its 
Inhabitants. 

Mayor,  etc.,  of  City  of  Pawhuska  t. 
Pawbuska  Oil  &  Gas  Co.,  28  Okla.  568, 
lis  Pac.  353. 

{ 6.  Supply  to  private  customers. 

(1914)  A  pleading  that  one  failed  to  oper- 
ate wdls  and  furnish  gas  therefrom  con- 
tinuously discloses  no  breach  of  a  covoiant 
to  aAl  the  surplus  such  as  the  wells  may 
produce. 

Smith  T.  Bell,  217  Fed.  243. 

(1920)  The  Oklahoma  statute  prohibiting 
operators  of  gas  wells  from  taking  therefrom 
more  than  25  per  cent  of  their  daily  natural 
flow,  does  not  constitute  a  defense  to  an 
action  against  a  natural  gas  company  for  a 
breach  of  contract  to  sni^ly  gas  where  the 
^foidant  discontinued  to  furnish  gas  only 
because  plaintiff  refused  to  pay  more  than 
the  contract  price. 

Nowata  County  Gas  Co.  v.  Henry  Oil 
Co.,  209  Fed.  742 

S  7.  Charges. 

(1913)  Const.,  art.  9,  {  18,  does  not  confer 
upon  the  corporation  commission  Jurisdiction 
and  power  to  prescribe  the  rates  and  charges 
for  service  to  be  rendered  by  a  gas  company 
furnishing  gas  within  the  limits  of  a  city 
under  franchise  from  the  city,  and  that.  too. 
wliether  the  city  has  authority  conferreil 
upon  It  by  CTomp.  T^aws  1909,  {693.  to  regu- 
late the  charges  therefor  or  not:  neither  is 
such  Jurisdiction  conferred  by  Comp.  Laws 
1909.  5  8812. 

Shawnee  Gas  &  Electric  Co.  v.  Corpora- 
tion Commission  of  Oklahoma,  iiii 
Okla.  454,  130  Pac.  127. 

(1914)  A  gas  company  was  held  to  have 
a  right  in  attempting  to  conform  to  Tjiwa 


1913,  cli.  1^2,  to  require  a  deposit  of  95  troax 
each  customer  before  installing  his  meter. 
Pawhuska  Oil  &  Gas  Co.  v.  City  of  Paw- 
huska. 47  Okla.  342,  148  Pac.  118. 

(1917)    Sess.  Laws  1918,  ch.  93.  entitled 

"An  act  to  extend  the  jurisdiction  of  the  cor- 
poration commission  over  the  rates,  charges, 
services  and  practice  of  water,  heut,  light 
and  power  companies,  and  to  give  said  com- 
mission general  supervision  over  such  utlU- 
tles,  and  declaring  an  emergency,"  Is  re- 
pugnant to  and  in  conflict  with  that  part  of 
Kev.  Laws  1010,  §  593,  conferring  the  ipower 
on  cities  of  the  first  class  to  relate  by 
ordinance  the  prices  to  be  paid  for  gas  or 
lights,  and  oi)erates  as  a  repeal  thereof. 
City  of  Pawhuska  v.  Pawhuska  Oil  & 
Gas  Co.,  64  OkU.  214,  166  Paa  105& 

(1917)  Ttie  power  to  regulate  the  charges 
for  public  services  by  municipal  corporations 
is  the  power  which  It  was  the  intention  of 
the  framers  of  the  Constitution  should  be 
exercised  by  the  sovereign  power  only,  and 
such  power  is  inherent  In  the  state,  and  is  a 
necessary  attribute  of  sovereignty;  and  no 
specific  authority  being  conferred  by  the  Con- 
stitution ni)on  cities  to  fix  and  regulate  the 
charge  for  gas  in  municipal 'tics,  the  leglb- 
lature  has  the  right  to  legislate  thereon 
wherever  in  its  Judgment  the  public  interest 
required  such  action;  and  the  power  dde- 
gated  to  the  city  of  Pawhuska  to  regulate 
charges  for  light  and  gas  under  Rev.  Laws 
1010,  B  593,  Is  such  a  grant  of  power  as 
could  be  taken  away  from  said  city  by  the 
legislature  and  conferred  upon  the  corpora- 
tion commission,  as  was  done  by  Sess.  Laws 
1913,  ch.  93;  and  the  order  of  the  corpora- 
tion commission  establishing  rates  for  gas 
to  be  charged  consumers  In  the  city  of  Paw- 
huska by  the  Pawhuska  Oil  &  Gas  Company, 
and  requlrlag  the  installation  of  meters  Is  a 
valid  order  under  said  act,  and  said  order 
of  the  commission  is  not  repugnant  to  Oonst., 
art.  2,  S  15,  nor  to  U.  S.  Const,  art  1,  S 10. 
(Ttty  of  Pawhuska  t.  Pawhuska  Oil  & 
Gas  Co..  64  Okla.  214,  166  Pac.  lOSa 

(1917)  Evidence  examined,  and  held : 
First,  that  the  findings  of  fact  by  the  cor- 
Ooratlon  commission  are  reasonably  sup- 
ported by  the  evidence;  second,  that  the  pre- 
sumption that  the  order  of  the  corporation 
commission  is  prima  facie  Just,  reasonably 
and  correct  Is  not  overcome  by  the  evidence. 
City  of  Pawhuska  v.  Pawbuska  Oil  ft 
Gas  Co..  64  Okla.  214,  166  Pac.  1060. 

(1917)  The  provision  In  the  act  of  April 
2,  1915  (Laws  1915,  ch.  200,  p.  407),  "that 
this  act  shall  not  abrogate  any  existing  con- 
tract, or  affect  or  change  the  terms  or  con- 
ditions of  any  franchise  granted  by  any 
municipal  corporation  prior  to  and  in  effect 
April  28,  1913,"  merely  qualifies  the  direct 
legislative  mandate  of  that  act  to  "all  per- 
HouH,  firms  or  cor'>on)tlons  furnishing  gas  In 
.■III  municipalities  having  a  i>opuliitlon  over 
five  hundred  to  do  so  through  a  standard 
meter  rate,"  and  does  not  affect  the  power 
of  the  corporation  commission  under  the  pro- 
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Tlslons  of  tbe  ticc  of  March  25,  1&18  (Laws 
1913.  cb.  93.  p.  ISO),  to  establish  rates  not 
luconaistetit  with  socb  direct  mandate. 

Clt7  of  Fawbuska  t.  Ptiwbuaka  Oil  & 
Gas  Co..  64  OkU.  214,  166  Pac.  1068. 

(1917)  Const,  art  9,  { 18,  did  not  confer 
upon  the  corporation  commission  jurisdiction 
and  power  to  fix  rates  for  a  gas  company 
fumitibiug  gas  within  the  limits  of  a  city 
under  frandilse  from  the  city. 

City  of  Pawhaska  v.  Fawbuska  Oil  & 
Gas  Co.,  W  Okln.  214.  166  Pac.  105S. 

(1917)  An  order  uf  the  coriH>ration  coui- 
nilssioQ  requiring  tbat  natural  gas  be  fur- 
nished to  the  board  of  education  of  the  cltj 
of  Guthrie  for  beating  tbe  schools,  at  a  rate 
different  and  less  from  that  charged  to  other 
consumers,  is  not,  by  reason  of  the  discrim- 
ination In  favor  of  the  public  schools  alone, 
invalid. 

Guthrie  Gas,  Light  Fuel  &  Improvement 
Co.  T.  Board  of  Education  of  City  oi 
Guthrie,  04  Obla.  157,  1G6  Pac.  128. 

(1017)  Where  the  board  of  education  and 
a  gas  company  entered  Into  a  contract  under 
which  the  board  of  education  Installed  a 
system  of  beating  by  natural  gas  In  the  pub 
lie  schools,  and  tbe  gas  comimny  furnished 
natural  gas  to  the  board  for  heating  pur- 
poses at  a  certain  rate,  and  maintained  that 
rate  for  a  considerable  period  of  time;  but 
thereafter  tbe  rate  was  changed  to  a  differ- 
aat  and  higher  nite^  at  the  request  of  the 
supply  company  from  whom  tlie  local  com- 
pany obtflbied  the  gas,  and  because  tbe  rate 
fumisbed  to  the  board  of  education  was  dis- 
criminatory as  compared  with  rates  charged 
to  other  consumers,  and  not  because  tbe  rate 
granted  to  the  buard  of  education  deprived 
the  gas  company  of  a  Just  return  upon  its 
Investment;  held  that  the  evidence  showing 
these  facts  was  sufficient  to  Justify  an  order 
by  the  corporation  commission  requiring  a 
rate  to  the  board  of  educatloq  different  from 
and  less  than  that  charged  by  the  gas  com- 
pany, In  tbe  absence  of  a  showing  that  said 
rate  fixed  by  the  commission.  In  connection 
with  the  rates  charged  to  other  consumera 
deiHrived  tbe  gas  company  of  a  Just  return 
upon  its  Investment 

Gutbrie  Ga^  Light.  Fuel  &  Improvement 
Co.  V.  Board  of  Education  of  City  of 
Guthrie,  (M  Okla.  157,  166  Pac.  128. 

Where  a  gns  company  is  required  by  order 
of  the  corporation  commissiOD  to  furnish  an 
adequate  supply  of  gas  for  domestic  con- 
sumption and  is  allowed  to  chorKo  the  public 
maximum  rate  which  is  based  upon  the  ade- 
quacy of  the  service  rendered  ns  well  as 
upon  the  quantity  of  gas  furnished,  and  it 
is  subsequently  shown  that  this  d^ree  of 
efficiency  Is  not  sustained  by  the  company 
during  certain  winter  months,  the  corpora- 
tion commission  has  power  to  make  an  order 
requiring  tbe  company  to  discount  its  bills 
rendered  for  such  months  a  certain  per  cent, 
for  the  purpose  of  apportioning  the  maxi- 
mum rate  allowed  according  to  the  efficiency 
of  the  services  rendered,  as  well  as  to  the 


quantity  of  gas  fumisbed,  where  it  is  prac- 
ticable to  do  so,  and  where  It  appears  from 
tbe  findings  of  fact  of  the  commission,  which 
are  conceded  to  be  correct,  that  the  discount 
ordered  bears  a  fair  relation  to  the  falling 
off  in  service,  such  order  will  not  be  dis- 
turbed on  appeal 

(1918)  Nowata  County  Gas  Co.  v.  State, 
72  Okia.  — ,  177  Pac.  618;  (1920) 
Oklahoma  Nat.  Gas  Co.  v.  State,  79 
Okia.  5,  ISS  Pac.  33S. 

(1920)  Where  ))lalutiff.  a  public  service 
gas  company,  purchased  under  contract 
through  tbe  defendant  the  gas  which  It  di» 
crlbuted  to  Its  customers,  an  order  made  by 
tbe  state  corporation  commission  merely  re- 
4Ulred  the  defendant  to  furnish  gas  to  plain- 
tiff for  an  adequate  price,  tbe  contract  price 
remained  in  effect. 

Nowata  County  Gas  Co.  v.  Henry  Oil  Co., 
260  Fed.  742. 

(1929)  Orders  of  tbe  corporatitm  com* 
mission  prescribing  the  rates  to  be  charged 

by  a  public  utility,  and  the  service  to  be 
furnished  by  such  utility,  are  as  much  a  law 
of  tbe  state  as  if  enacted  by  the  legislature, 
and  such  public  utility  in  furnishing  natural 
gas  is  as  much  subject  to  the  provisions  of 
such  orders  as  If  tbey  have  been  made  an 
integral  part  of  the  contract  between  the 
consumer  and  the  public  utility. 

Oklahoma  Natural  Gas  Co.  v.  State,  78 
Okla.  5,  188  Fac.  338. 

(1920)  In  the  ^erclse  of  Its  peculiar 
Jurisdiction  as  a  legislative  body,  in  review- 
ii^  the  order  of  the  corporation  commlselon 
on  adjusting  rates  in  accordance  with  the 
schedule  of  natural  gas  rates  inrescrlbed  for 
adequate  service,  the  duty  of  the  Supreme 
Court  U  marked  out  in  the  Cmstitutlon,  and 
that  is,  to  determine  whether  or  not  such 
order  appealed  from  n-as  reasonable.  Just 
and  con-ect,  supported  by  prima  facie  pre- 
sumption in  favor  of  tlie  action  of  the  com- 
mission that  it  is  retisoniible  and  Just.  Un- 
less tbe  ntte  eetiibllshed  by  the  commission 
is  clearly  oppressive  on  the  one  hand,  or  con- 
fiscatory on  tbe  other,  no  Judicial  question  is 
presented. 

Oklahoma  Natural  Gas  Co.  v.  State,  78 
Okla.  5,  188  Pac.  338. 

(1920)  Mansf.  Dig.,  81 754,  756,  did  not 
clearly  confer  uxwn  the  city  of  Sapulpa,  prior 
to  statehood,  power  and  authority  to  agree 
upon  a  fixed  rate  for  which  gas  could  be 
furnished  to  the  Inhabitants  of  said  city  for 
a  definite  period  of  time. 

City  of  Sapulpa  v.  Oklahoma  Nat.  Gas 
Co.,  79  Okla.  196,  102  Pac.  224. 

(1921)  The  corporation  commission  has 
no  aatbori^  to  require  consumers  of  gas  In 
a  clt)',  who  purchase  gas  from  a  local  com- 
pany tliat  owns  a  franchise  in  the  city,  to 
pay  an  additional  sum  or  rate,  for  the  use 
of  any  otlier  public  service  corporation 
simply  because  the  other  public  service  cor- 
poration furnishes  gas  to  the  local  company 
under  contract  and  received  In  payment  a 
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certain  per  cent,  of  what  the  local  company 
collects  from  the  consumers. 

Obliihomn  City  v.  Corporation  Commis- 
sion, SO  Okla.  194.  105  I'lic.  498. 

<1921)  The  corporation  commission  taaa 
no  authority  to  make  an  order  requiring  the 
cousumen  of  gas  to  pay  an  additional  sum 
over  and  above  a  fixed  rate,  for  the  purpose 
of  creatine  a  special  fund,  called  a  "patrons' 
fund,"  which  may  be  used  In  the  future  by 
the  public  service  corporation  with  the  con- 
sent and  agreement  of  the  corporation  com- 
mission to  build  additional  lines  and  com- 
pressor stations,  the  commission  having  no 
authority  to  make  said  order,  the  same  Is 
void  and  prohibition  will  be  to  enjoin  the 
enforcement  thereof. 

Oklahoma  City  v.  Corporation  Commis- 
sion, SO  Okla.  194,  195  Pac.  49& 

(1921)  The  supreme  legislature  of  the 
state  having  delegated  the  exclusive  power 
of  r^rulating  rates  for  gas  furnished  by 
public  utilities  to  the  corporation  commis- 
sion, the  state  has  such  sovereign  interest  In 
this  subject  of  l^islution  as  to  preclude  the 
cities  of  the  state  from  entering  this  field 
by  charter  provisions  or  otiierwise. 

Caty  of  fiartlesvlile  v.  Corporation  Com- 
mission. 82  Okla.  160,  190  Pac.  396. 

( 1921 )  Rnte-making  being  a  legislative 
power,  notice  to  parties  affected  by  an  order 
of  the  corporation  commission  temporarily 
Increasing  gas  rates  upon  applicution  of  a 
public  ser\'ice  company  need  not  be  given 
unless  specifically  required  by  the  stitute. 
City  of  BartlesvIIle  v.  Corporation  Com- 
mission, 82  Okla.  160,  199  Pac.  396. 

1 8.  Injories  from  escape  or  exploiion  of  gae. 

S  9.   Care  and  grounds  of  liability. 

(1916)  While  not  an  insurer  against  un- 
foreseen and  unavoidable  accidents,  yet  a 
compiiny  using  the  public  ways  of  a  munici- 
pality for  its  gas  piiies  In  conducting  its 
business  Is  required  to  exercise  the  highest 
degree  of  care,  and  to  maintiiin  its  pipes  and 
other  appliances  in  the  best  possible  condi- 
tion to  render  Its  business  safe,  and  is  re- 
quired to  use  a  degree  of  care,  caution,  and 
circumspection  In  keei>ing  with  the  dangerous 
character  of  its  business. 

BeUevue  Gas  &  Oil  Co.  t.  C&rr,  61  Okla. 
200,  161  Pac.  203. 

(1920)  A  higher  degree  of  care  and  vigil- 
ance Is  required  in  dealing  with  a  dangerous 
agency  than  In  the  ordinary  affairs  of  life 
and  business,  which  involve  little  or  no  risk 
of  injury  to  persons  or  property,  and  in  view 
of  the  highly  dangerous  character  of  pis  and 
its  tendency  to  escape,  a  gas  company  must 
use  a  degree  of  care  to  prevent  damage  from 
the  escape  of  gas  commensurate  to  the  dan- 
ger which  it  is  Its  duty  to  avoid,  and  if  it 
falls  to  exercise  this  depree  of  care  and  In- 
jury results  therefrom,  the  company  is  liable, 
provided  the  persons  suCTerlng  the  Injury 
either  In'  person  or  In  proi>erty  Is  fi'ee  from 
contributory  negligence.    While  no  absolute 


standard  of  duty  can  be  prescribed,  every 
reasonable  precaution  suggested  by  experi- 
ence and  the  known  danger  of  the  escape  ot 
gas  ought  to  be  taken. 

Okhihoma  Gas  &  Electric  Co.  v.  Okla- 
homa R.  Co.,  77  Okia.  290,  188  Pac. 
SSI. 

S  10.   Actions. 

(1920)  The  emidoyes  of  the  gas  com- 
panies approved  the  means  a^pted  by  the 
railway  company  to  prevent  gas  entering  the 
bolItH*  room  upon  escaping  from  the  meter 
while  being  tested  by  tlte  gas  companies.  The 
employes  of  a  railway  company,  discovering 
gas  odors  in  the  boiler  room,  warned  the  gas 
company  employes  that  too  much  gas  was 
escaping,  but  were  assured  that  everything 
was  all  right;  the  wind  at  the  time  blowing 
the  escaping  gas  in  the  direction  of  the  boiler 
room  where  fires  were  burninz.  There  was 
an  explosion  of  the  escaping  gas  In  the  boiler 
room,  damaging  the  property  of  the  railway 
company.  Held,  there  was  sufHclent  proof  of 
negligence  on  the  part  of  the  gas  companies 
to  submit  the  case  to  the  Jury.  In  view  of 
the  duty  of  the  gas  companies  to  exercise  a 
high  degree  of  care  to  prevent  the  escape  of 
gas. 

Oklahoma  Gas  &  Electric  Co.  v.  Okla- 
homa 11.  Co..  77  Okla.  290.  ISS  Pac. 
331. 


GASOLINE. 
Injuries  from  explosion}^  see  Explosives,  S  5- 


GENERAL  APPEARANCE. 

See  Appearance. 


GENERAL  DENIAL. 

Equivalent  to  plea  of  nul  tiel  contract  at 
common  law,  see  Contracts.  S 160. 

Proof  of  statute  of  frauds  under,  see  Frauds. 
Statute  of,  8  58. 

Proof  under,  see  Ejectment,  8  37. 


GENERAL  DEPOSITS. 
In  bank,  see  Banks  and  Banking,  S  57. 


GENERAL  FINDING. 

Includes  essential  elements  of  cause  of  ac- 
tion, see  Trial,  fi  191. 

Of  trial  court  Is  binding  on  Supreme  Oourt. 
see  -\ppeal  and  Error,  S  '>94. 

What  It  includes,  see  Trial,  i  222. 


GENERAL  ORDERS. 

Evidence  of  to  show  knowledge  of  condition 
of  track,  see  Master  and  Servant,  S 128. 
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GIFTS. 

This  topic  INCU'DKS  tlie  voluiitJiry  transfer  of  projierty  witlmut  consideration, 
either  inter  vivos  or  eiiiisii  mortis,  tnul  aire;  tJince  iinti  revocation  tliereof ;  validity  and 
effect  of  such  transfers  and  rlRlits  am]  liahilitles  of  the  parties  tlieretu  between  them- 
selves and  as  to  others. 

It  KXCI'I'DKS  cITect  of  iH'itfoiilnr  personal  or  c-onftilential  relations  (Husband  and 
Wife;  Parent  and  Child:  (luanllan  and  Wnrtl;  Executors  ami  Adniinistratore;  Attor- 
ney and  Client) ;  effect  of  want  of  consideration  as  to  rights  of  creditors  and  subsequent 
purchasers  (Fraudulent  Conveyances);  deeds  of  gift  (Deeds);  aud  taxation  of  gifts 
(Taxation). 


Analysis. 

I.    Inter  Vivos. 

§   1.  Requisites  in  general. 

§  2.  Gifts  distinguii^hed  from  other  transactions. 

§  3.   Power  to  make  gift. 

§  4.  Time  of  taking  eflfect. 

§  5.  Intent. 

§  6.  Delivery  in  general. 

I  7.   Necessity. 

§  8.  Revocation  and  rescission. 

§  9.  Evidence. 

§  10.   Presumptions  and  burden  of  proof. 

§  11.   Weight  and  sufficiency. 

§  12.  Expectation  of  death. 

II.    Causa  Mortis. 

§  13.    Gifts  of  corporate  stock. 
§  14.  Evidence. 

§  15.   Weight  and  sufficiency. 


Cross-References. 

Kffeet  of  wiint  of  consideration  as  to  riplits  j  Of  ;ill()ttcil  Iniuls,  sec  Iiulliins,  %  17. 
of  creditors,  see  Fraudulent  Conveyauces,  i  Of  i)roi)erty  by  husband  to  wife,  see  Fraudu- 
S8  ^-2T.  I    lent  Conveyances,  §  IH. 


I.   INTER  VIVOS. 

S  1.   Reqaifiites  in  general.  ^ 
(11)14)    A  "Rift  inter  vivos"'  of  real  and 
IXfrsonal  rtroiicrty  Is  complete  wlum  tlicre  is 
an  Intention  to  give,  acconipanle*!  I>y  a  de- , 
lively  of  the  tiling  given,  and  an  a<-ceptaucc  ' 
by  I  lie  cloncc. 

SliiiiniiiK  V.  Maytubby.  42  Okla.  414.  141 

§  2.   Gifts  distinguished  from   other  transac- 
tions. 

(1018)    An  assignment  of  an  Interest  in 
an  estiite  coutahilug  the  provision.  "Tlils  is, 
done  with  the  provisitm  that  said  jHirt  of  the  . 
estate  be  used  for  llic  sole  iinriK>^  of  jKiyliif:  1 
lK)iird,  room  rent  itm!  tiiitinii  in  tlic  Mary  ' 
Kenrtall  ('ollege  for  C.irls  at  'J'ulsji.  Oliln- 
homa,  and  in  case  said  money  of  s;iiil  estate 
is  not  Used  for  the  purpose  above  &t;ited,  it 

(27— Okla.  2.) 


is  to  revert  b;ick  to  siiid  F.iinlce  Duncan." 
is  a  oontlitiniiiil  gift,  imd  not  a  sjile  of  the 
interest  of  tlic  (t<inoc  in  tlie  estate. 

Sinicr  v.  Flntt,  74  Okla.  — .  177  I'ac. 
5-15. 

§3.   Power  to  make  gift. 

(IHd:!)  a  married  man,  (Uiriiiii;  liLs  life- 
time, may  give  iiwjiy  his  seiiarate  ])rot>erty. 
which  iflft  will  be  blndiiu;  aKiiiust  his  lawful 
heirs;  and,  where  the  efTect  is  not  to  defraud 
his  creditors,  his  administrator  can  not  sue 
to  rwover  such  iiroperty. 

Farrell  v.  Puthoff,  13  Okla.  150,  74  Pac. 
90. 

(lOlfi)  A  married  man  may.  duriuR  his 
I i f et i inc.  gi ve  a wa y  h is  seiKt rate  projterty, 
a  ml  such  gift  will  be  vii  and  binding 
against  his  widow,  where  she  is  not  a  ered- 
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Itor  wltliln  the  contemplation  of  tbe  ttatnte 
agalnrt  fraudulent  convinces. 

Oarrlaon  t.  8pami*<  58  OUa.  412.  160 
Pac.  498. 

S  4.   Time  of  taking  effect. 

(1016)  A  "gift  Inter  vivos"  1b  complete 
where  there  Is  an  Intention  to  give,  accom- 
panied bj-  a  delivery  of  the  thing  given,  and 
an  acc^ance  by  the  donee. 

Fonts  T.  Nance,  55  Okln.  266.  ir>5  Pac. 
910. 

i  5.  Inlenl. 

(1915)  ▲  vrlttm  instrument  was  held 
not  to  constitute  a  gift  of  the  property  of 
the  maker  to  another,  where  no  purpose  to 
give  was  clearly  expressed. 

Slbenaler  r.  Wetderholt,  M  Okhi.  10. 153 
Pac.  683. 

S  6.   Delivery  in  ^neriL 
S7.   NeMHity. 

(1916)  A  gift  of  chattels  is  complete  and 
valid  as  an  executed  eltt  by  deed  alone  and 
without  an  actual  delivery  of  the  chattel* 

Garrison  v.  Spencer.  58  Okln.  442,  160 
Pac.  498. 

{  8.   Revocation  and  resciBsion. 

(1918)  A  conditional  gift  may  be  revoked 
by  the  donor  any  time  after  the  condition  is 
broken,  provided  tbe  proi>erty  has  not  beec 
delivered. 

Simer  v.  Vlatt,  74  Okla.  — ,  177  Pac.  545. 
1 9.  Evidence. 

1 10,   Presnmptions  and  burden  of  proof 

(1915)  The  presumption  that  a  person 
will  accept  a  purely  unqualified  gift  Is  so 
strong  that  the  courts  have  quite  generally 
manifested  a  disposition  to  act  upon  such 
preaumpclon  as  a  woi^ing  rule  for  tbe  oper- 
ation of  such  conveyances. 

Shaffer  v.  Smith,  53  Okln.  352.  156  Pnc. 
1188. 

S  11.   Weight  and  sofficiency. 

(1908)  Evidence  held  insufficient  to  estab- 
lish a  parol  gift  of  land. 

Rowe  V.  Henderson,  4  Ind,  Ter.  597,  76 
S.  W.  250. 

(1916)  A  gift  can  not  be  established  by 
proof  of  declarations  of  the  claimed  donor 
that  he  had  given  the  property  to  the  claim- 
ant, in  tbe  absence  of  an  actual  deliver}',  and 
the  fact  of  delivery  must  be  shown  by  other 
evidence  than  such  declarations. 

Fonts  V.  Nance,  55  Okla.  2CG,  l.w  Pac. 
610. 

(1016)  The  mere  finding  of  n  note,  the 
subject  of  a  pretended  gift,  in  a  pigeonhole 
of  a  bank  vaults  Inclosed  in  an  env^ope  ad- 
dressed to  the  claimant,  eighteen  months 
after  the  date  of  the  alleged  gift  and  after 
the  death  of  the  allied  donor.  In  the  ab- 
sence of  any  showing  that  tbe  claimant  had 
acceea  to  or  control  of  such  pigeonhole  and 
vault,  was  held  not  evidence  tending  to  eetab- 


liab  the  possession  of  such  note  by  such 
.lalmant. 

Fonts  T.  Kance,  55  Okla.  266.  155  Pac. 
610. 

(1916)  After  the  death  of  an  alleged 
Jonor,  in  order  to  establish  a  gift  inter  vivos, 
the  evidence  must  be  clear,  explicit,  .ind  con- 
l  incing  in  support  of  every  element  uecee- 
Mry  to  coustitute  a  valid  gift 

Fouts  V.  Xance.  55  Okla.  266,  155  Pac. 
010. 

(1018)  One  of  the  essenthil  elements  of  a 
2ift  causa  mortis  Is  that  its  d^lvery  must 
be  made  in  expectation  of  death.  Evidence 
in  the  Instant  cose  examined,  and  h^d,  that 
the  transaction  between  the  parties  hereto 
.•oustltutes  a  gift  inter  vivos,  and  not  a  gift 
Mnaa  mortis. 

Funnell  v.  Conrnd,  74  Okla.  — ,  176  Pac. 
904. 

312.   Expectation  of  death. 

See  ill. 

Funnell  v.  Conrad,  74  Okla.  — ,  176  Pac. 
904. 


II.  CAUSA  MORTIS. 

)  13.  Gift!  of  corporata  rtodc 

(1911)  Where  D..  on  his  deathbed,  said 
to  his  wife:  "Flor«ic^  I  give  you  all  my 
>ank  stock,  and  all  my  property  and  my  dia- 
monds. Take  my  key  to  our  box  and  keep  it, 
:tnd  allow  no  one  to  bare  it,"  tbe  bank  stock 
>oing  in  a  small  tin  box  in  a  vault  In  an 
dJoinfuK  room,  to  which  both  the  deceased 
■nd  bis  wife  had  access;  and  there  were  two 
\eyH  to  such  box.  one  of  which  was  usually 
'arried  by  the  deceased  and  one  key  by  his 
wife;  and  at  the  time  these  words  were 
*ix)ken,  the  wife  had  both  keys  on  her  belt, 
ind  transferred  his  key  from  his  key  ring  to 
iiers,  and  nothing  else  was  done  prior  to  bis 
leaUi;  it  was  hdd  that  this  was  not  a  suf- 
ficient delivery  to  constitute  a  valid  gift 
cause  mortis. 

Apacbe  State  Bank  v.  Daniels.  S2  Okla. 
121,  121  Pac.  237. 

;  14.  Evidence. 

}  15.   Weight  and  sufficiency. 

See  {11. 

Funnel  V.  Ccmrad.  74  Okla.  — ,  176  Pac. 
004. 


GOOD  FAITH. 

CoiitriR-t  between  parties  iu  fiduciary  rela- 
tion, see  Contracts,  i  36;  Executors  and 
Administrators.  I  22;  Guardian  and  Ward, 
i  30. 

Duty  in  relation  of  attorney  and  client,  see 
Attorney  and  Client,  SI  90.  51. 

Exercising  ordinary  care  and  diligence,  see 
Damages,  I  34. 

Of  executor  or  administrator  in  dealing  witb 
property  of  estate,  see  Executors  and  Ad- 
ministrators, f  22. 
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Of  purchaser,  see  BUla  and  Notes,  H  97-122; 

Fraudulent  Gonveyances,  Si  SS,  64;  Sales, 

{  76;  Vendor  aud  Purchasers,  S9  67-78. 
Of  settlers  on  and  clalmnDts  of  public  lands, 

see  Public  Lands,  SI  49-61. 
Proof  of,  for  relief  from  punitive  damages, 

see  Animals,  i  S9. 
Purchaser  of  land  fraudulently  transferred 

to  grantor,  see  Vendor  and  Purchaser, 

I  81. 

Purchaser  of  promlasory  note  before  matur- 
ity, see  BUlB  and  Notes,  S  103. 
Question  of  fact,  see  Appeal  and  Error,  I  588. 

GOODS. 

See  Chattel  Mortgages;  Frauds,  Statute  of; 

Pledges;  Property;  Wills. 
Bailment,  see  Bailment. 
Measure  of  damages  for  loss  of  household 

goods,  see  Bailment,  i  10;  Damages,  f  50. 
Mortgage,  see  Chattel  Mortgages. 
Pledge,  see  Pledges. 
Sale,  see  Sales. 

GOOD  TIME. 

Beductfon  term  of  imprisonment  for  good 
behavior,  see  Prisons,  I  4. 

GOOD  WILL. 

Injunction  to  restrain  breach  of  contract  of 
sale  of,  see  Injunctioo,  I  29. 

GOVERNMENTAL  AGENCY, 

Municipality  In  granting  franchise  to  gas 
corporation,  see  Municipal  Corporations, 

S  53. 

GOVERNOR. 

Act  creating  counsel  to  govern  not  uncon- 
stitutional, see  Indictment  nnd  Informa- 
tion, I  27. 


Action  by  in  name  of  state,  see  Stttes^  I  42. 

Approval  or  disapproval  of  bill  in  part,  see 
Statutes,  S  8: 

Can  not  act  outside  Of  state,  see  States,  S  14. 

Convoking  or  adjourning  legislature  to  place 
Other  than  seat  of  government,  see  Consti- 
tutional I^w,  1  64. 

Counsel  to  governor  may  bring  action  in 
name  of  stute  to  recover  penalty,  see  Con- 
stitutional Law,  8  57. 

Executive  encroachment  on  Judiciary,  see 
Constitutional  Law,  S  GO. 

Ex^tdse  of  ^eeutive  funcUmis  not  con- 
trollable by  mandamus,  see  Mandamus, 
f  35. 

r>egislative  encroachment  on  ejfecutive,  see 
Constitutional  Law,  f  43. 

Lieutenant  governor  acts  in  absence  of  gov- 
ernor from  state,  see  Pardon,  S  3. 

Of  territory,  see  Territories,  5  9. 

Opinion  by  Criminal  Court  of  Appeals  on 
request  of  governor,  see  Courts,  8  101. 

Pardoning  power,  see  Pardon,  I  3.  , 

Power  of  governor  to  appoint  to  office,  see 
Officers,  S  2. 

Reprieve  can  only  be  granted  hy,  see  Pardon, 
«  3. 

Ilevocatloii  of  pardon,  see  Pardon,  I  4. 
Setting  Hside  Inw  Indicting  death  penalty. 

see  Pardon,  S  3. 
Statute  providing  counsel  for,  see  Gonstttn- 

tional  Law,  I  iS7. 
Suit  to  control  action  of,  see  Constitutional 

Law,  I  54. 


GRACE. 

Days  uf.  see  Bills  and  Notes,  S  41. 
Of  offense,  instructions,  see  Criminal  Law. 
I  458. 


GRAND  JURY. 

This  topic  RKLATES  to  bodies  of  persons  sworn  to  inquire  into  and  make  pre- 
sentation of  public  offenses;  the  qualiflcationH.  selection,  summoning  and  compensation 
of  such  Jurors;  challenges  and  objections,  and  the  organization,  powers,  duties,  and  obli- 
gations of  such  bodies,  and  general  conduct  of  the  business  for  which  they  are  sum- 
moned. 

It  EXCLUDES  matters  relating  to  Juries  in  ^euei-al  (Jury) ;  and  necessity  of  filing, 
and  requisites  of  Indictments  aud  presentments  (Indictment  and  Information). 

Amlysis.  ' 

§  1.  Nature  and  functions  in  general. 

§  2.  Constitutional  and  statutory  provisions. 

§  3.  Constitution  in  general. 

§  4.  Number  of  jurors. 

§  5.  Apportionment  of  jurors. 

§  6.  Qualifications  of  jurors. 

§  7.  Selection  of  jurors. 

§  8,  Summoning  jurors  in  general. 

§  9.  Excusing  and  discharging  jurors. 

§  10.  Summoning  talesmen. 

§  11.  Competency  of  jurors. 
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§  12.  Challenge  to  panel. 

§  13.  Challenge  to  polls. 

§  14.  Waiver  of  objections  to  jurors. 

§  15.  Impaneling  and  organization  in  genera!. 

§  16.  Powers  and  duties. 

§  17.  In  general. 

§  18.   Public  oificers  and  institutions. 

§  19.  Term  of  service  and  sessions. 

§  20.  Conduct  of  proceedings  in  general. 

§21.  Participation  of  prosecuting  attorney. 

§  22.  Attendance  and  examination  of  witnesses. 

§23.  .Effect  of  presence  of  participation  of  unauthorized  persons. 

§  24.  Minutes  or  record  of  proceedings. 

§  25.  Secrecy  as  to  proceedings. 

§  26.  Presentments  or  reports  to  court  in  general. 

Cross-Refercnces. 


See  Indic-tnieiit  ami  Information. 

Com  latency  of  Rrniiil  juror  as  witness,  see 

Witnesses,  S  24. 
ComTwtency  of  Indiiins  m  firiind  Juror«.  see 

Indians.  §  5. 
Cnnciirronco  of  prjuid  jurors,  we  lurtlftment 

and  lufornuition.  §  5. 
I>!ite  of  inti)aiiellns  need  not  ainieiir  in  the 

indictiiit'iit.  see  In<li'tiii('nt  iintl  Inforniu- 

tion.  §  13. 

DesfriiJtion  of.  in  inilictnu'iit.  s**  Indietuient 

and  Information.  §  14. 
Discrimination  on  ground  of  tolor.  see  Civil 

Rights,  S  3. 
Hatfens  c-orpus  on  ground  of  defects  iu  or- 
ganization, see  Habeas  Corpits.  8  21. 
HnrmlesH  error  in  rulings  as  to  stinnnoning. 

impaneling  and  organization,  wo  Criminal 

^^\\^■,  %  713. 
In  Inillan  country,  see  Indian»<.  §  38. 
Irretrularity  in   jnoceedinps  as  ground  for 

qnasbing  indictment,  sec  Indictment  and 

Information,  S  02. 


Motion  for  arrest  of  jut^cment  lieeause  of 
illegal  orgauiKHtion  of  grand  jury,  see 
Criminal  Law.  §  507. 

Petit  Jurj-.  pee  Jury. 

l'It':is  in  abatement  to  Indictment  for  defects 

in.  see  Criuiinitl  \aw.  8  150. 
I'nx-wliii^rs  l)(>fore,  wee  Criniinnl  T.aw,  §  721. 
licsiiliiiiittini:  <ltar-_'e  to  grand  jury,  see  In- 

(li<tiiieiit  au'l  InroiniMtlon.  %  !). 
UiLdit  to  cliaileiigc  jrnind  jury,  see  Incllct- 

iiient  and  Information.  § 
^^tatenient  in  indii'tmcnt  of  facts  not  known 

to  grand  jury,  sec  Iiulictment  and  Infor- 
mation, i  50. 
Statute  changing  nmnltcr  of  frrand  jurors, 

see  Constitutional  I^iw.  S  101. 
Taliing  testimony  outside  of  jur>'  room,  see 

Indictment  and  Information,  $  02. 
Tc-itimony  of  gntn^l  jurors  as  to  how  a  mem- 

l:t>r  vofcil  or  as  to  opinions  oxpresaeil,  see 

Iiidictnicnt  and  Information,  S  5. 
Voting  on  indictments  by  groups  invalid,  see 

ludlc-tment  and  Information.  §  5. 


S  1.   Nature  and  fonRtionB  in  generaL  | 

(1004)  The  district  eourts  of  Oltlalioma ' 
Iiossess  common-law  jurisdiction  and  have 
the  power  to  summon  a  grand  jury  under 
the  common  law  when  no  i)rovision  is  made 
I>y  statute  or  wheu  the  pmvislon  made  Is 
inndetpuite. 

Sudtb  V.  Territory.  14  Okln.  ClSi.  70  I'ac. 
214. 

§  2.   Constitutional  and  xtalutory  provisions. 

(ISOS)  The  constitution  or  laws  of  the 
Creek  Nation  nuike  no  pi-ovision  for  a  grand 
Jury. 

Kx  parte  Tlge<-.  2  Ind.  Ter.  41.  47  S.  W. 
3(U. 

(1!I0!)>  As  to  Indictment  for  crime  com- 
mitted  jirior  to  sfateliood.  tlie  grand  jury 
was  re<iuii'P'l  to  <-onsist  of  sixteen  men.  as 
provided  by  Mnusf.  Ark.  S  3ir.tl,  but  I'.  S. 
Rev.  Stat..  §  .HW  (C.  S.  Comji.  Stat.  HKll, 
p.  (iStt)  nuiy  he  followed  in  Inipnnellug  a 
grand  jury  in  a  federal  eourt  in  Oklahoma. 
I'niteil  States  v.  Ijuidon.  170  Fed.  i)7(i. 


(1013)  The  Act  of  1^05  of  the  ieglslatare 
of  Oklahoma  territoi^  directing  the  manner 
of  ini[>anellng  grand  Juries  vaa  expressly 
reiiealed  by  Act  Cong.  Fel>.  9,  inO(J. 

Tegeler  v.  State,  9  Okhi.  Cr.  138,  130 
Pfie.  1164. 


Ttie  hiw  of  this  stnte  iu  regard  to  select- 
in^'.  suniiiioniiiL'.  and  imimnellng  grand  juries 
is  directory,  ami  a  substauthil  comipliance 
therewith  is  sufflelent. 

(1010)  Ilerndon  v.  State.  1<I  Ukla.  Cr. 
ri.s(!.  INS  I'ac.  701:  (1919)  Middletou 
V.  State.  10  Okln.  Cr.  320.  1S3  Pae. 
020. 


$  3.   Constitution  in  (ceneral. 

(1012)  A  gnind  jury  which  retunie<l  an 
intiictment  can  not  be  held  to  have  been 
illegally  constituteii  because  it  wa>  drawn 
from  a  district  which  had  been  enlarged 
since  tiiP  crime  was  eommittetl. 

McKinney  v.  I  nittHl  States.  100  Fed.  25. 
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§  4.   Namber  of  jarors. 

I'liiler  Wilson's  Uov.  &  Aim.  ytat.  llXtS. 
§  .VUll.  an  iniUctnient  run  not  lie  fomid  except 
h.v  tilt*  (•(MK-uiTerici"  of  nt  leiist  twelve  Jurors, 
llfMl.-j)   lU.bUwon  V.  Territory.  Ki  Okla. 
2-41.  NO  P«e.  401.  revei-seil  (tlKK!)  148 
Fed.  S30. 

( llMiO)  Tlie  art  of  erlnilnnl  promUire 
)  Wilson  s  Ilev.  &  Ann.  Stat.  V.m,  i  5340), 
niinirinf:  the  conctirrenrc  of  at  least  twelve 
.::ninil  jnrors.  upplieil  to  all  ofTeiiseH  com- 
inittcil  111  Okliihonui  Tcrritor.v  prior  to  state- 
liooil  s(»  tlutt  an  indiotnient  roncnrri'd  in  by 
less  lliiiu  twelve  ki'IIhI  jurors  is  a  uiere 
iHillity. 

Iia.ves  V.  State.  3  ()kl;i.  Cr.  1.  la!  Pae. 
1001. 

ll!MH>)  The  provisions  of  Itev.  Stat..  §  SUs 
(r.  S.  Conip  Slat.  liKll.  p.  (i-2V)).  lias  no  ap- 
lill'.-ati'ni  to  territorial  eourts.  hut  applfe-s 
alone  to  I'nltetl  States  district  and  eircuit 
(■«)urts. 

T'nltod  States  v.  Haskell.  \m  Ted.  440. 

S  5.   Apportionment  <rf  jurors. 

(1st)4)  For  ttip  trial  of  an  ofTense  aKalnst 
the  laws  of  the  T'liited  States,  tlie  ftrand 
jury  must  he  suiuiiioned  from  the  county  In 
wliieh  tlie  offense  is  committed. 

IVters  V.  I'nited  States.  2  Okln.  Vis,  37 
rac.  losi. 

§  6.    Qnalificationg  of  jarors. 

(1!)10)  The  mere  fart  that  a  person  is  a 
nu'iiiher  of  an  as.4iK*iation  orgaiii/^il  for  the 
purpose  of  aldiiij;  the  pulillc  ottiivrs  In  the 
inalftteuance  of  law  and  onler  ami  the  snp- 
pivssUm  of  crime  d<>es  not  disciHallfy  such 
person  as  a  firamt  juror. 

FiMisliee  V.  State.  3  Okla.  Or.  (HHt.  Hl8 
I'ac.  "i4. 

§  7.   Selection  of  jarore. 

(I'.iOT)  I  iider  Man-sf.  Hiu..  fi  :i!)70  (Ind. 
Ter.  Ann.  Stat.  ISiMt.  5  2<:.V>).  re«]Uirea  cir- 
cuit ciiurts  to  select  jury  eoiiiuiissioners.  and 
S  (L'tu;::)   providins  that  the  coniniis- 

si<niers  shall  select  |iersons  to  serve  as  grand 
Jun>rs,  and  )S  40fi:t  (2(iN:t>  provldinf;  that, 
if  fur  a)i.v  cause  the  conimlssioiHTS  shall 
not  lie  ap|K)luted,  or  shall  fall  to  select  a 
jrrand  jury,  the  court  shall  order  the  sheriff 
to  summon  a  trrand  jury,  who  shall  jierforui 
the  duties  thereof  as  If  rcKularly  selected; 
helil  that  S  4i)<i:t  v.iis  hut  a  savinit  clause 
should  there  he  no  jurors  selet-ted  under 
8S  :!!I7I'».  :{il>^2.  throufih  iiiiMlvertenco  or  mis- 
take, luiil  did  ni)f  eni])ower  the  court  in  any 
event  and  for  no  other  reason  than  tiiat  it 
preferi-ed  it.  to  order  tlie  marshal  to  sum- 
mon the  juror.s. 

Ue.vnolds  v.  rnltei]  States.  7  Ind.  Ter. 
.-I.  HKt  s.  W.  702. 

(1!K»S)  Under  H  ;t:tl3.  Wilson's  Kev.  & 
Ann.  Stat.  llHCt.  relating  to  tlie  drawinp  of 
grand  jur,v,  where  a  jury  tiox  was  iirepared 
under  order  of  court  by  leaving  therein  that 
portion  of  the  names  which  hail  lieen  taken 
by  the  county  clerk  from  the  jury  list  of  ten 
[U'»H-incts  of  tlie  county  from  which  jury  lists 
ha<I  btH'u  properly  leturmnl  by  the  judges 


of  elLH-tiou,  that  had  heretofore  been  with- 
drawn in  the  formation  of  juries,  and  by 
placing  In  such  box  names  of  iiersons  from 
the  other  precincts  of  the  county  from  which 
returns  of  jury  lists  were  not  made  by  the 
jiulges  of  elei  tlon-*,  and  the  nanios  from  the 
seventeen  [H'ecincts  were  etjual  in  number  to 
Ilie  full  ipiota  to  whidi  such  precincts  were 
entitled,  and  were  furnished  by  board  of 
(Hmnty  i-oinml«sloners.  the  jury  box  was  not 
lirepHnMl  In  a<><'or<lance  with  the  law,  and 
the  grand  Jury  drawn  therefrom  should  be 
set  aside  (»u  motion. 

M<(;inley  v.  Territory,  1  Okla.  Cr.  24, 
m  Pac.  525. 

Where  the  grand  jury  was  drawn  from  a 
list  of  jurors  ilelivered  to  the  clerk  of  the 
■■ourt  by  the  jury  commissioners,  but  in- 
tlorseil.  "For  the  County  Court;"  tliere  being 
no  cotitentlou  that  the  jurors  were  not  In 
fat-t  f|uallt1ed  to  serve  as  grand  jurors,  It 
was  H  Hulmtautial  compliance  with  the  act 
providing  for  the  selection  'of  grand  jurorg, 
anil  siithcieiit  to  prevent  the  setting  aside  of 
the  indictment  on  motion  to  quash. 

(1!H0)  Iloiikins  V.  State,  4  Okla.  Cr.  104, 
10S  Pac.  420;  (1013>  Tegeler  v.  State, 
»  Okla.  Cr.  i;i8,  130  Pac.  1104. 

(1JH;{)  Since,  under  Itev.  l.aws  1010, 
U  ;HKIO,  3(H»2.  5714.  the  grand  jury  must  be 
i-oni|>osed  of  iwrsons  whose  names  have  been 
drawn  from  the  jury  box.  the  court  bad  no 
power  to  order  grand  Jurors  to  be  aummoned 
from  the  body  of  the  county. 

\  lers  V.  State.  10  Okla.  Cr.  2.S,  ISi  Pac. 
80. 

(lOKtl  .\n  indictment  found  by  a  grand 
jury  sunniioned  In  part  from  the  body  of 
the  county,  and  not  composed  entirely  of 
l>ers4iuH  whose  nanies  have  been  drawn  from 
the  Jury  liox,  will  be  set  aside  on  motion. 
VIers  V.  State.  10  Okla.  Cr.  2S,  1S4  Pac. 
SO. 

(l!H;i)  I'mler  Rev.  Laws  1010,  the  county 
attorney,  or  an  assistant  duly  appointed  and 
tiualilied  as  jirovided  by  law.  may  at  all 
rimes  appear  liefore  the  grand  jury,  but  no 
'(ther  person  is  permitted  to  be  present  dur- 
ing their  sessions,  except  the  members  and 
a  witness  under  examination,  and  no  iierson 
Is  pennltteil  to  be  present  during  the  ex- 
pression of  their  oTiinlon  and  the  giving  of 
their  votes  uiiou  any  matter  before  them; 
and.  when  a  Ri>e<-lal  assistant  county  attor- 
iie.v.  not  legally  apjiointed.  appears  before 
them  for  the  purpose  of  iierfonnlng  the 
duties  devolving  uiion  the  county  attorney, 
indictments  found  by  such  grand  Jury,  which 
were  4-gnsidereil  when  such  attorney  was 
liefore  them,  on  proiier  motion  should  be  set 
aside. 

VIers  v.  State.  10  Okla.  Cr.  2S,  134  Pac. 
SO. 

(1010)  Where  it  is  required  to  impanel  a 
grand  jury,  and  there  Is  not  a  sufficient  num- 
ber of  names  in  the  jury  box  of  the  court 
from  which  to  draw  such  grand  jury,  a 
superior  court  has  Jurisdiction  to  order  the 
jury  i-oiiimisshmers  to  nmvene  and  select 
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thirty  names,  to  be  placed  in  the  Jury  box, 
from  which  to  draw  and  select  a  grand  Jury. 
Mlddleton  t.  State,  16  Okla.  Cr.  820,  188 
Pac.  626. 

i  8.   Smnnoning  jnrors  in  generaL 

(1004)  Where  no  election  has  been  Iwld 
In  a  newly  orKanl2ed  county,  and  no  Jury 
list  prepared,  as  provided  by  statute,  the 
court  may  issue  an  open  venire  directed  to 
the  sheriff  or  other  competent  officer  to  sum- 
Don  grand  Jurors  possessing  the  necessary 
luallflcDtlons. 

Moran  v.  Territory.  14  Obla.  544,  78 
Pac.  111. 

1 9.  Excnsing  and  disdiarging  jorora. 

(1908)  Accused  waived  any  right  be  may 
have  had  growii^  out  of  the  action  of  the 
court  in  releasing  one  from  service  as  a 
grand  Juror,  by  not  requesting  tlie  trial 
court  to  order  of  record  the  reasons,  if  any, 
for  such  release. 

Cavett  V.  Territory,  1  Okla.  Cr.  493,  98 
Pac.  890.  102  Pac.  646. 

(1911)    The  facts  held  to  be  substantially 
In  compliance  with  the  statute  relating  to 
the  drawing  and  impaneling  of  grand  Jury. 
State  V.  Pollock.  B  Okla.  Cr.  26. 113  Pac. 
207. 

S  10.   Summoning  ulesmen. 

(190S)  The  district  courts  of  Oklahoma 
Territory  had  power  to  invoke  the  common- 
law  method  of  summoning  grand  Jurorn 
where  the  names  of  persons  selected  as 
Jurors  had  been  exhausted. 

Cavett  T.  Territory,  1  Okla.  Cr.  493,  102 
Pac.  646,  98  Pac.  890. 

(lOOfi)  Under  Wilson's  Rev.  &  Ann.  Stat. 
1903,  S  4200.  it  WHS  not  error  to  resort  to 
the  common-law  method  of  summoning  grand 
Jurors  and  to  issue  an  open  venire,  where 
the  names  had  been  exhausted  from  the  Jury 
box. 

Cavett  V.  Territory,  1  Okla.  Cr.  493.  OS 
Pac.  890.  102  Pac.  646. 

{II.   Competency  of  jurors. 

(1803)  Under  Code  Cr.  Proo.  Stat  18»0. 
ch.  72.  art.  6.  {  14  (Wllmn'a  Rev.  ft  Ann 
Stat.  1903.  {  5325).  which  provides  that  no 
person  held  to  answer  for  a  public  offense 
can  take  advantage  of  any  objection  to  the 
panel,  or  to  any  individual  grand  Juror,  un- 
less it  be  by  challence,  and  that,  before  the 
grand  Jury  is  sworn  and  the  indictment 
found,  the  court  may.  In  Its  discretion,  on 
good  causes  shown,  receive  and  allow  a  chal- 
lenge, the  only  manner  In  which  the  panel 
of  the  grand  Jury  can  be  attacked -Is  by 
challenge. 

Stanley  v.  United  States.  1  Okla.  3,36.  33 
Pac.  1025. 

(1910)  Under  S  673R  of  Snyder's  Comp. 
Laws,  after  a  grand  Juror  has  been  examined 
as  to  his  qualiflcationa.  has  answered  nnder 
oath  thnt  he  is  quallfled.  has  been  received 
by  the  court  and  permitted  to  act,  and  after 
an  Indictment  hns  been  found,  no  possible 
issue  can  be  made  uiwn  the  competency  or 
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Incompetency  of  such  Juror  for  the  pnrpoae 
of  invalidating  the  Indictment. 

Fooshee  v.  State,  3  Okla.  Cr.  666^  108 
Pac.  564. 

(1911)  During  the  impaneling  of  the 
gmnd  Jury  the  defendant  Interposed  a  chal- 
lenge to  one  of  the  persons  drawn  and  sum- 
moned as  a  grand  Juror  on  the  ground  that 
be  had  be«i  a  witness  against  the  defendant 
in  the  latter's  preliminary  trial  and  had  been 
sub|>oenaed  by  the  state  as  a  witness  against 
the  defendant  on  the  same  charge  before 
.the  grand  Jury;  and  the  county  attorney  ad- 
mitted the  truth  of  the  facts  stated;  it  was 
held  that  the  Juror  was  disqualified  and  the 
defendant's  challenge  should  have  been  sus- 
tained. 

Cowart  V.  State.  5  Okla.  Cr.  313,  111 
Pac.  672. 

{  12.   Challenge  to  panel. 

(1909)  That  the  grand  Jury  were  selected 
after  beginning  of  term.  Instead  of  tiefore 
as  required  by  Act  Cong.  Feb.  9.  1906  (Art 
Feb.  9.  1906,  cb.  155,  34  Stat  11).  is  not 
71-ound  for  challenge;  the  provisions  being 
directory  only. 

Price  V.  Territory,  1  Okln.  Cr.  508,  99 
.  Pac.  157. 

(1913)  It  was  not  error  to  overrule  a 
challenge  to  the  panel  of  the  grand  Jury 
because  it  was  selected  after  the  commence- 
ment of  the  term,  instead  of  ttefore  its  com- 
mencement. 

Tegeler  r.  State.  9  Okla.  Cr.  138. 130  Pac. 
1164. 

{  13.   Challenge  to  polli. 

(1910)  Under  S  6663  of  Snyder's  Comp. 
Laws,  a  person  held  to  answer  a  charge  for 
T  public  offense  may.  before  the  grand  Jury 
Is  sworn,  challenge  for  cause  an  individual 
?rand  Juror  or  the  entire  panel:  falling  to 
1o  so.  he  can  not  after  an  Indictment  has 
been  found.  tJike  advantage  of  any  objection 
to  the  ptinel  or  to  an  individual  Juror, 
whether  he  knew  of  such  objection  at  the 
time  the  Jury  was  Impaneled  or  not 

Fooshee  v.  State.  3  Okla.  Cr.  666.  108 
Pac.  554. 

S  14.   Waiver  of  objections  to  jnrors. 

(1911)  ^VTiero  an  indictment  was  re- 
turned by  a  grand  Jury  In  Oklahoma  Terri- 
tory prior  to  statehood,  and  the  Jury  box 
'rom  which  the  grand  Jurors  compoaine  the 
srand  Jury  were  drawn  was  not  prepared 
'n  accordance  with  the  provisions  of  Wilson's 
Rev.  &  Ann.  Stat.  ch.  46.  8  6.  under  the  rule 
announced  in  the  case  of  Sharp  v.  United 
States.  138  Fed.  878.  followed  by  our  Sn- 
nreme  Court  in  McGinley  v.  State,  20  Okla. 
218.  9i  Pac.  625,  such  grand  Jnry  was  111^1. 
and  indictments  returned  by  it  should  he  set 
aside  on  proper  motion. 

Gibbons  v.  State,  5  Okla.  Cr.  212,  116 
Pac.  129. 

(1911)  Where  a  grand  Jury  is  not  legally 
formed,  the  filing  of  a  waiver  by  a  person 
charged  with  crime,  by  his  counsel,  to  the 
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Illegality  of  such  grand  jarj,  does  not  make 
SQCh  grand  jury  legal  or  validate  its  acts. 
Gibbons  t.  State.  5  Okla.  Cr.  212,  U5 
Pac  129. 

S  15.  Impaneling  and  organisation  in  general. 

A  substantial  compliance  wltb  the  statute 
with  reference  to  the  manner  of  selecting 
and  impaneling  a  grand  Jury  is  all  the  law 
requires. 

(Ittll)  State  V.  Pollock,  5  Okla.  Cr.  26, 
113  Pac.  207;  (lull)  Wells  v.  State, 
5  Okla.  Cr.  22,  113  Pac.  210. 

§  16.   Powers  and  dnties. 
817.   In  geaeraL 

(1897)  The  action  of  the  grand  jury 
should  be  couHnecl  withiu  the  limits  imposed 
by  law  which  exi)erience  has  shown  to  be 
necessary  to  the  public  good  and  to  the  ac- 
cumpUshmeut  of  Impartial  administration  of 
justice. 

Uoyce  V.  Territory,  5  Okla.  61,  47  Pac. 
1088. 

S  18.   Public  officers  and  ingtitutioni. 

(1894)  Three  concurrent  methods  are 
provided  for  removal  of  public  otUcers  for 
the  causes  prescribed  in  Stat  1890,  ch.  61 
(Wilson's  Kev.  &  Ann.  StaL  1903,  §§  3738- 
3759),  viz.,  information  In  the  nature  of  quo 
warranto,  accusation  by  the  grand  jury,  and 
complaint  by  the  board  of  county  commis- 
sioners, or  some  other  person,  in  his  own 
name,  and  either  remedy  may  be  adopted. 
Bradford  v.  Territory,  2  Okla.  228,  37 
Pac.  1061. 

(1920)  The  grand  Jury  has  no  jurisdic- 
tion or  authority  to  present  an  accusation  to 
the  district  court  for  removal  of  an  officer 
for  causes  enumerated  in  Sesa  Laws  1917, 
ch.  205,  §  3,  subd.  3. 

State  V.  Davenport,  79  Okla.  297,  193 
Pac.  419. 

S  19.  Terms  of  service  and  Besnons. 

(1902)  Where  the  regular  presiding  judge 
of  a  district  has  impaneled  the  grand  JU17, 
and  is  then  assigned  by  the  Supreme  Court 
to  bold  court  in  another  district,  and  one  of 
the  Justices  of  the  Supreme  Court  is  assigned 
to  hold  his  court  during  his  absence.  It  does 
not  discharge  the  grand  jury  by  operation 
of  law,  on  the  ground  that  the  judge  of  that 
district  is  holding  court  in  some  other  county, 
within  Sess.  Laws  1S1I5,  ch.  41,  §  14  (Wil- 
son's Rev.  &  Ann.  Stat.  1903,  §  5334),  provid- 
ing that  on  the  completion  of  the  business 
before  the  grand  Jury  It  shall  be  discharged 
by  the  adjournment  of  the  court,  or  by  the 
judge  holding  court  in  some  other  county. 
Territory  v.  Terrell.  11  Okla.  449,  68 
Pac.  503. 

i  20.   Conduct  of  proceedings  in  general. 

(1919)  Where  grand  jury  sought  to  have 
county  attorney  remove  an  assistant  and 
appoint  a  designated  person  to  vacancy,  and, 
on  his  refusal,  retwrted  to  court  for  Its 
assistance  and  on  its  refusal  drafted  a  com- 
plaint against  county  attorney,  who  knowing 
thereof,  and  on  promise  of  reappointment 
on  adjonnunent  caused  assistant's  resigna- 


tion and  appointment  of  another  to  vacancy, 
who  appeared  and  advised  grand  Jury  there 
was  no  such  mlscoDduct  of  grand  Jury  and 
county  attorney  as  to  reaulnt  setting  aside 
indictment 

Ulddleton  t.  State,  16  Okla.  Cr.  S20,  183 
Pac.  626. 

S  21.   Participation  of  prosecuting  attorney. 

(1910)  Under  8  1603  of  Snyder's  Comp 
Laws,  a  lawfully  appointed  deputy  county 
attorney  may  appear  before  the  grand  jury 
for  the  purpose  of  interrogating  wltneaseB, 
and  may  perform  the  same  duties  Iwfore  the 
;;raud  jury  which  the  county  attorney  him- 
self may  perform. 

Fooahee  t.  State,  3  Okla.  Cr.  606,  108 
Pac.  S54. 

(1919)  Regardless  of  what  pressure  was 
brought  upon  the  county  attorney  to  cause 
iiim  to  secure  the  resignation  of  one  of  his 
assistants,  and  the  appointment  of  another 
to  All  such  vacancy,  the  person  so  appointed, 
uiKin  duly  qva-Utylng,  Is  a  de  Jure  assistant 
cuonty  attorney,  and  may  legally  attend  upon 
u  grand  jury  and  advise  as  to  the  finding  of 
an  indictment,  and  that  the  person  appointed 
.18  such  assistant  county  attorney  filed  with 
the  county  commissioners  a  claim  for  $5U0 
i:or  his  said  services  before  the  grand  jury 
.lid  not  render  the  appointment  of  such  as- 
nistant  county  attorney  void,  and  his  attend- 
ance uiMu  and  advice  to  the  grand  jury  In 
i-egard  to  finding  an  Indictment  did  not  con- 
■-ititute  legal  grounds  for  setting  aside  an 
mdictment  found  by  such  grand  Jury. 

Mlddleton  v.  State.  16  Okla.  Cr.  320,  188 
Pac.  626. 

§  22.   Attendance    and    examination    of  wit- 
nesses. 

(1897)  Under  the  provisions  of  Sess. 
LawB  1895,  p.  195,  amending  Stat.  1893, 
H  5049.  5050  (WUson's  Kev.  &  Ann.  StaL 
1903,  U  5338,  5339),  the  grand  jury  may,  in 
finding  an  Indictment,  use  the  written  testl- 
juony  of  witnesses  taken  at  a  preliminary 
examination  of  the  same  charge,  or  they 
may  compel  any  witness  to  testis  before 
them. 

Royce  t.  Terrltery,  5  Okla.  61,  47  Pac. 
1088. 

9  23.   Effect  of  presence  of  participation  of 
unauthorized  persons. 

(1897)  Sess.  Laws  1895,  p.  195,  ch.  41, 
art.  1,  8  16,  amending  Stat.  1893,  §8  4049, 
n050  (Wilson's  .Hev.  &  Ann.  Stat  1903, 
jiS  5338,  5330),  provide  that  the  grand  Jury 
may  receive  written  evidence  of  a  witness 
taken  in  a  preliminary  examination  on  the 
same  charge,  and  may  bring  witnesses  before 
them;  but  they  can  not  hear  or  base  their 
llndlngs  upon  heai-say  evidence. 

Royce  V.  Territory,  5  Okla.  61,  47  Pac. 
1083. 

(1911)  No  person  has  a  right  to  be  in  a 
grand  Jury  room  during  any  of  their  pro- 
ceedings while  mvestlgating  a  criminal 
charge,  except  the  witness  then  being  ex- 
amined and  the  attorney  authorized  by  law 
to  represent  the  state  in  such  examination; 
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and  If  any  other  person  is  in  the  grand  jury 
room  durliiK  uny  p&vt  of  their  iuveatlgations, 
an  indictment  found  by  them  as  the  result 
of  such  investigatluu  should,  upon  motion  of 
the  defendant,  be  sec  aside. 

Hartgruves  v.  State,  5  Okln.  Cr.  2V*i,  114 
Pac.  343. 

(1911)  If  the  county  attorney  is  disiiuali- 
fled  from  repi'esentlug  the  state  In  the  i)i'o8e- 
cutlon  of  a  trarty  charged  with  crime,  he  is 
without  authority  to  aiiiwlnt  a  siiei-itil  at- 
torney to  represent  him  Iiefore  the  grand 
Jury  In  the  Investigation  of  the  •cause,  and 
an  indictment  found  as  the  result  of  such 
investigation,  upon  motion  of  the  defendant, 
should  be  set  aside. 

Hartgraves  v.  State,  5  Okin.  Ol'.  2(J(>.  114 
Pac.  343. 

(1011)  Where  counsel  privately  cniployi'd 
to  prosecute  a  case  api>ear  before  a  grand 
jury  and  assume  to  rei)i'eseut  the  state  upou 
the  investigation  of  a  case  then  pending 
before  the  grand  jury,  an  Indictment  found 
by  said  grand  Jury  as  the  result  of  such  in- 
vestigation should,  uiM)n  motion  of  the  de- 
fendant, he  set  aside. 

Hartgraves  v.  State,  5  Oltla.  Cr.  2(ifl,  114 
Pac.  343. 

(1911)  Sess.  Laws,  ltH)7-<i\  ch.  m,  art.  3, 
S  24.  does  not  confer  ui>ou  counsel  for  the 
governor  appointed  under  such  act.  authority 
to  exercise  the  powers  of  county  attorney 
in  cases  other  than  those  involving  violations 
of  the  prohibitory  law. 

State  v.  Mal>en,  "»  Okla.  Cr.  581.  114  I'nc. 
1122. 

<iyil)  Wlien  .in  attttrney  otlici-  thuii  the 
proper  county  attorney,  or  under  some  cir- 
cumstances the  atttirney-general  of  the  state. 
ai)i)enrs  before  tlie  grand  jury  for  the  imr- 
pose  of  givluR  Jidvlce  or  perfonniuK  any 
other  duties  (k-volvinn  uikjii  the  county  at- 
torney or  attoruey-gcucral  of  tlic  state,  hi- 
dictments  found  by  such  grand  jury,  which 
were  considered  when  such  attorney  was 
present,  on  proi>er  motion  should  lie  set  aside. 
StJite  V.  Malten.  Okln.  t'r.  ."SI,  114  Pac. 
1122. 

(l!Jll)  When  a  grand  jur.v  is  in  session 
investigating  charges  against  persons  for 
violation  of  the  laws  of  the  state.  sjuHial 
counsel  are  not  entltleil  to  npiioar  before  the 
grand  jury  for  the  puri»»e  of  iterforinlng 
any  of  the  duties  of  the  attorney -general  of 
the  state  or  of  tlie  in'opor  county  attorney  of 
the  county  in  which  the  grand  jury  is  as- 
sembled. 

State  V.  Maben.  r>  Okla.  Cr.  r>St.  114  I'ac. 
1122. 

(I!n3)  The  fact  that  an  iniauthorizeil 
jiei'son  was  present  when  the  grand  jury  wa.s 
deliberating  upon  a  case  would  not  authorize 
the  issuance  of  a  writ  of  i)robibition  ju-o- 
hibitlng  the  trial  court  from  trying  the 
defendant  uiwn  an  indictment  found  under 
such  circumstances. 

Corley  v.  Adair  County  Court  10  Okla. 
Cr.  104,  134  Pac.  SS.'i. 
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(I'JID)  The  pre-wnce  of  an  unauthorizeil 
person  in  the  grand  Jury  room  while  testi- 
mony Is  lieiug  taken,  anil  not  while  the 
giand  jury  is  deliberating  or  voting  upon  an 
indictment,  wftl  not  Invalidate  an  iadlctuieiit. 
mdess  it  is  reimmably  probable  that  the 
ncciiseil  was  thereby  prejudiced  in  some  snl>- 
staiitiiil  Hjibt. 

Mi(ld}et(»n  v.  State.  1«  r)kla.  Cr.  .32".  1S3 
I'ac.  f>2(J. 

§  24,    Minutes  or  rerord  of  proceedings. 

On  trial  by  ln;lietnK'iit  charging  a  uhh- 
4lt'nieanor.  where  the  record  dws  not  attirnia- 
tively  show  tlint  the  grand  jury  was  dire«  te«l 
to  Investigate  such  a<-(.  Huch  failure  of  ttie 
i-ecoril  to  show  the  order  of  the  court  for 
such  investlgathm  is  a  mere  irregidarit}'.  not 
affwting  the  jurisdiction  of  the  court  ami 
is  wnivcil  unless  taken  advantage  of  by 
motion  or  denmrrer  before  plea. 

(l!iii.-,|  Oligscblager  v.  Territorv.  ir. 
Okla.  141,  7!)  Pac.  !)13.  rever»4Hl  (11i(M;> 
140  Fetl.  131. 

In  a  iirosecution  for  a  niisilemeanor  where 
the  indictment  shows  atHrniatively  on  its  face 
that  tlie  court  had  instrnctert  tiie  grand  jury 
to  iuvestigate  such  act,  but  the  clerk  had 
failed  to  enter  on  the  jourunls  of  the  court 
the  order  dire<-ting  snch  investigation,  it  is 
not  error  f<»r  the  vtmrt  at  any  time  during 
the  term  at  which  the  instrtiction  was  given 
to  direi-t  the  clerk  to  enter  such  order  on  the 
reconl. 

(111'ir.t  (Higschlager  v.  Territor.v.  I't 
akin.  141.  7i)  I'ac.  iH3.  reversed  (in<«i 
14(J  Fed.  131. 

( limit)  Section  o33;i,  Wils«nfs  liev.  & 
.^nu,  Stat.  11103,  relating  to  grand  jurors, 
lines  not  reiiuire  that  evidence  liefore  the 
Sirand  jury  be  jtreserved.  but  requires  a 
mere  iiieiiioranduni  thereof. 

I'ilgrim  v.  State.  3  Okla.  Cr.  40.  104  Pac. 

§  25.   Serrecy  as  to  proceedings. 

(INP7)  The  prjceedings  of  grand  juries 
can  not  ordliuirily  be  disclosed;  but  this  rule 
is  qualltlcd,  and  It  cuu  not  be  carried  to  the 
extent  of  obRtructliig  justice  or  creating 
wi-ong  and  htirdshlj).  A  court  has  the  jiower 
to  impiire  Into  the  evidence  upon  which  a 
grand  jury  has  found  an  Indictment,  and.  if 
such  evidence  Is  plahdy  illegal  and  incomi>e- 
teiit.  it  will  then  quash  the  indictment. 

lioyce  v.  Terrltor.v.  o  Okla.  01.  47  Pac. 

§  26.    Presentments    or    reports    to    ronrt  in 
general. 

(llHii)  Tile  apnonrance  of  the  "counsel  to 
the  governnr.''  or  his  assistant,  before  the 
graud  jury,  a-tsuming  the  act  authorizing  bis 
ap|H>intment  to  be  void,  does  not  render  void 
th<>  recommendation  or  acctisation  made  by 
the  grand  jur>'  under  the  enforcing  act.  art 
3.  S  23  (Sess.  Ijiws  1007-OS,  ch.  60),  for  the 
removal  of  plaintiff  from  ofllce. 

Leedv  V.  Brown.  27  Okla.  4Sn,  113  Pac. 
177. 
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GRANTORS. 


GRANTS. 


Of  uiouoiiolteK,  Mee  Slonoiiollea,  8  1. 
Of  iiuWIf  Iniids,  see  rHbllc  I>nnrl«. 


GROSS  NEGLIGENCE. 

Si't'  NfKllHt'Uce. 

In  delivfiy  of  tclcsrain,  see  TeleKraiihs  ami 

Telephuut'i*,  §  37. 
Iiijurj-  fnmi  flying  switch,  see  Hjiilronds. 

5  V2U. 


Lenviug  switch  open  leading  to  sidetrack 
wbeu  passenger  train  expected,  see  Car- 
riers, 1  155. 

GROSS  PRODUCTION  TAX  LAW. 

lieiiRHiy  to  contest  action  of  state  auditor 
in  revishiK  x'ctum,  see  Taxation,  §  124. 

Test  for  dcterniininft  wliether  greater  or  less 
than  general  ad  valorem  tax,  s^ee  Taxation, 
8  1(K>. 

GROWING  CROPS. 

I'luiracter  of  iMisaession  lu  case  of  sale,  see 

Kraudulent  Oonreyautres,  I  30. 
Cnless  reserved  pass  by  <-ouveyance  of  land. 

SIX*  Frauds.  Statute  of,  5  22. 


GUARANTY. 

Tids  topic  IN'.'U'DKS  coliatenil  promises  to  answer  for  tlie  payment  of  a  delit  or 
perforninnce  of  a  duty  or  coutrnct  or  other  obligation  by  another.  liable  therefor  in  the 
fii-st  instunce.  in  the  event  of  his  failure  to  pay  or  perform  the  same:  and  rlKhts, 
duties  and  liability  on  snch  prondsecs. 

It  l-'XCU'DES  contract  of  suretyHbij)  {I'vlncipal  ami  Surety);  and  guaranties  by 
liartieubir  classes  of  i>ersons  (Kxecutors  and  .Vdniinistrators;  Corporations:  Infants; 
and  other  like  titles). 


Analysis, 

I.    Requisites  and  Validity. 

§   1.    Nature  of  obligation. 

§  2.    Guaranty  distinguished  from  otiier  contracts. 
§  3.    Offer  and  acceptance  in  general. 
§  4.    Notice  of  acceptance. 
§   5.  Consideration. 

§  6.   Necessity. 

§  7.   Sufficiency. 


11.    Construction  and  Operation. 

§  8.  General  rules  of  construction. 

§  9.  Nature  of  liability. 

§  10.   In  general. 

§  11.  Scope  and  extent  of  liability 

§  12.  Demand  on  principal. 

§  13.  Time  of  accrual  of  liability. 


III.    Discharge  of  Gnarantor. 

§  14.    Change  in  obligation  or  duty  of  principal. 

§  15.   Consideration. 

§  16.    Waiver  or  estoppel  of  guarantor. 


IV.    Remedies  of  Creditors. 

§  17.  Pleading. 

§  18.   Declaration,  complaint,  or  petition. 

§  19.   '  Plea  or  answer  and  subsequent  pleading. 
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§  20.  Evidence. 

§  21.   Presumptions  and  burden  of  proof. 

$22.  Trial. 

Cross-Referen  ces. 


See  Principal  and  Surety. 

Bf  one  member  of  partnership,  see  Partner- 
ship, !  46. 

B7  partnership,  see  Partnership,  S  41. 

Clause  in  contractor's  bond,  see  Municipal 
Corporations,  S  124. 

Contract  of  guarnnty  by  cashier  of  bank, 
see  Banks  and  Banking,  S  44. 

Fraud  practiced  by  principal  on  sureties 
without  knowledge  of  guarantee,  see  Prin- 
cipal and  Surety,  §  17. 

Guaranty  fund,  act  constitutional,  see  Con- 
stitutional Law,  S  108;  Eminent  Domain. 
I  4. 


Limitation  of  action  on  guaranty,  see  Munici- 
pal Corporations,  S  126. 
Of  bank  deposit,  see  Banks  and  Banking. 

8  31. 

Of  deposits,  see  Constitutional  Law,  S  106. 

Of  payment,  see  Bills  and  Notes,  S  96. 

Parol  evidence  to  vary,  see  Evidence  S  211. 

Requirements  of  statute  of  frauds,  see 
Frauds,  Statute  of,  I  5. 

Right  of  city  to  require  contractor  to  guar- 
antee payment  for  materials  furnished  and 
labor  performed  under  contract  with  city, 
see  Municipal  Corporations,  S  117. 

When  persons  bound  as  mreties  and  not  as 
Kuarantors,  see  Principal  and  Surety,  I  4. 


I.  REQUISITES  AND  VALIDITY. 

}  1.  Nature  of  obligation. 

(1915)  There  is  a  clear  distinction  be- 
tween a  "guaranty  to  pay"  a  debt  and  one  to 
"collect"  it,  the  first  being  an  absolute  prom- 
ise to  i>ay  the  debt,  while  the  second  ts  a 
guaranty  to  use  proper  diligence  to  collect  it. 
Crowder  State  Bank  t.  American  Powder 
Mills,  46  Okla.  105,  148  Pac.  698. 

S  2.   Cnamnty  distinguished  from  other  con- 
tracts. 

(1893)  An  undertaking  indorsed  on  a 
note,  "For  value  received,  I  hereby  guaranty 
the  payment  of  the  within  note,"  waiving 
demand  and  protest,  is  a  direct  promise  to 
pay,  and  not  a  guaranty. 

Walter  A.  Wood  Mowing  &  Reaping  Co. 
V.  Farnham,  1  Okla.  375.  33  Pac.  867. 

(1912)  When  a  certificate  or  warrant,  Is- 
sued by  county  commissioners  on  the  court- 
house fund,  is  assigned  to  a  bank  under  a 
contract  which  states  that  the  Individuals, 
as  a  partnership,  are  the  owners  thereof, 
and  the  contract  ts  signed  by  such  individ- 
uals as  partners,  the  signature  of  said  part- 
nership Is  such  npon  such  warrant  or 
certificate  that  the  names  of  the  partners 
individually  will  be  presumed  to  have  been 
placed  there  for  the  purpose  of  assigning 
the  warrant  or  certificate  to  the  bank,  and 
not  for  the  purpose  of  guaranteelnjc  the 
payment  of  the  same. 

National  Bank  of  Commerce  of  Guthrie 
V.  Lee,  33  Okla.  641,  126  Pac.  782. 

S  3.   Offer  and  acceptance  in  general. 

(190S)  An  Indorsement  as  follows:  "For 
value  received,  and  for  the  purpo«ie  of  In- 
ducing S.  &  Co.  to  approve  of  this  contract, 
I  hereby  guarantee  to  said  S.  &  Co.  the 
payment  in  lawful  money  of  all  claims  aria- 
ins,  and  of  any  notes  taken  under  within 
contract,  and  hereby  waive  demand,  notice 
of  nonpayment,  and  consent  that  8.  ft  Co. 
may  vary  in  any  way  of  the  time  of  payment 


or  methods  of  settling  accounts  arising  un- 
der within  contract  without  affecting  my 
liability  as  grantor,"  amounts  to  an  offer  of 
guaranty,  and  not  an  absolute  guaranty, 
where  the  contract  contained  a  provision 
that  it  should  not  be  complete  and  binding 
uaitil  approved  by  S.  &  Co. 

T.  &  H.  Smith  &  Ck>.  V.  Thesmann.  20 
Okla.  133,  93  Pac.  977. 

S  4.   Notice  of  acceptance. 

(1908)  An  offer  of  guaranty  is  not  bind- 
ing until  it  has  been  accepted  by  the  guaran- 
tee, and  notice  of  acceptance  givoi  the  guar- 
antor. 

T.  &  H.  Smith  &  Co.  t.  Thesmann,  20 
Okla.  133,  93  Pac  977. 

Where  a  guaranty  is  made  In  response  to 
an  offer  by  the  guarantee.  Its  delivery  to 
the  guarantee  completes  the  contract  and 
notice  of  its  acceptance  by  the  guarantee 
and  of  an  intention  to  act  thereunder  is  not 
necessary. 

(1916)  Oklahoma  City  Nat  Bank  v.  Ez- 
zard.  58  Okla.  251,  159  Pac.  267; 
(1920)  Miller  v.  Oil  Well  Supply  Co., 
79  Okla.  135.  191  Pac.  1094. 

(1916)  A  mere  offer  to  guaranty  is  not 
binding  until  notice  of  its  acceptance  is 
communicated  by  the  guarantee  to  the  guar- 
antor ;  but  an  absolute  gnarantr  Is  binding 
upon  the  guarantor,  without  notice  of 
acceptance. 

Hays  V.  Smith.  65  Okla.  113.  164  Pac. 
470. 

S  5.  Consideration. 

§  6.   Necessity. 

(1916)  A  contract  of  guaranty  not  en- 
tered Into  at  the  same  time  as  the  original 
obligation  or  Its  acceptance  by  the  guarantee 
must  be  supported  by  a  consideration  dis- 
tinct from  that  of  the  original  obligation, 
(dements  v.  Jackson  Ounty  Oil  ft  Gas 
Co.,  61  Okla.  247.  J.^  ?ac.. 
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(1918)  A  promltaory  note  must  be  snp- 
ported  by  a  lawful  consideration;  also,  a 
contract  ot  guaranty  to  answer  for  the  obli- 
gations of  another,  made  subsequent  to  the 
original  obligation,  must  be  supported  by  a 
distinct  consideratlOD. 

Bank  of  Commerce  of  Sulphur  v.  Web- 
ster, 70  Okla.  — ,  172  Pac.  943. 

S  7.   Snfficiency. 

(1!)16)  Where  a  guuranty  Is  entered  into 
at  the  same  time  with  the  original  obliga- 
tion or  with  the  acceptance  of  the  latter  by 
the  guarantee  ami  forms  wltb  that  obliga- 
tion a  part  of  the  consideration  io  him,  no 
other  consideration  need  exist 

MarsbuU  v.  State  ex  rel.  Lankford,  59 
Okla.  243.  158  Pac.  1166. 

(1916)  An  agreement  to  perform  the 
terms  of  n  contract  which  the  party  bas  a 
right  to  rescind  constitutes  a  consideration 
separate  ami  apart  from  the  original  con- 
tract, sufficient  to  support  a  guaranty  of 
payment  by  third  parties, 

Clements  v.  Jackson  Oil  &  Gan  Co.,  02 
Okla.  66,  161  Pac.  T97. 

(1910)  Where  contract  for  materials  and 
construction  work  was  made  long  after  de- 
fendant's alleged  contract  of  guaranty  was 
made  or  "accepted"  pursuant  to  first  con- 
tract or  in  reliance  thereon,  or  bad  no  con- 
nection therewith,  there  was  "no  considera- 
tion distinct  from  that  of  the  original  obliga- 
tion" to  support  guaranty,  as  required  by 
Kev.  Laws  1010,  I  1028. 

St.  Louis  &  S.  F.  R.  Co.  V.  Union  Const. 
Co..  75  Okla.  121.  182  Pac.  241. 

(1910)  When  a  guaranty  Is  entered  Into 
at  the  same  time  with  the  original  obligation, 
or  with  the  acceptance  of  the  latter  by  the 
^arantee,  and  forms,  with  that  obligation, 
a  part  of  the  consideration  to  him,  no  other 
consideration  need  exist.  In  all  other  cases 
there  must  be  a  consideration  distinct  from 
that  of  the  original  obligation.  Rev.  Laws 
1010.  3  lo:>8. 

St.  Louis  &  S.  F.  R.  Co,  V.  Union  Const 
Co.,  75  Okla,  121;  182  Pac.  241. 

(1921)  The  actual  purchase  of  the  stock 
Ity  W,  and  others  and  the  promise  of  W.  and 
others  to  pay  Y.  the  premium  of  $1  was 
sufficient  consideration  to  support  a  contract 
to  purchase  stock  and  guarantee  its  value. 
Young  T.  Steiihenson,  82  Okla.  230,  300 
Pac.  225. 

11.  CONSTRUCTION  AND  OPERATION. 

3  8.   General  rules  of  constrnction. 

(1897)  Contracts  of  guaranty  are  to  be 
construed  like  other  contracts  and  the  intent 
of  the  parties  as  collected  from  the  whole  in- 
strument and  the  subject-matter  to  which  It 
ai>p!!e8,  is  to  govern,  but  when  an  under- 
standing is  once  reached  of  the  true  agree- 
ment, the  rules  and  principles  which  pertain 
to  the  rights  and  duties  of  principal  and 
surety,  apply  so  far  as  4s  appropriate  to 
the  form  of  that  relation  recognized  In  the 
case  of  guarantor  and  guarantee,  or  admis- 


sible in  view  of  the  nature  and  terms  of  the 
particular  transaction. 

McXeal  V.  Gossard,  6  Okla.  863.  50  Pac. 

159. 

(1897)  A  written  guaranty  to  secure  pay- 
ment of  a  note  Identified  in  the  guaranty 
is  to  be  construed  as  if  the  note  were  copied 
into  the  guaranty;  and  where  the  note  is 
jmyable  three  or  five  years  after  date,  and 
the  guaranty  describes  It  as  payable  five 
years  after  date,  such  variance  will  be  dis- 
regarded. 

McNeal  v.  Gossnrd,  6  Okla.  863,  SO  Pac. 
159. 

(1908)  After  the  meaning  of  a  contract 
of  guaranty  has  been  ascertained  and  the 
actual  operation  thereunder  has  been  begun, 

the  guarantor  can  not  be  held  beyond  the 
precise  terms  of  tlie  contract. 

I^mm  &  Co.  v.  Colcord,  22  Okla.  493,  08 
Pac.  855. 

(lOOS)  In  construing  the  language  of  an 
instrument  of  guaranty  for  the  purpose  of 
inter|>reting  the  same  to  determine  the  In- 
tention of  the  parties,  it  should  be  taken 
most  strongly  against  the  guarantor,  and  In 
favor  of  the  party  who  has  parted  with  his 
property  upon  the  faith  of  the  Inteipretation 
of  such  instrument  most  favorable  to  his 
rights. 

I^anmi  &  Co.  v.  Colcord,  22  Okla.  498,  08 
Pac.  355. 

S  9.   Nature  and  liability. 
S  10.   In  general. 

( 1908 )  Where  defendant  stipulated  to 
guarantee  against  a  default  of  S.,  In  the 
event  credit  is  extended  to  him  for  goods  In 
a  certain  amount,  to  be  furnished  him  by 
Itlalntlff,  the  guarantor  can  not  be  held  on 
^Mvh  guaranty  where  plaintiff,  having  ex- 
tended credit  in  such  sum  and  furnished  and 
delivered  such  goods  to  S.,  tailoring  com- 
pony,  there  being  no  proof  to  show  that  S. 
solely  comprised  the  S.  tailoring  company. 
Lamm  &  Co.  v.  Colcord,  22  Okla.  498, 
98  Pac.  355. 

(1015)  A  guaranty  by  a  bank  to  hold  the 
amount  of  a  debt  out  of  funds  due  the  debtor 
when  received  by  the  hank  becomes  an  abso 
lute  guaranty  to  pay  the  debt  when  funds 
of  the  debtor  sufficient  for  that  purpose  are 
received  by  the  bank. 

Crowder  State  Bank  v.  .\merican  Powder 
Mills.  46  Okla.  105,  148  Pac.  698. 

§11.   Scope  and  extent  of  liability. 

(1012)  The  guaranty  of  an  indorsement 
on  a  check  applies  only  to  the  indorser,  and 
does  not  protect  the  drawee  against  the  risk 
uf  cashing  a  check  to  which  the  maker's 
name  is  forged. 

Cherokee  Nat.  Bank  t.  Union  Tmst  Go., 
33  Okla.  342,  125  Pac.  464, 

{  12.   Demand  on  principal. 

(1914)  Under  an  at^lute  and  uncondi- 
tional guaranty,  the  duty  Is  upon  the  guar- 
antor to  see  that  his  contract  of  guaranty 
Is  fnlfllled,  and  that  the  obligations  of  the 


Digitized  by  Google 


S13 


(JT'AllAXTY, 


II,  ni,  IV. 


[20klii.l>ig.]  »44 


principal  are  dlsclinrged  at  maturity;  and 
in  the  absence  of  fraud  wiiich  may  be  tbe 
proximate  fuuse  of  damage  to  the  fjiiaruntor. 
a  lack  of  uotlce  and  demand,  nr  the  fact  that 
the  principal  nt  maturity  of  his  obligiition 
was  solvent  and  afteiwanin  he<'amp  ini'olvent. 
does  not  constitute  n  defenw  that  will  dis- 
charge the  guarantor  from  liahiltty. 

Masters  r.  Bovet*.  44  Oliln.  't'Jti.  14S  Pac. 
3C3. 

S  13.   Time  of  accrual  of  liability. 

(1893)  The  KU.irantor  of  a  promissory 
note  is  liable  at  once  on  the  maturity  of  the 
note,  if  such  note  be  not  paid  by  the  maker; 
the  fact  that  the  note  is  not  paid  at  maturity 
flxiuK  the  lialdlity  of  tlie  guarnntor. 

Walter  A.  W<iod  MowiuK  Sc.  Hea|'i»S  Co, 
V.  Farnhaui,  1  Okhi.  .'!7.",  ;i.'t  I'ac.  807. 


III.  DISCHARGE  OF  GUARANTOR. 

S 14.   Change  in  obligation  or  duly  of  prin- 
cipal. 

(lOOS)  A  guarantor  lias  the  rlglit  to  pre- 
scrllw  the  exact  terms  Ufton  which  he  will 
enter  into  a  ffuarant>-  obligation,  and  to 
Insist  upon  a  discbarge  unless  midi  terms 
hare  been  strictly  obserred. 

Lamm  ft  Co.  v.  Coleonl.  22  Olcla.  493, 
98  Pac.  355. 

(1916)  Contract  of  guaranty  construed, 
and  held  that  the  proviso  that  tlie  sum  which 
S.  should  owe  C.  at  any  time  should  not 
exceed  $5II0.  was  not  a  condition  uiwn  the 
breach  of  which  the  obligation  was  defeated, 
but  only  a  linUbition  on  the  liability  of  S. 
to  C. 

Cottage  Home  Remedy  Co.  v.  Smith.  63 
Okla.  16,  162  Pac.  ISH. 

(1918)  Under  Rev.  Ijiws  1010,  SS  4174, 
4175.  which  provide  that  any  alteration  made 
without  the  assent  of  the  party  or  parties 
liable  thereon  which  changes  the  number  or 
relation  of  the  parties  to  a  negotial>le  in- 
strument avoids  the  instrument  as  to  such 
parties,  the  procuring  of  an  additional  signer 
to  a  jiromissory  note  by  the  holdei-s  thereof 
without  the  itssent  of  parties  who  have  guar- 
anteed the  i>ayment  of  said  note,  and  subse- 
quent to  the  execution  of  the  guaranty, 
discharges  the  guarantors  from  liability  on 
their  guaranty  as  between  tliem  and  tbe 
holders. 

Bank  of  Commerce  of  Sulphnr  v.  Web- 
ster, 70  Okla.  — ,  172  Pac.  942. 

5  15.  Considaration. 

(1896)  In  an  action  against  the  guaran- 
tor of  a  promlssitry  note.  It  is  not  sufficient 
to  allege  that  an  agreement  was  made  by 
the  payee  to  extend  the  time  of  jiayment, 
and  that  sucli  agreement  was  made  for  a 
valuable  consideration;  in  onler  to  constitute 
a  defense  to  the  action  against  the  guarantor, 
it  must  afflrniHtively  appear  in  the  allega- 
tions that  the  time  was  actually  extended. 
Keokuk  l-'alls  Imp.  Co.  v.  KIngslnnd  & 

Douglas  Mfg.  Co..  5  Okla.  .12.  47  Pac. 

484. 


S  16.   Waiver  or  estoppel  of  guarantor. 

(1915)  Where  a  guarantor,  for  a  valual>le 
{•onsideration.  sells  and  assigns  a  note  made 
to  blm  under  the  f()llowlng  assignment.  *"I 
hereby  assign  the  wittiin  nolo  to  F.  L.  Bul- 
ling, Kiuglisber.  Oklahoma,  and  gunrantci.' 
tlie  pa,vment  of  siime  when  due  or  at  any 
lime  therejifter.  and  ctuiseut  to  any  extpu- 
slon  of  the  time  or  renewal,  waiving  «le- 
mnnd,  notice.  nnA  protest."  the  owner  uf 
tlu'  note  may  extend  the  time  of  pa.vment 
wUIiout  the  consent  of  the  guarantor. 

Stetier  v.  Bollug.  52  Okla.  214,  152  Pac. 
452. 


IV.  REMEDIES  OF  CREDITORS. 
in.  Pleading. 

S  18.   Declaration,  complaint,  or  petition. 

(IstKt)  In  a  ctimplaint  against  a  guarau- 
Utr  of  a  promissory  note,  it  is  not  necessary 
to  iillege  diligence  on  the  part  of  the  payee 
to  make  collection  from  the  maker  of  the 
note,  and  a  comi)laiut  failing  to  allege  such 
diligence  will  he  sustained  on  demurrer,  as 
far  as  this  t>*  a  defense  in  an  action  against 
a  guarnntor  it  is  a  matter  of  defense  to  l>e 
alleged  by  the  guai'antor. 

Walter  .V.  WochI  Mowing  &  Heaping  Co. 
V.  Fnmham,  1  Okhi.  a7ri.  Xi  Pac.  SO". 

(IN!);!)  In  an  action  against  tlie  guarantor 
in  a  prondssory  note,  it  is  not  necessjiry  to 
allege  the  insolvency  of  the  maker,  or  that 
an  effort  was  made  to  collect  the  deht  from 
the  pa.vor. 

Walter  A.  Wmnl  Mowing  &  Iteiiping  Co. 
V.  Fnmbnin,  1  Okla.  3iri.  .1:*  I'ac.  8C7. 


(isu'i)  If  the  guarantor  be  prejudiced  by 
delay  or  negle<'t  of  tbe  i)ayee  to  proceed 
against  the  maker,  it  will  constitute  a  de- 
fense to  an  acti<m  against  him,  and  It  is 
oidy  ne<es.«ary  for  the  guarantor  to  nllese 
such  defenses. 

Walter  A.  Wood  Mowing  ft  Reaping  Co. 
V.  Famhiini.  1  Okla.  37."t.  .^1  Pac.  867. 

§  19.   ~-  Pica    or    answer    and  sobseqaent 
pleading. 

(lisiKi)  In  an  action  against  the  gunran* 
tor  of  n  note.  It  is  not  error  to  Ktrike  out 
a  iiarngraph  of  the  answer  alleging  an  agree- 
ment by  the  iiayce  to  extend  the  time  of 
imyuieiit,  but  not  nllfvlng  that  the  extension 
was  in  fact  given. 

Keokuk  Falls  Imp.  Co.  v.  Klngslantl  & 
Pouglas  Mfg.  Co.,  5  Okla.  32.  47  Pac. 
484. 

9  20.  Evidence. 

S  21.   PresnmptiooB  and  burden  of  proof. 

( 1  fil  5 )  Where,  upon  a  guarant.v.  the 
plaintiff  introduces  evidence  to  show  that 
sutticient  funds  have  been  received  by  the 
guarantor  to  pay  the  deht.  the  burden  of 
proof  is  on  the  guarantor  to  show  why  be 
di<l  not  pay  It. 

(■•rowder  State  Bank  v.  American  Powder 
Mills.  40  Okla.  105.  148  Pac.  608. 
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§22.  Trial. 

(liJIi*)  Whfther  the  aasisiior  of  tlie  note 
in  this  viine  was  entttleil  to  any  relief,  be- 
cause of  the  negligence  of  the  lioMer  in  forc- 
ing collei-tlon  while  tlie  ui&kera  were  solvent, 
on-  assignor's  demand  that  he  proc-eeil  so  to 
do,  was  properly  submitted  to  the  jury  nnd 
ilfK-ided  on  conflicting  evi<l£>nce  agiiinst  the 
contention  of  assignor. 

Stetler  v.  Boling,  52  Okla.  214,  152  Puc. 
452. 


GUARANTY  FUND. 

I-iubility  of  state  bank  after  surrender  of 
ohiirtor  and  incori)o rating  as  national 
blink,  see  Bauks  and  Banking,  i  3. 

GUARDIAN  AD  LITEM. 

See  Infants. 

Duty  of.  see  Infants.  §  2!). 

I'liiliiie  to  appoint,  see  Appeal  and  Error, 

§ 

Oiliiei-  of  court  to  protect  minor,  see  In- 
fants, i  23.  ■ 


GUARDIAN  AND  WARD. 

This  topic  1\CI'I'DKS  general  gmirdinn-<iiip  of  the  persons  and  estates  of  infants, 
by  niiture  or  umior  parentiii  «r  Judicial  ap.uiintnient;  rights,  duties  and  liabilities  of 
gunrdhiuH  in  respect  of  the  persons  and  i)ro)H>rty  of  their  wiiiils,  niid  legal  proree<lings 
it'hiting  tliereto. 

It  KXCU  DKS  ■.'Uiinliansliiii  of  Insiiiie  iii'isons  (Iiismie  IV'r.sons)  :  guaniiiiu  ad  litem 
iiuil  siieciiit  };uariliuus  (infants;  Insane  ]jerson.N|:  au;l  uiatteis  relating  to  infants  and 
their  pn»i)erty  irrespective  of  guardianship  (Infants). 

Analysis. 

I.    Appointment,  Qualification,  and  Tenure  of  Guardian. 

§  2.  Jurisdiction  of  courts. 

§  3.  J'ersons  who  may  be  appointed. 

§  4.  Proceedings  for  judicial  appointment. 

§  5.  Bond. 

§  6.  Operation  anti  effect  of  appointment. 

§  7.  Revocation  of  appointment. 

§  8.  Majority  of  ward. 

§  9.  Marriage  of  ward. 

§  10.  Removal. 

§  11.  Appointment  of  successor. 

II.    Custody  and  Care  of  Ward's  Person  and  Estate. 

§  12.  Support  and  education. 

§  13.  Collection  of  assets. 

§  14.  Title  to  jjroperty  in  general. 

§  15.  Poysfs.sion  and  use  of  property. 

ii  16.  Sale. 

§  17.  ■■  Real  property. 

§  18.  Lease. 

§  19.  Contracts. 

§  20.   In  general. 

§  21 .   Services. 

§  22.  Investments. 

^  23.  Interest  on  funds  of  estate. 

§  24.  Loans. 

§  25.  Expenditures. 

§  26.  Estoppel. 

§  27.  Waste,  convers'on,  or  embezzlement  by  guardian. 

§  28.  Loss  of  property. 

§  29.  Presentation  of  payment  of  claims. 
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§50.  Convcy&nces,  contracts,  and  other  transactions  between  guardian 

and  ward. 

§  31.  Ratification  of  unauthorized  acts. 
§  32   Joint  gi^rdianships. 

§  33.  Successive  guardianships. 

§  34.  Mortgage  or  lien  of  ward  on  property  of  tutor. 

IIL   Sales  and  Conveyances  Under  Order  of  Court. 

§  35.  Nature  of  remedy. 

§  36.  Purposes  tor  which  authorized. 

§  37.  Persons  entitled  to  apply. 

1 38.  Prc^rty  or  interests  subject  to  disposal. 

§  39.  Form  of  proceeding. 

§  40.  Jurisdiction. 

§  41.  Petition  or  other  application. 

§  42.  Citation  or  notice. 

§  43.  Order  or  decree. 

§  44.  Special  bond  for  sale. 

§45.  Sale. 

§  46,   Authority  and  powers  in  making  in  general. 

1 47.   Notice. 

§  4S.   Manner  and  conduct. 

§  49.   Terms  and  conditions. 

§  50.   Persons  who  may  purchase. 

I  51.   Requisites  and  validity  in  general. 

§  52.   Failure  -of  bidder  to  complete  purchase,  and  resale  thereon. 

§  53.   Confirmation. 

S  54.   Opening,  vacating,  or  setting  aside,  and  resale  thereof. 

§55.   Collateral  attack. 

I  56.  Rights  and  liabilities  of  purchasers. 

§  57.  Liabilities  of  guardians. 

§  58.  Mortgage. 

§  59.  Lease. 

§  60.  Proceeds. 

IV.  Actions. 

g  61.  Rights  of  action  between  guardian  and  ward. 

§  €2.  Rights  of  action  by  guardian  or  ward  or  both. 

§  63.  Time  to  sue  and  limitations. 

§  64.  Termination  of  guardianship  pending  action. 

1 65.  Evidence. 

1 66.  Judgment. 

§  67.  Appeal  and  error. 

V.   Accounting  and  Settlement. 

§  68.  Duty  to  account  in  general. 

§  69.  Jurisdiction  of  courts. 

§  70.  Proceedings  for  accounting. 

§  71.  Actions  for  accounting. 

§  72.  Compensation. 

§  73.   In  general. 

§  74.  Vouchers  and  proof  of  payment. 

§  75.  Hearing  or  reference. 

§  76.  Review. 

§  77.  Operation  and  effect. 

§  78.  Actions  to  open  or  set  a.side  settlement. 
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VI.    Foreign  and  Ancillary  Guardianship. 

§79.    Custody  and  disposition  of  property. 
§80.   Accounting  and  settlement. 

VII.    Liabilities  of  Guardianship  Bonds. 

§  81.  Nature  and  extent  in  general. 

§  82.  Property  covered. 

§  83.  Functions  and  acts  covered. 

§84.  Settlement  and  discharge  of  principal. 

§  85.  Discharge  of  sureties. 

§  86.  Conclusiveness  of  adjudication  against  principal. 

§  87.  Actions. 

Cross-References. 


.\tiiount  received  by  the  clerk  of  the  couaty 

court  Id  snardlanshlp  matters,  see  ClerkK 

of  Courts,  i  21. 
Appeal  by  surety  on  guardian's  bond  from 

final  account,  see  Appeal  and  Error,  iS  69. 
Appeal  from  order  authorizing  guardian  to 

list  ward's  lands,  sec  Courts,  f 
Appointing  guardian  with  notice — Remedy. 

see  Insane  Persons,  i  9;  Prohibition,  §  3. 
Appointment  of  gunrdlan  of  Indian  minor. 

see  Indians,  I  6. 
As  to  partnership  relntions.  sec  Partnership, 

8  n. 

Bidder  at  guardian's  sale,  see  Appeal  and 
Error,  S  69. 

Confirmation  of  sale  of  land  of  Indian  mtder 
guardianship,  see  Indians,  I  13. 

Conflict  of  (K>unty  courts  as  to  appointment 
of  guardian — Pi-ohlbition,  see  Insane  Per- 
sons, I  9. 

Cbnspiracy  to  incumber  ward's  land,  set- 
Mortgages,  S  4S. 

Control  of  guardian  over  estate  of  Indian 
ward,  see  Indians,  S  14. 

Deed  executed  by  Indian  minor,  see  Indians. 
I  13. 

Effect  in  proviso  in  statute  governing.  sec- 
Statutes,  §  121. 
Election  by  guardian  to  avoid  guardian's 

deed,  see  Election  of  Remedies,  I  5. 
Embezzlement  by  guardian,  see  Criminal 

Law,  S  283 :  Embezzlement  f  19. 
Father  natural  guardian  of  his  minor  child, 

see  Indians,  S  11. 
Guardian  proceedings  transferred  to  connt>' 

court,  see  Courts,  I  168. 
Guardianship  not  termlnnted  by  marriage 

of  male  ward,  see  Indians,  1 11. 
Guardianship  of  government  over  Indians. 

see  Indians,  fi  2. 
Guardianship  of  Indian  lands  by  govemmont. 

see  Indians,  I  11. 


Invalid  sale  of  homestead  of  snrplns  allot- 
ment, see  Indians,  1  18. 

Joint  action  on  guardian's  bond,  see  Action, 
{  27. 

Jurisdiction  of  court  making  appointment  of 

guardian,  see  Courts,  f  188. 
r^ase  by  guardian  of  Indian,  see  Indians, 

S  14. 

Liability  of  guardian  for  Interest,  see  Inter- 
est, §  3. 

Limitation  of  action  on  bond  of  guardian, 
see  Limitation  of  Actions,  S  30. 

Marriage  of  minor  male  ward — Termination 
of  guaixllanshlp,  see  Indians,  S  13. 

Order  ctrnflrmlng  guardian's  sale  of  real 
estate,  see  Abatement  and  Revival,  I  29. 

Prima  fade  evidence  of  anwlntment  of 
guardian,  see  Indians,  f  14. 

Prohibition  against  district  judge,  see  Pro- 
hibition, §  2. 

Recitals  in  order  approving  guardian's  lease 
of  allotted  land,  see  Indians,  %  14. 

Right  of  Infant  to  sue  by  next  friend  after 
removal  of  guardian,  see  limitation  frf 
Actions,  I  31. 

Right  to  receive  royalties  of  Indian  ward, 
see  Indians,  §  14. 

Sale  of  land  by  guardian  of  minor  Indian, 
see  Indians,  1  18. 

Serving  summons  In  error  on  guardian  and 
not  on  minor,  see  Appeal  and  Error,  I  20fi. 

Termination  of  guardianship  of  Imbecile 
minor,  see  Insane  Persons,  S  10. 

Trial  de  novo,  see  Courts,  I  9S. 

Venue  of  action  against  surety  on  bond,  see 
Courts,  S  6. 

Waiver  of  defects  and  irregularities  In  cita- 
tions, see  Appearance,  {  16^ 

Withdrawal  of  successful  bid  at  guardian's 
sale,  aee  Courts,  f  92. 


Digitized  by  Google 


CU'AKDIAX  ANI>  WARD,  I. 


[20klB.Dlg.1  848 


I.  APPOINTMENT,  QUALIFICATION,  AND 
TENURE  OF  GUARDIAN. 

CniMiflty  of  nmrrU'd  wouum  to  act  «s  guar- 
(liaii,  Nce  IIiisI);iiiiI  mill  wife,  S  I'l. 

I'owiT  of  cIiTk  of  piulmti'  coiiit  to  apiiniiit 
curator  in  vucntion,  see  Clerks  of  Courts, 
j!  IG. 

S  2.   Jurisdiction  of  courti>. 

(]})7)  T'utier  M:nisf.  IHfi.,  $  (iml. 
Tcr.  Ann.  Stnt.  jt  'Jim.  proviilius  that 

the  cli'i'k  of  pmliute  slinll  lu  Yacntiim  have 
IMiwi-r  to  jinnit  U'ttcrs  of  finiinliaiixlilii  mh- 
jcct  to  contiruiiition  b.v  the  court;  anil  §  .'WilTp 
(Iml.  'IVr.  .\nii.  Stat.  ISIHI.  S  2:{(;n  iimvid- 
iun  tliiit  tlic  fntlier.  while  llviiifr.  an. I.  after 
liis  (teatli,  tlic  Jiiotlier.  slnill  lie  tlie  natural 
};uanlin)i  of  the  chiMreii.  etc.:  anil  S  lUVAi 
Und.  Ter.  Ann.  Stat.  IS'.Kt.  9  :;;{(;:>)  pnniilinK 
that  if  any  minor  have  no  imrents  livinii.  or 
if  the  iiarentH  lie  ailjuil«cil  Inconijietent.  the 
courts  of  iirohate  Khali  n|i|H)hit  mianlians 
to  such  uihiors  under  the  aye  of  14  years; 
hehl  that,  where  a  guaitlian  was  aplH)iiite<1 
by  the  prohate  court  for  niiuor  children 
under  14''.ve;irs  on  the  i>etithin  of  their  fa- 
ther, the  i'nltiHl  States  court  had  no  power 
to  contirni  an  aii|"dntiuent  hy  the  clerk  of 
the  a>nrt.  over  the  father's  prutest.  of  an- 
other iwrson  ns  guardian. 

Ilnjison  V.  Van  Weise,  7  Tud.  Ter.  i'K 
11)4  S.  \V.  r.02. 

(V.m)  The  I  nited  States  Court  for  the 
Southern  District  of  the  Indian  Territory 
had  authority  to  anioint  u  nuardiitn  or 
*'unitor  of  a  minor  locateil  In  thiit  di-^trict. 
iiltlioimh  the  ndnor  was  in  the  central  dis- 
trh-t.  under  Mansf,  Dig.,  eh.  7;{.  S  :!-hil  :  and 
a  gnardhtn  so  apiiointed.  when  <|militied.  had 
authority  to  exeeutc  a  valnl  lease  of  the 
minor's  laud. 

Mallarry  v.  llatman,  2!l  Okhi.  4li.  11C 
I»ac.  93n. 

(IflirO  The  county  C(»urt  alone  1ms  oritrl- 
nal  jurisdiction  of  the  appoiiitiiient  of  guar- 
dians of  minors. 

I'lirker  v.  I>ewi.s.  45  Okhi.  Stij,  147  Vi\c. 
310. 

(linti)  Where  the  county  court  once  hiw- 
fally  acquires  jurisdiction  in  a  Kuardlaushi]) 
matter,  the  jurisdiction  of  the  court  there- 
after does  not  depend  upon  the  duration  of 
the  tenui-e  In  ofHee  of  the  person  appointed. 
Croshle  v.  Brewer.  —  Okla.  — .  IHS  Pno. 

(imtl)  Where  a  county  court  once  law- 
fully ncqnii'es  Jurisdiction  hy  tlie  Jippoint- 
nient  of  a  };u:ii-di.ir)  for  a  minor,  this  jiirfs- 
dii-tion  can  not  he  lost  except  In  some  prc- 
scrilH'il  orderly  way. 

Croshie  v.  Brewer.  —  Okia.  — .  l.'iS  Vac. 
3Sfi. 

nnifi)  A  ward  ncquirinff  a  residence  In 
another  coiint.v  durlnt;  the  interim  between 
the  removal  of  the  irnardian  in  the  county 
whei*e  the  finarrtlanship  matter  was  iiendhiK 
an<1  before  that  court  had  apimlutn]  n  new 


unarillnn  docs  not  operate  to  oiifit  the  county 
c<»nrt  of  the  latter  county  of  its  jurlwli'  tion. 
Croshh'  V.  Brewer.  —  Okla.  — ,  KtS  Pac. 

(1  Ills  I  An  order  of  county  court  trans- 
ferring a  »:uardinn.ihip  cause  to  the  county 
court  of  amither  county  in  this  state  can 
not  Ik'  collnterall.v  attacked,  and  It  is  to  be 
presunKvl  that  the  court  l>efore  making  the 
order  of  transfer  iterfornieil  his  duty  and 
found  the  fact  to  justify  the  order  to  ne  tnie. 
Southwestern  Suretv  Ins.  Co.  v.  Tarlor. 
70  Okla.  — .  178  Pac.  S.'SI.  S.'iTt. 

5  3.   Persona  who  may  be  appointed. 

(  I !H o )  The  wishes  of  the  (lei  e;i sed 
iiiotlier.  made  shortly  liefore  her  death,  unni- 
iiiL'  a  rehitive  ns  tlio  one  she  Ue-^tn's  to  hove 
tlie  possi'ssion  of  her  minor  child,  where 
till'  chilti  s  fatlier  is  living,  will  not  authorize 
the  appoiutuient  of  a  stranger  as  its  general 
u'UHnliaii,  though  the  child's  jMisse.txIon  lie 
given  such  n-latlve. 

Parker  v.  U-wls.  47,  Okhi.  S4I7,  147  Pac. 
310. 

(1111.")  Wliere  a  parent  relinquishes,  in 
favor  of  his  father,  his  i)referentiai  right  to 
-ipp'diituient  as  gnardian  of  his  minor  chlUI 
lUider  fourteen  years  of  age.  and  a  contest 
iri-c-i  between  sn<  h  grandfather,  on  the  one 
liaml.  and  a  stiant-'er  acting  at  the  instance 
cf  11  relative  of  tlie  cliiid.  tlie  mother  t>einR 
(IhuI.  the  grainlfather,  under  Itev.  l^iws  1014). 
j  :t.'t:t:*.  being  in  all  respe<'ts  a  suitable  per- 
son, is  entitled  to  be  a])]ioiuted  the  ehlliPs 
guardian. 

Parker  v.  Ix-wls.  47,  Okla.  *«t7.  147  I'ae. 

:tHi. 

(11(111)  The  parents  of  the  minor  tileil  a 
written  w;ii\er  of  their  riglit  to  tie  ai»|iointo<l 
snardian  <)f  said  minor,  (in  the  day  as- 
signed for  the  court  to  appoint  a  guardian 
the  said  jki  rents  telegraphed  a  withdrawal 
of  saiil  waiver.  Held  that  the  court  lyid  a 
ri^'ht  to  a)ipoint  unother  party  as  guardian 
notwithstanding  said  t(>l(^rn|ihic  notice. 
Crosbie  v.  Brewer,  —  Okla.  — ,  Par. 

;tsK. 

(liril)  A  father,  being  himself  competent 
to  transact  his  own  Imslncss  and  not  other- 
wise unstiitahlp  or  dis<|ualilied.  under  exist- 
ing law.  is  entitled  to  the  guardianship  of 
his  minor  child. 

Coats  V.  Benton.  SO  Okla.  93,  194  Pao. 
198. 

(1921)    The  minority  of  the  father  is  not. 

of  itself,  sufficient  to  disqualify  the  father 
to  ])e  apiioiuted  as  guardian  for  the  person 
and  estate  of  his  minor  child,  provide*!  he  is 
comictent  to  transact  his  own  business  ami 
not  otluM-wise  unsuitable  or  disqualifletl. 
Coats  V.  Benton,  80  Okla.  93,  194  Pac. 
19S. 

$  4.   Proreedinga  for  jadirial  appoinlment. 

(lOOSl  The  appointment  of  a  curator  by 
the  probate  ctmrt  for  infant  minors,  under 
Jinnsf.  T>lp..  S  3477  (Ind.  Ter.  Ann.  Stat, 
isim.  «  2373).  if  njade  without  voluntary 
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iippcaniiico  or  dup  notice  to  tli6  mother,  the 
fiitlicr  luMni;  Oeiul,  is  voiil. 

Worllmiii  V.  Jolin.  22  Okln.  TAVJ,  Pjip. 
347. 

(lllKM  In  the  aiJiiointiiieiit  of  Kimnlliiiis. 
the  eoiinty  c-oiirts  nre  vesttnl  witii  ii  fiiunil 
h'^Tiil  (ll>:civti(iii :  and  their  jiiiliriiiciits  in  snfh 
eases  will  not  lie  overruletl  ui)h'N»<  it  i>*  ap- 
parent  tlint  tliere  hits  been  nil  ahuse  of  siieh 
(liwretion. 

ItrfjL'maii  V.  Cheney.  27  Okhi.  TilO.  112 
Poe.  903. 

(1!>15>  Where  Itev.  Laws  1!H0,  §  )i!m», 
provides,  with  referem-e  to  the  jiiri-idirtioii 
i»f  the  probate  court,  that  "The  i)rowdinEs 
of  the  Supreme  (Vuirt  are  ronstriierl  in  the 
wniiie  nimiiier,  .'iiid  with  like  intendments,  as 
the  proceed iii'-'s  of  (■(Hirt-s  of  senenii  juris- 
diction, and  to  its  reeonls.  *  •  *  there 
ai"e  accordwl  like  force,  effect  and  letjal  pre- 
Hiunption  as  to  the  records,  *  *  ♦  of 
district  eourts."  a  iietitlon  therein  which  fiiils 
to  state  that  the  ivsldenee  of  the  minor  is 
in  the  eountj*  where  the  iH'tltion  is  prevente<l 
:tnil  appointment  made  Is  not  void  on  ool- 
hitoral  attack. 

iiiee  V.  Theimer.  45  Okla.  (iis,  I4(i  I'ac. 

702, 

( I »1  ."i )  The  father,  lia vjng  wnl ved  his 
right  to  appoliitnient  as  ^rnardlan  hi  the 
county  ciHirt.  could  not  l).v  amendment  In 
the  district  court  confer  uptm  the  latter 
court  jurisdiction  to  try  issues  n<»t  heforc 
tlie  county  court. 

Parker  v.  Ix'wis.  45  Okla.  Nn7.  147  I'ac. 
310. 

(IiH5)  111  llie  exercise  of  appellate  juris- 
<1icti<,n  hy  the  district  court.  Die  issues  re- 
main tile  siTme  as  in  the  cttunty  court,  ami 
iiii.i-uiluent.s  wliicii  iii,i{'ct  ihmv  issues  on  ap- 
|K'  !l  should  not  lie  allowed. 

Parker  v.  I^-wis.  45  Okla.  sii7.  147  Pac. 
31(1. 

finio)  Where,  in  a  contest  iu  tlic  c<innty 
eou:t  for  tile  appointment  i»f  a  KUanUan  for 
a  minor  under  fourti-en  years  of  ase.  the 
letilioner  and  the  child's  father,  the  only 
Ii\in^'  ii:irent.  appear,  and  the  latter  asks 
flml  liis  fjitlii-r  (tlie  chihl's  paUTnal  jrrand- 
faliter  I  lie  ai'iminled.  and  the  e<)npt  appoints 
the  forii  cr.  fn>ni  widih  order  an  aiiical  is 
taken  to  the  district  court,  where  Hie  f.itiier 
is  lennitted  to  file  an  ainendoil  protest 
ai.'ain>t  tlie  stranircr's  n|i|)ointiiient.  and  asks 
tliat  he  he  apjiointed,  hut  iu  the  event  the 
i-ourt  should  consider  it  for  the  child's  liest 
Interest  tliat  his  father  (the  chihl's  strand- 
fathcri  he  a|ipc»inteii.  the  district  court,  he- 
hni  without  jiirisrlietion  to  appoint  a  jriiar- 
dlan.  commits  no  error  in  refu-iiii;!  to  appoint 
the  father. 

Parker  v.  U'wis.  45  Okla.  HI7.  147  I'ac. 

aw. 

(101,")  On  an  appeal  from  the  action  of 
the  county  court  in  npiMiintIng  a  jrnardian. 
the  disti-Ict  eourt  acquires  np|>elhite  Juris- 
diction only. 

Parker  v.  Lewis.  4.'i  Okla.  ROT.  147  Pac. 
:!10. 


( l!n5)  apjiointnient  of  a  curator  hy 

order  of  tiie  I'nited  States  t'onit  for  the 
Central  District  of  tlie  Indian  Territor.v. 
pursuant  to  ilaiisf.  Hie..  l'^S4.  ch.  7;i,  §  :t477. 
when  made  without  the  voluntary  appear- 
ance of.  or  due  notice  issuwl  hy  said  <H)urt 
to.  tlic  iiiotlicr  of  such  minors,  tlie  futlier 
lieiiii;  dcail,  is  void. 

in  re  .More's  (Juardiauship,  51  Okla,  731, 
152  I'ae,  37S, 

(  liint)  Where  a  petition  is  tileil.  reipiest- 
iny  the  (-(turt  to  appoint  a  thinl  person  suar- 
(lian  cf  a  minor,  ami  said  tliird  person  is 
tint  a  ]i;irty  to  said  pmccfiliiii;.  his  ri^jht  to 
:ipi  c:il  is  ;;o>criieil  hy  lie  v.  I-nws  lillO. 
S  (i.'ci:  aiii  if  he  fails  to  liie  tlie  affidavit 
pro\  Ide'l  for  in  said  sei-tion.  the  district 
court  acquires  no  jurisdiction  to  consider  his 
appeal. 

Peterson   v,  ItriHik.  7<!  Okla,  2iMi.  1S5 
I'ac,  44(1. 

8  5.  Bond. 

(I!i12t  Where  the  ctmditlons  of  a  fniar- 
dian's  Iioml  recite  tirit  the  principal  had 
hccii  appiiiiileii  irtiardian  of  a  certain  minor 
niid  sliuwc  I  clearl.v  tlie  pun  "if'"'  for  whicli 
the  I  mild  was  ylven.  the  bond  is  valid  al- 
tlmii^'li  tlic  name  of  the  ohliu'ce  does  not  ap- 
li-:tr  ill  the  lihink  left  for  that  ]iur|H>se  in 
the    (ir-1    pjiraL'rapti   of   tlie  hond. 

riiitcd  States  !-'idctitv  &  Ciiaranty  Co. 
V.  Hansen.       Okla.  45P.  12!)  I'ac.  (». 

(1!H2!  T  iider  the  terms  of  S  7  of  the  In- 
dian Appiopri;ition  ISiU  of  May  27.  lil<>2.  ch. 
SNS.  IVJ  Slat,  27.">,  which  jirovidos  tliat  the 
interests  of  minor  heirs  ".shall  lie  sold  hy  a 
ifuardi-n  duly  apimlnted  by  the  proi»er 
court."  the  prohate  eourts  of  Oklahoma  ter- 
ritory were  the  pi*opei'  eourts  to  apjoint 
itnariiians  of  minor  Iieirs  of  a  deceased  In- 
dian to  whom  a  patent  containing  restrie- 
tions  upi>ri  alienation  had  Imh'U  issued  for 
lands  iiiintti'd  to  liim.  an<l  ha<1  jurisdiction 
to  (Miicr  a  siile  of  such  lands. 

I  nited  States  Fidelity  &  CJuaranty  Co. 
V.  Ilaiiseii.  -{(i  Okhi.  -15!).  12!>  Pac.  W. 

(Ihl.'ij  .\  bond  reipiiied  to  lie  fiiveti  by 
every  ^riinrdian  aiitliorized  to  sell  real  estate 
inirsuriiit  to  Com|i,  Laws  IJIIM).  S  55U!)  (Itev. 
l.riws  lltni.  S  (i."fH),  eondltloned  that  the 
iriiardiiin  "shail  faithfully  oxtvute  the  duties 
of  her  trust  inTorllmt  to  law."  substantially 
(oit'plies  with  the  st-itutp;  and  the  fact  that 
the  bond  e.Ne^uteil  by  such  finardian.  pursu- 
ant til  siicii  s(>ction  of  the  statute,  runs  to 
tiie  •■'tJire  of  Oklahoiiiii."  insfend  of  to  the 
■Toiinfy  jiid;:e."  as  tlien-iti  reipiired.  does  not 
iiupiiii'  its  validitv  as  ii  statutory  bond. 

Uice  V.  Theimer.  15  Okla.  (iis.  14«  Pac. 
71 12. 

fll"l<it  Where  a  ^.'tiarditirs  bond  is  made 
pnyniile  to  the  state  of  Oklahoma.  Instead  of 
to  the  county  jud;:e.  as  provided  by  law,  it 
Is  held  that  the  same  does  not  inralldate 
tite  bond,  and  if  the  condition  of  the  tmnd 
sidistnntially  cfmfornis  with  the  statute, 
showing  for  wliose  I>piief1t  it  was  plven.  swh 
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party  may  maintain  an  action  regardless  of 
tbe  obligee  named  therein. 

Hickman  t.  Jackson,  65  Okla.  184.  164 
Pac.  979. 

(1916)  No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by 
a  guardian,  unless  It  be  commenced  within 
three  years  from  tbe  discharge  or  removal 
of  the  guardian;  but  If.  at  the  time  of  such 
dlHcbar^e,  the  person  entitled  to  bring  such 
action  is  under  any  legal  dlHablllty  to  sue. 
the  action  may  be  commenced  at  any  time 
within  three  years  after  such  disability  is 
removed. 

Title  Guaranty  &  Surety  Co.  t.  Cowen. 
71  Okla.  — ,  177  Pae.  563. 

i  6.  operation  and  effect  of  appointmenL 

See  Is. 

Carolina  v.  Montgomery.  74  Okla.  — . 
177  Pao.  612. 

(1915)  Where  the  order  of  the  probate 
court  in  npiwhiting  a  guardian  recited,  in 
the  order  of  nppointment.  that  notice  was 
given  ns  required  by  Rev.  Laws  1910,  S  6522. 
the  same  is  conclusive  on  collateral  attack. 
Rice  v.  Thelmer.  45  Okla.  61S,  146  Pac. 
702. 

(1915)  As.suniing  that  Rev.  Laws  191U. 
i  6522,  requires  notice  to  vest  tbe  count.v 
court  with  jurisdiction  to  appoint  a  guanllan 
for  a  minor,  it  would  be  presumed,  from  the 
fact  of  the  njiiiointment  withont  notice,  that 
the  court  found  no  one  to  whom  it  could  give 
such  notice,  nnd  that  the  appointment  wa>' 
uood. 

Haker  V.  Cureton.  4!)  Okla.  15.  150  Pac. 
1090. 

(IJUri)  The  record  of  the  county  court'^ 
niiiioiiitnient  of  a  guardian  for  a  minor  can 
m»t  he  coiliitcnilly  attacked  hy  evidence 
aliumle  that  the  minor  was  in  the  care  of 
some  one  and  had  relatives  residing  In  the 
county  to  whom  notice  should  have  been 
given. 

Italccr  V.  rureton.  49  Okla.  15.  150  Pac. 
1091). 

(1915)  Where  a  minor  aI>ove  the  age  ot 
fourteen  years  nominates  his  own  guardian 
It  Ik  the  duty  of  the  county  court  to  aatis^- 
Itself  of  every  fact  necessary  to  vest  the 
court  with  Jurisdiction  to  make  tbe  appoint- 
ment: and,  if  the  court  makes  the  appoint- 
ment, the  presumption  is  that  he  heard  the 
evidence  and  found  every  fact  to  Justify  the 
appointment,  and  unless  tbe  contrary  appears 
on  tlie  fnco  of  tlie  record,  the  proceedings 
iif  tbe  court  can  not  be  collaterally  attackeil 
tm  that  ground. 

Baker  v.  Cureton.  49  Okla.  15.  150  Pac. 
1090. 

(1015)  Where  the  records  of  tbe  county 
court  disclose  that  letters  of  guardianship 
were  issued  and  duly  recorded,  that  the 
guardian  gave  bond,  duly  qualified,  and  en- 
tered u|x)U  tbe  discharge  of  his  duties  as 
such,  as  required  by  law,  the  guardian's  act 
win  lie  held  valid,  when  collaterally  attacked. 


although  the  record  may  fall  to  disclose  any 
other  evidence  of  his  appointment 

Hathaway  v.  Hoffman,  53  Okla.  72.  153 
Pac.  184. 

The  appointment  of  a  guardian  U>t  minors 
by  the  county  court  Imports  Jurisdiction  in 
the  court  so  to  do,  and  it  will  be  Inferred 
from  tbe  fact  that  such  an  appointment  was 
made  that  alt  the  facta  necessary  to  vest  the 
court  with  Jurisdiction  to  make  the  appoint- 
ment had  been  found  to  exist  before  the 
same  was  made. 

(1915)  Hathaway  v.  Hoffman,  53  Okla. 

72.  153  Pac.  184;   (1916)  Johnson  y. 

Johnson,  60  Okla.  206,  150  Pac.  1121. 

(1915)  Where.  In  an  action  of  ejectment 
Joined  wUh  one  to  clear  title,  plaintiffs.  In 
order  to  prove  title  in  themselves,  assailed 
the  validity  of  the  record  of  the  conn^ 
court  appointing  for  them  a  guardian,  who, 
as  such,  pursuant  to  an  order  of  the  court, 
bad  subsequently  sold  and  conveyed  the  land 
in  controversy  to  defendant's  grantee.  It  was 
held  that  such  was  a  collateral  attack,  and 
that  the  record,  being  one  of  a  court  of 
senernl  Jurisdiction  as  to  probate  matters, 
could  not  he  impeached  by  evidence  aliunde. 

Hathaway  r.  Hoffman,  53  Okla.  72,  153 
Pac.  Ift4. 

(1916)  The  records  of  the  county  court 
of  Pittsburg  county  showed  every  Jurisdic- 
tional fact  in  tbe  matter  of  the  appointment 
of  a  guardian  for  a  certain  minor.  Said 
guardian  executed  an  oil  lease  upon  the  lands 
of  the  minor  to  0.  &  W.  In  an  action  for  that 
pun>oHe,  C.  &  W.  sought  to  defeat  tbe  pay- 
ment of  a  check  giv^n  for  said  oil  lease 
n[>on  tbe  grounds  that  tbe  appointment  of 
<w1d  guardian  was  void  for  Jurisdictional 
reasons.  Ifctd  that  It  was  a  collateral  attack 
md  not  permissible. 

Crosble  v.  Brewer,  —  Okla.  — ,  158  Pac. . 
388. 

(1917)  Where  an  order  of  the  pnrtwte 
»ourt  In  appointing  a  guardian  recites  in 
the  order  of  appointment  that  the  party  for 
whom  the  application  for  appointment  of 
guardian  was  made  was  a  minor  twenty 
vears  of  age,  same  is  conclusive  on  collateral 
attack. 

I^wrev  V.  Parton,  65  Okla.  232,  165  Pac. 
164. 

(1917)  Rev.  Lows  1910.  1  6190,  provides 
with  reference  to  the  jurisdiction  of  probate 
courts;  "The  proceedings  of  this  court  are 
r>onRtrucd  In  the  same  manner,  and  with 
lilvc  intendments,  as  the  proceedings  of 
ccurts  of  general  Jurisdiction,  and  to  its 
records  •  *  •  there  are  accorded  like 
force,  effect  and  legal  presumption  as  to  the 
records  •  •  •  of  district  courts."  An 
order  appointing  a  guardian,  which  recites 
that  application  has  been  made  to  tbe  county 
court  for  the  appointment  of  a  guardian,  is 
sufficient  evidence,  within  Itself,  that  the 
proper  petition  had  been  filed  In  said  vonrt 
Invoking  tbe  jurisdiction  of  tbe  court,  and 
i»  vnlid  as  against  a  collateral  attack. 

r-owerv  V.  Parton,  66  Okla.  232,  165  Pac. 
164. 


Digitized  by  Google 


Ufil  [2Ukla.  DilC.] 


GUARDIAN  AN1>  WAitl>,  1,  II. 


112 


( 1910)  The  appointment  of  a  married 
woman  as  guardian  of  her  cblld  la  voidable, 
but  not  ToU,  and  tbe  Illegality  of  such  ap- 
pointment can  not  be  shown  upon  collateral 
attack. 

Carolina  v.  Montgomery,  74  Okla.  — ,  177 
Pac.  612. 

(1919)  Where  the  record  of  the  county 
court  in  a  guardianship  proceeding  is  sUeut 
relative  to  tlie  competeQcj*  of  a  peraon  ap- 
pointed as  guardlao.  It  will  be  presumed  that 
in  making  the  Appointment  the  court,  in  the 
proper  discharge  of  Its  duty,  upon  inquiry, 
adjudged  that  the  person  designated  as  guar- 
dian possessed  all  the  requisite  qualifica- 
tions; and  such  Judgment,  being  that  of  a 
court  of  general  Jurisdiction,  is  not  subject 
to  collateral  attack,  and  may  not  be  im- 
peached by  evidence  aliunde. 

King  V.  Shults,  72  Okla.  — ,  ISO  Pnc.  E550. 

(lOlU)  Orders  und  decrees  lUHile  by  the 
county  court  need  not  recite  the  existence 
of  facts  upon  which  tlie  Jurisdiction  of  the 
court  may  depend,  and  when  the  court  ap- 
pointed a  stranger  to  the  exclusion  of  the 
mother,  a  single  woman,  as  guardian  of  a 
minor  under  the  age  of  fourteen  years,  the 
irregulaiity,  if  any,  of  such  appulntmeut, 
can  not  be  shown  upon  collateral  attack. 
Tucker  V.  I^ennard.  7B  Okla.  16,  183  Pac. 
907. 

(1921)  In  a  proceeding  for  the  appoint- 
ment of  a  guardian  for  a  minor,  when  all  of 
the  statutory  requirements  and  the  orders 
of  the  court  in  regard  to  notice  have  been 
complied  with  and  the  petition  states  all  the 
essential  Jurisdictional  facts  to  confer  Juris- 
diction on  the  court,  the  petition  alleges 
the  minor  is  over  the  age  of  fourteen  years, 
and  such  minor  files  a  written  nomination 
of  guardian,  and  after  a  hearing  had  the 
court  appoints  the  guardian  so  nominated, 
and  no  fraud  is  shown,  the  appointment  will 
be  held  valid. 

Lester  v.  Smith,  —  Okla.  — ,  200  Pac 
780. 

i  7.  Revocation  of  appointment 

(1908)  Where  an  appointment  of  a  cura- 
tor is  void  and  has  been  set  aside,  the  court 
is  without  Jurisdiction  of  the  accounts  of 
the  curator,  and  Its  order  requiring  blm  to 
make  flnal  report  and  settlement  is  void. 
Wortham  r.  John.  22  Okla.  562,  08  Pac. 
347. 

.{8.   Majority  of  ward. 

(1920)  A  guardian  ai)iK>iuted  by  a  court 
has  power  over  the  person  and  property  of 
the  ward  unless  otherwise  ordered,  and  such 
power  Is  suspended  only  by  order  of  the 
court,  or  If  the  appointment  was  made  solely 
because  of  the  ward's  minority,  by  his  ob- 
taining majority,  and,  if  the  guardianship 
be  over  the  person  only  of  the  ward,  by  the 
marriage  of  the  ward. 

Kersey  t.  McDongal,  79  Okla.  53,  191 
Pac.  S04. 


9  9.   Marriaga  of  ward. 

See  S  8. 

Kersey  t.  McDougal,  79  Okla.  53,  191 
Pac  094. 

S  10.  RemovaL 

(1915)  The  removal  of  a  guardian  for 
cause,  under  Rev.  Laws  1910,  8  6Q78,  and  the 
appointment  of  a  successor,  rest  largely  In 
tlie  sound  discretion  of  the  county  court,  and, 
unless  this  discretion  is  abused,  Its  action 
will  not  be  disturbed. 

In  re  Guardianship  of  Chambers,  46 
Okla.  130,  148  Pac.  148. 

(1015)  Where  the  guardian  of  the  estate 
i>f  a  minor  appears  In  person  and  by  counsel, 
tiefore  the  county  court,  to  explain  certain 
features  of  his  reports,  pursuant  to  an  order 
of  the  court  so  to  do,  and  admits,  under 
oath,  that  he  has  wasted,  mismanaged,  and 
>Usslpated  his  ward's  estate,  and  is  short 
4^U(!U  in  his  accounts,  the  court,  under  Kev. 
iJiwK  1910.  S  U57H,  has  authority  to  remove 
•said  guardian,  without  further  notice. 

In  re  Guardianship  of  Chamt)ers,  46 
Okla.  139,  148  Pac  148. 

(1019)  In  a  proceeding  to  remove  a  guar- 
dian on  the  ground  ttiat  his  appointment  was 
jirocured  by  fraud,  evidence  held  not  to 
support  a  fiudlDg  of  the  existence  of  such 

fraud. 

Johnson  v.  Brown,  77  Okla.  43,  186  Pac 
210. 

S  II.   Appointment  of  successor, 

(11)15)  Where  the  guardian  of  the  estate 
of  a  minor  is  property  appointed  in  the  first 
place,  the  court  acquires  Jurisdiction  to  ad- 
minister its  estate,  and  may,  upon  the  re- 
moval of  the  guardian,  under  Bev.  Laws 
J  010,  i  0578.  appoint  a  successor,  without 
notice,  under  such  section. 

In  re  Guardianship  of  Chambers,  46 
Okla.  139,  148  Pac.  148. 

(1010)  Upon  the  death,  resignation,  or 
removal  of  a  guardian,  the  county  Judge  can 
appoint  a  new  guardian  forthwith,  without 
giving  the  notices  required  In  the  first  In- 
stance 

Crosbie  v.  Brewer,  —  Okla.  — ,  158  Pac. 
388. 


II.   CUSTODY   AND   CARE   OF  WARD'S 
PERSON  AND  ESTATE. 

( 12.  Support  and  education. 

A  father,  who  has  been  apiwluted  guardian 
for  his  minor  children,  is  entitled  to  their 
custody,  services,  and  earnings,  and  Is 
charged  with  the  duty  of  supporting  and 
educating;  them  in  a  manner  suitable  to  their 
circumstances;  and,  when  he  can  not  rea- 
sonably QfTord  to  support  and  educate  them, 
and  they  possess  property,  the  Income  of 
which  will  do  so,  he  may.  under  the  direction 
of  the  court,  apply  such  Income  to  the  sup- 
imrt  and  education  of  such  minors;  and 
where  such  income  Is  Insufflclent  for  their 
support  and  education,  the  proceeds  of  the 
sale  of  their  real  ratate  may  be  used  for 
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such  purpose,  uinler  the  tlirectiou  and  siietific 
autliot'izutioii  uf  tlio  county  ciiiut. 

J.  H.  Vttx  &  Co.  V.  Fisher,  61 
Olilii.  y<l4.  KJl  Piic.  171;  {VJ\(j)  Dou- 
lu'ii  V.  ihiiisi.v.  .->s  okiii.  n;r..  ir,n  Pnc. 
;{17. 

(l!Hli)  WlHTc  the  falluT.  as  ^'iKiniiaii  of 
Ills  minor  cliihli-cn.  pun-liascd  nn'ii  lian<tist' 
for  till'  su|)iK»rt  of  sncli  rliiltlrt-ii.  aimii  tlie 
liroiiiiso  to  iJji.v  for  sunic  out  of  tlic  prorccds 
of  tlic  njiU's  of  riic  minors'  In  nils,  ordcretl 
sdlf!  liy  tlio  coiiiity  court  for  their  oilucatioD 
aiiti  support.  It  was  holtl  tliat  no  lien  or 
fliai^e  was  tliert*l>y  crentwl  asniiiKt  such 
fuiiils,  and  payment  for  tlu>  niorohandlKe 
(fmld  not  1k'  t-nfortfil  nRainwt  the  sanip,  with- 
out KpiH'ific  atittiorlKntlon  thi-iTfor  liy  the 
couiitv  court. 

J.  II.  Cox  &  Co.  V.  Fisiicr.  (i!  Oliia.  :t04. 
Hil  I'Hc.  171. 

5  13.    Collection  of  assets. 

( I!M."» \  Wlicrc  tlip  yiiii I'llijiH  )ic<-ciirs  in 
sati>'facliu(i  of  a  notf.  taken  liy  him  h.s  guanl- 
ian,  tlie  full  amount,  principal  and  Interest, 
for  which  the  niiikert*  were  thou  crbllKated. 
at  a  time  prior  to  the  maturity  thereof  ac- 
(.•oiillii};  to  its*  tenor.  «uch  act  on  the  part  of 
the  Koardiau  does  not  constitute  a  conipoinul- 
hijr  of  tlie  deht  witliin  tile  nic:niiii,^  of  Itev. 
1-aws  1111  i».  S  i't'tA'i.  nor  is  tlie  apiu'oval 
thereof  by  the  county  jmltre  a  rei|Uisite  (fol- 
lowinj:  -Mason  v.  Acklc.v.  .'.li  (tkla.  ir.7.  ir.2 
I'nc.  S4i;). 

Mason  v.  Kvans.  .'>2  Okia,  4>!t.  I'ac. 

A  ;;nai*diiiu  who  has  loaned  the  niom-y  of 
n  wanl.  e\i'leneed  l>y  a  promis.sory  note  iiay- 
nhle  to  hiniKelf  as  euarilian.  has  power  to 
collect  the  same,  and.  if  such  note  is  secure  ! 
liy  ntort^ia^e.  to  i-elease  and  discliarpe  the 
inortpajie.  without  tlte  intervention  f>f  the 
county  court. 

nitl."i)  Miison  V.  Kvans.      Okla.  4S4. 

I'm:  -im:  (MiV*)  Mason  v.  Ackh-y.  r>2 

Okla.  1."i7,  152  IMc.  S4(!. 

( lin.-.l    As    us(Hi    in    Kev.    Laws  liUd. 
$  ii'y4'.\.  iH'ovidiuK  that  {guardians  must  i-eccive 
ail  dehtw  dne.  the  word  "due"  was  futeu'led 
to  cover  liabilities  niatnreii  and  itinaatnred. 
Mason  V.  A<'kiey,  .'2  Okla.  1.",  loi'  I'ac. 

It  is  the  iliity  of  a  j;iianlian  to  <-olkK't 
(listi-ihutive  sluires  nm}  all  otlier  iliu-s  to 
which  liis  wanl  is  entitled,  anil  the  mnirdian 
is  liable  not  only  for  tlie  imrtion  of  the 
estate  netnully  eouiinf;  into  his  ]K»sse<tsion. 
but  aixa  for  such  part  thereof  as  he  mlKbt 
have  sfK'ured  |Kissi»ssion  of  hj*  the  exercist*  of 
ftrdinary  liiliKeuce.  and.  if  mnne,vs  due  the 
estate  of  his  wanl  are  lost  on  account  of  his 
failure  to  use  reas^mable  care  to  colhv-t  the 
saiiii'.  recovery  may  lie  limi  asrainwt  him 
therefor. 

(liUiil  Dnideavy  v.  .Maytield.  r,i;  Okla. 
1711.  l.-,r>  I'm.-.  i]4.-i;  iV.ni)  I'.rcMer  v. 
I'enyiiiaii.  f;-2  Okht.  17li.  Hl'i  V-.u:  71)1. 

nitli)  Where  n  general  snarilian  Inis 
been  appointed  and  qnalitieil.  It  is  his  duty 


to  sue  for  and  receive  all  debts  due  to  his 
ward  anil  to  appear  for  and  represent  him 
in  all  IvK'il  proceedinKs.  unless  another  iier- 
son  is  aj'jioiiiteii  for  that  puriMise  as  guardian 
ad  litem  or  next  friend. 

Hrewer  v.  I'eirynian.  02  Okla.  170.  162 
Pac.  TfH. 

§  14.   Title  to  property  in  general. 

(11)111)  Both  tlie  leKul  and  beneficiary 
title  to  iiersonal  and  real  property  reniains 
in  tlie  w:ird  under  guardlanshii)  and  the 
Tiower  of  the  guardian  Is  a  naked  trust  with- 
out interest. 

Title  (iuaranty  &  Suretv  Co.  v.  €k>n'en, 
7t  Okia.  — .  177  Pac.  .'>(J3. 

9  15.    PoiiHes^iion  and  ase  of  propert)-. 

(lini.si  ,\  gencial  t;ii;irdlnn  of  the  estate 
of  )i  minor  is  eiilith'il  to  the  exclusive  ]'os- 
scssion.  toKcfher  with  the  care  and  inauage- 
nicnt  of  the  c>t;ite  of  the  minor  conimittetl 
to  his  t  rust,  Hhich  fan  not  be  limited  by 
oi'iicr  of  coui  t  relating;  to  its  cu-itodj- ;  ami 
where,  on  oral  statement,  the  con  it  found 
[be  anioiint  due  the  minor  luid  ordered  the 
■iame  jiaid  by  the  t-uardlan  to  the  clerk  of 
the  court,  thtit  jiart  of  the  oivler  relating  to 
(layinent  to  the  clerk  is  void. 

In  re  Kolins  Kstnte.  22  Okla.  sni.  it< 
I'ac.  m 

Wliere  a  guardian,  under  color  of 
liis  (itlirc.  eithi>r  din'iuii  the  ndnority  or  nia- 
joiity  of  bis  waril,  obtains  ]>ossesslon  of  the 
ward's  itropeity  t>efore  linal  settlement,  he 
is  c.-topi'c  I.  when  (-alleil  into  court  as  gmird- 

ti'  at  i  Dinit  fill-  it,  to  deny  that  lie  retvlved 
it  iis  sn.  h  gminlian.  but  only  in  his  iii  liviil- 
ii:tl  or  tniultici.-il  charncter. 

l-'mii-is  V.  Sperry.  71  Okla.  — .  170  Pac. 
7.12. 

(IHljl  I  .\  jruaidian  is  chargeable  with  the 
icasonal  h'  rental  value  of  the  land  of  his 
ward  where  he  reports  only  nominal  .>;unis 
rei-elved  therefor  when  in  fact  he  receivetl 
indirectly  a  i»)rtIou  of  the  crops. 

In  re  U'wis'  Kstate.  Ml  Okla.  240. 
Pac. 

U!>21)  .V  guactllaii  wlio  o:-cu|des  tli*' 
|ii'4>niir:es  of  his  ward  is  charKeable  with  the 
tea.sonable  rental  value  thereof  and  the  find- 
ings of  tile  trial  court  therwm  will  not  be 
disturl  i'd  on  appeal  wliere  the  evidence  sup- 
porls  the  findin;:s. 

In  i-e  Lewis'  Kslate,  si  f)kla.  240,  IW. 
I'ac.  :t41. 

§16.  Sale. 

(l'.ii."ii  Laws  iniit,  i  o.'riC».  can  mt 

be  constnicd  to  mean  tlnit  in  every  case 
wlieie  an  adniinistnitor  is  rtMpii-ed  to  aj-i  ly 
111  tl:e  county  court  for  an  order  allowing' 
i'iiii  to  sell  the  iiir)perty  of  his  (ie«'edent,  a 
uu.ii  ilijin  must  al.-io  apply  for  su;-h  order. 
,<nd  it  only  provides  that  when,  under  tlii' 
|iro\isions  of  the  st^ttute  in  regard  to  guani- 
ian  anil  ward,  it  is  necessary  for  him  l« 
apply  for  such  an  order,  the  procedure  shall 
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lie  the  same  as  th:it  provided  in  tbe  case  of 
an  adiiiinislrator  so  apiilyintl- 

Bank  of  Welch  v.  Cabell,  52  Okla.  190, 
152  Pac.  H44. 

§17.  Real  properly. 

(I1IU7)  All  ajjent  or  Kitardinii  of  an  In- 
fant owner  of  lanil  I'au  not  make  an  execu- 
tory contract  for  the  sale  thereof,  except 
on  order  of  tbe  pn  lmtc  court  and  subject 
to  the  court's  approval. 

Caiilt  LumlKU-  Co.  v.  J'yles.  I!)  Okla.  44'i, 
»2  Vac.  175. 

(1811)  Under  Mansf.  Dig.,  SS  3r)02-;J511 
(lutl.  Ter.  Ann.  Stat.  18!tJ>.  fiS  2:i!)S-2407).  it 
was  liohl  that  a  written  liistrunipnt  executed 
by  a  jjiiai'dfan  without  an  onler  of  approval 
from  the  prolmte  court,  the  sole  jinriioso  of 
which  in  the  sale  of  yrowhiK  tiJiilier  on  the 
ward's  lauil.  Is  voiil  and  of  no  effect. 
Ilettes  V.  Rmwcr.  1S4  Feil.  :J48. 

(lllll)  Whei-e,  iu  a  contract  of  sale  of 
^[nnvtiiK  tinilier  on  the  waitl's  land,  it  is 
stipulated  that  the  timber  fthall  ))e  cunsiderctl 
peittoiiat  property*,  such  stipnlation  will  nut 
be  given  effect. 

Rettes  v.  Biwer,  1R4  Fed.  343. 

Il!ll7)  Ki'v.  I..n\.s  H)!U.  S  i<:;s-i.  which 
IiroviiU's  that  no  sale  of  lands  of  minors  at 
[ii'ivatc  Kii:uilijniship  sale  shall  be  coiiliriiu'd 
unless  the  bid  is  at  least  00  per  cent,  of  the 
appraised  value  ttieicnf,  or  unless  there  has 
been  an  aiipnilseuieut  of  such  lands  within 
a  year  prior  to  the  sale,  lat  mandatory,  and 
goes  to  the  JurlMlictiun  of  tlu>  court  tu  nutke 
the  order  of  ttniflriuation.  Where  au  onler 
of  conHrniation  of  such  a  sale  m  made  In 
viohition  of  such  provision,  the  order  of  con- 
firmation Is  void  for  want  of  jnri.sdiction. 
Sampson  v.  Smith.  Okla.  102.  103.  166 
I'ac.  422. 

(11)20)  All  exei  iitory  contnH  t  for  Mie  sale 
Of  the  minor's  real  projierty,  executed  I)y  the 
guardian  to  a  thinl  iierson,  Is  not  hindtng 
niM)n  the  wardw.  anil  conveys  no  title  nor 
Interest  in  the  proi(ert,v.  The  only  way  and 
nmiuier  that  a  guardian  can  sell  the  reiil 
estate  of  his  Mard  is  by  proper  proi-codiiiKs 
in  a  court  of  couiin'teiif  Jurisdiction. 

Smith  V.  Itockelt.  7!»  Okla.  244.  liVJ  Pac. 
001. 

§  18.  Lease. 

(11I04)    I'nder  the  common  law.  the  nat- 
ural gnanlian  has  jnrlsdictinn  only  of  the 
person  of  his  wai'd,  and  can  not  lease  the 
wanl's  lands  without  an  order  of  court. 
Indian  I<and  &  Trust  Co.  v.  Shoenfelt, 
r.  Tnd.  Ter.  41.  70  S.  W.  1^4. 

( 1!M>4 )  .V  Kcueral  srtuirdian,  at  (■(Uiinion 
law,  liaving  heeu  iijipidntcd  by  the  court,  and 
having  given  b(»ud.  may  lease  lii.s  ward's  laud 
without  order  of  court. 

Indian  Tjind  &  Trust  Co.  v.  Shoenfelt, 
Ind.  Tor.  41.  lU  S.  W.  i:i4. 

(11)04)  In  view  of  .Mansf.  Dii:..  S  ."1^(55 
(Ind.  Ter.  Ann.  Stat.  isno.  S  2:^(11).  und 
H  it498-3ri()0.  3,102.  yoOD-SrjIl  (SS  2;i04-2.'iiKt, 
239.S,  2400-2407),  it  1h  held  that,  construing 


the  sections  of  tbe  statute  together,  no  guard- 
ian can  lease  liis  ward's  lauds  without  an 
order  of  tlie  court. 

Indian  Land  &  Trust  Co.  v.  Sbeoufelt, 
r,  Ind.  Ter.  it,  70  S.  W.  i:i4. 

(UKU)  The  Creek  Agreement.  8  35  (Act 
.ALirt-h  1.  1001.  c-h.  UTfi,  31  Stat.  S71).  pro- 
viding tliat  p:treiit8  shall  lie  natural  guard- 
iiius  of  their  (■bildron.  and  shall  not  lie  re- 
quired to  give  bond,  unless  by  order  of  the 
court,  but  Ibcy  au-l  all  other  jiersoiLs  having 
charge  of  hinds  and  other  property  belonging 
to  niinnrs  shall  Iks  rwiuirod  to  make 
proper  accounting  therefor,  docs  not  so 
far  repeal  or  modify  the  provisions  of  Mansf. 
l>ig..  88  34115.  340.S-351H).  3.-X)2,  3r»00-;i.-jll  (Ind. 
Ter.  Ann.  Stat.  IMfi),  U  2:[)!1.  23!H-2:S0(>,  230S. 
i.'405-24i>7)  as  to  relieve  a  natural  gnardinn 
from  the  duty  of  aipplylng  to,  and  obtaining 
an  order  of.  the  court,  hefore  leasing  his 
ward's  lands. 

Indian  Ijind  &  Trust  Co.  v,  .Shoenfelt,  5 
Ind.  Ter.  41,  70  S.  W.  134. 

(llinr.)  Where  a  guardian  iluly  iippoiuled 
inalifs  a  lease  i}f  his.  wanl's  premises,  lu  tlie 
iilisince  of  ])r(H>f  to  the  eontrarj',  tbe  court 
will  pre.-'ume  that  all  necessary  legal  steps 
have  been  taken,  aud  that  the  guat\llan  has 
sci-ured  all  necesynry  orders,  and  the  burden 
is  oil  the  party  attacking  the  lease  to  estaln 
lish  its  lllcgalit.v. 

Norton  v.  Stroud  State  Hank,  17  Okla. 
2i»5,  ST  Pac.  S4S. 

(H«i7)  Where  one  makes  a  sealed  bid 
uiKler  an  unauthorized  bidding  for  a  lease 
of  an  infant's  property  sulisectucut  to  the 
pnH'urenient  of  a  lease  from  the  guardhin. 
be  abandons  his  right  unrler  the  lease. 

In  re  Herrybill's  lOstate.  7  Ind.  Ter.  5i).1, 
tHU.  104  S.  W.  S47,  SoO. 

(1JJ07)  Where  the  court  ignored  a  lease 
liy  a  guardian  of  an  infant  and  the  unwar- 
ranteil  act  of  the  master  in  adveitisinn  for 
sealed  bids,  and  directed  that  a  leasing 
sbonld  be  made  by  virtue  of  an  open  public 
hiililing.  the  court  must  confirm  the  highest 
bid  and  direct  the  execution  of  a  lease  to 
hini. 

In  re  Herrybill's  Kstate,  7  Ind.  Ter.  503. 
<iol,  104  S.  W.  S47.  N.-.<i. 

(l!)o7)  .\  lease  by  a  natural  guanlian 
who  has  not  snbiiiitted  herself  an:l  her  ac- 
tions to  a  court  liaving  jurisdiction,  nor 
(■N(HUtcd  a  bond,  nor  procunvl  au  order  to 
lease,  is  void. 

i'ilL'rim  v.  Mcintosh.  7  Ind.  Ter.  C23.  104 
S.  W,  858. 

(1!M»1)>  A  lease  executeil  by  a  natural 
gnanlian  who  has  not  submitted  himself  to 
a  court  hiivini:  jurisdiction,  nor  executed  a 
iMUid,  nor  jirocurt^l  an  order  to  release,  is 
voiil  as  to  su'  b  infant,  at  bis  option  or  the 
option  of  those  who  lei;ally  re])i(*seiit  liini. 
f:appR  v.  llensley.  2;j  Okla.  311.  100  i'ac. 
515. 

(inil)  l  iider  Mansf.  IHir..  S  3.-.02  (Ind, 
Ter.  Stat.  IWili.  §  231)S>.  as  in  force  in  the 
Indhin  Territory,  empowering  the  I'nited 
States  eourts  in  the  Indian  Territory,  sitting 
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as  probate  courts,  to  authorize  the  guardian 
to  lease  the  lands  of  u  minor  according  to 
the  best  Interests  of  the  ward,  subject  to  the 
approval  of  the  court ;  and  S§  3500,  8510,  and 
3511  of  the  Digest  (Ind.  Ter.  Stat.  1899, 
H  2-105,  2406,  2407),  authorizing  the  probate 
court  to  sell  and  lease  for  purposes  of  reiu- 
reHtment,  or  putting  proceeds  on  interest, 
held  that,  while  nt  common  law  all  leases 
by  a  guimllan  to  extend  beyond  the  term 
of  the  guardianship  were  i-oldablc,  a  lease 
*>f  a  minor's  land,  pursunnt  to  an  order  of 
the  probate  court,  was  valid,  though  It  ex- 
tended bej-ond  uiiuorlty;  following  Beau- 
champ  V.  Bertlg.  yo  Ark.  351,  119  Puc.  75. 
Huston  V.  Cobleifih.  2!)  OkU.  793,  119 
Pac.  416. 

(1911)  Under  Snyiler  s  Conip.  Ijiws  1909, 
S3  5489,  5491,  relating  to  the  duties  and 
powers  of  guardians,  It  Is  held  that  a  guard- 
Ian  may  lease  his  ward's  lands  for  agricul- 
tural puri>oscs,  with  or  without  an  order  of 
the  probate  court,  for  the  term  not  exreeding 
the  minority  of  the  ward. 

Bettes  V.  Brower,  184  Fed.  343. 

(1911)  A  guardian  may  lease  his  ward's 
lands  for  agricultural  purpose?  witiiout  an 
order  of  the  court,  and  as  an  Incident  to 
fuch  lease,  insert  a  stijiulatiou  giving  the 
lessee  tlie  right  to  cut  and  remove  standing 
timber  from  the  land. 

Bettes  V.  Brower,  184  Fed.  343. 

(1914)  In  view  of  Act  Cong.  April  26, 
1906,  ch.  1896,  34  Stat.  145.  requiring  that 
allotments  of  minor  Indians  be  leased  under 
orders  of  the  proper  court,  Ind.  Ter.  Stat, 
§2405.  Mansf.  Dig.,  §3509.  construed,  and 
held  that  an  order  of  court  permitting  a  guar- 
dian to  lease  his  ward's  hind  is  indispensable 
to  a  valid  lease. 

Fisher  v.  McKeemie,  4.1  Okla.  577.  143 
Pac.  850. 

(1014)  Where  an  instrument  consisting, 
first,  of  a  petition  of  a  guardian  to  the  Judge 
for  an  order  to  lease  the  ward's  property, 
and  second,  the  lease  upon  which  is  Indorsed 
"Approved  3-3-07.  Thomas  C.  Humphry. 
Judge" — the  same  does  not  constitute  an 
"order  of  court,"  as  required  by  the  statute. 
Fisher  v.  McKeemie.  43  Okla.  577.  143 
Pac.  850. 

(1914)  Where  a  lease  has  Indorsed  there- 
on; "Antler.  I.  T.  Mar.  3,  1907.  I  have  care- 
fully examined  the  within  lease  and  respect- 
fully rocommeud  the  apjtroval  of  the  same. 
F.  I>.  Capping,  Probate  Master,"  and  "Ap- 
proved 3-3-07.  Thomas  C.  Humphry,  Judge" 
—the  same  is  not  sufficient  to  show  an  ap- 
iwiutment  of  a  master,  his  reiwrt  thereon, 
and  conflrmance  thereof  by  the  court,  and 
the  same  does  not  aniount  to  an  order  of 
the  court  approvlnz  or  authorizing  the  lease. 
Fisher  V.  McKeemie.  43  Okla.  577,  143 
Pae.  850. 

(1916)  Under  the  Constitution  and  laws 
of  this  state  the  county  court  may  authorize 
a  guardian  of  a  mluor  to  execute  an  oil 
and  gas  mining  lease  upon  the  lands  of  audi 


minor  for  a  period  of  years  extending  be- 
yond the  minority  of  his  ward. 

Cabin  Valley  Min.  Co.  v.  HaU,  83  Okla. 
760,  155  Pac  670. 

(1016)  In  view  of  Const,  art  7.  SI  11-13. 
Rev.  Laws  1910.  §§  3330.  3335,  6532,  6554. 
U569,  the  county  court  has  power  to  authorize 
a  guardian  to  execute  an  oil  and  gas  lease 
to  continue  so  long  as  these  minerals  may 
he  found  In  the  leased  premises  in  paying 
(ituintities. 

Mallen  v.  Ruth  OU  Co.,  231  Fed.  845. 

(1018)    An  oil  and  gas  mining  lease  of 

land  executed  by  a'guardian  of  a  minor  full- 
blood  heir  of  a  deceased  allottee,  on  March 
2,  1912,  for  a  period  of  years  extending  l>e- 
youd  the  minority  of  his  ward,  which  lease 
was  approved  by  the  county  court  having 
Jurisdiction  of  the  settlement  of  the  estate 
(if  such  deceased  allottee.  Is  valid. 

Iloyt  V.  Fixico,  71  Okla.  ~.  175  Pac. 
517. 

il9.  Contracts. 
§20.   In  general. 

(1916)  In  the  absence  of  specific  authori- 
zation of  the  county  court  so  to  do,  the 
guardian  of  a  minor  has  no  power  to  bind 
the  real  e.state  of  his  ward,  or  to  create  a 
lien  thereon,  by  contract  for  labor  and  ma- 
terial for  improvements  made  upon  such 
estate. 

I*e  V.  Tonsor.  62  Okla.  14,  161  Pao. 
804. 

(1018)  A  guardian  can  not  make  a  con- 
tract which  will  bind  the  person  or  estate  of 
Ills  ward,  unless  authorized  by  a  court  of 
com|)etent  jurisdiction  to  enter  into  said 

agreement 

William  Cameron  &  Co.  v.  Yarby,  — 
Okla.  — ,  175  Pac.  206. 

(1918)  Under  an  order  of  the  court  an- 
tliortzing  the  guardian  of  a  minor  to  ex- 
jiend  a  specified  amount  of  money  in  making 
itnjirovoments  on  the  real  estate  of  the  minor, 
the  guardian  could  not  make  a  contract 
which  would  bind  his  ward,  or  his  ward's 
estate,  for  material  furnished,  and  the  ward 
cuuid  not  be  held  liable  at  the  instance  of 
the  party  contracting  with  the  guardian. 

William  Cameron  &  Co.  v.  Yarby,  — 
Okla.  — .  175  Pae.  206. 

(lOlS)  A  guardian  has  no  power  to  make 
a  contract  binding  upon  his  ward  or  upon 
his  estate  however  profitable  or  beneficial 
the  contract  may  be.  but  the  guardian's 
contract  Imposes  a  i>ersonal  liability  upon 
him  and  his  protection  from  loss  lies  la  his 
right  to  charge  the  expenditures  to  the  ward's 
estate  in  his  account 

Jones  V.  Johnson.  72  Okla.  — ,  178  Pac. 
9&1. 

(1919)  Addition  of  an  official  character 
to  tlie  signature  of  guardians  in  executing 
written  contracts  with  obligations  has  no 
significance  and  operates  mer^  to  IdentU^ 
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the  person  and  not  to  limit  or  qualify  tbe 

liability. 

Buell  T.  American  Indemnity  Co.,  72 
Okla.  — ,  178  Pac.  884. 

9  21.   Services. 

(1913)  Where  a  firm  of  attorneys  is  em- 
ployed by  the  acting  guardian  of  the  estate 
of  minor  heirs  to  perform  legal  services,  and 
snch  employment  is  ordered  and  sanctioned 
by  the  probate  court,  and  it  appears  that 
such  services  were  necessary  and  beneficial 
to  the  estate,  and  thnt  the  charges  therefor 
were  reasonable  and  Just,  and  the  Judgment 
for  the  amount  clnimed  Is  sufficiently  sup- 
ported by  the  evidence  such  Judgment  will 
not  be  disturbed. 

Pamell  v.  Wadlngton.  42  Okla.  363,  139 
Pac.  121. 

9  22.  Investments. 

(1915)  Whore  the  county  court  made  an 
order  authorizing  a  guardian  to  purchase  a 
tract  of  land  with  funds  belon^inij  to  his 
ward,  and  a  warranty  deed  therefor  was 
taken  in  tbe  name  of  the  ward,  and  the 
vendor  afterwards  sued  to  have  the  deed 
declared  an  equitable  mortrage,  it  was  held, 
that  the  vendor  was  not  conclnsively  bound 
by  the  records  of  the  county  court  in  the 
action  instituted  by  him  to  hnve  the  deed 
declared  a  mortgage. 

Vorls  V.  Robbins,  52  Okla.  671,  153  Pac. 
120. 

(1918)  Where  a  guardian  without  the  au- 
thority of  the  county  court  purchases  real 
estate  for  his  ward,  tbe  transaction  being 
free  from  fraud,  and  causes  a  deed  to  be 
made  to  his  ward  therefor,  the  title  to  said 
property  passes  to  tbe  ward,  and  a  petition 
filed  by  a  subsequent  guardian  against  the 
vendor  in  said  deed  to  recover  the  purchase 
price  paid  for  the  same,  upon  tbe  sole  ground 
thnt  the  conveyance  to  the  ward  passed 
no  title  becau.'je  the  onler  of  the  court  was 
made  by  a  judge  relateil  to  tlic  then  guardian 
within  the  prohibited  degree  provided  by 
Rev.  Laws  1910,  S  5812.  fails  to  state  a  cause 
of  action,  and  a  demurrer  thereto  was  prop- 
erly sustained. 

Berryhill  v.  Jackson.  70  Okla.  — ,  172 
Pac.  787. 

(1018)  A  guardian,  apixjinted  in  one  pro- 
ceeding for  four  wards,  is  not  protected  in 
the  investment  in  lands  of  funds  belonglnir 
to  tbe  estates  of  three  of  said  wards  by  an 
order  of  the  county  court,  upon  tbe  iietition 
of  said  guardian,  which  by  mistake  alleged 
that  such  funds  belonged  to  the  estate  of 
the  other  of  said  wards,  directing  the  said 
guardian  to  invest  funds  of  such  other  ward 
in  said  lands,  which  investment  was  accord- 
ingly  made  and  title  taken  in  the  name  of 
said  other  ward. 

Pace  v.  Pace,  70  Okla.  — ,  172  Pac. 
1075. 

(lOlS)  Where  a  guardian  invests  his 
ward's  money  without  authority  of  tbe  coun- 
ty court,  he  does  so  at  his  peril  and  is  held 
to  strict  account.  If  such  Investments  are 
prejudicial  to  the  best  interests  of  the  ward, 


the  ward  is  not  compelled  to  accept  same 
on  final  settlement,  and  the  amount  so  in- 
vested may  be  charged  to  the  guardian. 

Francis  v.  Sperry,  71  Okla.  — ,  176  Pac. 
732. 

S  23.  Interest  on  fands  of  estate. 

(1915)  A  guardian  is  required  to  put  on 
interest  the  moneys  of  his  ward,  unless  the 
sum  is  so  small  that  a  prudent  person  would 
not  seek  an  investment. 

Kerr  v.  Weathers.  40  Okla.  74,  158  Pac. 
806. 

(191S)  Where  a  guardian,  without  au- 
tli<)rity  of  the  court,  purchases  real  estate 
with  the  money  of  his  ward,  to  the  prejudice 
of  the  interests  of  the  ward,  and  the  amount 
so  invested  chained  to  the  guardian  on  his 
ilnal  account,  he  is  chargeable  with  the 
highest  legal  rate  of  interest  on  said  sum  for 
which  be  could  have  loaned  tbe  money  under 
proiier  onler  of  the  court. 

Francis  v.  Sperry,  71  Okla.  — ,  176  Pac. 
732. 

cms)  Under  Rev.  Ljiws  1910,  §1008,  all 
judgments  not  rendered  on  a  contract  on 
which  n  high  rate  of  interest  is  specified  shall 
bear  interest  at  the  rate  of  6  per  cent,  per 
.Tunuui  from  the  date  rendered;  hence,  where 
a  guardian  wltbout  authority  of  court  pur- 
(Tbiisos  realty  with  the  ward's  money  to  the 
pi-ejudice  of  his  interests  and  tbe  amount 
inv(>.'4tcd  is  charged  to  the  Ruanlian  on  bis 
final  account,  he  is  chargeable  with  that 
rate. 

Francis  v.  Sperry.  71  Okla.  ~.  176  Pac. 
7.12. 

S  24.  Loans. 

(lOitJ)  Wliore  the  Buardlan  of  a  minor 
takes  notes,  with  personal  security  only, 
witbout  authority  from  the  county  court  to 
niiikc  tlie  particular  l(t:iii.  and  without  tlie 
loan  beinK  approved  by  the  county  court,  and 
tlieretifter  offers  such  notes  in  settlement 
with  his  successor,  and  tlioy  are  refused  and 
suit  instituted  under  the  direction  of  the 
ciiunty  court,  a  tender  of  such  notes  fn  set- 
tlement is  insufficient. 

Cahell  V.  McLish.  61  Okla.  224.  160  Pac. 
502. 

(tOlS)  The  county  court  is  without  au- 
iliorlty  to  authorize  the  gnardlan  of  the  prop- 
erty of  minors  to  lend  money  belonging  to  the 
ward's  estate  to  the  guardian,  himself,  or 
liy  order  of  tbe  court  to  give  validity  to 
any  subterfuge  In  such  respect. 

In  re  Bates'  Guardianship.  70  Okla.  — , 
17^  Pac.  74.S. 

§  25.  Expenditures. 

(1914)  Where  In  an  action  on  a  guard- 
inn's  lH»nd  it  appeared  that  the  annual  pre- 
mium on  the  guardian's  bond  in  suit,  signed 
by  a  surety  company,  had  not  been  paid 
for  three  years,  and  judgment  was  prayed 
for  the  amount  of  such  premiums,  it  was  held 
that  the  estate  of  the  minor  was  liable  for 
sucb  premiums,  and  that  the  defendant  surety 
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wns  oiititlpii  to  cie<lit  with  the  amount 
tiiert'of  upon  the  judKuicut  rfmltrt'il  apiiiist 
It. 

Title  Gimninty  &  Surety  v.  Siiriker, 
42  Okl.-i.  Nil,  14a  I'lic.  41. 

fl!i17)  Wben*  a  procwiHin:  is  foiiiiiiciitLHl 
ill  tlic  roiiiitj"  rourt  to  iciiui\{'  ;i  ;:iin idian. 
mill  siicli  rciimviil  itt  ilpiiiwl  t)y  tlif  coinity 
(■oil  It,  and  .-III  a)i|ieal  tiikon  to  I  lie  (tistriet 
court  from  tlip  order  dcnjinir  the  iviiioval. 
mid  rliereii  ffer.  by  ayri'i'iiiciit  lit'twccii  the 
;.'ii:i]'dinii  anil  tl»'  i)r<»tiat('  anorncy  ami  tlic 
i  Itonirys  ii-iircKi'iitiiii:  llio  ward,  sin  li  aiiix!;il 
is  <lisiiiiss('«),  iiiid  siicli  ^u^iiiliau  is  not  oii- 
titUil  111  Ills  flnal  utrouiit  to  c-liiirfre  Hie 
I'st'itc  of  hit*  ward  with  «lt<il"Jiey's  fei'«,  wit- 
ness fees,  anil  cxitpiiscs  iiiciirml  in  dcfond- 
in;:  liinisclf  ajr-ilnst  removal. 

In  re  Ix»\vis'  Kstate.  si  <lkl«.  iU*.  lUii 
Pa<*.  WC.. 

(V.y^i )  A  ;:uardian  is  cliai'^ml'lc  with 
money  wliich  lie  lias  n'|H»rtcd  as  liavin^;  ex- 
I>entU'd  for  work  aiul  lahor  ii|>oii  a  farm  of 
(l.e  ward,  wliere  such  e.\iK'iiditiires  were  used 
for  his  own  lieiieUt  on  the  farni. 

In  re  I#wis'  Kstate.  si  Okla.  -JtW.  V.Hl 
I'ac.  ;t41. 

§  26.  Estoppel. 

Whore  a  ynardiali  wioiiL'tuliy 
iiiortfr;^i-'('il  the  [troiierty  ami  Ji|iiiropriatcd  th(_' 
[iroccc'is,  tiiat  the  ward  br(Hii,'ht  snit  t"  I'e- 
eover  the  iiioiiey  a;:aiiist  the  sureties  in\  the 
}:u;in1iaii*M  hond  did  not  estop  him  from  ask- 
ing eaiieeUatloii  of  the  mortyaw  on  whicii 
the  money  was  ohtulned. 

CMslifiiK  V.  t'lmate.  77  (»kla.  !»».  iMi  I'ai-. 
-I  SI. 

§  27.    Wasle,  conversion,  or  eiitliezzleineiit  by 
guardian. 

( lid")  Wiiere  a  ^uanlinn  in  ijayineiit 
of  liis  own  debt  expeuleil  and  delivered  a 
rtH'ei|)t  in  satisfaetioii  of  (»I>lii;ations  due  his 
wiinl.  the  oiHijroi*.  if  he  has  notiee.  takes  at 
his  iteril.  and  the  ward  may  reenvei*  from 
Jilm  uiKHi  such  ohllKiitlons. 

Williams  v.  Francis.  (r»  Okia.  lis.  \m 
I'ac.  «!«». 

§  28,    Loss  of  properly. 

(l!Hii)  A  mianlian  is  liable  to  bis  ward, 
on  a  *iii)il  selrlenient.  not  only  for  sm-ii  iiHinpy 
ami  est.ite  i\A  aciuaiiy  eanie  into  iiis  liands. 
liut  also  for  .such  additiinial  money  or  iiroi>- 
erty.  lost  liy  his  nepliKeiice  or  failure  of 
dut,v,  as  would  have  Iteen  receiver!  by  hiui. 
had  he  e.vercised  reaMonabie  dilijiienre  and 
onllnary  prudence  in  caring  for  liis  ward's 
estate. 

Anderson  v.  Anderson.  r»7  Okla.  -  -. 
I'ac.  U',. 

(ll'lli)  Oil  a  Uearin;:  of  exceptions  to  a 
L'liardian's  final  a<(oiint  with  each  nt'  bis  two 
wards,  tbe  fai-ts  lieiirins  on  the  first  excep- 
tion weie  that  tbe  wards  were  eiinai  owners 
of  a  fund  of  .«2  rdHi  in  tlie  hands  of  the  KUnnl- 
iitn.  whi<'h  he  lia<1  loaned  to  a  live  stock 
comiiany.  The  onler  nutliorizhis  lilni  to  do 
so.  amone  other  thinKi4.  as  a  condition  i  rc- 
cedent  to  bis  riRht  to  make  tbe  loan,  re- 1 


(luirc*!  the  nii:'rdiau  to  take  buck  from  the 
l)ono\ver  a  imte  and  mortpiine  on  certain  live 
stiK-k  to  se<-ure  the  loan,  and  also  a  policy  of 
insurance  on  tbe  stm-k.  containing  a  clause 
inakinK  tbe  same  payable  to  tlie  Kunnlian  as 
his  Interest  may  nt>iK»ar.  which  be  falletl  to 
do.  and.  rtii  lu-count  of  siH'h  failure,  tbe  loan 
w;is  lost.  Held,  that  the  miiir<llan  was  ne;ill- 
L'cnt.  and  his  acccmiits  were  pnijierly  sur- 
i  lmryenliie  with  tbe  auioimt  of  the  loan  ;  one- 
li!iif  flieieof  to  each  account 

Amleison  v.  .\ndersoti.  67  Okla.  — .  Kio 
I'ac.  H5. 

(IbKii  Where  a  fiuariHan  of  minorti.  pur- 
suant to  court's  order,  joinetl  in  lease  of 
premises  without  exacllnt!  fnmi  tbe  former 
t;n;irdian  one-half  of  tbe  consideration  of  the 
lease,  and  faiU-d  t<»  tile  a  claim  therefor, 
wliercliy  tbe  amount  was  Itwt.  be  was  pntp- 
erly  sui'diarped  with  the  loss  oh  his  flnal  ac- 

riillilt. 

.\Ndeisoti  v.  .Vnderson.  (»7  Okla.  — .  Hi^t 
I'ac.  Uf). 

i  29.   Prewnlation  of  payment  of  claims. 

ll!i:i1)  The  county  couit  has  power  to 
determine  I  lie  amount  due  for  money  atl- 
vaiiced  for  supi^irt  and  education  ((f  a  minor, 
wiicre  guardianship  prt diuK.  asking  al- 
lowance ami  ]4a>  nicnt  of  such  claim,  is  not 
sribject  to  colhireial  iitta<-k.  nltUoUgh  sjild 
Older  niiL.x'  lie  erroneous  and  subje<-t  to  re- 
\  icw  on  appeal. 

.\icr;trland  v.  Baker.  s<t  Okla.  274.  liW 
I'.ic.  101. 

S  30.  Conveyanre?,  contrart»,  and  other  tran»* 
actions  between  guarJian  and  ward. 
(llt|."i)  .V  deed  made  to  <»ne  who  formerly 
oiriijii<'d  tile  lelatioii  of  giiardiiin  of  the 
uTiiiilor,  lliouL'h  voidable  as  to  the  latter,  or 
those  in  privity  willi  him.  nia.v  not  beavoideil 
by  a  straiiL'er,  wlioKt^  attempt  to  establish 
title  in  liiiiiself  fnnr  the  i-onimon  grantor 
has  failed. 

Akin  V.  BonHls.  47  Okbi.  4P2.  150  Par. 
in  4. 

( VMTt)  Where  tbe  tidu^  inry  relation  of 
■ruardiaii  and  wanl  or  parent  and  cbibl 
exists.  e<|uity  requires  tbe  utmost  dwree  of 
ijoo<l  faith  in  transactions  between  the 
jiarties. 

I*e^eh(»use  v.  .i<lanis.  a-*  Okla.  403.  1X1 

I'ac.  65. 

(isnii)  A  deed  l>y  an  illiUTale  Creek 
freedwoiiian.  of  the  major  part  of  her  allot- 
ment, made  one  week  after  the  discharge  of 
her  legal  guardian,  to  her  stepfather  and 
former  guanlian.  and  wltb  whom  she  at  tbe 
time  resideil.  and  who  was  at  tbe  time  her 
attorney  in  fact  and  in  control  of  ber  al- 
lotted lamls.  in  consideration  of  her  sup- 
D'lit  by  saiil  grantee  during  her  minority,  it 
not  iipitcaring  that  she  was  advised  of  her 
lc;::il  riiiht^*.  is  constructively  fraudulent  In 
such  circuinstances.  to  bind  the  grantor,  it 
must  appear  that  she  acted  after  the  termi- 
Tiiition  of  iier  legal  disability,  wltb  deUbmi- 
tion  and  with  full  knowle<lge  of  all  tbe 
materials  facts  resi)ecting  ber  rights. 

Daniel  v.  Tobm.  53  Okla.  C8«.  157  Pac 
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Courts  wntch  witb  gront  Jealousy  transac- 
tloiiR  of  guardians  with  their  wttnls,  or  any 
dealings  between  tUem  aflfortinK  the  estate 
of  the  waixl.  From  tlie  confidential  relathms 
Iwtween  them,  it  will  he  iiresiuiied  thnt  the 
ward  Wiis  actiiis  under  the  lnrtuen<-e  of  the 
Siiardinii.  iiml  nl!  triinsiictioiis  Ijetwcen  tlieui 
prejiidk-iiilly  affect  ins  the  interests  of  the 
mini  will  bo  liehi  to  he  cniistriK-tively  frau- 
dulent. 'I'his  in'enuTii]ilioii  extends  to  tnins- 
iiftioiiM  between  them  after  the  irujinlijiusliip 
Ji!i8  ended,  but  the  influence  venijiins.  and  tlic 
eontroi  and  domhiinu  over  tlie  former  wiinl's 
jiroi*rty  still  continues. 

{1!HC>  Daniel  v.  Tolon.  ."dl  Okla.  606.  157 

Pac.  7.jO;  (IfllS)  Francos  v.  Sperry. 

71  Okla.  — .  176  Pac.  732. 

(IJ)IS)  After  tlie  wanl  allalns  majority 
nnd  the  jznardiaii's  nccounts  h.-ive  been  set- 
tleii.  while  tlie  disibillt.v  of  iiifaney  lias  been 
removeil.  that  arislnfi  from  the  trust  reln- 
tiou  is  hut  Hiishtly  diminished,  and  otuitrarts 
between  the  guardian  and  ward,  while  the 
}:!U:irdiaii  is  still  exercising  control  ;ind 
dominion  over  the  (trojierty  of  the  wiird,  are 
MTUthiiiieil  with  the  utuiOHt  care  and  cau- 
tion, and  if  the  guanliau  derives  a  heneflt, 
or  the  ward  suffers  a  loss  by  the  transaction, 
it  will  not  bo  sustiiined  if  the  court  is  con- 
vinced that  there  is  Inckius  the  element  of 
the  utmost  fairness  and  Rood  faith. 

Kriincis  v.  Sjierry.  71  Okla.  — ,  176  Pac. 
732. 

(WIS)  itev.  irfi  ws  n  n  0.  §  §  ;^i:io.  ,'{;t40, 
a341.  relatiny  to  the  dischiirge  of  a  guardian 
one  year  after  the  wanl's  majoritj-  is  in- 
ten(?eil  to  jiroAide  a  period  for  the  orderly 
review  of  gniirdiansbip  and  the  settlement 
of  the  guardinn's  accounts.  It  is  not  in- 
tended !iH  an  extension  of  his  authority  over 
his  ward'.'t  estate,  or  its  accompanyinK  dis- 
(lUnlificiTtlou  and  hence  does  not  ipso  invali- 
date trnnsactious  between  the  guanlian  and 
his  wanl. 

WUUams  v.  Canarj-,  24»  Fed.  344. 

§  31.   Ralificalion  of  unauthorized  arts. 

(1!H4)  Where  a  ward,  after  her  majority, 
voluntarily  made  final  settlement  with  her 
guardhin  recelviiiR  the  proceeds  of  an  oil 
ami  gas  lease  made  by  the  guanlian  known 
by  her  to  be  invnlid.  It  was  held  that  such 
settlement  was  a  ratification  of  the  lease. 
Liisoya  Oil  Co.  v.  Zulkev,  40  Okla.  000, 
IMt  Pac.  160. 

§  32.   Joint  guardianships. 

<1f>lH)  The  record  in  this  cnso  examined, 
and  there  lyeinn  ample  evidence  to  support 
the  Judgment  of  the  court,  the  same  is  ap- 
proved. 

Sargent  v.  Shaver.  OO  Okla.  — ,  172  Pae. 
44.".. 

S  33.   Succet^^ive  (luardiani^hips. 

(lOlS)  One  guardian  succeeding  to  an- 
other should  protect  the  ward's  interest  by 
acthm  on  the  former  guardian's  bond  nnd  is 
liable  for  nny  loss  sustnlneil  hy  his  neglect 
to  do  so. 

Title  Guaranty  &  Sui-ety  Co.  v.  Cowan, 
71  Okla.  — ,  177  Pac.  563. 


S  34.   Mortgage  or  lien  of  ward  on  property 
of  tntor. 

(1020)  The  order  of  the  Judge  of  the 
county  i*ourt  allowing  the  claim  of  a  guni'd- 

ian  for  compensation  docs  not  create  a  lien 
against  real  estate  of  his  ward  which  fol- 
lows it  into  the  hands  of  sn')se(|uent  pur- 
chasers after  the  ward  attains  his  majority. 
Harriss  v.  Parks.  77  Okla.  107,  1S7  I'ac. 
470. 


III.  SALES  AND  CONVEYANCES  UNDER 
ORDER  OF  COURT. 

§  35.   Natnre  of  remedy. 

(1!>10)  The  nwde  of  sale  by  a  guanlian 
of  his  want's  leal  estate  is  ]wiiited  out  by 
express  statute,  and  he  can  not  make  sale 
of  -snch  lands,  ex<-epf  where  be  nets  under 
.111  order  of  tiie  probate  court,  which  directs 
the  niniHicr  s;ile  and  .siH'ciiically  desi-rilies 
the  real  estate  to  be  sold.  The  sale  when 
mailc  must  he  renortcfi  to  the  county  court 
iind  conlirnicii  by  it.  othenvise  no  title  can 
pass  to  the  purclia.scr.  The  onler  of  sale  is 
nierel.v  interlocutory,  made  In  the  course  of 
judicial  pro<-eediiigs.  and  the  final  order  is 
that  of  coufirnintlon  nfter  the  sale  is  made. 
The  order  of  sale  and  tlie  order  of  eonflruia- 
tion  are  iHrth  Judicial  acts;  and  these  two 
orders  cimcurrlng  make  the  sate  a  Judicial 
sale. 

Orennan  v.  Ilarrls.  —  Okln.  — ,  161  Pac. 
7S1. 

§  36,   Purposes  for  which  authorized. 

(!!t11i)  .\n  order  of  the  <'ounty  court  lair- 
portini:  to  authorize  a  guardian  to  mortgage 
the  biHils  of  bis  wanl  to  sd'ure  debts  that 
are  not  a  lien  iifrainst  the  estate,  or  for  the 
IKiynwnl  of  which  the  estate  is  not  bound, 
is  in  excess  of  the  iHiwer  of  the  court  and 
void,  and  a  mortunge  executtnl  in  pursuance 
thereof  is  n  nullttj'. 

I^e  V.  Tonsor,  62  Okln.  14.  161  Pac. 
804, 

I'nder  Itev,  I^iws  lOtO.  §  6.S(t4,  the  power 
of  the  county  court  to  authorize  »  guardian 
to  mortgage  the  lands  of  his  wards  is  lim- 
ited to  ilebts  "for  which  such  estate  or  any 
part  thereof  is  then  legally  liable  to  be  or- 
di'red  sold." 

(lUKU  lxH>  V.  Tonsor,  02  Okla.  14,  101 
I'ac.  (l!ll.s>  Yawltz  v.  Hopkins. 

70  Okla.   -.  174  Pac.  2n7. 

(IIU'I)  The  county  courts  of  this  state 
have  not  ttie  jKiwer  t<)  m.ake  an  onler  selling 
the  lauds  cif  one  ward  to  pay  debts  of  other 
wards,  and  one  buying  the  land  at  sur'h  sale 
tiikes  no  title  and  all  snbse<iueiit  purchasers 
take  same  witli  notice  that  suih  sale  was 
v(dd. 

Oafnes  v.  Montgomery.  S2  Okhi.  27.'),  200 
I'ac.  210. 

9  37.   Persona  entitled  to  apply. 

(1015)  Shice.  by  Rev.  I^aws  1010.  §33.^3, 
a  special  guardian  has  power  over  the  prop- 
erty of  hla  ward,  "unless  otlierwlsf  ordered," 
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it  seems  that  such  guardian  bas  puwer  to 
sell  tbe  land  of  his  wurd  pursuunt  to  an 
order  of  the  county  court. 

Baker  r.  Cureton,  49  Okla.  15,  150  Pac 
1000. 

S  38.   Property  or  interesta  rabject  to  diapoaaL 

(1014)  A  ward's  interest  in  a  homestead 
may  be  sold  by  the  guardian  under  order 
ot  court,  and  a  good  title  to  the  uiluor's 
Interest  passed. 

IlartHog  V.  Horry.  45  Okla.  277,  145  Pac. 
328. 

9  39.   Form  of  proceeding. 

(IDIS)  A  sjile  of  a  minor's  interest  in 
real  estate  made  in  1012,  by  the  giinrdian 
of  such  minor,  joining  In  a  convoyanfe  with 
an  adult  heir  of  said  real  estate  as  provided 
by  the  act  of  Congress  approved  April  26, 
1906.  Is  a  nullity. 

McCoy  V.  Mnyo.  73  Okla.  — .  174  Pac. 
491. 

9  40.  Jnritdiction. 

(1910)  A  petition  of  a  guardian  for  an 
order  of  sale  of  his  ward's  real  estate  must 
be  filed  In  the  county  court  of  the  county 
In  which  he  whs  appointed  Ruardian:  but 
the  petition  Is  not  required  to  hIiow  aflirnia- 
tively  thiit  the  ward  resides  In  tlie  county 
where  it  Is  filed,  In  order  to  give  the  court 
Jurisdiction. 

Kaves  V.  Mullen.  25  Okla.  070.  107  Pac. 
433. 

(1012)  A  cuimty  court  baring  nciiulred 
Jurisdiction  of  the  iierson  and  estate  of  a 
minor,  miiy  order  the  sale  of  tbe  land  of 
such  minor,  lying  and  situated  iu  another 
county  of  the  state. 

Dewalt  T.  Cline,  35  Okla.  197.  12S  Pac. 
121. 

(1919)  The  onlers  of  the  probate  court 
of  Oklahoma  as  to  sale  of  land  belonslns 
to  a  minor  Choctaw  Indian  are  not  void 
hut  at  most  voidable,  where  it  appears  tiiat 
the  guardian  intended  to  take  property  In- 
stead of  cash  for  tbe  land,  though  known 
to  the  court,  since  such  matter  did  not  affect 
the  Jurisdiction  of  the  court  to  make  or 
confirm  the  order  of  sale. 

Penny  v.  Alliance  Trust  Co..  2r»9  Fed. 
558. 

S  41.   Pelition  or  other  application. 

(1910)  A  i>etition  of  a  guardian  for  an 
order  of  snie  of  his  ward's  real  estate  mufit 
be  filed  In  the  county  conrt  of  tbe  couiily 
in  which  he  was  api)ointed  g\iardi!\n;  but  the 
petition  is  not  requlrod  to  sbow  utiirniatively 
that  the  ward  rositles  iu  the  county  wbere 
it  is  filed,  In  order  to  give  the  court  Juris- 
diction. 

Eaves  V.  Mullen,  25  Okla.  679.  107  Pac. 
433. 

(1914)  Under  Rev.  Laws  1910.  S  C557.  the 
petition  of  a  guardian  to  sell  the  real  estate 
belonging  to  his  ward  must  state  the  condl- 
tiou  of  the  estate,  and  facts  tending  to  show 
the  expediency  or  necessity  of  such  sale,  in 


order  to  give  tbe  cooit  Joriadlctlon  to  ord» 
the  sal& 

Sockey  v.  Wlnstock,  48  Okla.  758,  144 

Pac.  372. 

(1914)  Tbe  petition  filed  by  the  guardian 
with  the  county  court  for  the  sale  of  his 
ward's  land  substantially  complied  with  tbe 
statute,  and  was  sufficient  to  confer  Jnria- 
dlctiou  of  the  court. 

Sockey  v.  Wlnstock,  43  Okla.  75S  144 
Pac.  3721 

(1014)  Where  the  petition  filed  with  the 
founty  court  contains  facts  substantially  In 
accordance  witb  the  provisions  of  the  statute, 
the  court  aciiuires  Jurisdiction;  and,  notwith- 
standing tbe  proceedings  may  be  irregular 
and  erroneous,  the  judgmmt  rendered  will 
not  be  void  and  subject  to  collateral  at- 
tack. 

'  Sockey  v.  Wlnstock,  43  Okla.  758,  144 
Pac.  372. 

(lOiU)  While  the  iwtltion  filed  in  the 
county  court  for  the  sale  of  tbe  minors' 
lands  was  rather  general  and  in  stereotype 
form,  yet  the  same  set  out  sufficient  facts 
to  confer  Jurisdiction  upon  the  court  to  con- 
sider the  necessities  of  tbe  sale  and  to  order 
said  hinds  sold. 

I'yeatt  v.  Kstus.  72  Okla.  — .  179  Pac. 
42. 

§  42.   Citation  or  notice. 

(1010)  The  court  can  not.  by  order,  re- 
quire nervice  I>y  both  methods,  or  by  service 
hy  pulilication  for  a  longer  time  than  that 
prescribed  by  the  statute. 

Eaves  v.  Mullen.  25  Okla.  679,  lOT  Pac. 
433. 

(1010)  Service  of  an  order  of  the  court 
granting  a  hearing  upon  the  application  of 
I  guardian  for  an  order  of  sale  of  his  ward's 
real  estate  must,  by  reason  of  S  1846,  Wll- 
.son's  Kev.  &  Ann.  Stat.  1903.  be  had  by  one 
of  the  following  methods:  First,  by  personal 
service  of  a  copy  of  the  order  on  the  next 
of  kin  of  the  ward  and  all  i Persons  IntO'- 
oKted  In  the  estate  at  least  fourteen  days 
before  tlie  hearing  of  tbe  petition;  second, 
by  publication  of  a  coijy  of  such  order  at 
least  three  weeks  in  a  newspaper  printed 
in  tlie  county,  or,  If  there  be  none  printed 
In  the  county,  then  in  such  newspajw  as 
may  be  specifietl  by  the  court  or  Judge  in  the 
order. 

Kaves  V.  Mullen.  STt  Okla.  079,  107  Pac. 
433. 

§  43.   Order  or  decree. 

(lOI.'ii  A  rinding  of  a  county  court  that 
iin  oil  and  pis  lease  for  a  jterlod  extending 
lieyoiid  the  minority  of  the  ward  will  be 
for  tlie  best  interest  of  the  ward  Is  not  sub- 
jivt  to  colliiteral  attack. 

.Mallen  v.  Ruth  Oil  Co.,  230  Fed.  497. 

(191C)  ^Nniere  the  petiUon  of  a  guardian 
asking  for  an  order  to  sell  real  estate  be- 
lon;:ing  to  his  ward  is  filed  with  the  coon^ 
court  and  contains  allegations  substantlfllly 
In  comjiliance  witb  tbe  prorlsiODs  of  the 
statute,  tbe  county  court  acquired  Jurlsdlc- 
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tlon  to  make  tbe  order;  and,  not  with  Btnnd- 
Ins  tbe  proceedings  may  be  Irre^cular,  tbe 
Judgment  rendered  will  not  be  void  and  sub* 
ject  to  collateral  attack. 

Drennan  v.  Harris,  —  Okla.  — ,  161  Pac. 
781. 

(1010)  Wbere  a  fninrdlan  applies,  under 
Rev.  T<aw8  1010,  5  6364,  for  authority  to 
mortgage  his  ward's  estate,  an  order,  grant- 
ing tbe  application,  hut  erroneously  describ- 
ing tbe  land,  may  be  corrected  nunc  pro 
tunc  two  ycnrs  later. 

Knth-  V.   T'nion  Nnt.  Bi'nk  of  Burtles- 
vllle,  5S  Okla.  604,  160  Pac.  505. 

(li>16)  Tbe  county  court  cnn  acquire  n" 
Jurisdiction  under  Laws  1S05,  cfa.  1.  as 
iimended  b.v  Ijaws  1001.  cb.  1,  as  amende<1 
liy  T^ws  1P05.  ch.  12,  and  under  Act  Cong. 
May  27.  inos,  to  determine  whether  allotted 
lands  of  Cherokee  Indian  minor  of  one-eightli 
Indian  blood  should  I>e  mortgaged  to  pay 
an  existing  claim:  and  an  order  authorizing 
such  mortgage  and  the  mortgage  Itself  arc 
void  and  subject  to  collateral  attack  without 
proof  of  fraud. 

Roth  V.  Union  Xat.  Bank  of  Bartles- 
ville,  58  Okla.  604.  160  Pac.  (S05. 

( 1016)  Wbere  a  guardian's  application 
for  authority  to  mortgage  a11otte<l  lands  of 
a  Cherokee  Indian  minor,  under  Rev.  Laws 
1010.  §  6304.  shows  the  total  Indebtednesw 
of  the  estate,  a  Judgment,  authorizing  a 
mortgage  for  a  gronter  sum.  nni  the  mort- 
gage in  pursuance  thereof,  is  void  and  sub- 
ject to  collateral  attack  vrlthout  proof  of 
fraud. 

Roth  V.  Union  Xat.  Bank  of  Rartles- 
vllle.  58  Okla.  C04.  160  Pnc.  .505. 

(1916)  An  order,  antborizing  a  guanlian 
to  mortgage  his  wanVa  estnte  to  pay  exist- 
ing indebtedness,  to  which  the  same  Is  liable, 
under  Imwh  isns.  p.  37.  as  nnicndod  by  Laws 
lltOo.  p.  38.  as  amended  by  Iaws  1005.  p. 
I.'i5  (Rev.  I>aw.i  ^010.  5  6364).  made  on  the 
same  day  that  application  therefor  was  fllod. 
and  without  notice,  although  irregular,  is 
not  void,  and  is  therefore  not  sulijert  to 
collateral  attack  without  alleging  and  prov- 
ing fmud  in  its  procurement 

Roth  V.  Union  Nat.  Bank  of  Bartlesville. 
58  Okla.  60*,  100  Pac.  505. 

(1016)  It  is  not  clear  that  the  judgment 
of  the  count.v  court  orderlnir  the  sale  of  the 
minors'  lands  was  not  within  the  provisions 
of  the  statute  and  warranted  l>y  the  facts: 
hence  said  Judgment  la  not  void  for  such 
rea son. 

Pyeatt  v.  Kstus.  —  Okla.  — ,  170  Pac. 
42. 

(lOlS)  In  a  sale  of  real  estate,  prior  to 
imssing  of  title  by  guardian  to  a  purchaser, 
all  Judgments  and  orders  made  In  reference 
thereto  sleep  In  tbe  bosom  of  tbe  court  and 
may.  upon  proper  notice  and  for  sufflcient 
reasons  be  motlificd.  vacateil.  or  set  aside. 
Until  title  passes,  the  interest  of  the  bidder 
is  se^ndary  to  the  Interest  of  a  minor,  and 
such  Interest  of  the  bidder  does  not  deprive 


the  court  of  Its  discretion  to  act  for  the 
best  interest  of  the  minor  and  make  all 
necessiirj-  orders  In  reference  thereto. 

1)1  re  Hickory's  Guardianship.  76  Okla. 
70,  182  Pac.  233. 

§  44.  Special  bond  for  sale. 

(1015)  Wbere  a  ^ardlan  executed  the 
bond  required  by  Rev.  I.aw8  1010,  S65&4. 
and  received  tbe  proceeds  of  tbe  sale  of  land 
for  his  ward,  and  fails  to  turn  over  the 
same  to  his  successor  in  office  after  settle- 
ment with  tile  county  court,  and  after  be  Is 
ordered  so  to  do  by  the  court,  he  is  estopped. 
In  a  suit  on  the  bond  against  himself  and 
his  surety,  to  say  that  tl'o  court  had  no 
Jurisdiction  over  tbe  property,  and  to  repudl- 
■  te  the  trust  and  set  up  title  thereto  in 
tiimself,  and  his  surety  Is  also  estopped  to 
set  up  title  thereto  in  the  guardian. 

Anderson  v.  Anderson,  49  Okla.  653,  146 
Pac.  709. 

(1915)  In  a  suit  by  a  guardian  on  a 
bond  executed  by  his  predecessor  in  office 
and  a  surety,  pursuant  to  Rev.  Laws  3910, 
§  6564.  it  is  no  defense  thereto  that  the  land 
sold  and  Its  proceeds  which  the  guardian, 
on  settlement  with  tbe  county  court,  had 
liccn  ordered  to  turn  over  to  plaintiff  were 
the  proiterty  of  the  defendant  gunrdi'»n. 

Anderson  v,  Anderson,  45  Okla.  653,  146 
Pac.  709. 

(1916)  A  guardian's  bond  examined,  and 
held  to  he  si)ccial  and  not  a  general  one. 

Smith  V.  Garnett.  62  Okla.  76,  101  Pac. 
■  10S3. 

(1010)  The  failure  of  a  guardian  to  file 
the  additional  sales  bond  required  to  be  filed 
prior  to  the  sale  of  bis  ward's  land  under 
-in  order  of  court  is  not  Jurisdictional,  and 
the  failure  to  file  such  bond  Is  a  mere  Ir- 
regulnrity. 

Carolina  v.  Montgomery,  74  Okla.  — , 
177  Pac.  612. 

§45.  Sale. 

§  46.   Authority   and   powers   in  making 

in  general. 

(11KIS)  An  order  which  empowers  a 
suanllan,  who  desires  to  lease  the  property 
of  his  ward,  to  file  a  pro|ier  petition,  and 
ivfers  such  iietltion  to  a  master  to  take 
and  reiHirt  testimony  and  bis  conclusions  for 
tile  action  of  the  court,  does  not  empower 
the  guanlian  to  sell  or  lease  such  property, 
■'ml  a  sale  thereof  by  him  without  authority 
is  not  a  Jiidi<'iiil  sale,  and  It  vests  In  tbe 
purchaser  no  rights  in  law  or  In  equity. 

T„nnel  Oil  &  Gas  Co.  v.  Galbreath  Oil  & 
Gas  Co..  105  Fed.  162. 

(1iH!t)  Rev.  I*Tws  1910.  5  6533.  Kovldes 
that  before  the  order  apiwinting  any  person 
cuardian  takes  effect,  and  before  letters  Is- 
sue, the  judge  must  require  of  such  person 
'I  bond  to  tbe  minor;  one  of  tbe  conditions 
forming  and  constituting  a  part  of  such  hond 
heine  to  make  an  Inventory  of  all  the  estate 
of  the  ward,  and  return  the  same  within 
such  time  as  the  Judge  may  order,  held,  fail- 
ure on  tbe  part  of  the  guardian  to  return 
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iiii  inventory  does  not  render  void  a  sale 
of  the  ward's  liinds.  under  pniiier  orders  of 
the  I'onnty  court. 

Tinker  v.  I^ftujird,  TO  Okla.  Ifi.  ^Xi  Vac. 

%  47.   Notice. 

(IMll)  There  is  no  requiifuient  of  statute 
thiit  notice  shall  he  piven  liy  a  miardi;in  of 
hiH  intended  aiiiilicatitni.  under  Mau^f.  Dig. 
of  StHtntes  of  Arliftnsas.  §§  ;i">(Kl-:!oll  (Ind. 
Ter.  Ann.  Stat..  IWMt.  §§  24(t,v:i4(l7).  for  an 
order  of  sale  of  his  wanl's  real  estate. 

Sp  -de  V.  Morton.  liS  Okln.  :m.  114  Pnc. 
724. 

(litliM  Nolice  of  pnai-dians  srile  of 
minor's  lainl.  ruirsuant  to  order  of  and  sub- 
jf-l  to  eoutlriniition  h.v  county  couil  of  Wajl- 
oiier  county,  situatwl  in  that  county  and 
being  the  S.  W.  Vi  of  tlie  S.  \V.  H  of  section 
3.  township  17  N..  riintic  7  and  the  S.  \V. 
^4  of  tlie  S.  V,  of  section  7.  towusliip  17 
.\..  rnuRe  17  E.,  and  tlie  W.  V-  of  the  S.  W. 
^4.  section  township  IS  N..  raiii-'c  S  in 
Creek  county,  was  a  stdistinitial  conipliancu 
with  Uev.  I.aw«  1!H11,  §  (!;!S;{,  wliicli  woidd 
have  misled  no  one  as  to  lo-ation  of  land. 
'J  ucker  V.  I^)nard,  7G  Okla.  10,  1K3  Pac. 
ii07. 

8  48.  Manner  anil  ronduRt. 

(I!*i:t)  iluch  lihemlity  slicmld  Ih"  indulfrinl 
in  the  manner  of  rei'eivins  bids,  to  the  end 
tlnit  the  estate  of  the  mlnnr  Im?  made  to 
l»riu;:  the  I'ost  possible  price. 

In  re  Hohannn:  Watkins  v.  Euloe.  .'J7 
Okla.  oi!(l.  133  Puc.  44. 

§49.  — — -Terms  and  conditions. 

I  r.flT)  'l'l;e  HUthm-ily  nf  n  j.'ii;irdl;in  to 
.veil  iiud  con\ey  Ihc  re;il  est;(te  of  liis  wnrd 
rests  entirely  ujioii  the  slutntes,  Sii<-li  reiil 
estate  can  not  he  .sold  or  cnjiveyeil  by  the 
pu;iriii;iii,  e.\<-e[it  for  the  jiurposes  ami  uixni 
the  teriiLs  and  conditions  iiresi  rihcil  Oy  the 
st'itntes;  a  sule  of  the  ward's  real  estate 
can  onl.v  lie  made  for  money,  and  n  coii- 
veyaiu-e  therenf  in  exchaufie  for  other  lauds 
i8  unnutliorl^ted. 

Perkuis  v.  Middleton.  «*'►  Okla.  1,  100 
Vac.  11(14. 

(IIIIN)  1'he  sale  of  a  minor's  real  estate. 
uii'lcM'  iiii  nr'iU'r  of  court  liaviim  .liirisdictiou 
of  siicli  e.s|;.ri'.  in  consideration  of  jiart  ciisli, 
;:n  !  jiail  by  the  cim^cyiirice  nf  ]in>irei'ty.  is 
;  lisiihitely  without  tlie  .inrisJictiou  of  tlie 
county  court,  and  such  s;!h'  is  void,  iiotwith- 
staiiiMnf:  the  procedure  of  such  sale  is  otiier- 
wise  ill  strict  Cfniformity  with  the  pmbate 
laws  of  this  state. 

McCoy  V.  ifnyo,  73  Okln.        174  Pnc. 
4!>1. 

Where  pniiK-rly  of  a  minor  is  sold 
by  II  ;;iirirdi.'ni  [lartly  (Ui  rime  antl  jiartly  on 
delVrred  jciynients,  the  <lef erred  payments 
must  he  sfH'ured  by  a  first  lien  on  the  hnid. 
(o-.'ctlier  with  such  other  security  as  the 
,i>urt  ma.v  deem  sufiii-ieiit. 

.VmericMU  Inv.  Co.  v.  llrewer.  74  Okln. 
-  .  LSI  Pile.  2)4.  ' 


I  S  50.   Persons  who  may  pnrchase. 

(lOin)  Where  a  suardian  of  a  minor  sold 
his  ward's  real  estate  to  his  own  wife,  it 
was  iK'ld  that  the  deed  is  vohl,  regnnlless  of 
the  absence  of  fraud,  tlie  ade^iuacy  of  price, 
or  the  apparent  resiilarity  of  the  iirweedings. 
since  Bucli  trnuRaotions  are  jirohililtetl  by 
statute  and  eontleuuied  by  public  policy; 
and.  the  sale  Iwing  forbidden  by  statute  the 
di-eil  Is  voiil,  because  it  lacks  both  the  sanc- 
tion and  the  authority  of  tlie  law. 

Burton  V.  Compton,  TtO  Okla.  305,  150" 
I'ac.  Tl.so. 

(I'.tlU)  A  sale  by  a  jniardlan  of  real 
esfjite  lieloiitriup  to  his  ward  to  hiiut;elf, 
Ilirouph  the  interjMisition  of  a  third  jierson 
is  not  void  absolutely,  but  is  voidable  in  an 
action  iiroiicht  to  set  aside  siinie  as  against 
the  pni-chaser  or  guardian  or  some  one  claim- 
ing under  him  with  knowledge  of  the  cir- 
cumstances of  the  sale,  or  oue  who  was  not 
a  bona  fide  purchaser  or  incumbrancer  for 
good  and  snfficieut  consideration  and  with- 
out notice. 

Allison  V.  Cruinme.v.  04  Okla.  20,  lOG 
Pac.  0!>1. 

A  guardian  can  not,  directly  or  indirectly, 
pui-rhase  any  ]troperty  belonging  to  tiie 
e.stjite  of  his  war<l.  nor  must  he  lie  inter- 
ested in  any  siile  thereof, 

(1!H7)  Allison  v.  Crumniey,  04  Okla.  20. 
KiO  Pac,  mi;  (IftlH)  Winsted  v. 
Shank,  08  Okla.  — ,  173  Pac.  1041. 

(11H7>  A  sale  by  a  guardian  of  real 
estate  belongiug  to  his  wartLs.  to  his  wife 
rhrouL'h  the  interposition  of  a  thin!  person, 
is  not  void  absolutely,  but  may  be  set  aside 
in  an  action  brought  for  that  purjiose  against 
tlie  purcli;iser  or  wife  of  the  guardian  or 
suiite  one  claiming  under  him  or  her,  with 
knowledge  of  the  circumstances  of  the  Siile. 
or  one  wlio  was  not  a  bona  fiile  purchaser 
itr  incnnihrancer  thereof  for  good  and  suf- 
ficient nnisidmition  and  without  notice. 
I.:ini:ley  v.  Ford,  OS  Okla.  — ,  171  Pac. 
471. 

(liHSl  Where  a  guardian  sella  the  land 
of  his  ward  u|:on  a  secret  understanding 
that  the  lairchaser  shall  not  pay  for  same, 
but  will  immediately  convey  the  lands  to 
ri.e  wife  of  the  gunrdian,  and  the  sale  is  con- 
ihiiieil  by  the  court  and  deed  executed  and 
■lelivcreil  to  tiie  jnirchaser,  such  facts  con- 
>:(itiitc  a  fiMuil  upon  the  estate  of  the  wani. 
:!ni|  the  s;ile  may  be  set  aside  in  an  action 
;igainst  such  purchaser  and  all  persons  who 
aciinired  rights  in  said  lands  with  notice  of 
such  fraud. 

Winsted  v.  Shank.  CS  Okhi.  — .  173  Pac. 
HI41. 

§51.  Requisites  and  validity  in  general. 

(Iii07)  A  sale  by  a  guardian,  made  under 
a  general  order  of  court  without  coini>eti- 
tion  and  private,  is  advisory  onl.v.  and  the 
<-ourt  in  its  discretion  may  confirm  or  Ignore 
it. 

Tn  re  Iterryhill's  Estate.  7  Ind.  Ter.  503, 
'  (>ol.  KM  S.  W.  H47,  850. 


Digitized  by  Google 


S61  [2  Okla.  Dig.] 


(SUAKDIAN  AND  WARD.  III. 


§53 


(ini7)  Whore  the  fiice  of  the  re<'oril  in 
i-niinfy  cmirt  jmrportM  to  show  n  sale  of  the 
rciil  csfiite  of  i\  wnnl  hy  his  ffii^irili^iii  and 
reinvestiiieiit  of  tlie  jiroreeds  of  such  siiie 
in  otlier  real  ostJite.  such  snle  hoinir  <'oMfirnie<1 
liy  the  court  aiiil  ii  deed  executeil  nnil  de- 
livered hy  the  KUiirdiMu  to  the  purchaser  and 
su;di  KU!:rdijm  dim-ted  and  authorized  by 
tlip  foiirt  t«  reinvest  tlie  iirowds  of  sucli 
snle  In  such  other  real  estate  and  a  dee<l 
to  such  other  real  est!)tp  execHted  and  de- 
livereil  eoiiveyhig  mrh  real  estate  to  the 
ward,  sneh  record  hein2  mmle  under  an 
afrreeuienr  hetween  tlie  jiuardian  and  the 
owTier  (»f  siK'h  otiier  real  estate  that  the 
I  iir  liase  price  of  rlie  ward's  real  estate,  jiur- 
l»>iU'd  to  he  Kold.  is  tiot  to  l)e  pnhl  in  full, 
hut  tliat  said  re;il  e^^iite  of  tlie  ward  is  to 
lie  excli;>ii'-'eil  for  the  other  reni  estate,  pur- 
ported to  he  punOiMsed  nmler  the  reinveat- 
ineiit  onier.  tlie  itroeeediuRB.  thouL'li  resulnr 
npon  tlie  fnee  of  the  rerorrt.  couKtltnte  a 
fraud  mmn  tbe  oRftite  of  the  ward. 

Perkins  v.  Middleton.  (JO  f)klH.   1.  166 
Pac.  1104. 

§  52.  Failure  of  bidder  to  romplete  pur- 
chase, and  resale  (hereon, 
ninr.)    T'lider    Itev.    Laws   l!Hi».    §  (i;;s8, 
w! ere   tire   jiurchi'ser  at   a    guardian's  sale 
f  ils  to  comiily  with  tlie  terms  of  the  sale. 
riM'  c'Hirt  may.  after  notice  to  the  purchaser, 
i'nler  a  resale  to  he  made  of  the  property. 
Morris  v.   Sweeney.  5;t  Okla.  Kh!.  155 
Pa  p.  537. 

(V.iUi)  rn<ler  Kev.  Uxwa  1!H0,  HZiSS. 
where  n  purcliaser  at  a  giiai-dlan's  sale  re- 
fuses to  eomi'ly  with  the  terms  thereof,  the 
county  ernirt  may,  after  the  reiiuired  notice, 
order  a  resale  of  the  jiroperty :  and  where. 
1  iirsinmr  to  tlie  provisiiuis  of  said  statnte. 
the  court  sets  aside  an  order  contirmiin;  tlio 
sale  of  a  ward's  pi-o]ierty.  all  jiersons  there- 
after dealing:  with  said  projH'rty  are  charse- 
alile  with  notice  thereof  (ful lowing  -Morris 
V.  Sweeney.  Ttii  Okla,  ItVI.  I."i5  I'ac.  5.'{7). 

Coleman  v.  Sweeney,  .'rfi  Okla,  15<i 
Pac.  m 

(liUS)  t'lKm  the  eontirunitiou  of  a  Kunrd- 
i-'.n's  s  ile  of  real  estate  hy  the  i-otnity  court, 
the  purchase-price  of  such  real  esfjile  l)e- 
(•onies  ininied lately  4lne  and  jtayahle.  and 
npnii  ;i  deiniind  and  refusal  liy  the  bidder  to 
i;iiy  such  purcluiseiirict-  a  resale  slum  id  he 
I'l- 'iTe  l  uiHiii  (he  nidtioii  of  rlie  tfiai-ilian  un- 
der H  e  pro\  isioiis  of  itev,  Ijiws  I!tlO,  §  C'SSS. 
In  n-  S|;nid\valtie's  Kstnte.  T.'l  Okla.  — . 
175  I'ac.  54J, 

(IDIS)  The  nile  of  eaveat  emjitor  apiiHcs 
to  sale  of  land  made  hy  a  guanliaii  pHrsnant 
to  an  order  of  the  eourt,  and.  Id  an  action 
to  recover  dannipcs  rcsultiufr  hy  reason  of  the 
pundriser  refnsini:  to  pay  tlie  purchase- 
money  therefor,  evidence  of  st:itenieids  anil 
nusreia-esentations  made  hy  the  snardian  at 
the  s:'le  as  to  the  title  of  said  land,  for  the 
lairpose  of  defoatine  a  recovery  In  said 
action,  are  inadniissible. 

Brown  v.  Thomtwin.  73  Okla.  — ,  17." 
Pac.  mi. 


(1!H1>)  Wliere  the  snardlan  undertook  to 
sell  his  wanls*  interest  in  certain  lands,  nd- 
veitisiii;;  they  inlierit4'd  a  two-thirds  interest 
in  said  lands  from  ttieir  deceased  father,  the 
purchaser  at  the  sale  may  resist  the  pay- 
ment of  tlie  hid  upon  the  tirounil  that  the 
father  (turiiiu'  Ids  lifetime  conveyed  the  land 
and  the  minors  inherititl  no  interest  in  the 
same. 

AiLslev  V.  Canlt.  T2  Okla.  — .  170  Pac 
16. 

(l!Hil)  A  defendaid  in  a  suit  hy  a  cnaiii- 
ian  to  collect  amount  hid  hy  the  ]inrcliaser 
It  a  yuardian'N  sale  for  certain  lands  nia.v 
re-isi  the  payment  of  the  ijurcliase-nuiney 
upon  the  Hi-'iuiid  tliat  the  jrua rdiau's  deed 
v/as  void  for  the  reason  tlt.it  the  court  had 
no  jni-isilict  ion  of  tlie  siihject-matter  anti 
was  willioid  authority  to  convey  title  to  any 
interest  in  the  lainl  sou;;lit  to  he  sold. 

Ansley  v.  (tiiult.  71*  (tkla.  — .  17!l  Pac. 
16. 

i  WW)  The  iloetrine  of  caveat  emptor 
d(H's  not  apply  to. cases  in  which  the  court 
has  no  jnrisiliction  to  direct  the  sale  of  the 

land  for  which  the  purchaser  hid.  The  iiroui- 
isc  I"  convey  tlie  title  held  hy  tlie  ward  Is 
the  consideration  for  tlie  tdd.  If  the  judg- 
lucut  can  not  invest  the  hidiler  with  title  to 
any  interest  in  the  land,  the  bid  is  without 
consideration  and  <-aii  not  lie  enforce4l. 

Alislcy  V.  <;anlt,  72  Okla.  — .  17!»  I'ac.  10. 

g  S3.      — Confirmation. 
St-c  5  ;t,-. 

Dreniian  v.  Harris.   —  Okla.  -  .  Itil  Par. 
781. 

flOin  Ity  Mansf.  Di^.  of  the  Statutes  of 
Arkansjis.  §  (Ind.  Ter.  Ann.  Stat.  1S09. 

§L'-Hi2).  .all  s.ales  of  mini)rs'  land  by  a  Kuard- 
hiTi  ar(»  re<inirfil  t.>  he  reiiorted  hy  the  ffuard- 
ian  and  contirnie<l  by  the  court;  and.  in  the 
ah-cHce  of  sndi  re|>iirt  and  contirmation.  no 
title  pass<'s  to  the  r'urcliaser :  but  where  a 
Ciiarilian  m.adc  niip)i<'atioii  to  the  court,  set- 
ting u|i  tile  facts  ,showinir  that  his  ward's 
real  estate  should  lH»  sold  for  Invejitnient, 
and  tlmt  >I.  titfered  a  stlpulateil  auwuut 
for  the  projii-rly.  which  was  the  hiahest  and 
iM'st  bid  applicant  had  rweived  for  the  prop- 
erty, ami  prayetl  for  oMler  of  (H>urt  dire<'tinB 
him  to  sell  ami  convey  the  pro|ierty  to  M. 
for  such  amount,  and  the  eourt  pranteil  the 
order  as  prayinl  for  l>y  the  ;:uardian.  ani 
directetl  the  iiuanliaii  to  cNecute  a  deed  to 
M..  sulI'  onler  <-onstitutcit  a  coiiflrmatifm  of 
tlte  sale,  and,  if  irrewular.  such  irrecularlty 
woulil  not  vitiate  the  sale  on  collateral  at- 
tack. 

Spa.le  V,  Morton.  2S  Okla.  .'tM.  114  Pac. 

724. 

(IIHI*)  The  matter  of  the  crintlrniatlon 
of  a  (guardian's  sale  is  one  that  rests  pecu- 
liarly in  tlie  wise  discretion  of  the  court, 
taking  into  consideration  all  of  the  sur- 
rouiiilinf:  facts  and  cii-cnin^^tanccs,  and  slionld 
prima  riiv  be  exendsed  in  the  interest  of  the 
hifant. 

In  re  Hlll.v,      Okla,  120,  124  Pac.  0(>S. 
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(1912)  Under  WUgon's  Hev.  &  Ann.  Stat 
1903.  81667  (Oomp.  Laws  1909.  §6323). 
where  a  he.irlnK  Is  had  upon  the  return  of 
a  guardian's  sale,  the  count;  court  havlnfc 
jurisdiction,  may,  in  the  exercise  of  a  sound 
discretion,  refuse  to  confirm  aach  sale. 
In  re  BUly,  34  Okls.  120,  124  Pac.  60S. 

<1012)  The  county  court  may  confirm  the 
sale  and  order  of  a  guardian's  deed  to  be 
made  In  obedience  to  the  order  nf  sale. 

Dewalt  V.  Cline,  35  Okla.  197.  128  Pac. 
121. 

The  provision  of  the  statutes  (Rev.  Laws 
1910,  9  6384)  which  provides  that  no  sale  of 
lauds  of  minors  at  private  fcnflrdianshlp  sale 
shall  be  confirmed  where  the  bid  la  not  ninety 
per  cent  of  the  appralseil  value,  or  where 
there  baa  been  no  appraisement  of  aucb  lands 
within  a  year  prior  to  tbe  sale,  is  manda- 
tory, and  fctves  to  the  jurisdiction  of  the 
court  to  make  the  onler  of  confirmation. 
Where  an  order  nf  confirmation  of  such  a 
sale  is  made  in  violation  of  aucb  prorlsiou 
the  order  of  confirmation  is  void  for  want 
of  jurisdiction, 

(1916)  Winters  v.  Oklahoma  Porttanil 
Cement  Co..  6.1  Okla.  V-i2.  IfH  Pac. 
065;  (1919)  Oklahoma  Portland  Ce- 
ment Co.  V.  Winters.  77  Okla.  36.  IRii 
Pac.  468;  (1020)  Glory  v.  Bagby.  7!) 
Okla.  155. 188  Pac.  881. 

(1918)  The  Juiljrment  of  a  county  court 
in  confirming  a  guni-dlan's  sale  of  real  estate 
will  be  accorded  like  force,  effect,  and  legal 
presumption  as  the  judj^ents  and  decrees 
of  other  courts  of  general  jurisdiction. 

Berry  v.  ToUeson.  OS  Okla.  — ,  172  Pac. 
630. 

(1918)  A  guardian's  sale  of  the  real  es- 
tate of  a  minor  made  in  1912,  whether  or 
not  said  minor  be  an  Indian,  can  only  be 
made  In  conformity  with  tbe  probate  laws  of 
this  state,  and  tbe  sale  of  a  minor's  real 
estnte  made  by  his  guardian,  In  1912.  with- 
out complying  with  any  of  such  probate  laws 
though  such  sale  be  approved  by  the  county 
court  having  jurisdiction  of  such  minor's 
estate.  Is  absolutely  void. 

McCoy  T.  Mayo.  73  Okla.  — ,  174  Pac. 
491. 

(1910)  Tbe  court  in  bearing  the  issue 
whether  or  not  tbe  value  of  the  land  sold 
is  disproportionate  to  the  amount  of  the  bid. 
should  confine  tiie  evidence  as  to  its  value 
on  day  of  sale,  and  not  as  to  its  value  on 
day  of  confirmation. 

In  re  Hickory's  Guanlliini^Ip,  75  Okla. 
79,  1S2  Pac.  233. 

9  54.   Opening,  vacating,  or  seltini;  aside. 

and  resile  thereof. 
See  S  52L 

Coleman  r.  Sweeney,  66  Okla.  355,  156 
Pac.  239. 

(1912)  A  petition,  which  alleges  tbat  an 
order  of  the  probnte  court  directing  the  sale 
of  minors'  lands  was  procured  without  the 
knowledge  of  the  guardian;  that  all  of  the 


proceedlDga  In  making  tbe  sale  were  wltbout 
her  knowledge  and  tbat  neither  tbe  guard- 
ian nor  the  minors  had  received  anything 
from  the  sale,  states  sntOcient  grounds  to 
Justify  the  cancellation  of  the  order  of  sate 
and  deed  made  thereunder,  as  against  the 
grantee  procuring  the  sale  and  snbsequeot 
pureliasers  with  notice. 

Brown  V.  Trent  36  Okla.  239,  128  Pae. 
88S. 

(1913)  The  Statute  contemplates  that  tbe 
sale  should  be  made  to  the  highest  respon- 
sible bidder,  submitted  at  tbe  time  of  tbe 
hearing,  else  that  a  new  sale  be  ordered: 
and  it  Is  an  abuse  of  discretion  on  the  part 
of  the  county  court  to  refuse  to  accept  a 
much  higher  bid,  submitted  by  a  responsible 
bidder,  momentarily  after  tbe  court  bad  ac- 
cepted It  former  bid,  and  before  tbe  entry 
of  an  order  confirming  the  sale  and  direct- 
ing the  issuance  of  a  deed. 

In  re  Bohannon:  Watklns  v.  Knloe,  37 
Okla.  660.  133  Pac.  44. 

(1913)  Under  Comp.  Laws  1909,  I  6323. 
where,  upon  a  hearing  on  return  of  sal&  an 
advanced  bid  of  10  per  cent,  more  In  aroonnt 
than  that  named  In  tbe  r^urn  Is  made  to 
the  court  In  writing  hy  a  responsible  per- 
son, .the  court  is  not  limited  to  the  alterna- 
tive of  accepting  the  first  offer  thnt  may 
be  made,  or  ordering  n  new  sale,  but  should 
receive  as  many  bids  as  may  be  made,  and 
upon  a  consideration  of  »1l  the  bids  deter- 
mine whether  to  accept  tbe  highest  bid  sub- 
mitted by  a  responsible  bidder,  or  order  a 
new  sale. 

In  re  Bohannon;  Watklns  v.  Knloe,  37 
Okla.  560.  133  Pac.  44. 

Tlie  evidence  has  been  examined  and  snin- 
roarized  In  the  opinion:  and  it  la  held  that 
It  Is  sufficient  to  warrant  the  court  In  tbe 
exercise  of  its  equitable  powers,  to  cancel 
the  deeds  made  by  the  guardian  to  the  lands 
of  the  minor,  and  to  annul  tbe  order  of  tbe 
countT  court  confirming  same. 

(1915)  Elrod  v.  Adair.  54  Okla.  207,  1.W 
Pac.  660;  (1915>  Elrod  v.  Adair.  54 
Okla.  21S.  220.  156  Pac.  625,  634. 

(1916)  Where  the  court,  under  the  terms 
of  Rev.  Laws  1910.  }  GS88,  sets  aside  an  or- 
■^er  of  confirmation  and  orders  a  resale  of 
the  ward's  property,  all  persons  thereafter 
ieallnjc  with  said  property  are  charged  with 
notice  of  such  orders. 

Morris  V.  Sweeney.  53  OkTn.  163.  155 
Pac.  537. 

(1916)  TTnder  Rev.  I-aws  1910.  §  4696.  it 
was  not  error  for  the  court  to  make  a  firm 
of  attorneys  rnrties  defendant  In  an  action, 
where  It  la  in  dispute  whether  money  p«ld 
to  such  attorneys  by  a  euardlnn  was  paid 
ts  attorneys*  fees  or  paid  to  them  In  tmrt 
to  be  applied  on  the  purchnse-prtce  of  \-ra. 
Brook  T.  Werta.  61  Okla.  288.  160  Pac. 
906. 

Where  a  guardian  sells  the  lands  of  his 
ward,  upon  a  secret  nnderstandlng  that  the 
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pnrchaier  ah&U  not  pay  for  eame,  and  the 
eaiB  Is  conflrmed  by  the  court  and  deed  ex- 
ecuted  and  delivered  to  tbe  parchaser,  Bueli 
facta  constitute  a  fraud  upon  tbe  eatate  of 
ttae  ward,  and  tbe  aale  may  be  set  aside  in 
an  action  by  tbe  ward  against  such  purcbaser 
or  any  otber  person  wbo  acquires  rigbts  iu 
said  lauds  with  notice  of  sucb  secret  fraud. 
(1910)  Allison  V.  Crumney,  64  Okla.  20, 
1«C  Pac.  691;  (1017)  Langley  v.  Ford, 
OS  Okla.  — .  171  Pac.  471;  (1919)  Al- 
liance Trust  Co.  V.  Cboate,  76  Okla. 
269,  185  Pac  113. 

(1916)  Upon  an  examination  of  tbe  en- 
tire record  it  is  fovnd  tbnt  tbe  Judgment  of 
the  trial  court  is  clearly  contrai-y  to  the 
weight  of  tbe  testimony',  and  that  stiid  Judg- 
ment abould  be  reversed  and  tbe  relief 
prayed  for  granted,  upon  tbe  contlitions  stat- 
ed in  the  opinion. 

Pyeutt  V.  Estus.  72  Okla.  — ,  179  Pac. 
42. 

(1918)  Where  the  probate  proceedings  as 
disclosed  by  the  records  are  regular,  and 
guardian's  aale  of  real  estate  for  cash,  and 
tbe  purcbaser  at  sucb  sale  executed  a  mort- 
gage upon  said  lands,  tlie  lien  of  tbe  mort- 
gagee will  not  be  defeated  upon  proof  tbat 
the  sale  was  not,  In  fnct,  made  for  cash,  but 
by  an  exchange  of  other  real  estate,  where 
tlie  mor^gee  did  not  participate  iu  tbis 
fraud  or  have  notice  sufficient  to  pnt  him 
upon  InQuiry.  Sucb  exchange  constitutes 
fraud  upon  the  estate  of  tbe  award,  and  the 
sale  may  be  set  aside  in  an  action  agalnsi 
the  purchaser  or  any  person  acquiring  rights 
in  said  lands  with  knowledge  or  cbargeabit 
with  notice  of  such  fraud. 

Berry  v.  Tolleson,  68  Okla.  — ,  172  Pac. 
680: 

(1918)  The  county  court,  upon  the  return 
of  a  sale  of  real  estate  by  an  executor,  ad- 
ministrator, or  guardian.  Is  without  power 
to  accept  an  increased  bid  of  10  ijer  cent, 
in  excess  of  tbe  sum  bid  at  tbe  sale  condi- 
tioned upon  tbe  title  to  tbe  real  estate  being 
satisfactory  to  tbe  bidder. 

In  re  Standwaltic's  Estate,  73  Okla.  — , 
175  Pac.  642. 

(1918)  A  notice  to  the  purcbaser  of  land 
at  a  guardian's  sale  tbat  a  motion  has  been 
filed  by  the  guardian  to  vacate  the  order 
confirming  tbe  sale,  which,  described  tbe 
land,  the  date  of  sale,  tbe  name  of  tbe  pur- 
chaser, tbe  amount  of  the  bid,  and  tbe  day, 
hour,  and  place,  when  said  motion  will  be 
heard,  signed  by  the  court  clerk  wbo  has 
charge  of  the  rei-ords  of  said  proceeding,  and 
authenticated  by  bis  seal.  Is  a  sufficient  com- 
pliance with  Rev.  Laws  1910,  §  6388. 

Brown  t.  Thompson.  73  Okla.  — .  175 
Pac  931. 

(1918)  A  gmirdlan'a  sale  of  land  can  be 
avoided  by  pleading  and  proTtng  fraud  In 
making  the  sale  or  tbe  court  may  give  such 
otber  relief  as  may  be  authorized  by  equita- 
ble prhiotples. 

American  Inv.  Co.  v.  Brewer,  74  Okla. 
— ,  181  Pac  294. 


(1919)  Wb^  a  guardian  sued  In  tbe 
state  court  to  set  aside  a  deed  from  him  to 
a  mortgagor  because  obtained  by  fraud  and 
misrepresentation,  and  obtuln  judgment  there- 
for, such  judgment  vacating  tbe  deed  could 
not  relate  back  to  tbe  prejudice  of  an  inno- 
cent mortgagee  for  value. 

Penny  v.  Alliance  Trust  Co.,  2m  Fed. 
S6& 

(19-JO)  Tbe  district  courts  of  tbis  state 
in  exercising  their  equity  Jurisdiction  have 
the  power  to  cancel  the  deeds  made  by  the 
j;uardlan  to  the  lands  of  the  minor,  and 
to  annul  the  order  of  the  couuty  court  con- 
ilrming  the  same,  and  at  tbe  commencement 
of  a  suit  or  during  the  pendency  thereof, 
brought  for  tbat  purpose  by  the  minor,  baaed 
on  the  fraudulent  acts  of  the  xuardlau  in 
causing  the  sale  of  tbe  land  of  the  minor, 
and  procuring  a  confirmation  of  tbe  sale 
and  deed,  such  court,  or  the  Judge  thereof, 
has  power  to  restrain  and  enjoin  tbe  re- 
cording of  sucb  deed  pending  tbe  bearing 
of  tbe  suit  for  cancellation  upon  its  merits. 
Cbastain  v.  .Smith,  77  Okla:  188,  187 
Pac  802. 

(1020)  That  i>art  of  tbe  order  making 
the  Injunction  perpetual  and  eancelling  the 
guardian's  deed  was  erroneous  because  there 
had  been  no  proper  hearing  on  the  merits 
In  view  of  Rev.  Laws  1010.  §§  4SC7.  4800, 
and  would  be  modiQe<l  so  as  to  make  it  a 
Judgment  granting  a  temporary  Injunction. 
Cbastain  v.  Smith.  77  Okla.  18S,  187 
Pac  802. 

(1020)  Where  parties  procure  a  three- 
fourths  Cherokee  Indian  to  be  appointed 
guardian  of  his  minor  child,  for  the  purpose 
of  hQTinK  the  guardian  to  sell  the  estate  of 
his  wanl.  and  said  estate  is  sold  at  guard- 
ian's sale  and  the  sale  conflrmed  by  tbe 
county  court,  and  a  deed  is  executed  and  de- 
livered to  the  purchaser  and  no  part  of  the 
purchase  price  has  been  paid,  such  facts  con- 
stitute a  fraud  upon  tbe  estate  of  the  ward, 
and  tbe  sale  may  be  set  aside  In  an  action 
by  the  ward  against  the  purchaser,  or  any 
other  person  wbo  acquires  rights  in  said  land 
with  knowiodge  or  notice  of  such  fraud. 

Olory  V.  Ragb.v.  7»  Okln.  t.TS,  188  Pac 
8SL 

(1021)  Where  a  puriwrted  deed  by  the 
guardian  of  a  ward's  property  recited  among 
other  things  erroneously,  payment  of  a  cash 
consideration,  there  was  a  fraud  upon  the 
estate  of  the  ward  and  the  sale  may  be  set 
aside  in  an  action  of  the  ward  against  the 
purchaser  or  any  otber  person  who  acquired 
rights  in  said  hind  with  knowledge  or  notice 
of  such  fraud. 

Tootle  V.  Payne.  82  Okla.  178.  100  Par. 
2(0. 

S  55.   CoUateral  attack. 

Bee  9  41. 

Hockey  v.  Winstock.  43  Okla.  758.  144 
Pac.  372. 
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A  dwrce  cunlinniin;  a  s;ile  itt  pub- 
lic Jiiu'ticin  l>.v  the  titiantiaii  nf  liis  w.-iril's 
ic;il  cstiite,  iiiiule  ii  luvtriii:;  (if  liie  re- 

turn, ln"rm:;iit  on  licfore  the  lirst  »l;iy  ot  tiie 
next  term  uf  tltt'  i-cmiity  t-imrt  Jiflcr  such  sale, 
Ik  not  I'enilereil  vttul  uii  cctiatei'ii)  iittsick,  lie- 
mUMf  iiuticp  ttt  siicli  licarhw  was  ;;iv('ii  mily 
■line  ihiyy.  InKtoiil  of  ten.  as  tliiv.'leil  h,v 
<»riler  of  the  coiiit.  (ixhij:  tlii'  (hUf  of  sucii 
licariuK.  and  as  provhlfnl  h.v  {!§  IWJ.  K'Hi". 
WilsonV  Uev.  &  Ann.  Stat.  I!io;t. 

Haves  v.  MuIUmi.  2r»  (»kl«.  fi7n,  Hi7  Tae. 
433. 

(1011)  I'ailuro  of  Buardirin  to  give  notice 
of  his  iiitciillori  to  niiike  iiiiiili<-atioii  tor  an 
order  to  sell  war<1"n  re;il  est.ile  di^cs  not 
render  the  order  of  sale  i-oid  of  eolhiteral 
llttiK•i^. 

Siuide  \.  MorJuii.  2s  Olila.  :tsi.  114  I'ac. 
724. 

(J!»1I)  .\  [irfvalc  sale  of  the  liind  of  a 
ndnor  hy  IiIh  guardinii  for  inve.«tinent  under 
the  T>ntvi«ioHs  of  ^lansf.  IMfr..  §5  :tr>11 
rind-  Tej'.  Ann.  St:if,  isiiit.  55  -JHC.  2l"7). 
nmde  innler  oi  iler  of  con  i  t  iiml  run<ii  incil 
hy  the  eonrt.  if  irrccuhir.  Is  not  voiil  on 
ttdlaleral  attacl;. 

Simde  V.  Sloi-ton,  2X  Okln.  :is|.  114  Vnc. 
724. 

Whei"e  a  petition  in  a  -suit  to  ipiict 
title  to  cci-tiiin  himl  alh'i;cs  tint  an  *tr'!cr 
of  court  (lii ccMoj:  a  cimnli.ni  (n  sell  l;tiul 
w.'is  procured  hy  fraud,  and  iirays  fo  )tavc 
the  order  of  sale  anil  sulwiHinent  orders  np- 
provinj;  the  .sale  cau<*elled.  the  suit  Is  a  "di- 
n'ct  nttack"  on  the  orders  anil  not  a  "col- 
lateral attaek," 

IJrowii  r.  Trent.  :»i  Okla.  li-'Kl.  12s  I'ae. 

(I!t1."n  A  irn:H'di«irs  dccil  will  not  iie  held 
void  on  a  collateral  Jitr  ick  merely  licriiiisc  the 
lietition  of  the  irn:tnli;iii  to  sell  ilic  real 
estate  of  his  ward  defcrlivcly  st  ites  (he  ex- 
istence of  tin-  conditions  under  wliicli  the 
statute  Jiutlioriiies  the  sale. 

Cowan  V.  IIuhlMinl.  .in  Okhi.  Ii71.  131 
Pac.  078. 

(l!Hr»)  Where  a  cuaiilian's  deed  is  voi<l, 
and  the  sale  under  which  it  was  executed  a 
nullity,  and  the  rlFihts  of  no  innoetMit  third 
Iierson  lias  InterventHl.  the  di-cd  anil  sale 
under  whteh  it  was  executed  may  1«'  at- 
tacked cuHatcrally. 

Itui'ton  V.  <'oni)iton.  TiO  (Ikla,  .'Iliri. 
I'ac.  1080. 

)  1!)l(i)  AVhere  a  suit  is  toomrlit  for  ihrni- 
a«es  for  the  nitpropriation  of  hind  for  riiilif 
of  way  piirpo-'cs.  mid  the  defense  is  niatlc 
tlmt  a  jirctltce-;^!!!-  of  the  ilclenthiiit  hiul  pnr- 
ciijised  the  land  at  sn;irdi;tii's  s;ite,  bnt  tl^e 
sale  had  hcen  set  ashle  for  want  of  pnynieiit 
of  the  hid.  tin'  judfrnn-nt  setting  aside  such 
side  .'ind  conKrmntion  eaii  not  he  att'icked 
ecllaterally. 

MnskoKOP  Kleetric  Traction  <"'o,  v.  Mad- 
diu.  00  Okln.  :i22,  l.V.  I'ac  r>AO. 


(lint;)  Where,  in  an  action  in  ejectment, 
the  plaintiff,  in  order  to  prove  title  to  berselr, 
Hss.iikHl  liie  v:ili.Uty  of  the  re<'ord  of  the 
county  court,  iippointln};  for  her  a  iiuiirdian. 
who  Ds  such,  iiuisuaiu  to  an  order  of  the 
court,  had  suhsequeatly  »old  aud  conveyed 
tiie  laud  in  coutruversy  to  one  of  the  4le- 
feiidaiits.  it  was  held  that  such  was  a  cultat- 
eral  attack  and  that  the  nt-ord.  heiiiR  one 
of  a  i-ourt  of  ;:eiier.'il  Jurisdietiun.  as  to  |)n>> 
hate  ina tiers  could  not  he  impeached  by 
tiny  evhlenrc  or  alleu'atlon  that  the  guard- 
ian apiNdmed  by  the  county  court  was  him- 
self, at  the  time  of  such  apiKtiutmeut,  a 
minor. 

.Johnson  V.  JohuHon,  (X>  Okla.  2<>C,  130 

Pac.  1121. 

(ll'Kil  .\  Judgment  of  a  county  court  a\> 
iioHitinjr  a  ::uanU!in,  and  thereafter  ordering 
u  sale  of  the  minor's  land,  both  the  Jiid^- 
nuMtt  and  the  pi'uceeiliujEK  leadlug  up  to  it. 
heiu};  refiular  uiKiii  their  face.  Is  uot  subject 
to  eoll.-iteral  attaek  in  an  action  of  ejectment 
hy  the  ndnors  to  recover  the  land,  uiiou  the 
^M'ound  that  the  minors  at  the  time  the  guard- 
i;in  WIS  aitiiointeil  were  not  residents  of 
the  i-oiuity  in  which  the  guardian  was  so  np- 
[■ointed. 

Kcott  V.  Abraham,  «►  Okla.  1«,  151)  Pac. 
270. 

After  a  eounty  court  obtains  Jurlsilictlon 
of  a  tcuardiansbir*  sale  proeceiltng,  all  ir- 
regularities aud  defects  between  the  aciiuire- 
meiu  of  Jurisdiction  and  the  order  of  cun- 
lirnialion  are  cureii  by  the  order  of  con- 
lirni.ition.  to  the  extent  that  the  order  of 
eiinfirmation  may  not  be  collaterally  at- 
tacked on  account  of  such  irrexuiaritiea : 
but  this  ride  does  not  extend  to  jurisdictional 
matters. 

(lltUi)  Winters  v.  Oklahoma  Portlnnd 
(VMiciit  Co.,  (!5  Okla.  132.  1114  I'ac. 
in;5 ;  I  liH!> )  Tucker  v.  Irf>ouard,  IG 
Okla.  Ifl,  183  Pac.  007. 

(1017)  Where  the  i)roceeiUnK8  of  tlio  coun- 
ty court  apiioiiiting  a  guatvlian  for  certain 
minors,  aud  theivafter  ordering  n  sale  of 
the  lands  of  said  minors,  are  regular,  the 
record  can  not  be  collaterally  attacked  in 
an  action  to  foreclose  a  mortgage  uiion  sjiid 
hinds,  executed  liy  the  purchaser  at  the  guard- 
ian's sale,  in  Mie  nhscnce  of  fraud. 

Ijincley  v.  iMml,  (Vs  Okla.  — ,  171  Pac. 
471. 

(101>*)  Wiu're.  in  an  action  to  recover 
IH)s.siiHslon  aud  quiet  title  to  hinds,  the  plain- 
tin'  In  order  to  establish  title  in  herself,  as- 
sailed the  record  of  the  eimnty  eonrt  ap- 
pointing a  guardian  for  lior.  who  as  sut-h. 
pursu.mt  to  the-  order  of  the  court,  there- 
after conveyed  the  lands  in  suit  to  the  gniu- 
tor  of  defeiidiuit.  it  was  held  that  such  con- 
stituted a  collateral  attack. 

KiuL'  v.  Mitchell,  69  Okla.  — ,  171  l»ae. 
72,5. 

(lOlN)  In  a  collateral  attack  on  a  guanl- 
iau's  deed  aud  the  sale  liroceeilings  of  a 
county  court,  the  scope  of  inquiry  is  confined 
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to  the  question  as  tn  whether  the  c>onnt7 
court  bad  Jurisdiction  of  such  proceedings. 
Welch  V.  Focht.  67  Okla.  — ,  171  Pac. 
7S0. 

(1918)  A  gnardlan'B  petition  for  the  sale 
of  his  ward's  reol  estate  disclosed  that  the 
ward  has  no  pergonal  property  or  estate, 
that  be  owned  the  real  estate  described  In 
tbe  petition,  nnd  that  no  Income  was  derived 
therefrom,  allesed  tbat  it  was  necessary  to 
sell  said  real  estate,  and  prayed  for  an  order 
of  sale,  but  did  not  affirmatively  allege  the 
statutory  grounds  for  tbe  sale.  Tbe  order 
of  sjtle  recited  that  "upon  due  examina- 
tion and  consideration  of  said  petition,  and 
after  a  full  hearing  ou  the  same,  and  upon 
due  consideration  of  the  proofs  offered  In 
said  matter,  tbe  court  finds  that  tbe  sale 
of  all  tbe  real  estate  belonging  to  said  ward, 
mentioned  In  said  petition  and  hereinafter 
described.  Is  necenary  for  the  purpose  of 
properly  maintaining,  supporting,  and  edu- 
cating said  minor;  the  father  of  said  minor 
being  wholly  unable  to  do  so.  and  for  the 
best  Interest  of  said  ward."  Held  tbat  aald 
sale  proceedings  were  not  void  on  collateral 

Welch  V.  Focht  87  Okla.  — ,  171  Pac. 

7aa 

(1819)  A  probate  sale  will,  be  given  the 
same  credit,  force  and  effect  of  any  other 
Judicial  salft 

Ansley  v,  Ganlt.  72  Okla.  — .  17!)  Pac. 
16. 

(1919)  Where,  In  an  action  to  recover 
possession  and  quiet  title  to  lands,  the  plain- 
tiff, in  order  to  establish  title  In  herself, 
.lasailed  tbe  record  of  tbe  county  court  ap- 
pointing a  guardian  for  her,  who,  as  such, 
pursuant  to  the  order  of  the  court  there- 
after conveyed  the  lands  In  suit  to  the  gran- 
tor of  defendant,  held,  tbat  such  constituted 
a  collateral  attack. 

King  V.  Shults.  72  Okln.  — .  ISO  Pac. 
560. 

§  56.  Rights  and  liabUitieB  purchasers. 

See  ft  52. 

In  re  Standwaitie's  Estate,  73  Okla.  — , 
175  Pac.  642. 

See  S  36. 

Galues  v.  Montgomery'.  S2  Okla.  275.  200 
Pac.  219. 

(1915)  One  who  purchases  from  the  ven- 
dee of  a  guardian's  sale  must  take  notice, 
at  his  i)erll,  of  the  authority  of  the  guard- 
ian to  make  the  sale;  and  if  sufficient  facts 
appear,  or  are  suggested  by  the  record.  In 
connection  with  other  circumstances  which 
are  brought  to  his  notice,  to  put  a  reason- 
ably prudent  man  on  inquiry,  and  he  neg- 
lects to  make  such  Inquiry,  he  will  be  held 
to  have  actual  knowledge  of  tbe  (>hannel 
through  which  his  grantor  claimed  title,  and 
that  her  grantor  in  tbe  guardian's  deed,  un- 
der which  she  held,  was  in  fact  her  hus- 
band. 

Burton  T.  Couipton.  ~>0  Okla.  3«r>.  150 
Pac.  1080. 

(28— Okla.  8.) 


(1016)  A  purchaser  at  a  guardian's  sole, 
all  the  proceedings  relating  thereto  being 
regular  upon  their  face,  niuy  not  be  ousted 
by  this  title  by  reason  of  fraud  of  the  guard- 
ian inducing  such  sale,  where  tbe  purchaser 
did  not  partlciitote  in  or  have  knowledge  of 
such  fraud. 

Scott  V.  Abraham.  60  Okla.  10.  159  Pac. 
270. 

(1916)  Where  lands  belonging  to  minor 
wai-ds  were  ordered  sold  for  cash,  and  were 
purchased  at  sale  by  associates,  who  before 
conveyance  sold  land  to  defendant  at  an 
advance,  of  which  $15,000  was  obtained  by 
negotiating  loan  on  land,  the  balance  by 
other  property  and  second  mortgage  lien 
notes,  and  cash  purchasers  in  securing  title 
to  minors  lands,  the  conveyances  were  void. 

Pyeatt  v.  Bstus.  72  Okla.  — .  179  Pac, 
42. 

(lOlG)  Where  conveyances  to  purchasers 
at  guardians  sale  and  by  them  to  a  pur- 
chaser were  executed  In  office  of  attorney  tor 
loan  companies,  and  such  attorney  passed 
upon  title  and  thereby  obtained  Information 
that  full  purchase-price  of  land  was  not  paid 
In  cash  according  to  courts  order  for  sale, 
sufficient  by  use  of  reasonable  diligence  to 
carry  knowledge  of  all  facts,  the  companies 
were  not  innocent  bona  flde  Incumbrancers 
withoirt  notice. 

Pveatt  v.  EstUB,  72  Okla.  — .  1T9  Pac. 
42. 

(1910)  I'nder  a  guardians  sale  which  was 
ordere<l  to  be  made  for  cash  where  the  pur- 
chaser transferred  to  another  who  had  suf- 
ficient facts  to  put  a  pmdent  person  upon 
inquiry  such  purchaser  Is  not  a  parchaser 
without  notice^ 

Pyeatt  v.  Estus,  72  Okla.  — .  179  Pac. 
42. 

(1917)  In  an  action  by  a  ward  to  avoid 
the  purchase  of  real  estate  for  the  ward  by 
bis  guardian  because  of  fraud,  and  to  recover 
the  value  of  the  wards  real  estate  from  the 
person  to  whom  It  was  exchanged,  the  meas- 
ure of  tbe  damages  of  the  ward  is  the  value 
of  bis  real  estate,  at  the  time  of  the  ex- 
chance,  less  any  moneys  received  by  the 
guardi^m  of  the  w.ird  in  such  exchange  as 
boot  betwera  the  properties,  with  l^al  in- 
terest from  said  time,  and  less  all  rents  and 
profits  received  by  the  ward  for  the  real 
estate  exchanged,  above  the  necessary  repairs 
and  expenses  of  said  real  estate,  and  re- 
maining in  the  hands  of  the  ward  at  tbe 
time  lie  reached  majority  or  at  the  time  he 
seeks  to  avoid  such  exchange  during  mi- 
nority. 

Perkins  v.  Mlddleton,  66  Okln.  1,  166 
Pac.  1104. 

(1917)  Because  of  fraud  by  a  guardian 
in  the  sale  of  the  ward's  real  estate,  snch 
proceedings  are  voidable,  and  the  ward  Is 
entitled,  in  an  action  against  the  persons 
so  acquiring  his  lands,  with  knowledge  or 
notice  of  such  fraud,  to  recover  the  proceeds 
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of  the  ward's  real  estate  when  the  same  has 
beeu  conveyed  to  an  Innocent  purchaser. 
Perkins  t.  Middleton,  60  Okla.  1,  166 
Fac  U04. 

A  Koardian's  deed  of  his  ward's  property- 
is  Tolilable  only  and  not  void  when  the 
guardian  has  not  received  the  purchase- 
money  and  conveys  title  to  the  purchaser. 
(1918)  F.  B.  CoUlns  Inv.  Co.  v.  Walde, 
70  Okla.  — ,  173  Pac.  835;  (1918)  P. 
B.  Collins  T.  Walde,  70  Okla.  — ,  175 
Pac.  229. 

(1918)  A  purchaser,  or  incumbrancer, 
from  the  vendee  of  a  guardian's  sale,  with 
notice  of  such  fraud  aa  renders  the  sale  void 
Is  not  an  innocent  purchaser,  even  though 
he  pays  a  valuable  consideration.  The  essen- 
tial elements  which  constitute  a  "bona  fide 
purchase"  are  valuable  consideration,  ab- 
sence of  notice,  and  the  presence  of  good 
faith. 

Winsted  v.  Shank,  68  Okla.  — ,  173  Pac. 
1041. 

(1918)  A  sale  of  reiil  estate  by  a  guard- 
ian under  the  order  aud  subject  to  the  con- 
flrmatlou  of  the  county  court  la  a  Judicial 
sale,  and  the  rule  of  cavent  emptor  applies 
to  a  purchaser  at  such  sale. 

In  re  Standwaltie's  Estate.  73  Okla. 
176  Pac.  542. 

(1918)  In  case  land  of  a  mluor  is  sold  by 
the  guardian,  the  purchaser  and  alt  others 
afterward  dealing  with  the  land  are  charged 
with  notice  of  the  prolmte  proceedings 
through  which  the  sale  is  made,  also  of  the 
law  involved,  and  must  take  notice  that,  in 
case  there  are  deferred  payments,  the  same 
must  be  secured  by  a  first  lien  on  the  land 
sold. 

American  Inv,  Co.  v.  Brewer,  74  Okla.  — , 
181  Pac.  291 

(1919)  Where  orders  of  the  probate  court 
confirming  the  sale  of  a  minor  Choctaw  In- 
dian's land  by  his  guardian  no  action  will 
be  taken  to  avoid  such  condrmation  to  the 
prejudice  of  an  Innocent  purchaser  for  value. 

Penny  v.  Alliance  Trust  Co.,  259  Fed. 

(1^)  Where  the  probate  proceedings,  as 
disclosed  by  the  records,  are  regular,  and 
guardian's  sale  of  real  estate  for  cash,  and 
the  purchaser  at  such  sale  executes  a  mort- 
gage upon  sjiid  lands,  the  Hen  of  the  mort- 
gagee will  not  be  defeated,  uiwn  proof  that 
the  sale  was  not.  in  fact,  made  for  cash, 
but  by  an  exchange  of  other  real  estate, 
where  the  mortirueee  did  not  participate  In 
this  fraud,  or  have  notice  sulflcient  to  put 
him  upon  Inquiry. 

Vose  V.  Penny.  78  Okla.  238.  190  Pac. 
07. 

(1921)  Where  a  sale  of  a  minor's  land 
is  held  to  be  fraudulent,  and  subsequent  pur- 
chaser, as  against  an  attack  upon  such  sale, 
sets. up  the  defense  of  bona  fide  purchase, 
the  burdra  la  upon  such  one  to  prove  that 
he  is  an  Innocent  purchaser  within  the  defi- 


nition of  that  term.  This  is  so  since  none 
of  the  dements  of  an  innocent  purchaser 
are  presumed  In  the  face  of  an  admitted 
fraudulent  sale  of  a  minor's  laud.  E\ea 
the  recital  of  a  consideration  In  tiie  con- 
tend Ing  purchaser's  deed,  while  prima  tacle 
evidence  of  a  paid  consideration  as  between 
him  and  his  Immediate  grantor,  is  no  such 
evidence  as  against  the  defrauded  ward, 
and  the  burden  Is  upon  the  purchaser  to 
prove  actual  payment 

Tootle  T.  Payne,  82  Okla.  178,  199  Pac 
201. 

§  57.   LiabiliticB  of  guardians. 

(lUlG)  Where  a  purchaser  in  good  faith 
iit  a  void  guardiau's  sale  pays  the  purchase- 
jirice  thereof  to  the  guardian,  the  said  guard- 
ian holds  the  same  as  a  trust  fund  for  the 
use  and  benefit  of  the  purchaser,  and  where 
the  title  to  said  property  falls  on  account 
uf  the  proceedings  being  void,  it  is  the  duty 
of  the  guardian  to  refund  the  money  to  the 
purchaser;  and  any  party  with  knowledge 
of  the  trust  receiving  any  iiart  thereof  ac- 
quires no  title  to  said  fund  as  against  the 
true  owner,  and  an  action  to  recover  the 
same  In  favor  of  the  true  owner  will  lie 
against  the  party  to  whom  said  fund  was 
rransferred  contrary  to  the  trust 

Brook  V.  Wertz.  61  Okla.  238,  160  Pac. 
903. 

§58.  Mortgage. 

(1917)  Where  all,  the  proceedings  are 
regular  upon  their  fac^  and  the  purchaser  at 
such  guardian's  sale  executes  a  mortgage 
ui>on  said  lauds,  the  lien  of  the  mortgagee 
uiay  not  be  defeated  for  fraud  affecting  the 
sale  where  the  mortgage^  did  not  participate 
therein  or  have  notice  (ft  knowledge  thereof. 
Langley  v.  Ford.  68  Okla.  — ,  171  Pac 
471. 

§  59.  Lease. 

A  lease  granting  oil  and  gas  privities, 
made  by  the  guardian  of  a  minor,  permis- 
sion of  the  court  having  first  been  obtained 
thereto,  and  such  lease  having  been  ap- 
proved and  confirmed  by  the  court  though 
.without  the  preliminary  notice  essential  for 
the  order  of  sale  and  confirmation  of  the 
same  In  case  of  the  sale  of  real  estate  of 
minors  by  guardians,  is  valid  against  a  cot 
lateral  attack. 

(1912)  Duff  V.  Keaton,  33  Okla.  92;  124 
Pac.  291;  (1912)  Allen  t.  Midway  OU 
&  Gas  Co..  38  Okla.  91,  124  Pac  296. 

A  lease  granting  oil  and  gas  mining  privi- 
leges for  a  term  of  years  is  not  a  "sale  of 
realty"  as  contemplated  by  Oomp.  Laws  1909, 
t  5314. 

(1912)  Duff  v.  Keaton,  33  Okla.  92,  121 
Pac  291;  (1912)  Allen  v.  Midway  OU 
&  Gas.  Co.,  33  Okla.  91,  124  Pac  2D6. 

(1912)  Under  Ind.  Ter.  Ann.  Stat  18D9, 
I  2398,  empowering  the  United  States 
courts  sitting  as  probate  courts  to  autborlxe 
H  guardian  to  lease  the  lands  of  a  minor, 
and  IS  2405-2407,  authorizing  the  pn^te 
court  to  lease  for  reinvestment,  a  lease  of  a 
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minor's  Innrt  hy  order  of  conrt  was  valid, 
tlion^ti  extended  beyond  minority;  and  tbc 
United  States  courts  sitting  as  courts  of 
chancery  could  approve  it. 

Cowles  T.  Lee.  86  Ofela.  169.  128  Pac. 
688. 

(1012)  Under  Ind.  Ter.  Ann.  Stat.  1W»9, 
9S  2402,  2406,  an  order  of  court,  on  appHca- 
tlou  of  a  ^ardlan,  directing  tbe  lease  of  the 
ward's  real  estate  for  Investment  to  a  nnmed 
person  under  speclfled  terms,  constituted  a 
confirmation  of  tlie  lease,  whtcta,  if  Irregu- 
lar, was  not  subject  to  collateral  attack. 
Cowles  T.  T^.  30  Okla.  150.  128  Pac. 

(1016)  Under  Const,  art  7.  SS  11-13,  and 
Ror.  Laws  1910,  SS  3330,  6547.  6G69,  the 
connty  court  baa  authority,  where  he  deems 
It  for  the  best  Interest  of  the  ward's  estate, 
to  order  the  euardian  to  execute  a  gas  and 
oil  lease  for  a  period  extending  beyond  the 
minority  of  the  wnrd. 

MaUen  v.  Ruth  Oil  Co.,  230  Fed.  497. 

(1916)  A  guardian  who  has  executed  an 
oil  and  gas  mining  lease  under  order  of  and 
with  the  approval  of  the  county  court  has 
no  power  to  thereafter  modify  the  terms  of 
the  lease  by  bis  act  alone,  without  the  np- 
proval  of  the  county  court,  nor  will  the 
guardian's  statement,  to  the  effect  thnt  the 
lease  is  modified,  bind  the  minor. 

Ardlzzonne  v.  Archer.  —  Okla.  — ,  160 
Pac.  446. 

8  60.  Proceeds. 

(1018)  Under  Rev.  Lhws  1010.  S  6509.  the 
county  coart  has  authority  to  make  an  order 
authnrizing  the  gunrdian  to  Invest  the  pro- 
ceeds of  sale  and  any  other  of  his  ward".s 
money  In  bis  hands  in  real  estate,  but  doe^ 
not  clothe  the  county  Judee  with  Jurisdiction 
to  make  an  order  authorizing  the  gunrdliin 
to  contract  debts  or  obligations  for  the  pay- 
ment of  which  the  waM's  estate  and  he, 
personally,  are  bound. 

TawItB  V,  Hopkins,  70  Okla.  — ,  174  Pac. 
267. 

(1918)  It  is  the  duty  of  a  purchaser  of 
real  estate  at  a  guardian's  sale  to  pay  the 
amount  of  the  pnrchnse-prlce  Into  the  hand:^ 
of  the  guardian  according  to  the  purport  of 
the  order  of  sale,  and  such  payment  can  not 
be  made  by  the  purchaser  paying  the  per- 
sonal obligations  of  the  guardian  and  dednct- 
Ing  the  amount  thereof  from  the  purchase- 
price. 

Harris  v.  Wilcox,  73  Okla.  — .  175  Pac. 
362. 

(1018)  Where  a  purchaser  of  real  estate 
at  «  guardian's  sale  diverts  the  procee'lfl 
of  sate  hy  paving  the  personal  obligations 
of  the  gunrdinn,  a  suit  hy  the  minor  will 
lie  to  recover  the  purcbaae-prlce  of  the  land 
and  to  foreclose  a  vendor's  Hen. 

Harris  v.  Wilcox,  78  Okla.  — .  176  Pac. 
362: 


WARD,  III,  IT.  .  tfll 

nr.  ACnONSw 

i  61.  Rights  of  action  between  gnardian  and 
ward. 

(1900)  There  Is  no  cause  of  action  against 
one  who,  as  guardian  of  the  estate  of  plain- 
tiff and  her  ward,  had  collected  moneys  due 
them,  when  no  proceedtnga  had  previously 
been  had  In  the  probate  court  for  the  settle- 
ment of  the  guardianship. 

Campbell  v.  Scott  3  Ind.  Ter.  462,  58  S. 

w.  7ia 

§  62.  Rights  of  action  by  guardian  or  ward 
or  both. 

(1017)  Where  a  petition  avers  that  the 
plaintiff  Is  the  duly  appointed,  qualified,  and 
acting  guardian  of  certain  minors,  to  which 
an  unverified  answer  is  filed,  such  guardian- 
ship Is  admitted,  and  such  guardian  In  her 
own  name  may  maintain  an  action  for  prop- 
erty belonging  to  her  wards  without  Joining 
them  as  paities  In  the  action. 

Kerr  v.  McElnney.  68  Okla.  — ,  170  Pac. 
6SSu 

S  63.  Time  to  sne  and  limitations, 

(1916)  Where  land  Is  sold  by  a  guard- 
ian under  order  of  the  probate  court  the 
purchaser  thereof,  after  the  lapse  of  five 
years  from  and  after  the  date  of  the  record- 
ing of  the  guardian's  deed.  Is  not  barred  by 
the  statute  of  limitations,  under  Rev.  Irf»ws 
1910,  S  4655.  subd.  2.  from  bringing  suit 
against  one  who  is  and  has  been  In  possea- 
sion  thereof  for  more  than  one  year,  taking 
the  rents  and  profits  therefrom  and  claiming 
to  be  the  owner  thereof  under  a  title  having 
no  relation  to  the  guardianship  proceedinga. 

Drennan  v.  Harris.  —  Okla.  — ,  161  Pae. 
781, 

Where  a  minor's  property  has  been  sold 
at  a  void  or  fraudulent  guardian's  sale,  and 
a  guardian's  deed  executed  and  filed  of  rec- 
ord, and  such  grantee  and  those  claiming 
under  blm  remain  continuously  In  posses- 
sion thereof  thereafter,  the  minor's  cause 
of  action  la  not  barred  hy  reason  of  Rev. 
I^ws  1!>10,  8  4V>55,  suM.  2.  within  five  years 
after  the  recor'llng  of  the  deed,  but  by  vir- 
tue of  Rev.  Lf.ws  1910.  §  46.W.  the  minor 
may  beein  an  action  tn  set  aside  sali  sale 
at  any  time  prior  to  two  years  after  his 
legal  disability  Is  removed. 

(1920)  Olory  v.  Raihy.  70  Okla.  155.  188 

Pac.  881 ;  (1920)  Wray  v.  Howard.  70 

Okla.  223,  102  Pac.  684. 

S  64.  Termination   of   gnardianship  pending 

action. 

(1917)  Wbere  an  notion  Is  broucht  by  a 
guardian  on  n  promissory  note  made  to  her 
as  such  guardian,  the  fact  that  her  wards 
prior  to  the  bringing  of  the  action  upon  such 
note  reached  their  majority  or  have  married 
Is  not  a  defense  to  Hild  action  or  ground  for 
Its  abatement. 

Kerr  v.  McKInney,  69  Okla.  — ,  170  Pac. 
686. 

165.  Evidence. 

(1916)  Tlie  burden  Is  on  a  gunrdian  to 
prove  all  circumstances  of  knowledge,  free 
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consent,  good  faith,  and  absence  of  Influence 
whtcli  alone  can  oTercome  presamptlcm 
that  dealings  between  him  and  his  former 
ward,  over  whom  be  still  Iiau  influence,  are 
fraadnlent. 

Daniel  r.  Tolou,  53  Okl^t.  666,  157  Pac. 
706. 

(1918)  In  a  transuctlon  between  guardian 
and  ward  at  or  near  tbb  lime  of  emancipa- 
tion, eqolty  casts  upon  tlie  guardian  the  bur- 
den of  showing  that  the  transaction  was 
understood,  was  fair  and  reasonable  and  no 
advantage  taken. 

Williams  V.  Canary.  249  Fed.  344. 

(1910)  In  an  action  by  a  ward  to  set 
aside  a  mortgage  wrongfully  given  hy  the 
guardian,  a  finding  that  facts  existeil  sufll- 
clent  to  put  the  mortgagee  on  inquiry  and  to 
charge  him  with  notice  of  the  guardian's 
fraud  held  not  against  the  clear  weight  of 
the  evidence. 

Cashing  r.  Choate.  7T  Okla.  00,  1S6  Pae. 
481. 

1 66.  Judgment. 

(1916)  In  an  action  against  sereral  mi- 
nor defendants  who  defended  by  their  legal 
guardian,  who  was  also  their  ^nrdian  ad 
litem,  there  being  uo  evidence  to  support  an.T 
Judgment  against  one  of  said  defendants, 
a  Judgment  affalni^t  the  legal  guardian  and 
guardian  ad  litem  of  nil  of  the  defendants 
will  be  reversed. 

Folsom  T.  Mullen,  56  Okla.  550,  156  Pac. 
828. 

(1918)  Where  In  an  action  against  K.  B 
J.,  guardian,  on  an  attachment  bond  signed. 
"D.  B.  J.,  Ouardlau,"  the  plaintiff  recovers 
a  Judgment  against  E.  B.  J.,  guardian,  snch 
Judgment  conhtitutes  n  personal  Judgment 
against  the  guardian,  and  does  not  constitute 
a  chaise  against  the  person  or  estate  of  the 
ward. 

Jones  V.  Johnson,  73  Okla.  — .  178  Pnc. 
984. 

S  67.   Appeal  and  error. 

(1910)  The  conditions  upou  whldi  a 
guardian,  who  has  given  bond  as  required 
by  law,  may  appeal,  are  prescribed  by  stat- 
ute, and  the  county  courts  can  not  require 
such  guardian  to  give  an  additional  bond 
to  the  adverse  mrty  as  n  condition  prece- 
dent to  the  right  of  appeal. 

In  re  Johnson,  72  Okla.  — ,  179  Pnc. 

605; 


V.  ACCOUNTING  AND  SETTLEMENT. 

i  68.    Duty  to  account  in  general, 

fl9I8)     It  is  within  the  provhi'-e  of  tlie 
county  court  to  require  guardians  to  settle 
the  accounts  of  their  wanls  even  after  the 
letters  of  guardlanstrip  have  been  revoked. 
Driakill  V.  Quiun,  69  Okla.  — ,  170  Pac. 
49S. 

§  69.  Jurisdiction  ot  courts. 

Where  a  guardian  dies  without  an  account- 
ing and  settlement  of  his  affairs  as  guardian 


having  been  made  In  the  county  court,  his 
former  ward  may  maintain  an  action  in 
the  su{ierlor  or  district  conrt  against  bts 
personal  representatives  and  the  soretteB 
on  bis  bond  us  guardian  for  such  accounting 
and  settlement. 

(1920)  liquitable  Surety  Co.  v.  Sapp,  77 
Okla.  219,  187  Pac.  916;  (1921)  South- 
em  Surety  Co.  v.  Hatch.  81  Okla.  542, 
liW  Pac.  542. 

(1921)  Where  a  guardian  dies  without 
an  accounting  and  settlement  of  his  affairs 
as  guardian  having  been  loade  In  the  county 
court,  such  settlement  and  accounting  can 
only  be  had  in  a  court  possessing  the  power 
Hiut  Jurisdiction  of  a  court  of  equity  by  pro- 
ceeding against  the  executors  and  other  nec- 
essary parties. 

Southern  Surety  Co.  t.  Hatch.  81  Okla. 
36,  196  Pac  542. 

S  70.  Proceedings  for  accounting. 

(1912)    It  is  Within  the  province  of  the 
county  court  to  require  guardians  to  settle 
the  accounts  of  their  wards  even  after  the 
letters  of  guardianship  have  been  revoked, 
litle  Guaranty  &  Surety  Oo.  t.  Sllnker, 
35  Okhi.  128.  128  Pac.  696. 

(191S)  In  the  settlement  of  a  guardian's 
account  in  the  county  court  having  Jurisdic- 
tion thei-eof.  the  surety  upon  bis  booA  as 
guardluu  is  not  a  necessary  party  to  such 
proceeding  or  entitled  to  notice  thereof,  and, 
in  the  absence  of  fraud.  It  is  conclusire  as 
to  the  adjudication  therein  made. 

Southern  Surety  Co.  t.  Jefferson,  73 
Okla.  — ,  174  Pac.  563. 

9  71.   Actions  for  accoonting. 

(lOlS)  Where  a  guardian  dies  without 
an  accounting  and  settlement  of  bis  affairs 
us  guardian  hiU'ing  been  made  in  the  county 
court,  such  settlement  and  accounting  can 
only  be  had  in  a  court  possessing  the  power 
and  Jurisdiction  of  a  conrt  of  equity  by  pro- 
ceeding against  the  executors  and  other  nec- 
essary  parties. 

Title  Gunrautv  &  Surety  Co.  of  Scran- 
ton,  Pa.,  v.  Burton,  67  Okla.  — .  170 
Pac.  1170. 

§  72.  Compensation. 

S  73.   In  generaL 

(1021)  A  court  may  disallow  certain  ^- 
pendltures  purjiorting  to  hare  been  made 
by  the  guai'dlan  after  the  ward  became  of 
age  under  the  Ibets  as  disclosed  in  the  ox^n- 
ion. 

In  re  I^is'  Estate.  81  Okla.  240.  196 
Pac.  341. 

S  74.   VoncfaerB  and  proof  of  payment. 

(1921)  By  virtue  of  Rev.  Liiws  1910. 
i  05ti5m  and  rule  2  of  the  Supreme  Court 
(171  Pac.  vil),  a  guardian  In  rendering  his 
account  Is  required  to  attach  receipts  and 
vouchers  to  his  report  for  all  charges,  debts, 
claims,  and  expenses  which  he  has  paid,  ex- 
cept such  as  come  within  the  proTlsIons  of 
Rev.  Laws  1910,  S  6438. 

In  re  I^wis'  Estate.  81  Okla.  240.  196 
Puc.  341. 
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8  75.  Hearing  or  r^erence. 

iW18)  Wbere  ^ireptions  are  flled  to  the 
fimtl  report  of  u  murdlAn.  awl  the  correct- 
ness of  previous  reports  durlog  the  entire 
period  of  his  guardianship  are  properly  chal- 
lenged, it  becomes  the  duty  of  the  county 
court  to  bear  and  determine  the  controversy 
thus  raised,  and  render  such  Judgment  as  the 
facts  and  circumstances  Justify. 

Tilman  v.  TUman.  —  Okla.  — ,  17T  Pac. 
6D& 

I  76.  Review. 

(1918)  Fucts  In  the  instant  cnse  exam- 
ined, and  held  that  the  trial  court  commit- 
ted no  error  prejudiciiil  to  the  appellant  in 
reducing  in  amount  Items  for  which  the 
guardian  in  his  final  report  aslced  ci'edlt  and 
to  which  objections  were  flled. 

In  re  Bates*  Guardian^Ip.  70  Okla. 
174  Pac.  743. 

(1921)  It  is  not  error  for  the  court  to 
surcharge  the  guardian  the  amount  allowed 
the  guardian  for  services,  where  the  evi- 
dence disclosed  that  during  mid  time  the 
guardinn  had  been  wasting  .tnd  dissipating 
the  estate. 

In  re  Lewis'  Estate,  81  Okla.  240,  196 
Pac.  341. 

S  77.   Operation  and  effect. 

(1912)  A  guardian  will  not  be  i)ermit- 
ted  to  testify  la  a  niainier  to  Inipench  the 
final  settlement  of  his  guardian  fillip  accounts, 
regularly  made  by  the  county  court. 

Title  Guaranty  &  Surety  Co.  v.  Sllnker, 
.35  Okla.  128,  12S  Pac.  600. 

(1015)  The  order  and  decree  of  the  coun- 
ty court,  approving  an  amended  final  report 
of  a  guardian  was  held  to  definitely  deter- 
mine the  amount  due  the  ward  from  his 
guardian. 

Henry  v.  Melton,  46  Okla.  278,  148  Pac. 
7S0. 

(1915)  County  courts  are.  in  all  matters 
within  their  Jurisdiction,  courts  of  record, 
and  their  Judgments  upon  such  matters,  when 
not  ai)pe>ited  from,  are  final  determinations 

of  the  question ;  so,  where  in  the  final  settle- 
ment of  a  guardian's  account  the  court  finds 
the  ward  indebted  to  the  guardian  in  a  sum 
certain,  and  gives  Judgment  against  the  ward 
for  such  sum,  this  is  a  final  Judgment. 

Wakenian  v.  Peter,  ."S  Okla.  039,  152 
Pac.  455. 

(1916)  Generally,  an  order  of  a  county 
court  approving  the  final  report  of  a  guard- 
inn  is  concIU!«lve  on  both  the  guardian  and 
the  wai"d,  and  lnii>ervious  to  collateral  at- 
tack as  to  all  matters  properly  Included  in 
such  report;  yet  such  order  of  approval 
is  not  to  be  extended  by  mere  intendment 
to  matters  not  actually  or  necessnrily  em- 
braced in  the  report  and  determined  by  the 
order.  The  order  of  approval  la  not  an  ad- 
judication of  the  question  of  the  guardian's 
negligence  In  fnlling  to  collect  the  assets  of 


his  ward's  estate,  unless  that  matter  is  cov- 
ered by  the  report  approved. 

Dunleavy  v.  Mayfield,  56  Okla.  470,  156 
Pac.  1145. 

(10.IG)  A  valid  final  order  of  the  county 
court,  finding  only  the  amount  due  from  a 
guardian  to  his  ward,  is  binding  upon  both 
the  guardian  ami  bis  bondsmen  liable  there- 
for as  to  such  amount  due.  but  it  Is  not 
binding  as  to  whether  the  obligation  of  a 
particular  surety  covers  liability  for  a  de- 
falcation of  such  amount  by  the  guardian. 
Smith  V.  Gnmett.  62  Okln.  76.  161  Pac. 
1083. 

(1917)  The  approval  and  settlement  by 
the  county  court  of  an  annual  account  of  a 
giianllan  is  not  final  and  conclusive  upon  the 
ward.  Such  approval  and  settlement  of  an 
annual  account  by  the  county  court  Is  only 
prima  facie  evidence  of  its  correctness,  and 
such  account  Is  subject  to  re-examlnatlon 
u[>on  the  hearing  of  the  final  account  of  such 
guardian. 

In  re  Cobb's  Estate.  66  Okla.  53, 166  Pac. 
88S. 

9  78.   Actions  to  open  or  set  aside  settlement. 

(1910)  A  petition,  in  an  action  by  a  ward 
against  a  former  guardian  and  his  surety, 
charging  that  an  order  of  the  county  court 
approving  the  final  report  of  such  (juardlan, 
discharging  him,  and  releasing  the  surety 
from  further  liability,  was  procured  by  fraud, 
Is  a  direct  attack  upon  such  order. 

Brewer  v.  Dodson.  60  Okla.  81.  199  I^c. 
S29. 

(1018)  Ttie  district  courts  have  equitable 
Jurisdiction,  in  an  action  brought  for  that 
purpose,  to  set  aside  and  annul  orders  made 
by  the  county  court  approving  the  final  set- 
tlement of  a  guardian,  where  such  final  set- 
tlement and  orders  were  procured  by  un- 
due Infiuence  on  the  wards  and  fraudulent 
representations  made  to  the  court. 

Francis  v.  Sperry,  71  Okla.  — ,  176  Pac 
782. 

(1018)  Evidence  In  this  record  examined, 
and  held  to  support  the  findings  of  undue 
influence  In  securing  flnal  receipts  and  settle- 
ments from  the  wards,  and  false  represen- 
tations made  to  the  county  court  that  a 
full,  fair,  and  complete  settlement  had  been 
made  and  all  property  coming  Into  the  hands 
of  the  guardian  had  been  delivered  to  the 
wards. 

Francis  v.  Sperry.  71  Okla.  — ,  176  Pac. 
733. 


VI.  FOREIGN  AND  ANCILLARY 
GUARDIANSHIP. 

§  79.   Custody  and  disposition  of  property. 

(1020)  In  a  freneral  sunrdinnshlp  proceed- 
ing n-gularly  pending  In  the  county  court  In 
this  state,  where  an  order  I«  made  remov- 
ing the  personal  property  of  the  ward  to 
nnother  state  and  authorhslng  the  guardian 
In  that  state  to  sue  for  and  receive  the  same 
In  his  own  name  for  the  use  and  benefit  of 
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bl8  ward,  and  tbe  county  court  In  tbia  state 
by  order  continues  tbe  local  ^nrdlnnablp. 
and  tbe  locHl  Kunrdbin  taken  the  receipt  of 
the  foreign  suardlnn  for  the  personal  prop- 
erty delivered  to  him,  and  flies  cuch  receipt 
with  tbe  county  court,  the  local  guardian  la 
dlacbargetl  from  liability  on  accmmt  of  the 
property  so  removed  only. 

Kersey  t.  McDousal.  7fl  Okla.  53.  19t 
Pac.  504. 

{  80.   ArcoontinK  and  Mttlement. 

(192f))  A  gmirdinii  may  appenl  from  nu 
accounting  of  a  preceding  eiinrdlan. 

Kersey  t.  Mcl>ougal,  7f>  Okla.  r>S.  191 
Pac.  BM. 

VIX.   UABIUTIES  OF  GUARDIANSHIP 

BONDS. 

S  81.   Nature  and  extent  in  generaL 

(1918)    Tbe  bond  sued  upon,  when  taken 
in  connection  with  Rev.  I^ws  1910.  1  6532. 
contains  conditions  for  the  breach  of  which 
an  action  on  the  bond  may  be  maintained. 
Southwestern  Surety  Ins.  Co.  v.  Taylor. 
70  Okla.  — ,  173  Pac.  8.91,  835. 

(1018)  In  an  action  against  the  priuclpal 
and  surety  on  a  guardian's  additional  bomi 
gi%'en  before  the  sale  of  real  estate  of  the 
ward,  brought  by  a  subsequent  guardian 
appointed  as  tbe  successor  of  such  princi- 
pal, to  recover  the  amonnt  of  tbe  proceeds 
of  the  sale  appropriated  by  the  principal  to 
his  own  use,  tbe  surety  will  not  be  per- 
mitted to  deny  the  validity  of  the  appoint- 
ment of  either  guardian  on  the  ground  that 
the  court  did  not  have  Jurisdiction  to  ap- 
|)oInt  his  principal  as  guardian. 

Aetna  Accident  &  Liability  Co.  v.  I^iing- 
ley,  68  Okla.  — ,  174  Pac.  1046. 

S  82.  Property  covered. 

(1912)  The  general  guardian's  bond  is 
liable  for  the  failure  of  a  guardian  to  pay 
over  the  money  received  for  land  sold  by 

order  of  court  although  he  gave  a  special 
bond  as  required  by  Comp.  Laws,  1009, 
I  r>.">09.  before  making  the  sale. 

United  States  Fidelity  &  Guaranty  Co 
V.  Hansen,  36  Okla.  450.  120  Vac.  60 

(1916)  The  surety  v\mi  a  guardian's  sale 
bond,  where  property  has  been  sold  by  stich 
guardian  and  tbe  proceeds  squandered,  will 
not  be  permitted  In  an  action  on  the  bond 
to  deny  the  validity  of  the  guardian's  ap- 
pointment or  of  the  proceedings  resulting  In 
the  sale,  nor  to  deny  that  he  received  the 
proceeds  of  said  sale  In  his  fiduciary  ca- 
pacity. 

Donnell  v.  Danshy.        Okla.  105.  ir»0 
Pac.  317. 

S  83.  Functions  and  acts  covered. 

(1012)  Tbe  general  bond  required  of  a 
guardian  Is  intended  to  secure  to  the  Infant 
the  proper  accounting  for  nil  funds,  from 
whatever  source  they  may  be  derived,  thnt 
may  come  Into  the  hands  of  the  guardian : 
the  special  or  "sales  bond"  required  by  stat- 
ute Is  cumulative  security,  required  and 
given  for  the  benefit  of  the  ward;  and  a 


failure  on  the  part  of  the  guardian  to  ac- 
count for  the  proceeds  of  a  sale  of  real 
estate  will  not  excuse  of  a  sale  of  his  sureties 
on  bis  original  or  general  guardian's  bond. 
Southern  Surety  Co.  v.  Burney,  84  Okla. 
r>rt2,  126  Pac.  748. 

(1913)  Under  the  law  In  force  In  tbe 
Indian  Territory  prior  to  statehood,  sureties 
on  a  guardian's  bond  were  liable  for  moneys 
m ilia ppropria ted'  by  him  as  such  guardian, 
whettier  before  or  after  tbe  execuUon  of 
such  bond. 

People's  Bank  &  Trust  Co.  v.  Nelson, 
37  Okla.  000,  132  Pac.  493. 

The  sureties  upon  a  guardian's  special 

bond,  given  as  a  prerequisite  to  the  sale  of 
real  estate,  are  not  liable  for  a  mlaappro- 
nriatlon  by  the  guardian  of  funds  not  arising 
from  tbe  sale  of  tbe  real  estate,  In  relation  to 
whit-h  their  bond  was  given. 

(lOtO)  Smith  V.  Garnett.  62  Okla.  76.  161 

Pac.  1083;  (1919)  Knox  v.  Cruel,  75 

Okla.  274,  183  Pac.  427. 

(lOlS)  That  a  fraudulent  certificate  of 
<t  time  deposit  purporting  to  be  made  by  ttie 
Tuardian,  was  attached  to  the  final  account 
"(Midered  by  tbe  guardian  caused  tbe  surety 
i()ftM,  can  not  lie  set  up  by  the  surety  as  a 
Ipfenwf  In  an  action  brought  by  a  ward 
against  the  surety  for  a  devastavit 

Southern  Surety  Co.  r.  JeflFerson,  78 
Okla.  — ,  174  Pac.  063. 

(191S)  Wliei-e  a  guardian  by  order  of 
the  court  is  ordered  to  deposit  In  a  bank 
moneys  belonging  to  his  ward,  and  makes 
such  deposit,  and  afterward  transfers  by 
check  such  deposit  to  his  personal  account 
nnd  uses  the  money,  such  deposit  can  not  be 
^et  up  as  a  defense  to  an  action  brought  by 
a  ward  against  the  surety  on  his  guardian's 
bonds  for  a  devastavit  committed  by  his 
guardian. 

Southern  Surety  Co.  v.  Jefferson,  73 
Okla.  — ,  174  Pac.  563. 

j  84.   Settlement  and  discharge  of  principal. 

(lOlS)  Snreties  on  a  guardian's  bond, 
executed  under  Itov.  I^ws  1910.  S  6564,  to 
lufhnrize  sale  of  real  estate,  are  not  liable 
misappropriation  by  the  guardian  of 
funds  not  arising  from  the  sales  of  tlie  real 
estate  in  relation  to  which  the  bond  was 
executed. 

Xational  Surety  Co.  of  New  York  t, 
Washington,  67  Okla.  — ,  170  Pac. 
1142. 

9  85.   Discharge  of  sareties. 

(1012)  Where  a  guardian's  bond  has  been 
released  by  order  of  court,  no  recovery  can 
be  had  thereon  for  a  default  of  the  guardian 
occurring  after  tlie  order  was  made. 

I'nited  States  Fidelity  &  Guaranty  Co. 
V.  Hansen.  36  Okla.  459,  129  Pac.  60. 

(1012)  .V  probate  court  has  jurisdiction 
to  release  a  guardian's  bond  from  linbllity 
for  defaults  occurring  after  the -order  Is 

made. 

United  States  Fidelity  &  Guaranty  Co. 
V.  Hansen,  36  Okla.  459,  129  Pac.  00. 
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A  surety  upon  a  guardian's  bond  may  be 
released  from  future  liability  by  the  judge 
of  the  county  coui't  If  he  compiles  with  the 
titiitute,  iiertalning  thereto,  but  such  release 
does  not  relieve  talni  from  liability  tncnrred 
on  nccount  of  the  antecedent  default  of  the 
Kuardlan. 

(11*17)  American  Bonding  &  Tru«t  Co. 
V.  Coons.  60  Okla.  34.  100  Pac.  887; 
(1017)  American  BontUuff  &  Trust  Co. 
V.  Clark,  66  Okla.  33,  im  Pac.  S80; 
(1917)  American  BondlUK  &  Trust  Co. 
V.  Smith.  66  Okla.  32,  166  Pac.  890. 

Where  the  surety  upon  the  bond  of  a 
guardian  seeks  to  avoid  liability  by  virtue 
of  a  release  made  by  the  Judge  of  the  county 
court  as  provided  by  statute,  and  a  default 
uiK>n  the  part  of  the  guardian  is  admitted, 
the  burden  rests  upon  the  surety  to  shov 
that  the  Kuardian  did  not  misappropriate 
any  of  the  funds  of  his  ward  while  the  bond 
on  which  he  was  surety  was  in  force. 

(1917)  American  Bonding  &  Trust  Co.  v. 

Coons,   66  Okla.   34,   106   i'ac.  887; 

(1017)  American  Bonding  &  Trust  Co. 

V.  Clark.  60  Okla.  33,  160  Pac.  889; 

(1917)  American  Bonding  &  Trust  Co. 

V.  Smith,  66  Okla.  32.  160  Pac.  800. 

(1918)  County  courts  in  the  exercise  of 
general  probate  jurisdiction  have  not  the  In- 
herent power  to  release  the  sureties  on  a 
guardian's  additional  bond  given  before  sale 
of  real  estate  of  the  ward  from  liability 
thereon,  but  only  such  power  in  the  premises 
as  may  be  expressly  conferred  by  statute. 
Aetna  Accident  &  Liability  Co.  v.  Lang- 
ley,  68  Okla.  — ,  174  Pnc.  1046. 

(1918)  Ber.  Laws  1010,  S  6u80;  emimwers 
the  Judge  of  the  county  court  to  release 
sureties  on  a  guardian's  bond  from  future 
liabili^  only,  but  not  from  liability  on  ac- 
count of  the  autecedeut  default  of  the 
guardian. 

Aetna  Accident  &  Uablllty  Co.  v.  I^ng- 
ley,  68  Okla.  — ,  174  Pac.  1046. 

§  86.  ConclnsiveneBB  of  adjudication  against 
prineqiaL 
See  i  77. 

Smith  V.  Gamett,  82  Okla.  76.  161  Pac. 

1083. 

See  S  70. 

.Southern  Surety  Co.  v.  Jefferson,  73 
Okln.  — ,  174  Pac.  563. 

The  sureties  ou  a  guardian's  bond  are,  in 
the  absence  of  fraud,  concluded  by  the  de- 
cree of  the  county  court,  duly  entered  on 
a  hearing  on  an  accounting  or  final  settle- 
ment, as  to  the  amount  of  the  principal's 
liability,  although  the  sureties  are  not  par- 
ties to  tlie  accounting. 

(1012)  Southern  Surety  Co.  v.  Bumey. 

34  Okla.  552,  126  Pac.  748;  (1912) 
Title  Guaranty  &  Surety  Co.  v.  SUnker, 

35  OkU.  128.  128  Pac.  696;  (1916) 
TiAe  Guaranty  A  Surety  Co.  v.  Gowen, 
71  Okla.  — .  177  Pac.  563;  (1017) 
Southwestern  Surety  Ins.  Co.  v.  Rich- 
ard, 62  Okla.  122.  162  Pac.  468;  (1917) 
Bgan  T.  Vowell,  66  Okla.  61,  167  Pac. 


205;  (1918)  DrlskUl  v.  Qulnn.  69 
Okla.  — ,  170  Pac.  495;  (1920)  Guynes 
V.  Foosbee,  U  Okla.  306.  1S8  Pac. 
659. 

(1915)  The  principal  and  aui-eties  on  a 
;{uardian's  bond,  m  the  absence  of  fraud, 
are  bound  by  the  decree  and  order  of  the 
county  court,  duly  entered  upon  the  hearing 
iif  the  amended  final  report  of  the  guardian, 
ts  to  the  amount  of  the  priuelpal's  liability. 
Henry  v.  Melton,  46  Okla.  278,  148  Pac. 
730. 

(1910)  Where  the  county  -court  Qnds  a 
,'uardiau  indebted  to  his  ward  In  a  si)eclfled 
>um,  and  directs  the  payment  of  the  »ame, 
.ud  further  directs  the  newly  appointed 
guardian  to  bring  suit  against  the  former 
guardian  and  his  bondsmen,  the  Jadgmrait 
.>f  said  court  rendered  in  said  suit  Is  final 
and  binding  upon  the  guardlau  and  his  sure- 
ties, and  can  not  be  collaterally  attacked 
when  no  appeal  has  been  taken  therefrom. 
Cabell  V.  McUsh.  61  Okla.  224.  160  Pac. 
502. 

(1017)  An  order  of  a  county  court  set- 
tling the  final  account  of  a  guardian  in  a 

liuul  Judgment;  In  the  absence  of  fraud, 
lack  of  Jurisdictiou  to  make  a  particular 
.>rder  not  apiicarlng  In  the  record  of  the 
i-ouuty  court,  no  question  or  fact  which  was 
in  isHue  or  issuable  In  the  hearing  at  which 
.-such  ordur  is  entered  may  be  the  subject 
.)f  attack  except  In  a  direct  proceeding ;  and 
in  a  suit  ou  tlie  guardian's  bond,  a  defense 
which  controverts  the  existence,  correctness, 
or  validity  of  any  such  issuable  question  or 
fact,  the  existence,  correctness,  or  validity 
iif  which  Is  necessary  to  support  such  final 
order,  Is  a  collateral  attack  on  such  order. 
Southwestern  Surety  Ins.  Co.  v.  Richard, 
6->0kla.  122,  162  Pac.  468. 

(1017)  When  a  guardian  files  an  account 
imd  ui>on  the  hearing  of  such  account,  the 
county  court  fixes  by  decree  the  amount 
.lue  from  the  guardian  to  the  ward  and  de- 
ci'ees  a  removal  of  the  guardian  for  gross 
mismanagement  of  the  estate  of  the  ward 
and  Incompetency,  the  sureties  upon  sncb 
guardian's  bond  are  concluded,  in  the  ab- 
sence of  fraud,  by  such  decree,  whether  the 
account  so  settled  by  the  county  court  be 
denominated  as  annual  account  or  a  final 
account 

Kgan  V.  A'owell,  66  Okla.  61,  107  Pac. 
205. 

(1018)  A  surety  on  a  guardian's  bond,  in 
the  absence  of  fraud  or  collusion,  is  con- 
cluded  by  the  decree  of  the  county  court 
on  tlie  hearing  and  settlement  of  the  final 
i-ciiort  and  accounts  of  the  guardian  as  to 
the  liability  of  the  principal. 

Aetna  Accident  &  Liability  Co.  v.  Lang- 
ley,  68  Okla.  — .  174  Pac.  1046. 

{87.  Acthuu. 

(1912)  The  evidence  was  held  Buffici«t 
to  sustain  the  judgment  In  an  action  on  a 
guardian's  t>ond. 

Southern  Sure^  Co.  t.  Bumey,  34  Okla. 
552,  126  Pac.  748. 
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(1012)  A  minor,  by  his  legal  guardian, 
may  maintain  an  action  on  tlie  offlcinl  bond 
of  a  former  gunrdian,  although  the  bond, 
which  was  executed  prior  to  statehood,  was 
made  payable  to  the  United  States  of 
America. 

Title  Guaranty  &  Surety  Co.  v.  SHnlier, 
3;-.  Okla.  128,  128  Pac.  COfi. 

(1013)  Wliore  a  nuardijin.  besides  the 
ImjikI  given  when  ho  was  HpiH>inted,  gave  two 
otiier  tionds  conditioned  the  same  as  the 
first,  as  additional  security  for  the  perform- 
ance of  bis  duties  as  guardian,  all  of  the 
sureties  upon  tho  several  itonds  could  be 
Joined  in  one  suit,  to  recover  the  amount 
due  from  the  guardian  to  his  successor  upon 
bis  removal  as  guardian. 

People's  Banli  &  Trust  Co.  v.  Nelson, 
37  Okla.  500, 132  Pac.  403. 

(1915)  I^etters  of  guardianship  are  com- 
petent evidence  of  the  appointment  of  the 
iwrson  named  therein  as  guardian. 

Lyons  V.  Fulsom,  54  Okla.  84,  153  Pac. 
868. 

(1015)  A  minor,  by  his  legal  guardian, 
may  maintain  an  action  on  the  official  bond 
of  a  former  guardian. 

Lyons  v.  Fulsom,  54  Okla.  84,  153  Pac. 
86& 

(1016)  Where  a  father,  who  has  been 
appointed  ganrdlan  of  his  minor  children, 
made  no  charge  against  them  for  moneys 
expended  In  their  behalf,  and  obtained  no 
authority  of  the  county  court  to  expend 
moneys  belonging  to  them,  no  credits  can 
l>e  allowed  therefor  after  his  death  in  an 
action  against  the  sureties  upon  bis  bond. 

Donnell  v.  Dansby,  58  Okia.  165, 159  Pac. 
Pac.  317. 

(1016)  The  evidence  was  held  snfflfient 
to  show  execution  of  the  l>ond  sued  on  by 
defondiint  surety  company. 

Donnell  v.  Dansby,  8  Okla.  165.  150  Pac. 
317. 

It  Is  not  necessary  tiiat  a  claim  for  a 
fund  wrongfully  misappropriated  by  a  guard- 
Inn,  be  presented  to  the  administrator  of 
such  guardian  twfore  an  action  for  the  re- 
covery thereof  can  be  maintained. 

(1916)  Donnell  v.  Dansby.  58  Okie.  105, 
159  Pac.  317;  (1016)  Asher  v.  stull, 
61  Okla.  320,  101  Pac.  SOS. 

(1916)  In  action  by  the  wahls  of  a  de- 
ceased guardian,  the  court  has  jurisdiction 
to  state  the  account  of  the  deceased  guard- 
ian with  his  wards  and  may  bear  evidence, 
and  allow  defoidants  any  credits  to  which 
the  deceaseil  was  lawfully  entitled,  and  may 
determine  the  balance  due.  if  any,  by  said 
guardian  and  render  Judgment  against  the 
sureties  therefor. 

Donnell  t.  Dansby,  58  Okla.  165, 150  Pac. 
317. 

Where  a  guardian  dies  without  an  account- 
ing and  settlement  of  his  affairs  as  guardian 
tiavlng  been  made  In  the  county  court,  his 
former  wards  may  maintain  an  action  In  the 


superior  or  district  court  against  his  per- 
sonal representatives  and  the  sureties  on 
his  bond  as  guardian  for  such  accounting 
and  settlement 

(1916)  Donnell  t.  Dansby,  68  Okla.  165, 
159  Pac.  317;  (1916)  Asher  v.  Stuil, 
r»i  Okla.  320,  161  Pac.  808;  (1917) 
Title  Guaranty  &  Surety  Co.  v.  Burton, 
HI  Okla.  — .  170  Pac.  1170;  (1018) 
Morey  v.  Christian.  69  Okia.  — ,  169 
I'ac.  .S87;  (1020)  Johnson  v.  Hcnsfaaw. 
so  Okla.  5S.  193  Pac.  098. 

(1916)  In  such  an  action  hy  a  ward 
against  the  personal  representative  of  the 
sureties  on  the  guardian's  bond  for  account- 
ing and  settlement,  the  court  has  Jurisdic- 
tion to  adjust  the  account  of  the  deceased, 
guardian  with  the  ward,  and  nuy  tiear  evl- 
lienec  and  allow  credits  and  determine  the 
]>ulance  due.  If  any,  by  said  guardian,  and 
render  Judgment  therefor. 

Asher  T.  Stull,  01  Okla.  320,  161  Pac. 
808. 

(lOHt)  Under  Rev.  Laws  1910.  8  6582.  if 
a  ward  Is  a  minor  when  liability  on  the 
guardian's  bond  accrues,  he  may  liave  three 
years  after  reaching  majority  to  sue  on  the 
bond  uotwithatanding  be  was  a  guardian. 
Title  Guaranty  &  Surety  Co.  v.  Cowen, 
71  Okla.  — ,  177  Pac.  563. 

(1916)  tiider  Rev.  Laws  1910,  S  6582,  a 
cause  of  action  on  the  guardian's  bond  ac- 
crues wlien  the  guardian  Is  relieved  of  bis 
office  and  bis  account  settled  and  the  statute 
uf  limitations  Iwglus  then  to  run  if  the  per- 
son entitled  to  sue  is  under  no  legal  dis- 
ability. 

Title  Guaranty  &  Surety  Co.  v.  Cowen, 
71  Okia.  — ,  177  Pac.  563. 

(1010)  Under  Rev.  Stat  1910,  S  6582, 
"the  |>ersou  entitled  to  bring  action"  Is  not 
the  successor  to  the  principal  on  tlie  guard- 
ian'»  bond  but  a  ward. 

Title  Guaranty  &  Surety  Co.  v.  Cowen, 
71  Okla.  — ,  177  Pac.  563. 

(1917)  A  guardian's  bond  designated  the 
obligees  as  "Itedfleld  P.  Ricliard  et  al., 
minors."  not  designating  by  name  the  re- 
mainder of  the  obligees;  the  caption  of  the 
bond  gave  the  numt>er  of  the  guardianship 
cause,  and  referred  to  the  order  apixiinting 
tilt*  guardian,  which  Included  the  name  of 
I'artbenia  A.  Richard  as  one  of  the  wards. 
The  bond  was  giveu  in  pursuance  of  an 
order  of  the  county  court  requiring  the 
guardian  to  execute  a  l>ond  to  Partbenia  A. 
Kk'hiird.  In  order  that  certain  funds  of  Par- 
tbeuln  A.  Richard  might  be  received  by  the 
euardian.  lu  a  suit  on  the  bond,  the  peti- 
tion of  plaintiff  alleged  that  the  t>ond  was 
executed  to  Partlienia  A.  Richard,  and  a 
general  denial  by  defend«nt  was  not  verified. 
llvUI.  that  these  facts  sustain  the  ceuclusion 
that  the  I>ond  was  executed  to  Partbenia  A. 
Richard,  as  one  of  the  obligees. 

Southwestern  Surety  Ins.  Go.  t.  Richard, 
62  Okla.  122,  162  Pac.  468. 
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(1917)  Evidence  on  the  hearing  of  a 
gunrdinu's  acc':>unt  ^amined.  and  held  to  be 
Rufflclent  to  sustain  the  Jni^ment  of  the  trial 
court. 

Egan  V.  VoweU,  66  Okla.  61,  167  Pac. 
205. 

(1917)  Where  a  guardian,  in  addition  to 
the  bond  given  when  he  was  appointed,  gave 
two  other  bonds,  as  additional  security  for 
the  performance  of  bis  duties  as  guardian, 
all  uf  the  sureties  on  the  several  bonds  could 
|pe  joined  in  one  suit  to  recover  the  amount 
due  from  the  guardian. 

Abraham  v.  Harry,  63  Qk\&.  253,  254, 
^ii5  Pac.  1154. 

(1917)  The  district  court  has  Jurisdiction 
of  an  action  instituted  by  a  ward  against 
the  estate  of  his  former  gmirdlan  and  the 
surety  upon  the  bond  of  such  guardian,  al- 
though the  guardian  had  not  made  an  ac- 
counting aud  settlement  of  his  affairs  as 
such  guardian  with  the  county  court  prior 
to  his  death. 

Morey  v.  Christian.  60  Okla.  — .  160  Pac. 
SS7. 

(liHS)  Where  a  suit  by  a  guardian 
against  ii  former  guardian  and  hU  sureties 
to  recover  an  amount  due  the  estate  of  the 
ward  was  begun  within  three  years  from  the 
settlement  by  the  former  guardian,  and  dur- 
ing the  ward's  minority,  It  Is  not  barred  by 
the  statute  of  limitations. 

Urisklll  V.  Quinn,  60  Okla.  — ,  170  Pac. 
405. 

(lUlS)  The  evidence  exHmlned,  and  held 
sufflt'lent  to  sustain  the  judgment  of  the  trial 
court. 

Southern  Surety  Co.  v.  I^pbew,  70  Okla. 
— ,  173  Pac.  438. 

(lOlH)  In  an  action  by  a  ward  against 
the  surety  ou  the  bond  of  a  guardian  of  such 
ward,  the  devastavit  of  the  guardliin  bein? 
sufflcieutly  averred  in  the  iietition.  It  Is  not 
necessary  to  aver  in  the  petition  that  the 
devastavit  set  up  therein  has  not  been  jiaid, 
as  such  iwymcnt  is  a  matter  of  tlefeuse  to 
be  pleaded  by  the  surety. 

Southern  Surety  Co.  v.  Jefferson,  73 
Okla.  — ,  174  Pac.  563. 

(1918)  Where  a  guardian  upon  final  ac- 
count attaches  to  his  account  a  certificate 
of  time  deposit  In  a  bank  purporting  to  have 
Iteen  made  hy  him.  on  order  of  the  county 
court  which  said  time  deposit  was  falsely 
Issued,  and  an  action  Is  brought  by  such  ward 
against  the  surety  on  the  bonds  executed 
by  bis  guardian,  the  court  proiierly  over- 
ruled a  motion  to  make  such  a  bank  a  party 
to  said  action,  as  the  question  as  to  auy 
wrong  that  may  have  l>een  done  such  surety 
1>y  the  wrongful  Issue  of  such  certificate  of 
deiioHit  can  not  be  adjudicated  in  such  ac- 
tion. 

Southern   Surety  Co.  v,  Jefferson,  73 
Okla.  — ,  174  Pac.  563. 

(191S)'  In  an  action  against  a  surety  on 
a  guardian's  bond,  discharged  by  release 
from  subsequent  but  not  previous  defaults 


of  the  guardian,  the  default  of  the  guardian 
being  established,  the  burden  is  on  the  surety 
to  show  that  the  default  did  not  occur  prior 
to  the  release. 

Aetna  Accident  &  Liability  Co.  t.  Lang- 
ley.  68  Okhi.  — .  174  Pac.  1046. 

( 1910)  In  a  joint  action  against  the 
sureties  on  several  general  guardian's  bonds 
and  the  surety  on  the  guardian's  bond  for  the 
sale  of  real  estate,  executed  pursuant  to 
Kcv.  Laws  lOlQ.  S  6564,  where  the  record 
shows  that  the  county  court,  on  settlement 
of  tlie  final  account  of  the  guardian,  found 
the  amount  misappropriated  and  due  by  the 
guardian  to  the  ward,  and  the  surety  on 
the  sale  bond  seeks  to  avoid  liability  on  the 
ground  that  the  guardian  did  not  misappro- 
priate any  of  the  funds  of  his  ward  while 
the  bond  on  which  It  was  surety  was  in  force, 
the  burden  is  on  the  said  surety  to  establish 
such  defense. 

Knox  v.  Cruel.  75  Okla.  274,  183  Pac. 
427. 

(1920)  i:nder  Rev.  I^ws  1910,  f  4694, 
Iiliiintlfr  suing  the  administrator  of  bis  de- 
ceased guardian  and  the  sureties  on  such 
guardian's  bond  for  an  accounting,  which 
had  not  lieeii  made  in  the  guardian's  life- 
time, may  have  Judgment  against  all  of 
the  defendants,  or  at  his  option  against 
only  a  part  of  them,  where  the  bond  is  joint 
and  several. 

Equitable  Surety  Co.  v.  Sapp,  77  Okla. 
219,  1S7  Pac.  917. 

(1920)  In  an  action  In  district  court 
against  atlinfnl.strator  of  former  guardian 
and  the  sureties  on  such  guardian's  bond  for 
an  accounting  and  settlement  which  were 
not  made  in  guardian's  lifetime,  the  court 
may  settle  the  account 

Equitable  Surety  Co.  v.  Sapp,  77  Okla. 
219,  187  Pac.  917. 

(1920)  In  an  action  In  the  di-strict  court 
by  the  wanl  against  the  administrator  of 
the  former  gtmrdlan  and  the  sureties  on 
tbc  guanllan's  bonil  to  account  tor  certain 
money  from  the  sale  of  the  w^ard's  propeity, 
and  it  appears  that  the  guardian  during  bis 
life  time  rendered  no  account  of  the  pro- 
ceeiis  of  sold  sale.  It  is  not  error  to  render 
judgment  against  the  bondsmen  for  the 
amount  due,  toge*:her  with  interest  thereon 
:tt  the  legal  rate  from  the  date  of  the  execu- 
tion and  delivery  of  the  deed. 

Equitable  Surety  Co.  v.  Sapp,  77  Okla. 
210,  187  Pac.  917. 

(1020)  In  an  action  against  a  guardian 
and  his  sureties  on  a  guardian's  t>ond.  where 
the  record  shows  that  the  county  court  on 
settlement  of  the  final  account  of  the  guard- 
Ian  found  the  amount  misappropriated  due 
by  the  guardian  to  the  ward,  and  the  surety 
seeks  to  avoid  liability  on  the  ground  that 
the  guiirdlan  did  not  misappropriate  any  of 
the  funds  of  his  ward,  while  the  bond  on 
which  he  was  surety  was  In  force,  held,  the 
burden  was  on  the  surety  to  establlsb  such 
defense, 

Ch^es  V.  Foosbee,  77  Okla.  306, 188  Pac. 
650. 
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GUARDS.     *  I  Failure  to  guard  saw,  see  Master  and  Serv- 

ant, I  85. 

,,        .       ,         .  .   ,       .   .  To  machinery,  see  Master  and  Servant,  i  44- 

fe^llure  of  workman  to  use  guards  furnished 

by  employer,  see  Master  and  Servant,  GUILTY  KNOWLEDGE. 
f{  171,  182. 

Failure  to  guard  dangerous  machinery,  see  Necessary  to  render  one  an  accomidtce,  aee 

Master  and  Servant,  I  131.  larceny,  {  18. 


HABEAS  CORPUS. 

This  topic  INCLUDES  writs  of  habeas  cui-pus  coiiiuiauding  the  production  of  a 
peraon  detained  by  another,  with  the  cause  of  such  detention,  for  determination  there- 
of, and  the  procedure  Incident  to  the  remedy. 

It  EXCLUDES  restraint  in  general  (Arrest;  Criminal  Law;  and  like  titles). 


Analysis. 

I.    Nature  and  Grounds  of  Remedy. 

§   1.  Nature  and  scope  in  general. 

§  2.  Constitutional  and  statutory  provisions. 

§  3.  Existence  of  other  remedy  in  general. 

§  4.  Existence  of  remedy  by  appeal  or  writ  of  error. 

§  5.  Nature  of  restraint  or  detention. 

§  6.   Actual  imprisonment. 

§  7.   Voluntary  surrendering  or  remaining  in  custody. 

§  8.  Nature  of  authority  for  restraint  or  detention. 

§  9.   In  general. 

§  10.   Judicial  process  or  order. 

§  11.  Proceedings  reviewable. 

§  12.   In  general. 

§  13.   Arrest  and  commitment  on  criminal  charges. 

§  14.   Final  judgment,  sentence  and  commitment. 

§  15.  Grounds  for  relief. 

§  16.   In  general. 

§  17.   Want  of  authority. 

§  18.   Want  of  jurisdiction. 

§  19.  Excess  of  jurisdiction. 

§  20.   Invalidity  of  proceedings. 

§21.   Errors  and  irregularities. 

§  22.   Former  jeopardy. 

§  23.   Invalidity  of  statute  or  ordinance. 

§  24.   Admission  to  or  reduction  of  bail. 

§  25.  Defenses. 

§  26.  Persons  entitled  to  relief. 


IL    Jurisdiction,  Proceedings,  and  Relief. 
§  27.    Jurisdiction  in  general. 

g  28.   Authority  of  state  courts  in  respect  to  pereons  in  custody  of 

United  States  authorities. 

§  29.   Courts  of  appellate  jurisdiction. 

§30.   United  States  courts. 

§  31.   Authority  of  judges  and  judicial  officers. 

§32.   Jurisdiction  of  parties. 
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S  33.  Petition. 

1 34.   Form  and  requisites  in  general. 

§  35.   Particular  averments. 

§  36.'  Hearing  on  petition. 

§37.  Allowance  and  issuance  of  writ. 

§38.   Grant  or  refusal. 

§  39.  Quashing  or  vacating  writ. 

§  40.  Return. 

§  41.   Necessity  and  duty  to  make  in  general. 

1 42.   Conclusiveness  and  effect. 

§  43.  Production  of  person  on  return. 

§  44.  Answer  to  return  and  issues  thereon. 

§  45.  Evidence. 

§46.  Dismissal  on  return. 

§47.   Release  from  custody. 

§  48.  Hearing  on  writ  and  return. 

§  49.  Scope  of  inquiry  and  powers  of  court. 

§  SO.   In  general. 

§51.   Jurisdictional  questions. 

§  52.   Errors  and  irregularities. 

§  53.  Determination  of  particular  issues  or  questions. 

§  54.   Custody  of  infants. 

§  55.   Arrest  of  commitment  on  criminal  charges  before  indictment. 

§  56.   Commitment  on  indictment. 

I  57.   Final  judgment,  sentence,  and  commitment. 

§  58.  —  ■    Commitment  for  contempt. 

§  59.   Admission  to  or  reduction  of  bail. 

§  60.  IHsposition  of  person. 

§61.   Remand  or  recommitment. 

§  62.   Admission  to  bail. 

§  63.   Discharge, 

§  64.  Appeal  and  error. 

§  65.  Costs. 

§66.  Operation  and  effect  of  determination  in  general. 

§  67.  Operation  and  effect  of  refusal  to  dischai^. 

§  68.  ,  Subsequent  applications. 

Cross-References. 


Application  to  reduce  ball,  eee  Ball,  i  16. 

Burden  of  proof,  see  Ball,  I  36. 

Collateral  attack  In  habeas  corpus  proceed- 
ings on  decree  awarding  custody  of  child 
on  divorce,  see  Divorce,  I  94. 

Defects  In  order  of  commitment,  see  Bail, 
I  5. 

Dischar^    by    memorandum    opinion,  see 

Courts,  §  59. 
Evidence  of  custom  to  vary  contract,  see 

Customs  and  Usages,  S  8. 
Inquiry  Into  validity  of  pardon,  see  Constl- 

tutlonnl  I^w.  S  54;  Habeas  Corpus,  {  13. 


Interference  with  goremment  of  Indian 
country  by  habeas  corpus,  see  Indians, 
i  26. 

Issue  denied  by  Supreme  Court,  see  Courts, 
I  49. 

Petition  for  writ  of,  see  Pleading,  8  7, 

Kefusnl  of  balL  see  Ball.  I  8, 

Itevlew  by  Court  of  Appeals,  see  Courts, 

§  102. 

Right  of  petitioner  to  bail,  see  Ball,  I  7. 
Supreme  Court  has  Jurisdiction,  see  Courts, 
li  100. 

Writ  for  release  on  bail,  see  Bail,  S  6. 


I.  NATURE  AND  GROUNDS  OF  REMEDY. 

I I.  Nature  and  scope  in  general. 

The  writ  of  habeas  corpus  is  an  ancient 
prerogative  writ  It  Is  a  writ  of  rieht, 
granted  to  Inquire  into  all  cases  of  illegal 
Imprisonment.    The  right  to  relief  through 


the  Instrumentality  of  habeas  corpus  from 
unlawful  Imprisonment  is  not  a  creature  of 
any  statute,  but  exists  as  a  part  of  the  com- 
mon law  of  Olilahoma. 

(1897)  In  re  Patswald,  6  Okla.  789,  50 
Pac.  139;  (1917)  Ex  parte  Blum,  13 
OlEia.  Cr.  300,  164  Pac.  136. 
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(lOOf^)  A  writ  of  habeas  corpus  Is  not 
(leslKned  to  operate  as  a  writ  of  error  or 
certiorari,  but  deals  with  irregularities  ren- 
dering the  proceedings  void. 

Kx  parte  Fatman,  1  Okla.  Cr.  I4l.  95 
Pae.  622. 

nmO)  Under  8  10  of  the  BlU  of  Rights, 
reliitln^  to  habeas  corpus,  such  writ  Is  a 
writ  of  rlKht  and  can  not  be  abrogated  or 
its  efficiency  Impaired  by  statute,  and  cases 
within  its  relief  at  common  law  can  not  be 
placed  beyond  Its  reach  under  the  coustitu* 
tional  guaranty. 

Ex  parte  Mingle,  3  Okla.  Cr.  708,  104 
Pac.  68. 

(1913)  The  offlf-e  of  the  writ  of  habcis 
corpus  is  not  to  determine  the  guilt  or  inno- 
cence of  the  prisoner,  but  merely  to  deter- 
mine whether  he  is  restrained  of  his  liberty 
by  due  process  of  law. 

Ex  parte  Burroughs.  10  Okla.  Cr.  87, 
133  Pac.  1142. 

( li)21 )  The  law  denies  to  no  one  re- 
strained of  his  liberty  without  a  hearing  the 
right  to  proi'e  In  some  tribunal  that  the  facts 
Justifying  his  restraint  do  not  exist. 

Kx  parte  Roman,  —  Okla.  Cr.  — ,  199 
Pac.  580.  . 

S  2.   Constitntional  and  gtalotory  provisions. 

(1«!)7)  Tlie  right  to  relief  from  unlawful 
imprisonment  by  habeas  corpus  Is  not  the 
creation  of  any  statute,  but  exists  as  i>art  of 
the  common  law  of  the  territory ;  and  the 
writ  can  not  be  abrogated  or  Its  sufficiency 
Impaired  by  legislative  action,  nor  the  cases 
within  the  relief  afforded  hy  the  writ  at 
common  law  placed  beyond  its  reach  under 
the  Constitution. 

In  re  Patswald.  G  Okla.  789,  50  Pac. 
139. 

Under  Bill  of  Rights,  S  10,  providing  that 
"The  privilege  of  the  writ  of  habeas  corpus 
shall  never  be  suspmded  by  the  authorities 
of  this  state,"  the  writ  of  habeas  corpus  is 
an  nncient  prerogative  writ,  being  a  writ  of 
right,  granted  to  Inquire  Into  all  cases  of 
Illegal  Imprisonment,  and  It  can  not  be  ahro- 
patod.  or  it.i  efficiency  impaired  by  legislative 
action:  and  under  the  constitutional  guar- 
anty the  cases  within  the  relief  nfforded 
by  the  writ  at  common  law  can  not  be  placed 
beyond  Its  reach  and  remeillal  action  by 
statute. 

(1911)  Ex  parte  Wilklns.  7  Okla.  Cr. 
422,  115  Pac.  1118;  (1914)  Ex  parte 
Sullivan.  10  Okla.  Cr.  4fi5,  138  Pac. 
815. 

$  3.   Existence  of  other  remedy  in  general. 

(1903)    Supreme  Court  will  not  interfere 
by  habeas  corpus  to  discharge  a  person  in- 
dicted for  a  crime  until  he  has  applied  to 
the  trial  court  for  the  appropriate  relief. 
In  re  Dykes,  13  Okla.  339,  74  Pac.  500. 

§  4.   Existence  of  remedy  by  appeal  or  writ 
of  error. 

(1S91)  Where  the  trial  court  acquired 
Jurisdiction  of  the  subject-matter  of  an  in- 
dictment and  the  person  of  the  accused,  the 
Judgment  of  the   court  on   the  question 


whether  the  Indictment  sufficiently  charged 
the  crime  of  perjury  can  only  be  reviewed  on 
appeal  or  writ  of  error,  and  habeas  corpus 
will  not  lie. 

Ex  parte  Harlan,  1  Okla.  48.  27  Pac. 
920. 

(l.S(i2>  The  overruling  of  an  aivllcatl<ni 
made  before  trial  for  a  change  of  venue,  on 
account  of  alleged  prejudice  of  Judge,  is,  at 
most,  an  error  reviewable  on  appeal  or  writ 
of  etror.  and  can  not  be  considered  on 
habeas  corpus. 

Ex  lutrte  Murphy,  1  Okla.  288,  29  Pac. 
652. 

( ISDT)  One  arrested  upon  a  warrant 
charging  a  violation  of  a  city  ordinance 
wlilcb  is  void  may  be  released  by  habeas 
cnr|)UK  without  submitting  to  trial  in  the 
court  issuing  the  warrant,  or  seeking  relief 
by  niiiieal  or  proceedings  In  error. 

In  re  (Irlbben.  Q  Okla.  379,  47  Pac.  1074. 

(1S97)  In  the  process  or  Judgment  under 
which  a  party  was  in  custody  was  Irregular 
or  erroneous  merely,  the  court  or  officer 
rendering  the  Judgment  or  issuing  the  proc- 
ess.  having  Jurisiliction  to  render  the  Judg- 
ment or  issue  the  process,  the  courts  will 
not  interfere  by  habeas  corpus,  but  will  leave 
the  party  to  his  writ  of  error. 

In  re  Patswald.  5  Okla.  789,  50  Pac. 
139. 

(liXiO)  Where  a  defendant  is  brought  Into 
court  for  Judgment  and  sentence,  and  flies 
his  motion  in  arrest  of  Judgment  and  in 
supiHirt  thereof  an  order  of  the  county  l>oard 
nf  Insanity  adjudging  him  to  be  Insane,  and 
affidavits  tending  to  prove  that  he  Is  insane, 
an<i  the  court  overrules  such  motion  and 
sentences  the  defendant,  he  is  not  entitled 
to  he  discharged  on  a  writ  of  habeas  corpus, 
under  the  provisions  of  Stat  18^  ch.  68, 
art.  19  (Wilson's  Rev.  &  Ann.  Stat  1903, 
H  .~iriti0-r>6(i9),  providing  that  one  can  not 
he  tried,  adjudged  to  punishment,  or  pun- 
ished for  a  public  offense  while  he  is  Insane; 
but  his  only  remedy,  if  a  new  trial  is  de- 
nied. Is  bv  appeal  to  the  Supreme  Court. 
Maass  v.  Phillips,  10  OkU.  302,  61  Pac. 

ior.7. 

(l!)Oi))  Itesort  can  not  be  had  to  habeas 
corpus,  where  there  is  an  adequate  renie*Iy 
by  ap[>enl. 

Kx  parte  Flowers.  3  Okla.  Cr.  430,  101 
Pac.  860. 

(1iK)9)  The  writ  of  habeas  corpus  can  not 
be  used  to  perform  the  office  of  a  writ  of 
error  or  appeal,  but  must  be  limited  to  cases 
In  which  the  Judgment  and  sentence  of  the 
court  attacked  is  clearly  void. 

Kx  parte  Justus.  3  Okla.  Cr.  Ill,  104 
Pac.  983. 

The  writ  of  hnheas  cori'us  does  not  take 
the  filace  of  a  writ  of  error  or  of  an  appeal. 
(1909)  Ex  parte  Cranford,  3  Okla.  Cr. 
189.  105  Pac.  367:  (1919)  Ex  parte 
Bailey.  —  Okla.  Cr.  — ,  178  Pac.  701. 
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(1910)  The  writ  of  habeas  corpus  is  not 
Intended  for  the  correction  of  errors  or  mere 
irresrnlarltles,  and  can  not  be  substituted 
for  an  appenl  or  writ  of  error. 

Ex  parte  TaUey,  4  Ok!a.  Cr.  398,  112 
Pac.  36. 

(1012)  Habeas  corpus  does  not  lie  to  cor- 
rect mere  irregularity  of  procedure,  where 
there  is  jurisdiction;  since  when  the  trial 
court  has  jurisdiction,  errors  in  its  proceed- 
ing can  only  be  review  on  appeal. 

Ex  parte  Woods,  7  Okla.  Cr.  045,  125 
Pac.  440. 

( 1913 )  The  pardon  In  this  case  was 
granted  by  the  lieutenant-governor  acting  as 
governor  in  the  absence  of  the  governor 
from  the  state,  and  it  was  held  that  under 
the  Const,  art  6,  S  16  (1  165  WUllams' 
Const),  In  the  absence  of  the  governor  from 
the  state  for  any  purpose  or  for  any  period 
of  time,  the  constitutional  functions  of  his 
office  devolve  pro  tempore  upon  the  lieuten- 
ant-governor, and  a  pardon  granted  and  de- 
livered by  the  lieutenant-governor  as  acting 
governor.  In  the  absence  of  the  governor 
from  the  state,  Is  a  valid  and  effectual  pat' 
don ;  and  a  fortiori  the  warden  had  no  au- 
thority to  disregard  it  and  the  governor's 
order  purporting  to  revoke  such  pardon  was 
necessarily  a  nullity. 

Ex  imrte  Crump.  10  Okla.  Cr.  133,  135 
Pac.  428. 

(1921)  Where  a  Judgment  for  conviction 
for  violation  of  the  prohibitory  liquor  laws 
was  rendered  and  sixty  days  time  was  al- 
lowed in  which  to  perfect  the  appeal  which 
was  not  done,  aithoi^b  the  appeal  bond 
was  approved  upon  commitment  an  appli- 
cation for  writ  of  habeas  corpus  will  be 
denied. 

Ex  parte  Landers,  —  Okla.  Cr.  — ,  200 
Pac.  266. 

3  5.   Nature  of  restraint  or  detention. 

S  6.   Actual  imprisonment. 

(1903)  Where  petitioner  is  not  in  actual 
custody,  but  is  on  ball,  the  Supreme  Court 
will  not  take  jurisdiction  and  grant  writ  of 
habeas  corpus  on  stipulation  of  the  county 
attorney  that  petitioner  may  he  considered 
In  custody  for  purpose  of  the  hearing. 

In  re  Dykes.  13  Okla.  339,  74  Pac.  606. 

(1903)  One  who  has  been  arrested  under 
an  Indictment,  and  enters  into  a  bond,  and 
is  discharged  from  custody,  Is  not  entitled 
to  a  writ  of  habeas  corpus  to  procure  his 
discharge,  because  be  has  not  bad  a  speedy 
trUl. 

In  re  Dykes,  13  Okht.  339,  74  Pac.  506. 

(1909)  Habeas  corpus  will  not  lie  to  test 
tbe  Jurisdiction  of  the  court  to  render  a 
given  judgment  when  no  effort  is  being  made 
to  enforce  it  and  the  defendant  is  at  libera 
on  ball  pending  a  motion  for  a  new  trial. 
Ex  parte  Messall,  2  Okla.  Cr.  687,  103 
Pac.  1040. 


A  writ  of  habeas  corpus  will  not  lie  to 
release  a  person  not  In  actual  custody. 

(1911)  Ex  parte  Baldwin.  5  Okla.  Cr. 
674.  115  Pac.  473:  (1912)  Ex  parte 
Smith,  6  Okla.  Cr.  660,  118  Pac.  S90. 

(1915)  The  object  of  the  writ  of  habeas 
corpus  is  to  relieve  the  party  detained  from 
illegal  restraint,  and  If  this  release  is 
accomplished,  and  the  party  Is  not  held  In 
actual  custody  at  tbe  time  of  the  hearing, 
there  Is  nothing  for  tlie  court  to  adjudicate 
or  determine  and  the  writ  will  be  denied. 
Ex  parte  Davis,  11  Okla.  Cr.  403.  146 
Pac.  1085. 

S  7.   Volnntary  snrrendering  or  remain- 
ing in  castody. 

(19(@)  Where  defendant  is  on  bail,  and 
voluntarily  surrenders  himself,  or  where  the 
restraint  Is  collusive,  for  the  purpose  of  mak- 
ing a  case  on  habeas  corpus,  the  proceedings 
will  be  dismissed. 

In  re  Dykes.  13  Okla.  339.  74  Pac.  606. 

§  8.   Nature  of  authorhy  for  reitralnt  or  de* 
tention. 

9  9.   In  general. 

(1913)  The  Criminal  Court  of  Appeals 
may  Inquire,  on  habeas  corpus,  Into  the  va- 
lidity of  a  pardon  where  the  petitioner  is 
detained  by  the  warden  on  an  order  of  the 
governor  purporting  to  revoke  the  pardon. 
Ex  parte  Crump.  10  Okla.  Cr.  133,  185 
Pac.  428. 

(1921)  Habeas  corpos  lies  to  inquire  Into 
tbe  l^ality  of  the  detention  of  any  person 
detained  In  a  penal  institution  aa  an  infected 
person  after  the  expiration  of  bis  or  ber 

sentence. 

Ex  parte  Roman,  —  Okla.  Cr.  — ,  199 

Pac.  580. 

1 10.   Jadicial  proccM  or  order. 

(1011)  A  person  held  under  a  warrant 
of  commitment  issued  by  a  county  court 
upon  the  judgment  and  sentoice  of  the  coun- 
ty court  Is  not  entitled  to  bis  release  on 
habeas  corpus,  where  the  county  court  bad 
Jurisdiction  to  render  the  Judgment  upon 
which  the  warrant  of  commitment  issued, 
when  the  term  of  commitment  has  not  ex- 
pired. 

Ex  pai-te  Alexander,  5  Okla.  Cr.  196, 113 
Pac.  993. 

S  11.  Proceeding*  revievrable. 

S  12.   In  general. 

(1013)  In  extradition  proceedings,  tbe 
governor  determines  in  the  first  instance 
whether  the  demand  is  in  compliance  with 
the  law,  and  whether  the  person  whose  re- 
turn Is  sought  is  a  fugitive  from  Justice ;  but 
his  decision  is  subject  to  review  by  hat}eaB 
corpus. 

Ex  parte  Owen.  10  OkU.  Cr.  284,  136 
Pac.  197, 

(1915)  The  Criminal  Court  of  Appeals 
has  no  power  to  control  or  in  any  manner 
Interfere  with  the  functions  of  the  executive 
department  of  the  state  government  bnt  it 
has  jurisdiction  and  power  to  inquire  upon 
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habeu  corpus  Into  the  validity  of  a  pardon 
under  wbich  tbe  petitioner  seeks  to  be  dis- 
charged from  tbe  penitentiary,  where  after 
tbe  delivery  of  tbe  pardon  be  is  detained  in 
tbe  custody  of  the  warden  upon  an  order 
of  tbe  governor  purporting  to  revoke  the 
pardon. 

Stewart  v.  State,  11  OUa.  Cr.  400,  146 
Pac.  921. 

i  13.   Arrest  ind  commitment  on  crimi- 

nal  charges. 

(1008)  An  order  of  commitment  to  hold 
for  triat  issued  by  a  magistrate  before  whom 
the  person  is  brought  for  examination  upoD 
the  charge  of  felony,  after  such  examination 
la  concluded  and  a  fludiog  made,  that  there 
is  sufficient  cause  to  believe  defendant 
gnllty  of  a  felony.  Is  not  "a  process  issued 
on  any  final  Judgment  of  a  court  of  compe- 
tent jurisdiction." 

Ex  parte  Johnson,  l  Okla.  Cr.  414,  08 
Fac  461. 

(1900)  An  order  of  commitment  for  trial 
before  the  district  court.  Issued  by  n  magis- 
trate upon  a  preliminary  examination,  is  not 
a  process  issued  on  any  finiU  judgment  with- 
in Wilson's  Rev.  &  Ann.  Stat  1903,  8  4807, 
forbidding  a  court  or  judge  to  inquire  into 
the  legality  of  any  process  whereby  a  party 
Is  in  custody. 

Ex  parte  Turner,  3  Okla.  Cr.  les,  104 
Pac.  1071. 

(1911)  The  courts  exercise  a  supervising 
Jurisdiction  over  tbe  proceedings  of  a  com- 
mitting magistrate  by  means  of  habeas  cor- 
pus, and  Inquire  into  the  legality  of  tbe 
commitment  and  the  question  of  probable 
cause. 

Ex  parte  Bevllle,  6  Okla.  Cr.  145.  117 
Pac.  725. 

(1916)  Where  there  is  no  legal  or  com- 
petent evidence  to  sustain  it,  an  order  of 
commitment  to  hold  for  trial  before  the 
district  court,  by  an  examining  magistrate, 
is  Tcld,  and  the  petitioner  will  be  discharged 
on  habeas  corpus. 

In  re  Hudieston,  12  OkU.  Cr.  333.  156 
Pac.  242. 

1 14.   Final  jndgmentt  smtenee  and  com- 
mitment 

(1909)  Whether  the  vice  of  the  sentence 
relied  on  is  that  it  is  cruel  and  excessive  In 
character,  and  not  that  it  is  of  nn  entirely 
diCfereat  character  from  that  authorized  by 
law,  to  the  extent  that  the  sentence  is  void 
the  prisoner  will  be  remanded. 

In  re  McNaught,  I  Okla.  Cr.  B28,  99 
Pac.  241. 

(1909)  Under  criminal  Code  providing 
that  "whenever  any  person  Is  declared  pun- 
ishnble  for  a  crime  by  imprisonment  In  the 
state  prison  for  a  term  not  less  than  any 
specifled  number  of  years,  and  no  limit  to 
the  duration  of  such  imprisonment  is  de- 
clared, the  court  authorized  to  pronounce 
Judgment  upon  such  conviction  may.  In  its 
discretion,  sentence  such  offender  to  Im- 
prisonment during  bis  natural  life,  or  for 


any  number  of  years  not  less  than  such  as 
prescribed,"  tbe  Criminal  Court  of  Appeals 
will  not  review  tbe  question  of  excessive 
punishment  in  habeas  corpus  proceedings. 
In  n  McNaught,  1  Okla.  Gr.  528,  90 
Pac.  241. 

(1900)  One  convicted  of  violating  a  town 
ordinance  after  refusal  to  plead  and  without 
bearing  any  evidence  will  be  discharged  on 
habeas  corpus. 

Ex  parte  Walton,  2  Okla.  Cr.  487,  101 
Pac.  1034. 

(1910)  The  orders  and  judgments  of  a 
court  of  record  which  appear  to  be  properly 
t>ntered  can  not  be  impeached  or  contradicted 
in  a  habeas  corpus  proceeding. 

Ex  parte  Coyie,  4  Okla.  Cr.  357,  111  Pac. 
666. 

(1014)  If  the  statute  upon  which  a 
judgment  is  based  Is  valid,  and  the  court 
lius  jurisdiction  of  the  person  and  subject- 
matter,  the  writ  should  be  denied. 

Ex  parte  Ambler,  11  Okla.  Cr.  449.  148 
Pac  1061. 

§  15.  Grounds  for  reU^. 
S  16.  —  In  geoeraL 

(1895)  When  a  crime  Is  charged  In  two 
counts  in  an  Indictment,  and  the  defendant 
is  acquitted  on  the  first  count  and  convicted 
on  the  second,  he  is  not  entitled  to  discharge 
l>y  habeas  corpus,  if  the  trial  court  bad 
Jurisdiction  of  tbe  person  and  of  tbe  crinia 
In  re  LeBoy,  S  Okla.  322,  41  Pac  615. 

(1908)  An  order  of  commitment  which 
there  is  no  legal  or  competent  evidence  to 
sustain,  entitle  the  prisoner  to  relief  on 
habeas  corpus. 

Ex  parte  Johnson,  1  Okla.  Gr.  414,  98 
Pac.  461. 

(1908)  The  writ  of  habeas  corpus  can  not 
iie  resorted  to  to  discharge  relator  on  a  plea 
set  up  In  the  petition  that  by  indictment  be 
is  being  prosecuted  or  subjected  to  a  penalty 
or  forfeiture  on  account  of  any  transaction 
concerning  which  be  may  have  so  testified 
or  produced  evidence 

Ex  parte  Patman.  1  Okla.  Cr.  141,  95 
Pac.  622. 

(1008)  Tbe  court,  on  habeas  corpus,  will 
not  consider  tbe  sufficiency  of  facta  relied  on 
IIS  evidence  that  accused  Is  being  prosecuted 
or  subject  to  any  penalty  or  forfeiture  on 
account  of  any  matter  concerning  which  he 
may  have  testified  or  produced  evidence  in 
another  court 

Ex  parte  Patman,  1  Okla.  Cr.  141,  95 
Pac.  622. 

(1909)  In  an  action  of  forcible  entry  and 
detainer,  or  of  forcible  detainer,  it  is  not 
necessary  for  the  complaint  to  contain  a 
statement  of  tbe  particular  facts  relied  upon 
to  constitute  tbe  alleged  forcible  entry  or 
forcible  detention,  but  such  complulnt  Is 
sufficient  In  this  regard  it .  It  ctmtalns  the 
language  of  the  statute...  ■' 

Schlegel  v.  Link,  25  Okbi.  263,  105  Pac. 
■  662. 
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(1911)  The  review  of  a  Judgment  of  con- 
viction and  imprisonment  by  writ  of  habeas 
corpus  Is  limited  to  the  questions:  Had  the 
court  which  rendered  the  Judgment  Jurisdic- 
tion of  tbe  subject-mntter  and  of  the  person 
convicted?  And,  Did  the  court.  In  the  course 
of  the  proceed  inns  which  resulted  In  the 
Judgment,  lose  Jurisdiction  to  render  a  valid 
Judgment  and  sentence? 

Ex  parte  WUklns,  7  Okla.  Cr.  422.  115 
Pac.  Ilia 

(1910)  The  neglect  or  failure  of  counsel 
retfllned  to  prepare  and  perfect  an  appeal  is 
not  sntBclent  ground  for  the  Issuance  of  a 
writ  of  habens  corpus. 

Ex  parte  Bailey,  —  Okla.  Cr.  — ,  178 
Pac.  701. 

n?-  -Want  of  authority. 

(1892)  An  Information  lodged  with  a 
United  States  commissioner  charged  tbe  ac- 
cused with  "Introducing  ten  gallons  of  heer 
into  the  Indian  country,  the  same  betn?  tben 
and  there  spirituous  liquor,  in  violation  of 
section  2139.  Rev.  Stnt  U.  S."  Held,  that 
Introducing  spirituous  liquor  into  tbe  In<Ilau 
country  wns  an  offense  under  S  2139;  that 
the  commissioner  had  jurisdiction  of  such 
offenses,  and  the  power  to  determine  If  beer 
wns  a  spirituous  liquor;  and  that  his  decision 
on  that  question  could  not  be  reviewed  on  a 
writ  of  habeas  corpus. 

In  re  Boyd,  4Q  Fed.  48. 

(1900)   A  Judgment  debtor  In  a  bastardy 

proceeding,  who  is  imprisoned  pursuant  to 
the  original  Judgment  tbat  he  stand  com- 
mitted to  the  county  Jail  until  he  gives  bond 
for  the  payment  of  the  Judgment  will  be 
discharged  on  habeas  corpus,  where  the  court 
is  not  authorized  by  statute  to  order  such 
Imprisonment. 

In  re  Comstock,  10  Okla.  290,  61  Pac. 
921. 

(1000)  The  conrt  must  have  authority  to 
render  the  particular  Judgment,  and  where 
the  Judgment  Is  unwarranted  the  prisoner 
will  be  released  on  habess  corpus. 

Ex  parte  Gudenoge.  2  Okla.  Cr.  110,  lOf 
Pac.  39. 

(1010)  Where  a  criminal  trial  has  been 
arbitrarily  postponed,  without  cause  or  by 
reason  of  prejudice  or  personal  hostility,  the 

court  has  refused  to  take  any  action,  or 
where  the  case  Is  beyond  tbe  exercise  of 
Judicial  discretion,  or  where  there  is  a  flag- 
rant violation  of  a  constitutional  right,  or 
the  trial  court  is  without  Jurisdiction,  our 
Constitution  and  laws  afford  a  remedy  either 
by  habeas  corpus,  If  the  accused  Is  In  cus- 
tody, or  by  mandamus  where  the  accused 
has  been  admitted  to  ball. 

State  ex  rel.  Eubanks  v.  Cole,  District 
Judge,  4  Okla.  Cr.  25,  100  Pac,  736. 

(1010)  Where  a  convict  has  been  released 
upon  a  parole,  and  where  said  parole  has 
been  revoked  by  order  of  the  governor  for 
violation  of  the  condition  thereof,  bi  the 
absence  of  a  statute  or  of  an  express  pro- 
vision of  tbe  parole  providing  for  a  bearing. 


the  convict  is  entitled  to  a  bearing  on  habeas 
corpus,  before  the  Criminal  Court  of  Ap- 
peals, or  the  district  court  of  the  coun^ 
where  he  Is  held.  In  order  tbat  he  may  show, 
if  he  can.  tbat  he  has  performed  the  condi- 
tions of  the  parole,  or  that  he  has  a  legal 
excuse  for  having  not  done  so,  or  that  he 
Is  not  the  same  iwrson  who  was  convicted. 
Ex  parte  Ridley,  3  Okla.  Cr.  SCO,  106 
Pac.  549. 

(1910)  Under  the  statutes  In  force  in  this 
state,  a  defendant  can  not  be  imprisoned 
under  an  order  of  court  assessing  a  fine  with- 
out an  order  that  be  be  committed  until  tiw 
fine  Is  paid. 

Ex  parte  Roller,  3  Okla.  Or.  384,  106 
Pac.  54a 

§  la   Want  of  jnriidiction. 

(1801)  Belief  from  imprisonment  can  be 
afforded  by  habeas  corpus  proceedings  only 
when  the  trial  court  has  no  Jurisdiction  and 
the  JudRment  is  void. 

Ex  parte  Harlan,  1  Okla.  4a  27  Pac. 
920. 

(18112)  Where  an  information  lodged  with 
a  United  Stntos  commissioner  charged  the 
accused  with  "introducing  ten  gallons  of 
beer  into  the  Indian  country,  the  same  being 
then  and  there  spirituous  liquor,  in  violation 
of  secHon  213f>.  Rev.  Stnt.  U.  S. ;"  held  that 
introducing  spirituous  liquor  into  tbe  Indian 
country  was  an  offense  under  i  2130;  that 
the  commissioner  had  Jurisdiction  'of  such 
ofTenses,  and  the  power  to  determine  If  beer 
was  a  spirituous  liquor;  and  that  bis  decision 
on  that  question  could  not  be  reviewed  on 
a  writ  of  habeas  corpus. 
In  re  Boyd,  40  Fed.  4a 

(1892)  A  writ  of  habens  corpus  can  not 
be  used  as  a  mere  substitute  for  a  writ  of 
error,  hut  will  only  be  issued  If  applied  for 
to  relieve  from  imprisonment  under  the 
order  or  sentence  of  some  Inferior  federal 
court,  when  such  court  has  acted  without 
jurisdiction,  or  has  exceeded  Its  Jurisdiction, 
]ind  its  order  Is  for  that  reason  void. 
In  re  Boyd,  49  Fed.  48. 

(1S!)1)  If  the  trial  court  has  no  Jurlsdle- 
tioit  in  a  criminal  case.  Ita  Judgment  is  void, 
iind  the  party  convicted  and  sentenced  will 
be  (1i«>charged  on  habeas  corpus. 

Ex  parte  Harlan,  1  Okla.  48.  27  Pac. 
020. 

1  (lSi)i)  Habeas  corpus  will  lie  to  dis- 
IcUarpe  one  accused  of  incest  or  rape,  oh  the 
grounds  that  tbe  statute  uniler  which  it 
I  was  punishable  has  been  repealed  by  Its 
iliraitatlon,  when  the  force  of  such  statute  Is 
continued  by  Inde|)endent  act  of  the  leglsla- 
iture  after  Its  natural  expiration  by  limi- 
tation. 

[      Ex  parte  Larkln,  1  Okla.  53,  25  Pac. 
745. 

(1804)  Habeas  corpus  is  the  proper 
iremedy  to  secure  the  release  from  custody 
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of  one  who  is  being  prosecuted  for  adultery 
by  a  person  not  auUiorized  by  tbe  statute 
to  prosecute  bim. 

In  re  Smith,  2  Okla.  153,  37  Pac.  1089. 

(1804)  Where  the  applicant  for  tbe  writ 
of  habeas  corpus  was  arrested  for  perjury 
on  B  complaint  before  an  United  States  com- 
missioner, held,  that  this  did  not  stay  the 
operation  of  the  statute  of  limitations,  and, 
three  years  having  elapsed  since  the  com- 
mission of  tbe  crime  charged,  under  Rev. 
Stat.  U.  S.  I  1044  (U.  S.  Comp.  Stat.  1901, 
p.  725;  Ind.  Ter.  Ann.  Stat.  1809,  I  4142), 
there  having  been  no  presentment  by  a  grand 
Jury,  the  applicant  will  be  released  by  a  writ 
of  habeas  corpus. 

Ex  parte  Lacey,  6  Okla.  4.  37  Pac.  1095. 

(1806)  Where  a  person  is  criminally 
prosecuted  for  a  violation  of  Rev.  Stat  U. 
S.  I  2148,  and  is  fined  $1,000,  and  is  ordered 
committed  to  prison  upon  the  judgment,  the 
fine  being  for  an  Intrusion  upon  Indian  lands 
after  having  been  once  removed  from  them, 
habeas  corpus  will  He  to  dischai^e  tbe  per- 
son, as  the  penalty  Imposed  by  S  2148,  is 
not  In  tt-.e  nature  of  a  crlmbial  statute  and 
can  not  be  enforced  in  a  criminal  proceeding. 
In  re  Seagrares,  4  Okla.  422,  48  Pac. 
272. 

(1897)  \\'here  there  Is  an  entire  want  of 
jurisdiction  in  the  court  to  issue  the  process 
for  the  impriBonment  of  a  party,  tbe  i>arty 
seeking  relief  need  not  proceed  by  appeal  or 
proceedings  In  error,  as  In  cases  where  the 
iI>ro<'ess  was  erroneous  or  irregular,  but  ha- 
beas corpus  is  tbe  proper  remedv. 

In  re  Grlbben,  5  Okla.  379.  47  Pac.  1074. 

(1897)  Where  the  court  or  officer  was 
without  jurisdiction  or  power  to  render 
Judgment  or  issue  process  for  the  imprison- 
ment of  a  party,  the  imprisonment  was  ille- 
gal, and  the  courts  will  relieve  by  habeas 
corpus. 

In  re  Patswald,  5  Okla.  789,  50  Pac.  139. 

(1000)  The  failure  to  siiecify  a  building 
in  the  order  of  the  Supreme  Court  of  the 
territory  of  Oklahoma  fixing  I^awton  as  the 
place  where  the  district  court  should  be  held 
iu  and  for  the  county  of  CTomanche,  there 
being  at  the  time  of  making  tbti  order  and 
nt  the  time  of  trial  no  county  or  court  bnild- 
Ings  in  such  coun^,  did  not  go  to  the  jurla- 
dlction  of  such  dlatrlet  court  so  as  to  Justify 
relief  by  habeas  corpus  In  favor  of  a  person 
convicted  of  crime  Qiereln  who  makes  no 
showing  of  any  opportunities  lost  because  no 
building  was  named. 

In  re  Moran,  208  U.  S.  96.  61  L.  ed.  105. 
27  Sup.  Ct.  25. 

(1909)  Where  tbe  court  or  the  judge 
thereof  Is  without  jurisdiction  or  power  to 
render  judgment  or  issue  process  for  the 
imprisonment  of  a  party,  the  imprisonment 
is  Illegal  and  tbe  Supreme  Court  will  grant 
relief  by  writ  of  habeas  corpus. 

Ex  parte  Gudenoge.  2  Okla.  Cr.  110,  100 
Pac.  39. 


(VMHl)  T'nder  «  4807.  Wilson's  Rev.  & 
Ann.  Stat.  1003,  relating  to  the  dlschai^e  of 
one  in  legal  custody,  upon  application  for 
writ  of  habeas  corpus  showing  commitment 
on  judgment  of  conviction  for  tbe  crime  of 
ndultery,  the  writ  must  be  Aealei  and  rale 
to  show  cause  refused. 

Ex  parte  Cranford,  S  Okla.  Cr.  189,  105 
Pac.  367. 


(1009)  Habeas  corpus  lies  where  one  is 
imprisoned  uuiler  jud^ent  of  a  court  with- 
out authority  to  render  It. 

Kx  parte  Justus,  3  Okla.  Cr.  Ill,  104 
Pac.  938. 


(1011)  A  district  court  is  not  a  "court  of 
com  intent  jurisdiction"  to  try  a  misde- 
meanor, and  Is  without  power  or  jurisdiction 
to  render  a  Judgment  of  conviction  In  a 
misdemeanor  case^  or  Issue  process  thereon; 
and  where  a  court  was  without  jurisdiction 
or  itower  to  render  the  Judgment  or  issne 
tbe  process  the  Imprisonment  la  Illegal,  and 
the  court  should  grant  r^ef  by  habeas 
corpus. 

Kx  i>arte  Martin,  6  Okla.  Cr.  224,  118 
Pac.  155. 

Tbe  provisions  of  the  Habeas  Oorpos  Act. 
limiting  the  scope  of  Inqnlty,  apply  only 
when  the  court  has  Jurisdiction  to  render  Uie 
particular  Judgment,  .ind  can  not  preclude 
inquiry  as  to  such  Jurisdiction. 

(1914)  Kx  parte  SuUlvan,  10  Okla.  Cr. 
405.  138  Pac.  815;  (1917)  Ex  parte 
.McAlester.  13  Okla.  Cr.  47,  161  Pac. 
1176. 


(1017)  The  Jurisdiction  of  a  court  or 
Judsc  to  render  a  particular  Judgment  or 
sentence  by  which  a  person  Is  Imprisoned, 
is  a  proper  subject  of  inquiry  on  babras 

corpus. 

Ex  parte  Hlgbtower,  18  Okla.  Cr.  472. 

165  Pac.  624. 


S  19.   Excess  of  jurisdiction. 

(1008)    Habeas  corpus  will  lie  to  dls- 
charge  a  i>etitioner  restrained  of  his  liberty 
on  a  conviction  under  a  void  ordinance. 
In  re  Unger,  i  Okla.  Cr.  22Z,  98  Pac. 
999. 


(1009)  The  review  of  a  judgment  of  con- 
viction and  imprisonment  by  writ  of  habeas 
corpus  is  limited  to  the  questions  whether 
the  court  which  rendered  tbe  Judgment  had 
jurisdiction  of  the  subject-matter  and  of  tbe 
accused,  and  whether  the  court  in  the  course 
of  the  proceedings  which  resulted  in  a  judg- 
ment exceeded  Its  jurisdiction. 

In  re  McXaught,  1  Okla.  Cr.  528.  S9 
Pac.  241. 


( 1911 )  Where  a  person  Is  arrested 
charged  with  a  felony,  and  held  in  custody 
pending  a  preliminary  examloatlon.  and 
such  examination  is  not  beld  within  tbe 
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time  provided  by  law,  he  has  a  remedy  by 
habeas  corpus  proceedings  la  a  proper  court 
for  his  discharge. 

Fields  V.  State.  5  Olila.  Gr.  520, 115  Pac. 

608. 

(1012)  The  district  court  having  ad- 
Judged  D.  to  be  in  contempt  for  failure  to 
comply  with  its  command,  that  P.'s  title  be 
cleared  by  procuring  a  conveyance  in  favor 
of  P.  from  L.,  and  that  D.  be  imprisoned 
therefor,  the  Supreme  Court,  upon  a  writ  of 
habeas  corpus,  directed  that  he  be  discharged. 
Ex  parte  Detckman,  33  Ofcla.  749,  127 
Pac.  1077. 

(1912)  A  trial  court  can  not  rentier  judg- 
ment imposing  a  sentence  In  the  penitentiary- 
for  larceny  when  the  verdict  of  the  jury 
convicts  of  receiving  stolen  property,  know- 
ing the  same  to  have  been  stolen;  and  when 
It  clearly  appears  that  a  person  was  tried 
for  larceny  and  convicted  by  the  Jury  of 
receiving  stolen  property  linowing  the  same 
to  have  been  stol^  and  was  sentenced  to 
the  penitentiary  by  the  trial  court  upon  the 
original  charge  of  larceny,  such  Judgment  is 
void,  and  the  person  accused  is  entitled  to 
be  discharged  on  the  writ  of  habeas  corpus. 
Ex  parte  Harris,  8  Okla.  Cr.  397.  128 
Pac.  156. 

( 1017 )  Where  petitioner  was  arrested 
and  sentenced  to  imprisonment  by  the  Judge 
of  a  municipal  court  without  Jury  trial  and 
uotwlthstandlng  a  total  lack  of  evidence,  and 
was  denied  admission  to  bail,  though  offering 
»ufflclent  securities,  petitioner  whs  entitled 
to  discharge  from  Imprisonment,  being  un- 
lawfully restrained  of  his  liberty. 

Ex  parte  Spencer.  —  Okla.  Cr.  — ,  161 
Pac.  1102. 

(1917)  Where  accused  on  a  charge  of 
vagrancy  was  sentenced  by  a  municipal  Judge 
to  fine  and  Imprisonment  though  no  evidence 
was  Introduced  in  support  of  the  cliarge,  and 
before  the  time  for  appeal  had  elapsed  was 
taken  to  a  road  gung  and  compelled  to  work 
on  the  public  highway,  he  Is  unlawfully  Im- 
prisoned and  entitled  to  discharge. 

Ex  parte  Burleson,  —  Okla.  Gr.  — ,  161 
Pac.  1101. 

(1017)  One  imprisoned  In  penitentiary 
under  a  void  commitment  Issued  by  the 
court  clerk,  under  a  verdict  where  no  judg- 
ment was  rendered  on  the  verdict  will  be 
discharged  and  remanded  to  custody  of  the 
trial  court 

Ex  parte  Blum,  13  Okla.  Or.  300,  164 
Pac.  136. 

(1921)  When  a  person  Is  charged  with  an 
Indirect  contempt  and  has  demanded  a  Jury 
trial,  and  such  demand  has  been  refused  by 
the  trial  court  any  order  made  by  such  trial, 
court  adjudging  the  accused  guilty  of  con- 
tempt or  attempting  to  commit  him  to  jail, 
or  which  imposes  any  other  penalty.  Is  void. 
Blanchard  v.  Bryan,  —  Okla.  — ,  200 
Pac  444. 

S  20.   Inralidity  of  proeeedings, 

(1907)   A  Judgment  of  conviction,  pro- 


nounced on  a  plea  of  "not  guilty,"  without 
the  Intervention  of  a  Jury,  is  void,  and  a 
person  Imprisoned  on  such  Judgment  is  en- 
titled to  discharge  on  habeas  corpus. 

In  re  McQuown,  19  Okla.  347.  91  Pac. 
680. 

3  21.   Errors  and  irregularities. 

(1906)  Disobeying  the  law  governing  the 
sele<'tion  of  grand  jurors  does  not  affect  the 
jurisdiction  of  the  court  so  as  to  Justify  the 
release  by  habeas  corpus  of  a  person  con- 
victed under  an  Indictment  found  by  such 
Jurors. 

In  re  Moran,  203  U.  S.  96,  61  L.  ed.  105, 

27  Sup.  Ct  25. 

(1006)  A  person  imprisoned  under  a  con- 
viction in  an  Oklahoma  court  Is  not  entitled 
to  his  release  on  habeas  corpus,  under  Rev. 
Stat  U.  S.,  §  753  (U.  S.  Conip.  Stat  1901, 
p.  502),  because  the  grand  Jurors  were  sum- 
moned from  the  body  of  the  county,  which 
resulted  in  the  selection  as  such  Jurors  of 
persons  who  were  not  electors  nor  residents 
of  the  territory,  since  the  federal  Constitu- 
tion docs  not  control  the  method  of  selection, 
and  If  any  laws  have  been  violated  by  this 
method,  they  are  territorial  ennctments, 
which  are  not  laws  of  the  United  States. 
In  re  Moran,  203  U.  S.  90,  51  L.  ed.  105, 
27  Sup.  Ct  25. 

(1006)  Compelling  the  accused  to  stand 
up  and  walk  before  the  Jury,  and  stationing 
the  Jury  during  a  tecess  so  as  to  observe  bis 
size  and  walk,  even  if  contrary  to  Conat 
V.  S.  Amend.  5,  do  not  alTect  the  Jurisdlctlra 
of  the  court  so  as  to  Justify  relief  by  habeas 
corpus. 

In  re  Moran,  203  U.  S.  98,  51  L.  ed.  105, 
27  Sup.  Ct  25. 

(1000)  The  writ  of  habeas  corpus  Is  not 
available  to  review  errors  of  the  court  In 
the  trial  of  petitioner  nor  irregularities  that 
may  have  arisen  in  the  proceedings  resulting 
lu  bis  conviction. 

In  re  Terrill,  144  Fed.  616. 

(1009)  IrreKutarities  In  the  selection  and 
Impaneling  of  the  trial  Jury  will  not  Justify 
release  by  habeas  corpus. 

In  re  McNaught  1  Okla.  Cr.  528.  SO 
Pac.  241. 

(1009)  Where  Judgment  of  conviction  is 
affirmed  in  the  Criminal  Court  of  Appeiils.  it 
can  not  be  held  void  when  attacked  collitfc 
erally  on  habeas  corpus  on  the  ground  that 
the  record  of  the  Judgment  would  not  sup* 
port  a  commitment 

Ex  parte  Howard,  2  Okln.  Cr.  563,  103 
Pac.  663. 

(11)09)  The  Criminal  Court  of  Appeals,  on 
habeas  corpus,  will  not  look  beyond  the 
judgment  of  any  court  of  competent  jurisdic- 
tion as  to  any  mere  Irregularities  of  pro- 
cedure or  errors  In  law. 

Ex  parte  Justus,  3  Okla.  Cr.  Ill,  104 
Pac  988. 

(1909)  Habeas  corpus  la  unavailable 
where  the  court  had  jqrlsdtotlon  to  render 
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the  Jadgment  wbich  Is  frr^^lar  nr  errone* 
ous  onl7.  under  Wllaon'ii  Rev.  &  Ann.  Stat. 
lOQS,  S  4867. 

Ex  parte  Mingle,  2  Okla.  Cr.  TU8.  104 

pac  ea 

(190&)  Under  8  4^7,  Wilson's  Rev.  & 
Aiin  Stat.  1003,  providing  that  "No  court  or 
Judge  sball  Inquire  into  the  legality  of  any 
Judgment  or  procpsw,  whereby  the  party  Is 
In  custody,  or  discharge  him  when  the  term 
of  commitment  has  not  expired,  in  either 
of  the  caan  following:  *  *  •  (2)  npon 
any  process  Issned  on  any  final  Judgment 
of  a  court  of  competent  Jurisdiction,"  a 
Jnctement  by  a  court  of  competent  Jurisdic- 
tion, valid  on  its  face,  is  an  unanswerable 
return  to  n  writ  of  habeas  corpus  Issncil  for 
the  relief  of  a  prisoner  inijirlsoned  by  vir- 
tue of  such  Judgment. 

Ex  parte  Caveness,  3  Okla.  Cr.  1^*^.  105 
Pac.  184. 

(11)00)  An  onler  of  commitment  for  trial 
before  tbe  district  court,  which  there  Is  no 
legal  or  competent  evidence  to  support,  is 
void,  and  accused  will  be  discharged  on  ha- 
beas corpus. 

Ex  iiarte  Turner.  3  Okla.  Cr.  IflS.  104 
Pac.  1071. 

(1900)  The  Criiiiiiml  Court  of  Apiieuls 
will  interfere  on  haheas  corpus  In  contempt 
proceedings  only  when  It  clearly  appears  that 
the  action  of  the  lower  court  r'nnishinc  for 
n  contcnii>t  was  without  authority  of  law  and 
absolutely  void,  bcomsp  such  court  had  no 
jurisdiction  of  the  subjecf-umtter  or  the 
party,  or  was  wholly  without  [wwer  to  Issue 
the  onler  of  commitment. 

Ex  parte  Fowler,  3  Okln.  Cr.  106.  105 
Pac.  180. 

<ino!»  If  the  court  has  authority  to  grunt 
the  temporarj'  injunction,  no  matter  what 
Irregularities  may  attend  tho  grnncing  there- 
of, or  however  erroneously  the  court  may 
have  acted  in  granting  it.  so  long  as  the 
Injunction  exists,  it  niust  he  obeyed,  niul  n 
commitment  for  contempt  for  a  vi.olation 
themif  will  not  he  reviewed  on  habeas  corpus 
Ex  iHure  Fowler,  3  Okla.  Cr.  100,  lOTi 
I'ac.  ISO. 

Habeas  corpus  does  not  lie  to  corre<-t  mere 
irregularity  of  procetUire,  where  there  If 
Jurisdiction;  but  there  mui<t  he  Illegality  or 
irreguhtrlty  snfflcleiit  to  i-eiuler  the  in-oceed- 
ings  void. 

rimw)  Ks  parte  Brown.  ;t  Okla  Cr  329 
10.-  T'ac.  r»77;  noil)  Ex  pjirte  Wilkins. 
7  Okln.  Cr.  421'.  11.")  Pac.  11  IS. 

(10101  The  writ  of  hnbciis  corpus  is  not 
intended  for  tlie  c()rrection  of  errors  or  mere 
irregularities,  and  can  not  be  substituted 
for  an  appeal  or  writ  of  error. 

Ex  parte  Tallcy.  4  Okla.  Cr.  SOS.  112  Pac. 
36. 

flOlO)  Where  n  petitioner  is  imprisoned 
under  i\  Judgment  of  conviction  for  crime, 
unless  the  ttiurt  was  without  Jurisdiction  to 


render  the  particular  Judgment,  and  the  Jndlg^ 
ment  Is  void  and  not  merely  voidnble.  re- 
lief can  not  be  had  by  habeas  corpus,  how- 
ever nnmerons  and  gross  may  have  been 
the  errors  committed  daring  the  trial  or 
in  the  proceedings  preliminary  thereto. 

Ex  parte  Talley,  4  Okla.  Cr.  398, 112  Pac. 

The  general  rule  is  thut  the  writ  of  ha- 
beas corpus  may  not  he  used,  either  t>efore 
or  after  conviction,  to  test  the  suflSciency 
of  an  Indictment  or  information;  but  the 
rule  is  subject  to  tbe  qualification  that  when 
the  accusation  Is  not  merely  defective  or 
technically  insufficient,  not  merely  demur- 
rable or  subject  to  a  motion  to  quash,  but  la 
fundnmcntally  defective  In  substance,  so  that 
it  charges  a  crime  in  no  manner  or  form 
and  by  no  intendment  a  party  In  custody 
to  answer  thereto,  or  after  conviction  there- 
on, will  lie  discharged  on  habeas  corpus. 

(1010)  Ex  jnirttt  Show.  4  Okla.  Or.  416, 
113  Pac.  1062;  (1911)  Ex  parte  Beall, 

■  2S  Okla.  445,  114  Pac.  724. 

(1011)  Irregularities  In  the  impaneling 
of  a  petit  jury  do  not  affect  the  jurisdiction 
of  the  court  so  its  to  justify  release  by  ha- 
rieiiR  corpns  of  a  person  so  convicted. 

Ex  parte  Wilkins.  7  Okla.  Cr.  422.  115 

Pac.  ms. 

(1011)  While  it  is  well  settled  that  mere 
irregularity  in  proceedings  resulting  in  tbe 
imprisonment,  however  flagrant,  Is  not  suffi- 
cient ground  to  discharge  on  habeas  corpus; 
yet.  If  the  petitioner  lie  Imprisoned  under  a 
judgment  of  a  court  which  was  withont  Jnrls- 
lietlon  to  render  the  Judgment  complained 
of,  such  want  of  Jurisdiction  may  l>e  In- 
quired Into  on  habeas  corpus,  and.  If  found 
to  exist.  Is  ground  for  a  dlschanice  of  the 
petitioner. 

Ex  parte  -McClure.  0  Okla.  Cr.  241.  118 

Pac.  591. 

(1!H2)  Formal  defcirts  in  an  fnformatioD 
can  not  be  presented  by  habeas  corpus  pro- 
ceedings. 

Ex  parte  Siieucer.  7  Okla.  Cr.  113.  122 
Pac.  557. 

(1012)  A  dtscharee  from  imprisonment 
under  a  criminal  conviction  can  not  be  grant- 
ed on  hatieaa  corpus,  because  the  Indictment 
nr  information  was  defective. 

Ex  iHirte  Woods.  7  Okla.  Or.  645.  125 
IMc.  440. 

Where  a  ])riHoner  in  custody  under  sen- 
tence of  conviction  seeks  to  tie  discharged 
on  habeas  corpus,  the  inquiry  is  limited  to 
the  question  whether  the  court  In  which  the 
nrisoner  was  convicted  had  Jurisdiction  of 
the  person  of  the  defendant  and  of  the  crime 
charged;  and.  If  the  trial  conrt  tiad  Juris- 
diction and  power  to  convict  and  sentence, 
the  writ  can  not  Issue  to  correct  mere  errors. 
(1»12)  Ex  parte  Woods,  7  Okln.  Cr.  645. 
125  Pac.  440;  (1019)  Ex  pjirte  Her- 
ring.  16  Okln.  Cr.  193,  15*2  Pac.  252. 
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(1912)  In  habeas  corpus  proceedings  the 
BOftlcleocy  of  the  allegntlous  In  the  indictment 
as  to  Che  offense  can  not  be  Inquired  Into. 

Ex  parte  Webb,  22S  U.  S.  663,  SB  L.  ed. 
im  S2  Sup.  Ct  769. 

(1913)  Where  an  onler  committing  a  wit- 
ness to  prison  does  not  specify  the  cause 
of  arrest  or  couiniitineut,  und  does  not  state 
the  question  for  refusal  to  auswer  which  the 
witness  has  been  ordered  committed,  which 
statements  are  required  by  Kev.  Laws  1910, 
S  fiOOl,  he  will  be  discharged  on  habeas 
corpoB. 

Ex  parte  Waugh,  40  Okla.  188,  137  Pac. 
105. 

(19J4)  Where  a  person  is  held  in  custody 
under  a  void  oi^er  of  commitment,  or  is  im- 
prisoned without  due  process  of  law  under 
the  sentence  of  any  court  of  the  state,  it  is 
not  only  within  the  authority  of  the  Crim- 
inal Court  of  Appeals,  but  It  la  its  duty,  upon 
habeas  corpus,  to  Inquire  into  the  legality 
of  the  coiuuiitmentp  when  the  matter  Is  prox^ 
eriy  brought  before  it  by  petition;  and  if 
It  be  adjudged  that  the  order  of  commit- 
ment was  made  without  authority  of  law, 
the  person  will  be  entitled  to  a  dlscbarge 
from  custody  In  order  to  preserve  the  con- 
stitutional right  of  all  persons  not  to  be 
deprived  of  liberty  without  due  process  ot 
law. 

Ex  parte  Sullivan,  10  Okla.  Cr.  465,  188 
Pac.  815. 

(1916)  Where  a  party  is  arrested  and 
brought  before  a  municlpnl  Judge,  charged 
with  the  violation  of  a  city  ordinance,  and 
upon  arraignment  enters  a  ^ea  of  not  guilty 
and  tlie  municipal  Judge,  without  hearing  any 
dTidnice  to  support  the  charge,  finds  him 
guilty  and  sentences  bim  to  pay  a  fine,  and 
in  default  of  the  payment  thereof  commits 
him  to  the  city  Jail,  and  he  is  so  impris- 
oned, it  was  held,  upon  a  petition  for  writ 
of  habeas  corpus,  that  such  Judgment  of 
conviction  is  void,  and  the  imprisouinont  11- 
1^1  and  withont  authority  of  law. 

In  re  Gates,  12  Okla.  Cr.  435.  158  Pac. 
289. 

<1019)  A  discharge  from  imprisonment 
under  a  criminal  conviction  can  not  be  grant- 
ed on  habeas  corpus,  because  the  indictment 
or  Information  was  defective. 

Ex  parte  Hill,  12  Okla.  Cr.  33.5.  156  Pac. 
686. 

(1917)  A  Judgment  and  sentence  of  Im- 
prisonment for  an  offense  for  which  the  stat- 
ute provides  that  the  punishment  must  be 
both  flue  and  imprison uient,  there  being  no 
other  defect,  is  merely  erroneous,  not  void, 
and  a  person  imprisoned  under  such  a  Judg- 
ment is  not  entitled  to  release  upon  habeas 
corpus. 

Ex  parte  nies,  13  Okla.  Cr.  163,  162 
Pac.  1136. 

(1918)  The  refusal  of  the  court  to  award 
a  trial  by  Jury  in  a  proceeding  for  an  Indi- 
rect contenipt  to  which  defendant  Is  entitled 


under  Bev.  Laws  1910,  {  2279,  Is  an  Ille- 
gality not  defeating  its  Jurisdiction  or  ren* 
dering  its  Judgment  void. 

Ex  parte  Plaistrldge,  68  Okla.  — ,  17.S 
Pac.  61& 

(1920)  An  irregularity  within  the  rule 
thut  haljeas  corpus  does  not  deal  with  irreg- 
ularities which  render  pr(.>ceedlngs  voidable 
mer^,  is  defined  tu  be  the  want  of  adher- 
ence to  some  prescribed  rule  or  mode  of 
proceeding  and  it  cousiats  either  in  omit- 
ting to  do  something  thut  is  ueceffitary  for 
the  due  and  orderly  conduct  of  a  suit  or 
doing  It  in  an  unseasonable  time  or  Im- 
proiier  manner. 

Ex  parte  Lyde,  —  Okla.  Cr.  ~.  191  Pac. 
606. 

(1920)  The  writ  of  habeas  corpus  does  not 
deiil  with  errors  or  irregularities  which  ren- 
der proceedings  voidable  merely,  but  such 
only  as  render  them  absolutely  void. 

Ex  parte  Lyd^  —  Okla.  Or.  — ,  101  Pac. 
600. 

S  22.   Former  jeopardy. 

(1908)  A  writ  of  habeas  corpus  can  not 
be  resorted  to  for  the  purpose  of  discharg- 
ing the  applicant  on  a  plea  of  former  Jeop- 
ai^. 

Ex  parte  Johnson,  l  Okla.  Cr.  286,  07 
Pac  1028. 

5  23.   Invalidity  of  11811110  or  ordinance. 

For  the  purpose  of  the  hearing.  It  being 

admitted  tliat  t^e  person  was  not  only  at  the 
time  of  commitment  but  is  also  now  insane, 
whose  release  from  the  asylum  was  sought 
solely  on  the  ground  that  the  statute  under 
which  she  was  held  was  void,  such  party 
Is  not  entitled,  as  a  matter  of  right,  to  be 
discharged  upon  that  ground  alone. 

(1912)  Ex  parte  Dagley.  35  Okla.  180, 
128  Pac.  699;  (1912)  Ex  parte  Unke, 
:t.T  Okla,  192.  128  Pac.  702. 

A  runvicMon  had  a  Jail  sentence  imposed 
in  default  of  tbe  payment  of  fine  assessed 
by  the  police  court  of  the  city,  under  an  Il- 
legal ordinaocc  Imposing  a  license  tax  Is 
without  force;  und  one  so  convicted  la  en- 
titled to  a  discharge  from  such  Illegal  re- 
straint 

(1017)  Ex  parte  Mayes,  64  Okla.  260. 
167  Pac.  740;  (1917)  Ex  parte  Dan- 
iels, 64  Okhi.  264,  167  Pac.  752:  (1017) 
Ex  parte  Caty.  64  OkU.  264.  167  Pac. 
752. 

§  24.   AdmiBSion  to  or  redaction  of  baXL 

(1806)    State  1803.  8  5824  (Wilson's  Bev. 

6  Ann.  $tat.  1903,  8  5612).  requires  ball  to 
be  gi\en,  pending  appeal,  within  the  time 
allowed  by  the  trial  court,  and  requires  the 
bond  to  be  executed  with  the  approval  of 
tbe  clerk  of  the  district  court;  and  the  sure- 
ties  must  appear  and  Justify  by  alfldavit  to 
be  made  before  the  clerk  of  the  district 
court,  and  where  this  Is  not  shown  to  have 
been  done  the  Supreme  Court  will  not  grant 
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the  writ  of  habeas  corpus  to  determine 
whether  or  not  the  sureties  offered  on  tht 
appeal  bond  are  sufficient 

United  States  v.  Raidler.  4  Okla.  417, 
48  Pac.  270. 

(1908)  Where  a  person  in  cuntody  alleges 
In  his  petition  for  writ  of  habeas  corpus, 
that  another  court  has  made  an  order  grant- 
ing him  ball,  and  the  evidence  shows  no 
awh  order  ever  entered  of  record,  there  Is 
a  failure  to  establish  such  order  and  the  ap- 
plication should  be  dmied. 

Ex  parte  Stevrason,  1  Okla.  Cr.  127.  94 
Pac  1071. 

(19O0)  Habeas  eorpiia  will  not  He  to  de- 
termine whether  the  action  of  the  district 
court  clerk  In  refusing  to  .ipprove  bail  boud 
is  unrensouable,  arbitrary  and  oppresBlve 
nnder  Laws  lilOTt,  paee  3:i4.  cb.  2S).  art.  2,  §  1. 
Kx  parte  Tyler.  2  Okla.  Or.  4r»f).  irt2  Pac. 
716. 

Prior  to  the  filing  of  the  iwtition  in  error 
in  the  Ciiuiiiinl  Court  of  Appeals,  only  the 
question  of  excessive  bail  will  be  considered 
on  habeas  corpus  proceedings. 

(IIXH))  Kx  parte  Tyler,  2  Okla.  Cr.  455, 
102  Pac.  716;  (1017)  Kx  parte  Bur- 
ton. 13  Okla.  Cr.  280,  1C4  Pnc.  135. 

(1920)  The  Criuiinal  Court  of  Appeals 
will  not  assume  the  functions  of  a  commit- 
ting magistrate  or  the  trial  court :  and,  to 
authorize  Interfei-ence.  tfae  bail  fixed  must 
be  per  se  excesHlve  and  clearly  dispropor- 
tionate to  tlie  offense  Involved. 

Ex  parte  Ruble.  —  Okla.  Cr.  — ,  Iftt 
Pac.  1009. 

S  2S.  Defenses. 

Where  It  is  made  to  appear  that  a  peti- 
tioner for  writ  of  habeas  corpus  has  escaped, 
the  writ  will  be  denied  and  the  mle  to  show 
cause  discharged. 

(1921)  Ex  paite  Grigsby,  —  Okla.  — , 
200  Pac.  267;  (lt)21)  Ex  parte  Hoern. 
—  Okla.  Cr.  —  200  Pac.  2fi7. 

S  26.   Persons  entitled  to  relief. 

(1912)  The  act  of  the  I^lrtature  ap- 
proved Febntary  24.  1911  (Ijiws  1911.  ch. 
25).  not  ouly  authorizes  the  commissioner  of 
charities  and  corrections  to  institute  proceed- 
ings of  this  character,  but  imposes  that  duty. 
Ex  parte  Powell.  «  Okla.  Cr.  495,  120 
Pac.  1022. 


n.   JURISDICTION.   PROCEEDINGS,  AND 
RELIEF. 

§  27.   Jurisdiction  in  general. 

i  28.   Authority  «l  state  courts  in  respect 

to   persons   in   custody   of  United 

States  authorities. 

(1(H5)  A  party  charged  with  a  criminal 
offense  may,  while  out  on  ball,  he  arrested  by 
the  federal  authorities  without  violating  the 
comity  existing  between  the  two  JurMIc- 
tlons;  but  the  state  court.  If  It  so  desires, 
may  insist  ujwn  the  Jurisdiction  previously 
obtained  and  procure  the  principal  from  the 


possession  of  the  ftederal  authorities  for  the 
purpose  of  trial.  The  principal  and  bis 
sureties,  however,  do  not  enjoy  this  same 
privilege,  and  they  can  not  elect  that  the 
principal  be  tried  by  the  btace  courts  and 
thereby  oust  the  federal  court  of  its  Juris- 
diction. 

Metoaif  v.  State.  f>7  Okla.  64,  156  Pac. 
SOS. 

S29.   Courts  of  appellate  jurisdiction. 

(1006)  In  habeas  coia>UB  proceedings,  the 
Criiuinal  Court  of  Appeals  is  a  court  of  orig- 
inal Jurisdiction. 

Ex  iHirte  Johnson.  1  Okla.  Cr.  414,  98 
Pac.  461, 

(190S)  An  order  of  a  district  judge  re- 
manding a  prisoner  on  habeas  corpus  does  not 
preclude  an  ai>]»licatlon  for  habeas  corpus  to 
the  Criminal  Court  of  Appeals,  the  consti- 
tutional right  of  the  writ  not  being  ex- 
hausted by  the  first  remanding  order. 

FjX  parte  Johnson,  1  Okla.  Cr.  414,  OS 
Pac.  461. 

(1905)  The  Criminal  Court  of  Appeals, 
the  Supreme,  district  and  county  courts  and 
the  justices  ami  Judges  thereof,  bave  concur- 
rent original  jurisdiction  in  habeas  corpus. 

Ex  iwrte  Johnson.  1  (»kla.  Cr.  414.  9S 
Pac.  461, 

§30.   Uahed  States  conrtt. 

(I90t>)  As  both  the  Snpreme  Court  and 
the  Circuit  Court  of  Appeals  have  Jurisdic- 
tion to  review  final  decisions  of  the  Su- 
preme Court  In  Oklahoma  in  certain  classes 
of  cases  by  writs  of  error  or  appeal,  hut 
have  DO  power  In  cases  of  conviction  of  cap- 
ital crimes,  the  Sui)reme  Court  of  the  United 
States  and  the  Circuit  Court  of  Appeals  have 
power  to  issue  writs  of  habeas  corpus  to 
inquire  Into  the  iiowcr  of  any  court  In  the 
territory  to  imprison  a  person  convicted  of  a 
capital  crime. 

Ex  parte  Moran,  144  Fed.  594. 

(innc)  The  power  of  the  Supreme  Court 
and  of  the  Circuit  Courts  of  Appea}  to  is- 
sue writs  of  halwas  corpus  Is  a  part  of  their 
appellate  jurisdictiou,  distinct  from  their 
power  to  review  by  writs  of  error  or  appeals, 
juid  extends  to  imprisonment  by  judgment  or 
orders  of  Inferior  courts  Within  their  respec- 
tive territorial  jurisdiction,  both  when  the 
final  Judgment  or  orders  are  not  reviewable 
by  error  or  appeals,  as  well  as  cases  In 
which  they  are  so  reviewable. 

Ex  parte  Koran,  144  Fed.  604. 

(1906)  By  Act  Man-h  3,  1881.  ch.  517, 
S  12.  20  Stat.  828  [U.  S.  Comp.  Stat  1901. 
p.  5.531.  the  Circuit  Courts  of  Appeals  were 
invested  with  the  same  power  to  issue  writs 
of  habeas  corpus  within  their  respective  tei'- 
rltorial  Jurisdictions  which  the  Supreme 
Court  possessed  as  a  part  of  Its  appellatr 
Jurisdiction  withhi  its  territorial  Jurisdiction. 

Ex  parte  Moran,  144  Fed.  594. 

(1000)  The  power  of  the  Supreme  Court 
to  issue  writs  of  habeas  corpus,  except  In 
cases  affecting  ambassadors;  public  miidi- 
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ters,  or  consuls,  and  In  those  in  which  the 
stnte  is  a  pnrty,  Is  a  part  of  the  flpp«>llate 
Jnrisdictfon  which  is  conferred  upon  it  by 
that  part  of  Judiciarj  Act  Sept.  24.  17S9, 
§  14,  1  Stat  SI,  now  emb<Hlied  fn  Ber.  Atat 
§  716  lU.  S.  Comp.  Stat.  IfiOl.  p.  fiSOI. 
Ex  parte  Moran,  144  Fed.  S&4. 

(191S)  If  an  officer  or  soldier  of  the 
T'nlted  States  is  in  custody  under  the  proc- 
ess of  a  state  court  for  an  alleped  oflEense 
ngainat  the  laws  of  the  state  for  an  act  which 
he  claims  was  done  Jn  his  offlclsl  capacity 
in  pursuance  of  the  laws  of  the  United  States 
if  It  can  be  made  to  appear  that  his  release 
Is  urgent,  under  certain  conditions  the  court 
or  Judge  should  di«charf;e  tlie  prisoner  with- 
out waiting  for  trial,  but  if  the  ra»e  is  not 
within  tlie  exceptions  the  court  as  a  rule 
will  not  Interfere  by  writ  of  lialwns  corpus. 
Castle  V.  Lewis.  254  Fe<l.  ftlT. 

<1918)  When  a  [x^rsi  n  is  In  oiistody  under 
progress  of  a  state  court  for  iin  allegiMi  of- 
fense Against  the  laws  of  ihe  state  and  It 
is  einimed  that  he  Is  held  for  violation  of 
the  Constitution  or  of  a  law  or  treaty  of  the 
United  Slates,  or  for  an  act  done  or  omitted 
pursuiint  to  a  luw  of  tJie  Ijiltod  States,  the 
district  courts  of  the  Unlte<l  Sbites  have 
ttlenary  Jurisdiction  to  inquire  Into  the  cause 
of  such  coutlnenient  by  means  of  the  writ 
of  halKfts  cTiipos  and  to  dlsclinrse  the  petl- 
tlonerB. 

Castte  V.  l-ewis,  2r>4  Fed.  1H7. 

fi  31.   Anthorily   of  judges  and  judicial 

officers. 

(1!M)0)  A  justice  nf  the  Supreme  Court 
of  the  territory  of  Oklahoma  has  the  iwwer 
to  Iss'-ie  a  writ  of  habeas  corpus,  and  the 
IsRuance  of  f,ueh  writ  will  not  of  itself  give 
the  Supreme  Court,  as  a  body,  jurisdiction 
to  hear  aiui  deteruiiue  any  matter  involved 
therein  until  after  a  final  Judi:ment  by  the 
Joatice  before  whom  siKh  matter  is  pending. 
In  re  McMnster.  0  Okla.  432.  tJO  Pac. 
2S0. 

9  32.   JuriBdiction  of  parties. 

(IfKW)  The  Supreme  Court  has  no  Juris- 
diction to  Issue  a  writ  of  lialxjas  corims  to 
the  warden  of  the  state  renitentiary  of  Kan- 
sas, locatetl  in  Kiinsas.  to  Inquire  into  the 
validity  of  a  sentence  of  prls*iners  scntenceil 
from  Okhihonm,  and  confined  In  the  Kansas 
state  penitentitiry.  under  contract  made  pur- 
suant to  Stat.  18^3,  §5  3680-368S  (Wilson's 
Itev.  &  Ann.  Rtnt  1003,  SS  4<K)7-40tG>.  while 
such  prisoners  are  confined  therein,  since  the 
court  has  no  ori-^Iunl  jurisdiction  over  per- 
sons outside  Its  territorial  boundaries. 

In  re  Bailey,  10  Okla.  21>4.  61  Pae.  922. 

S  33.  Petition. 

i  34.   Form  and  reqnisitee  in  general. 

(190S)  In  habeas  corpus,  for  Illegal  com- 
mitment by  a:i  exaniinltig  maglstriitc.  the  pe- 
titioner should  he  required  to  make  the  evi- 
dence tJiken  at  the  preliminary  examination 
»  part  of  his  jietition. 

Ex  parte  Johnson.  1  Okla.  Cr.  414,  98 

•    Pac.  461. 


(1013)  A  petition  for  the  writ  of  habeas 
corpus.  Betting  up  facts  which  shuw  lhat  the 
petitioner  was  imprisoned  under  n  valid 
Judgment  of  the  court  on  the  date  the  com- 
mitment was  issued,  and  tbut'no  appeal  was 
taken  from  such  judftnient.  and  that  after 
Incarceration  in  the  prison  petitioner  was 
by  the  county  Judge,  comity  attorn^,  and 
sheriff  discharged  from  such  imprisonment 
on  their  own  initiative,  and  without  author- 
ity of  law,  and  that  petitioner  was  thei*- 
aftcr.  after  the  expiration  of  more  than  the 
time  for  which  the  petitioner  could  have  been 
imprisoned  under  the  original  Judgment,  re- 
committed under  the  same  Judgment,  states 
ground  for  relief,  and  is  not  demurrable. 
Kx  parte  Kley.  0  Okla,  Cr.  70,  130  Pae. 
SZl. 

Where  the  facts  stated  in  the  petition  for 
n  writ  of  hiiheas  C()rpus.  If  established,  will 
imt  wnvrtint  the  discharge  of  the  petitioner, 
tlip  writ  will  be  denietl. 

00151  l-^x  parte  Wilis,  12  Okla.  Cr,  506, 
14S  Pile.  iOfat:  (1017)  Kx  r-irte  Crouch, 
13  Okla.  Cr.  290,  lfi4  Pac,  132. 

(1010)  A  iietltlon  for  luiiieas  corpus,  aver- 
ring that  petitioner  was  unlawfully  held  un- 
d^  a  commitment  upcm  a  jndgnient  on  a  \ct- 
diet  finding  him  guilty  of  perjury,  and  that 
facts  stated  in  information  did  not  constitute 
a  criminal  offense,  so  that  court  was  with- 
out Jurisdiction  to  try  or  sentence  him.  did 
not  state  facts  entitling  bim  to  the  writ 
Kx  parte  Hodges.  I«  Okla,  Cr.  113,  180 
Pac.  717. 

noiO)  ,Vu  oricinal  application  for  a  writ 
of  haheiis  corpus  alleging  that  petltloDcr  was 
unlawfully  restrained  of  bla  lit)erty  under  a 
writ  of  commitment  issued  by  county  clerk 
after  a  new  trial  had  been  granted  at  a 
subsequent  term  and  after  time  for  appeal 
bad  expired,  was  demurrable,  where  there 
was  no  rcrtifled  copy  of  any  order  showing 
the  grant  of  a  new  trial  on  auy  statutory 
ground  upon  which  a  new  trlai  may  be  grant- 
ed subsequent  to  the  term  nt  which  the  orig- 
inal trial  was  had. 

Ex  parte  Richards.  16  Okla.  Cr.  677,  ISO 
Pac.  071. 

(1010)  A  petitioner  is  not  entitled  to  a 
writ  of  habeas  corpus  who  alleges  an  Ille- 
gal impriKftnment  under  a  coiiuuitment.  that 
denmrrer  to  Information  had  been  sustained, 
.and  that  county  attorney  did  not  file  amend- 
ed Information  so  that  the  district  court  was 
without  jurisdiction. 

Kx  parte  Cai-dwell,  16  Okla.  Cr.  670.  181 
Pac,  153. 

S  35.  ■  Particular  avermoits. 

(1020)    A  M-rlt  of  habeas  conms  will  not 
be  issued  in  behalf  of  one  convicted  of  vbl- 
grnncy  and  sentenced  to  pay  fine  on  the 
ground  that  he  had  been  adjudgc^d  insane. 
Ex  parte  Ileytz,  —  Okla.  Or.  — ,  192 
Pac.  698. 

{  36.  Hearing  on  petition. 

(1013)  On  an  original  application  to  the 
Criminal  Court  of  Appeals  fur  a  wrH  of  ba- 
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beae  corpus,  counsel  will  not  ,be  permitted 
to  tike  Inconsistent  poRltions. 

Ex  parte  Hawklnib  10  Okla.  Cr.  S86, 186 
Puc  801. 

{37.  Allowance  and  imianee  of  wriL 

138.   Grant  or  refnsaL 

<]017)  Wliere  the  petitioner,  immediately 
after  flllns  bis  petition  for  tnibeas  corpns, 
died  a  motion  to  dismiss  the  eanae.  the  peti- 
tion would  be  dlsiniased. 

Ex  parte  Campbell,  13  Okla.  Cr.  1JS6,  164 
Pac.  11S6. 

(J 910)  Where  the  facts  aUeged  In  the 
peUdim  for  writ  of  babens  corpun,  if  estab- 
lished would  not  warrant  the  diauharge  of 
the  prisoner,  the  writ  will  be  denied. 

Ex  parte  Bailey,  —  Okla.  Cr.  — ,  178 
Pac.  701. 

1 39.  Qnaafaing  or  vacating  writ. 

(1911)  When  a  party  obtains  a  writ  of 
liabeas  corpus,  and  time  Is  Rriintcd  for  fDiiis 
briefs,  and  he  makes  uo  further  iippenraDcr 
In  the  cause,  the  writ  of  habeas  corpus  will 
be  discharged,  and  the  petitioner  will  bo  re- 
manded to  the  custody  of  the  officer  who  had 
him  in  cnstody  upon  the  issuance  of  the 
writ 

Ex  rnrte  McAfTrpy.  4  Okla.  Cr.  flS7,  114 
Pac.  305. 

{40.  Return. 

S  4l.   Necessity   and    doty   to   make  in 

generaL 

(1916)  Where  an  officer,  charged  with  an 
unlawful  rcetrnlnt  neiclects  to  make  a  re- 
turn to  a  writ  of  hfllwas  orpaa.  or  offers  an 
excuse  for  his  falling  so  to  do,  and  the  peti- 
tion, duty  verified  on  its  face,  shows  that 
the  itetitloner  Is  by  said  officer  Ulesnlly  re- 
strained of  bis  liberty,  no  legal  i-ause  for 
the  restraint  nppenring,  such  petitioner  Is 
entitled  to  his  discbanre. 

Ex  parte  Wood,  58  Okla.  278.  159  Par. 
483. 

I  42.   ConclnsiveneBB  and  effect. 

(190(1)  Where,  on  habeas  corpus  to  obtain 
a  prisoner's  discbaree  for  incarceration  with- 
out due  process  of  low.  the  record  did  not 
disclose  tliat  the  prisoner  was  insane  at  the 
time  when  the  Ituiubnnllnatlon  for  which  the 
prison  board  found  blm  guilty,  and  for  which 
they  deprived  him  of  500  days  gn«)d  time,  be 
was  not  entitled  to  an  allowance  of  such  good 
time,  on  the  ground  that  he  could  not  be 
guilty  of  InPiiboi-diniitSon  while  Insane:  the 
presumption  being  that  he  became  Insane 
subseqnent  to  the  InRuhonllnation. 
In  re  Terrlll.  144  Fed.  616. 

(1009)  The  record  of  a  justice  fibowlng 
that  defendant  refitsed  tu  plead,  and  that  no 
evidence  was  offered,  can  not  he  impeached 
in  a  collateral  proceeding. 

Ex  parte  Walton.  2  Okla.  Cr.  437.  101 
Pac.  1034. 

1 43.   Production  of  person  on  retnm. 

(1911)  Appearing  in  court  In  response  to 
n  writ  of  habeas  corpus,  and  refusing  to  pro- 
duce the  body  of  a  child  itursnant  to  the  re- 


quirements of  said  writ,  without  a  reasonable 
excuse,  or  wilfully  making  an  evaaive  or 
insufHclent  answer  thereto,  is  a  contempt 
committed  in  the  presence  of  the  coart. 

Smythe  V.  Smytbe,  28  Okla.  266. 114  Pa& 
267. 

S  44.  Answer  to  reiom  and  ismet  tlimon. 

(1911)  Upon  an  apiicntlon  to  the  Crim- 
inal Court  of  Appeals  for  bail  by  writ  of  ha- 
bens  corpus  after  commitment  for  a  cnpital 
offense  by  an  examining  nuigistrate,  the  bnr- 
Oen  Is  upon  the  petitioner  to  show  facta  suf- 
ficient to  entitle  him  to  bail,  when  those  facts 
do  not  ap|«*flr  from  the  evidence  addncpd  on 
the  part  of  the  prosecution. 

Ex  parte  Dykes,  Kx  porte  Standlfer.  6 
Okla.  Cr.  162.  117  Pac.  724. 

i  45.  Evidence. 

(1!X>8)  In  habeas  corpus  ihe  burden  of 
]>roof  Is  on  the  petitioner  In  a  capital  case 
to  show  that  he  is  iUegally  deprived  of  bla 
liberty. 

Kx  parte  Johnson,  1  Okla.  Cr.  414.  96 
Pac,  461, 

(1909)  On  habeas  corpus,  application  for 
t>all  In  a  caiAtal  cas^  after  commitment  upcw 
examination  before  a  Justice  of  the  peaces 
tlie  burden  of  proof  Is  on  the  defendant  to 
show  that  he  is  lll^Uy  restrained  of  bis 
llbertT. 

Ex  parte  Smith.  2  Okla.  Cr,  24,  »»  Pac 
888. 

(1010)  Where  the  homicide  is  proven  or 
admitted,  the  court  on  an  application  tor 
hall  will  not  presume  for  the  prisoner  eltbw 
Jdstidcatlon  or  mitigation  merely  because 
the  evidence  for  the  prosecution  falls  to 
show  their  nbsencs;  and  unlefts  the  evidence 
for  the  prosecution  shows  the  presence  of 
facts  tending  to  Justify,  excuse,  or  mitigate 
the  offense,  the  burden  Is  on  tiie  petitton^ 
to  show  them. 

In  re  Fraley.  3  Okla.  Cr.  719.  100  Pac. 
206. 

rpott  application  for  ball  by  writ  of  ha- 
beas corpus  after  commitment  for  a  capital 
offense,  the  burden  is  uiion  the  vetltioner  to 
show  facts  eufflcle'jt  to  entitle  hlin  to  bail. 
when  those  facts  do  not  appear  from  the 
evidence  adduced  on  the  port  of  the  prose- 
cution. 

(imO)  In  re  Fr.iley,  3  Okla.  Cr.  719.  109 
Pac.  I*9f5;  (191G)  Ex  parte  Kerrlel,  12 
Okla.  Cr.  380,  157  Pat.  3«9:  (191S) 
Kx  parte  Butler,  15  Okla.  Cr.  Ill,  175 
Pac.  132;  (1920)  In  re  Bean,  —  Okla. 
Cr.  — ,  190  Pac.  1091;  (1920)  Ex  parte 
fiarvin,  —  Okla.  Cr.  — ,  192  Pac.  363: 
(1921)  Ex  parte  Thompson,  -~  Okla. 
Cr.  — ,  200  Pac.  71  a 

( iniO )  Affidii  vlts  of  physlclann  statInK 
that  in  their  opinion  confinement  In  Jail  will 
result  disastrously  to  the  petitioner,  and 
which  state  no  facf  upon  wlil^h  such  opin- 
ion is  based  makes  no  sufficient  showing  for 
the  admission  of  the  prisoner  to  ball. 

In  re  Fraley.  3  Okla.  Cr.  719,  109  Pac. 
296. 
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(1910)  Where  a  Jodguinit  of  a  justice 
of  the  r'cace  recites  that  after  daly  ctmsid- 
erliig  the  "evlilem-e  as  ]ir<)(luoed  and  con- 
fessed" the  court  finds  the  defendant  guilty, 
In  the  absence  of  an  affirmative  showing 
that  oo  evidence  wus  Introdu(»e<I,  it  will  be 
presumed  that  evidence  was  taken. 

In  re  Junes.  4  Okla.  Cr.  71.  100  Pac. 
R70. 

(1910)  The  evidence  was  held  to  Justify 
the  refusal  of  bait 

Ju  re  Frnlpy.  :l  Okln.  Cr.  71!>.  IW  Pac. 
2&S. 

(1911)  In  habeas  corpus.  If  the  process 
Is  valid  on  its  face,  it  will  be  deemed  prima 
facie  legal,  and  the  prisoner  assumes  the 
burden  of  Impeaching  its  validity  by  showing 
II  want  of  Jurisdiction. 

Kx  parte  Mlllsap.  29  Okla.  472.  IIS  Pac. 
13,-1. 

(IIH.'J)  A  letter  written  by  i>etitIouer  and 
itlTcreit  111  evldcnt-e  on  his  original  applica- 
tion fur  a  writ  of  Itabeas  corpiiH  after  he  had 
boiiiiil  over  to  answer  the  charge  of 
adultery  was  held  tn  authorize  denial  of  the 
writ,  altlioiigh  the  state's  evidence  offered 
at  the  prelimiuary  examination  may  not 
have  biH'U  wliully  satisfactory. 

Kx  parte  Hurris.  10  Okla.  Cr.  8.1,  133 
Pac.  113!). 

(11li:t>  Tile  cviileiiL-e.  on  an  a])i)li<'Ution 
for  a  writ  of  iuibeas  corpus  involving  the 
l  iybt  to  tlio  cnshKly  of  a  minor  child  an  be- 
tween the  ebiliVs  father  and  grandparents, 
was  belli  iiisuftlcient  to  establish  any  agree- 
ment oil  the  father's  part  that  the  'grand- 
■•arents  should  have  the  permanent  custody 
•»f  the  ehlld. 

Jnmtflon  v.  (iilltert,  3K  Okla.  751,  135 
Pac.  342. 

(])I14)  Where,  in  halH-as  torpiis  to  se- 
cure possession  of  a  child,  defendant  intro- 
ilncefl  evidence  reflecting  dlsadvantageously 
on  petitioner.  It  was  error  to  refuse  to  hear 
evidence  in  rebuttal. 

Snow  V.  Smith.  44  Okla.  312,  144  I'ac. 
578. 

(1914)  Evidence  in  hat>ea8  corpus  to  ob- 
tain the  custody  of  plaintiff's  minor  child, 
against  the  mother  and  the  child's  maternal 
grandparents,  was  held  to  authorize  a  Judg- 
ment for  defendants  under  Kev.  I^aws  IStlO, 
I  4S84. 

Snow  r.  Smith,  44  Okln.  312,  144  Pac. 
578. 

(1915)  In  a  pi-oceedlug  by  petitioner  for 
a  writ  of  habeas  corpus  to  secure  his  ad- 
mission to  ball  on  the  charge  of  taomlclde. 
evidence  introduced  upon  the  preliminary' 
examination  held  not  to  warrant  denial  of 
ball  on  the  ground  that  the  proof  was  evi- 
dent or  the  presumption  great  that  a  capi- 
tal offense  had  been  committed,  bnt  to  in- 
dicate that  petitioner  was  guilty  only  of 
manslaughter. 

Ex  parte  Beshlrs,  12  Okln.  Cr.  «05,  166 
Pac  73. 


(IdlO)  Evidence  examined,  and  held  suf- 
ficient to  Justify  a  refusal  of  ball  to  a  peti- 
tioner in  custody  upon  two  separate  charges 
of  murder. 

Ex  parte  Kerriel,  12  Okla.  Cr.  386,  157 
Pac.  369. 

(191S)  \\Tiere  a  federal  otBcer  shot  one 
of  a  party  in  attempting  to  arrest  them  for 
suspected  violation  of  liquor  laws  evidence 
examined  and  proceedings  for  habeas  corpus 
in  the  federal  court,  held  not  to  show  that 
any  of  the  itnrty  In  the  presence  of  the 
officers  committed  the  offense. 
Castle  V.  Lewis,  254  Fed.  917. 

(1!)2())  Where  It  is  shown  by  the  return 
tiiat  iietitlouer  is  detained  by  virtue  of  a 
couniiitment  Issued  upon  a  Judgment  of  a 
court  of  competent  Jurisdiction,  such  show- 
ing Is  prima  facie  only  of  the  fact,  and 
may  be  Impeached  by  the  record  of  the  case 
for  the  purpose  of  showing  that  the  court 
or  Judge  was  without  Jorlsdiction  to  render 
the  Judgment. 

Ex  parte  Lyde.  —  Okla.  Cr.       191  Pac. 
606. 

( ll>:.*<t)  Evidence  considered,  and  held  to 
justify  the  refusal  of  bail  to  a  defendant 
in  custody  uiwn  a  charge  of  murder. 

Ex  iinrte  Garvin.  —  Okla.  Cr.  — ,  192 
Pac.  363. 

(11)20)  Petitioner  charged  with  rape  in 
the  first  degree  was  held  and  committed 

without  bail  on  the  preliminary  examina- 
tion. Evidence  reviewed,  and  held  sufficient 
to  show  that  fictltioner  Is  entitled  to  be  ad- 
mitted to  bail  as  ii  matter  of  right 

Ex  parte  I.AHllngton,  —  Okla.  Cr.,  1^ 
Pac.  505. 

(1920)  Under  Const  art  2,  §8,  provid- 
ing that:  "All  persons  shall  be  bailable  by 
sufficient  sureties,  except  for  capital  offenses 
when  the  proof  of  guilt  Is  evidrat.  or  the 
presumption  thereof  Is  great."  Upon  an  ap- 
pliciitlou  for  ball  by  writ  of  habeas  corpus, 
after  commitment  for  capital  offense  by  a 
committing  magistrate,  the  burden  is  upon 
the  i)etitioner  to  show  that  he  is  Illegally  de- 
prived of  his  liberty. 

Ex  parte  Leillngton,  —  Okla.  Cr.  — , 
102  Pac.  605. 

(1!^)  lu  habeas  wrpus  proceedings, 
where  the  petitioner  has  been  held  to  an- 
swer by  an  examining  magistrate,  bis  gnllt 
will  be  assumed  upon  an  application  for  re- 
duction of  ball. 

Ex  iwrte  Ruble.  —  Okla.  Cr.  — ,  193  Pac. 
1009. 

The  evidence  is  Insufficient  on  an  applica- 
tion for  habeas  corpus  admitted  to  hail  by 
one  charged  with  murder  to  show  that  he  U 
entitled  to  ball  as  a  matter  of  legal  right 
(1921)  Ex  parte  Dennison,  —  Okla.  Cr. 
— ,  198  Pac.  514;  (1921)  Ex  parte 
Denham,  —  Okla.  Cr.  — ,  198  Pac.  515. 

T'pon  an  application  for  ball  by  writ  of 
habeas  corpus  for  a  capital  offense,  the  bur- 
den Is  upon  the  petitioner  to  show  facts 
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sufficient  to  entitle  blm  to  bail  when  these 
facts  do  not  appcjir  from  the  evidence  ad- 
duced on  the  nart  of  the  prosecution. 

(1921)  imrte  Dennlson.  —  Okla.  Cr. 
— .  lOS  Pnc.  514;  (1921)  Ex  parte 
Denbam.  —  Okla.  Cr.  — ,  198  Pac. 
515. 

(1921)  If  the  record  In  a  felony  ease  In 
the  district  court  fails  to  afflrmativeiy  dls- 
i-lo8e  that  an  issue  of  fact  was  tried  and  de- 
termined, finding  that  the  offender  was  over 
the  ape  of  sixteen  .vears.  that  issue  remains 
'i|)en  for  the  Criminal  Court  of  Appeals  to 
determine  in  a  habeas  conms  proceeding. 
Whatever  presumptions  there  may  have  been 
that  the  district  court  had  Jurisdiction  are, 
under  such  circunistanees,  rebuttable  pre- 
sumptions. 

Ex  parte  Parnelt,  —  Okla.  Cr.  — ,  200 
Pac.  406. 

(1021)  Where  a  court  of  record  and  of 
general  jurisdiction  exercises  special  or  lim- 
ited powers  derived  from  statutes,  and  not 
in  the  exercise  of  general  Jurisdiction,  ac- 
cording to  the  common  law,  as  provided  in 
our  Juvenile  statutes,  the  Jurisdictional  facts 
should  appear  In  the  record,  and  will  not  be 
presumed  by  the  Criminal  0)urt  of  Ap- 
peals in  a  proceeding  in  habeas  corpus,  at- 
tacking the  Juris<Uctlon  of  the  court  A 
want  of  Jnri^«diction.  under  such  clrcnm- 
Htiiuces.  may  l>e  shown  by  evidence  ontside 
the  record, 

Kx  parte  Pamell.  —  Okla.  Cr.  — ,  200 
Pac.  450. 

(T»2t)  The  evidence  in  a  proceeding  In 
hal>o:)s  corjms  to  procure  bail  after  commit- 
ment fitr  capital  ofTenHC  by  examining  mag- 
istriitc  Ik  sutllcient  to  raise  an  Issue  of  man- 
Hlaugbter  In  the  flrtit  degree  entitling  peti- 
tioner to  bail. 

Kx  parte  Thompson.  —  Okla.  Cr.  — ,  200 
Pac.  TIH. 

dJl:;])  AlthouKli'  a  i>etitloner  to  obtain 
admlHsIou  to  bail  through  a  writ  of  habeas 
con>U8  while  admitting  the  killing  claimed 
that  he  killed  in  self-defense,  he  is  not  en- 
titled to  bail  as  a  matter  of  legal  right. 

Ex  iMUte  (iolden,  —  Okla.  Cr.  — ,  200 
Pac.  204. 

S  46.   Dismissal  on  return. 

(1908)  Habeas  corpus  will  be  denied 
where  there  is  evidence  to  connect  petitioner 
charged  with  murder  with  the  time  and 
place  of  and  motive  of  killing. 

Kx  parte  Johnson,  1  Okla.  Cr.  414,  08 
Pac.  461. 

3  47-   Release  from  caelody. 

(1919)  The  puntose  of  the  application  for 
writ  of  halieas  corpus  being  to  secure  the  re- 
lease of  petitioner  from  confinement  in  the 
state  iwnitentiary  under  an  alleged  void 
judgment  against  him,  and  it  appearing  that 
[tetitloner  is  not  now  in  custody  under  said 
judgment,  the  purpose  of  the  application  for 
the  writ  is  ended  and  the  legal  questions  In- 
volved are  moot. 

Ex  parte  Ktrk,  16  Okla.  Cr.  722,  185  Pac. 
706. 


S  48.   Hearing  on  writ  and  return. 

(1911)    The  sixth  amendment  to  the  fed- 
eral Constitution  does  not  operate  upon  or 
limit  the  powers  or  agencies  of  the  state. 
Buck  V.  Dick,  27  Okla.  854,  113  Pac.  920. 

(1911)  Where  It  is  allied  In  relator's 
petition  that  the  sixth  amendment  to  the 
federal  Constitution  has  been  violated,  and 
in  the  brief  and  oral  argument  no  attempt 
Is  nutde  to  point  out  such  violation,  such 
question  will  be  treated  as  waived. 

Buck  V.  Dick,  27  Okla.  854,  113  Pac.  920. 

(1912)  Where  an  original  application  la 
made  to  the  Criminal  0>urt  of  Appeals  for 
ball  in  a  murder  case,  It  will  be  treated 
as  though  the  application  had  been  pre- 
viously presented  to  the  trial  Judge  of  the 
district  in  which  the  case  is  pending,  and 
upon  a  full  hearing  he  had  decided  that  tbe 
petitioner  was  not  entitled  to  ball. 

Kx  parte  Johns,  7  Okla.  Gr.  488, 124  Pac. 
941. 

(1012)  Where  an  application  for  a  writ 

of  habeas  corpus  Is  made  to  the  Criminal 
Court  of  Appeals,  without  first  having  the 
matter  passed  upon  by  the  Judge  of  the  dis- 
triL-t  hi  which  the  case  arose,  unless  suf- 
ficient reasons  for  falling  to  do  so  are  shown, 
the  Criminal  Court  of  Appeals  will  consider 
the  case  as  though  the  district  Judge,  upon 
a  full  hearing,  had  denied  the  relief  asked 
for. 

Ex  parte  Ilarklns,  7  Okla.  Cr.  464,  124 
Pac.  931. 

§  49.   Scope  of  inquiry  and  powers  of  court. 

5  50.   In  general. 

(1013)  Under  Rev.  Laws  1910,  J  4S03.  a 
defendant  held  under  an  information  proper- 
ly iireferred  in  a  court  of  competent  Juris- 
<Uc-tion,  can  not  be  discharged  on  habeas 
corims  for  insufficiency  of  the  erldoice  on 
his  preliminary-  examination. 

Ex  parte  Burroughs,  10  Okla.  Cr.  87, 
133  Pac.  1142. 

(1917)  The  question  as  to  whether  the 
lerson  demanded  and  detained  on  an  extradi- 
tion warrant  is  substantially  chained  with 
a  crime  is  a  question  of  law,  which  on  the 
face  of  the  papers  is  open  to  Inquiry  on 
writ  of  habeas  corpus. 

Kx  parte  Wlldman.  14  Okla.  Cr.  150.  168 
Pac.  246. 

(1919)  Where  a  prisoner,  in  custody  un 
<ler  a  sentence  of  conviction,  seeks  to  be  dis- 
charged on  habeas  corpus,  the  inquiry  la 
limited  to  the  question  whether  the  court  In 
which  the  prisoner  was  convicted  has  Juris- 
diction of  the  person  of  the  defendant  and 
of  the  crime. 

Ex  parte  Bailey,  —  Okla.  Cr.  — .  178 
Pac.  701. 

3  51.   Jurisdictional  qaestions. 

(ISOT)    Stat.  1893,  S  4578  (Wilson's  Kev. 

6  Ann.  Stat.  1903,  {4867).— the  habeas  corp- 
us act,— excluding  from  its  ben^ts  persons 
committed  or  detained  by  virtue  of  any 
pro<>ess  issued  on  any  final  Judgment  of  i 
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"court  of  competent  Jurisdiction,"  only  ap- 
plies when  the  tribunal  had  jurisdiction  to 
render  the  particular  Judgment;  and  a  conrt 
of  "competent"  Jurisdiction  is  one  having 
power  and  authority  of  law  at  the  time  of 
acting  to  do  the  particular  act;  and  the  pro- 
hibition contained  in  said  section  does  not 
take  from  the  court  or  officer  having  juris- 
diction of  the  writ  the  power,  or  relieve 
from  the  duty,  of  determining  whether  the 
judgment  or  process  emanated  from  a  court 
of  competent  jurisdiction  to  Issue  the  process 
or  remlor  the  judgment 

In  re  Patswald,  5  Olila.  789.  5<>  Pac.  139. 

(1900)  The  review  of  a  Judgment  of  con- 
viction by  writ  of  habeas  corpus  Is  limited 
by  the  questions:  Had  the  court  which  ren- 
dered the  judgment  jurisdiction  of  the  sub- 
ject-matter and  of  the  person?  And  did  tliat 
conrt.  In  the  course  of  procedure  which 
rtsulteil  In  the  judgment,  exceed  Its  Juris- 
diction? 

Ex  parte  Moran,  144  Fed.  S94. 

(1900)  On  an  application  for  a  writ  of 
habeas  corpus  sued  out  of  the  federal  Cir- 
cuit Ck>urt  of  Appeals,  on  the  ground  that 
the  petitioner  is  deprived  of  his  liberty  with- 
out due  process  of  law,  the  court  Is  limited 
to  a  consideration  of  whether  the  court  that 
convicted  petitioner  had  jurisdiction  of  the 
offense  and  of  the  prisoner,  whether  it  acted 
within  such  jurisdiction,  find  whether  peti- 
tioner Is  held  by  authority  of  law  derived 
from  such  court  at  the  time  the  writ  was 
issued. 

In  re  Terrill,  144  FeA.  616. 

(1911)  While  It  is  well  settled  that 
mere  irregularity  in  proceedings  resulting  In 
the  Imprisonment,  however  flngrant.  Is  not 
sufficient  ground  to  discharge  on  habeas 
corpus;  yet,  if  the  petitioner  he  imprisoned 
imiler  a  Judgment  of  a  court  which  was 
without  Jnrlsdicti(»i  to  render  the  Judgment 
complained  of,  such  want  of  Jurisdiction 
may  be  Inquired  into  on  habeas  corpus,  and, 
if  found  to  exist,  is  ground  for  a  discharge  of 
the  petitioner. 

Ex  parte  McClure,  6  Okla.  241,  118  Pac. 
501. 

(1911)  Where,  on  a  plea  of  not  guilty  to 
an  indictment  for  larceny,  the  Jury  found 
the  defendant  guilty  as  charged  in  the  in- 
dictment, and.  in  effect,  that  the  prisoner 
committed  the  offense  within  the  jurisdiction 
of  the  court,  as  alleged,  he  can  not  impeach 
that  finding  on  habeas  corpus  by  showing 
that  the  place  where  the  offense  was  com- 
mitted ts  without  Jurisdiction  of  the  court. 
Ex  parte  MUlsap,  29  Olcla.  472,  118  Pac. 
135. 

The  review  of  a  judgment  of  conviction 
and  Imprisonment  by  writ  of  habeas  corpus 
Is  limited  to  the  questions :  Had  the  court 
which  rendered  the  Judgment  jurisdiction  of 
the  subject-matter  and  of  the  person  con- 
victed? And  did  the  court  In  the  course 
of  the  proceedings  which  resulted  In  the 


Judgment  lose  jurisdiction  to  render  a  valid 

judgment  and  sentNice? 

(1916)  Ex  parte  Hill.  12  Olda.  Cr.  335, 
156  Pac.  686;  (1»20)  Ex  parte  Lyde, 
—  Okla.  Cr.  — ,  191  Pac.  606. 

(IfllS)  Kev.  Laws  1910,  8  4893,  limits  In- 
quiry on  habeas  corpus  to  whether  the  dis- 
trict court  which  renderetl  judgment  had 
jurisdiction  of  the  parties  ami  subject-mat- 
ter and  authority  of  law  at  the  time  of  act- 
ing to  render  the  Judgment  complained  of. 
Ex  parte  Flaistridge.  68  Olcla.  — ,  173 
Pac.  646. 

(1921)  The  inquiry  of  the  state  Supreme 
Court  on  writ  of  habeas  conms  Is  not  limited 
to  a  consideration  of  the  question  of  Jnrls- 
llction  of  the  person  and  the  subject-matter, 
*»ut  the  jurisdiction  of  tlie  court  to  render 
the  particular  judgment  or  Issue  the  process 
is  a  proper  subject  of  inquiry. 

Itlanchard  v.  Bryan,  —  Okin.  — ,  200  Pac. 
444. 

S  S2.  Errors  and  irregnlarilies. 

See  S  21. 

Ex  parte  Herring.  16  Okla.  Cr.  193,  182 
Pac.  262. 

(1906)  On  a  writ  of  habeas  corpus  is- 
sued on  the  alleged  ground  that  petitioner 
was  confined  without  due  process  of  law, 
whether  the  petitioner  was  properly  confined 
in  one  penitentiary  or  another,  whether  he 
was  properly  treated,  was  required  to  serve 
:it  bard  labor,  and  the  courses  that  had  been 
pursued  in  the  past,  with  reference  to  blm 
were  Immaterial. 

In  re  Terrill,  144  Fed.  616. 

(1011)  The  Criminal  Court  of  Appeals,  on 
habeas  corjius,  will  not  look  beyond  the  Judg- 
ment and  sentence  of  any  court  of  competent 
jurisdiction  as  to  mere  Irr^ularltles  of 
procedure,  or  errors  In  law  on  questions 
over  which  the  court  had  Jurisdiction,  since 
the  writ  of  habeas  corpus  can  not  be  used 
to  i>erform  the  offlw  of  a  writ  of  error  on 
appeal,  and  should  be  limited  to  cases  in 
which  the  judgment  and  sentence  of  the 
court  attacked  is  clearly  void. 

Ex  parte  Rupert  6  Okla.  Cr.  90.  116  Pac. 
350. 

(1917)  Where  a  prisoner  la  custody  un- 
der sentence  of  conviction  seeks  to  l»e  dis- 
charged on  habeas  corpus,  the  Inquiry  Is 
limited  to  the  question  whether  the  court 
In  which  he  was  convicted  had  jurisdiction 
of  his  iwrson  and  of  the  crime  charged,  and 
If  the  trial  court  had  jurisdiction  to  convict 
and  sentence,  the  writ  can  not  Issue  to  cor- 
rci't  mere  errors. 

Ex  parte  Stover.  14  Okln.  Cr.  120,  1«7 
Pac.  1000. 

( 1918)  The  Supreme  Court  on  hal)ea8 
corpus  will  not  look  beyond  the  judgment 
and  sentence  of  any  court  of  competent  juris- 
diction as  to  mere  irregularities  of  procedure, 
or  errors  of  law  on  questions  over  which 
the  court  had  Jurisdiction. 

Ex  parte  Plaistridge,  68  Okla.  — ,  178 
Pac.  646. 
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(1018)    A  conrt  of  eompetent  jurisdiction 
iR  one  bitvlng  power  and  authority  of  law  at 
the  time  of  acting  to  do  the  particular  act 
Ex  parte  Plalstrldge,  68  Olda.  — ,  173 

Pac.  646. 

S  53.    Determination   of   partictilar   UsueR  or 
qnestiotu. 

(1!K)S)  The  duty  of  the  court  or  Judge 
uiwn  habeas  corjius  hearing  before  indict- 
ment or  information  is  siuliitr  to  that  of 
the  magistrate  aiion  prelimloar}-  examina- 
tion, and  he  determines  only  the  particular 
restraint  complained  of. 

Ex  parte  Johnson.  1  Okla.  Cr.  414,  08 
Pac.  4C1. 

S  54.   —  Castody  of  infants. 

(1013)  The  unfitness  whicli  will  deprive 
a  parent  of  the  right  to  the  custody  of  his 
minor  child  must  be  positive  and  not  com- 
parative; and  the  mere  fact  that  his  minor 
child  might  he  better  cared  for  by  a  third 
person  Is  not  sufficient  to  deprive  the  parent 
of  his  right  to  Its  custody. 

Jamison  v.  Gilbert,  38  OWa.  751. 135  Pac. 
342. 

(1013)  It  is  not  sufficient,  to  establish 
the  unfitness  of  a  parent  for  the  custody 
and  control  of  his  minor  child,  to  show  that 
he  had  some  faults  of  character  or  had 
hahits ;  It  must  be  shown  that  his  condition 
In  life  or  his  character  and  habits  are  such 
that  provisions  for  the  child's  ordinary  com- 
fort and  contentment,  or  for  its  intellectual 
and  moral  development,  can  not  be  renson- 
iibly  expected  at  the  parent's  hands. 

Jamison  v.  Gilbert,  38  Okia.  751,  135  Pac. 
342. 

(1013)  The  husband,  whose  wife  under- 
took the  care  of  an  infant  child  for  an  un- 
certain compensfltlon,  and  who  cared  for  and 
supported  It  for  two  or  three  years,  has  no 
legal  right  to  the  custody  of  such  child 
against  the  claim  of  Its  mother,  and  the 
mother  having  obtained  Its  custody,  can  not 
be  deprived  thereof  by  writ  of  habras 
corpus. 

In  re  Butler,  41  Okla.  620.  137  Pac. 
678. 

(1013)  The  legal  right  of  the  mother  of 
a  minor  child.  Its  father  being  dead,  to  Its 
custody  and  control  is  superior  to  that  of  a 
third  pei'son,  whose  claim  Is  basetl  upon  the 
fact  that  he  has  cared  for  and  supiwrted 
the  child  for  some  two  or  three  years. 

In  re  Butler,  41  Okla.  620,  137  Pac. 
673. 

(1916)  In  a  contest  between  the  i^tber 
and  the  grandpnrents,  in  order  to  deprive  the 
ftitber  of  the  custody  of  his  child.  It  must 
be  shown  that  his  condition  In  life,  or  Ills 
character  and  habits,  are  such  that  provi< 
sion  for  the  child's  ordinary  comfort  and 
contentment,  or  for  Its  intellectual  and 
moral  development  can  not  be  reasonably 
»pected  at  the  parent's  hands. 

t^rnch  T.  Foe,  63  Okla.  605,  167  Pnc.  907. 


(1920)  A  Jadgmoit  of  a  stater  state  in  a 
divorce  proceeding  giving  the  father  the  right 
to  the  care  and  custody  of  mluor  children  is 
not,  under  the  full  faith  and  credit  clause  of 
the  federal  Constitution,  binding  in  a  habeas 
corpus  proceeding  uiwn  the  courts  In  this 
state,  to  which  the  children  and  mother  re* 
inovcJ.  and  where  they  have  taken  up  their 
domicile.  In  snob  cases  the  paramount  con- 
slderation  Is  the  welfare  of  the  children. 
Aufder  Helde  v.  Kiskaddon.  70  Okln.  6, 
190  Pac.  859. 

S  55.   Arreat  of  commitment  on  criminal 

charges  before  indir-tment. 
(toil)  The  courts  exercise  a  snpervluing 
Jurisdiction  over  the  proceedings  of  a  com- 
mit ting  magistrate  by  means  of  habeas  cor- 
pus, and  inquire  into  the  legality  of  the 
commitment  and  the  question  of  probable 
causa 

Es  parte  Beville,  «  Okla.  Cr.  145.  117 
Pac  725. 

S  56.   Commitment  on  indietment. 

(1805)  The  sufficioicy  of  an  indictment 
under  which  petitioner  tn  habeas  corpus  pro- 
ceedings was  held  can  not  be  considered  in 
rbose  proceedings. 

In  re  I.eRo.v.  3  Okhi.  322,  41  Pac.  «1S. 

S  57.  Final  judgment,  sentence,  and  com- 

mitmenL 

(11)14)  I'pon  hiibens  corpus,  after  a  con- 
viction had  In  a  trial  court,  the  inquiry  is 
limited  to  the  question  of  the  Jurisdictioa  of 
such  court  to  try  and  determine  the  cause 
!)S  presented  to  him. 

In  re  Ambler.  11  Oklii.  W.  449,  148  Pac. 
1061. 

§  58.   Commitment  for  contempt. 

(iOlO)  Where  the  petitioner  for  writ  of 
habeas  coi-jjus  compiles  with  the  order  made 
by  the  lower  court  for  the  violation  of  which 
he  was  imprisoned,  the  action  In  the  Supreme 
Court  will  be  dismissed. 

State  ex  rei.  Ijembert  r.  Ulley,  76  Okla. 
22»,  184  Pac.  946. 

S  59.  Admieuon  t»  or  reduction  of  bait 

(1008)  On  application  to  reduce  ball  on 
habeas  corpus  after  Infonuation  filed,  the 
court  must  assume  that  defoidant  is  guUty 
of  the  offense  charged. 

Ex  parte  McCleltan.  1  Okla.  Cr.  209.  97 
Pac.  1019. 

(1009)  The  Crlmhial  Court  of  Appeals 
will  not  grant  reduction  of  ball  on  habeas 
corpus,  unless  it  clearly  appears  that  the 
amount  fixed  by  the  trial  court  Is  excessive. 

Ex  parte  Caveness,  3  Okla.  Cr.  205.  lOS 
Pac.  184. 

(1021)  On  a  charge  of  murder  the  ac- 
cused WKS  admitted  to  bail  on  giving  bond 
for  120,000. 

Ex  parte  Dlsunhee,  —  Okla.  Cr.  — ,  200 
Pac.  267. 
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{ 60.   Diapotition  «f  pmon. 

S  61.   Rttnand  or  reeomiuitmcnt. 

(1921)  Where  it  appeared  that  the  petl- 
HoQer  was  Aulterlne  from  a  venereal  disease, 
the  writ  for  habeas  corpus  will  be  diacbarged 
and  the  petitioner  remanded. 

Ex  parte  Itothrock,  —  Okla.  Cr.  — .  19!> 
Pac  CSL. 

S  62.   Admiinon  to  bail. 

(1018)  On  ha  bens  corpus  to  be  let  to  bail, 
where  it  apr>eared  that  ai^Ucants  were  held 
on  a  charge  of  having  been  present  at  a 
quarrel  in  which  deceased  had  been  killed 
by  another  who  had  been  admitted  to  bail 
in  the  sum  of  fS.OOO,  apiAicants  would  be 
granted  bail  in  the  same  stun,  and,  on  the 
giving  and  approval  of  a  proper  bond,  dis- 
charged. 

Ex  parte  Shirley.  14  Okla.  Cr.  367,  171 
Pac.  330. 

1 63.  -r— Diicliarge.  . 

(1914)  Id  view  of  V.  8.  Rev.  Stat.  1 761 
(U.  S.  Oomp.  Stat.  1001,  pv  504),  antborizlnH 
a  court  in  habeas  corpus  proceedings  "to 
dispose  of  the  party  as  law  and  Justice  re- 
quire," where  the  court  finds  that  defend- 
ant's sentence  was  lllegul,  it  is  proper  for 
the  court  to  direct  the  return  of  the  defend- 
ant to  the  trial  court  in  order  that  the  sen- 
tence may  be  corrected. 

Bryant  r.  United  States.  214  Fetl.  51. 

(ims)  While  the  fe«leral  court  has  juris- 
diction and  power  under  llev.  St&t.,  {{751- 
753  (Comp;  Stat,  {|  1250-12H1).  to  Inqulro 
Into  the  cauue  of  and  to  discbanEe  one  con- 
flned  under  the  process  of  the  state  court, 
the  time  of  hearing  Is  within  the  discretion 
of  the  court  or  Judge. 

Castle  V.  I-ewis.  254  Fed.  917. 

(1918)  In  a  proceeding  under  llev.  Stut., 
8S751-7r»3  (Comp.  Stat.,  §J  1279-1281).  for 
habeas  corpus  to  secure  the  release  of  fed- 
eral officials  who  had  killeil  one  whom  they 
were  attempting  to  arrest  for  the  introduc- 
tion of  intoxicating  liquor  into  Oklahoma, 
held  that  the  refusal  of  said  officials  to  dls- 
oharge  the  petitioners  was  not  an  abuse  of 
discretion. 

Castle  T.  Lewis,  254  Fed.  017. 

§  64.  Appeal  and  error. 

(1911)  The  ludgment  ofa  district  court 
in  a  habeas  corpus  pioceeding  Is  not  subject 
to  review  of  a  writ  of  error  or  appeaL 

(Jarrett  v.  Kerner.  6  Okla.  Cr.  47,  lin 
Pac.  1027. 

(1911)    An  appeal  does  not  He  from  an 
order  In  habeas  cotinis,  discharging  a  party 
held  for  extradition  for  n  criminal  offense. 
Wisener  v.  Burrell,  2S  Okla.  546,  IIK 
Pac.  990. 

(1012)  An  appeal  does  Qot  He  to  this 
court  from  an  order  In  habeas  corpus  re- 
manding a  party  held  for  extradition  for  it 
L-rtininal  offense. 

Williams  T.  Sale.  83  Okla.  658.  126  Pac 
900. 


(1918)  The  Supreme  Court  has  Jurisdic- 
tion on  appeal  to  review  an  order  of  the 
district  court  awarding  the  custody  of  a 
minor  child  to  one  of  the  parties  In  a  habeas 
corpus  proceeding,  brought  for  the  purpose 
of  determining  who  has  the  right  to  the  cus- 
tftdy  and  control  of  such  minor. 

Jamison  v.  Gilbert  38  Okla.  751,  135 
Pac.  342: 

(1014)  Refusal  to  hear  evidence  offered 
In  rebuttal  of  defendant's  evidence,  which 
reflected  dlsadvahtageously  on  petitioner  In 
habeas  corpus  to  obtain  custody  of  a  child, 
was  held  harmless. 

Snow  V.  Smith.  44  OMa.  312,  144  Pac. 
578. 

(1917)  Where,  in  a  habeas  corpus  pro- 
ceeding, the  trial  court  directs  that  the  cus- 
tody of  a  minor  child  be  delivered  to  its 
mother  pending  the  determination  of  an 
amieal  from  the  final  Judgment  therein,  such 
order  Is  not  one  which  may  be  superseded  as 
A  matter  of  right  under  Rev.  Laws  1910. 
S6261. 

Kelly  v.  Kemp.  63  Okla.  103,  162  Pac. 

1079. 

(I9i7)  It  is  within  the  discretion  of  the 
trial  court  to  allow  a  supersedeas  or  stay 
of  an  order  awarding  the  custody  of  a  minor 
child  landing  appeal,  ou  such  terms  and  con- 
ditions as  it  may  prescribe,  or  refuse  the 
same.  ^ 

Kellj-  v.  Kemp,  fi3  Okla.  103,  162  Pac. 
1079. 

(1917)  Under  llev.  Ijiws  1910,  S  5257,  the 
execution  of  au  order  of  court  directing  that 
the  custody  of  a  minor  child  be  delivered  to 
its  mother  jicndliig  determination  of  an  ap- 
peal, may  be  stayetl  on  such  terms  as  may 
be  prescribed  by  the  Supreme  Court  or  a 
Justice  thereof  when  proceedings  In  error 
are  pending  in  the  Sui)reme  Court 

Kelly  v.  Kemp,  ti3  Okla.  103,  1^  Pac. 
1079. 

(1018)    It  Is  prima  facie  presumption  of 
law  that  the  finding  of  the  Judge  who  heard 
and  saw  the  witnesses  was  correct 
Castle  V.  I^wla,  254  Fed.  017. 

§  65.  Coats. 

(1808)  On  i)etitlou  for  habeas  corpus,  the 
court  can  only  remand  or  release  the  pris- 
oner, and  can  not  retax  costs  In  the  court 
below. 

French  v.  Bennett,  2  Ind.  Ter.  15,  46  S. 
W.  1S2. 

{ 66.   Operation  and  effect  of  detennination 
in  general. 

(1801)  The  effect  of  habeas  corpus 
brought  to  release  one  who  Is  In  prison  on 
a  Judgment  and  verdict  of  a  court  that  was 
not  In  session  under  the  laws  regulating  its 
terms,  such  proceedings  being  void  and  the 
Judgment  a  nullity,  is  simply  to  give  blm 
the  ri!:ht  to  s  new  trial,  and  no  more. 

In  re  McClaskey,  2  Okla.  568,  87  Pac. 
854. 
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(1917)  Where,  on  the  return  day  ot  a 
nile  to  show  canoe  why  habeas  corpus 
should  not  be  Issued  by  the  Griniinal  Court 
of  Appeals,  It  was  shown  tbat  u|ion  a  similar 
appllcaUon  In  the  district  coart  petitioner 
bnd  been  dIsolinri;e<],  tlie  application  In  the 
Crlmlnnl  Omrt  of  ApjifnlH  will  be  dismissed. 
Ex  parte  Adiinis,  13  Okla.  Cr.  87,  162 
Pac.  231. 

i  67.  Operation  and  effect  of  refusal  to  dis* 
charge. 

S  68.   Snbsequent  applications 

(1010)  Where  the  Criminal  Court  of  Ap- 
peals on  final  heariiis  bus  discbarjicd  ti  writ 
of  btibeas  (■orpuii  tberptnfore  issued,  it  wll' 
not  ordlnnrlly  eiitertiifn  a  subsequent  appli- 
cation for  tbe  writ  h&seii  on  the  8iinio  grouud 
and  the  same  facts,  or  on  any  other  ground 
or  facts  exlatlngr  when  tlie  first  application 
was  made,  whether  presented  then  or  not 
Ex  parte  Pmley,  4  Okla.  Cr.  91,  111 
Pac.  662. 

(1916)  Where,  upon  jndKment  of  convic- 
tion for  a  felony  and  sentence  to  a  term  of 
Imprisonment,  the  amount  of  appeal  bond  to 
be  given  by  defendant  in  the  judgment  Is 
flxotl  and  time  «llowe<i  in  whi<-h  to  execute 
and  file  winie,  and  defendant  tenders  an  ap- 
peal bond  within  the  time  allowed,  which  the 
clerk  refuses  to  ajiprove,  and  no  complaint 
of  the  action  of  the  clerk  is  presented  to  the 
trial  court  or  the  Judpe  thereof,  but  a  iietl- 
tlon  for  writ  of  habeas  corpus  Is  filed  in  the 
Criminal  Court  of  Ap|)euls  which  Is  denied, 
and  afterwards  a  petition  for  writ  of  habeas 
corpus  Is  presented  to  the  Supreme  Court 
upon  the  same  state  of  facts,  and  it  appears 
that  the  conclusion  reached  by  tbe  Criminal 
Court  of  Appeals  Is  correct,  the  writ  will  be 
dlschargetl  iind  petitioner  remanded  to  the 
custody  of  the  respondent. 

Ex  parte  Burton,  5R  Okla.  754,  161  Pac. 
632. 

HABITUAL  CRIMINAL  LAW. 

•See  Indictment  and  Information,  i  73. 
Insufficiency  of  evidence  to  support  verdict 

and  judmnent  of  conviction,  see  Criminal 

Law.  5  740. 

Jurisdiction  to  try  offenders  under,  see  Crim- 
inal Law,  S4S. 

Not  nncnnstitutionni,  see  Constitutional 
T^aw,  $108. 

Offense  against  prohibitory  liquor  law,  see 

Crindnal  Ijiw,  S$  7as.  746. 
ltpqulrenient»  of  Information,  see  Indk'tmcut 

and  Infonmitloii.  S  73. 

HANDWRITING. 

(V>mi)arl8on.  see  Evidence,  {  290. 

HARMLESS  ERROR. 

Action  on  express  contract — Instmctlon  on 
tin] tiled  contract,  see  Appeal  and  Error. 
5  616. 

.\dmtssion  of  declarations,  see  Appeal  and 
Error.  5  <»4. 


.Admission  of  evidence,  see  Appeal  and  Error. 

5  632;  Criminal  Lew,   $717;  BiUs  and 

Notes,  S1S4. 
Admission  of  expert  testimony,  see  Appeal 

and  Error,  $  632. 
Admission  of  hearsay  evidence,  see  Crim- 

Uial  Ijiw.  5  717. 
Admission  or  Illegal  testimony,  see  Criminal 

Law,  $717. 

Admission  of  immaterial  evidence,  see  Ap> 
F>eal  and  Error,  5  631. 

Admission  of  parol  evidence  of  guarantysblp, 
see  Appeal  and  Error,  5  632. 

Admission  or  rejection  of  evidence,  see  Ap- 
peal and  Error,  55  628,  631;  Criminal  Law, 
S5  716.  717. 

Announcement  of  penalty  upon  return  of 
verdict  see  Criminal  Law,  5  726. 

Api>llcatlon  of  doctrine  of,  see  Criminal  Law, 
5S  714,  721. 

Argument  of  counsel,  sec  Criminal  Law, 
$720. 

Conclusion  of  witness,  see  Appeal  and  Error, 
S61S. 

Conduct  of  trial,  see  Criminal  Ijiw,  5  714. 
Construction  of  written  contract  by  jury,  see 

.\piieal  and  Error,  5  643. 
Conviction  for  manslaughter  under  charge 

of  murder,  see  Homicide,  5  186. 
Defect  not  affecting  substantial  ri^Cs,  9ee 

Appeal  an(J  Error,  5  714. 
Definition  of  legal  terms,  see  Trial.  5  117. 
Denial  of  right  to  oi>en  and  close,  see  Ap- 
peal and  Error,  5  S62. 
Denying  challenge  for  cause,  see  Appeal  and 

Error.  %(l2a. 
Determination  of  question  of  prejudice  In 

admission  of  evidence,  see  Criminal  Law, 

5  717. 

Direction  of  verdict,  see  Appeal  and  Error, 
5  714. 

Disregarding  errors  not  affecting  substantial 

rights,  see  Appeal  and  Error,  85  614.  714. 
Duty  of  court  to  disregard,  see  Appeal  and 

Error,  §714;  Criminal  Law,  55  710.  712. 
Eh-roneous  admission  of  evidence  of  malice 

cured  by  verdict,  see  Homicide,  S  184. 
Erroneous  instruction,  see  Ai^ieal  and  Error, 

95  6-15.    714,   716;    Intoxicating  Liquors. 

5  47;  Criminal  Law,  55  475,  62©,  721 ;  Trial, 

5164. 

Erroneous  instructions  favorable  to  com- 
plaining party,  see  Appeal  and  Error, 
5616. 

Erroneous  instruction  not  ndsleadtng  jury, 
see  Appeal  and  Error,  5  646. 

Erroneously  sustaining  objection  to  evidence, 
see  Appeal  and  Error,  5  639. 

Erroneous  reception  of  city  oVdlnance  in  evi- 
dence, see  Evidence,  5  18. 

Error  in  instructions  on  the  measure  of  dam- 
ages, see  .\ppeal  and  Error,  S  OiO- 

Error  not  affecting  substantial  rights,  see 
Appeal  and  Error.  55  609,  811.  714. 

Error  not  prejudicial  to  complaining  party, 
see  Criminal  Law,  5  724. 

Exandnation  of  witnesses,  see  Criminal  Law, 
$710. 

Exclusion  of  evidence,  see  AQpeal  and  Enor. 

55  615.  637:  Criminal  Law.  $  n& 
Explanation  of  doctrine  of.  see  Criminal 

Ijiw,  5721. 
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Ftiilare  to  instruct;  as  to  burden  of  proof, 

see  Homicide.  S  1S6. 
Failure  to  Uutmct  as  to  number  of  Jurors 

required  to  concur  In  verdict,  see  Appeal 

and  Error,  §  6^ 
Failnre  to  submit  issue,  see  Ai^)eal  and 

Error,  §633. 
Giving  abstract  in^tmcUous.  see  Criminal 

I^w,  S  470. 

Improper  admission  of  evidence,  see  Appeal 

and  Error,  §fi  631,  714. 
Improper  argument  of  counsel,  see  Criminal 

Law,  §720;  Trial,  5  67. 
■  In  civil  actions,  see  Appeal  and  Error,  §S  60S- 

613. 

In  criminal  prosecutions,  see  Criminal  I^w. 
SS  TtO,  722;  Homicide,  «  182-1S6. 

Indorsement  of  additional  witnesses  on  in- 
dictment or  inf orma  tlon,  see  Crimlna  I 
Law, 

In  misconduct  of  or  affecting  Jurors  as 

ground  for  denial  of  new  trial,  see  Crim- 
inal Law,  S  542. 
Instruction  as  to  duty  of  bank,  see  Appeal 

and  Error,  S  119. 
Instruction  as  to  sullt  or  innocence  of  one 

charfired  with  murder,  see  Homicide,  S  186. 
Inetruction  as  to  Imrmonizing  testimony,  see 

Appenl  and  Error,  §645. 
Instruction  as  to  measure  of  damages,  see 

Appeal  and  Error,  §  649. 
Instruction  as  to  measure  of  damages  In 

action  for  dentb  of  husband,  see  Appeal 

and  Error,  S645. 
Imttructlon  as  to  wamins;  nt  railroad  cross- 

SCO  Railroads.  895. 
Instruction  defining  reasonable  doubt,  see 

Criminal  Lew,  S721. 
Instruction  invading  province  of  Jury,  see 

Trial.  flOR 
Instruction  misstating  the  law,  see  Trial. 

§163. 

Instruction  not  affecting  result,  see  Criminal 
T^w,  S  721. 

Instruction  not  appllcflble  to  issnes,  see  Ap- 
penl and  Error,  §647. 
Instniction  on  maniOanghter,  see  Homicide 

8186. 

In«tnirt!on  on  rensonable  doubt,  see  Crlm- 

inul  T41W,  8  709. 
Inotmctlon  on  self-defense,  see  Homicide 

8186. 

Instnictlons  to  Jury,  see  Appeal  and  Error. 

8  647:  Criminal  I*w,  8721. 
Introduction  or  rejection  of  evidence,  sec 

Orlmlnal  T*w,  8  716. 
IrreEUlflritles  not  atfectinir  substantial  rights. 

see  Appenl  and  Error.  8  811. 
Irretrularities  not  Involving  merits  of  case 

see  Appeal  and  Error,  9  617. 
Misdirection  in  charge  as  to  material  issue. 

see  Appeal  and  Error,  8  645. 
Mlsflirectlon   of  Jury,   see  Oriminal  Law. 

§734. 

Mianamtne  Instruction,  see  Appeal  and  Er- 
ror. §645. 

Not  cause  for  reversal,  see  Appeal  and  Er- 
ror. 8  610:  Crimfnal  I^w,  $734. 

Overmllnp  challenge  for  cause,  see  Criminal 
Law,  8696. 


ERROR. 

Overruling  challenges  to  Jurors  for  cause 
where  per«nptory  cballei^ea  are  not  ex- 
hausted, see  Crimimil  r<aw,  §  714. 

Overruliug  demurrer  to  evidence,  see  AK>eal 
and  Error.  8  633. 

Overruling  demurrer  to  petlti<m,  see  Appeal 
and  Error.  8 

Overruling  motion  for  new  trial,  see  New 
Trial,  iSO. 

Overruling  objection  to  Introduction  of  evi- 
dence, see  Appeal  and  Error.  §  021, 

Peremptorily  overruling  motion  for  new 
trial,  see  New  Trial,  §  80. 

Pleadings,  see  Appeal  and  Error.  §  620. 

Preliminary  proceedings,  see  Criminal  Law, 
§718. 

Refusal  of  expert  testimony,  see  Appeal  and 
En-or,  §038. 

Refusal  of  instruction  included  in  others 
given,  see  Trial,  §  146. 

Refusal  to  give  requested  instruction,  see 
Apfteal  and  Error,  §§  652,  714. 

Refusal  to  permit  witness  to  answer  com- 
petent question,  see  Appeal  and  Error, 
S6S0. 

R^sal  to  strike  out  parts  of  pleading,  see 
Appeal  and  Error,  8  624. 

Refusal  to  sustain  objection  to  Improper 
argument,  see  Appeal  and  Error.  8  641. 

Rejection  of  evidence  as  to  admitted  issue, 
see  Appeal  and  Error,  §  714. 

Rejection  of  rebuttal  evldoice,  see  Habeas 
Corpus.  §64. 

Rejection  of  testimony,  see  Appeal  and  Er- 
ror. 5  638. 

Remarks  of  prosecuting  attorney  in  crim- 
inal prosecutions,  see  Criminal  T^iw,  3  720. 

Retention  of  incompetent  Juror,  see  Criminal 
Ijfiw.  §  714. 

Rulings  on  admission  of  evidence,  see  Evi- 
dence, 8 199. 

Special  findings  too  general  or  too  limited, 
see  Appeal  and  Error,  8  122. 

Statements  of  person  not  on  trial,  see  Crim- 
inal Taw,  8877- 

Submission  of  equlteble  action  to  Jury  for 
general  verdict,  see  Appeal  and  Error, 
8  633. 

Submitting  to  Jury  question  of  materiol'ty 

of  evidence,  see  Criminal  Law,  $8  711,  721. 
Sustaining  demuTer  to  evidence,  see  Appeal 

and  Error,  §  642. 
Tiikliiir  plendines  to  Jury  room,  see  Appeal 

and  Error.  §  714. 
Technical  errors  not  affectine  substantial 

riehts.  see  Criminal  Ijiw.  §  734. 
When  doctrine  does  not  apply,  see  Criminal 

Law,  §710. 


HARRIS-DAY  CODE. 

Established  law  of  state  regularly  and  con- 
stitutionally adopted,  see  Statutes,  8  03. 


HEAD  OF  FAMILY* 

Within  meaning  of  exemption  law,  see  Ex- 
emptions, S3, 
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HEALTH. 

TbU  topic  INCLUDE:!i  protection  of  tbe  public  from  diaensea  or  danger  to  life  by 
quarantine  and  otlier  me^tna;  boards  of  taeolth,  tbefr  powers  and  duties;  and  TiolaUons  of 
health  laws  and  prosecution  and  pnutahmenc  thereof  as  public  ofTensea. 

It  EXCLUDES  intoxicants  (Intoxicating  Liquors);  poisons  (Poisons);  nuisances 
affecting  individual  rigbts  and  health  (Nul&ince). 

Analysis. 

L   Boards  of  Health  and  Sanitary  Officers. 

1.  State  and  local  boards. 

2.   Authority  and  duties  in  general. 

II.    Regulations  and  Offenses. 

§  3.   Constitutionality  of  regulations. 
§  4.   Violation  of  regulations. 


Cross-  R  eferences. 


Oontagions  and  infectious  disease  among 

animals,  see  Animals,  S9. 
Xiabllities  for  Injuries  to  health  of  Indt- 

Tiduals,  see  Nuisance. 


L  BOARDS  OF  HEALTH  AND  SANITARY 
OFFICERS. 

f  1.  State  and  local  boards. 

S2.   Antbority  and  dnties  in  general. 

(lOOB)  Under  Stat.  1893,  ch.  8  (Wilson's 
Rev.  &  Ann.  Stat  llKKj,  9S:W1~316),  creittini; 
a  tioard  of  healtb  in  eiicb  county,  it  la  the 
duty  of  such  boards  to  audit  Hnd  allow,  or 
reject,  or  modify  any  accounts  against  the 
county  Incurred  In  tbe  discharge  of  the 
duties  of  said  boiird  or  of  the  several  mem- 
bers thereof,  and  afterwards  to  certify  tbe 
same  to  the  board  of  county  commissioners 
for  payment.  ^ 

Cooke  V.  Board  of  Comrs7  of  Custer 
County,  13  Okla.  11,  73  Pac.  270. 

(190S)  Individual  members  of  a  board  of 
heaHh  created  by  Stat  189?;  ch.  8  (Wilson's 
Rev.  St  Ann.  Stat  1903,  99  301-316).  have 
no  power  to  certifj'  to  the  action  of  the 
board,  so  as  to  give  the  board  of  county 
commissioners  jurisdiction  to  act  on  an  ac- 
count as  audited  by  the  board  of  hpalth. 

Cooke  v,  Iloard  of  Comrs.  of  Ouster 
Oountr,  13  Okla.  11,  73  Pac.  270. 

II.  REGULATIONS  AND  OFFENSES. 

9  3.    Constitutionality  of  regulations. 

(1909)  Wilson's  Rev.  &  Ann.  Stat  1003, 
9  624,  forbidding  the  maintenance  of  a 
slaughter-house  within  one-half  mile  of  n 
dty,  Is  a  tegltlmnte  exercise  of  the  police 
power. 

Knchler  t.  Weaver,  23  Okla.  420,  100 
Pac.  916. 


Records  of  health  board  aa  proof  of  ag^  see 

Evidence,  9 

Regulation  of  practice  of  medicine,  see  Phy- 
sicians and  Surgeons. 


(1921)  The  legislature  under  the  police 
power  has  authority  to  anthori:se  tbe  estab- 
lishment of  quarantine  regulations  for  the 
protection  of  tbe  public  against  contagion 
from  those  persons  whose  condition  Is  such 
as  to  spread  disease,  and,  incident  thereto, 
to  authorize  the  arrest,  and  detention  of 
such  person. 

Kx  parte  Komaii,  —  Okla.  Or.  — ,  199 
Pac.  S80. 

9  4.   Violation  of  regnlations. 

(1013)  The  anti-cigarette  law  was  «i- 
actod  by  the  legislature  for  the  purpose  of 
being  observed  and  enforced,  and  so  lonjE  as 
it  is  on  the  statutes.  It  is  tbe  duty  of  public 
olbcinls  to  see  that  infractions  thereof  are 
pnulslied  as  provided. 

Allen  V.  State,  10  Okla.  Or.  7S.  133  Poc. 
U8& 


HEARING. 

«!ee  Trial. 

In  equity,  see  Equity,  99  55-Q9. 

Of  appliciitinn  for  change  of  venue,  see 
Venue,  9  21. 

On  motion  to  set  aside  Indictment,  see  In- 
dictment and  Information,  99S. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  99  237,  286. 
.Admissibility,  see  Evidence,  9146. 
Allotment  records  of  Commissioner  to  the 

Five  Civilized  Tribes,  see  Indiana.  |  11. 
As  to  age.  see  Evidence,  {  148l 
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As  to  age  of  itrosecntrlz.  see  CrtDolnal  l4w, 
S288.  ,  . 

Census  card,  see  Indians,  S 11. 

Declanitions  nude  after  cummlssion  of 
crime,  see  Criminal  Law,  S  241. 

Effect  of  udDilMiion  of,  see  Criminal  Lair, 
S  717. 

Ex tni -Judicial  confewions,  see  Criminal  Law, 
S237. 

Statements  made  by  representatives  at  mnHS 
meeting,  see  Evidence,  S  128. 

When  admission  of  cause  for  reversal,  see 
Evidence.  { 147. 

When  ndiiUssion  of  not  Iinrmleffl  error,  see 
Criminal  Ijiw,  S  717. 

Wlien  ndmission  reversible  error,  see  Ap- 
peal and  Error,  §631. 

When  rule  agpinst  does  not  apply,  see  Crim- 
inal Law,  S  2S7. 


AYS. 


HEIRS. 

Conveyance  by  heirs  of  allottee  see  Indians, 
513. 

DellnttioD,  see  Descent  and  DistribuUon,  17. 
I 'resumption  of  existence  of,  see  Descent  and 

DistribuUon,  {21. 
IMclit  uf  Indiitn  heirs  to  nlienate  allotted 

lands,  fiee  Indians,  S  IZ. 

HERD  LAWS. 

Duty  of  railroad  companies  to  fence  rU^t  of 
\vny,  see  Railroads,  {  37. 

HIGHER  LAW. 

As  defense  for  homicide,  see  Homicide,  S28i 


HIGHWAYS. 

This  topic  INCLUDES  roads  open  for  fn-e  passage  by  tbe  public,  estnhlldied  for 
public  benefit;  power  to  estahllsb  nnd  mainttin  such  roads;  constitutional  and  statutory 
provisions  relating  thereto;  appointment  and  liabilities  of  highway  boards:  officers,  etc.; 
taxes  for  highway  purposes  and  local  asoessments  for  particular  roads;  title  and  rlKht 
to  land  occupied,  and  removal  and  llaMllties  for  obstimctlons  and  encroncbments :  and  lia- 
bilities for  injuries  from  defects  and  obstructions  therein  and  for  Injnries  from  viola- 
tions of  the  law  of  the  road  causing  collision.  i 

It  EXCLUDES  streets  in  Incorpor'tei  cKLes  (Municlpiil  Corporations);  dedication 
of  lands  to  public  use  as  hinhwny  (Dedlcition) ;  exercise  of  eminent  domain  (Bm'nent 
Domain);  railways,  on  or  crossing  highways  (Railroads;  Street  Railroads),  and  high- 
ways as  boundarlM  (Boundaries). 


Analysis. 

1.    Establishment,  Alteration,  and  Discontinuance. 

(A)  Establishment  by  Statute  or  Statutory  Proceedings. 

§  1.  Nature  and  essentials  of  statutory  highway. 

§  2.  Establishment  by  legislative  act. 

§  3.  Notice. 

§  4.  Appeal  and  error. 

§  5.   In  general. 

§  6.  Restraining  opening  of  road. 

(B)  Alteration,  Vacating,  or  Abandonment. 

§  7.  Vacation. 

§  8.   Power  to  vacate. 

§  9.   Proceedings. 

(C)  Title  to  Fee  and  Rights  of  Abutting  Owners. 
§  10.    Reversion  on  discontinuance  of  highways. 

§11.   Rights  and  remedies  as  to  obstructions  and  injuries  to  road. 
§  12.   Use  of  highway  for  other  purposes  by  abutting  owner. 

n.   Highway  Districts  and  Officers. 

§  13.    Creation  and  existence  of  districts. 
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m.   Constractioii,  Improvement,  and  Repair. 

§  14.    Highway  fund. 

§  IS.    Proceedings  for  improvement  of  highways  and  for  construction  of 

free  gravel  roads  or  turnpikes. 
§  16.    Work  of  construction  or  repair. 

§  17.   In  general. 

§  18.   Contracts. 

IV.  Taxes,  Assesnnents  and  Work  on  Highwasrs. 

§  19.  Power  of  taxation  and  assessment  in  general. 

§20.  Constitutional  and  statutory  provisions. 

§  21.  Highway  taxes. 

§  22.   Purposes  and  grounds  in  general. 

§  23.   Amount  of  tax. 

§  24.   Disposition  of  proceeds. 

§25.  Work  on  road  by  taxpayers. 

V.  ■  Regulation  and  Use  for  Travel. 

(A)  Obstructions  and  Encroachments. 

§  26.  Injunction. 

§  27.  Criminal  responsibility. 

§28.   Ofienses. 

§  29.   Prosecution  and  punishment. 

(B)  Use  of  Highway  and  Law  of  the  Road. 

30.  Care  required  in  use  of  highway. 

31.   In  general. 

§  32.   Actions  for  injuries. 

(C)  Injuries  from  Defects  or  Obstructions. 

§  33.    Nature  and  grounds  of  liability. 
§34.    Liabilities  of  local  authorities  and  officers. 

Cross-Re ferences. 


See  BrldKes;  Street  RailFoads;  Streets. 
Additional  servitude,  see  Eminent  Domain, 
5  43. 

Authority  of  hlghwity  commissioners  to  con- 
Btruct  bridges,  see  Bridges,  }  7. 

Authority  of  road  overseer,  see  Indians,  S  8. 

Djinger  to  public  travel  existing  on  land  ad- 
joining highway,  see  Negligence,  9 16. 

Dedication,  see  Dedication, 

Duty  of  meeting  vehicles  to  turn  to  the 
right,  see  Municipal  Corporations,  9  229. 

Duty  of  vehicle  Iiavlng  right  of  way  to  use 
care,  see  Municipal  Corporations,  9 

li^stnbliabment  on  section  line,  fiee  Indians, 
98. 

Estoppel  of  county  to  say  that  road  Is  not 
public  highway,  see  Estoppel,  9  23. 

Indian  title,  see  Indians,  9 

Injuries  to  animals  at  railroad  crossings,  see 
KaUroada,  9161. 

Injuries  to  persons  at  railroad  crossings,  see 
Itallroads,  9S  85-119. 


Liability  for  injuri»i  resulting  from  defects 
in  highway,  see  Bridges,  9  H. 

Misdemeanor  for  wilfully  dtacbarging  fire- 
arms, see  Weaiwns,  9  7. 

JIunlcIpality  not  empowered  to  compel  citi- 
zens to  worit  on  streets  and  highways,  see 
Municipal  Corporations,  9  218. 

Necessity  for  opening  public  road,  see  Emi- 
nent Domain,  9  87. 

Power  of  county  commissioners  to  grant 
frauchise  to  street  railroad  company,  see 
Counties,  9  24. 

Railroads  as  pabllc  bigbwaya.  see  Railroads, 
93. 

Right  In  and  use  of  highway  by  railroad. 

see  Railroads,  9  26. 
Right  of  county  commissioners  to  locate  and 

establish,  see  Emlatat  Donialn.  99  23,  60. 
Right  to  open  highway  across  railroad  right 

of  way,  see  Railroads,  9  33. 
Statute  requiring  establishment  of  highways 

on  section  lines  la  prospective,  see  Indbuu^ 

9a 


i 
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Ill 


I.  ESTABLISHMENT.  ALTERATION,  AND 

DISCONTINUANCE. 

(A)    ESTABLISHMENT  BY  STATUTE  OR 
STATUTORY  PROCKEDIXGS. 

S  1.  Natnre  and  essentiali  of  Btatutory  high- 
way. 

(IIK^)  The  term  "highway"*  is  a  general 
name  for  ull  kiuils  of  public  ways,  including 
county  and  townshii*  roads  and  streets  and 
alleys  in  cities  and  towns. 

Southern  Kansas  Uy.  Co.  v.  Oklahoma 
City,  12  Okla.  82,  6»  Tac.  1050. 

(]913)  It  is  the  right  of  travel  upon  a 
wiiy  by  all  the  world  that  distinsuishes  a 
"public  highway"  from  a  private  road,  re- 
gardless of  the  exercise  of  snch  richt 

St,  Louis  &  S.  F.  Ry.  Co.  v.  Smith,  41 
Okla.  163,  137  Pac.  714. 

S  2.   Establiihment  by  legislative  act. 

(TJIO)  Section  lu  of  the  Osage  allotting 
act,  approved  June  28,  VJtHi  (.\ct  June  28, 
V.m.  ch.  ;ir>72.  a4  Stat.  545),  providins  that 
"public  highways  or  roads  two  rods  in  width, 
being  one  rod  on  each  side  of  all  section  lines 
in  the  Osage  Indian  Reservatiou,  may  be 
established  without  reservatiou  or  exception 
of  the  right  of  wisy  along  ail  section  lines 
in  said  reservation  for  highway  puriwses. 
and  §6072.  of  Wilson's  I£ev.  &  Ann.  Stat. 
!!««,  providing  tlmt  "all  section  lines  •  •  • 
shall  lie  and  are  hcreliy  declared  to  be  high- 
ways," and  §2,  art.  16,  C^just.  of  the  State, 
dechiriug  that  the  state  accepts  all  reserva- 
tions and  hinds  for  public  highways  nuide 
Under  any  grant,  agreement,  treaty  or  act 
of  Congress,  is  an  acceptance  of  this  con- 
gressional grant,  beconilnc  0!>eratlvc  without 
any  additional  l^islation. 

Mills  T.  Glasscock,  26  Okla.  123,  110  Pac. 
877. 

S  3.  Notice. 

(MII4)  Wiierc  a  petition  for  a  public 
road,  aignefl  by  resident  freeholders  of  a 
township.  Is  presented  to  a  board  of  county 
commissioners,  as  provided  by  Rev.  l^iws 
1910,  §  notice  of  the  beiiring  of  such 

]>etftion  to  owners  of  property  which  may  be 
affected  Is  not  required. 

Arthur  v.  Ituaril  of  Oomrs.  of  Choctaw 
County,  43  Okla.  174.  141  Pac.  1. 

§  4.  Appeal  and  error. 

S  5.   In  general. 

(liMW)  Where  a  iietitlrn  was  nrcsciited 
to  tlte  board  of  atuuty  comniisHiuners.  re- 
questing the  laying  out  of  a  hiiihway,  under 
Stat.  lso;t,  i>.  HHi7,  eh.  72  (Wilson's  Kev.  & 
Ami.  Stat.  l!Hi;{.  §§  (Ht72-G12K).  and  the  boiml 
granted  the  petition  and  appointed  viewers, 
who  established  a  line  and  reported  the  pro- 
ceedings to  the  county  coramissloners,  which 
report  was  approved  and  the  road  ordered 
opened,  an  owner  of  land  over  which  the 
road  was  estabiishetl,  without  asking  for  any 
damages,  could  uot  appeal  from  the  decision 
of  the  board  to  the  distrii*t  court 

Cummings  v.  Board  of  Comrs.  of  Noble 
County,  13  Okla.  21,  73  Pac.  288. 

(29— Okla.  2.) 


i  6.  Restraining  opening  of  road. 

(1914)  Where  a  board  of  county  commis- 
sioners is  proceeding  to  open  a  public  high- 
way over  the  lands  of  plaintiff,  ui»ou  the 
theory  that  said  highway  had  been  dedi- 
cated and  conveyeti  to  the  public  by  plain- 
tiff's grantor,  aud  the  evidence  is  couUicting, 
and  the  trial  court  finds  that  no  public  high- 
way had  been  detlicated  or  established,  and 
that  the  convoyaiice  relied  upon  had  not  been 
l»lace<i  of  reinnd  until  subsLMiueiit  to  the 
acquisition  of  title  by  jUaintiffi.  and  phiintiff 
had  no  notice  thereof,  It  was  held  that  the 
decree  of  the  court  perpcttially  enjoining  the 
defendants  from  proceeding  further  to  op«i 
said  road  was  not  error. 

Board  of  Comrs.  of  Woodward  County 
V.  Thyfault,  43  Okla.  S2,  141  Pac.  400. 


AI.TEUATIOX.  VACATING,  OR 
ABANDONMENT. 


§  7.  Vacation. 

§  8.   Power  to  vacate. 

(inir>)  By  Rev.  I>avvs  1910,  §1600.  subd. 
3,  the  board  of  county  commissioners  are 
given  authority  to  vacate  highways  along 
.section  lines,  granted  by  Organic  Act,  I  23, 
and  accepted  by  the  state. 

White  V.  Dowell,  40  Okla.  589,  153  Pac. 
1140. 

(101(i)  By  Virtue  of  Hev.  Uws  1910, 
S  1000,  subd.  3.  the  board  of  county  commis- 
sioners of  the  varloua  counties  of  tbis  state 
have  authority  to  vacate  highways  donated 
by  8  23  of  the  Organic  Act. 

Brittou  V.  Morris,  59  Okla.  162.  15S  Pac. 

9  9.   ProccedingB. 

(1916)  The  laying  out  and  establishment 
of  a  new  road  between  two  objective  [wints, 
in  such  close  proximity  to  the  old  road  as 
rlearlj-  indicates  an  intention  uiH)n  the  part 
of  the  board  of  county  commissioners  to 
substitute  the  new  for  the  old,  li)so  facto, 
vacates  the  old  road. 

Brittou  V.  Morris^  59  Okhi.  162.  158  Paci 
358. 

(0)   TITLE  TO   FEE  AND  RIGHTS  OP 
ABUTTING  OWNERS. 

§  10.   Reversion   on   diacontinaance   of  high- 
ways. 

(toil)  The  word  "inure"  means  "to  take 
or  have  effect;  to  serve  to  the  use,  benefit  or 
iidvautafre  of  a  person."  and  as  umd  within 
the  organic  act  (Act  -May  2,  18.9(1.  ch,  182, 
5  23.  2C,  Stat.  92  [V.  S.  Comp.  Stat.  1901,  p. 
1570] ).  relating  to  vacation  of  highways, 
means  that,  when  the  easement  is  abandoned 
the  title  to  the  strip  abandoned  becomes 
iliso  facto  again  coaided  with  the  use. 

Mean  v.  Callison,  28  Okla.  737,  116  Pac. 
195. 

9  II.   Rights  and  remedies  as  to  obstmctions 
and  injuries  to  road. 
(1917)    An  abutting  landowner  Is  not 
entitled  to  enjoin  trespass  at  end  of  public 
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highwjiy  by  landing  of  a  ferry  boat  without 
showins;  other  cause  for  injuaetlonal  relief. 
Hale  V.  Itecord,  67  Okla.  ~~,  168  Puc. 
420. 

B 12.   Use  of  highway  for  other  purpotei  of 
abutdiii  owner. 

(1009)  In  that  portion  of  Oklahoma 
which  formerly  constituted  the  Indian  Ter- 
rltorj'.  the  fee  of  the  bljrbways  belongs  to 
the  ahuttiiiR  owners,  and  the  state  can  not 
prohibit  the  laying  of  pii>e  lines  over  and 
ncrosa  such  highways  for  transportiition  of 
natuni)  gas  out  of  the  state  of  Oklnhoniti. 
where  the  Iiiying  of  such  i)!i)e  lines  does  not 
interfere  with  the  public  easement  In  such 
hijrhwitys;  however,  such  right  miiy  be  sub- 
jected to  the  rensonab)e  rules  and  regula- 
tions of  the  state  as  to  Inspection  and  man- 
ner of  transportation  as  the  stiite  may  im- 
pose for  public  safety  and  health. 

Kansna  Natural  Gaa  Co.  t.  Hiiskell.  172 
Fed.  546. 

(1011)  Where  an  owner  of  land  abutting 
on  a  public  highway  intersected  by  a  stream, 
which  was  spaimed  by  a  bridge,  dellected  her 
fence  so  as  to  connect  with  the  wings  of  the 
bridge  on  both  bunks  of  the  stream  under  the 
bridge,  and  allowed  her  cattle  to  go  under 
the  bridge,  in  a  suit  for  damages  for  injuries 
caused  by  the  cattle  running  from  under  the 
bridge  and  frightening  plnintlfTs  team  so 
that  It  ran  away  and  threw  htm  out  of  his 
buggy  as  he  wns  attemirting  to  cross  the 
bridge,  it  was  held  that  defendant  wns  the 
owner  of  the  land  to  the  middle  of  the  high- 
way, subject  to  the  easement  of  the  public, 
and  that  It  was  a  question  of  fact  for  the 
jury  to  determine  whether  defendant's  use 
of  the  highway  was  an  unreasomihle  inter- 
ference with  the  right  of  the  public  therein, 
and,  If  so,  whether  the  cattle,  under  the  cir- 
cumstances, presented  an  object  reasonnblj 
calculated  to  frighten  horses  of  ordinary 
gentlenesa 

>renn  v.  Callison.  2S  Okla.  737,  116  Pac. 
19S. 


II.  HIGHWAY  DISTRICTS  AND  OFnCERS. 

§  13.   Creation  and  existence  of  districts. 

(1911>  The  written  iwtltlun  upon  which 
the  road  district  Is  cre!ife<l  must  be  signed 
by  15  per  cent,  of  the  qualified  electors  of 
the  proposed  road  improvement  district,  ex- 
cluding ele<-tor8  residing  w^ithin  incorporated 
towns  or  cities  comprised  within  the  area  of 
such  district 

Kea   T.  Board  of  Comni.  of  Jjlncoln 
County,  29  Okla.  708.  lltt  Pac.  235. 

(1011)  Section  53.  art.  1,  ch.  .S2,  Sess. 
Laws  1900.  p.  499  (Comp.  l^iws  1900.  S  7S05). 
Itrovidini;  that,  "before  any  Improvement 
road  districts  are  formed  in  the  county,  the 
several  counties  upon  petition  of  twenty  per 
cent,  of  the  qualified  voters  of  the  county, 
as  shown  by  the  last  generiil  election  held 
In  said  county,  made  by  a  vote  of  tbree-flfths 
of  the  votes  cast  upon  the  proposition.  Issue 
bonds,"  etc..  Is  not  mandatory;  and  such 


election  by  the  county  is  not  required  as  a 
condition  precedent  to  the  forming  of  such 
improvement  road  districts. 

Rea   T.   Board  of  Comrs.  of  TJncoln 
County,  20  Okla.  70S,  110  Pac.  235. 


III.  CONSTRUCTION,  IMPROVEMENT, 
AND  REPAIR. 

§  14.   Highway  ftmd. 

(1019)  Where  bonds  are  voted  by  a 
county  to  build  permanent  roads,  the  pro- 
ceeds can  not  he  used  by  the  county  to  slni;Hy 
grade  roads,  hut  must  be  used  for  the  pur- 
pose of  coustmcting  permanent  roads,  and 
for  no  other  purpose. 

Pine  T.  Baker,  76  Okla.  62,  1S4  Pac.  445. 

$  15.  Proceedings  for  improvement  of  high- 
ways and  for  construction  of  fr«e 
gravel  roads  or  turnpikes. 

(1010)  In  an  action  by  certain  taxpayers 
to  enjoin  the  county  treasurer  from  paying 
out  funds  derived  from  the  sale  of  road 
tK>nds.  and  to  declare  certain  contracts  en- 
tered into  by  the  county  couiralssioners  for 
the  construction  of  certain  roads  illegal  and 
void,  for  the  reamm  that  no  estimate  had 
ever  been  prepared  and  filed  as  provided  by 
law.  where  uiion  the  trial  of  the  case  it  Is 
shown  tliat  contracts  for  the  construction  of 
the  road  were  entered  into  on  December  30, 

1017,  and  that  no  estimate  was  .filed  with 
the  county  clerk,  hut  the  testimony  of  the 
couuty  clerk  was  that  some  time  In  January, 

1018,  one  of  the  county  commissioners  gave 
to  the  county  clerk  what  purported  to  be  an 
estimate  of  the  cost  of  said  work,  though  not 
itemized,  which  statement  or  purported  esti- 
mate had  never  been  marked  "Filed"  by  the 
clerk,  and  the  evidence  in  the  case  discloses 
that  the  contracts  entered  into  by  the  county 
commissioners  are  in  excess  of  the  purported 
e^imate.  the  same  being  the  only  estimate 
that  was  in  existence,  held,  said  contracts 
are  in  violation  of  Sess.  LhIws  1810.  ch.  28, 
S 1.  and  the  enforcement  of  the  same  will  be 
enjoined. 

Pine  T.  Baker,  76  Okla.  62.  1S4  Pac  445. 

(1919)  The  estimate  provided  for  in  Sesa. 
Laws  1016.  ch.  28,  {1,  in  relation  to  con- 
structing iiernianent  roads  sbonld  be  an 
itemized  statement  of  the  cost  of  said  road, 
and  filed  with  the  county  clerk  with  the 
i>lans  and  e()eclflcatlonK 

Pine  T.  Raker,  76  Okla.  62,  184  Pao.  445. 

(1910)  Sess.  iMvra  101%  ch.  2&  fl,  pro- 
vides:   "No  contracts  shall  be  let  by  the 

Iward  of  county  commissioners  at  a  price 
exceeding  the  estimate  made  and  approved 
i)y  the  consulting  engineer."  Where  the  only 
estlnwite  prepared  estimates  the  cost  of  the 
grading  and  the  paving  separate!}',  upon 
each  section  of  rond  to  be  built  and  con- 
structed, and  the  combined  contracts  for  the 
grading  and  pjiving  of  each  section  of  the 
road  exceed  the  total  cost  as  contained  In 
the  estimate  for  said  grading  and  paving, 
the  enforcement  of  said  contracts  for  each 
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section  which  exceed  the  gross  estimate  of 
said  section^  will  be  enjoined. 

Pine  r.  Baker.  76  Okla.  02,  384  Paf.  445. 

S 16.  Vork  of  comtrnctloii  or  r^air. 
S  17.  — "  In  generaL 

(1018)  Where  a  board  of  county  commis- 
sioners is  eoimged  In  ImprovInK  a  road  law- 
fully designated  as  a  state  hiebway,  and 
where  the  law  under  which  said  bighway  Is 
beln?  improved  authorizes  the  employment 
of  day  Inhor.  but  does  not  prescribe  the  mode 
of  exercise  of  the  power  thus  granted,  the 
board  has  discretion  to  adopt  any  mode  rea- 
sonably well  adapted  to  the  end  proposed. 
Board  of  Comrs.  of  Cleveland  County  v. 
Barr,  68  Okla.  — ,  173  Pac.  206. 

(1918)  Sess.  Laws  lOlB.  ch.  173,  art  2, 
S  S,  confers  npon  the  board  of  county  com- 
missioners of  the  respective  counties  of  this 
state  authority  to  improve  the  state  roads 
provided  for  In  said  act,  "either  by  contract 
or  voluntary  subscription,  convict  or  other 
day  labor^  or  by  force  account," 

Board  of  Comrs.  of  Cleveland  County  v. 
Barr,  68  Okla.  —,  173  Pac.  206. 

5I8>   Contracts. 

(1920)  Where  a  party  contracts  with  a 
county  to  construct  a  certain  road  and  to 
maintain  same  in  a  state  of  repair,  specified 
tn  the  contract,  and  for  a  period  of  time 
provided  for  In  tlio  contract,  and  fails  to 
comply  with  the  provisions  of  such  contract 
as  to  maintaining  said  road  in  a  fftate  of 
repair,  and  the  county  upon  bis  refusal  to 
do  so  is  compelled  to  place  same  in  a  proper 
state  of  repair,  such  contractor  and  his 
bondsmen  will  be  held  liable  for  the  cost  of 
fmch  repair,  and  where  the  verdict  of  the 
Jury  is  reasonable  and  is  reasonably  sup- 
ported by  the  evidence  In  the  case,  the  ver- 
dict will  not  be  disturbed. 

Gibson  V.  Board  of  CVimrs.  of  Okfuskee 
Ctounty.  78  Okla.  208,  189  Pac.  745. 


IV.  TAXES,  ASSESSMENTS  AND  WORK  ON 
HIGHWAYS. 

S 19.   Power  of  taxation  and   iMemnent  in 
general. 

(1805)  Under  Uws  1808.  the  board  of 
county  commissioners  has  no  authority  to 
levy  a  tax  for  road  and  bridge  purposes 
unless  flrat  authorized  by  a  majority  vote 
of  the  people  on  a  submission  of  the  ques- 
tion at  a  general  or  special  election. 

Stiles  v.  City  of  Guthrie.  3  Okla.  28,  41 
Pac.  383. 

(1900)  Stat.  1800,  SlStS  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  §1408),  nuttaoriises  the 
county  commissioners  to  construct  and  build 
roads  and  highways  and  to  levy  taxes  for 
the  payment  of  the  costs  of  such  work  only 
upon  a  majority  vote  of  the  people  of  the 
county. 

Thies  V.  Board  of  Co  mm  of  Washita 
County,  9  OklA.  648,  60  Pac.  SOS. 

(1016)  The  part  of  Sess.  T^aws  1915,  eh. 
173,  art.  2,  §10,  which  provides :    "For  this 


purpose  there  shall  be  expended,  under  the 
direction  of  the  township  bonrd.  through  the 
road  superintendent,  upon  the  township  road 
system  not  more  than  two  mills  drag  tnx 
herein  authorized  to  be  levied,"  is  not  void 
as  being  repugnant  to  Williams'  Const.,  art. 
5,  S57. 

Lusk  T.  Emlnhiser,  53  Okhi.  785,  158 
Pac  916. 


(1021)  The  act  of  March  15,  1015  (Sess. 
r^ws  1915,  ch.  373),  creating  a  department 
of  highways  and  relating  to  roads  and  high- 
ways, contemplates  the  permanent  improve- 
ment of  state  and  county  highways,  and  the 
construction  and  maintenance  of  such  roads, 
and  the  county  excise  board  of  the  re- 
spective counties  of  the  state  are  vested  with 
authority  to  levy  taxes  for  the  purposes  of 
carrying  into  effect  the  provisions  of  said 
act,  so  long  as  such  levies,  when  added  to 
the  levy  for  current  expenses  of  the  re- 
spective counties,  do  not  exceed  the  consti- 
tutional limitation  of  8  mills. 

Schaff  V.  Borum,      Okla.  284,  200  Pac. 
191. 


( 1921)  Under  the  provisions  of  Const  art. 
10,  §  0,  and  Sess.  Laws  1915,  ch.  173,  art.  3, 
5  2,  the  county  excise  hoard  of  the  respective 
counties  In  the  state  of  Oklahoma  are  author- 
ized to  ma  ke  such  levies  a  s  they  deem 
proper  for  the  improvement  or  construction 
and  maintenance  of  state  and  county  high- 
ways, so  long  ns  such  levies  do  not  exceed 
the  constitutional  limitation  of  8  mills,  as 
prescribed  by  the  Constitution. 

Schaff  r.  Borum,  82  Okla.  2S4,  200  Pac. 
191. 


§  20.  ConstilDtional  and  statutory  provisions. 

(1009)  Wilson's  Rev.  &  Ann.  Stat.  1903, 
S6090,  requiring  four  days'  road  work  or 
the  furnishing  of  a  substitute  or  payment  of 
$1  a  day,  does  not  impose  a  poll  tax.  so  as 
to  be  repugnant  to  Const,  art.  10.  §  18 
(Bunn's  Ed..  §284),  limiting  a  poll  tax  to  $2 
a  year. 

State  V.  Raybum,  2  Okla.  Cr.  413,  101 
Pac.  1020. 


(IfllO)  Petition  examined,  and  hold  to 
state  facts  aufflcient  to  disclose  the  assess- 
ment and  collection  of  .584  mills  excess  taxes 
upon  the  taxable  property  of  the  plalntllT  for 
ordinary  county  purposes;  and  that  this 
illegal  levy  was  not  cured  by  the  passage  of 
the  validating  act  approved  February  20. 
1016  for  the  reason  that  this  action -had 
been  commenced  and  the  riubts  of  the  plain- 
tiff were  protected  by  the  part  of  §  52,  art. 
5,  Williams'  Constitution,  which  provides: 
"  •  •  •  After  suit  has  been  commenced 
on  any  cause  of  action,  the  leelslature  shall 
have  no  power  to  take  away  such  cause  of 
action  or  destroy  any  existing  defense  to 
such  suit" 

Lusk  V.  Starkey,  53  Okla.  794,  158  Pac. 
91& 
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§  21.   Highway  taxes. 

5  22-   Purposes  and  groands  in  general. 

(1911)  Under  act  approved  Mnrch  17 
IfWa,  5  5  (SesH.  I.aws  p.  240;  Conip. 

Laws  1G09,  S  7SC2),  tlie  boflfd  of  county  com- 
missioners may  levy  a  general  road  and 
bridge  tax  on  all  taxable  proiierty  in  sivh 
county;  and  such  fund,  when  pollected.  may 
be  used  In  the  discretion  of  such  board  In 
the  building  of  roads  ami  briilKes  in  any 
porlion  of  Hiu-h  cmuity,  jukI  inny  be  ex- 
tended by  sufh  board  for  the  purimse  of  pur- 
chiiKing  niiul  nmchinerj-  to  be  used  by  the 
townHhij)  ntficei-s  In  the  construction  and  re- 
iMiiring  of  road3. 

Nnt.  Drill  &  Mfg.  Oo.  v.  Davis.  29  Okla. 
G25,  120  Pac.  976. 

(IDll)  Road  niachiuery  purchaseil  out  of 
the  fund  provided  by  Snyder's  Conip.  Laws 
1009.  ilf^  remains  the  property  of  the 
county,  to  be  nsed  by  the  township  for  road 
purposes,  with  the  consent  of  the  board  of 
county  commissioners. 

NjU.  Drill  &  Mfp.  Co.  v.  Davis.  29  Olcla. 
625,  X20  Pac.  976. 

(1910)  The  part  of  Ress.  Laws  1915.  cb. 
173.  art.  2,  S  10.  entitled  "An  act  creiiting  a 
department  of  highways  nnd  relating  to 
roada  and  highways,  and  rejiealing  Sess 
r^iws  1910-11.  ch.  105.  and  Rev.  Lnwa  1910. 
§8581,"  which  provides:  "For  this  purpose 
there  shall  be  expended,  under  the  direction 
of  the  township  board,  throuirh  the  road 
superintendent,  upon  the  township  road  sys- 
tem not  more  than  two  mills  drag  tux  herchi 
authorized  to  he  levied,"  require.s  the  ex 
iwnditnre  of  not  more  tlian  two  mills  drag 
tax  iier  year  upon  the  taxable  property  of 
the  townships  of  the  state  for  the  purpose 
of  constructing  and  mnlntnlnlng  dragable 
roads,  in  pursuance  of  the  provisions  of  the 
good  roads  law  of  the  state,  and  authorizes 
the  levy  and  collection  thereof  by  the  local 
taxing  offlcers. 

Luslc  V.  liminhlser,  53  Okla.  785, 138  Pac 
015. 

§  23.   Amoant  of  tax. 

(1912)  An  act  entitled  "An  act  to  provide 
for  the  voluntary  formation  of  road  dis- 
tricts, for  the  Improvement  of  public  high- 
ways therein,  and  authorizing  the  issuance 
of  bonds;  repealing  all  laws  conflicting  with 
the  provisions  of  this  act.  and  declaring  an 
emergency"  (Sess.  Ijiws  1910-11.  ch.  124.  pp. 
271.  280).  is  repugnant  to  Const,  art  10,  9  9, 
since  under  such  section  a  road  district  iis 
Is  provided  for  in  such  act.  may  not  levy 
and  collect  an  ad  valorem  tax  to  pay  inter- 
est on,  or  create  a  sinking  fund  for  the  pay- 
ment of,  road  t>onds  to  be  issued  by  such 
district. 

Thompson  v.  Rearlck,  33  Okla.  283,  124 
Pac.  951. 

(1010)  The  drag  tax  authorized  by  Sess. 
I-aws  1910.  ch.  173,  art.  2.  §  10.  is  not  gov- 
erned by  the  limitation  upon  the  township 
levy  contained  in  Rev.  Laws  1010,  §7376. 
nor  Is  it  necessary  to  submit  the  aueatlon  of 


its  levy  and  collection  to  a  vote  of  the  qnall- 
fled  electors  of  the  township,  pursuant  to 
liev.  Laws  1910,  §5  7381,  7382. 

Lusk  V.  Gminhiser,  53  Okla.  785,  15S 
Pac.  91R 

9  24.   DispoBition  of  proceeds. 

(1917)  Rev.  Ijiws  1910.  §433.  applies  to 
road  taxes  collected  from  residents  of  any 
Incorporated  city  or  town,  and  on  account  of 
real  or  personal  progierty  situated  in  said 
town,  levied  for  town  purposes,  but  does  not 
apply  to  taxes  levie<l  by  the  county  authori- 
ties for  a  county  road  ami  bridge  fund. 

Town  of  Comanclie  v,  Fetini^on.  67  Okla. 
—  169  Pac.  1075. 

§  25.   Work  on  road  by  taxpaver. 

(1909)  Section  6090,  Wilson's  Rev.  & 
Aim.  Stat.  1903,  providing  that  all  male  per- 
sons between  21  and  50  years  of  age.  who 
'lavf  resided  in  tlie  torrltori-  (state)  thirty 
days,  who  are  caiwble  of  performing  lalior 
on  public  highways,  and  who  are  not  a  town- 
sliip  or  county  charge,  shall  be  liable  each 
year  to  perform  four  days'  work  of  eight 
hours  each  on  the  public  roads,  or  to  furnish 
a  snhstitute  to  do  the  same,  or  to  pay  in- 
■ftead  thereof  $1.00  per  day,  Is  enforceable 
In  the  state,  notwithstanding  §  2^,  Bunn's 
Okla.  Const.,  relating  to  levy  and  collection 
of  noil  tax. 

State  V.  Rn^bum,  2  Okhi.  Cr.  413,  101 
Pac.  1029. 

(1909)  Wilson's  Rev.  &  Ann.  Stat.  1903. 
§  0109,  does  not  limit  the  right  to  file  a  com- 
plaint before  a  Justice  for  failure  or  refusal 
to  i)erform  the  road  work  required  by  §  6O90 
to  ten  days  after  such  failure  or  refusal. 
St'te  V,  Raybum,  2  Okla.  Cr.  413,  101 
Pac.  1029. 

(1913)  irnder  Sess.  Uws  1900,  ch.  32. 
517.  all  persons  subject  to  a  road  dutv  In 
tills  state  are  required  to  either  work  four 
days  or  iHiy  five  dollars,  or  furnish  a  substi- 
tute accept!! ble  to  the  road  overseer. 

Oonrley  v.  State.  8  Okla.  Cr.  598.  129 
Pac.  684. 

(1913)  The  purpose  of  the  provision  of 
Comp.  r^ws  1909,  §7854.  is  to  ffliable  the 
road  overseer  to  Institute  such  prosecution 
in  the  township  in  which  his  road  district  is 
situiited,  without  the  consent  of  the  county 
attorney,  and  in  no  way  abridges  the  right 
of  tlie  county  attorney  to  uie  the  road  over- 
seer as  a  prosocuting  witness  for  violations 
of  the  road  law,  in  any  township  in  his 
count.v.  if  he  so  desires. 

Gourley  v.  State.  8  Okla.  Cr.  598,  129 
Pac.  684. 

(1913)  Comp.  Laws  1909.  §  7S.M.  do  not 
preclude  the  coimty  attorney  from  prosecut- 
ing violations  of  the  road  law  in  any  town- 
ship in  the  county. 

Gourley  v.  State,  8  Okla.  Cr.  598L  129 
Pac.  684. 
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V.  REGULATION  AND  USE  FOR  TRAVEL. 

(.\)    f)BSTIlT'('TIONS   AXn  KNCROACH- 
JIKNTS. 

S  26.  Injonclion. 

(1010)  The  road  miiwrvlsor  luiving  glvett 
thirty  dnys'  notice  in  writing  to  the  owner 
of  the  property  obstrurtin^  a  public  highway 
on  the  section  lines  within  Ofinge  county, 
formerly  constitutiufr  tlie  Osage  Indian 
Reservation,  in  iiccorilaiice  with  5  30.  art.  1, 
vb.  .S2.  of  Scss.  Ijiws  IJHK),  to  remove  the 
proi)ertj-  obstniftiug  such  public  highway, 
jind  tlie  siinie  not  ImvJng  been  removed  with' 
in  the  tinip  sj)efitie(l  in  such  notice,  jmd 
snch  rojid  sujJervisor  biiving  proceeded  to 
remove  sucb  obstniction  or  nuisnnce,  the 
owner  or  occnimnt  of  such  public  highway 
will  not  be  i>erniitte<l  to  invoke  the  powers 
of  equity  to  restrain  such  supervisor  from 
removing  such  obstruction  or  nuisam-e. 

Mills  V.  Glasscock.  20  Okln.   123.  110 
P.ic.  377. 

S  27.   Criminal  responsibility. 
S  28.   Offenses. 

(1919)  Evidence  considered  imd  held  to 
constitute  no  liiwful  defense  to  a  prosecution 
for  obstrncting  a  section  line  highway. 

Duncan  v.  State,  tfl  Okln.  Or.  175.  ISl 
Pnc.  736. 

S  29.   Prosecution  and  pimishnient. 

(1010)  Where  the  defendant  claimed  that 
the  highway  which  he  was  charged  with  oh- 
Ktmcting  constituted  a  part  of  a  stock  graz- 
ing district  nuthorlised  to  be  established  by 
Sess.  Laws  101.3,  ch.  61,  §  1.  evidence  tending 
to  prove  that  such  stock  grazing  district  was 
established  subsequent  to  the  fenclne  across 
such  iiigbwny  by  defendant,  and  subsequent 
to  the  cnininencement  of  thp  prosecution,  is 
properly  e.Kclnded. 

Duncan  v.  State.  16  Okla.  Cr,  175.  181 
Pac.  736. 

(1010)    Information  to  charge  ofFense  of 
obstructing  public  highway  held  sufficient. 
Duncan  v.  State,  16  Okla.  Cr.  175.  181 
Pac.  736. 

(B)     USE  OF  HIGHWAY  AND  LAW  OF 
THE  ROAD. 

H  30.   Care  required  in  use  of  highway. 
8  31.   In  general. 

(1016)  Where  the  driver  of  an  automo- 
bile needlesfly  or  recklessly  runs  his  machine 
into  the  horse  of  a  rider,  upon  a  public  high- 
way, and  thereby  injures  the  horse,  he  will 
be  held  liable  for  the  injury. 

White  r.  Rukes,  56  Okla.  476,  155  Pac. 
1184. 

(1016)  The  owners  of  automobiles  have 
the  same  rights  on  highways  as  those  riding 
horselHick  or  traveling  by  other  vehicles,  but 
most  use  this  means  of  locomotitm  with  due 
regard  for  the  rights  of  others;  and  the 
speed  of  the  machine,  Its  size,  appearance, 
its  manner  of  moveraGnt,  the  danger  of  oper- 
ating it  upon  the  highway,  and  the  like, 


win  be  taken  into  consideration  in  determin- 
ing the  degree  of  care  required  of  the  oper- 
ator of  the  automobile. 

White  V.  Rukes,  56  Okla.  470.  155  Pac. 
11S4. 

(1816)  One  who  operates  an  automobile 
on  a  highway  owes  to  other  travelers  the 
duty  of  controlling  and  driving  it  carefully 
80  as  to  avoid  causing  needless  Injury,  and 
in  tile  i)erroruiance  of  that  duty  is  bound  to 
take  all  the  precautions  which  reasonable 
care  required  under  all  the  circumstances. 
White  V.  Rukes,  56  Okla.  470.  155  Pac. 
1184. 

S  32.  Actions  for  injoriei. 

(li>15)  The  evidence  lu  an  action  for  per- 
!toml  iujnrle»  and  for  Injuries  to  personal 
proiierty  was  held  snfllcient  to  snstain  the 
verdict. 

Williams  V.  Baldrey,  52  Okla.  126,  152 
Pac.  814. 


(C)    INJURIES  FROM  DEFECTS  OR  OB- 
STRUCTIONS. 

§  33;   Nature  and  grounds  of  liability 

(1013)  For  the  distinction  between  muni- 
cipal corporations,  such  as  cities  and  towns, 
and  such  as  counties  and  townships,  as  re- 
ganls  liability  for  the  negligent  construction 
and  maintenance  of  the  publli?  highways, 
etc.,  see  opinion. 

Howard  v.  Rose  Tp..  Payne  County,  37 
Okln.  153,  131  Pac.  683. 

S  34.   LiabHities  of  local  anthoritieB  and  offi- 
cerB. 

(1907)    In  the  absence  of  express  statute, 
townships  are  not  liable  in  civil  actions  for 
damages  for  neglect  of  public  duty  In  falling 
to  keep  the  highways  in  a  safe  condition. 
James  v.  Trustees  of  Wellston  Tp.,  18 
Okla.  56^  90  Pac.  100. 

(1915)  An  officer  may  be  liable  to  an  in- 
dividual for  negligence  in  the  performance 
of  a  purely  ministerial  duty,  although  the 
state  or  political  subdivision  thereof  which 
electa  him  may  not,  under  the  law,  be  liable 
for  his  negligence. 

Mott  T.  Hull,  61  Okla.  602,  152  Pac.  02. 

HIRE. 

Measure  of  damages  for  breach  of  contract 
of  hire  of  use  of  animals,  see  Damages, 
869. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant. 
Of  servants,  see  Master  and  Servant 


HISTORICAL  FACTS. 

Influence  In  construction  of  statute,  see  Stat- 
utes, 5107. 
Judicial  notice  of,  see  Evidence,  S  5. 
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HOLDER  IN  DUE  COURSE. 

Burden  of  proof,  see  BUIb  and  Notes,  S  ISl. 
Oonditloiw  required  to  make  a  holder  of  note 
■  holder  In  due  course,  see  Bills  and  Kotea, 

not. 

Fallufe  of  consideration  between  maker  and 
-  payee  of  note,  see  Principal  and  Sur^, 

Not  subject  to  defenses,  see  Bills  and  Notes, 
Sf  96,  m 

Purchase  of  note  by  bank,  see  Banks  and 
Bankinf,  ie2. 
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Purchaser  of  uexotiable  instrument,  see  Bills 

and  Notes.  S  96. 
Purchaser  of  promissory  note,  see  Bills  and 

Notes.  S 116. 
Right  of  as  to  altered  instrument,  see  Bills 

and  Notes,  S127. 
Right  of  recovery,  see  Bills  and  Notes,  S 122. 
Succeeds  to  rights  of  former  holder,  see  Bills 

and  Notes,  S 119. 

HOLDING  OVER. 

By  municipal  officers,  see  Municipal  Cor- 
porations, 160. 


HOLIDAYS. 

This  topic  INCLUDES  days  designated  by  law  as  holidays,  other  than  Sunday; 
the  validity  of  proceedings  and  business  transacted  on  such  days;  and  rights  and  reme- 
dies of  persons  so  engaged. 

It  EXCLUDBS  Sunday  as  a  holiday  (Sunday) 


Analysis. 

§  1.   Half  holidays. 

§  2.    Private  acts  and  transactions. 

§  3.    Official  acts. 


S  I.   Half  boUdayi. 

( 1920)  Saturday  afternoon  Is  not  ex- 
cepted from  the  statutory  time  for  taking 
an  appeal. 

Qreenlt^  t.  Malre  Bros.  Co.,  79  Okla. 
1^  102  Pac.  202. 

}  2.   PriTste  acts  and  tranaaedons. 

(1915)  Whenever  any  act  of  a  secular 
nature,  other  than  a  work  of  necessity  or 
mercy,  is  appointed  by  law  or  contract  to 
be  performed  upon  a  particular  day,  which 
day  falls  upon  a  holiday,  such  act  may  be 
performed  upon  the  next  business  day,  with 


the  same  effect  as  if  it  bad  been  performed 
upon  the  day  awwlnted. 

Tuclier  t.  Tbraves,  BO  Okla.  691.  151 
Pac.  596. 

SS.  Official  aeti. 

(1912)  A  sale  of  lands  made  by  a  sheriff 
on  a  day  not  named  In  the  notice  is  illegal, 
and  should  be  set  aside,  notwithstanding 
the  fact  that  the  day  named  fell  on  I^bor 
Day.  and  the  sale  was  held  the  day  fol- 
lowing. 

McLaughlin  v.  Houston-Hudson  Lumber 
Co.,  31  Okla.  182,  120  Pac.  659. 


HOMESTEAD. 

This  topic  INCLUDES  the  constitutional  exemption  from  forced  sale  for  payment 
of  debts,  of  the  Immovable  property  of  debtors  as  constituting  the  family  residence. 

It  EXCLUDES  exemption  from  forced  sale  of  property  of  debtors  In  general  (Ex- 
emptions);  homestead  rights  of  widow  and  children  In  necessitous  circumstances  (Exe- 
cutors and  Administrators) ;  and  acquisition  of  homestead  rights  In  public  lands  (Public 
Lands). 


Anatysis. 

I.    Nature,  Acquisition  and  Extent. 

(A)    Nature,  Creation  and  Duration  or  Estate  or  Right  in  General. 

§  1.    Nature  of  estate  or  right. 

§  2.   Construction  o£  homestead  law. 
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(B)    Persons  Entitled. 

§  3.  Family  relation  in  general. 

§  4.  Head  of  family  and  membera  thereof. 

§  5.  Residence, 

§  6.   Domicile  in  general. 

(  C)   Acquisition  and  Establishment. 

§  7.  Acquisition  and  selection  of  property  in  general. 

§  8.  Intent  in  acquisition  and  occupancy. 

§  9.  Necessity  of  occupancy. 

§  10.  Character  and  mode  of  occupancy. 

§  11.  Purpose  of  occupancy  and  use  of  property. 

§  12.   Business  homestead. 

§  13.  Designation  in  conveyance. 

.  §  14.  Proceedings  for  allotment. 

§  15.  Evidence. 

§  16.  Questions  for  jury. 

(D)  Property  Constituting  Homestead 
§  17.  Amotmt  or  extoit. 

1 18.   In  general. 

§19.  Value. 

§  20.   In  general. 

§21.  Form  and  physical  characteristics. 

§  22.  Separate  tracts  or  lots. 

§  23.  Improvements  and  additions. 
§  24.   Proceeds  of  homestead. 

§25.   Voluntary  sale,  exchange,  or  mortgage. 

§  26.  Ownersiiip,  estate,  or  interest  in  property  in  general. 
§27.    Property  of  tenants  in  common  and  joint  tenants. 

§  28.  Wife's  separate  property. 

(E)  Liabilities  Enforceable  Against  Homestead. 
§  29.  Exceptions  from  exemptions  in  general. 

§30.    Exception  of  pre-existing  liatnlilies  and  liens. 

§31.   Liabilities  existing  before  acquisition  of  property. 

§  32.   Liabilities  existing  before  establishment  of  homestead. 

§  33.    Purchase-money  and  lien  or  mortgage  therefor. 

§  34.  Claims  and  liens  for  creation,  improvement,  or  preservation  of 

property. 
§  35.   liabilities'  for  torts. 

§  36.  Alimony. 

§  37.  Judgments. 

§  38.   In  general. 

II.   Transfer  or  Ineumbranee. 

§  39.    Power  to  transfer  or  incumber  in  general. 

§  40.    Constitutional  and  statutory  provisions. 

§  41.    Conveyance  or  mortgage  between  husband  and  wife. 

§  42.  Mortgage. 

§  43.    Consent  of  husband  or  wife. 

§  44.  Joinder  of  husband  and  wife  in  deed  or  mortage. 

§  45.  Sale  on  foreclosure. 

§  46.   Estoppel  to  assert  invalidity. 

§  47.  Rights  of  purchasers  and  mortgagees. 

§48.   In  general.  . 

§  49.  Avoidance. 

§  50.   In  general. 

§  51.   Cancellation  of  instrument. 
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in.   Rights  of  SurviviDg  Husband,  Wife,  Children,  or  Heirs. 

§  52.  Continuance  or  transmission  of  estate  or  right  in  general. 

§  53.  Constitutional  and  statutory  provisions. 

§  54.  Devise  or  other  testamentary  disposition. 

§  55.  Kights  as  between  surviving  spouse  and  children  or  heirs. 

§  56.  Duration  and  tennination  in  general. 

§  57.  Abandonment,  waiver,  forfeiture,  or  release. 

§  58.  Continuance  of  occupancy. 


rV.    Abandonment,  Waiver,  or  Forfeiture. 

§  59.  Loss  or  relinquishment  of  ri^t  in  general. 

§60.  Removal  from  homestead. 

§  61.   In  general. 

§  62.   Intent  to  return. 

§  63.   Acts  constituting  abandonment. 

§  64.   Acquisition  of  other  domicile  or  homestead. 

§  65.  Sale  and  conveyance. 

§  66.  Power  to  waive. 

§  67.  Consent  to  levy  and  sale. 

§  68.  Forfeiture. 

§  69.  Evidence. 

§  70.  Questions  for  jury. 


V.    Protection  and  Enforcement  of  Rights. 
§  71.    Statutory  provisions. 

§  72.    Process  or  other  proceedings  as  against  which  exemption  may  be 
allowed. 

§  73.  — -  Judicial  sales  in  general. 
§74.    Actions  and  defenses. 

§  75.   .  Pleading. 

§  76.   Evidence. 


Cross-References. 


See  E.\einptlon8. 

Acquisition  of  homestead  In  public  lands  by 

Indians,  see  Indians,  fi  12. 
Action  for  damages  to,  see  Husband  and 

Wife.  8  46. 

Allotments  to  Indians,  lease,  see  Indians. 
§14. 

Consideration  to  wife  for  joining  in  deed 
of  liomestead,  see  Fraudulent  Conveyances, 
1 15. 

Construction  of  congressional  act  to  remove 

liomestead  exemption,  sec  Taxation,  I  &4. 
Conveyance  of  homestead  to  daughter,  see 

Fraudulent  Conveyances.  %  15. 
Entry  and  possessory  rights  of  homestead 

settlers  on  public  lands,  see  Public  Lands, 

S 11. 

Exemption  from  taxation  of  Indian  home- 
stead allotments,  see  Taxation,  8  64. 

Good  faith  of  husband  in  deeding  homestead 
to  wife,  see  Fraudulent  Conveyances,  §  15. 

Homestead  allotments,  f9ee  Indians. 

Indian  allotment  exempt  from  mechanics' 
liens,  see  Indians,  8  11. 

In  public  lands  as  property  subject  to  com- 
pensation on  taking  for  public  use,  see 
Bnjinent  Domain,  S26. 


Jurisdiction  of  county  court  to  strike  from 
inventory  of  estate  of  deceased  person, 
see  Executors  and  Administrators,  {  11. 

I*vy  upon  homestead  property,  see  Vendor 
and  Purchaser,  S  5S. 

Linbillty  of  homestead  of  deceased  f reed- 
woman  for  debt,  see  Indians,  S 11. 

Mechanic  s  lien  prior  to  homestead  claim  of 
^^■ife.  see  ilechanics'  Liens,  §44. 

-Xot  applicable  to  debts  of  bankrupt  corpora- 
tion, see  Bankruptcy,  §  21. 

Xot  subject  to  partition,  see  Partition,  %  2. 

Of  Indians  exempt  from  taxation,  see  Ora- 
tion, §  64. 

Oli  and  gas  lease  covering— Execution,  see 
Court.'),  i  148. 

Partition,  see  rartltion,  8  2. 

Qnnl ideations  of  homestead  settlers,  see  Pul>- 
Uc  I-Jinds,  §  11. 

Renewal  of  oil  and  gas  lease  thereon  after 
marriage,  see  Indians,  8  14. 

Itestrictlofls  In  conveyance  in  tribal  surplus 
allotments,  see  Indians,  !  11. 

Right  of  bankrupt  to  homestead,  see  Bank- 
ruptcy, 878. 

Right  of  children  to,  see  Public  Lands,  { 11. 
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Rli^t  of  homestead  entirmftn  to  nuibitslB 

trespass,  see  Trespass,  13, 
Right  of  surviving  wife  affected  by  prevloos 

abandonment  of  homestead,  see  Qnletlng 

Title,  i  3. 

Klghts  of  non-citizen  heirs  affecting  inberlt- 

ance,  aee  Indians,  i  16. 
Right  to  homestead,  see  Divorce,  f  70. 
Right  to  homestead  of  snrrlTor  of  Indian 

marrlaee,  see  Indiana,  1 11. 


I.  (A),  (B).  le 

Sate  for  nonpayment  of  ImprovsmeDts  afr- 

sessments,  see  Honlclpal  Corporations, 
1147. 

Sale  of  ward's  Interest  in  homestBad,  see 

Guardian  and  Ward,  1 38. 
Sale  under  mechanics'  Hen,  aee  Mechanics' 
Uetis,  $6. 

Subjection   to   mechanics'    iiena,   see  Me- 
chanics* Uens,  1 6. 


I.  NATimE.  ACQUISITION  AND  EXTENT. 

(A)    NATDRE,   CREATION  AND  DURA- 
TION OP  ESTATE  OR  RIGHT  IN 
QBNBRAL^ 

I I.  Nature  of  estate  or  right. 

(1911)  Homesteads,  being  anlinown  at 
common  law,  exist  only  by  statatory  or  con- 
stitutional provisions. 

Maloy  V.  Wm.  Cameron  &  Co..  29  Okla. 
7«3,  119  Pac.  587. 

(1920)  "nie  homesfeead  interest  Is  jointly 
vested  In  the  husband  and  wife  for  the  bene- 
fit of  themselves  and  family,  without  re- 
gard to  which  spouse  owns  the  title  to  the 
land;  the  homestead  Interest  is  a  creature 
of  the  Constitution  and  statutes,  nothing 
libe  it  being  known  at  common  law;  It  Is 
s  special  and  peculiar  Interest  In  real  estate; 
it  Is  not  a  mere  inchoate  interest  In  either 
spouse,  to  become  vested  upon  the  death 
of  the  other;  this  Joint  right  Is  paramount 
to  the  individual  rights  of  either,  and,  being 
incapabte  of  division  and  partition  between 
hnslHind  and  wife,  It  deavea  and  adheres 
80  closely  to  the  title  to  the  land  itself 
that  It  can  not  be  dissociated  therefrom  by 
a  mort&^ige  foreclosure  sale  under  a  court 
decree  to  which  either  husband  or  wife  Is 
not  a  party. 

Pettla  V.  Johnston,  78  Okla.  277.  .190  Pac. 
681. 

§  2.   ConBtmction  of  homestead  law. 

(19C0)  Homestead  exemption  laws  will  be 
liberally  construed  to  effect  the  purpose  for 
which  they  were  enacted. 

Rockwood  V.  St.  John's  Estate,  10  Okla. 
476,  62  Pac.  277. 


(B>  PERSONS  ENTITLED. 

i  3.   Family  relation  in  general. 

(1916)  Two  sisters  living  together,  if  the 
other  eaaential  requisites  concur,  will  con- 
nUtute  a  "fnmlly." 

Union  Trust  Go.  v.  Cox,  .Vi  Okla.  6S,  1S5 
Pac  20& 

(1016)  To  constitute  a  "fiimily"  there 
most  be  (1)  a  social  status.  (2)  there  must 
be  a  head  who  has  a  right,  at  least  In  a  lim- 
ited way,  to  direct  and  control  those  gntb- 
ered  Into  the  household,  and  (3)  this  head 
must  be  oblfsnted  either  legally  or  raornlly 
to  support  the  other  members,  and  (4)  there 
must  be  a  corresponding  state  of  at  least 


partial  depend^ce  of  the  other  members  for 
this  snnwrt 

Union  Trust  Ct>.  v.  Cox,  65  Okla.  68.  165 
Pac.  206. 

I  4.   Head  of  family  and  members  tfaereol. 

Id  order  to  constitute  "the  bead  of  a  fam- 
ily," be  fvho  claims  a  homestead  as  exempt 
on  that  ground  must  be  able  to  show  that 
there  are  more  than  himself,  who  together 
form  the  family,  and  who  are  legally  depend- 
ent upon  him,  and  whom  he  la  legally  obliged 
to  care  for. 

(1809)  Betta  V.  Mills,  8  Okla.  861.  68 

Pac,  967;  (1016)  Union  Trust  Co.  v. 

Cox.  65  Okla.  68. 165  Pac.  206. 

(1910)  Prior  to  the  act  of  March  16, 
1906  (Sess.  Lews  1905,  ch.  18,  p.  2S5).  the 
title  to  the  homestead  was  in  the  husband 
as  the  head  of  the  family,  and  if  title  to 
property  occupied  by  the  family  was  In  the 
wife,  she  could  convey  it  without  the  Joinder 
of  the  husband  in  the  deed,  for  Oie  reason 
that  the  same  did  not  become  impressed  with 
the  character  of  a  homestead. 

Herbert  v.  Wagg,  27  Okla.  674,  117  Pac. 
209. 

(191.3)  The  benefits  of  a  homestead  ex- 
emption provided  by  Const.,  art,  12,  S  1-  and 
Oomp.  Laws  1009.  fi  3346,  are  not  reserved  to 
the  head  of  the  family  alone,  but  to  the  en- 
tire ftimlly,  without  regard  to  whether  the 
husband  or  the  wife  bt  the  owner  of  the 
title; 

Gooch  r.  Goocb,  38  Okla.  300.  133  Pac. 
242. 

(1016)  Where  a  mother  and  an  adult  wn 
live  together,  be  receiving  the  shelter  of  her 
roof  and  contributing  to  ber  support  from 
his  wages,  It  was  held  to  constitute  a  fhmlly, 
capable  of  claiming  a  homestead  within  the 
contemplation  of  Const,  art  13,  }  1,  and 
Rev.  T^ws  1910,  {  3342. 

Carle  v.  Bamberger,  53  Okla.  77T,  158 
Pac.  509. 

S  5.  Residence. 

8  6.  Domicile  in  general. 

(1916)  Non-resident  as  emidoyed  In  the 
statute  of  this  state  (Rev.  Laws  1910, 
5  3.^44),  as  to  who  mny  claim  exemptions, 
must  be  construed  to  be  one  who  h^e  censed 
to  be  domiciled  In  the  state  or  who  never 
resided  in  the  state,  or  who,  havlnit  been 
domiciled  In  the  stnte,  therenfter  Acquired  a 
permnnent  residence  in  another  state. 

Fir!»t  Kat  Bnnk  of  CIevel»nd  v.  Coates. 
62  Okla.  142,  161  Pac.  1006. 
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(O)    ACQUISITION    AND  ESTABLISH- 
MENT. 

I  7.   Aeqniution  mod  telecUon  of  property  in 
general. 

(190ft)   The  fact  that  the  purctaaaer  of  a 
Jioinestea4  dlrecta  the  tegat  title  to  be  takm 
a  third  person  tor  ttae  use  of  herself  and 
family  does  not  deprive  the  property  of  its 
homestead  i:haracter. 

Hunter  t.  Grlffltb.  12  Okla.  436.  72  Pac. 
S61. 

(1903)  Where  an  iDsolvent  resident  and 
the  bead  of  a  family  purchases  a  boose  and 
lot  for  her  use  as  a  home,  and  occupies  the 
same,  the  purcbase  being  made  wltb  the  pro- 
ceeds of  an  insurance  policy  upon  ber  bos- 
band's  life,  the  property  is  tbe  homestead, 
and  CEcmpt  from  levy  and  sale. 

Hunter  t.  Grlffltb,  12  Okla.  436,  72  Pac. 
861. 

(1916)  Where  husband  and  wife  are  liv- 
ing together,  and  tbe  homestead  statos  of 
the  land  in  question  has  never  been  estab- 
lished, the  wife  has  no  power  without  tbe 
direction  or  consent  of  the  husband  to  im- 
IvesB  bis  lands  with  the  homestead  cbar- 
acter. 

Tiger  T.  Ward,  60  Okla.  36, 158  Pac.  Ml. 

i  8.  Intent  in  acqoisition  and  oecnpaney. 

(1914)  The  bare  intention  to  create  a 
home  on  a  vacant  lot  at  some  future  time, 
onaccompanled  wUb  actual  occupancy  of  tbe 
lot,  is  not  sofflclent  foundation  upon  which 
to  base  a  claim  of  homestead  exemption 
against  an  execution. 

Laorle  t.  Groncta,  41  Okla.  689,  189  Pac. 
801 

(1014)  Wbere  there  Is  a  fixed  Intention 
by  the  owner  of  a  lot  to  presently  occupy 
It  as  a  home,  accompanied  with  overt  acts, 
which  clearly  manifest  such  intention,  such 
as  fitting  up,  bnildiug,  or  repairing  a  house 
thereon  for  oecnpaney,  followed  by  actually 
moving  therein,  without  unreasonable  delay, 
it  might  have  the  effect,  at  least  in  equity, 
of  imprefising  the.home&tead  character,  so  as 
to  render  the  property  exempt  as  against 
claims  arising  prior  to  actual  occupancy  by 
the  fiimily. 

Idurle  T.  Oroncb,  41  Okla.  RflO.  139  Pac. 
301 

(1921)  The  mere  Intention  to  occupy  un- 
improved lands  at  some  future  time,  nnac- 
conipnnled  with  any  overt  act  of  preparntion 
of  the  land  for  a  home,  such  as  the  construc- 
tion of  buildings  and  making  Improvements 
thereon,  without  nnreasonable  delay,  is  insuf- 
ficient to  impress  the  land  with  tbe  home- 
stead character. 

Harris  r.  Cherokee  State  Bank,  S2  Okla. 
161,  198  Pac.  878. 

(1921)  Intention  la  the  prime  element 
necessary  for  the  purpose  of  impressing  the 
hon<este:'d  cbnracter  upon  land  prior  to 
actual  occupancy.  This  Intention  must  be 
manifest  by  such  acts  aa  to  give  at  lenst 
reasonable  notice  of  that  Intention.  The  pur- 


pose of  the  law  is  that  such  open  evidenoe 
of  this  Intention  should  be  shown  aa  to  pre- 
vent the  claim  of  this  right  as  a  shield  for 
fraud.  This  intention  (diould  not  only  be  in 
the  mind  of  the  party,  but  should  be  evl- 
denced  by  some  unmistakable  acta,  showing 
an  intention  to  carry  out  such  a  design. 

Johnson  v.  Johnston,  82  Okla.  269,  200 
Pac.  201 

S  9.  Neceuity  of  oecnpaney. 

(1901)  Here  intention  to  occupy  premises 
at  some  future  time  as  a  homestead,  without 
an  actual  oecnpaney.  Is  insufficient  to  Im- 
press on  them  the  homestead  cliaracter 
within,  the  statute  exempting  the  bomestend 
from  Hens. 

Bull  T.  Houston,  11  Okla.  2S8»  06  Pac. 
358. 

The  homestead  character  may  be  impressed 
upon  a  tract  of  land,  without  actual  occu- 
pancy, provided  tbe  claimant  has  a  fixed 
intention  to  make  a  home  thereon,  and  such 
tntpution  is  evldmced  by  overt  acts 
preparation  in  the  erection  of  permanent  im- 
provouents,  and  In  the  iweparatlon  ot  the 
land  for  a  home. 

(1014)  Hyde  V.  Ishmael,  42  Okla.  27IK 
143  Pac.  1044;  (1917)  Davis  t.  first 
State  Bank  of  Idabel.  66  Okla.  211. 
166  Pac.  92. 

The  actual  occupancy  of  tbe  land,  or  an 
attempt  in  good  faith  to  do  so,  must  follow 
the  overt  acts  of  preparation  without  unrea- 
sonable delay. 

(1914)  Hyde  v.  Ishmael,  42  Okla.  279, 
143  Pac.  1044;  (1917)  I>avla  v.  First 
State  Bank  of  Idabd.  66  Okla.  211. 
166  Pac  92. 

To  entitle  one  to  claim  a  homestead  In  a 
town  as  exonpt  from  levy  and  sale  nnder 
execution,  the  property  so  daimed  most  be 
owned  and  occupied  as  a  homestead,  or  have 
beoi  Impressed  with  the  homestead  character 
and  no  other  homestead  acquired. 

(1916)  Watson  v.  Manning,  58  Okla.  296, 
156  Pac.  184;  (1917)  Bouae  v.  Stone, 
65  Okla.  5.  162  Pac.  479. 

A  purchase  of  a  homestead  within  the 
stfltutory  limits  as  to  quantity  and  value, 
with  the  Intention  In  good  faith  of  presently 
residing  on  It  or  residing  thereon  as  soon 
as  some  temimrary  obstacle  to  such  residence 
can  be  remo%'ed,  or  some  necessary  prepara- 
tion for  tbe  same  can  be  made,  is  equivalent 
to  actual  occupancy  of  the  residence,  and 
said  properly  is  aempt  from  Hen,  tevy,  or 
forced  snlfe 

(1916)  Illinois  Life  Ins.  Co.  v.  Rogem 
61  Okla.  43.  160  Pac  56;  (101R)  He- 
Farland  v.  Ooyle,  69  Okla.  — ,  172  Pac 
67. 

(1017)  Wbere  a  married  man  who  owned 
a  farm  In  Oddo  county,  and  who  had  lived 
wltb  his  family  thereon  for  about  ten  yen  r^ 
traded  tbls  farm  for  one  located  In  Canadian 
coonl7,  intending  to  remove  Us  family  tban- 
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on  and  to  make  the  same  their  home;  and 
the  Oanadlan  county  farm  was  rented  at  the 
time  of  the  trade,  and  the  tenant  was  occu- 
pying the  one  residence  thereon,  and  for 
that  reason  he  could  not  Immediately  estab- 
lish the  family  In  the  new  home;  and  he 
rented  a  famished  house  in  E.  for  one 
month,  and  moved  his  family  there,  and  was 
intending  to  go  to  G.  for  temporary  emi^oy- 
mentt  but  before  he  got  away,  and  aboat  ten 
days  after  bis  arrival  at  B.,  be  was  sued 
upon  an  nnsecnred  debt,  and  an  attachment 
was  Issued  and  levied  upon  the  farm;  and 
he  moved  to  dlsdurge  the  attachment  on 
the  ground  that  the  farm  was  his  homestead, 
and  as  such  exempt  tnm  attachment;  held 
that  his  motion  was  w^I  taken,  and  was 
properly  sustained. 

American  Surety  Co.  of  New  Tork  v. 
Gibson,  66  Okla.  206,  16G  Pac.  112. 

(1919)  Where  the  head  of  a  family  In 
this  state  is  the  owner  of  but  one  tract  of 
land,  not  within  any  city,  town,  or  village, 
consisting  of  not  to  exceed  one  hundred 
sixty  acres,  the  fact  of  ownership  alone  does 
not  constitute  it  a  hom^ead.  There  can 
be  no  homestead  right  in  land  where  the 
owner  does  not  and  never  has  resided  there- 
on, and  has  madie  no  preparation  or  evinced 
any  Intention  of  so  d«dng. 

McCmy  T.  HlUer,  78  Okla.  16,  184  Pac 
781. 

(1919)  The  word  "homestead"  has  both 
a  popular  and  a  legal  signification,  and  Its 
popular  and  legal  meaning  is  the  same.  In 
common  acceptation  of  the  term  it  means 
the  residence  of  the  family,  the  place  where 
the  home  1^  and  It  was  employed  in  the 
common  and  popular  apprehension  of  its 
meaning  In  that  pert  of  Const,  art  12;  S 1, 
pertaining  to  rural  homesteads. 

UcCray  v.  HlUer.  78  Okla.  16^  184  Pac. 
781. 

<1920)    Homestead  character  Is  not  im- 
pressed upon  land  out  of  possession  and 
where  there  is  no  Intention  of  possession. 
Merritt  v.  Park  National  Bank,  77  Okla. 
148,  187  Pac.  233. 

{ 10.   Character  and  mode  of  occnpancy. 

(1917)  A  purchase  of  homestead  In  good 
faith  with  intent  of  residing  thereon  when 
temporary  obstacle  to  residence  Is  removed 
is  equivalent  to  actual  oompancy,  and  in*op- 
ertj  to  exempt 

American  Surety  Go.  of  New  York  v. 
Gibson,  65  Okla.  206, 160  Pac.  112L 

{ 11.   Purpose  o£  occupancy  and  dm  of  pnp- 
eiiy. 

i  12.   Basiness  homestead. 

(1895)  A  business  block,  the  basement 
and  first  floor  of  which  were  rented  by  the 
owner  for  $1,300  per  year.  And  a  part  of  the 
second  floor  for  ofilces  for  f2S0  per  year,  and 
the  rest  of  the  second  floor  of  which  was 
occupied  by  the  owner  with  bis  family,  they 
having  no  other  home^  was  the  home  of  the 


family,  within  Stat  1803,  ch.  34,  S  2  (WU- 
son's  Kev.  ft  Ann.  Stat  ]90B»  §296«),  and 
exempt  from  execution. 

De  Ford  v.  Painter,  3  Okla.  80^  41  Pac. 
86. 

(1806)  Under  Stat  1893.  cb.  84,  82 
(Wilson's  Bev.  &  Ann.  Stat  1908,  82086), 
relating  to  the  exemption  of  homestead.  If  a 
buildli^  Is  in  fact  the  only  home  of  a  fam- 
lly.  It  is  exempt  from  execution,  althoiU^ 
Its  IH-Incipal  use  may  be  for  business  pur- 
poses, and  the  location,  style  of  architecture, 
etc.,  are  immaterial. 

DeFord  V.  Painter,  3  Okla.  80.  41  Pac. 
06. 

8 13.  Deugnation  in  conveyanee. 

(1914)  That  lands  were  designated  oa  a 
homestead  In  an  allotment  deed  created  no 
presumption  that  they  constituted  a  home- 
stead within  Wmiama'  Const,  art  12,  881, 
2,  defining  the  homestead  and  exempting 
same;  the  word  "homestead,"  as  used  In  the 
laws  of  the  United  States  in  r^erring  to 
Indian  allotments,  not  having  the  same 
meaning  as  when  it  Is  used  In  the  jconstltu- 
tiou  and  statutes  of  the  state. 

Hyde  v.  Ishmael,  42  Okla:  279,  143  Pac. 
1044. 

8  14.  Flroeeedints  for  allotment. 

(1908)  An  order  of  the  probate  court  set- 
ting apart  a  homestead  to  the  wlffe  and 
family  of  decedent  in  the  absence  of  facts 
showing  a  want  of  jurisdiction.  Is  not  open 
to  collateral  attack. 

E^uk  V.  Baker,  21  Okla.  206,  96  Pao. 
60S. 

8  15.  Evidence. 
See  88. 

Johnson  v.  Johnston,  82  Okla.  250,  200 
Pac.  204. 

(1016)  The  designation  as  a  homestead 
in  an  Indian  allotment  creates  no  presump- 
tion that  the  same  constitutes  a  homestead 
as  defined  by  the  constitution  and  laws  of 
this  state,  and  In  order  to  successfully  at- 
tack a  deed  made  by  the  wife  in  which  the 
husband  did  not  join,  upon  the  ground  that 
the  land  conveyed  was  their  homestead.  It 
must  be  pleaded  and  proved  that  the  lands 
conveyed  by  the  deed  had  been  Impressed 
with  the  homestead  character  as  defined  by 
the  constitution  and  laws  of  this  8tat& 

Norton  v.  Kelley,  67  Okla.  2^,  156  Pac. 
1164. 

( 1916)  The  evidence  in  this  case  ex- 
iimlned,  and  the  same  is  held  to  show  that 
the  property  in  question  was  not  aubject 
to  plaintiff's  claim,  and  the  judgment  of 
the  trial  court  sustaining  the  demurrer 
thereto,  is  hereby  approved. 

lUlnols  Life  Ins.  Co.  v.  Rogers,  61  Okla. 
43,  160  Pac.  56. 

(1918)  Where  the  cUimant  testified  that 
he  purchased  certain  lands  for  the  purpose 
and  with  the  Intent  of  making  the  same  the 
home  of  himself  and  family ;  that  he  did  not 
Immediately  assume  occupancy  of  the  prem- 
ises for  the  reason  ttaat  there  was  a  tenant 
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in  poeaeMion  of  snld  premises  under  an  nn- 
explred  lease  from  tbe  claimant's  grantor, 
and  that  be  desired  to  retain  his  children 
in  dcbool  in  the  town  where  he  resided  for 
the  remainder  of  tbe  term,  and  the  house 
on  the  premises  was  not  large  enough  to 
accommodate  his  family;  that  be  consiilted 
another  as  to  tbe  cost  oC  building  a  dwellbig 
snitable  for  the  accommodation  of  bis  fom- 
Uy,  and  a  lumberman  as  to  the  cost  of  lum- 
ber necessary  for  tbe  construction  of  such 
bnildlng,  expressing  his  Intention  to  the  said 
lumberman  and  to  tb^  said  third  person  of 
making  said  premises  his  home,  and  further 
testified  that  be  did  not  own  any  other  lauds 
or  homestead,  and  that  be  Intended  moving 
on  said  premises  as  soon  as  these  obstacles 
were  removed,  and  be  could  build  a  dwelling 
tbereon  suitable  for  bis  family;  that  he 
bad  a  fixed  intention  of  making  said  premises 
bis  homestead  and  never  had  atandoned 
such  Intention,  and  bad  made  some  improve- 
ments tbereon — it  is  held,  that  such  facts 
and  circumstances  are  sufficient  to  impress 
tbe  lands  with  the  homestead  character. 
McParland  v.  Goyle,  W>  Okla.  — .  172 
Pat  67. 

(1918)  In  an  action  by  a  husband  and 
wife  to  annul  contract  for  the  sale  of  land 
and  for  damages  for  detention  of  the  prem- 
teea,  under  a  claim  that  land  constituted  a 
tHHDestead,  evidence  held  to  support  a  Judg- 
ment for  defendant  In  view  of  Rev.  Ijiws 
191»,  §6005. 

McDonald  v.  MUler,  77  Okla.  97,  186 
Pac  957. 

(1920)  Tbe  burden  of  proving  tbe  home- 
stead character  of  land  ts  on  the  one  at- 
testing it 

Merrltt  v.  Park  Nat.  Bank  of  Sulphur, 
77  Okla.  148,  187  Pac.  232. 

'  (1020)  The  record  examined,  and  we  find 
that  the  evidence  Is  not  sufficient  to  impress 
tbe  lands  Involved  with  a  homestead  cbiir- 
acter,  and  that  whether  or  not  plaintiff  was 
an  innocent  pureliaser  of  the  note  sued  upon 
could  not  be  heard  upon  a  motion  to  vacate 
Judgment  or  upon  an  objection  to  confirma- 
tion of  shIo  of  lands  Involved. 

Merrltt  v.  Park  Nat  Bank  of  Sulphur, 
77  Okla.  148.  187  Pac.  232. 

(1921)  Tbe  evidence  wholly  falls  to  es- 
tablish that  the  homestead  character  bad 
been  Impressed  upon  tbe  land  at  the  date 
of  the  sale  in  an  action  to  cancel  deeds, 
because  tbe  plaintiff  claimed  the  land  as 
ber  homestead  and  with  her  husband  had 
not  Joined  in  the  deed. 

Johnson  t.  Johnston,  S2  Okla.  269.  200 
Pac.  204. 

9  16.   QocBdons  for  jury. 

(1919)  In  an  action  by  tbe  hustianU  and 
wife  to  have  a  contract  for  the  sale  of  forty 
acres  of  land  declared  null  and  void,  and 
for  the  damages  for  the  unlawful  deten- 
tion of  the  premises,  for  the  reason  said 
land  was  their  homestead,  tbe  wife  not  Join- 
ing In  the  execution  of  said  contract,  where 
oaid  action  was  commenced  five  years  after 


tbe  contract  was  entered  into,  and  after  tbe 
parties  bad  taken  poasooaton  of  said  land 
under  said  contract,  and  tiie  evidence  dis- 
closed that  said  land  was  about  a  half  mile 
from  the  rural  borne  occupied  by  pUbntlfl^ 
and  tbe  plaintifb  bad  never  re^ed  nfMni 
tbe  land  In  controversy,  na  to  wtaettier  aald 
land  bad  been  sheeted  or  Imprwcd  wltti 
homestead  character  prior  to  tbs  time 
husband  entered  into  said  contract  was  a 
question  of  fact  for  the  court  and  Jury  to 
determine  under  all  tbe  facta  and  circum- 
stances In  tbe  case. 

McDonald  V.  Miller.  77  Okla.  97. 186  Pac. 
957. 


(D)  PROPERTY  CX>NSTITOnNG  HOME- 
STEAD. 

S  17.  Amonnt  or  extent. 

S  18.  In  generaL 

(1012)  Lands  adjoining  an  incorporated 
town,  which  have  lieen  laid  off  and  platted, 
are  subject  to  Williams  Const,  art.  12,  f  1. 
which  provides  that  "the  bomeetead  of  any 
family  in  this  state,  not  within  any  dty, 
town  or  village,  shall  consist  of  not  more 
than  160  acres  of  land,  which  may  be  In  one 
or  more  parcels,  to  be  selected  by  tbe 
owner." 

Pomeroy  v.  Buck.  33  Okla.  466,  126  Pac. 
7S5. 

(1D14)  Under  Const.,  art  12.  11,  and 
C^iup.  Laws  1909.  1 334iB,  a  homesread  not 
in  a  city,  town  or  village  may  consist  of  160 
acres  of  land. 

Alton  Mercitntile  Co.  v.  Splndel,  42  Mils. 
210,  140  Pac.  1168. 

S19.  Value. 

9  20.  In  generaL 

(1916)  Under  WUUams*  Const.,  1302,  tbe 
limitation  in  value  to  96.000,  placed  on  tttt 
urban  homestead,  does  not  app^  to  the  raral 
homestead,  and  the  mral  homestead  is  ex- 
empt from  forced  sale  wltbont  r^rd  to 
its  value. 

HcdRpath  V.  Hudson,  61  Okla.  121,  160 

Phc.  604. 

S  21.    Form  and   physical  cIiBraclerlsDctt. 

(1918)  Where  a  person  owns  more  than 
one  hundred  acres  of  land,  not  within  a  city, 
town,  or  villnfice.  and  the  home  of  tbe  family 
of  the  owner  Is  on  some  portion  of  the  land 
one  hundred  sixty  acres  of  such  land  is  Im- 
pressed with  the  homestead  character,  and 
the  selection  of  the  special  one  hundred 
sixty  acres  from  the  lai^r  tract  of  land, 
as  the  homestead  of  tbe  family,  may  be 
ninde  by  the  owner  at  any  time  the  neces- 
sity for  making  such  selection  may  arise, 
provided  such  selection  includes  the  resi- 
dence, or  home  of  the  family,  and  Is  not 
manifestly  made  In  disregard  of  tbe  rights 
of  others;  and  this  is  true,  under  Const, 
art.  12,  $1,  and  tbe  statutes  adopted  In  ac- 
cordance therewith,  whether  tbe  land  be  in 
one  or  more  parc^ 

Elliott  V.  Bond,  72  OkU.  — .  176  Pad 
242. 
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122.  Separate  tracts  or  lota. 

(1916)  One  who  owna  tliree  adjolntng 
lots,  Qpon  one  of  wblcb  is  a.  balldhiK  for- 
merly occnpied  and  used  by  blm  as  a  resf- 
ilence  HOd  store,  who  built  and  occnpied  as  a 
residence,  a  house  on  another  of  said  lots, 
and  for  several  years  rented  out  the  first 
building  occupied  by  him  as  a  home,  which  at 
the  time  that  an  execution  Is  teTied  thereon 
Is  occupied  as  a  home  and  store  by  his 
tuiant,  can  not  snccesBfolly  claim  that  said 
property  so  occupied  by  his  tmant  is  a 
part  of  his  homestead  and  exempt  fnmi  levy 
and  sale  tmder  ezecnti(Hi. 

Watson  V.  Manning,  SG  Okla.  296,  166 
Pac.  184. 

(191T)  One  who  owns  five  adjoining 
lots,  upon  two  of  which  is  a  building  for- 
merly occupied  and  used  by  him  as  a  resi- 
dence, wbo  built  and  occupied  as  a  residence 
H  house  on  tb6  other  three  of  said  lots,  each 
of  said  residences  baring  its  own  separate 
home  accessories,  and  the  two  being  sepa- 
rated by  a  fence,  and  for  several  years 
rented  oat  tlie  first  building  occupied  by 
him  as  a  home,  which  at  the  time  the  ezecu- 
tlon  is  levied  thereon  Is  occupied  as  a  home 
by  his  tenant,  can  not  successfully  claim 
that  said  property  so  occupied  by  his  ten- 
ant Is  a  part  of  his  homestead  and  exempt 
from  levy  and  sale  under  execution. 

Boose  T.  Stone.  65  Okla.  9,  162  Pac. 
47a 

lii.  Improvements  and  additions. 

(1809)  Under  Act  Oong.  May  2.  1890,  ch. 
182,  }81,  36  Stat  96  (Ind.  Ter.  Ann.  Stat 
18U9,  S31),  providing  that  ou  a  return  of 
nulla  bona  of  an  execution  on  any  judgment 
a^lnst  an  adopted  citizen  of  an  Indian 
tribe,  or  against  a  person  in  the  Indian  Ter- 
ritory not  a  citizen  tliereof,  Improvements 
owned  by  the  judgment  delitor  on  real  estute 
within  the  territory,  in  excess  of  100  acres 
occupied  by  him  as  m  homestead,  may  be  sub- 
jected to  payment  of  the  Judgment  by  decree 
ot  the  court  rendering  the  judgment,  a  decree 
directing  the  sale  of  improvements  on  real 
estate  In  the  Indian  Territory  In  payment 
of  a  ju^ment  on  which  execution  has  been 
returned  nnlla  bona  is  error,  where  It  was 
made  without  investigation  as  to  whether 
the  improvements  were  the  debtor's  home- 
stead. 

Mays  T.  Frieberg.  3  Ind.  Ter.  774.  4»  S. 
W.  62. 

S24.   Proceeds  of  homestead. 
3  25.   Vohmtary  sale,  exchange,  or  mort- 
gage. 

(1918)  The  exemption  of  the  bomestcad 
of  the  family,  provided  In  Const.,  art  12,  ex- 
tends to  the  proceeds  of  n  voluntary  sale  of 
such  homestead  which  are  in  good  faith  In- 
tended, at  the  time  of  suoli  sjtte.  to  be  In- 
vested in  another  homestead,  and  such  pro- 
ceeds are  exempt  from  seizure  by  process  of 
garnishment  for  debts  not  within  the  excep- 
tions provided  In  Const,  art.  12. 

Field  T.  Ctoat  70  Okla.  — ,  173  Pac.  884. 


fi  26.  Ownenhip,  estate,  or  istereit  in  iwop- 
erty  in  generaL 

(1908)  Under  the  law  as  It  existed  In  the 
territory  of  Oklahoma  prior  to  Act  March 
15,  1905,  Sess.  Laws  1905,  p.  255,  ch.  18.  the 
title  or  ownership  of  property  used  as  a 
home,  to  acquire  the  status  of  a  homestead, 
was  required  to  be  in  the  bufA>and,  who  was 
declared  to  be  tbe  head  of  the  family. 

Oordray  v.  Morgan.  21  Okla.  674,  96  Pac. 
761. 

(1012)  By  Const,  art  12,  fi  1,  and  Oomp. 
Laws  1909.  fi  3346.  the  homestead  of  a  family 
may  consist  of  more  than  one  tract  of  land, 
and  may  be  owned  by  either  husband  or  by 
the  wife,  or  by  both  jointly,  or  one  tract  may 
be  owned  by  one  and  the  ottier  tract  owned 
by  the  other,  so  long  as  tbe  aggregate  num- 
ber of  acres  are  occupied  as  a  home  does  not 
exceed  IflO  acres. 

Qooch  V.  Goocb,  38  Okla.  300,  183  Pac. 
242. 

(1912)  Where  the  husband,  without 
cause,  abandons  his  family,  vrho  we>re  re- 
siding upon  the  homestead,  he  may  not  main- 
tain an  action  of  ejectment  to  dispossess  bis 
wife  and  family  of  such  homestead,  or  any 
part  thereot 

Gooch  v.  Oooch.  38  Okla.  3O0,  133  Pac. 
242. 

(1014)  Under  Const,  iirt  12,  fi  1,  and 
Comp.  I.AW8  1009.  9  3346,  a  homestead  not  in 
a  city,  town,  or  village,  may  be  owned  by 
either  husband  or  wife,  or  both  jointly. 

Alton  Mercantile  Co.  v.  Splndet  4Z  Okla. 
210, 140  Pac  U88. 

(1017)  An  equitable  title  or  ownership, 
together  with  the  possession  and  occupancy 
as  a  home,  is  snfflcloit  basis  to  snnxnt  the 
homestead. 

Alexander  v,  Bobler,  e&  Okla.  801,  166 
Pac.  716. 

8  27.   Property   of   lenants   in   common  and 
joint  tenants. 
(1916)   A  tenant  in  common  may  have  a 
homestead,  and  is  entitled  to  a  homestead 
exemption,  in  lands  held  in  common. 

Atlas  SnpfHy  Co.  v.  Blake,  61  Okla.  778. 
152  Pac.  601. 

1 28.    Wife's  separate  property. 

(1896)  Stat  1890,  8  2SC0  (Wilson's  Rev. 
&  Ann.  Stat.  1903,  9  2985),  exempting  the 
fiiinlly  hoiitestend  and  invalidating  any  mort- 
fra^o  on  a  deHlguMted  part  of  such  homestead, 
does  not  apply  to  separate  property  of  the 
wife  which  Is  used  as  the  family  residence. 
McGInnls  V.  Wood,  4  Okla.  499,  47  Pac. 
492. 

(1896)  Under  Stat  1890,  9  2860  (Wilson's 
Rev.  &  Ann.  Stat  lOOS,  9  2985),  exempting 
a  homestead  to  each  head  of  a  family,  a  wife 
is  not  entitled  to  a  homestead  out  of  her 
own  land ;  nor  Is  the  husband  entitled  to  a 
homestead  in  lands  belonging  to  his  wlf& 
McOlnnlB  V.  Wood,  4  Okla.  489,  47  Pac. 
402. 
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(E)    UABILITIBS  ENFORCEABLE 
AGAINST  HOMESTEAD. 

1 29.  Eseeptiuu  frwn  exempAioiu  in  generaL 
The  honieBtedd  exemption  In  the  Oklahoma 
OonaUtuUoD.  art  1%  {2  (WUliama'  Const. 
1803).  protects  the  homestead  of  the  family 
from  forced  sale  tor  the  payment  of  debts 
and  from  judgment  liens,  except  for  the  pur- 
chase money,  taxes,  and  work  and  mnterlal, 
and  a  debt  created  by  mortgage  executed  by 
the  husband  and  wife. 

(191K)  Gray  v.  Deal,  50  Okla.  80,  151 

Fac.  205;  (1916)  Hedgpath  T.  Budaon. 

61  Okla.  121,  160  Pac.  604;  (1917) 

Garrison  v.  Carl,  64  Okla.  14,  166  Pac. 

102. 

(1917)  Under  Const,  art.  12,  S2,  the 
homestead  of  the  family  is  not  exempt  from 
forced  sale  for  the  payment  of  the  purchase 
money,  or  a  part  of  the  iHirchase  money,  for 
such  homestead. 

Zehr  T.  Hay.  07  Okla.  — ,  160  Pac.  1077. 

ISO.  Esception  of  predating  HabUidm  s»d 
liens. 

131.   Usbilities  existing  l»efore  acquisi- 
tion of  property. 

(1908)  The  exemption  from  liabUIty  for 
debts  created  by  Act.  Oong.  May  20, 1862;  ch. 
76,  8  4,  12  Stat  393,  Rev.  Stat  U.  S..  12296 
(U.  S.  Comp.  Stat.  1901.  p.  1398),  does  not 
apply  to  the  bomestead  after  final  proof  and 
iaane  of  a  receiver's  final  certificate. 

Shelby  t.  Ztegler,  22  Okla.  700.  98  Pac. 
080. 

1^  —  Liabilitiet   existing   before  eMaln 
lisiunnit  of  hontestead. 

After  a  Judgment  lien  has  attached  to  real 
estate.  It  can  not  be  divested  by  Its  occupancy 
for  bbmestead  purposes. 

(1011)  Northwest  Thresher  Co.  v.  Mc- 
Carroll,  30  Okla.  25,  118  Pac.  362; 
(1921)  Harris  v.  Cherokee  State  Bank, 
82  Okla.  151,  198  Pac.  878. 

1 33.   Pnrchasemoney  and  lien  or  mortgage 
therefor. 

(1916)    A  debt  contracted  for  material 
used  In  the  improvement  of  the  homestead 
can  not  be  considered  as  constituting  a  part 
of  the  "purchase  price"  of  said  homestead. 
South  Texas  Lumber  Co,  t.  Epps,  48 
Okla.  372,  150  Pac.  164. 

(1916)  Under  the  provisions  of  Const, 
art  12,  S9  2,  3,  and  Rev.  Laws  1910,  { 3346, 
the  purchasers  have  no  homestead  exemption 
against  levy  and  sale  under  execution  to 
satisfy  a  judgment  for  a  part  of  the  purchase 
price  of  the  tmct  of  land  in  which  the  ex- 
emption is  claimed,  even  though  the  vendor 
may  have  lost  or  waived  his  vendor's  lien 
upon  such  land. 

Hamra  v.  FItzpatrlck.  56  Okla.  780,  154 
Pac.  666. 

(1916)  Where  the  vendor  of  a  tract  of 
land  conveyed  by  him  to  husband  and  wife 
as  tenants  in  common,  has  Judgment  for  the 
balance  unpaid  of  the  purchase  price  against 
tlie  hnsband  alone,  neith^  the  husband  nor 


the  wife  can  claim  a  homestead  exemption 
in  such  land  to  prevent  the  levying  upon  and 
sale  under  execution  of  the  Interest  of  the 
husband  in  said  land  to  satisfy  mch  Judg- 
ment 

Hamra  v.  Fltspatrlck.  66  Okla.  780^  164 
Pac.  666. 

(1917)  No  homestead  right  can  be  ac- 
quired or  asserted  In  land  upon  which  the 
purchase  mon^  Is  nnphld,  either  In  whole  or 
in  part  as  against  the  party  to  whom  such 
purchase  money  Is  due. 

Zehr  V.  May.  67  Okla.  — ,  160  Pat  1077. 

fi  34.  Claims  and  liens  for  ereationt  improve- 
ment, or  preservation  of  property. 
(1915)  A  debt  for  improvements  upon  a 
homestead,  consisting  of  an  engine  and  water 
pump,  pipes,  etc.,  embedded  in  the  ground  for 
irri^tion  purposes,  la  privileged,  being  one 
of  a  class  specifically  excepted  from  the 
operation  of  the  homestead  exemption  provi- 
sion, which,  when  reduced  to  judgment  In  a 
proper  court  may  be  enforced  in  the  regular 
vray  by  sale  of  the  homestead  undw  execu- 
tion the  same  as  If  the  exemption  law  tus 
not  been  adopted. 

Atlas  Suwly  Oo.  T.  Blake  51  Okla.  778. 
162  Pac  001. 

(1915)  In  the  absence  of  agreemmt  to 
the  contrary,  an  engine  and  water  pump  with 
necessary  attachments,  pip^  etc.,  used  for 
irrigation  purposes,  when  Intentionally  and 
permanently  imbedded  In  and  aflSxed  to  the 
land,  becomes  a  inrt  thereof;  and,  where  the 
land  is  a  homestead,  constitute  "material 
used  in  constructing  Improvemmts  thereon" 
within  the  intent  and  meaning  of  Const,  art. 
12,  82. 

Atlas  SUK^  Co.  V.  Blake,  51  Okla.  778. 
152  Pac  eOL 

1 35.   Liabilities  for  torts. 

(1907)  The  homestead  of  the  family  ts 
exempt  to  the  family,  and  can  not  be  taken 
on  attachment  for  the  tort  of  the  husband 
and  fatber. 

Cassady  v.  Morris,  19  Okla.  203,  91  Pac. 
888L 

(1908)  The  homestead,  under  Act  Cong.. 
May  20,  1862,  ch.  75,  1 4,  12  Stat  393,  Rer. 
Stat  U.  S.,  5  2296  (U.  S.  Comp.  Stat  1901. 
p.  1398),  is  not  exempt  as  against  a  Judg- 
ment for  tort  rendered  after  the  Issuance 
and  delivery  of  a  receiver's  final  rectfpt  or 
certificate 

Shelby  v.  Ziegler,  22  Okla.  700.  08  Pac. 
989. 

§  36.  Alimony. 

(1920)  Where,  In  a  divorce,  alimony  tu 
money  Is  decreed,  which  is  adjudged  to  be  a 
Hen  upon  all  the  real  estate  owned  by  the 
deffflidnnt  in  the  state,  tbe  homestead  of  the 
defendant,  owned  at  the  time  such  judgment 
Is  rendered,  may.be  legally  levied  upon  and 
sold  for  the  payment  of  the  said  alimony. 
Haven  v.  Trammell,  70  Okla.  900.  193 
Pac  681. 
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S  37.  Jodtmenu, 
{38.  ^— In  geMnl. 

(1915)  Where  premlseB  are  impressed 
with  ttie  homestead  character,  a  judgment 
lien  does  not  attach  to  such  premtaes  soh- 
ject  to  the  homestead  use. 

Gerlach  Bank  t.  Allen,  61  Ofcla.  786. 192 
Pac.  899. 

(1917)  Judgments  do  not  become  liens 
upon  the  homestead  of  the  Judgment  debtor 
when  filed  in  the  office  of  the  clerk  of  the 
district  court  imrauant  to  Rev.  Laws  1910. 
9  5148,  but  the  same,  on  the  death  of  the 
Judgment  debtor,  passes  to  bis  administrator 
to  be  administered  upon  as  other  property  of 
the  deceased. 

Gflrrlson  t.  Carl,  64  Okla.  14,  166  Pac. 
US2. 

n.  TRANSFER  OR  INCUMBRANCE. 

S  39.  Power  to  tranafer  or  incumber  in  geiH 
end. 

(1920)  The  laws  of  this  state  do  not  pro- 
hibit the  unmarried  owner  of  land  Impressed 
with  the  homestead  character  from  executing 
a  valid  deed  therefor  or  mortgage  thereon 
without  the  consent  of  the  members  ot  his 
family. 

Roberson  t.  Hurst,  SO  Okla.  115,  190 
Pac.  402,  194  Pac.  808. 

(1920)  If  it  be  found  upon  an  inspection 
of  the  Judgment  roll  in  a  proceeding  to  fore- 
close a  mortgage  executed  by  husband  and 
wife  on  the  family  homestead  that  the  hus- 
band was  not  a  party  to  such  foreclosure 
proceeding,  the  foreclosure  Judgment  Is  void, 
although  the  wife  Is  the  owner  of  the  fee 
title  in  the  homestead  and  a  party  to  the 
foreclosure  suit  A  sale  under  such  fore- 
closure Judgment  Ls  void,  and  will  not 
operate  to  divest  the  wife  of  the  title  to  the 
land,  nor  in  any  way  affect  the  homestead 
interest  of  either  the  haabaiul  or  wlffe 
therein. 

Pettis  T.  Johnston,  78  Okla.  277.  190 
l^c.  681. 

<1920)  The  wife,  the  ownnr  of  the  home- 
stead in  fee,  may  assail  the  validity  of  a 
decree  and  Judgment  foreclosing  a  homestead 
mortnge  op  the  ground  that  the  husband, 
though  not  the  owner  of  the  title  to  the  land, 
was  not  made  a  party  to  the  foreclosure  pro- 
ceedingSi* 

Pettis  T.  Johnston,  78  Okla.  277, 190  Pac. 
681. 

{  40    Consttniriona!  and  sMtntory  provisionn. 

(1012)  A  conveyance  of  a  right  of  way 
over  homestead  lands  by  the  husband  with- 
ont  the  concurrence  of  his  wife,  being  In- 
valid nt  the  time  of  the  execution  of  the 
Instrument.  It  was  not  validated  by  the  sub- 
seqnent  adoption  of  Const,  art  12.  S 1.  limit- 
ing the  value  of  the  homestead  to  fSOOO. 
Kelly  T.  Mosby.  84  Okla.  218,  124  Pa& 
984. 

(im4)  Wilson's  Rev.  ft  Ann.  Rtnt  1903, 
11 W2.  8flS  (COmp.  I^ws  ino».  SSIlfW.  1190), 
infringe  upon  and  nre  repu(m»nt  to  Const, 
art  12;  I problbtting  the  sale  of  the  home- 


stead, where  owned  by  a  married  man.  with- 
out tiie  consent  of  his  wife,  given  in  the 
manner  prescribed  by  law;  and  brace,  were 
not  intended  to  be  in  force  In  the  state  by 
Const,  art  25,  S  2. 

Wbelnn  v.  Adams,  44  Okla,  696. 145  Pac. 

iisa. 

S  41.  Conveyance  or  mortgage  bet«re«i  hus- 
band and  wife. 
(1800)  The  rule  requiring  a  hnsband  and 
wife  to  Join  In  the  necntion  of  a  deed  to 
their  homestead  has  no  awlicatlon  to  a  case 
where  the  husband  executes  a  deed  of  the 
homestead  to  the  wife. 

Hall  V.  Powell.  S  Okla.  276,  57  Pac.  168. 

§  42.  Mortgage. 

See  SI. 

Pettis  V.  Johnston,  7S  Okla.  277, 190  Pac. 
6S1. 

(1919)  Under  Const,  artL  12.  S2,  the 
owner  of  a  homestead  may  mortgage  It 
where  the  spouse,  if  any,  Joins  therein,  and 
such  homestead  may  be  sold  on  foreclosure 
to  satisfy  any  such  mortgage. 

Horn  V.  Bobler,  72  Okla.  — .  178  Pac. 

(1919)   The  owner  may  mortgage  his 
homestead,    his    spouse   Joining  therein, 
although  the  naked  legal  title  is  In  a  third 
person- 
Horn  T.  Bobler,  72  Okla.  — .  178  Pac. 
664. 

S  43.   Consent  of  hnsband  or  wife. 

(1013)  Where,  in  a  divorce  case,  a  decree 
has  been  dented  both  parties,  but  the  wife 
has  been  enjoined  from  Interfering  with  the 
husband's  possession  of  the  homestead,  she 
was  not  thereby  divested  of  her  right  or  title 
to  and  In  the  homestead,  but  wns  yet  the 
legal  wife  of  the  husband,  and  an  attempt 
by  the  latter  to  sell  the  homestoid  without 
the  wife's  consent  or  without  her  Joining  In 
the  conveyance  is  void. 

McWhorter  v.  Brady,  41  Okla.  888.  140 
Pac.  7S2. 

r 

(191R)  An  oil  and  gas  lease  covering  a 
homestead  which  grants  the  r1?ht  to  enter 
upon  the  same  and  operate  for  oil  and  gas, 
tof>v>tber  with  the  right  to  lay  pipe  lines, 
telephone  and  telegraph  lines,  and  erect 
power  houses,  stations,  fixtures  necessary  for 
the  production  of  oil  and  gns.  is  such  a  gmnt 
of  the  nop  ani  orrniwncy  of  the  homestead 
as  reqnireq  tT>p  Joint  consent  of  both  the 
hu^nd  and  wife. 

Carter  Oil  Oo.  v.  PopR  70  Okla.  — ,  174 
Pac.  747. 

(1918)  A  verbal  agreement  entered  into 
by  a  married  man  for  the  sale  of  the  homft> 
stead  of  the  family,  made  without  the  con- 
sent of  the  wife,  thonsh  accompnnted  by 
partial  performance  on  the  part  of  the  In- 
tended pnrehneer,  Is  void,  and  will  not  be 
enfnrred  In  an  action  for  snectfic  perform- 
ance hmught  by  such  purrbnser. 

Elliott  T.  Bond,  —  Okla.  — ,  176  Pac. 
991 
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(1920)  riKler  Couat.  art  12.  I  2.  tbe 
owner  of  a  homestead,  if  married,  is  witbont 
power  to  sell  tbe  Mime  without  the  consent 
of  his  or  her  sponw.  given  In  soch  manner 
as  prescribed  by  law. 

Shanks  v.  Norton,  7»  Ofcla.  98.  191  Pac. 
170. 

144.  J^der  of  hnsband  uid  wife  in  deed 
or  moitfage. 

(18B9)  Wh^  Shortly  after  the  execution 
ot  a  mortKHKe  on  a  homestead,  the  family 
left  the  land,  bavins  rented  it  for  a  year, 
and  It  was  not  shown  affirmatively  that  tbe 
husband  meant  to  return;  but  it  was  shown 
that  tbe  wife  meant  to;  and  shortly  after 
quitting  the  land,  tbe  husband  abandoned 
the  wife;  held  that,  even  if  such  facta  con- 
stituted an  abandonment  of  tbe  bomestmd, 
tbey  did  not  validate  the  mortgage,  which 
was  void  from  its  inception,  because  not 
signed  by  tbe  wife. 

HaU  V.  Powell.  8  Okla.  276,  57  Pac.  16& 

(1809)  A  mortgage  on  a  homestead,  void 
because  not  signed  by  the  wife,  is  not  val- 
idated by  a  subsequent  abandonment  of  the 
homestead. 

HaU  V.  PoweU.  8  Okla.  276,  57  Pac.  16a 

(1900)  Though  transactions  in  which  tbe 
Joinder  or  assent  of  the  wife  is  obtained  to 
any  disposition  of  the  homestead  will  be 
vlgllantiy  scrutinised,  it  will  not  relieve  the 
wife  from  the  consequences  of  lier  own  act 
in  executing  a  mortgage  thereon  when  she 
i-learly  understands  or  should  have  under- 
stood what  she  waa  doing. 

Bastln  V.  Schafer.  IS  Okla.  OCT.  85  Pac. 
349. 

(1906)  Where  In  1901  a  husband  con- 
veyed the  homestead  to  bis  wife  and  aban- 
doned her  in  1902,  and  tbe  wife  and  chlidrra 
removed  from  the  land  which  was  thereafter 
occupied  by  tenants,  his  sole  occupancy  of 
the  land  durlug  1005  and  prior  to  March 
28  of  that  year  would  not  make  It  a  home- 
stead so  that  to  convey  he  must  join  in  his 
wife's  deed  executed  after  the  passage  of 
Act  March  IS,  1005.  Sees.  Laws  1005,  p. 
255.  ch.  18,  resenlng  the  homestead  to  the 
use  of  the  family  without  reference  to 
whether  the  title  or  ownentaip  was  in  the 
husband  or  wife. 

Cord  ray  v.  Monan,  21  Okla.  574,  95  Pac. 
761. 

(1909)  The  separate  deed  of  a  married 
man.  the  head  of  a  family,  to  tbe  homestead, 
is  void. 

Goldsborough  v.  Hewitt,  23  Okla.  66,  90 
Pac  907. 

(1310)  Where  prior  to  the  act  of  March 
15,  1005  (Laws  1005,  ch.  18),  plaintiff's  gran- 
tor, a  married  woman,  wns  vested  with  title 
to  certain  lots  not  impressed  with  the  home- 
stead character;  and  such  act  Impressed 
tiiem  as  such,  the  same  being  built  upon 
and  occupied  as  tbe  home  of  herself  and 
family;  and  thereafter  plaintiff  in  error  ob- 


tained judgment  In  a  conrt  of  record  against 
plaintiff's  grantor,  which  became  a  lien  on 
her  real  property  not  exempt;  and  subse- 
quently plaintiff's  grantor,  her  husband  not 
joining,  made,  executed,  and  delivered  to 
plaintiff  a  warranty  deed  to  nld  Iota,  and 
placed  her  In  possesidon;  and  plaintiff  In 
error,  to  aatls^  such  Judgmmt  thereapon 
levied  an  »ecution  on  said  lots,  to  whidi 
the  husband  of  plalntlfTs  grantor  after  such 
levy  made,  executed,  and  delivered  to  plain- 
tiff his  separate  warranty  deed;  in  an  ac- 
tion by  plaintiff  to  clear  her  title,  wacb 
deed  made,  by  plaintitTs  grantor  was  not 
void,  and  rested  in  plaintiff  the  title  to  said 
lots,  subject  to  be  avoided  only  by  the  non- 
joining  spouse;  and  a  failure  to  avoid  such 
deed  by  him,  after  due  notice,  as  provided 
In  Wilson's  Rev.  &  Ann.  Stat  Okla.  1903. 
S  883,  concluded  his  right  so  to  do.  and  a 
demurrer  to  plaintiff's  petition  setting  forth 
such  facts  in  an  action  to  enjoin  a  sale  un- 
der the  execution  whereby  a  Hen  by  virtue 
of  the  judgment  waa  sought  to  be  enforced, 
and  to  clear  her  title,  was  proiietly  ovef^ 
ruled. 

Love  V.  Oavett  26  Okta.  17».  109  Pac, 
6BS. 

(1011)  In  tbe  absence  of  some  statntor?- 
provislon  limiting  the  right  of  the  hnsband 
to  alienate  or  Incumber  the  hompRtend.  he 
may  sell  or  incumber  tbe  same  wlthont  tbe 
Joinder  or  consent  of  his  spouse,  and  sncb 
alienption  or  incumbrKnce.  made  wlttiont  ber 
consent.  Is  valid  and  bindfaig: 

Maloy  V.  Wm.  Omeron  &  Oo..  28  Okls. 
763,  119  Pac  BS7. 

(1911)  Under  tbe  laws  existing  In  Okln- 
bomn  Territory  on  June  13.  IflOl.  the  title 
to  the  homei«tead  being  in  the  ^u*an'l  he 
havine  mortgaged  tbe  same  without  being 
Joined  by  his  wife,  bis  rights  In  such  home- 
stead were  concluded  thereby. 

Mjiloy  V.  Wm.  Omeron  A  Co.,  20  Okla. 
76S.  119  Pac.  687. 

( 191 1 )  Foreclnsure  proceedlnn  ha  vtng 
been  Instituted  by  the  mortvaeee.  tn  which 
the  wife  was  made  a  partv,  hy  nnnwertnc 
and  setting  up  her  rights  therein,  awh  mort- 
gage could  therd)y  be  avoided  as  to  sneh 
rlffbts  and  fhreclosure  decree  oniv  sralnst 
tbe  rights  of  tbe  hnsband  and  subject  to  an 
homestead  ilrbts  of  the  wife  as  long  as 
they  should  exist 

MpIot  v.  Wm.  Cameron  &  Co..  29  Okla. 
763.  110  Pac.  687. 

(1912)  The  conveyance  of  a  rlvbt  of  way 
over  renl  estate  for  n  period  of  ten  vears 
conveys  on  Intew^t  in  the  Oomp.  Tjaws 
1909.  H  7238,  7239.  7241.  7243. 

Kelly  V.  Moshy.  34  Okla.  2ia  124  Par. 
084. 

(1012)  Fn-ier  the  net  of  lOOt  (Ses««.  Taws 
of  1f>01,  p.  78,  cb.  10:  Comn.  Trvn  1009. 
S  1187).  whl^h  provides  that  no  i^epi.  ipnrt- 
paee.  or  contract  relating  to  the  hon'estMfl 
Rh-U  ^c  vn'H  nn^e^R  In  w'tin^  i»nd  sub- 
scribed by  both  husband  and  wife,  an  hurtro- 
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□lent  executed  b7  the  busband  alone,  convey- 
ing a  rigtat  of  way  for  a  period  of  ten  years 
over  a  part  of  tbe  twmestead,  is  not  valid  as 
afcalnat  Uie  wife. 

Kelly  V.  Mo8by.  34  Okln.  21S,  124  Pac. 

(1912)  Where  busband  aud  wife  sign  a 
deed  to  tbe  bomestead  of  tbe  family  under 
an  agreenieut  tbat  tbe  same  sball  not  be  de- 
livered to  tbe  grantee  named  therein,  and 
tbe  busband,  wltboat  tbe  consent  of  the  wife, 
delivers  tbe  deed  to  tbe  Rrantee.  who  bas 
notice  of  tbe  agreemoat,  tbe  deed  may  be 
avoided  by  tbe  wife  after  the  death  of  her 
husband. 

Oonch  V.  Addy.  'J!i  Okla.  3r>5.  129  I'ac. 
7W. 

(1913)  WllaoD's  Rev.  Ann.  StdL  1003, 
{  8U3,  providing  thnt  If  the  wife  shftll  make 
any  "deed,  mortgage,  or  contrHct,"  relnting 
Co  the  bomeHtead,  without  her  husband  join- 
ing therein,  she  shall  be  cnncladrd  thereby, 
relates  to  a  written  inatrument,  which  can 
only  he  avoided  by  tbe  bualmnd  and  not  to 
an  oral  agreement 

Krraaa  t.  Potta,  38  Okla.  674.  ISR  Pac. 

a62L 

(1913)  l^cts  examined,  and  held  that 
plaintiff  in  error  bas  no  title  or  color  of 
title  in  and  to  a  homestead  attempted  to  be 
conveyed  by  the  husband  without  being 
joined  in  the  conveyance  by  the  wife. 

McWborter  v.  Brady.  41  Okla.  383.  140 
Pac.  782. 

(1914)  The  homestead  of  a  married  man 
can  not  be  sold  without  the  consent  of  his 
spouse  gtven  In  the  manner  provided  by 
law  (Williams'  Const,  art.  12,  $  2),  and  the 
deed  of  the  husband  in  which  the  spouse 
does  not  Join  la  ineffective  to  convey  tbe 
homestead. 

Hyde  v.  Isbmael,  42  Okla.  279.  143  Pac. 
1044 

(1914)  Const,  art  12.  1  2,  prohibits  the 
sale  of  the  bomesteed  of  tbe  family,  where 
the  owner  Is  a  married  man,  without  the  con- 
sent of  the  wife,  given  In  such  manner  as 
may  he  prescribed  by  law. 

Whelan  v.  Adams,  44  Okla.  696,  145 
Pac:  llOa 

( 1914)  Where  tbe  relation  of  busband  and 
wife  exists,  the  deed  of  the  former  to  the 
homestend  of  the  family  conveys  no  title 
and  this  notwithatandiug  the  fact  tbat  tbe 
busband  and  wife  be  living  seporate  and 
apnrt,  or  even  though  tbe  wife  may  have 
without  Justifiable  cause  abandoned  the  hus- 
band. 

Wbelaa  v.  Adama.  44  Okla.  686.  145  Pac. 

lloa 

A  wife  hnw  the  right  to  Join  her  busband 
in  a  mortgage  of  the  bomestead.  to  secure 
the  payment  of  a  note  of  the  husband,  where 
tbe  ronslderftlon  of  the  same  came  to  him 
alone:  and  fmrh  a  mortgage  is  valid  and  en- 
forcealUe  wltboot  any  part  of  the  consid- 


eration passing  directly  into  the  bands  of 
the  wlf  & 

(ltfl4)  Bennett  v.  Odneal,  44  Okla.  345. 
147  Pac.  1013:  (1915)  Reeves  &  Go. 
V.  Dyer.  52  Okla.  760.  153  Pac  860. 

<*onst.  art  12,  I  2  (WUIlams',  8  303). 
prohibits  and  rmders  void  a  mortgage  given 
by  one  spouse  upon  a  bomestead  in  which 
the  other  spouse  did  not  Join. 

(1915)  McCammon  v.  Jenkins,  44  Okla. 
B12.  154  rnc.  1163;  (1915)  McCbrry 
V.  Sledge,  48  Okla.  27,  149  Pac.  1124. 

(1»I5)  A  homestead,  the  title  to  which 
is  In  tbe  huabaml.  can  not  be  sold  or  otbei^ 
wise  alienated  by  the  hUHl)and  without  the 
wife  Juiiiinff  In  tbe  conveyance,  unless  the 
wife  has  voluntarily  abandoned  tbe  husband 
or,  for  any  cause,  bus  taken  up  her  residence 
out  of  the  state  for  a  period  of  one  year  or 
more:  and  a  deed  to  the  homestead  execut- 
eil  by  the  busband  without  such  abandon- 
ment or  removal  of  residence  on  tbe  part 
of  the  wife  Is  void. 

McWborter  v.  Brady.  41  Okla.  383,  140 

Pac.  782. 

(1915)  Where  a  husband  and  wlf^  for- 
the  purpose  of  securing  a  debt  of  the  hus- 
band. Join  In  the  execution  of  a  mortgage- 
to  their  homestead,  the  title  to  which  is  In-, 
tbe  bUBband,  the  wife  does  not  thereby  be- 
come such  a  surety  of.  her  husand  as  to  he- 
entitled  to  all  the  rights  and  privileges  •C 
other  securitiea 

Reeves  &  Co.  v.  Dyer,  52  Okla.  7S0,  153 
Pac.  8S0. 

(1916)  The  wife  alone,  under  the  laws 
of  Oklahoma,  can  not  alienate  the  homestead 
by  an  express  coptnict  and  hence  It  follows 
that  she  can  not  do  so  by  parol  declarations 

or  negative  silence,  or  any  positive  act  or 
failure  to  act 

Cherokee  Nat.  Bank  v.  Riley.  56  Okla. 
133.  155  Pac.  1140. 

(1910)  A  granting  clause  in  a  deed  recit- 
ing that  "I,  T.  M.  I/.,  Joined  by  my  wife,  F. 
L..  *  *  *  do  grant,"  is  sufficient  to  8<it- 
isfy  Rev.  T.4IW8  1910,  S  1143.  as  indicating 
consent  of  husband  to  the  sale  of  the  wife's 
interest  In  tbe  bomestead. 

r.owery  v.  Westheimer,  58  Okla.  600, 160 
Pac.  496. 

(1920)  Certain  land  was  allotted  to  P. 
which  wns  thereafter  occupied  as  the  home- 
stend  of  herself  and  busband.  P  executed 
to  N  a  deed  to  the  land  so  occunied.  hut 
without  her  busband  Joining  therein.  After- 
wards the  basbnnd  died,  and  P  Intermarried 
with  one  J,  who  with  P  continued  to  reside 
upon  the  land,  claiming  the  same  as  their 
Joint  bomestead.  Thereafter  P  filed  an  ac- 
tion against  N  to  cancel  the  deed,  alleging 
fraud  in  procuring  the  same.  J  wns  not  made 
a  party  In  this  act'on.  N  prevfllled  In  the 
suit,  and  then  Instituted  the  present  action 
aa-ainst  P  and  J  for  possession  of  tbe  prem- 
ises. Hetil  tbat  tbe  deed  to  N  was  voH  at 
the  dfte  of  the  marriage  of  J  to  P.  and  as 
J  and  P  thereafter  occupied  tbe  premises  as 
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tbelr  Joint  homestead,  J  was  not  concluded 
by  the  judgment  In  favor  of  N  against  P. 
and  that  N  was  not  entitled  to  the  posBOSslon 
uf  the  premises  sued  for. 

Shanks  v.  Norton,  79  Okla.  93,  191  Pac. 
170. 

An  oil  and  gas  lease  containing  the  usual 
provisions  of  snch  lease,  covering  a  home- 
stead, is  such  a  grant  of  the  use  and  occu- 
pancy of  and  Interest  in,  the  homestead  as 
required  Joint  consent  of  hoth  the  husband 
and  wif& 

(102U)  Chisholm  V.  Creek  Ac.  Dev.  Co., 
273  Fed.  689;  (1921)  Treese  v.  Shoe- 
maker, 80  Okla.  235.  19S  Pac.  76& 

(1921)  An  oil  and  gas  lease  covering  a 
homestead,  which  grants  the  right  to  enter 
upon  the  same  and  operate  for  oil  and  gas, 
together  with  the  right  to  lay  pipe  lines, 
telephone  and  telegraph  lines,  and  erect 
power  houses,  stations,  fixtures  necessary 
for  the  production  of  oil  and  gns.  is  such 
a  grant  of  the  use  and  occupancy  of  the  home- 
stead as  required  the  Joint  consent  of  both 
the  husband  and  wife. 

Fnincen  v.  Oklahoma  Star  Oil  Co.,  80 
Okla.  108. 194  Pac.  193. 

(1921)  Where  a  wife  Joins  with  her  hus- 
band in  executing  an  oil  and  gas  lease  on 
the  homestead,  the  persons  for  whose  benefit 
the  oil  and  gas  lease  was  taken  can  not 
make  a  material  alteration  of  said  oil  and 
gas  lease  wttbont  the  knowledge  and  consent 
of  both  husband  and  wife. 

Frnncen  v.  Oklahoma  Star  Oil  Co.,  80 
Okla.  103, 194  Paci  198. 

(1021)  In  an  action  by  idalntlffs,  taosband 
and  wife,  against  the  defraidant  to  recover 
the  value  of  a  homestead  wrongfully  sold, 
wherein  the  trial  court  renders  Judgment  in 
favor  of  the  plaintiffs  for  the  value  of  the 
homestead  less  the  mortgaged  debt,  and  in 
addition  thereto  deducts  from  such  Judg- 
ment the  amount  of  debts  not  secored  by 
ilras  on  the  bomesteHd,  held  that  the  trial 
court  erred  in  deducting  from  such  judg- 
ment the  amount  of  any  debt  or  debts  not 
secured  biy  instrument  or  Instruments  In 
writin?  covering  said  land  and  Signed  by 
botb  the  husband  and  wife. 

Davis  V.  McGilbray,  81  Okla.  42,  196 
Pac.  330. 

(1921)  Rev.  l^aws  1910,  |  1143,  provides: 
"No  deed,  mortgage  or  contract  renting  to' 
the  homestend  exempt  by  law,  except  for  a 
period  not  exceeding  one  year  shall  be  valid 
unless  In  writing,  and  subscribed  by  both 
husband  and  wife."  Held,  any  charge  against 
the  homestend  not  in  writing  suscribed  by 
both  the  husband  and  wife  Is  invalid. 

Davis  T.  McGIlbray.  81  Okla.  42,  196 
Pac.  889. 

i  45.  Sale  on  foredoBore. 

See  4  42. 

Pettis  v.  Johnston,  78  Okla.  277,  190 
Pac.  681. 


S  46.   Estoppel  to  assert  invalidity. 

(1921)  Where  an  unmarried  Indian  of 
the  Five  Civilized  Tribes  executes  an  oil 
and  gas  mining  lease  and  then  marries  and 
establishes  a  homestead  thereon,  his  wife 
Is  not  estopped  from  repudiating  a  renewal 
or  extension  made  after  marriiige  by  the 
fact  that  the  Indian  allottee  bad  collected 
an  oil  royalty  on  the  basis  provided  by  sucb 
extension. 

Chlsbolm  V.  Creek  Sep.  Dev.  Oo..  273  Fed. 


i  47.   Rights  of  pnTchasers  and  mortgagees. 
S48.   In  general. 

(1914)  The  evidence  Involving  a  home- 
stead, examined,  and  held  that  the  wife  Is 
not  entitled  to  recover  rents  for  the  yehrs 
1909  and  1910,  during  which  time  she  lived 
apart  from  her  husband. 

Wbelan  v.  Adams,  44  Okla.  696^  145  Pac. 
1158. 

(1914)  Where  the  title  of  record  to  land 
was  solely  In  the  husband,  but  In  fiict  the 
wife  was  the  eqattable  owner  of  an  undi- 
vided Interest  therein,  and  both  executed  a 
mortgage  thereon  to  secure  the  debt  of  the 
husband,  she  Is  not  entitled  to  assert,  as 
against  the  mortgage,  the  rights  of  a  surety 
to  the  extent  of  her  interest  in  the  land,  im- 
lees  the  mortgagee  had  notice  of  sucb  In- 
terest when  be  extended  the  time  of  payment 
of  the  debt,  and  the  mere  fact  that  she  joined 
in  the  covenant  of  seisin  In  the  mortgage 
does  not  charge  the  mortgagee  with  snch 
notice. 

Bennett  v.  Odneal,  44  Okla.  345,  147 
Pac  1018. 

The  homestead  may  be  sold  and  con- 
veyed by  the  husband  and  wife  Jointly,  and 
the  purchaser  will  take  the  title  free  and 
clear  from  all  Judgment  liens  or  debts,  ex- 
cept those  enumerated  In  the  homestead  ex- 
emptlon  clause  of  the  Constitution. 

(1915)  Gray  v.  Deal,  50  Okla.  89.  151 
Pac  205:  (1910)  Hedgepath  v.  Hud- 
son, 61  Okla.  121.  160  Pac  604. 

S  49.  Avoidance. 

S  50.   In  general. 

(1914)  Where  a  huslwnd  gives  a  wife  a 
mortgage  on  the  homestead  to  secure  the 
payment  of  a  postnuptial  settlement  which 
mortgage  she  subsequently  forecloses  by  suit, 
the  purchaser  at  the  foreclorare  sale  snc- 
ceeds  to  her  rights,  and  may  attack,  as  void, 
a  deed  of  the  homestead  by  Uie  husband 
without  the  wife's  consent 

Wbelnu  V.  Adama^  44  Okla.  606, 145  Pac 
1158. 

S  51.   Cancellation  of  instrnment 

(1921).  After  an  extension  and  renewal 
of  an  oil  and  gas  mining  lease  have  been 
cancelled  at  the  suit  of  the  widow  of  the 
Indian  lessor,  which  extension  covered  the 
homestead,  the  lessee  Is  entitled  to  credit 
for  the  difference  between  the  royalty  allot- 
ted under  the  original  lease  and  that  allot- 
ted under  the  renawal  or  extension  therectf, 
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and  also  for  tbe  sum  expended  to  comirtetlon 
of  wells  on  the  premises  after  tbe  oct^slon 
was  executed. 

Cblsbulm  V.  Creek  &c.  Dev.  Oo..  273  Fed. 
589. 

III.  RIGHTS  OF  SURVIVING  HUSBAND. 
WIFE,  CHILDREN,  OR  HEIRS. 

1 52.   Continuance  or  tranamiision  of  eitate 
or  right  in  general. 

(18»9)  Stat.  1803.  S  1300  (Wilson's  Kev. 
&  Ann.  Stat  1803,  i  1007).  concerning  the 
"administration  of  estates  of  decedents"  by 
the  probnte  court,  prorlding  that,  "upon  the 
death  of  either  hnnband  or  wifo,  the  survivor 
may  continue  to  possess  and  occupy  the  whole 
homestend  until  it  is  otherwise  disposed  of 
according  to  law,"  does  not  entitle  any  sin- 
gle survivor  of  the  family  to  tbe  possession 
of  the  property  as  a  homestead,  unless  such 
survivor  Is  "the  head  of  a  family." 

Betts  T.  MUla,  S  Okla.  351.  5S  Pac.  957. 

(1916)  The  right  of  the  survivor  to  con- 
tinue to  occupy  the  homeatead  after  the  con- 
stituent members  of  the  family  have  been 
broken  up,  wlietlier  conferred  by  statute  or 
interpolated  by  the  courts,  has  never  been 
tended  fortber  than  to  the  surviving  hus- 
band or  wife  and  their  minor  children,  un- 
less conferred  by  statute. 

Union  Trust  Co.  v.  Cox,  55  Okla.  68,  155 

Pac.  aoe. 

S  53.   Conititntiontl  and  Btatutory  provisions. 

(1915)  Where  Mansf.  Ark.  Dig.,  ch.  1. 
S  3,  voited  absolutely  in  the  widow  or  chil- 
dren the  estate  of  the  husband  or  fiither 
wblcb  does  not  exceed  In  value  |300,  wis  in 
force  at  tbe  close  of  tbe  session  of  tbe  Gen- 
eral Assembly  of  Arkansas  In  1883,  and  was 
adopted  In  Indian  Territory  by  Act  Cons. 
May  2,  1800  (26  Stat,  at  L  81,  ch.  182),  131, 
tbe  fact  that  §  3  is  Invalid  under  Arkansas 
Constitution,  does  not  render  it  inapplicable 
In  a  suit  to  quiet  title  to  land  In  the  Indian 
Territory  as  the  displacement  of  such  section 
as  to  homesteads  is  immaterial. 

Ferryman  v.  Woodward,  238  IT.  S.  148, 
69  L.  ed.  1242,  35  Sup.  Ct.  830. 

§  54.  Devise  or  other  testamoitary  disposi- 
tion. 

(1915)  Under  Const,  art  12.  S  2,  a  home- 
stead-is  reserved  to  the  family,  and  on  tbe 
death  of  a  testator,  his  surviving;  wife,  un- 
der Rev.  Laws  1910,  S  6328,  has  tbe  right  to 
use  the  homestend  during  her  life,  and  sucb 
right  was  not  subject  to  testamentary  dis- 
position, and  not  affected  by  U)e  terms  and 
provisions  of  the  wllL 

Bacus  V.  Bums.  48  Okla.  285.  149  Pac. 
1115. 

i  55.  Rights  as  between  sarriving  qionse  and 
children  or  lieirs. 
(1910)  When  a  husband  dies  seised  in 
fee  of  land  occupied  and  used  by  himself 
and  family  as  a  homestend,  bis  survlvlnir 
wife,  although  without  children.  Is  entitled 
by  reason  of  I  1607,  Wilson's  Rev.  &  Ann 
Stat  1908,  as  against  his  heirs,  to  occiuiy 


and  possess  the  whole  of  such  homestead  as 
long  as  she  preser\'e8  Its  homestead  charac- 
ter by  maintaining  a  home  thereon. 

Holmes  v.  Holmes,  27  Okla.  140,  HI  Pac. 
220. 

(1910)  Where  a  wife  occupies  as  a  home 
the  homestead  set  apart  by  order  of  tbe  pro- 
bate court  from  the  estate  of  her  deceased 
husband  for  the  use  of  herself  as  a  home, 
the  same  Is  not  liable  to  partition  at  a  salt 
of  tbe  heirs  of  the  deceased  husband. 

Holmes  V.  Holmes,  27  Okla.  140,  111  Pac. 
23a. 

(1918)  Prior  to  statehood,  when  certain 
sections  of  Mansfield's  Digest  of  tbe  Laws  of 
Arkiiusaa  were  In  force,  by  virtue  of  Act 
Cong.  May  2,  1890,  tbe  bu^nd  bad,  the 
requisite  conditions  exlsthig,  an  estate  of 
curtesy  in  the  lauds  of  which  his  wife  died 
seised,  and  there  was  no  law  in  force  at  that 
time  which  gave,  to  the  exclusion  of  tbe 
husband's  curtesy  right  the  minor  child  oi 
children  of  the  wife  the  right  to  the  use  and 
occupancy,  during  the  minority  of  said  chil- 
dren, of  the  lands  occupied  as  a  home  by  the 
husband,  wife  and  child  at  tbe  time  of  tbe 
wife's  death. 

Miles  V.  Miles;  73  Okla.  — .  175  Pac.  222. 

i  56.   Duration  and  termination  in  genecal. 

(1916)  Where  single  pMwma  residing  to- 
gether 80  as  to  constKute  a  1^1  fttmlly 
afterwards  Is  broken  up  by  death  or  other 
cause,  the  homestead  right  1b  thereby  ex- 
tinguished and  termUiated. 

Union  Trust  Co.  v.  Oox,  55  Okla.  68.  155 
Pac.  206. 

(1918)  Rev.  Laws  1910,  S  6328.  providing 
that  upon  the  death  of  either  husband  or 
wife  the  survivor  may  continue  to  possess 
and  occupy  the  whole  homestead  until  tt  is 
otherwise  disposed  of  according  to  the  law. 
tbe  right  of  the  surviving  spouse  to  occupy 
and  possess  lauds  occupied  and  used  by  tbe 
decedent  and  family  as  a  homestead  con- 
tinues so  long  as  he  preserves  Its  home- 
stead character  by  maintaining  h  home  there- 
on. 

Belt  V.  Bush,  74  Okla.  — .  176  Pac.  9B5. 

S  57.   Abandonment,  waiver,  forfeiture,  or  re- 
lease. 

(1915)  The  fact  thiit  the  surviving  spouse 
of  a  decedent  Is  appointed  by  tbe  county 
court  to  administer  the  estate  of  such  dece- 
dent flies  an  inventory  In  which  the  home- 
stead Is  listed  as  a  part  of  the  assets  of  tbe 
estate,  flies  a  flnal  account  In  which  such 
homestend  is  listed,  and  procures  the  ap- 
proval of  said  account  and  an  onler  of  dis- 
tribution, in  which  order  the  court  deter- 
minetl  who  the  heirs  to  such  estate  are  and 
their  respective  Interests  therein,  does  not 
deprive  such  spouse  of  the  right  to  continue 
to  possess  and  occupy  such  homestead  in 
accordance  with  the  terms  of  Comp.  Laws 
1909,  S  5265  (Rev.  Laws  1910,  S  6328) ;  and 
does  not  constitute  a  waiver  or  abandon- 
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nient  of  BDcb  homestead  so  as  to  autliortze 
the  partition  of  sncb  homntead  at  the  ivlt 
of  another  heir. 

Pennington   v.   Woodner-McGaugh,  54 
OUa.  UO.  163  Pac  87S. 

i  58.  Contlnunee  of  occnpuiey. 

(1000)  StaL  1S83,  S  1300  (Wilson's  BeT. 
Jk  Ann.  Stat.  1903,  }  1007),  provides  that,  on 
tlie  death  of  either  husband  or  wife,  the 
survivor  may  continue  to  possess  and  occupy 
the  homestead,  and,  if  both  bustmnd  and  wife 
die,  the  chtldreu  may  continue  to  possess 
and  occupy  It  tlli  the  youngest  becomes  of 
age.  Section  1301  (1608)  provides  that  there 
shall  be  allowed  and  set  apart  to  the  minor 
child  or  children  of  a  decedent  exempt  per- 
sonalty, "to  be,  with  the  homestead,  pos- 
sessed and  used  by  tliem."  Held  tbat  the 
possessiuu  of  a  tenant  of  the  guardian  of 
minor  heirs  was  sufficient  to  secure  to  them 
the  liomestead  exemption;  personal  posses- 
sttnt  and  occupancy  by  such  heirs  not  being 
neceaary. 

Rockwood  T.  St  John's  Estate.  10  Okla. 
47«,  62  Pac.  277. 

IV.  ABANDONMENT.  WAIVER,  OR  FOR- 
FEITURE. 

§  59.   Loss  or  relinqaishnneDt  of  right  in  gen- 
eraL 

(1918)  Where  the  homestead  character 
unce  attaches  to  land,  it  continues  to  be  the 
homestead  until  the  owner  voluntarily 
changes  its  character,  by  disposing  of  the 
property,  or  by  leaving  with  the  intention  or 
forming  such  an  Intention,  after  leaving,  of 
not  returning  and  occupying  It  as  a  home- 
stead. Temporary  absence  from  a  homestead 
does  not  constitute  an  abandonment  thereof, 
where  there  exists  a  deflnite  and  fixed  Inten- 
tion to  return.  Acqulrlnjr  the  title  to  prem- 
ises, occupied  as  a  domicile  by  the  owner  ot 
the  homestead  and  his  family,  in  a  nearby 
town,  does  not  amount  to  a  permanent  ab- 
sence from  the  homestead  as  to  work  an 
abandoimient  thereof,  so  long  as  the  intention 
to  return  to  the  homestead  exists. 

German  l^tute  Bank  of  Elk  City  v.  Pta- 
chek.  87  Okla.  ~.  169  Pac.  1094. 

i  60.  Removal  from  homeBtead. 
S61.   -In  general. 

See  S  6. 

First  Nat.  Bank  of  (?levolau(l  v.  Cotites. 
62  Okla.  142.  161  Puc.  1095. 

(1913)  Permanent  removal  from  the  state 
constitutes  an  abandonment  of  the  home- 
stead. 

Carter  t.  Pickett.  39  Okla.  144,  1.^  Pac. 
440. 

§  62.   Intent  to  return. 

8ce  8  59. 

Germnn  State  Bank  of  Elk  City  v.  I'ta- 
chek,  67  Okla.  ~,  169  Pac.  1094. 

(1901)  Where  premises  have  become  In- 
rested  with  the  homestead  character,  and 
ttae  homestead  has  be«i  once  acquired,  a 
constructive  occupancy  may  be  soffl^nt  to 


retain  it,  and  it  wUl  not  be  lost  by  a  tem- 
porary absence  with  no  Intention  at  abaa- 

donment 

Ball  V.  Houston.  11  OUa.  23S,  66  Pac. 
85& 

(1913)  The  Intention  to  return,  by  which 
the  homertead  rights  are  preserved,  moat  be 
fbrmed  at  the  time  the  renwrai  occurs;  and 
it  can  have  no  Influence  wbaterer  in  restor- 
ing the  right,  once  lost  actual  abandon- 
ment, until  executed  by  a  resumption  of  tlie 
occupancy  that  formerly  characterized  It  as 
a  homestead. 

Carter  v.  Pickett,  30  (Wa.  144.  134  Pac. 
440. 

(1913)  Where  the  removal  from  the 
homestead  is  uoaccomponled  by  a  present  In- 
tention, exibtiug  at  the  time  of  the  removal, 
to  return  thereto,  but  instead  by  a  mere 
probable  future  purpose  to  so  do,  dependent 
on  a  contingency  which  might  never  happen, 
the  homestead  exemption  Is  thereby  aban- 
doned. 

Garter  v.  Pickett.  39  Okla.  144.  134  Pac. 
44a 

(1015)  A  homestead  can  not  be  aban- 
doned without  a  going  away  from  it  with 
the  deflnite  Intention  never  to  return. 

McCammon  v.  Jenkins,  44  Okla.  612,  145 

Pac.  1163. 

(1910)  An  inteut  never  to  return,  based 
upon  the  condition  that  the  occupants  going 
away  can  realize  their  desires  and  expecta- 
tions elsewhere,  and  thereupon  sell  their 
homestead,  la  not  sufficient  to  constitute  an 
abandonment  of  such  homestead. 

McCammon  v.  Jenkins,  44  Okla.  612,  146 
Pac.  1163. 

(1916)  One  who  has  a  homestead  in  this 
state  does  not  forfeit  bis  right  to  claim  such 
homestead  as  exempt  from  Ie\7  and  sale 
for  payment  of  unsecured  debts,  by  his  tem- 
porary absence  from  the  state  with  Int&t- 
tloD  of  returning  to  the  state  and  his  home- 
stead. 

First  Nat  Bank  of  Clev^nnd  v.  Goatea. 
62  Okla.  142.  161  Pac.  1095. 

(1918)  An  abandonment  of  a  homestead 
is  accomplished,  not  merely  by  going  away 
without  an  Intention  of  returning  at  a  par- 
ticular time  in  the  future,  but  by  goln«  away 
with  the  definite  Intention  never  to  return; 
the  Intent  of  the  owner  leaving  the  home- 
stead being  the  controlling  fact 

German   State  Bank  of  Etk  City  v. 
Ptachek.  67  Olda.  — ,  160  Pac.  1004. 

(191S)  Where  the  removal  from  the  home- 
stead Is  unaccompanied  by  n  present  inten- 
tion, existing  «t  the  time  of  the  removal,  to 
return  to  the  homestead,  but  a  mere  probable 
future  purpose  to  do  so,  deiiending  on  a  con- 
tingency which  might  never  happen,  the 
homestead  exemption  Is  thereby  abandoned. 
Rns<«ell  V.  Koller,  70  Okla.  — .  174  Pac. 
660. 
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(IftLB)  Hw  Intentton  to  ratnrn,  br  wbicb 
the  boBMtwd  ilgMi  are  prMerred.  miut 
be  formed  by  the  time  tbe  removal  occart, 
end  can  bave  no  Inflnoice  whatever  in  re- 
ftorlnf  the  rights  once  lost  by  actual  aban- 
donment*  ontU  executed  by  a  resnmpUoD  of 
the  occupancy  that  formerly  characterized 
It  SB  a  homestead. 

BusMU  T.  KoUer,  70  Okbi.  — .  174  Pac 

sea 

(1818)  Wben  a  homestead  character  once 
attaches  to  preperty,  It  will  continue  to  be 
the  homestead  until  the  owner  voluntarily 
changes  its  character  by  going  away  from  It, 
with  the  family  with  the  fixed  and  definite 
Intention  of  not  returning  and  occupying  K 
as  a  borne,  or  forms  such  fixed  and  d^nite 
Intentinn  after  leaving  It. 

Elliott  V.  Bond.  72  Okla.  — .  176  Fac 

S  63.   Acts  conBlitming  abandonment. 

(1889)  Where  defendant  left  hla  house 
and  lot  In  188S^  and  thereafter  the  property 
was  rented  part  of  the  time,  bat  most  of  the 
time  was  Idle,  the  doors  broken  down,  and 
the  windows  oQt  and  nailed  up;  and  in  1898, 
defendant  cunic  back  to  the  bouse,  placed  a 
oot  In  it,  and  was  there  a  few  nights,  and 
the  cot  and  other  property  was  then  taken 
away:  hel4  to  show  an  abandonment  of  the 
liomesCead. 

Betti  T.  MUlB.  8  Okla.  361,  68  Pac.  907. 

(1900)  Where  a  busbaud,  the  wife  being 
dead,  owned  and  occupied  a  tract  of  real 
estate  as  a  homestead  with  bis  two  minor 
children  at  the  time  of  bis  death,  and  im- 
mediately after  his  death  the  said  minor 
children  were  removed  from  said  land,  and 
a  guardian  was  appointed  for  the  minor  chil- 
dren, who,  in  that  capacity,  has  beea  leas- 
ing the  land  and  collecting  the  rents  thwe- 
&om,i.lnit  bas  not  occupied  the  same,  nor 
have  any  of  said  minor  children  occupied 
said  land  as  a  residence  since  tbe  death  of 
their  father;  held  that  such  removal  of  the 
minor,  heirs  from  the  land  does  not  constl- 
tote  a  waiver  or  abandonment  of  the  home- 
stead, and  that  said  land  could  not  be  sub- 
jected to  the  payment  of  the  debts  of  the 
{dalntltTB  herein,  created  prior  to  tbe  death 
of  the  father. 

Rock  wood  V.  8t  John's  Estate,  10  Okla. 
476,  62  Pac.  277. 

9  64.   Aeqniiition   of  other  domicile  or 

homestead. 

.See  S  69. 

German   State   Hunk   of  Elk  City  v. 
Ptachek,  67  Okla.  — .  109  Pac.  1094. 


A  homestead  is  abandoned  by  tbe  acquisi- 
tion of  another. 

(1911)  Northwest  Thresher  Co.  v.  Mc- 
Carroll,  80  Okla.  26.  118  Pac.  352; 
(1912)  Cade  V.  Vlckers.  31  Okla.  131, 
120  Pac.  eu. 


|6S.  Sale  snd  eenveysnee. 

(1917)  Ibe  tranaier  of  tbe  naked  legal 
title  of  the  homestead,  retaining  tbe  posses- 
slim  and  use  of  same  by  grantors,  even  whea 
done  with  the  purijose  and  intait  to  defrand 
creditors,  does  not  destroy  tbe  bomestsad 
character  so  as  to  render  It  subject  to  the 
claims  of  creditors. 

Alexander  v.  Bobler.  66  Okla.  301,  106 
Pac.  T1& 

S  66.  Power  to  waive. 

(1900)    Upon  tbe  death  of  both  father 
and  mother,  the  minor  children  can  not  waive 
or  abandon  their  right  to  tbe  homestead, 
since  tlielr  right  depends  open  their  minority. 
Rockwood  V.  St  John's  BsUte,  10  OUa. 
416.  62  Pac.  277. 

(1914)  Whore  property  has  once  been  im- 
pressed with  tbe  homestead  character,  no  act 
or  omission  on  the  part  of  the  hnsband,  with- 
out tbe  conwut  of  his  spouse  can  result  In 
an  abandonment  of  the  homestead  by  the 
family,  the  homestead  being  for  the  benefit 
of  tbe  entire  family,  and  snch  Joint  inter- 
est is  to  be  regarded  as  paramount  to  the 
rights  of  any  indlvidnal  member  thereof. 
Alton  MercantUe  Co.  v.  Spiadel,  42  Okla. 
210,  140  Pac.  116R. 

S  67.  Conarat  to  levy  and  sale. 

(1916)  Where  tbe  wife  attends  a  sheriff's 
sale  of  a  homestead,  which  homestead  at  tbe 
time  Is  occupied  by  herself  and  family,  and 
wbicb  sale  is  had  to  satisfy  an  individual 
Indebtedness  of  her  hu^nd,  created  for 
no  purpose  for  wbicb  the  homeatead  could 
be  legally  sold,  and  at  which  sale  she  buys 
the  in-operty  thus  sold,  and  accepts  a  deed 
from  tbe  sheriff,  and  places  the  same  of 
record,  she  is  not  estopped  thereby  from 
subsequently  asserting  a  homestead  claim 
in  said  property,  and  tbe  sale  thus  made 
by  tbe  sberltl  to  ber  la  void,  and  tbe  deed 
conveys  no  title  of  said  homestead  to  her. 
Cherokee  N'at  Bank  v.  KUey.  06  Okla. 
133,  166  Pac.  1140, 

1 68.  Forfeiture. 

(1900)  Both  parraits  being  dead,  tbe  mi- 
nors are  not  required  to  actually  occupy  the 
homestead,  and  their  foUure  to  do  so  Is  not 
an  abandonment  of  the  homestead. 

Bockwood  V.  St  John's  Estate,  10  OUa. 
476,  62  Pac.  277. 

S  69.  Evidence. 

(1809)  Wbere,  on  un  issue  aa  to  defend- 
ant's claim  that  certain  property  was  exempt 
as  a  homestead,  defendant  Introduced  evi- 
dence to  show  that  he  was  the  head  of  the 
family,  and  that  with  his  family  be  had  re- 
sided on  the  propeilT  for  several  years; 
that  he  was  a  United  States  msrshal,  and 
in  pursuance  of  bis  duties  went  to  another 
town,  but  tbat  be  left  tbe  greater  portion 
of  bis  furniture  In  tbe  building  on  the  prem- 
ises in  question,  together  with  hay  and  food 
for  bis  horses  in  the  bam;  and  bis  son  and 
bis  son's  wife  occupied  the  house,  while  his 
wife  went  with  him;  and  he  testified  that 
he  went  away  only  temporarily,  and  that 
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be  wu  back  and  fortb  frequently,  and  that 
be  new  Intended  to  abandon  the  premiaea ; 
and  other  evidence  thowed  that  he  pnrchaaed 
lota  In  the  latter  town  and  erected  a  real- 
dence,  In  which  he  lived,  and  that  he  and  his 
•on  voted  there  at  municipal  electiona;  held 
that  the  evidence  waa  aofflctent  to  anstain  a 
finding  that  the  hemeatead  had  been  aban- 
doned. 

Schtdts  T.  Barrowa,  8  Okla.  297,  66  Pac. 
1063. 

(1912)  Where  all  the  proof  ahows  that  a 
person  owning  lands  removed  therefrom  and 
contlnaoasly  lived  on  other  lands  in  the 
county  for  five  years,  and  then  executed  a 
deed  to  the  lands,  it  is  held  that  such  facts 
make  a  prima  facie  case  of  abandonment  of 
the  lands  aa  a  homestead. 

Perkins  v.  Ctasell.  32  Okla.  827,  124  Pac. 
7. 

(1913)  Proof  of  the  abandonment  of  a 
homestead  mnat  be  dear  and  convincing  In 
its  nature,  but  where  the  only  evidence  of 
consequence  is  that  of  the  homestead  claim- 
ant hers^t  and  shows  a  removal  from  the 
state,  without  any  fixed  and  definite  inten- 
tion to  return,  a  finding  by  the  trial  court 
that  the  homestead  was  abyndoiied  will  not 
be  disturbed  on  aroeaL 

Carter  t.  Pickett,  38  Okla.  144,  134  Pac. 
440. 

Abandonment  of  a  homestead  must  he  es- 
taUlshed  by  the  most  clear,  conclusive,  and 
undealable  evidence. 

<1016)  McCammon  v.  Jenkhis.  44  Okla. 
612,  146  Pac.  1163;  (1018)  Elliott  t. 
Bond,  72  Okla.  — ,  176  Pac.  242. 

(1918)   A  contract  by  the  owner  of  lands, 

In  wbich  are  embraced  the  homestead  of  his 
family,  to  sell  such  lands,  upon  condition 
tbat  tbe  person  with  whom  he  contracts  per- 
form certain  obligations  thereunder,  la  con- 
tingent upon  performance,  and  does  not  show 
a  fixed  and  definite  Intention  to  abandon  It 
in  case  a  sale  is  made;  and  this  may  be  true 
even  though  tbe  owner  of  the  land,  and  tbe 
family  whicb  had  previously  occupied  the 
land  as  tbelr  bume,  are  In  the  act  of  mov- 
ing away  from  it  at  the  time  the  contract 
Is  made. 

Elliott  T.  Bond.  72  Okla.  — ,  176  Pac. 
242. 

S  70.   (^esdona  for  jury. 

Upon  the  Issae  whether  or  not  a  home- 
stead has  been  abandoned,  the  main  question 
is  that  of  tbe  real  intent  of  the  homestead 
claimant,  and  its  determination  Involves  a 
question  of  fact 

(1913)  Carter  v.  Pickett,  39  Okla.  144, 
134  Pac.  440;  (1918)  Russell  v.  Roller, 
70  Okla.  — .  174  Pac.  660. 


Abandonment  of  a  homestead  is  a  qam- 
tlon  of  fact  in  which  the  Intrat  ef  tbe  parties 
in  leaving  It  Is  controlling. 

(1815)  McCammon  v.  Jenkhis,  44  Okla. 
612,  146  Pac.  1168;  (1918)  Etilott  t. 
Bond,  72  Okla.  — .  176  Paa  242. 

Whether  a  homestead  haa  been  aban- 
doned la  a  question  of  foct,  ascertainable 
from  tbe  clrctunatancea  surrounding  tbe  par- 
ticular transaction,  and  such  abandonment 
must  be  established  by  dear  and  coaviodng 
evidence. 

(1917)  German  State  Bank  of  Elk  City 
V.  Ptacfaek.  67  Okhi.  —,  169  Pac.  1094 ; 
(1918)  Elliott  V.  Bond.  72  Okla.  — .  176 
Pac.  242. 


V.  PROTECTION  AND  ENFORCEUENT 
OF  RIGHTS. 

fi  71.   Statutory  proviiionB. 

(1916)  As  used  In  WlUlama'  Const,  f  808, 
providing  that  the  homestead  shall  be  pro- 
tected from  forced  sale,  etc.,  "protect'*  means 
to  insure  or  shield  from  danger,  barm,  dun- 
age,  treqmsB,  or  tbe  like;  defend,  or  to 
preserve  in  safety. 

Gray  t.  Deal.  60  Okla.  80,  Ul  Pm:  306. 

S  TZ*  Proetu  or  other  proeeedhigi  as  agalwt 

which  exemption  may  be  alloirad. 
$73.   Judicial  sales  m  general. 

(1914)  The  homestead  of  a  CamOy, 
whether  title  to  the  same  shall  be  lodged  in 
or  owned  by  the  husband  or  wife,  ahaU  be 
reserved  to  every  family  in  the  state,  exempt 
from  attachment  or  execution,  and  every 
other  specie  of  forced  sale  for  the  paymeat 
of  debts. 

Alton  Mercantile  Co.  v.  Spindel,  42  Okla. 
210,  140  Pac.  U6& 

{74.  Aetions  and  defenses. 
I  7S.  —  needing. 

See  i  16. 

Norton  T.  Kelley.  67  Okla.  22%  l«l  Pac. 

1164. 

S  76.   Evidence. 

(1918)  The  evidence  In  this  cause  exam- 
ined, and  held,  that  the  same  Is  insufflclrat 
to  show  that  the  wife's  consent  to  tbe  execu- 
tion of  the  oil  and  gas  lease  In  controveray 
was  given,  and  tbat  there  Is  no  evidence 
showing  any  act  or  acts  on  her  part  which 
would  operate  to  eatop  her  asserttng  the  In- 
validity of  tbe  lease. 

Carter  Oil  Co.  t.  Popp.  70  Okla.  — ,  174 
Pac.  747. 


HOMESTEAD  ALLOTMENT. 
See  Indians. 
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HOMICIDE. 

Tbla  topic  INCLUDES  tbe  crime  of  klUliv  a  tanman  being,  and  aiding  In,  attempt- 
ing or  soliciting  such  killing,  and  assanlts  with  Intent  to  kill ;  the  nature  and  eleninti 
of  murder,  manslaoghter  and  of  d^rees  thereof,  and  of  attempts  and  aasanlts .  with  In- 
tent to  commit  such  offenses ;  the  nature  and  extent  of  criminal  resprasiblllty  thertfor, 
and  such  grounds  of  defense,  more  particularly  Justlflcatlon  or  excuse,  and  prosecathm 
and  punishment  for  such  acts  as  public  offenses. 

It  EXCLUDES  right  to  hall  (Ball);  actions  for  damages  for  wrongful  death 
(Death) ;  and  matters  of  application  to  criminal  law  without  special  referoce  to  the 
particular  offense  (Criminal  Law). 


Analysis. 

L   Tbe  Homicide. 

§    1.    Cause  of  death. 


n.  Murder. 


§  2.  Nature  and  elements  in  generaL 

§  3.    Statutory  provisions. 

§  4.  Intent  or  design  to  effect  death. 

I  5.  Malice. 

I  6.   In  general. 

I  7.  Express.  ' 

§  &  Deliberation  and  premeditation, 

g  9.  Nature  of  act  causing  death. 

§  10.  Homicide  in  commission  of  or  intent  to  commit  other  offense. 

§  11.  Homicide  in  duel- 

S  12.  Homicide  in  resisting  officer  or  other  person  in  performance  of 

duty. 

§  13.  Degrees. 

§  14.   First  degree. 

I  15.  Insanity. 

§  16.  Intoxication. 

§  17.  Persons  liable. 

§  18.  Prindpals  and  accessories. 


in  Ifandaiighter. 

§  19.  Nature  and  elements  in  general. 

§  20.  Statutory  provisions. 

§  21.  Elements  of  voluntary  manslaughter. 

§  22.  Elements  of  involuntary  manslaughter. 

§  23.  Absence  of  design  to  effect  death. 

§  24.  Sudden  passion  or  heat  of  passion. 

§  25.   In  general. 

§  26.  Time  for  cooling. 

I  27.  Provocation. 

I  28.   Insult  to  or  defamation  of  others. 

§  29.  Homicide  in  resisting  imlawful  act. 

§  30.   Unauthorized  arrest  or  imprisonment. 

I  31.   Injury  to  others. 

ji  32.  Nature  of  means  or  instrument  used. 

§  33.  Homicide  in  commission  of  or  attempt  to  commit  offense. 

§t  34.   Assault  and  mutual  combat. 

§  35.   Resisting  officer  or  other  person  in  performance  of  du^. 

§  36.  Homicide  in  undue  Gcercise  of  auAority  or  du^. 

I  37.   Making  arrest  or  preventing  escape  of  pnsoner. 
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§  38.  Negligence  in  perfaimanoe  oi  lawful  act. 

§  39.  Degrees. 

I  40.   First  degree. 

I  41.   Second  d^ee. 

§  42.  Intoxication. 

§  43.  Persons  Kable. 

IV.  Aatanlt  with  Intent  to  Kia 

§  44.  Nature  and  elements  in  general. 

§  45.  Statutory  provisions. 

§  46.  Intent 

§  47.  Malice. 

§  48.  Nature  of  act  in  general. 

§  49.  Nature  of  weapon  or  instruniient  used. 

§  50.  Defenses. 

§  51.   Defense  of  another. 

§  52.  —  Defense  of  property. 

V.  Exenaable  or  Justifiable  Homicide. 

53.  Grotuids  of  excuse  or  justification  in  general. 

54.  Exercise  of  authority  or  duty. 

§  55.   Making  arrest  or  preventing  escape  of  pnsoner. 

§  56,  Self-defense. 

§  57.   In  general. 

§  58.   Nature  and  purpose  of  attack. 

§  59.  — ■ — Aggression  or  provocation  of  attack. 

§  60.   Withdrawal  after  a^ession. 

§  61.   Voluntary  participation  in  contest  of  mutual  combat 

§  62.   Nature  and  imminence  of  danger. 

§  63.   Apprehension  of  danger. 

§  64.   Necessity  of  act  in  general, 

§  65.   Duty  to  retreat. 

§  66.   Manner  of  repelling  attack. 

§  67.   Pursuit  of  adversary. 

§  68.  Defense  of  another. 

§  69.  Defense  of  habitation. 

§  70.  Defense  of  property. 

VI.  Indictment  and  Information. 

§  72.  Requisites  and  suiBciency  in  genexaL 

§  73.  Deliberation  and  premeditation. 

§  74.  Description  of  person  killed  or  assaulted. 

i  75.  Means  or  instrument,  and  manner  of  use  thereof. 

§  76.  Wound  or  other  injury  causing  death. 

§  77.  Death  from  injury,  and  place  and  time  thereof. 

§  78.  Commission  of  or  attempt  to  commit  other  offense  or  unlawful 
act. 

§  79.  Assault  with  intent  to  kill. 

§  80.  Issues,  proof,  and  variance. 

VII.  Evidence. 

(A)    Presumptions  and  Buriwn  of  Pioop. 

§81.  Intent. 

§  82.  Malice. 

§  83.  Deliberation  and  preparation. 
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§  84.  Matters  of  defense  in  general. 

§  85.  Excuse  or  justification. 

§  86.  Grade  or  degree  of  offense. 

(B)   Admissibiuty  in  General. 

§  87,  Intent,  malice,  deliberation  and  premeditation. 

§  88.   Previous  threats  and  expressions  of  ill-will  by  accused. 

§  89.  Character  and  habits  of  parties. 

§  90.  Personal  relations  of  parties. 

§  91.  Motive. 

§  92.  Threats,  preparations,  and  previous  attempts. 

§  93.  Circumstances  preceding  act. 

§  94.  Nature  of  act  and  attendant  circumstances  in  general. 

§  95.  Means  or  instrument  used. 

§  96.  Subsequent  incriminating  or  exculpatory  circumstances. 

§  97.  Incriminating  others. 

§  98.  Insanity. 

§  99.  Intoxication. 

§  100.  Passion  and  provocation. 

§  101.  Excuse  or  justification  in  general. 

§  102.  Exercise  of  authority  or  duty. 

§103.  Self-defense. 


§  104.   In  general. 

§105.   Character  and  habits  of  person  killed  or  assaulted. 

§  106.   'Previous  quarrels  and  ill  feeling, 

§  107.   Previous  threats  by  person  killed  or  assaulted. 

§  108.   Previous  hostile  acts  or  conduct  of  person  killed  or  assaulted. 

§109.   Aggression  or  provocation  of  attack  by  accused. 

§  110.  Possession  and  u.se  of  weapons  by  person  killed  or  assaulted. 

§111.   Imminence  and  ajiprehension  of  danger  to  accused. 

§  112.  Defense  of  another. 


(C)    Dying  Declarations. 


§  113.  Grounds  of  admispibility  in  general. 

§  114.  Condition  of  person  making  declaration. 

§  115.   Sense  of  impending  death. 

§  116.   Time  intervening  before  death. 

§  117.  Making  and  form  of  declaration. 

§  118.   In  general. 

§119.   Written  declarations. 


§  120.  Persons  as  to  whom  declarations  are  admissible. 

§  121.  Subject-matter  and  relevancy. 

§  122.  Competency  of  declaration  as  evidence. 

§  123.  Preliminary  evidence. 

§  124.  Determination  of  question  of  admissibility. 

§  125.  Credibility  and  impeachment. 

§  126.  Contradiction  and  corroboration. 

(D)    Weight  and  Sufficiency. 

§  127.  Corpus  delicti. 

§  128.  Commission  of  or  participation  in  act  by  accused. 

§  129.  Commission  of  or  attempt  to  commit  other  offense. 

§  130.  Cause  of  death. 

§  131.  Insanity. 

§  132.  Intoxication. 

g  133.  Exercise  of  authority  or  duty. 

§  134.  Self-defense. 

§  135.  Degree  of  homicide  in  general. 

§  136.  Degree  of  murder. 
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§  137.   In  general. 

§  138.   First  degree. 

S  139.   Second  or  lesser  degree. 

§  140.  Degree  of  manslaughter. 

§  141.  Assault  with  intent  to  kill. 

Vra.  Trial. 

(A)  Conduct  in  Generaj.. 

§  142.  Reception  of  evidence. 

§  143.   Use  of  dying  declarations. 

§  144.  Questions  of  law  or  of  fact  in  general. 

S  145.  Elements  of  offense. 

(B)  Questions  for  Jury. 

§  146.  Insanity  or  intoxication. 

§  147.  Passion  and  provocation. 

§  148.  Unlawful  character  of  act  of  deceased,  and  resistance  by  accused. 

§149.  Self-defense. 

§  151.  Grade  or  degree  of  offense. 

§  152.  Extent  of  punishment. 

(C)  Instructions. 

§  153,  Province  of  court  and  jury  in  general. 

§  154.  Elements  of  offense  in  general. 

§  155.  Intent,  malice,  deliberation,  and  premeditation. 

§  156.  Nature  and  circumstances  of  act 

§  157.  Commission  of  or  attempt  to  commit  other  offense. 

§  158.  Matters  of  defense  in  general. 

§  159.  Insanity  or  intoxication. 

§  160.  Passion  and  provocation. 

§  161.  Resistance  to  unlawful  acts. 

§  162.  Excuse  or  justification  in  general. 

§  164.  Prevention  of  commission  of  offense  in  general. 

§165.  Self-defense. 

§  166.  Defense  of  property. 

§  167.  Accident  or  misfortune. 

§  168.  Principals  and  accessories. 

§  169.  Grade  or  degree  of  offense. 

§  170.   In  general. 

§171.   Murder. 

§  172.   Manslaughter. 

i  173.   Assault  with  intent  to  kill. 

§  174.  Punishment. 

(D)  Verdict. 

§  175.  Form  and  requisites  in  general. 

§  176.  Specification  of  grade  or  degree  of  offense. 

§  177.  Assessment  of  punishment. 

IX.    Appeal  and  Error. 

§  178.  Presentation  and  reservaticm  in  lower  court  of  grounds  of  review. 

S  179.  Record. 

§  180.  Review  of  questions  of  fact 

§  181.  Harmless  error. 

§  182.   In  general. 
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§  183   Conduct  of  trial  in  general. 

§  184.   Admission  of  evidence. 

§  185.   Exclusion  of  evidence. 

§  186.   Instructions. 

§187.   Verdict. 

§188.   Sentence. 

§  189.  Affirmance. 

§  190.  Reduction  or  modification  of  sentence. 

§  191.  Reversal. 

§  192.  Mandate  and  proceedings  in  lower  court. 

X.   Sentence  and  Punishment. 

§  193.  Constitutional  and  statutory  provisions. 

§  194.  Nature  and  extent  of  punishment 

Cr  OSS-References. 


Abandonuient  of  appeal  by  commuting  death 
l>enalty,  see  Criminal  Law.  f  681. 

Admissibility  of  self-serving  declarations  of 
defendant,  see  Criminal  Law,  I  199. 

Admission  to  ball,  see  Ball,  S  36. 

Ball  for  sick  prisoner,  see  BaU,  I  6. 

Ball  in  prosecution  (br  capital  oCTense,  see 
Ball,  8  13. 

Charging  conspiracy,   see   Criminal  l4»w, 

%  240. 

Conspiracy  to  kill,  see  Conspiracy,  S  24. 

Conviction  of  accused  as  conspirator,  see 
Conspiracy,  S  14. 

Conviction  of  manslaughter  in  second  de- 
gree, see  Indictmmt  and  Information, 
1  116. 

Conviction  of  manslaughter  on  information, 
see  Constitutional  l4iw,  {  131. 

Conviction  of  manslaughter  under  charge  of 
murder,  see  Criminal  I^w,  %  673. 

Cross-examination  as  to  threats  by  deceased, 
see  Witnesses,  1  77. 

Cross-examination  of  defendant  as  to  at- 
tempts, see  Witnesses,  S  139. 

Death  resulting  from  conspiracy,  see  Con- 
spiracy, t  18. 

Defendant  as  witness,  see  Witnesses,  %  83. 

Disinheritance  for  killing  ancestors,  see  De- 
scent and  Distribution,  i  19. 

Dismissing  murder  charge  and  permitting 
defendant  to  plead  guilty  to  manslanghter, 
see  Criminal  Law,  I  VS&. 

Error  in  admission  of  evidence  of  statementa 
made  by  co-conaplrator,  see  Criminal  Uiw, 
f  717. 

Evidence  in  asHiult  with  Intent  to  kill,  see 
Criminal  Law.  i  241. 

Evidence  supporting  conviction  of  man- 
slaughter, see  Evidence,  §  7. 

Execution  of  death  penalty,  see  Criminal 
Law  f  589. 

In  Indian  country,  see  Indians,  8  32. 

Instruction  as  to  conviction  of  one  of  two 
Indicted  persons,  see  Criminal  I^w,  8  508. 

Jurisdiction  of  offense  in  general,  see  Crimi- 
nal Law,  H  41-6a 


Killing  person  guilty  of  misdemeanor  to  pre- 
sent his  escape,  see  Sheriffs  and  Con- 
stables, %  37. 

Mandamus  to  compd  approval  of  ball  bond, 
see  Mandamus,  I  32. 

Mnnsla tighter,  see  Bail,  I  a 

Means  which  a  homicide  Is  committed 
not  a  constituent  element  of  the  crime,  see 
Indictment  and  Information.  8  80. 

Means  of  commission  of  homicide,  see  In- 
dictment and  Information.  8  80. 

Number  of  peremptory  challenges,  see  Jury, 
8  84. 

Opinion  of  Judges  of  Criminal  Court  of  Ap- 
peals on  statement  of  governor  showing 
conviction  requiring  judgment  of  death, 
see  Criminal  Law,  8  127. 

Permitting  Jury  to  view  premises  where  hom- 
icide occurred,  see  Criminal  Law,  8  700. 

Place  of  bringing  prosecution,  see  Criminal 
Law,  88  69^1. 

Place  of  commission  of  offense,  see  Crlml- 
nal  Law,  8  60. 

Power  of  Criminal  Court  of  Appeals  to  re- 
duce sentence  from  death  penalty  to  life 
Imprisonment,  see  Criminal  Law.  8  043. 

Prosecution  by  Information — Conviction,  see 
Indictment  and  Information,  8  18. 

Qualification  of  'Juror,  see  Jury,  8  67. 

Quefttions  of  evidence  on  second  appeal,  see 
Criminal  Law.  8  728. 

Retrial  on  setting  aside  of  judgment,  see 
Criminal  Law,  %  100. 

Right  to  bail,  see  Ball.  88  a  9. 

Statements  made  by  deceased  shortly  t>efore 
killing,  see  Criminal  Law.  S  100. 

SufDcIency  of  Indictment,  see  Indictment  and 
Information,  8  116. 

I'nless  there  Is  no  substantial  evidence. 
Judgment  In  murder  cnse  will  not  be  re- 
versed, see  Criminal  Law,  8  707. 

Verdict  of  manslaughter  justified,  see  In- 
dictment and  Information,  8  118, 

Verification  of  Information  chai^intc  mur- 
der, see  Indictment  and  Information.  8  37. 

When  ball  properly  refused,  see  BaU,  %  8. 
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I.  THE  HOMICIDE. 

1 1.  Canee  of  death. 

n021)  Where  a  wound  inflicted  by  de- 
fendant resulted  in  septic  polBOninR.  from 
whieb  dereased  died,  defendant  is  responsible 
for  tlie  deiith. 

Harrison  v.  RMte,  —  Okla.  Cr.  — ,  19S 
Pac.  Bll. 

II.  MURDER. 

S  2.    Nature  and  elements  in  general. 

(IfKKt)  Wblle  a  tnurder  and  manslauehter 
are  separate  criniefl,  yet  In  a  broader  sense. 
tli(>y  involve  but  one  crime,  and  are  only 
different  dcirree»  of  felonious  homlrlde. 

iniea  V.  Territory,  3  Okla.  Cr.  230.  1<)5 
Pac.  314. 

(1!H0)    For  inxtruetlons  held  to  be  cor- 
rei-t  and  cnniplete  imd  applicable  to  the  facts 
in  a  prosecution  for  honUdde.  see  opinions. 
Turner  v.  State,  4  Okla.  Cr.  104.  Ill 
Pac.  0S8. 

S  3.    Statutory  provisions. 

asm)  I'nder  Stiit.  1S!).3.  §  2iiTS  (Wilson's 
Kcv.  &  Ann.  Stat.  ]fl03.  9  2167),  homicide 
is  imiriler  when  iK'n'ctrated  without  anthor- 
Ity  of  law,  and  with  a  premeditated  design 
to  effect  the  death  of  the  person  killed  or 
of  any  other  human  l>einR,  when  |ierpetrated 
by  an  act  Imminently  dangerous  which 
evinces  a  depraved  mind  regardless  of  hu- 
m!)ii  life,  thouch  without  any  premeditate<^1 
dcsipn  to  effect  the  death  of  any  particular 
individual,  or  when  perpetrated  without  any 
denign  to  effect  death  by  one  who  at  the 
time  Is  ensiiped  in  the  commission  of  a 
felony. 

Ijiwson  V.  Territory,  S  Okla.  1,  50  Pac. 

eo-s. 

n«K>)  In  the  Indian  Territory  the  stat- 
ute of  the  Tnited  States  rolnting  to  murder 
prevails,  and.  as  by  it  tlie  crime  is  not  dl- 
videil  into  decrees,  jnries  must  find  aeeused 
puilty  of  murder,  or  of  murder  without  capi- 
tiil  pnniKhment.  as  provided  therein. 

Bias  V.  T'nited  States.  3  Ind.  Ter.  27. 
53  S.  W.  471. 

(1021)  Itev.  I>aws  imo.  §  2323,  does  not 
have  the  effect  of  withdniwins  from  the  op- 
eration of  the  murder  statute  a  homicide 
resultins  in  the  death  of  a  woman  by  a  per- 
son eiitinscil  in  the  comnii.sslou  of  a  felony 
defined  bv  §  2436. 

I.ovejoy  V.  State,  —  Okla.  Cr.  — ,  194 
Pac.  iaS7. 

§  4.   Intent  or  design  to  effect  death. 

(lS!)fi)  Under  Stat.  lSlt3.  S  2078  (WIl- 
.•win's  itev.  &  Ann.  Stat.  1!H)3.  9  21(57),  pro- 
vidin;.'  that  Iioniieide  is  nmrder,  first,  when 
perpetrated  without  iiuthoiity  of  law  and 
with  a  premeditated  design  to  effect  the 
dejith  of  the  person  kllleil.  the  material  ele- 
n'cnt  necesj^ary  to  constitute  murder  ia  a 
prenieiiitiited  design  to  effect  death,  and 
must  be  allegeil  and  proved  as  an  Indepen- 
dent fact. 

Jewell  V.  Territory,  4  Okla.  53,  43  Pac. 
1075.  I 


(IROO)  Proof  of  the  felonious  killing  of  a 
particular  person  by  an  assault  directed  spe- 
cifically at  that  person  will  not  support  a 
conviction,  under  Stat  1893.  f  2078,  subd.  2 
(Wilson's  Rev.  &  Ann.  Stat.  1008,  I  2107). 
providing  that  a  homicide  shall  be  nmrder 
"when  penetrated  by  sny  act  Imminently 
dnngeroas  to  others  and  evincing  a  depraved 
mind,  regardless  of  human  life,  altbonsb 
without  any  i)remeditated  design  to  effect 
the  death  of  any  particular  individual." 
Je%vell  V.  Territory,  4  Okla.  53,  43  Pac. 
1075. 

(1897)  To  constitute  murder  under  the 
provisions  of  the  statute  of  Oklahoma,  the 
ii'-t  or  acts  by  which  the  killing  was  accom- 
])llstied,  and  the  killing  itself,  must  have 
be<m  r'erjwtrated  by  the  accused  with  the 
■■])reniedltated  design  or  Intent  to  effect  the 
death  of  the  person  killed." 

Wright  V.  Territory,  5  Okla.  78.  47  Pac. 

lom. 

(1IK)2)  t'nder  crimes  and  punishment 
act.  homiclile  is  murder,  when  perpetrated 
without  authority  of  law,  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
lierson  killed  or  any  other  human  being. 
Smith  V.  Territory,  11  Okla.  656,  60  Pac. 
803. 

(1012)  T'nder  Ctwnp.  I^ws  10*)0.  §  22<;s, 
siibds.  2,  3.  murder  is  the  unlawful  killing 
of  a  human  beine  with  a  premeditated  de- 
si!?n  to  effect  his  death  or  the  death  of  some 
other  person ;  such  design  being  proved  by 
direct  evidence,  or  as  a  conclusive  presump- 
tlon  from  surrounding  facts. 

Tnmer  v.  State,  8  Okla.  Cr.  11.  126  F*c. 
452. 

flOlO)  Voluntary  intoxication  is  to  be 
i^onsidered  by  the  Jury  In  a  prosecution  for 
nmrder  In  which  a  premeditated  design  to 
effect  death  is  essential,  with  reference  to 
its  effect  upon  the  ability  of  the  defendant 
I' t  the  time  to  form  and  entertain  such  a  de- 
sign. 

Tubby  V.  State.  IB  Okla.  Cr.  496.  178 
Pac.  491. 

SS.  Malice. 

S  6.   In  general. 

In  a  murder  case  it  Is  proper  to  charge 
thnt  "malice  includes,  not  only  anger,  hatred, 
and  revenge,  but  every  other  nnlawfnl  and 
unjustifiable  motive.  It  Is  not  confined  to 
ill  will  towards  an  individual,  but  Is  Intended 
to  denote  an  action  arising  from  any  wicked 
or  corrupt  motive. — anything  done  with  a 
wicked  mind. — when  the  fact  Is  attended  by 
such  circumstances  as  evince  plain  Indlca- 
tions  of  n  heart  reenrdless  of  social  duties 
and  fatally  bent  on  mischief." 

(ISOO)  Bias  V.  T'nited  States.  3  Ind.  Ter. 

27.  53  S.  W.  471:  (1907)  Driggers  v. 

T'nited  States,  7  Ind.  Ter.  7B2.  104  R. 

W.  1166. 

§  7.  Express. 

(1910)  A  deliberate  killing  committed  In 
revenge  for  an  Injury  inflicted  In  the  past 
either  near  or  remote.  Is  "murder." 

In  re  Fraley,  3  Okla.  Cr.  71ft,  109  Pac. 
295. 
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5  8.    Deliberation  and  pretnedttalion. 

(1,010)  Where  the  court  instructed  tlie 
jury  that :  "A  desljrn  to  effect  death  is  pre- 
nicilltatcd  witliiii  the  ruennlnti  of  the  law, 
if  the  intention  to  tnke  life  is  deliberately 
formed  in  tlie  mind  before  the  act  Is  done 
uiilch  resulted  in  death,  no  matter  for  how 
Hhort  a  time.  It  may  be  formed  instantly 
before  eommlttlnff  the  act  by  which  it  Is  car- 
rleil  Into  execution."  it  was  a  sufficient 
definition  of  a  "premeditated  design"  to 
effeet  death. 

FiKisliee  V.  State,  3  -Olila.  Cr.  66G,  108 
Pac.  554. 

(liUS)  The  Intention  whifh  prompts  the 
liilling  of  another,  and  not  the  length  of  its 
duration,  nuilics  the  kllltng  rriniinal. 

Wndsworth  v.  State.  0  Okla.  Cr.  84.  130 
Pac.  SOS. 

§  9.   Nature  of  act  causing  death. 

(1«I6)  T'nder  Stat  1S93.  6  207S  (WU- 
Ron's  Iter.  &  Ann.  Stat.  1003.  I  2167).  pro- 
viding that  "homicide  is  murder,  •  *  • 
He<'ond.  when  periwtrated  by  on  act  immi- 
nently dangerous  to  others  and  evincing  a 
depraved  mind,  regardless  of  human  life, 
although  without  any  premeditated  desi^rn  to 
effect  the  death  of  any  particular  individ- 
ual." the  homicidal  act  must  he  one  imnil 
nently  dangerous  to  more  than  tlie  persor 
killed. 

Jewell  V.  Territory,  4  Okla.  53,  43  Pac. 
107(S. 

(ISOO)  Where  accused  and  deceased  be- 
ing engaged  in  a  fist  fight  deceased  drew  a 
knife,  whereupon  accused  picked  up  a  Rtlck. 
struck  him  on  the  head,  rendering  him  uu- 
conscioiis,  and.  taking  tlie  knife  from  him. 
cut  his  throat  from  ear  to  ear.  held  that  a 
voiilic't  of  murder  was  justified. 

Bins  V.  t  nited  States.  3  Tnd.  Ter.  27, 
r>3  S.  W.  471. 

(IfUl)  A  peace  officer  hits  no  lawful  right 
to  shoot  ami  kill  a  rwrson  that  is  attempting 
to  escape  arrest  for  a  minor  offense,  by 
running  awiiy ;  and.  if  he  does  so.  he  is  guilty 
of  murder  or  manslaughter  as  the  case 
may  be. 

Sharp  V.  T'nited  States.  6  Okla.  Cr,  350. 
lis  Pac.  675. 

§  10.   Homicide  in  rnmniifieion  of  or  intent 
to  rommit  other  offense. 

(l.S!«;)    Stat.  1S!)3,  I  207K  (Wilson's  Rev. 

6  Ann.  Stilt  1!»W.  I  2167).  providing  that 
"homi<-lde  is  murder,  •  *  •  third,  when 
peri  'ft  rn  ted  without  any  design  to  effect 
(ioath.  by  a  person  engaged  in  the  commis- 
sion of  any  felony,"  means  some  felony  as 
dpfine<l  by  statute  other  than  that  of  the 
killing  itself. 

Jewell  V.  Territory.  4  Okla.  5.3.  43  Pac. 
1075. 


( 1  SOfi )  Where,  as  under  Stat  IS-OS. 
!  2078.  suhd.  1  (Wilson's  Rev.  &  Ann.  Stat 
V.m.  §  :il07).  the  intent  is  to  be  proved  In 
ortler  to  make  out  the  crime  ot  murder,  the 


intent  must  be  averred,  and  must  be  attached 
to  all  the  material  all^ations. 

Holt  V.  Territory,  4  Okla.  76,  43  Pac. 

10S3. 

( 1000)  T'nder  the  direi-t  provision  of  Stat 
I.s!>3,  §  2078  (Wilson's  Rev.  &  Ann.  Stat 
lOC't,  S  2167).  homicide  Is  murder  when  per- 
petrated without  any  design  to  effect  death 
by  a  person  engaged  in  tlie  commission  of 
imy  felony.  • 

Kee\  es  v.  Territory,  10  Okla.  194,  61  Pac. 

N'_'S. 

(liXK))  Where  several  persons  confederate 
together  to  commit  a  crime  of  a  nature  or 
under  such  circumstances  as  will  probably 
result  in  the  taking  of  human  life,  if  such 
necessity  should  arise  to  thwart  them  in  the 
execution  of  their  idans,  it  must  be  pre- 
sunieil  that  they  understooil  the  consequences 
which  might  be  reasonably  expected  to  flow 
from  <-:irrylnK  into  effect  tholr  combination, 
and  to  have  assented  ta  the  taking  of  human 
life  if  necessary  to  accomplish  such  unlawful 
iict.  and,  if  death  happens  in  the  prosecu- 
tion of  such  a  common  dcsigu,  all  are  guilty 
of  homicide. 

Itee^  es  v.  Territory,  10  Okla.  104,  01  Pac. 
82S. 

(Utl2)  Homicide  committed  in  the  per- 
petration of  a  robbery  Is  nmrder,  and  in  such 
u  case  nmlice.  deliberation,  and  premedi- 
tated design  are  presumed. 

Fritz  v.  State,  8  Okla,  Cr.  342,  128  Pac. 
170. 

(1013)  Premeditated  design  to  effect 
death  is  not  an  clement  of  murder  committed 
In  the  iierp^tration  of  a  felony. 

itay  v.  State,  10  Okla.  Cr.  403,  136  Pac. 

080. 

(llllfl)  A  homicide  perpetrated  without 
any  design  to  effect  doiith  by  a  person  en- 
gaccd  in  the  commission  of  a  robbery  Is 
under  the  .statute  "murder,"  although  the 
robber  did  nut-  inteml  to  kill  when  he  fired 
the  fatal  shot. 

Allen  T.  State,  16  Okla.  Cr.  130.  180 
Pac.  5G4, 

(1021)  A  iKTSon  may  be  properly  charged 
with  and  convicted  of  murder  under  Itev. 
U\wf>  lino.  §  2313.  subil.  3.  where  death  re- 
sults to  the  woman  In  the  commission  of 
the  fehuiy  defined  by  Rev.  Ijiws  11H0,  §  24.m 
lj>veJov  V.  State,  —  Okla.  Cr.  — ,  104 
I'ac.  10S7. 

(11121)  Voluntar>-  intoxication  Is  not  a 
ileftuisc  to  a  homicide  conunltted  with  a  de- 
sign to  effei't  death.  To  determine  whether 
an  admitted  or  proved  homicide  Is  murder 
or  niiinslaugbtcr  in  the  first  degree,  the  vol- 
unt;iry  intoxication  of  the  defendant  to  such 
a  decree  as  to  render  him  incapable  of  form- 
ing a  iiremeditnled  design  or  intent  to  kill 
is  u  question  of  fact  for  the  jury,  guided 
by  ap])ro|iriate  instructions  of  the  court. 
Thomas  v.  State,  —  Okla.  Cr.  — ,  107 
Pac.  853. 
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(1021)  If  tbe  mental  condition  of  a  de- 
fendant charped  with  murder  wns  the  result 
of  involuntary  Intoxication  brought  about 
by  the  design,  fraud,  or  deception  of  others, 
anil  he  was  still  able  to  discern  right  from 
wrong  and  adhere  to  the  right  and  avoid 
the  wrong,  the  defendant  would  be  guilty  of 
mnnler  or  manslaughter,  as  tbe  case  might 
be.  to  be  determined  by  other  facts,  as  in 
other  cases, 

Choate  v.  State,  —  Okia.  Or.  — ,  197 
Pac.  1060. 


(11.   Homicide  io  duel. 

Where  a  defendant  voluntarily  enters  into 
a  mortal  combat  with  the  deceased,  knowii^, 
or  having  reason  to  believe,  that  It  will  or 
probably  may  result  in  death  or  serious  bod- 
ily injury  to  himself  or  to  the  deceased, 
the  defendimt  can  not  claim  that  he  acted 
In  self-ilefense  in  taking  the  life  of  the  de- 
ceased, it  matters  not  to  whnt  extremity  be 
may  be  reduced  In  tbe  conflict,  and  such 
killing  will  be  murder,  unless  before  the 
fatal  shot  is  flred  he  In  good  faith  withdrew 
or  attempted  to  withdraw  from  the  combat, 
and  either  by  word  or  act  made  that  fact 
known  to  the  deceased,  and  the  latter  there 
after  continued  to  press  him,  and  gave  the 
defendant  reasonable  cause  to  brieve  that 
he  was  in  danger  of  being  killed  or  of  re- 
ceiving great  bodily  injury  at  deceased's 
hands. 

<lfllO)  Boutcher  v.  State,  4  Okln.  Cr. 
576,  111  Pac.  1006;  (1913)  Weather- 
holt  v.  State,  9  Okla.  Cr.  161.  131  Pac. 
185. 


§  12.  Homicide  in  resisting  offi«er  or  oilier 
person  in  performance  of  duty. 

( 1900 )  Where  certain  persons  were 
confined  as  prisoners  in  the  Jail  and  prison 
of  a  county  In  the  territory,  and  a  defendant 
causeil  firearms,  etc.,  to  be  taken  to  them 
with  the  intent  thiit  they  should  use  them 
as  It  means  of  escaping  from  the  Jail  and 
prison,  and  the  persons  so  Imprisoned  broke 
out  of  the  Jail,  and  one  of  them  in  so  doing 
or  in  the  fight  following,  killed  a  person  In 
the  furtherance  of  the  design  and  purpose 
to  escape  from  Imprisonment,  the  defendant 
was  guilty  of  murder,  though  the  fatal  shot 
was  not  fired  with  premeditated  design  to 
effect  tlie  death  of  tbe  deceaseil. 

Reeves  v.  Territory,  10  Okla.  194,  61 
Pac.  828. 


(1919)  A  peace  officer  has  the  right  with- 
out a  warrant  to  arrest  a  person  who  is 
committing  a  public  offense  in  his  presence, 
and  a  person  so  arrested  has  no  lawful  right 
to  resist.  The  ofllcer  being  In  the  right,  and 
In  tlie  discharge  of  his  duty,  the  person  re- 
sistlnij;  arrest  does  so  at  his  peril,  and  In  so 
dolne.  if  he  kills  tbe  officer,  he  Is  guilty  of 
murder,  If  he  knew  that  the  person  attempt- 
ing to  make  the  arrest  was  an  officer,  and 
guilty  of  miinslitughter  In  the  first  degree 
if  he  did  not  know  It 

I.ove  v.  State,  15  Okla.  Cr.  429,  177  Pac. 
387. 


9 13.  Degrees. 

(1913)  The  various  classifications  made 
in  our  statutes  on  the  subject  of  felonious 
homicide  were  never  Intended  to.  and  do  not, 
establish  so  many  dlfTerent  rules  of  pleading, 
their  purpose  being  to  mitigate  the  hard- 
shiiw  of  the  common  law  and  to  furnish  rules 
to  guide  the  trial  Judge  In  the  admlasiOD  of 
evidence  and  In  bis  Instructions  to  the  jnry. 
Jones  T.  State,  8  Okla.  Cr.  676.  129  Pac 
446. 

8  14.   First  degree. 

(1919)  Evidence  of  previous  malice  and 
premeditation  not  necessary  to  sustain  a  con- 
viction of  manslaughter  in  the  first  degree, 
where  a  homicide  Is  committed  in  tbe  heat 
of  passion  with  a  deadly  weapon,  per  se. 
Knight  T.  State,  16  Okla.  Cr.  201,  182 
Pac.  734. 

{ 15.  Insanity. 

(1909)  If  defendant's  mind  was  Incapable 
of  forming  a  premeditated  design  to  effect 
leath,  he  can  not  be  guilty  of  murder,  unless 
such  state  of  mind  grew  out  of  bis  Inten- 
tional and  wrongful  coadnct 

Morris  V.  Territory,  1  Okla.  Cr.  617,  90 
Pac.  760. 

S  16.  Intoxication. 

(1909)  The  mere  fact  that  defendant  may 
Imve  been  ancry  or  voluntarily  intoxicated 
will  not  prevent  an  unlawful  killing  from 
being  murder,  provided  that  tbe  def«idaDt 
was  In  such  condition  as  to  be  able  to  form 
a  design  to  effect  the  death  of  the  party. 
Morris  t.  Territory,  -1  Okla.  Cr.  617,  09 
Pac.  760. 

(1013)  A  request  for  an  instruction  to 
the  effect  that  the  defendant  should  be  ac- 
quitted if  the  Jury  should  believe  from  the 
evidence  that  at  the  time  the  fatal  blow  was 
struck  the  defendant  was  too  drunk  to  form 
a  criminal  intent,  was  rightly  refused. 

Miller  r.  State,  9  Okla.  Cr.  56,  130  Pac. 
818. 

In  a  prosecution  for  murder,  alcoholic  In- 
^anltj-,  or  mental  Incapacity  produced  by  vol- 
untary intoxication  existing  only  tempo- 
rarily at  the  time  of  the  homicide,  is  no 
Justification  or  excuse  therefor;  but  to  con- 
stitute insanity,  caused  by  Intoxication,  a 
ilefense  In  a  trial  for  murder,  it  must  be 
insimlty  caused  by  chronic  alcoholism,  and 
not  a  mere  temporary  mental  condition. 

(1915)  Cheadle  v.  State,  11  Okla.  Cr, 

566,  149  Pac.  919;  (1916)  Perrymaa 

V.  State.  12  Okla.  Cr.  500,  159  Pac. 

937;  (1920)  Collier  v.  State,  —  Okla. 

Vt.  — ,  186  Pac.  968. 

(1916)  Though  one  be  voluntarily  intoxi- 
cated. If  he  was  so  drunk  that  he  did  not 

have  power,  at  the  time  of  the  homicide,  to 
form  nnd  entertain  a  premeditated  design 
to  eCfect  tbe  death  of  the  deceased,  and  there 
is  no  evidence  of  malice  and  premeditation 
prior  to  the  Intoxication,  then  In  such  a  case 
tlie  accused  Is  guilty  of  manslaughter  in  the 
first  degree,  and  not  murder. 

Perrymnn  v.  State,  12  Okla.  Cr.  SCO,  160 
Pac,  937. 
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(1919)  A  person  who  commits  a  homicide 
wbile  so  drunk  as  to  be  Incapable  of  form- 
ing n  premeditated  design  to  kilt,  if  be  had 
formed  no  purpose  to  commit  the  crime  prior 
to  the  time  he  became  so  intoxicated.  Is  not 
guilty  of  murder,  but  is  guilty  of  manslaugh- 
ter In  the  first  degree. 

Tubby  V.  State,  15  Oltla.  Cr.  49G,  178  Pac. 
491. 

(1920)  Intoxication,  either  voluntary  or 
Involuntary,  Is  to  be  considered  by  the  jury 
in  a  prosecution  for  murder  In  which  a  pre- 
meditated design  to  effect  death  is  essential, 
with  reference  to  Its  effect  ai>on  the  ability 
of  the  defendant  at  the  time  to  form  and 
entertiiin  such  a  design,  not  becaase.  per  se. 
it  either  excuses  or  mitigates  the  crime,  but 
liecause.  In  connection  with  other  facts,  an 
absence  of  malice  or  premeditation  may 
appear. 

Collier  V.  State.  —  Okla.  Cr.  — ,  186  Pac. 
963. 

8  17.  Persons  liable. 

(1000)  Where  sereral  persons  confeder- 
ate together  to  commit  a  crime  of  a  nature 
or  under  such  circumstances  ns  will  probably 
result  In  the  taking  of  human  life,  if  such 
necessity  should  arise  to  thwart  them  In 
the  execution  of  their  plans.  It  must  be 
presumed  that  they  understood  the  conse- 
quences which  might  be  reasonably  expected 
to  flow  from  carrying  into  effei't  their  com- 
bination, and  to  have  assented  to  the  tuklnp 
of  human  life  if  necessary  to  accomplish 
such  unlawful  act :  and,  if  death  baiipens  In 
the  prosecution  of  such  a  common  design, 
all  are  guilty  of  homicide. 

Reeves  v.  Territory,  10  Okla.  194,  61 
Pac.  82S. 

(1910)  Where  two  defendants.  Jointly  in- 
formed agninst  for  the  commission  of  -a 
homicide,  act  together,  one  Is  responsible  for 
the  acts  of  the  other,  and  it  is  immaterial 
whether  death  resulted  from  a  wound  In- 
flicted by  the  defendant  on  trial,  provided 
that  the  wounds  Inflicted  by  either  or  both 
defendants  contributed  to  death. 

Beam  v.  State,  —  Okla.  Cr.  — ,  196  Pac, 
720. 

Where  two  or  more  persons  combine  to- 
gether for  the  purpose  of  accomplishing  some 
unlawful  act  and  in  the  commission  of  such 
act  murder  Is  perpetrated,  ench  of  the  parties 
to  such  conspiracy  are  guilty,  regardless  of 
whether  he  participated  in  the  actual  killing 
or  not. 

(1921)  Vflldez  V.  State.  —  Okla.  Cr.  — , 
194  Pnc.  451;  (1021)  Wheeler  v.  State, 
—  Okla.  Cr.  — ,  194  Pac.  4i)5. 

S  18.   Principals  and  acceBSoHes. 

(1900)  Where  one  Is  charged  with  the 
crime  of  murder,  and  It  Is  alleged  that  an- 


other committed  the  overt  act  in  the  jier- 
])etration  of  the  crime.  It  Is  not  sufficient 
for  a  conviction  of  defendant  as  principal  to 
-iiow  that  he  was  present,  and  knew  the 
iffensc  was  being  committed,  but  the  proof 
must  go  further,  and  show,  tieyoDd  a  rea- 
sonable doubt,  that  be  was  participating  in 
the  homicide  before  or  at  the  time  of  its 
commission. 

Dniry  v.  Territory,  9  Okla,  398,  60  Pac. 
101. 

(1904)  On  a  trial  for  aiding  in  a  murder, 
rin  instruction  to  acquit  defendant  if  he  in 
.;ood  faith  abandoned  the  conflict  before  the 
murder  was  committed  was  properly  re- 
fused, as  defendant  would  not  be  entitled 
to  acquittal  unless  the  principal  had  notice 
of  such  abandonment. 

Wilson  V.  United  States,  5  Ind.  Ter.  610, 
82  S.  W.  824. 

One  who  Is  present,  Hiding  and  abetting 
in  a  murder,  is  guilty  as  a  principal,  though 
another  does  the  killing, 

(1913)  Weatherbolt  t.  State,  9  Okla.  Cr. 
161,  131  Pac.  185;  (1914)  Walker  v. 
State.  10  Okla.  Cr.  553,  139  Pac.  711 ; 
(1021)  Beam  v.  State,  —  Okla.  Cr.  — , 
196  Pac.  720. 

( 1917)  Defendant  committing  assault 
with  dangerous  weupon,  which  was  not  and 
could  not  iiave  been  fabil,  could  not  be  con- 
victed for  murder  or  manslaughter,  where 
codefendant,  with  different  weapon,  com- 
mitted tiomlcide  charged,  without  showing 
that  defendant  aided,  etc.,  the  codefendant 
Scott  V.  State,  13  Okla.  Cr.  225,  163  Pac. 
553. 

(1920)    One  who  aids  or  abets  in  perpe- 
trating tt  homicide  is  guilty  as  "principal." 
Radke  v.  State,  —  Okla.  Cr.  — ,  187  Pnc, 
600. 

(1920)  Where  three  i)er8ons  willingly  and 
Jointly  engage  in  an  attack  upon  another,  or 
two  of  them  abet  the  other  in  making  such 
an  attack,  in  which  a  blow  is  struck  by  one 
of  the  attacking  parties  which  resulted  in 
the  death  of  the  party  attacked,  all  of  the 
attacking  and  abetting  parties  are  liable  for 
the  homicide  resulting,  regardless  of  which 
of  them  struck  the  fatal  blow. 

lladke  v.  State,  —  Okla.  Cr.  — ,  187  Pac. 
500. 


Ill,  MANSLAUGHTER. 

S  19.   Nature  and  elemente  in  general. 

(1896)    All  classes  of  homicide  other  than 
those  defined  In  Stat.  1893.  I  2078  (Wilson's 
Rev.  &  Ann.  Stat.  1903.  IS  2167).  are  man- 
slnughter.  unless  Justifiable  or  excusable. 
Jewell  T.  Territory,  4  Okia.  53,  43  Pac. 
1075. 
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(V.m)  The  rule  of  crlminnl  pleading  is 
iiiiiverMal.  thut  an  liiilictmeut  for  tlie  biftbest 
tlogree  of  a  crime  includes  all  of  the  lower 
do}£i-epM  of  tbe  same  crime. 

illiea  V.  Territory,  3  Oltla.  Cr.  230,  lOS 
Pac.  314. 

(1900)  Defendant  may  1«  convicted  of 
nmtislau^liter  uiton  an  Indictment  for 
murder. 

Itliea  V.  Territory,  3  Oltla.  Cr.  230.  105 
Pac.  314. 

(li>Oi>)  The  word  ■'wilfully,"  as  used  in 
the  I'nited  Stiites  defluiuK  uinusiauRbter,  is 
svnonynious  with  "intentionally''  or  "design- 
edly." 

O'Barr  v.  t'nited  States.  3  Okla.  Cr.  319, 
105  Pac.  088. 

■ 

{ 20.   Statutory  provisions. 

(10O4)  Tbe  clause.  In  "heat  of  passion," 
as  used  In  the  statute  deflniuK  miinsIauRbter, 
wiiH  held  to  modify,  not  only  the  language, 
"hut  in  a  cruel  and  In  an  unusual  manner," 
but  also  tbe  words  "or  by  means  of  a  dan- 
trerous  weapon." 

Burlcer  v.  Territory.  15  Oltla.  22,  78  Pac. 
81. 

S  21.   Elements  of  volnntary  manslaughter. 

(lyiO)  The  word  "wilfully,"  within  U.  S. 
Comp.  Stat.  liWl.  S  5341.  making  one  who 
unlawfully  jind  wilfully,  but  without  mnllce, 
injures  another,  of  wbfeh  injury  the  other 
dies,  guilty  of  manslaughter,  means  not 
merely  voluntarily,  but  with  a  bad  purpose, 
being  synonymous  with  "intentioimlly,"  "de- 
signedly," "without  lawful  excuse." 

Miller  V.  State.  3  Okla.  Cr.  575.  107  Pac. 
948. 

(lOOit)  "Voluntiuy  manslaughter"  is  the 
unlawful  killing  of  another  without  malice 
in  tbe  heat  of  passion. 

Tyner  v.  United  States,  2  Okla.  Cr.  680, 

103  I'lic.  1057. 

§  22.   Elements   of  involuntary  manslaughter. 

(11HJ7)  fnder  Mansf.  Dig.,  8  1532  (Ind. 
Ter.  Ann.  Stat.  189!).  g  875),  defining  man- 
slaughter as  the  uuliiwful  killing  of  a  human 
being,  without  malice  or  deliberation.  Sec- 
tion 1533  provliies  that  it  must  be  voluntary 
under  a  sudden  heat  of  passion  caused  by 
a  provoi'ation  apparently  sufficient  to  make 
the  iiasslon  irresistible;  and  i  1534  describ- 
ing the  killing  to  be  manslaughter  if  it  be 
in  t!ie  commission  of  an  unlawful  act  with- 
out malice  or  in  the  prosecution  of  a  lawful 
net  without  due  caution;  hcUl  thiit  there  is 
no  such  crime  as  involuntary  manslaughter. 
Carney  v.  l  iiited  States,  7  Ind.  Ter.  247, 

104  K.  W.  606. 

( 1  !I09 )  "I  nvol  unta  ry  mansla  ugh  ter"  is 
the  killing  of  anotlier  while  doing  an  un- 
lawful act  not  felonious  or  tending  to  great 
bodily  iiarm.  or  doing  a  lawful  act  without 
caution  or  requisite  skill. 

Tyner  v.  fnited  States,  2  OkU.  Cr.  089, 
103  Pac  1057. 


3  23.    Absence  of  design  to  effect  death. 

(llMiil)  To  constitute  manslaughter,  it  is 
not  nwejwiiry  that  accused  should  have  in- 
tended the  death  of  the  person  killed. 

Tyner  v.  I'nlted  States,  2  Okla.  Cr.  689, 
103  Pac.  1057. 

S  24.   Sudden  passion  or  heat  of  passion. 
S  25.  In  general. 

(I'.no)  Heat  of  passion  alone  does  not 
retlnce  a  h<»inicide  from  murder  to  man- 
slaughter; there  nmst  be  adequate  provoca- 
tion, and  the  fatal  blow  nmst  be  tbe  unpre- 
medltat(Hl  result  of  tlie  pas-sion  thus  aroused. 
In  re  IloUn,  3  Okia.  Cr.  725,  109  Pac. 
288. 

(1910)  Mere  words,  gestures,  or  threats, 
however  oiifirobrlons  or  violent,  constitute  in 
law  no  adequate  provocation  for  itassion 
such  as  will  reduce  a  homicide  from  murder 
to  manslaughter. 

In  re  Kulin.  3  Okhi.  Cr.  725,  109  Pac. 
288. 

Anger,  when  not  such  as  to  render 
the  mind  Inciipable  of  forming  a  premedi- 
tated design  to  effect  death,  will  not  reduce 
homicide  from  murder  to  manslaughter, 
l  lMlIke  V.  State,  9  Okla.  Cr.  124,  130 
Pac.  1107. 

S  26.  Time  for  cooling. 

(1010)  In  determining  whether  a  homi- 
:-iiIe  is  reduce*]  from  murder  to  manslaughter, 
the  question  is  not  only,  did  the  defendant's 
passion  engendered  by  a  sufficient  provoca- 
tion in  fact  cool,  but  also  was  the  time  inter- 
vening between  the  giving  of  tbe  provoca- 
tion and  the  killing  sufficient  for  the  passion 
of  a  reasonable  man  to  cool?  and  an  affirma- 
tive answer  to  either  question  precludes  a 
rerlucthtu  of  tbe  homicide  to  manslaughter. 
In  re  Fraley.  3  Okla.  Cr.  719,  109  Pac. 
295. 

i  27.  ProTOcation. 

S  28.   Insult  10  or  defamation  of  others. 

(1912)  What  is  known  as  the  "higher 
law"  is  derived  from  the  old  Jewish  law, 
and  has  no  place  in  the  jurisdiction  of  Okla- 
homa ;  and  no  person  has  a  right  in  this 
state  to  take  the  law  in  bis  own  hands  and 
revenge  a  real  or  fancied  wrong  by  the  use 
of  persoinil  violence;  since  tbe  rights  given 
hy  our  stJitutes  are  defensive,  and  are  never 
aggressive;  and  they  may  be  exercised  for 
prevention  alone,  and  can  never  Justify  that 
which  is  done  for  vengeance  only,  and.  If  a 
father,  husband,  or  brother  kills  a  man 
merely  as  a  matter  of  revenge  for  an  insult 
done  to  his  daughter,  wife,  or  sister,  he  wiU 
be  guilty  of  murder  or  manslaughter,  accora- 
ing  to  the  circumstances  attending  the  killing. 
Litcbdeld  v.  State,  8  Okla.  Cr.  164,  126 
Pac.  707. 

S  29.    Homicide  in  resisting  unlawful  act. 

g  30.   Unauthorized  arrest  or  imprisonment. 

(1013)  A  pence  officer  may  arrest  with- 
out a  warrant  for  a  misdemeanor  committed 
or  attempted  In  bis  presence,  and  a  person 
so  arrested  has  no  lawful  right  to  rMlst;  but. 
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If  the  lawful  power  to  arrest  ta  exercised  in 
suet)  wanton  and  unlawful  manner  as  to 
make  such  officer  a  treapasser.  resistance 
wUl  be  Justified. 

Collegenia  v.  State,  9  Okla.  Cr.  425,  132 
Pac.  375. 

(1913)  A  peace  officer  making  an  arrest 
without  autborlly  to  do  so,  occupies  the 
same  relations  to  the  party  arrested  that 
any  other  private  citlzoi  would ;  and  he  is  a 
trespasser  who  has  no  right  to  detain  the 
person,  and  hence  no  right  to  prevent  an 
escape,  and  in  preventing  an  escape  he  la  still 
a  trespasser. 

Collegenia  v.  State,  9  Okla.  Cr.  425,  132 
Pac.  375. 

S  31.   Injury  to  otfaera. 

(1015)  Ordinarily,  on  a  state  of  facts 
which  tend  to  establish  that  a  person  com- 
mitted an  assault  with  a  knife  or  other 
sharp  or  dangerous  instrumoit,  an  Informa- 
tion should  not  be  predicated  on  Rev.  Laws 
1910,  t  2336,  but  should  be  based  on  i  2344. 
Blerins  v.  State,  11  Okla.  Cr.  563.  149 
Pac.  025. 

$  32.   Nature  of  means  or  instrument  used. 

(1915)  Where  a  weapon  used  In  killing 
a  i>ersou  was  not  a  deadly  weapon,  the  kill- 
ing was  manslaughter,  unless  there  was  an 
actual  intent  and  premeditated  design  to 
effect  death. 

Ex  parte  Beshim,  12  Okla.  Cr.  606.  166 
Pac.  73. 

S  33.   Homicide  in  commitsion  of  or  attempt 

to  commit  offense. 
§  34.   Assault  and  mutual  combat. 

(1018)  Where  the  killing  was  done  in 
mutual  combat  entered  into  willingly,  all 
parties  engaging  therein  are  guilty  of  mur- 
der or  first-degree  manslaughter,  unless  be- 
fore the  fatal  shot  was  fired  they  had  with- 
drawn and  sought  to  avoid  further  conflict, 
and  the  kilting  was  then  done  in  self-defense. 
Weatherholt  v.  State,  9  Okla.  Cr.  161, 
131  Pac.  185. 

i  35.   Rcnating  officer  or  other  penoo  in 

performance  of  duty. 
See  §  12. 

Love  V.  State,  15  Okla.  Cr.  429,  177  Pac. 
387. 

S  36.  Homicide  in  undue  excrdse  of  •author' 

ity  of  duty. 
S37.  Making  arFeit  or  preventing  eacape 

of  prisoner. 

(1011)  A  peace  officer  in  attempting  to 
arrest  a  iierson  for  an  offense  less  than  a 
felony  has  no  right  to  shoot  or  kill,  unless 
tlie  offender  resists  to  such  extent  as  to 
place  the  officer  in  danger  of  loss  of  life  or 
great  tiodily  harm. 

Sharp  v.  United  States.  6  Okla.  Cr.  850, 
118  Pac.  076. 

(1011)  A  peace  officer  has  no  lawful  right 
to  shoot  and  kill  a  person  that  is  attempting 
to  escape  arrest  for  a  minor  offense,  by  run- 
ning away;  and,  if  be  does  so.  he  is  guilty 

(SO— Okla.  S.) 


of  murder  or  manslaughter  as  the  case 

may  be. 

Sharp  V.  United  States.  6  Okla.  Cr.  850, 
118  Pac.  675. 

S  38.   Negligence  in  performance  of  lawful 
act. 

(1920)  A  person  assuming  to  treat  dis- 
ease is  bound  to  know  the  nature  of  the 
remedies  he  prescribes  and  the  treatment  he 
adopts,  and  he  is  responsible  criminally  for 
a  death  resulting  to  the  patient  from  gross 
ignorance  and  culpable  n^ligence  in  the  se- 
lection of  remedies  and  the  application  of' 
the  treatment. 

Barrow  v.  SUte,  —  Okla.  Cr.  — ,  188 
Pac.  351. 

S  39.  Degrees. 

S  40.   First  degree. 

See  I  16. 

Tubby  V.  State,  15  Okla.  Cr.  496,  178 
Pac.  491. 

(1^)  Homicide  is  manslaughter  in  the 
first  degree,  under  provisions  of  Stat.  1893, 
9  20fie  (Wilson's  Rev.  &  Ann.  Stat  1903, 
§  2175),  wtiere  peri)etrated  with  a  design  to 
effect  death  by  a  person  who  at  the  time  is 
engaged  In  the  commission  of  a  misde- 
meanor, when  perpetrated  In  the  beat  of 
passion,  without  a  premeditated  design  to 
effect  death  but  in  a  cruel  and  unusual  man- 
ner, or  when  perpetrated  unnecessarily, 
eitlier  while  resisting  an  attempt  by  the  per- 
iion  killed  to  commit  a  crime,  or  after  such 
attempt  shall  have  failed. 

LawBon  v.  Territory,  8  Okla.  1,  66  Pac. 


(1010)    For  Instructions  held  to  he  correct 
;ind  complete  and  applicable  to  the  facts  in 
a  prosecution  for  homicide,  see  opinion. 
Turner  v.  State,  4  Okla.  Cr.  164,  111  Pac. 
988. 

(1921)  Where  an  unlawful  homicide  Is 
established,  and  alleged  to  have  been  com- 
mitteil  with  a  premeditated  design  to  effect 
death,  and  it  appears  that  the  person 
charged  was  In  such  a  state  of  voluntary  in- 
toxication as  to  preclude  a  premeditated  de- 
•ilgn  or  intent  to  take  human  life,  the  offense 
is  reduced  from  murder  to  manslaughter  in 
the  first  degree. 

Choate  v.  State,  —  Okla.  Cr.  — ,  197  Pac 
1060. 

S  41.   Second  degree. 

(1004)  L'nder  Stat  1893,  fi  2000  (Wilson's 
Rev.  &  Ann.  Stat  1003,  S  2170),  every  kill- 
ing of  a  human  being  by  culpable  negligence 
which  under  the  chapter  on  homicide  Is  not 
murder  or  manslaughter  in  the  first  degree, 
nor  excusable  or  Justifiable  homicide,  is  man- 
slaughter In  the  second  degree. 

Barker  v.  Territory,  15  Okla.  22,  78  Pac. 
81. 

(1913)  In  a  prosecution  for  murder,  the 
evidence  was  held  sufficient  to  support  the 
verdict  of  manslaughter  In  the  second  de- 
gree, and  that  no  error  was  committed  on 

trial. 

Franklin  v.  State,  0  Okla.  Cr.  178.  131 
Pac.  183. 
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(1016)  Where  the  killing  with  a  deadly 
weapou  Is  admitted,  and  there  Is  no  pretense 
that  the  killing  was  accidental,  and  the  de- 
fense is  justifiable  homicide  in  self-defenae, 
there  can  be  no  issue  of  nianslaushter  In 
the  second  degree. 

Ballard  v.  State,  12  Okla.  Cr.  277.  154 
Pac.  1197. 

(1921)  Where  the  undisputed  evidence  Is 
that  the  homicide  was  committed  with  a 
dangerous  weapon  per  se.  a  pistol,  an  in- 
struction that  the  Jury  might  find  the  ac- 
cused guilty  of  manstaugbter  In  the  second 
degree  was  entirely  unwarranted. 

Wratialaw  v.  State,  —  Okla.  Cr.  — ,  194 
Pac.  273. 

S  42.  Intozicition. 

(1013)  Voluntary  Intoxication,  when  not 
such  as  to  render  the  mind  incapable  of 
forming  a  premeditated  design  to  effect  death 
will  not  reduce  liomlclde  from  murder  to 
manslaughter. 

l  ixlike  T.  State,  9  Okla.  Cr.  124,  130 
Pac.  1107. 

(1015)  Intoxication,  such  as  will  reduce 
a  homicide  from  murder  to  manslaughter 
in  the  first  degree,  must  be  such  as  to  render 
defendant  incapable  of  forming  a  design  to 
effect  death. 

Cheadle  t.  State,  11  Okla.  Cr.  506,  149 
Pac.  919. 

A  person  who  commits  a  homicide  while 
so  drunk  as  to  be  incapable  of  forming  a 
premeditated  design  to  kill,  if  he  had  formed 
uo  purpose  to  commit  t^e  crime  prior  to  the 
time  he  became  so  Intoxicated,  is  not  guilty 
of  murder,  but  Is  guilty  of  manslaughter  In 
the  flrst  degree. 

(1915)   Cheadle  v.  State.  11  Okla.  Cr. 

566.  149  Pac.  019;  (1918)  Beshirs  v. 

State,  14  Okla.  Cr.  578,.  174  Pac.  677. 

(1918)  In  a  prosecution  for  murder,  evi- 
dence of  Intoxication  is  admissible  to  show 
an  absence  of  the  premeditated  design  to 
kill,  for  the  purpose  of  determining  whether 

the  offense  was  murder  or  manslaughter, 
and  a  state  of  intoxication  which  will  re- 
duce the  degree  of  homicide  from  murder  to 
manslaughter  in  the  first  degree  must  be  of 
such  character  and  extent  as  to  render  the 
defendant  incapable  of  entertaining  or  form- 
ing a  design  to  effect  death,  and  the  question 
is  for  the  Jury  to  determine. 

Beshirs  v.  State.  14  Olilii.  Cr.  57S.  174 
Pac.  577. 

(1919)  Where  it  apiiears  that  defendant 
was  Intoxicated  at  tlie  time  the  Itilling  was 
(lone,  the  intoxication  was  "voluntary" 
within  the  meaning  of  the  law.  although  the 
liquor  was  furnisheil  defendant  by  the  per- 
son killed. 

Chambers  v.  State,  16  Okla.  Cr.  2.3S,  182 
Pac.  714. 

(1919)  Where  the  premeditated  design  or 
intent  to  kill  exists,  and  the  killing  was  un- 
provoked by  any  cause  adequate  to  reduce 
the  degree  of  the  crime  to  manslaughter, 
the  Intoxication  of  the  defendant  at  the  time 


of  the  hci  can  not  affect  the  degree  of  the 

crime. 

Chambers  v.  State,  16  Okla.  Cr.  238,  182 
Pac.  714. 

(1919)  On  a  trial  for  homicide,  evidence 
of  Intoxicntlon  Is  admissible,  not  to  excuse 
the  crime  charged,  but  as  the  circumstance 
tending  to  show  that  the  killing  was  not 
the  dellliernte  and  premeditated  act  of  the 
defendant,  and  a  state  of  intoxication  which 
will  reduce  homicide  from  murder  to  man- 
slaw^bter  in  the  flrst  degree  must  be  of 
such  character  and  extent  as  to  render  the 
defendant  Incapable  of  entertaining  or  form- 
ing a  design  to  effect  death. 

Chambere  v.  State,  16  Okla.  Cr.  238,  182 
Pac.  714. 

8  43.  Penont  liable. 

(1019)  It  is  too  late  for  one.  who  volun- 
tarily agrees  to  enter  into  a  criminal  con- 
spiracy to  rob  in  conjunction  with  another, 
whom  he  knows  to  be  armed  with  a  deadly 
weapon  and  Intends  to  use  same  to  aceom- 
pjlsh  his  purijose.  to  attempt  to  escape  crimi- 
nal resitonsibllity  for  the  natural  results  of 
such  an  unlawful  conspiracy  perpetrated  by 
his  codefendant,  upon  the  ground  that  after 
lie  had  seen  that  death  would  likely  result 
from  said  attempted  robbery,  he  alrandoned 
the  preconceived  purpose  by  running  away 
from  the  scene  of  the  tragedy. 

Jones  V.  State,  15  Okla.  Cr.  547,  170  Pac. 
619. 


IV.  ASSAULT  WITH  INTENT  TO  KILL. 

S  44.   Nature  and  elements  in  general. 

(1896)  tinder  Stat.  1893,  S  2140  (WUson-o 
Rev.  &  Ann.  Stat  1903.  S  2231),  defining  an 
assault  to  be  "any  wlifuil  and  unlawful  at- 
tempt or  offer  with  force  or  violence,  to  do 
a  cortioi-eal  hurt  to  another,"  to  make  an 
assault  with  Intent  to  kill,  it  Is  entirely 
unnecessary  that  the  deceased  should  have 
been  struck  or  shot  at  all;  the  mere  use  of 
the  wpai>on  In  the  manner  described  by  the 
stiitute.  nlthoush  no  striking  or  wounding 
wot-e  done,  and  though  no  i>ersoual  injury 
was  actually  inflicted,  being  an  assault  with 
intent  to  kill. 

Holt  v.  Territory.  4  Okla.  76.  43  Pac. 
1083. 

(IIH(I)  I'nder  S  2307,  Snyder's  Comp. 
Laws  1!H)n,  any  intentional  shooting  at  one 
person  liy  another,  not  authorized  or  Justi- 
fied by  law.  Is  wrongful:  and.  if  done  with 
the  intent  to  kill,  constitutes  the  statutory 
assault  with  intent  to  kill. 

Rartell  v.  State,  4  Okla.  Cr.  135.  Ill 
Pac.  669. 

§  4S.   Sutatory  provisions. 

(lOl.'l)  The  means  prescribed  by  Rev. 
I,awR  liUO.  §5  2336.  2337.  are  In  substance 
hloutical.  and  the  material  difference  arises 
niily  in  the  punishment  prescribed. 

Itussell  V.  State,  ft  Okla.  Cr.  602,  133 
Pac.  475, 
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§46.  Intent. 

It  is  not  necessary.  In  a  prosecution  for 
an  assault  witb  Intent  to  kill,  wbere  It  ap- 
Ivors  thiit  ilefendant  ami  others  barricad^ 

themselves  In  a  house,  and  resisted  arrest 
by  ofllcers.  to  show  thnt  defenfltmt  intended 
to  kill  any  certain  member  of  the  posse; 
ii-s  the  fil  ing  into  a  l)ody  of  men  indiscrlml- 
uittely.  witli  the  intention  of  killing  some 
one  of  them,  is  an  assault  with  intent  to 
kill  (m  eiirh  of  them. 

(mm)  Jenoinirs  v,  fnited  States.  2  Ind. 
Ter.  670,  53  S.  W.  456;  (1909)  Phil- 
Hps  V.  Unitetl  States.  2  Okla.  Cr.  628. 
103  Poc,  861. 

e  47.  Malice. 

(l.S!»i))  rnder  Kev.  Stat  V.  S.  S  2142 
(Ind.  Ter.  Ann.  Stat,  isttfl,  fi  4:!52).  which 
jirovldcs  tlmt  evei*y  person  who  shiill  make 
nn  assault  on  another  with  intent  to  kill 
siK'h  other  shall  be  punisheil  hy  imprison- 
ment for  not  more  than  five  years;  and 
Miiiisf.  DiK..  f  1567  (Ind.  Ter.  Ann.  Stat. 
1«JW,  i  910).  which  provides  that  whoever 
shall  feloniously,  and  with  malice  afore- 
thoufsht,  asstiult  any  person  with  intent  to 
murder,  on  eonvli-tion  shall  he  imprisoned 
in  the  iH>nitentiary  not  less  than  three  nor 
more  than  twenty  years:  nnd  act  of  Congress 
Miinh  1.  lS!ir>.  ch.  145.  2H  Stat.  693  (Ind. 
Ter.  Ann.  Stat.  ISO!),  p.  14).  which  provides 
tbrit  the  criminal  laws  of  Arkansas  shall  be 
enforced  in  the  Indian  Territory,  provided 
that,  in  all  cases  where  the  laws  of  the 
I'nited  States  and  the  laws  of  Arkansas  have 
provided  for  the  punishment  of  the  same 
offense,  the  laws  of  the  I'nlted  States  shall 
Rovern  os  to  sold  offense:  fteW.  in  a  prose- 
cution for  assanlt  with  intent  to  kill,  it  Is 
not  necessary  to  show  malice. 

Jenninirs  v.  I'nlted  States,  2  Ind.  Ter. 
070,  .-iS  S.  W.  456. 

S  48.   Nature  of  act  in  general. 

(liMHt)  In  a  prosecution  for  assault  with 
Intent  to  kill,  the  court  properly  charged  as 
to  the  different  deyrees  of  assiiult  without 
requiring  the  Jury  to  find  a  8i)eclflc  intent 
to  assault  the  jwrson  injured. 

Tyner  v.  T'uitiKl  Stiites.  2  Okla.  Cr.  688. 
H«  I»nc.  1057. 

(10(19)  Wiiere  a  boy  was  shot  by  accused 
while  dlscharglnK  flrearm.s  and  riding  out 
of  town  at  unusual  siiecd,  in  violation  of  Ind. 
Ter.  Ann.  Stat.  1S99.  S  1143,  he  was  guilty 
of  assault  with  intent  to  kill. 

Tyner  v.  Nnlted  States.  2  Okla.  Cr.  6S9, 
103  Pac.  1057. 

(1!J00)  In  a  prosecution  for  assault  with 
intent  to  kill  under  Ind.  Ter.  Ann.  Stat.  1899, 
fi  4,'J,"»2.  it  was  only  necessary  to  show  facts 
from  which  a  conviction  of  some  degree  of 
homicide  would  have  heen  Justified  if  the 
person  injured  had  died. 

Tyner  v.  Ignited  States.  2  Okla.  Cr.  689. 
im  I'ac.  1037. 

S  49.   Nature  of  weqton  or  instnnneDt  nsed. 

(1012)  An  ordinary  pocketknlfe  is  not 
necessarily  a  deadly  weapon,  and  In  this 
case,  it  was  a  question  of  fact  for  the  Jury  I 


whether  the  iiocketknlfe,  if  they  believed  one 
was  used,  was  a  deadly  weapon. 

Clemons  v.  State,  8  Okla.  Cr.  452,  128 
Pac.  739. 

9  50.  Defenses. 

{51.   Defense  of  another. 

(i.ssH)  In  a  prosecution  for  assault  with 
intent  to  kill,  a  charge  that  defendant  would 
Ik!  Justified  in  his  act  if  the  Injured  party 
was  about  to  assault  defendant's  brother,  so 
that  defendant  honestly  believed  hla  brother 
^vould  be  killed  or  receive  great  bodily  In- 
Jury.  Is  pni]>pr,  and  It  was  unnecessary  to 
charge  as  to  defendant's  duty  in  defending 
his  brother. 

(iatliflf  V.  Territory,  2  Okla.  523,  37  Pac. 
>S09. 

S  52.   Defense  of  property. 

(192U)  Instiiictions  as  to  presumptions 
i>f  innocence  and  reasonable  doubt  held  cor- 
rect; instruction  as  to  right  of  owner  to 
resist  and  expel  trespasser  held  correct;  In- 
struction as  to  assanlt  with  Intent  to  kill 
held  sufficient. 

Garrison  v.  State,  —  Okla.  Cr.  — ,  197 
I'ac.  517. 

V.  EXCUSABLE  OR  JUSTinABLE 
HOMICIDE. 

5  53.  Gronnds  of  excuse  or  jnsttfication  in 
general. 

(1910)  For  instructions  held  to  be  correct 
and  complete  and  applicable  to  the  facts  in 
a  prosecution  for  homicide,  see  opinion. 

Turner  v.  State,  4  Okla.  Cr.  164,  111 
Pac.  988. 

(1911)  The  mere  fact  tliat  the  deceased 
may  have  been  a  bad  man  will  not  of  itself 
constitute  either  Justification  or  mitigation 
for  taking  bis  life. 

Thompson  v.  State,  6  Okla.  Cr.  50,  117 
Pac.  216. 

(1913)  Intentional  taking  of  life  can  only 
be  Justified  by  the  mandate  of  the  law  or  on 

the  ground  of  necessity,  not  caused  by  the 
intentional  fault  or  wrongdoing  of  the  one 
attempting  to  take  advantage  thereof. 

Wadsworth  v.  State.  0  Okla.  Cr.  84,  130 
Pac.  808. 

(1913)  No  man  can  take  advantage  of  his 
own  fault,  and  plead  as  a  defense  for  taking 
liiimnn  life  a  necessity  which  arose  from  bis 
own  intentional  wrongdoing. 

Moutry  v.  State,  9  Okla.  Cr.  623,  182 
Pac.  015. 

(1018)  Threats  and  mfscondoct  on  the 
[lart  of  the  deceased  toward  the  defendant 
occurring  prior  to  the  homicide  form  of  them- 

.setves  no  Justification  or  excuse  for  the  tak- 
ing of  human  life. 

Smith  V.  State,  14  Okla.  Cr.  250.  174 
Pac.  1107. 

(1020)    The  so-called  unwritten  law,  the 
right  to  avenge  wrongs  done  female  members 
of  one's  family,  by  killing  the  wrongdoer,  la 
not  a  recognized  rule  of  action  In  Oklahoma. 
Almerigi  v.  State.  —  Okla.  Cr.  — ,  188 
Pac.  1094. 
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{ 54.  ExerciM  of  anibority  or  duly. 

I  55.   Making  arrest  or  prerentinf  oKspe 

of  prisoner. 

(1912)  Tnder  certain  conditions,  the  fact 
of  a  previous  conviction  for  manslaagliter  of 
a  defendant  might  be  admlHsttile  In  evidence 
and  become  a  matter  to  be  considered  by  tlie 
Jury  under  proper  IttBtructlons  from  tbe 
court. 

Mnnnlnj!  v.  State,  7  Okla.  Cr.  SOT.  123 
Pac.  1029. 

-  S  56.  Self-defeose. 
S  57.  In  general. 

(1899)  Where  defendant  while  unlaw- 
fully acting  as  deputy  constable  provoked  a 
conflict  from  which  he  did  not  withdraw  un- 
til he  had  killed  the  person  whom  he  was 
attempting  to  arrest  he  Is  not  entitled  to 
invoke  the  law  of  self-defense. 

Helms  T.  United  States,  2  Ind.  Ter.  505. 
62  S.  W.  60. 

(19(M)  The  law  of  self-defense  does  not 
imply  tlie  right  of  attack,  nor  permit  acts 
done  In  retaliation  or  for  revenge. 

WeUs  V.  Territory,  14  Okla.  436,  78  Pac. 
124. 

(1018)  The  plea  of  Justifiable  homicide 
In  self-defense  protects  only  those  who  are 
without  fault.  Where  under  the  undisputed 
facts  It  clearly  appears  that  the  defendant 

was  the  aggressor  and  by  his  own  wrongful 
conduct  and  unlawful  acts  occasioned  the 
homicide,  it  Is  not  error  for  the  trial  court 
to  refuse  to  admit  evidence  of  previous 
threats  by  the  deceased  against  the  de- 
fendant 

Smith  V.  State,  14  Okla.  Cr.  250.  174 
Pac.  1107, 

(1019)  To  maintain  the  plea  of  self-de- 
fense it  must  be  made  to  appear  that  the 
accused  was  free  from  fault  in  bringing  on 
the  difficulty,  and  bad  reasonable  ground  to 
iKlleve  that  he  was  in  imminent  danger  of 
suffering  death  or  great  bodily  barm  at  the 
hands  of  the  person  slain  and  that  there 
was  necessity  to  kill  In  order  to  save  him- 
self therefrom. 

Waidon  v.  State,  16  Okla.  Cr.  402,  183 
Pac.  637. 

{ 58.   Nature  and  purpose  of  attack. 

(1911)  A  homicide  committed  in  self-de- 
fense, or  In  defense  of  habitation,  against 
one  who  manifestly  intends  or  endeavors  by 
violence  or  surprise  to  commit  a  felony  on 
either,  Is  justifiable  homicide. 

Mnlkey  v.  State,  6  Okla.  Cr.  75,  113  Pac. 
532. 

( 1021 )  The  phrase  "great  iiersonal  In- 
Jury,"  as  used  In  the  statute  (Rev.  Laws 
1910,  9  2334),  means  something  more  than 
apprehension,  however  imminent,  of  a  mere 
battery.  It  means  a  serious  and  severe 
bodily  injury  of  a  greater  degree,  not  nec- 
essarily amounting  to  a  felony.  In  order  to 
Justify  the  assault  and  to  slay  an  assailant 
within  tbe  meaning  of  this  section,  there 
must  be  an  apparent  design  on  the  part  of 
such  assailant  to  either  take  the  life  of  the 


person  assailed  or  tbe  infliction  of  some  great 
bodily  injury,  not  necessarily  amounting  to 

a  felony.  If  carried  out,  and.  In  addition 
thereto,  there  must  be  reasonable  ground  for 
believing  that  there  Is  imminent  danger  of 
such  tteing  accomplished. 

Koddle  V.  State,  —  Okla.  Cr.  — .  198  Pac. 
342. 

{  59.  - — ■  Aggression  or  provocation  of  attack. 

(1897)  One  who  provoked  an  assault  by 
the  use  of  gross  Insult  and  obloquy,  with  the 
belief  and  intention  that  the  words  would 
cause  deceased  to  make  the  assault,  can  not 
plead  self-defense. 

Hays  V.  Territory,  —  Okla.  — .  52  Pac. 
9S0. 

(1909)    A  slayer  can  not  he  justified  in 
killing  another  because  of  actual  or  apparent 
imnihient  danger,  if  tbe  danger  has  been 
brought  on  by  the  slayer's  wrongful  conduct 
Reed  v.  State,  2  Okla.  Cr.  580,  103  Pac 
1042. 

(1909)  The  plea  of  justification  protects 
only  those  who  are  without  fault  and  where 
there  Is  no  evidence  upon  which  such  plea 
can  rest  It  is  proper  for  the  court  to  in- 
struct tbe  juiT  that  there  is  no  element  of 
excusable  or  Justifiable  homicide. 

Seed  V.  State.  2  Okla.  Cr.  689,  103  Pac. 
1042. 

(1909)  Where  tbe  law  of  Justifiable  homi- 
cide in  self-defense  is  not  relevant  to  any 
hypothesis  arising  out  of  the  evidence  in  the 
case,  the  court  may  so  Instruct  the  jury 
where  such  plea  has  been  interposed. 

Reed  v.  State,  2  Okla.  Cr.  580,  103  Pac. 
1042. 

(1910)  If  W.  provokes  an  altercation  be- 
tween himself  and  H.,  or  challenges  H.  to 
H  mutual  combat,  without  intention  to  kill 
H..  but  intending  an  ordinary  batterr  merely, 
and  H.  assaults  W..  or  by  some  act  done 
gave  W.  reasonable  apprehension  of  loss  of 
life  or  great  bodily  harm,  and  W.  kills  H. 
to  protect  himself  from  the  apprehended 
danger,  the  killing  under  such  circumstances 
would  not  be  justifiable,  but  would  be  man- 
slaughter. 

Wood  V.  State,  3  Okla.  Cr.  653,  107  Pac 
037. 

(1911)  It  is  error  for  the  court  to  give 
an  Instruction  In  a  murder  trial  wbtcta  de- 
stroys the  right  of  self-defense,  when  that 
issue  Is  raised,  if  bare  intent  and  purpose  to 
provoke  a  dlfllculty  existed  in  the  mind  of 
the  defendant  the  rule  being  that  the  de- 
fendant must  do  some  act  at  the  time  of  the 
dlfllculty  which  does  provoke  it. 

Gibbons  t.  Stats,  6  Okla.  Cr.  212.  115 
Pac.  12a 

(1912)  No  man  can  take  advantage  of  his 
own  wrong  and  plead  as  a  defense  for  taklitf 
human  life  a  necessity  which  arose  from 

bis  own  intentional  wrongdoing;  tbe  line  of 
demarcation  between  murder  and  manslaugh- 
ter being  the  character  of  the  intuition  with 
which  tbe  defendant  seeka  occasions,  or  pro- 
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TOkes  a  fatal  difficulty,  aud  this  intention  is 
to  be  gathered  from  the  facts  and  circum- 
stances  in  evidence. 

Kodzer  v.  State,  7  Okla.  Cr.  336,  123  Pac. 
554. 

(1912)  Where  a  defendiint  seeks  or  pro- 
vokes a  difficulty  without  any  Intention  of 
killing  or  doing  serious  bodily  injury  to  the 
deceai-"pd,  and  a  conflict  ensues,  nnd  the  de- 
fendant, being  hard  pressed,  kills  the  de- 
cenBed.  then  appellant  will  be  guilty  of  man- 
slniiphter,  unless  before  the  fatal  blow  was 
struck  or  shot  was  fired  the  defendant  Bought 
tu  withdraw  from  the  combat 

KooKer  r.  Stiite.  7  Okla.  Cr.  S36,  123 
Pac.  554. 

.One  who  seeks  and  brings  on  an  affray 
cm  not  shield  himself  under  a  plea  of  self- 
defense. 

(li)12)  Rollen  V.  Slate.  7  Okla.  Cr.  673, 

125  Pac.  10S7:  (1914)  Young  v.  State. 
11  Okla.  Or.  22.  141  Pac.  2S5. 

One  who  kills  another  under  nn  appre- 
hension of  death  nr  great  bodily  harm  from 
nssault  must  hnve  been  free  from  fault  in 
bringing  on  the  difllculty  in  order  to  justify 
the  homicide. 

(1912)  Evans  v.  State,  8  Okla.  Cr.  78. 

126  Pac.  586;  (1913)  Larry  v.  State, 
10  Okla.  Cr.  340.  136  Pac.  596. 

(1913)  Where  a  defendant  sought  or  pro- 
voked a  difllculty  with  the  deceased  In  order 
that  he  might  hnve  a  pretext  for  killing  or 
inflicting  serious  bodily  Injury  upon  him. 
and  in  such  conflict  klileil  the  deceased,  the 
defendant  is  guilty  of  murder,  and  it  matters 
not  how  hard  pressed  he  mny  have  been  in 
the  conflict,  imless  after  such  provocation 
hud  been  given  or  difficulty  sought  or  pro- 
voked, and  before  the  fntal  blow  was  struck 
or  shot  WAS  fired,  the  defendant  in  good  faith 
abandoned  such  intention,  and  sought  to  with- 
draw from  the  conflict. 

Moutry  V.  State,  9  Okla.  Cr.  623, 132  Pac. 
91S. 

(1914)  In  a  prosecution  for  assanit  with 
a  deadly  weapon  with  intent  to  kill.  It  Is 
considered  by  the  court  that  there  was  no  evi- 
dence tending  to  show  that  the  shooting  was 
In  self-defense. 

Murray  v.  State,  10  Okla.  Cr.  530,  139 
Pac.  707. 

(1917)  An  Instruction  given  by  the  court 
which  charges  the  Jury.  "If  you  believe  that 
tiie  defendant  anned  himself  and  sought  the 
deceased  for  the  purpose  of  provoking  nnd 
engaging  in  a  difficulty,  nnd  bi  furtherance 
of  such  plan  did  Invite  and  provoke  a  dif- 
ficulty, and  then  and  there  shot  and  killed 
his  adversary,  the  defendant  con  not  invoke 
tlie  rights  of  self-defense,"  Is  fundamentally 
wrong;  since  the  difficulty  must  be  prepared 
for,  sought  and  provoked  for  the  purpose  of 
and  with  the  intent  upon  the  part  of  accused 
to  take  the  life  of  his  adversary;  It  being 
necessary  for  the  court.  In  submitting  a 
charge  of  this  character,  to  place  the  bur- 


den of  the  instruction  upon  the  Intent  of  the 
defendant  »t  the  time. 

Swjin  v.  State,  13  Okla.  Cr.  546,  165 
Puc.  627. 

9  60.   Withdrawal  after  aggression. 

(1904)  An  instruction  on  the  withdrawal 
of  defendant  from  the  conflict  was  held  good 
as  to  the  prhiclpal  defendant,  but  not  broad 
enough  as  to  a  defendant  who  is  charged 
with  aiding  nnd  abetting  in  the  crime. 

Wilson  v.  United  States,  5  Ind.  Ter.  610, 
82  S.  W.  924. 

(1912)  Where  a  defendant  sought  or  pro- 
voked a  difficulty  with  the  dec-eased.  In  order 
that  he  might  have  an  opportunity  or  pre- 
text for  killing  or  inflicting  serious  bodily 
Injury  upon  him,  ami  In  such  combat  does 
kill  the  deceased,  the  defendant  Is  guilty  of 
murder,  it  matters  not  how  hard  pressed  he 
niuy  have  been  In  the  conflict,  unless  after 
such  provocation  had  been  given,  and  be- 
fore the  fatal  blow  was  struck  or  shot  fired. 
It  appears  from  the  evidence  that  the  de- 
fendant !)hnndoned  such  intention  and  In  good 
faith  sought  to  withdraw  from  the  conflict; 
flitd  if  this  appears  from  the  evidence,  then 
the  defeni'ant's  right  of  self-defoise  would 
revive,  rud  he  would  have  the  same  right 
to  defend  himself  as  though  he  had  not  fur- 
nisherl  such  provocation. 

Kop»r  v.  State,  7  Okla.  Cr.  336, 123  Pac. 
664. 

9  61.   Voluntary  participation  in  contest 

of  mntnal  combat. 

(1S1>7)  When  two  persons  hnve  formerly 
fought  on  mnllce,  and  are  apiiarently  recon- 
ciled, and  fight  again  on  a  fresh  quarrel.  It 
shall  not  be  contended  that  they  were  moved 
by  the  old  pniiige.  unless  It  so  apjiear  from 
the  circumstances  of  the  affair. 

Watklns  v.  Tnited  States,  1  Ind.  Ter. 
364,  41  S.  W.  1044. 

(1901)  Where  defendant  claims  self-de- 
fense, it  Is  error  to  charge  that  two  persons 
can  not  engage  In  mortal  combat,  and  each 
be  acting  In  self-defense. 

Bradbum  y.  United  States,  3  Ind.  Ter. 
604,  64  S.  W.  560. 

(1910)  Where  a  defendant  voluntarily  en- 
ters Into  a  mortal  combat  with  the  deceased, 
knowing,  or  having  reason  to  believe,  that 
it  will  or  probably  may  result  In  death  or 
serious  bodily  injury  to  himself  or  to  the 
deceased,  the  defendant  can  not  claim  that 
he  acted  in  Relf-defcnsc  In  taking  the  life  of 
the  deceased.  It  matters  not  to  what  ex- 
tremity he  may  be  reduced  In  the  conflict, 
nnd  such  killing  will  be  murder  unless  he- 
fore  the  fntal  shot  Is  fired  he  In  good  faith 
withdrew  or  attempted  to  withdraw  from 
Ihe  combat,  and  either  by  word  or  act  made 
that  fnct  known  to  the  deceased,  and  the 
latter  thereafter  continued  to  press  him,  and 
gave  tlie  defendant  reasonable  cause  to  be- 
lieve that  he  was  in  danger  of  being  killed 
or  of  receivinff  great  bodily  Injury  at  the 
deceased's  hands. 

Boutcher  v.  State,  4  Okla.  Cr.  576,  111 
Pac.  1006. 
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(1»12)  Where  a  defendant,  without  real 
or  appiireut  iiecessitj',  voluntarily  enters  Into 
a  mutual  coail>;it  with  iinotiier,  In  which  be 
takes  the  life  of  hln  iint;ig<miHt,  such  killing 
will  not  l)e  iu  sclf-defcnse,  hut  the  defendant 
Will  be  guilty  of  either  murder  or  manslaugh- 
ter, Bc<'ordiiig  to  the  circumstances  and  na- 
ture of  each  colnbat 

Koozer  v.  Slate,  7  Okhi.  Cr.  336,  123 
Pac.  554. 

Where  the  killing  U  done  in  mutual  com- 
bat, enterecl  Into  willingly,  mid  In  the  knowl- 
edge of  its  liability  to  cause  death  to  one 
or  the  other  of  tlie  conibatfuits.  tlie  defend- 
nnt  can  not  justify  upon  t!ie  ground  that 
it  was  cuniiuitteil  in  self-defense,  and  It  will 
he  ninnfjinugliter  at  least,  unless  the  defend- 
nnt  can  prove  that  liefore  the  mortal  stroke 
wns  given  he  had  refused  any  further  com- 
bat and  retreated  as  fnr  as  he  could  with 
safety,  nnd  that  he  kille<l  his  adversary  of 
necessity  to  save  his  own  life  or  his  person 
from  great  bodily  harm. 

(1012)  Evans  v.  State.  8  Okln.  Cr.  78. 
126  Pac.  586;  <1013)  I^rry  t.  State. 
10  Okla.  Cr.  340.  130  Pac.  586. 

(1013)  If  a  person  armed  with  a  deadly 
weapon  voluntarily  and  unnecessn rlly  enters 
Into  a  mutual  combat  for  the  purpose  of  get- 
ting a  pretext  to  slay  his  adversary,  or  If 
such  person  hns  reason  to  believe  that  such 
cimibnt  will  or  may  result  In  death  or  serious 
bodily  injury  to  one  or  the  other  of  the  per- 
sons engaged  therein,  then  the  right  of  self- 
defense  will  not  arise  in  favor  of  such  per- 
son, no  matter  to  what  extremity  he  may 
be  reduced  durine  such  combat. 

Johns  V.  State,  8  Okln.  Cr.  5S5,  120  Pac 
451. 

When  the  defendant  voluntarily  and  wil- 
fully enters  Into  a  muttial  combat  In  which 
he  intention.-' Ily  takes  the  life  of  his  ad- 
versary, such  killing  will  be  none  the  less 
nmnler  or  manslaughter  because  the  diffi- 
culty arose  suddenly,  or  because  the  defend- 
ant may  have  been  reduced  to  Imminent 
peril  during  the  progress  of  said  difficulty. 

(1013)  Wadsv\-orth  v.  State.  0  Okla.  Cr, 
H4,  130  Pac.  sas;  (lOlS)  Davis  v.  State. 
15  Okla.  Cr.  380,  427,  177  Pac.  621. 
625. 

§  62  - — —  Nature  and  imminence  of  danger. 

(1007)  An  instruction  that  deceased  would 
have  to  be  near  enough  and  would  have  to 
he  doing  sonietliiner  towards  injuring  defend- 
ant to  justify  defendant  in  takine  his  life 
and  defendant  would  iiave  no  ri^ht  to  slay 
de<'eased  becauwe  he  thought  deceased  bad  a 
knife  lu  his  pocket,  because  the  injury  must 
be  inmiinent.  correctly  states  the  law. 

Green  v.  T'nited  States.  7  Ind.  Ter.  733. 
104  8.  W.  1159. 

(1000)  Where  the  deceased  ran  from  his 
barn  to  his  house,  the  mere  apprehension  or 
belief  that  he  was  about  to  arm  himself  and 
return  to  attack  defendant  an  armed  tres- 


))asser  upon  his  premises,  does  not  show  a 
present  and  imminent  dancer. 

Reed  v.  State,  2  Okte.  Cr.  589,  103  Pac. 
1042; 

(1014)  The  law  of  self-defense  is  a  rule 
of  necessity,  and  can  only  be  invoked  in  jns- 
tidcatlon  of  u  homicide.  In  order  to  prevent 
an  actual  or  reasonably  apparent  commls- 
(tlon  of  a  felony  against  the  person  or  prop- 
erty, and  the  necessity  must  be  Imminent 
.'it  the  time  of  the  killing  and  not  i>rlor 
thereto. 

Marshall  v.  .^tate.  11  Okln.  Cr.  52.  142 
Pac.  1046. 

J  63.  Apprehension  of  danger. 

See  S  58. 

Koddie  v.  State.  —  Okla.  — ,  198  Pac. 
342. 

(1897)  In  a  prosecution  for  murder,  the 
reftisnl  of  an  Instruction  that.  In  order  to 
justify  homicide  on  the  ground  of  self-de- 
fense, it  is  not  necessary  that  there  should 
be  an  actual  or  renl  danger  to  the  life  or 
jwrson  of  the  party  doing  the  killing,  but 
if  there  be  an  appearance  of  danger,  caused 
by  the  acts  or  demonstrations  of  the  party 
Uillcd,  or  by  words  coupled  with  acts  or 
demonstrations  of  such  party,  and  If  such 
acts  or  demonstrations,  or  words  coupled  with 
;hem,  produced  In  the  mind  of  the  party 
:^laylng  the  reasonable  expectation  or  fear 
of  death  or  some  serious  bodily  injury  to 
■linisolf,  he  will  be  Justifie<l,  if  he  acts  on 
such  appearances  of  danger  and  under  such 
reasonable  expectation  and  fear,  was  error. 
Watkins  V.  T'nited  States,  1  Ind.  Ter. 
364.  41  S.  W.  1044. 

(1000)  It  was  error,  lu  a  prosecution  for 
murder,  where  the  plea  of  self-defense  was 
i-elled  on,  to  Instruct  the  Jury  that  "no  ges- 
tures, however  violent,  irritating,  or  pro- 
voking, amount  to  a  considerable  provocation 
in  law." 

Watkins  T.  T'nited  States.  3  Ind.  Ter. 
2S1,  54  S.  W.  819. 

(1001)  A  person  will  not  be  held  respon- 
!*lble  criminally  if  he  acts  In  self-defense 
from  real  and  honest  convictions  as  to  the 
character  of  the  danger,  induced  by  rea- 
sonable evidence,  though  he  may  be  mis- 
taken aa  to  the  extent  of  the  actual  danger. 

>Iahaffey  v.  Territory,  11  Okla.  213.  OR 
Pac.  342. 

(10<i21  On  a  prosecution  for  murder,  the 
lefeiise  beini;  self-defense,  the  court  charged 
'  hat,  if  dtveased  cursed  defendant,  and 
threatene^l  to  kill  him,  and  arose  from  his 
^eat,  and  put  his  right  hand  into  his  rlghr- 
land  ]iaiits'  fwickot,  defendant  had  a  right 
to  defend  himself  to  the  extent  of  taking 
life,  though  dcceaseil  In  fact  bad  no  pistol  In 
liis  pocket,  if  defendant  believed  his  life  In 
■hinger.  and  a  reasonable  man  wonld  have 
so  bellevcil.  Held  that  the  Instruction  was 
•oprect. 

Williams  r.  T'nited  States.  4  Ind.  Ter. 
2G0.  69  S.  W.  871. 
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(1904)  A  homicide  Is  Justifiable  by  one 
wlio  without  fault  is  attacked  by  another, 
where  l:e  has  reasonable  ground  for  appre- 
hending a  design  to  take  his  life,  or  to  do 
great  iKxlily  harm,  and  for  believing  the 
dimmer  Immineut,  and  that  such  design  wUl 
be  acconnillshed.  though  it  way  turn  oat  thni 
the  npi>earances  were  ftilse,  and  In  fact  there 
was  no  such  design  nor  any  dan};er  of  its 
nccouipliBbment 

Wells  V.  Territory,  1-1  Okla.  436.  78  Pac. 

m 

Where,  on  a  triai  for  niansliiushtor,  lU'- 
fendiiut  admits  firing  the  fatal  shot,  but  de- 
fends on  the  ground  of  self-defense,  the  facts 
must  be  siicb  that  the  jury  ciin  siiy  tbat  as 
a  reriKouMble  nian  defendant  bad  a  ground  for 
belief  that  he  was  tn  danger  of  losing  his 
life  or  sufTering  great  t>odlly  harm,  and  iiu 
instruction  that  defendant  must  have,  In 
good  faith,  thought  that  he  was  in  danger 
of  losing  his  life  or  sufTering  great  bodily 
harm,  and  tbat  he  had  renson  therefor.  Is  not 
erroneous. 

(1W»5)  Robinson  v.  Territory,  16  Okla. 
241.  sr.  Pac.  451,  (1906)  reversed  148 
Fed.  830. 

(liMl(i)  The  knowledge  of  defendant,  ac- 
cused of  murder,  derived  from  i>ersoiiaI  oh- 
serviition  of  the  violent  teniiier  of  the  de- 
ceimed,  and  his  liability  to  ntfcick  persons 
without  cause.  Is  to  be  considered  In  deter- 
mining the  rea.'ioniiblcness  of  tlie  iJanRer  ap- 
preliendeil  by  defendimt  and  from  which  he 
nilj-'ht  estlnnite  the  clmrncter  of  tlie  uttnck 
m:ule  uim>q  hlui.  and  what  it  would  be  neces- 
sary for  htm  to  do  to  guard  against  it. 

Sneed  v.  Territory,  16  Okln.  041,  86  Pac. 
70. 

(1!M>!)>  Where  defendant  was  an  armed 
tresinisser  ui)on  deceaseil's  preniisea,  if  de- 
cease<l  when  running  from  his  barn  to  bis 
bouse,  intended  to  arm  himself,  be  wiis  do- 
ing what  be  had  a  lawful  rlfrht  to  do  In  pro- 
tecting bis  borne  from  an  unlawful  assault, 
lieed  T.  Stiite,  2  Okla.  Cr.  589,  103  Pac. 
1042. 

(IfHK))    No  person  has  a  right  to  kill  an- 
other through  unfounded  fear  or  cowardice. 
Reed  v.  State,  2  Okla.  Cr.  r>Sf>.  103  Pac. 
1012. 

(inoo)  It  is  not  error  for  the  court  to  re- 
fuse to  give  an  Instruction  upon  the  law  of 
threats  In  n  murder  case  which  omits  to 
state  that,  before  the  right  of  self-defense 
would  arise  upon  threats.  It  must  api)e;ir 
from  the  evidence  tbat  tlie  decensed  was  then 
dolnp  some  act  Indicating  a  imritose  to  carry 
such  threats  into  exei-utlon. 

Rhea  v.  Territory.  3  Okln.  Cr.  230,  lOn 
Pac.  314. 

(1J)10)  For  Instructions  held  to  he  correct 
and  complete  and  applicable  to  the  facts  in 
a  prosecution  for  homicide,  see  opinion. 

Turner  t.  State,  4  Okla.  Cr.  164,  111 
Pac.  988. 


(1012)  To  constitute  the  defense  of  "Justi- 
fication," where  d  homicide  has  been  com- 
mitted, the  apprehension  of  danger  must  be 
founded  on  sutQcieiit  ciivumstances,  real  or 
apparent,  to  authorize  the  opinion  that  the 
felonious  design  then  existed. 

Nutt  V.  State,  8  Okla.  Cr.  266,  128  Pac. 
166. 

(1910)  The  law  [ilaces  too  high  an  esti- 
mate upon  human  life  to  Justify  it  being 
suufTed  out  by  a  mere  wbim  of  either  cow- 
ardice or  aneer,  and  where  there  Is  nothing 
in  the  f;icts  to  justify  the  accused  In  believ- 
ing, at  tlie  time  that  great  bodily  harm  or 
his  life  was  lu  imminent  iwril,  the  plea  of 
self-defense  is  of  no  nvnll. 

Rogers  v.  State.  12  Okln.  Cr.  456.  158 
Pac.  637. 

(1920)  Where  a  pleii  of  self-defense  is 
interposed  to  a  cburge  of  bonilcidc.  iincom- 
municated  threats  do  not  tend  to  mitigate  or 
Justify  a  hondcide,  unless  at  the  time  of  the 
killing  deceased  made  some  demonstration 
or  overt  net  towards  defendant  which  evl- 
ileuced  an  intention  to  carry  such  threats 
into  execution. 

Llddell  V.  State,  —  Okla.  Cr.  — ,  193 
Pac.  B2. 

(19l>l)  To  justify  a  killing  In  self-defense 
tlicre  must  he  a  reasomible  belief  on  the 
pnrt  of  tlic  defendant  that  he  Is  In  dancer 
of  losing  his  life  or  re<'eivinE  great  bodily 
harm  at  the  hands  of  tbe  deceased  and  such 
real  or  apparent  danger  must  be  real  at  tbe 
time  of  the  killing. 

Agent  V.   State,  —  Okla.  Cr.  — .  194 
Puc.  233. 

§64.   NeccBsity  of  act  in  general. 

(191S)    Certain  Instructions  on  tbe  law 
of  ttelf-defense  exaniineil,  and  held  erroneous 
and  prejudicial  to  tbe  defendant  In  this  ease. 
Brown  v.  State,  15  Okla.  Cr.  64,  175  Pac. 
66. 

§  fiS.   -  - — Duty  to  retreaL 

(19(XH  Where  the  deceased  has  sought 
out  the  prisoner  with  a  doHlly  we;iiK>n  for 
the  puriKJse  of  taking  his  life,  or  where  the 
prisoner  Is  violently  altacked  in  his  own 
house  or  in  a  place  where  he  has  a  right  to 
be,  or  where  he  is  assaulted  with  a  deadly 
weaiH>n,  and  he  has  not  provokeil  the  assault 
or  brought  on  the  difficulty,  he  Is  not  bound 
to  retreat,  but  has  a  right  to  stand  and  de- 
fend himself;  and.  If  the  necessity  arises 
for  taking  the  life  of  bis  adversary  In  order 
to  save  himself  from  great  bodily  Injury, 
sui-h  killing  Is  justifiable  on  the  ground  of 
self-defense. 

Kirk  V.  Territory,  10  Okla.  46.  60  Pac. 
797. 

(IDOl)  Where  a  person  Is  in  a  place  he 
h;is  a  rlL'lit  to  be,  and  is  not  the  aggressor 
In  bringing  on  the  conflict,  and  is  assaulted 
by  another  person  in  such  a  way  as  to  place 
him  In  danger  of  death  or  great  bodily 
harm,  the  i)erson  thus  assaulted  Is  not  botind 
to  retreat,  but,  on  the  contrary,  may  stand 
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his  grouDd,  and  repel  the  danger  In  which 
he  Is  pliiced  with  such  force  as  will  repel 
the  attack,  auJ  protect  his  person  from  great 
bodily  liami;  and  when  It  is  necessary  to 
protect  himself  from  a  tlendly  assault  or 
from  recehiug  great  bodily  harm,  even  to 
take  the  life  of  his  assailant 

Siahaffey  v.  Territory.  11  Okla.  213,  66 
Pac.  342. 

(1010)  For  Instructions  held  to  be  cor- 
rect and  complete  and  aiqillcnble  to  the  facts 
In  a  prosecution  for  homicide,  see  opinion. 

Turner  v.  State,  4  Okla.  Cr.  164,  111 
Pac.  988. 

(1011)  Wliere  one,  without  fault  him- 
Bolf,  lit  his  owu  lioiiie,  is  nttaclied  by  another 
in  such  a  nmmier  or  under  such  circum- 
stances as  to  furnish  rensonable  grounds  for 
apprehending  a  design  to  take  his  life  or  to 
do  him  some  great  bodily  harm,  and  there 
is  reasonable  ground  for  believing  the  dangei 
Imminent,  and  that  such  design  will  be  ac- 
comtHi^c»d,  and  the  person  assaulted  has 
reasonable  ground  to  believe,  and  does  be- 
lieve, such  danger  la  iumiiuent  he  may  act 
ui>ou  such  appearances,  and,  (without  re- 
treating, kill  his  assailant 

Mnlkey  T.  Sbite,  5  Okla.  Cr.  75,  113  Pac. 
532. 

Where  a  defendant  Is  at  a  place  where  he 
has  a  right  to  be,  and  he  Is  unlawfully  as- 
sailed, it  Is  error  to  Instruct  the  Jury  that 
he  should  have  retreated,  before  he  can  avail 
himself  of  the  right  of  self-defense. 

(1912)  Foster  V.  State,  8  Okla.  Cr.  139, 
126  Pac.  835;  (1912)  Fowler  v.  State, 
8  Okla.  Or.  130,  126  Pac.  831. 

§  66.   Manner  of  repelling  attack. 

(iai2)  An  instruction  which  reciuires  the 
accused  in  a  criminal  case  to  nie.TSure  the 
force  necessary  to  be  used  In  order  to  pro- 
tect himself  from  the  assjiult  of  anotber  per- 
son by  usinB  just  such  force  as  m:iy  be  nec- 
essary In  order  to  save  himself  from  receiv- 
ing great  bodily  injury,  and  no  more,  Is  er- 
roTieous  because  it  places  too  preat  a  bur- 
dai  upon  the  accused,  and  requires  him  to 
measure  the  force  necessary  with  entirely 
too  much  exactness;  since  no  one  Is  ca- 
llable in  the  heat  of  conflict  of  measuring 
the  exact  force  that  is  necessary  to  avert 
danger;  and  if  a  person  In  repelHug  an  at- 
tack exercises  reasonable  judgment  and  In 
good  faith  uses  only  such  force  as  is  ap- 
parently necessary  to  avert  such  danger,  he 
has  done  all  the  law  requires. 

Franks  v.  State,  8  Okla.  Cr.  71,  126  Pac. 
682. 

(1916)  A  persOQ  assaulted  is  Justified  in 
using  so  much  force  as  is  necessary  to  his 
defense;  and  to  repel  a  simple  assault  the 
person  assaulted  Is  not  authorlssed  to  at- 
tack his  assailant  with  a  deadly  weapon, 
and  he  is  not  Justified  In  doing  acts  calcu- 
lated to  destroy  the  life  of  his  assailant, 
unless  the  assault  is  of  such  a  character  as 
to  excite  his  fears,  as  a  reasonable  man, 
of  danger  to  life  or  great  bodily  harm,  and 


If  his  assailant  retreats  In  good  faith,  and 
he  pursues  and  kills  him  wKh  a  deadly 
weapon,  the  killing  can  not  be  Justified  on 
the  ground  of  s^f-defenae. 

5  67.  Purtnit  of  adversary. 

See  i  66. 

Gransden  v.  State.  12  Okla.  Cr.  417,  158 
Pac  157. 

(1J>21)  Where  deceased  brought  on  the 
difficulty,  but  in  good  faith  withdrew  there- 
from and  fled,  and  the  defendant  pursued, 
overtook,  and  inflicted  a  fatal  wound  upon 
the  deceased,  the  defendant  can  not  success- 
fully plead  self-defense. 

Smith  V.  State,  —  Okla.  Cr.  — ,  197  Pac. 
514. 

9  68.    Defense  of  another. 

(1894)  On  a  trial  for  assault  with  intent 
to  kill,  an  Instruction  that.  If  defendant  shot 
the  prosecuting  witness  while  the  latter  was 
in  the  act  of  striking  defendant's  brother 
with  a  hatchet,  defendant  was  Justifled  in 
his  act.  is  a  sufficient  iustruction  as  to  de- 
fendant's duty  to  defend  his  brother. 

Territory  v.  GatUff,  2  Okhl.  523.  37  Pac. 

(1S94)  A  brother  has  the  right  to  assault 
the  assailant  of  his  brother  in  defense  of 
the  brother,  when  he  believes  that  his  broth- 
er  will  suffer  great  injury  unless  he  disables 
iir  kills  the  assailant. 

Gatliff  T.  Territory,  2  Okla.  523,  37  Pac. 
800. 

(1912)  The  wife  has  the  right  to  act  in 
defense  of  her  husband  when  the  facts  and 
circumstances  of  the  case,  Judging  from  her 
standpoint  and  as  tbey  reasonably  appear 
to  her.  are  such  as  to  create  in  her  mind  a 
reasonable  apprehension  that  her  husband 
is  in  imminent  danger  of  twiug  killed,  or  re- 
ceiving serious  bodily  Injury  at  the  hands 
of  bis  assailant. 

Ciennuons  v.  State,  8  Okla.  Cr.  159.  128 
Pac.  704. 

(1919)    The  so-called  unwritten  law,  "the 
right  to  avenge  wrongs  done  a  female  mem- 
ber of  a  defendant's  family  by  killing  the 
wrong-doer,"  does  not  exist  in  this  state. 
January  v.  State,  16  Okla.  Cr.  166,  181 
Pac.  614. 

§  69.    Defense  of  habitation. 

<1913)  The  law  in  Its  humanity  will  not 
Justify  the  taking  of  life  to  repel  a  mere 
tresi)ass  or  invasion  of  the  home  without 
felonious  intent,  or  in  resisting  a  noufeloui- 
ous  assault;  but  a  man  who  is  without  fault 
may  repel  force  with  force  in  defense  of  his 
Iierson  or  habitation,  or  property,  against  any 
one  or  many  who  manifestly  intend  and  en- 
deavor with  viol^ce  to  commit  a  fdony 
thereon  or  therein;  and  in  snch  case  he  is 
not  compelled  to  retreat,  but  may  pursue 
his  adversary  until  he  finds  himself  out  of 
danger,  and,  if  in  the  conflict  between  them 
be  happens  to  kill  him,  such  killing  is  Justi- 
fiable. 

CoUegenia  t.  State,  9  Okla.  Cr.  426,  132 
Pac.  875. 
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A  man  bas  the  right  to  defend  hts  domi- 1 
cile  iigalnst  every  unlawfal  lavasloa,  nnd 
to  defend  bimself  and  tbose  wttbtn  It  against 
every  and  all  violence,  without  the  neces- 
sity of  retreat,  even  to  .the  extent  of  taking 
life,  if  it  be  actually  or  apparently  neces- 
BJiry  to  do  so  lu  order  to  inevent  the  com- 
mission of  a  felony  thereon  or  therein. 

(19J3)  CoUesenia  v.  State.  9  Okla.  Cr. 
42n.  132  Pac.  375;  (1914)  Armstrong 
V.  State.  11  Okla.  Cr.  159.  148  Pac. 
870. 

(1014)  "A  man's  house,  however  humble, 
is  Ills  castle;  and  his  castle  he  is  entitled  to 
l>rotei't  agiilust  Invasion;"  and  a  man  in  his 
own  habitation  has  a  right  to  resist  force 
with  force  and  re*iel  the  entrance  against 
his  will  of  one  whn.  in  a  violent  manner, 
attempts  to  enter  for  tlie  manifest  purpose 
of  assaulting  or  offeriuK  violence  to  him, 
or  to  inmates  under  bis  protecting  care,  even 
to  the  extent  of  taking  life,  if  It  be  actually 
or  api>arently  necessary  to  do  so  In  order 
to  prevent  such  unlawful  entrance. 

Armstrong  v.  State,  11  Okla.  Or.  150,  143 
Pac.  870. 

S  70.   Defense  of  property. 

(1907)  Mansf.  Dig.  |  1547  (Ind.  Ter. 
Ann.  Stat.  1899,  S  8!M»,  defines  Justifiable 
homicide  to  be  the  killing  of  a  human  being 
in  necessiiry  self-defense,  or  In  defense  of 
proi>ert,v  agulnst  one  intending  by  violence 
to  commit  n  felony.  Section  1665,  Mansf. 
I>!k.  (Ind.  Ter.  Ann.  Stat.  1809.  §  lOftS). 
makes  it  a  felony  for  any  person  to  wilfully 
or  maliciously  destroy  any  fence  or  other 
inclosnre.  Held  that  the  mere  pbiolng  of 
hi!4  band  by  decedent  on  a  post  not  for  the 
purpose  of  destroying  the  fence,  but  to  pull 
it  down  to  make  a  gap  through  which  he 
might  drive  his  cattle  into  the  field,  was  not 
a  felony  within  section  1065,  justifying  a 
killing  under  section  1547,  ettiieclally  where 
it  was  done  under  claim  of  right  known  to 
defendant. 

Drlpgers  \.  T'nited  States,  7  Ind.  Ter. 
752,  104  S.  W.  11G6. 

VI.  INDICTMENT  AND  INFORMATION. 

Conviction  of  offense  Included  in  Indictment. 

see  Indictment  and  Information,  S  116. 
Duplicity,  see  Indictment  and  Information, 

8  82. 

S  72.  ReqnititeB  and  iofficiency  in  general. 

(1896)  While  a  count  in  an  indictment 
containing  a  common-law  change  of  murder 
is  not  sufficient  under  Stat  189.S,  S  2078  (Wil- 
son's Rev.  &  Ann.  Stat  1903,  S  2167).  de- 
fining murder,  yet  as  every  common-law 
chaise  of  tuurder  embraces  some  one  of  the 
grades  of  manslaughter,  such  Indictment  is 
good  on  demurrer. 

Jewell  v.  Territory.  4  Okla.  53,  48  Pac. 
1075. 

(1806)  The  ordinary  common-law  charge 
of  murder  in  an  indictment  is  not  safflcient 
to  support  a  verdict  and  Judgment  for  mur- 
der under  Stat.  1883.  S  2078.  snbd.  1  (WU- 


son's  Rev.  &  Ann.  Stat  1903,  S  2167),  declar- 
ing that  homicide  is  murder  when  perpetrated 
without  authority  of  law.  and  with  a  pre- 
meditated design  to  effect  the  death  the 
Iierson  killed,  or  of  any  other  human  being. 
Jewell  V.  Territory.  4  Okla.  63,  43  Pac. 
1076. 

(1900)  An  Indictment  for  murder  Is  suffi- 
cient to  charge  a  defendant  as  principal,  un- 
der Stat  ISOS,  I  50H7  (Wilson's  Rev.  &  Ann. 
Stat  1!H>3,  §  r>a76),  abrogaUng  the  distinc- 
tion between  prlncijials  in  the  first  and  sec- 
ond degree  and  between  principals  and  ac- 
cessories before  tbe  fact  In  cases  of  felony, 
wliere,  after  stating  tbe  facts  constituting 
tbe  crime,  it  concludes  that  the  said  defend- 
ant was  then  and  there  feloniously,  without 
authority  of  law,  and  with  tbe  premetUtated 
design  to  effect  tbe  death  of  tbe  snid  per- 
son, present  aiding  and  abetting  the  mur- 
der aforesaid,  in  manner  and  form  as  afore- 
said to  do,  commit  and  perpetrate;  and, 
with  a  premeditated  design  to  effect  tbe  death 
of  tbe  said  jierson,  did  kill  and  murder,  con- 
trary to  the  form  of  the  sbitiites  in  such 
cases  made  and  provideii,  and  against  the 
peace  and  dignity  of  tbe  territory, 

Drury  v.  Territory,  9  Okia.  398,  60  Pac, 

(1900)  Where  an  indictment  for  murder, 
iu  addition  to  setting  forth  tbe  means  where- 
by the  murder  was  committed,  charges  that 
accused  did,  puriwsely,  unlawfully,  feloni- 
ously, and  with  malice  aforethought  and  with 
tlie  premeditatetl  design  to  effect  tbe  death 
of  deceaml,  kill  and  murder  him,  it  Is  suffl- 
cloit 

Perkins  v.  Territory.  10  Okla.  506,  63 
Pac.  860. 

(1900)  If  the  charge  in  tbe  indictment  la 
substantially  In  the  language  of  tbe  statute 
it  is  sutticient  and  the  language  used  should 
receive  Its  common  and  ordinarily  accepted 
meaning. 

I'erkins  v.  Territory,  10  Okla.  506,  63 
Pac  860. 

(1002)  While  It  Is  essential  that  every 
material  element  of  a  crime  shall  be  alleged 
in  an  Indictment  it  is  not  necessary  to  use 
the  exact  language  of  the  statute.  Words  of 
an  equivalent  Import  will  be  sufficient 

Smith  V.  Territory.  11  Okla.  656.  69  Pac. 
803 ;  Smith  v.  Territory,  11  Okla.  660, 
60  Pac.  806. 

(1002)  An  indictment  which  charges  that 
tbe  homicidal  act  was  committed  wilfully, 
feloniously,  purposely,  unlawfxdly,  and  of 
deliberate  and  premeditated  malice,  and  with 
a  design  to  effect  tbe  death  of  the  deceased, 
is  sufficient  to  charge  the  crime  of  munler. 
Smith  V.  Territory,  11  Okla.  656.  69  Pae. 
808. 

(1905)  Form  of  Indictment  charging  mur- 
der set  out  and  approved. 

Baystnger  v.  Territory,  16  Okla.  386,  82 
Pac  72a 
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(10(>5)  An  Indictment  for  murder  held 
sufficient  conipUnnce  witb  Wllaon's  Rev.  & 
Ann.  Stilt  ma.  it  5357.  535S.  5:t65.  provW- 
Inft  thiit  tbe  Imlictnieiit  must  contain  the  ti- 
tle of  the  act,  a  f>tatement  of  the  offense  in 
ordinary  lanffuiige,  nnd  be  direc-t  iind  certain 
ns  to  the  i)arty  charRed  and  the  offens* 
chiirRed,  wliere  it  can  not  lie  understood 
that  the  offense  wiia  comndttcil  within  the 
Jurisdiction  of  the  court  prior  to  the  flndinK 
of  tlie  indictment,  and  tlie  act  is  so  Ktatel 
that  the  court  can  not  pronounce  judgment 
on  the  conviction  according  to  the  lights  of 
the  case. 

Baysinger  v.  Territory,  15  Okla.  3S6.  82 
Pac.  728. 

(100T)  Where  the  charging  part  of  an 
indictment  for  murder  Is  in  one  sentence,  and 
the  wonl  "feloniously"  is  so  connecteil  with 
subsequent  iwrtions  of  the  sentence  as  to 
modify  tliem  by  a  fair  interpretntion.  It  is 
nnnecessarj-  to  repeat  the  word  in  connection 
with  each  act  constituting  the  crime;  but 
where  the  pleaders  use  words  to  describe 
the  intent  with  which  the  assault  was  made, 
the  words  "then  nnd  there,"  used  In  connect- 
ing the  infliction  of  the  mortal  wound  with 
a  felonious  intent,  will  be  interprete<l  to  refer 
to  the  time  and  place  merely,  and  not  as  a 
vehicle  to  carry  the  intent  with  which  the 
nasnult  was  made  tbrongh  the  indictment 
so  as  to  mndi^  the  intent  in  making  the 
mortal  wound. 

Wright  V.  T'nited  S^tates.  IS  Okla.  510. 
90  Pac.  732. 

(IWS)  An  indictment  stating  that  on  the 
IJtth  day  of  August,  1!KM,  in  a  certain  coun- 
ty of  the  territory.  C,  made  an  assnult  upon 
O.  with  intent  to  kill  nnd  murder  him;  that 
C.  then  and  tliere  unlawfully,  purposely,  and 
of  his  deliberate  and  premeditated  malice, 
with  Intent  to  kill  G.  with  n  certain  knife, 
cut.  stabbed,  nnd  niortally  wounded  (J,,  from 
which  G.  dieil.  Is  a  sufficient  charge  of  mur- 
der. 

Cavett  V.  Territory,  1  Okla.  Cr.  493,  9S 
Pac.  800.  102  Pac.  646. 

(WW)  All  objections  as  to  the  sufficiency 
of  nn  indictment  should  he  presented  by 
proper  motlona  before  the  defendant  pleads 
thereto;  and  when  the  defendant  enters  bis 
plea  of  not  guilty  and  wnita  until  after  the 
Jury  has  been  impaneled  and  sworn  nnd  then 
for  the  first  time  questions  the  sufficiency  of 
the  indictment  by  objecting  to  the  Introduc- 
tion of  testimony,  on  the  ground  of  such 
insufflclency,  the  objection  should  he  over- 
ruled. If  by  any  reasonable  construction  or 
intendment  the  Indictment  can  be  sustained. 
White  V.  State.  4  Okla.  Cr.  143.  Ill  Pac. 

imo. 

(1010)  For  an  Indictment  for  murder 
beld  to  be  good  as  against  the  objection, 
after  the  Jnry  had  been  sworn,  thit  It  did 
not  allege  facts  sufficient  to  constitute  an 
offense,  see  onlnfon. 

White  r.  State.  4  Okla.  Cr.  143.  Ill  Pac. 
1010. 


(1014)  For  an  information  charging  mur- 
der, approved  and  held  sufficient,  see  oplnimi. 
SelirJer  v.  State,  11  Okla.  Cr.  131,  145 
Pac.  308. 

{UH5)  An  information  for  murder,  which, 
.■ifter  alleging  venue  and  time,  chaises  that 
the  defendant  did  then  and  there  commit  the 
crime  of  murder,  and  which  eh:irges  thnt 
the  defendant  did  unlawfully,  wilfully,  and 
feloniously,  and  with  a  premeditated  design 
to  effect  the  death  of  one  H..  make  an  as- 
sault upon  the  said  H.,  with  a  shotgun 
then  and  there  had  and  held  in  the  bands 
of  the  said  defendant,  and  did  then  and  there 
with  said  Arearm  so  had  and  held  as  afore- 
^^!ild  unlawfully,  wilfully,  and  without  au- 
thority of  Inw,  and  with  a  premeditated 
ilesign  to  effect  the  death  of  the  said  H., 
fire,  fllioot,  and  discharge  said  shotgun,  beat. 
l)ruiKc.  and  wound  the  said  H.,  then  and 
there  Inflicting  certain  mortal  wounds  in 
ind  upon  the  said  H.,  of  which  mortal 
wounds  the  said  H.  did  then  and  there 
Instantly  die.  sufflciently  charges  the  crime 
)f  murder,  and  a  demurrer  thereto  was  prop- 
erly overruled. 

Bookman  t.  State,  12  Okla.  Cr.  41).  151 
Pac.  1074. 

(1918)  ^Information  for  murder  which  al- 
leged that  defendant  did  then  nnd  there  wil- 
ftdly.  unlawfully,  intentionally,  feloniously, 
without  nnthority  of  law,  and  with  premed- 
itated design  to  effect  denth.  shoot  another, 
•'tc.  held  to  sufficiently  charge  offense  of 
mnrder. 

Brantley  v.  State,  15  Okla.  Cr.  6,  175 
Pac.  51. 

(1919)  The  Information  in  this  case 
!)old  to  snffl<'ientlf  charge  the  crime  of  mur- 
der. 

January  v.  State.  16  Okla.  Cr.  166.  ISl 
Pac.  154. 

(lifJO)  The  information  for  manslaugh- 
ler  in  second  degree  by  gross  negligence  in 
liie  treatment  of  diseases  resulting  in  death, 
as  defined  by  Rev.  Laws  1910,  8  2325,  beld 
.sufficient. 

Barrow  v.  State.  —  Okla.  Or.  — .  188 
Pac.  351. 

§  73.   Deliberation  and  premeditation. 

(1806)  An  indictment  charging  that  the 
prisoner  unlawfully,  felonloudy.  wilfully, 
nnd  with  premeditated  malice  aforethought 
ired  the  fatal  shot  which  resulted  In  the 
le:ith  of  the  deceased.  Is  not  sufficient  to 
'■harsre  murder  under  Stat.  1803.  §  2078.  subd. 
1  (Wilson's  Rev.  &  Ann.  Stat.  1903.  5  2167>. 
ilefining  mnrder.  for  the  reason  that  K  is 
not  alleged  that  the  fatal  sihot  was  flred  with 
the  premeditated  design  to  effect  the  death 
of  the  deceased. 

Jewell  v.  Territory.  4  Okla.  53.  43  Pac. 
1075. 

(1806)  An  Indictment  which  charged  the 
niaklnir  of  an  assault  upon  the  deceased  with 
premeditated  malice  and  intent  to  kill,  and 
the  shooting,  striking,  and  penetrating  and 
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the  mortally  wounding  of  the  deceased,  all 
with  the  deliberate  und  iiremedltated  malice 
of  the  defendiint,  is  insufficieDt  to  sustala  a 
conviction  for  murder,  since  a  charge  that 
the  unlawful  acts  by  which  the  homicide 
wns  perpetrated,  and  the  killiug  itself,  were 
done  with  the  premeditated  design  or  Inten- 
tion to  effect  tlie  death  of  the  deceased,  is 
necessiiry. 

Holt  V.  Territory.  4  Okie.  76,  43  Pac. 
10^. 

(ISOT)  In  Oklahoma  an  Indictment  that 
does  charge  that  the  acts  by  which  the  kill- 
ing wns  itself  accomplished  were  not  perpe- 
trated by  the  accuseil  with  the  premeditateti 
desipn  or  Intent  to  effect  detith  ot  the  person 
killed  is  Insutncieut  to  support  a  conviction 
(if  murder. 

Wrl?ht  V.  Territory,  5  Okla.  78.  47  Pnc. 
1069. 

(JOOO)  An  imilctment  for  murder  which 
does  not  allege  either  In  words  or  substiincc 
that  the  rissuult  wa<)  commirteil  with  pre- 
nicditnted  dcslpn  to  effect  the  death  of  the 
de<-eaKPd  or  of  another  person,  was  held  to 
render  the  inillctiiieiit  bad  untler  the  cir- 
cuiiistinu'es  destTibed  in  the  indictment. 

Perkins  v.  Territory.  10  Okla.  54)fi.  03 
Pac.  S60. 

(11M)4)  An  indictment  for  nuinsliiuKhtei 
In  the  first  dp,sr('e  uniler  Stat.  lS!i:;.  5  20s6 
snhd.  2  (Wilson's  Rev.  &  Ann.  Stat.  1!>03. 
§  217ro,  must  tillet'G  that  the  Injury  was 
inflii-tod  either  in  the  heat  of  i)a8sion,  and 
in  H  cruel  and  unusual  mnnner,  or  in  bent 
of  i):ission  by  menus  of  n  dangerous  act. 
Marker  v.  Territory,  15  Okla.  22,  78  Pac. 
81. 

(1904)  An  Indictment  for  ninnler  under 
Stilt.  S  -.^i-s,  Biibd.  1  (Wllsdn's  Itev.  & 

Ann.  Stat.  11)03,  $  21C7).  nuist  allege  tlnit 
the  injury  was  inflictetl  by  defendant  with 
a  premeditated  design  to  effect  death. 

Barker  v.  Territory,  15  Okln.  22.  78  Pac. 
81. 

f  litOT)  An  intllctnieiit  for  nmnlcr  nml 
not  cbari-'e  the  offense  in  tlie  lanpuape  of 
tbe  statute  deflning  the  crime,  and  an  aver- 
ment tlijit  tlie  !ict  was  done  purposely,  of 
(U'iilicrnto  and  jirciiipditatdi  malice,  and  with 
intent  to  kill,  is  o<iuivalent  to  an  averment 
that  It  was  done  with  a  premeditated  de- 
sijrn  to  effect  death,  and  will  supixirt  a  con- 
victltm  for  murder. 

Wnlcher  v.  Territory,  IS  Ok!n.  n2S,  00 
Pac.  S87. 

(1010)  \n  indictment  or  information 
which  alleKes  that  the  defendant  shot  the 
diH-eascd  with  a  pun,  without  authority  of 
law.  and  with  a  premeditated  desiim  to  effect 
his  death,  and  that  the  death  of  the  deceased 
was  thereby  prorluccil,  sulHciently  charges 
the  offense  of  murder. 

Blair  v.  State.  4  Okla.  Cr.  8r>n.  Ill  Pac. 
1003. 

(1010)  It  Is  not  necessary  to  allege  In 
express  words  that  the  killing  itself  was 


committed  with  a  premeditated  design  to 
effect  death,  since  the  shooting  resulting  In 
death  constituted  the  killing. 

Blair  T.  State,  4  Okla.  Cr.  359,  111  Pac. 
1006. 

§  74.   Description    of   person    killed    or  as- 
Multed. 

Where  uu  indictment  charged  accused  with 
the  murder  of  It  need  not  also  allege  tliat 
she  w:)s  a  human  being. 

{IWS)  Johnson  v.  E^ate,  1  Okla.  Cr.  321, 
07  Pac.  1059;  (1010)  Fooshee  v.  State, 
3  Okla.  Cr.  666,  108  Pac.  554. 

(into)  In  nn  Indictment  for  the  murder 
of  one  person,  committed  with  a  prenielitated 
design  to  effect  the  deatli  of  a  dlfTei'ent  iier- 
8on,  it  is  not  necessary  to  allc;j;e  an  actual 
assault  uiwn  the  Iicrson  designated  to  be 
kiU(Hl  under  a  statute  deflning  "murder"  as 
tbe  killing  of  one  human  being  by  another, 
without  authority  of  law.  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
person  killed,  or  of  any  other  human  being. 
Fooshee  r.  State.  3  Okla.  Cr.  666,  lOR 
Pac.  654. 

9  75.   Means  or   inslramcnt,  and  manner  of 
use  thereof. 

(IM'S)  iuilictnicnt  which  clearly  and 

concisely  sets  forth  tbe  crimp  of  nnmler  in 
the  languape  of  the  statute  is  sulHcient:  and 
it  is  n<»t  necessary  to  allet-'e  in  the  indict- 
ment that  the  pistol  was  loaded,  or  that  the 
bullet  came  out  of  the  pistol. 

Stutsman  v.  Territory,  7  Okln.  400,  54 
Pac.  707. 

(ISO!))  Where  the  first  count  of  an  in- 
dictment for  murder  charged  the  killing  to 
have  been  doTie  with  a  gun,  and  the  fev- 
ond  count  nlleged  that  it  was  done  with 
a  iil«t<)].  the  so;'oni1  count  was  surplusage. 
Brown  V.  I'nited  States.  2  Ipd.  Ter. 
582,  62  S.  W.  56. 

(lO(iS)  An  indictment  charjring  murder 
with  a  |iiere  of  tw-o-Ineh  itlank  or  an  ax 
linudle  Was  not  defective  for  failure  to 
charge  that  they  were  deadly  weapons,  or 
to  give  their  size,  weisht,  or  dimensions. 
Johnson  v.  State.  1  Okla.  Cr.  321,  07 
Pac.  1059. 

(1912)  An  hidictment  or  information 
which  nllf^es  that  a  number  of  different  |>er- 
sfm»  who  were  coucemeil  in  the  commission 
of  an  unlawful  homicide  held  the  itlstol  in 
their  hands  and  fired  the  fatal  shot  is  suf- 
ficient without  stating  whk-h  one  of  said 
defendants  held  the  pistol  and  fired  the  fatal 
shot. 

Turner  v.  State,  8  Okla.  Cr.  11,  126  Pac. 
452. 

(1010)  An  information  chargins,  in  sub- 
stance, that  a  homicide  was  committed  by 

I means  of  a  <-ertaln  danzerous  wea|>on.  to  wit, 
a  ne<-k  yoke  of  a  wagon,  about  three  feet 
lorn:,  wbi'-h  they  and  each  of  them  then 
I  and  there  held  in  their  hands,  then  and 
[thereby  inflicting  upon  the  Imdy  of  the  de- 
ceased mortal  wounds,  charges  tbe  length 
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of  the  neck  yoke  and  not  the  length  of  the 
wapon,  and  that  the  defendants  held  the 
neck  yoke  and  not  the  wagon  in  their  hands 
when  they  struck  the  dec-eased  said  fatiil 
blowfi,  and  a  denuirier  tii  such  information 
on  the  ground  that  it  does  not  charge  an 
offense,  because  it  does  not  allege  "the  man- 
ner of  use,  the  size  of  the  neck  yoke,  and 
the  iilnee  upon  the  body  of  the  deceased 
which  was  beaten  and  wounded,"  was  prop- 
erly overruled. 

Buyer  v.  State.  16  Okla.  Cr.  388, 183  Pac. 
G20. 

i  76.   Wound  or  other  injury  causing  death. 
See  S  75. 

Iloyor  V.  State,  16  Okla.  Cr.  3S8,  183 
I'ac.  620. 

(llUJt)  Where  a  homicide  is  coniuiitted 
by  blows  inflicted  upon  the  liody  of  the  de- 
ceased with'  the  neck  yoke  of  a  wagon,  it  is 
not  necessary  to  charge.  In  iin  information 
for  such  homicide,  the  particular  parts  of 
the  body  of  tlie  deceased  uiwu  which  said 
blows  were  inflicted. 

Buyer  V.  State,  10  Okla.  Or.  38S.  183 
Pac.  620. 

i  77.   Death  from  injury,  and  place  and  time 

thereof. 

Where  the  indictment  fully  and  adequately 
states  the  county  In  which  the  alleged  crime 
was  coumdtteii.  held  to  be  sutficient,  and 
it  need  not  in  other  words  or  averments 
state  the  place  of  the  death  of  the  iwrsons 
killed. 

(1902)  I^e  V.  Territory,  11  OkUi.  448.  68 
Pac.  1134:  (19(12)  Albright  v.  Terri- 
tory, 11  Okla.  497,  09  Pac.  789. 

(1910)  An  inforniation  by  a  reference 
back  to  its  preceHllng  allegations  was  held 
suBlcieutly  to  allege  the  time  and  place  of 
death. 

Starr  v.  State.  4  Okla.  Cr.  128,  115  Pac. 
356. 

(1911)  Where  a  defendant  is  charged 
with  murder,  the  crime,  if  any,  is  complete 
wlieu  tlie  fatal  blow  is  struck  or  the  fatal 
sliot  is  fired,  and  the  dl»!trict  or  superior 
court  of  such  county  has  Jurisdiction  to  try 
the  offense ;  and  it  is  immaterial  whether 
or  not  the  deceaseil  died  in  such  county ;  and 
the  place  of  the  dejith  of  the  deceased  need 
not  be  allied,  and,  if  alleged,  such  allegiitiou 
Is  surplusage  and  need  not  be  proven  as 
alleged. 

Loyd  V.  State,  6  Okla.  Cr.  76,  116  Pac. 
059. 

5  78.  Commission  of  or  attempt  to  commit 
other  offense  or  unlawful  act. 
(1014)  An  unverified  motion  to  quash  an 
Information  for  want  of  a  preliminary  hear- 
ing was  Iield  iusutllcient.  whore  the  tran- 
script of  the  committing  miigistrute  showed 
that  defendant  waived  a  lu-elimimiry  exami- 
iintiou.  though  the  county  attorney  there- 
after caused  state's  witnesses  to  be  sworn 
and  examined. 

Quinton  v.  State,  10  Okla.  Cr.  620,  139 
Pac,  705. 


§  79.  AsBinli  with  intent  to  kilL 

(1M>4)  An  Indictment  charging  that  de- 
fendant attempted  to  commit  a  violent  in- 
jury on  the  prosecuting  witness,  and  then 
stilting  facts  constituting  assault  with  in- 
tent to  kill,  is  not  bad  (or  duplicity. 

Territory  v.  Gatllff.  2  Okla.  523,  37  Pac 
809. 

(1897 )  In  Oklahoma,  a  eouvletlon  of 
murtler  Is  not  supported  by  an  indictment 
which  does  not  charge  that  the  act  of  kill- 
ing was  done  with  the  premeditatcnl  intent 
to  kill. 

Wright  V.  Territory,  5  Okla.  78,  47  Pac. 
1060. 

(1904)  T'nder  Wilson's  Itev.  &  Ann.  Stat 
y.){':i,  §  5:S57,  riroviding  that  an  indictment 
must  contain  a  description  of  the  offense  In 
oriUnary  aud  concise  language,  and  8  5.365, 
suIhI.  0,  providing  that  the  indictment  is 
sufficient  if  it  can  be  understood,  if  the  act 
charged  as  an  offense  is  clearly  set  forth 
without  repetition,  an  indictment  charging 
that  defendant  with  a  shotgun  did  shoot 
the  "said  B.,  thereby  inflictiuK  upon  the 
Liody  of  said  B.,  certain  gunshot  wounds,'*  Is 
sufficient 

Heatley  v.  Territory,  15  Okla.  72.  78 

Pac.  79. 

(lOOf))  An  indictment  under  Wilson's 
Hev.  &  Ann.  Stat  1903,  S  2206,  charging  an 
assault  with  a  deadly  weai>on,  need  not  fui^ 
ther  allege  that  the  means  used  were  likely 
to  produce  death. 

Stewart  v.  Territorj-,  2  Okla.  Cr.  63.  100 
Pac.  47. 

(1910)  An  indictment  charging  that  the 
defendant  "did  unlawfully,  wilfullj'  and 
feloniously  attempt  to  shoot  one  W.  A.  Black- 
Imrn  with  a  flrearm,  to-wit.  a  six-shooter, 
which  he,  the  defendant,  then  and  there  had 
.md  lield  with  the  unlawful,  wilful  and 
felonious  Intent  of  him.  the  defendant,  to 
kill  the  said  W.  A.  Blackburn,"  is  not  defec- 
tive for  the  reason  that  It  fails  to  chai^ 
that  the  six-shooter  was  loaded  and  held  in 
the  defendant's  hand. 

Clark  V.  State,  —  Okla.  Cr.  — ,  106  Pac. 
803. 

(1910)  In  an  information  for  an  assault 
witli  intent  to  kill,  drawn  under  S  2307, 
Snyder's  Comp.  Laws  1009.  It  is  not  neces- 
sary to  allege  that  the  intent  to  kill  was 
felonious;  the  inforniation  alleging  that  the 
assault  was  intentional  and  wrongful. 

Moore  v.  State,  4  Okla.  Cr.  212.  Ill  Pac. 
822. 

(1910)  The  allegation  in  an  indictment 
or  information  that  the  defendant  shot  at 
another  with  a  pistol,  by  necessary  implica- 
tion avers  that  the  i>lstol  was  loaded. 

Ilowers  V.  Sbite,  4  Okla.  Cr.  32t>.  Ill 
Pac.  67r.. 

(1911)  T'nder  Snyder's  Stat,  1909,  S  2307, 
which  provides  tliat  "evorj-  person  who  at- 
tonijits  to  slioot  at  another  with  auy  kind 
of  a  flrearm,  air  gun  or  other  means  what- 
ever, with  Intent  to  kill  any  person,  or  who 
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commits  any  assault  and  battery  upon  an- 
other by  means  of  any  deadly  weapon, "etc., 
an  Indictment  for  an  attempt  to  shoot  an- 
other with  intent  to  kill  must  allege  the  act 
or  acts  done  by  the  accused  towani  the  com- 
mission of  the  crime. 

Clark  V.  State.  6  Okla.  Cr.  lOO,  116  Pac. 
200. 

(1013)  An  Information  cbargins  that  de- 
fendant, at  the  time  and  place  named  therein, 
"did  wilfully  and  feloniously,  with  a  certain 
dangerous  weapon,  to  wit,  a  pistol,  called  a 
revolver,  loaded  with  powder  and  ball,  fel- 
oniously make  an  assault  with  the  felonious 
Intent  to  then  and  there  kill,"  Is  Insufficient 
to  charge  the  crime  of  attempt  to  kill  as 
defined  by  Rev.  Laws  1910,  S  2336,  but  Is 
sufficient  to  charge  an  assault  with  a  danger- 
ous weapon  as  defined  by  Rev.  Laws  1010, 
1  2344. 

Nichols  V.  State,  10  Okla.  Cr.  247,  135 

Pac.  ion. 

(1919)  Information  for  "assault  with  In- 
tent to  kill  by  shooting  at  another,"  con- 
sidered and  held  sufficient 

Simmons  v.  State,  16  Okla.  Cr.  442,  177 
Pac.  626. 

(1019)  Where  an  information  charges  the 
offense  of  intentionnlly  and  wrongfully 
"shooting  at  another  with  a  pistol  with  intent 
to  kill  and  murder."  the  words  "and  mur- 
der" will  be  treated  as  surplusage,  where 
the  other  allegations  of  the  information 
dearly  and  distinctly  charge  the  offense  of 
assault  with  intent  to  kill  by  shooting  at 
another. 

Simmons  t.  State,  16  Okla.  Cr.  442,  177 
Pac.  627. 

}  80.   IsBnes,  proof,  and  variance. 

(1899)  In  a  prosecution  for  murder,  proof 
that  the  killing  was  done  with  a  pistol,  shot- 
gun, rifle,  musket,  or  any  kindred  weapon 
is  Bufflcient  to  sustain  an  indictment  charg- 
ing the  committing  of  the  offense  with  a 
gun. 

Brown  v.  United  States,  2  Ind.  Ter.  682, 

02  S.  W.  56. 

(1900)  Where  an  indictment  for  murder 
contained  an  averment  that  J.  was  shot  and 
killed  by  one  of  three  escaping  prisoners, 
but  which  one  was  to  the  grand  Jury  un- 
known, and  no  evidence  ii|x>n  the  subject 
was  offered  by  either  the  prosecution  or  de- 
fendant, the  verity  of  the  averment  of  want 
of  knowledge  by  the  grand  jury  was  pre- 
sumed, and  need  not  be  proved  by  the  prose- 
cution, in  order  to  sustain  a  conviction. 

Reeves  v.  Territory,  10  Oklft.  194,  61 
Pac.  828. 

(1010)  Tender  an  Infornutiou  for  man- 
slaughter ctaargiiw  the  death  of  the  deceased 
to  have  been  directly  produced  by  a  blow 
from  the  flst  or  foot  of  the  defendant,  a 
conviction  can  not  be  had  uiwn  proof  that 
the  deceased  was  knocked  down  by  the  de- 
fendant, and  was  killed  by  being  trampled 
upon  by  a  horse. 

Elliott  T.  State.  4  Okla.  Cr.  224,  111  Pac. 
820. 


(1910)  Where  the  allegation  Is  that  the 
accused  directly  Inflicted  the  fatal  wound, 
and  the  proof  shows  that  the  same  was  pro- 
duced by  some  other  different  and  ind^n- 
dent  agency  there  Is  a  fatal  variance. 

Elliott  v.  State.  4  Okla.  Cr.  224,  111 
Pac.  820. 

(1910)  Wiiere  the  Instrument  of  death 
alleged  and  that  proved  are  substantially  of 
the  same  character,  capable  of  inflicting 
practically  the  same  nature  of  injury  in 
substantially  the  same  manner,  there  is  no 
variance;  the  question  In  each  case  Iwing 
whether  the  nature  and  character  of  the 
injury  and  the  manner  and  means  of  Inflict- 
ing it  as  proved  Is  practically  and  substan- 
tially, though  not  identically,  the  same  as 
that  alleged. 

Elliott  V.  state,  4  Okla.  Cr.  224,  111  Pac. 
820. 

(1911)  Our  statute  deflning  murder  was 
intended  to  simplify  the  law  upon  this  sub- 
ject, and  make  it  plain  and  bring  it  within 
the  common  understanding  of  the  citizens  of 
the  state,  and  It  does  not  prescribe  a  role 
of  pleadU«,  but  it  Mtablishes  a  guide  to 
the  conduct  of  the  trial  prescribing  the  proof 
requisite  to  a  conviction. 

Holmes  V.  State,  6  Okla.  Cr.  641,  119 
Pac.  430. 

(1911)  Where  an  indictment  or  Informa- 
tion charges  a  defendant  with  murder  under 
the  first  subdivision  of  the  statute  (Snyder's 
Comp.  Laws  1909,  $  2268).  a  conviction  can 
be  had,  if  warranted  t»y  the  evidence,  under 
and  by  virtue  of  the  other  subdivisions  of 
the  statute. 

Holmes  v.  State,  6  Okla.  Cr.  641,  119 
Pac.  480. 

(1919)  Where  the  Information,  by  reason- 
able intendment  only,  charges  an  assanlt 
ifitb  int«it  to  kill,  and  the  proof  both  on 
the  part  of  the  state  and  the  defradant 
shows  that  a  battery  was  committed  in  ad- 
dition to  the  felonious  assault  upon  proper 
motion,  the  court  should  advise  Uie  jury  to 
acquit  upon  the  ground  of  variance  and  di- 
rect that  the  defendant  be  held  to  answer 
the  higher  offense. 

Harris  v.  State,  15  Okla.  Cr.  869,  177 
Pac.  122. 

(1919)  Where  an  information  charged  a 
defendant  with  murder  under  Rev.  Laws 
1910,  S  2313,  subd.  1,  a  conviction  may  be 
had.  if  warranted  by  evidence,  under  and 
by  virtue  of  the  other  subdlvisltms  of  the 
statute. 

Jones  v.  State,  16  Okla.  Cr.  647, 179  Pac. 
€19. 

(1921)  In  a  charge  for  murder  under 
Rev.  Laws  1910,  §  2313,  subd.  1,  the  Infor- 
mation may  charge  the  killing  to  have  been 
committed  with  a  premeditated  design  to 
effect  the  death  of  some  person  other  than 
the  one  killed,  and  It  would  not  be  a  fatal 
variance  to  prove  at  the  trial  a  premedi- 
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tated  design  to  effect  the  denth  of  the  person 
killed,  and  the  converse  of  this  proposition 
la  also  true. 

Agent  V.  State,  —  Okla.  Cr.  — ,  IW  Pac. 
233. 


VII.  EVIDENCE. 

(A)  PRESI'MPTIONS  AND  BTIRDBN  OF 
PROOF. 

I  81.  Intent. 

(1905)  One  is  presumetl  to  intend  the 
natural  consequences  of  bis  net. 

Regnier  v.  Terrltoiy,  15  Okla.  652,  82 
Pac.  509. 

(1010)  Upon  an  Indictment  for  Inten 
tlonally  and  wrongfally  shooting  at  a  per- 
son with  a  firearm  with  the  Intent  to  kill, 
the  pre8uni])tiou  that  the  Bhooting  wan 
wrongful  may  arise  from  all  the  facts  and 
circumstances  in  the  case ;  but  the  law  draws 
no  such  Inference  from  the  sole  fact  that  the 
weniioii  used  was  a  deadly  one. 

Bnrtell  r.  State,  4  Okla.  Cr.  135,  111 
Pac.  669. 

(1920)  An  intent  to  kill  may  be  presumed 
from  the  character  of  the  wenuon  used  and 
the  wounds  InBlcted. 

Garrison  v.  State.  —  Okla.  Cr.  — ,  197 
Pac.  517. 

i  82.  Malice. 

<1!>12)  Wiien  the  question  Is  as  to 
whether  or  not  a  defendant  charged  with 
assault  with  intent  to  murder  acted  uiwn 
antecedent  malice  or  fresh  provocation,  the 
law  will  presume  that  such  action  was  upon 
the  fresh  provocation,  unless  there  is  evi 
dence  tending  to  connect  sncb  antecedent 
malice  with  such  fresh  provocation. 

Clemmons  v.  State,  8  Okla.  Cr.  159.  12<> 
Pac.  704. 

S  83.    Deliberation  and  preparation. 

(1906)  In  a  prosecution  for  homicide,  it 
was  held  that  premedltiition  was  sufficiently 
shown  to  sustain  a  conviction  for  murder. 

Wllloughby  V.  Territory,  16  Okla.  577. 
86  Pac.  56. 

S  84.      Hatters  of  defense  in  general. 

(1001)  Where  one  accused  of  murder 
pleads  In  .defense  insanity  at  the  time  of 
committing  the  act,  the  burden  is  on  him 
to  introduce  sufficient  evidence  to  raise  a 
reasonable  doubt  of  his  sanltj-;  but,  when 
he  has  done  thiit  the  territory,  before  a 
conviction  can  be  had,  Is  required  to  prove 
his  sanity  beyond  a  reasonable  doubt 

Maas  V.  Territory,  10  Okla.  714,  63  Pac. 
960. 

S  8S.  Excnse  or  justification. 
See  i  64. 

Brown  v.  State,  15  Okla.  Cr.  64.  175 
Pac.  66. 

(1910)  Under  8  863.  Ind.  Ter.  Ann.  Stat. 
1899  (Mansf.  Dig..  8  1520),  to  make  a  prima 
facie  case  of  murder,  the  prosecution  is  re- 
quired to  establish  only  two  facts,  namely. 


the  death  of  the  deceased,  and  the  tact  that 
he  was  killed  by  the  defendant. 

Hawkins  v.  United  States,  3  Okla.  Cr. 
651.  108  Pac.  561. 

(1912)  Upon  a  trial  for  murder,  tbe 
commission  of  the  homicide  by  the  defendant 
being  proven,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  uiKtn  tbe  defendant,  unless 
tbe  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  tbat  the  de- 
fendant was  justidable  or  excusable. 

Ex  parte  Johns,  7  Okla.  Cr.  48S,  124 
Pac.  941. 

(1913)  In  a  prosecution  for  murder,  if 
tbe  state  proves  the  killing  witliout  tending 
to  show  that  tbe  offense  only  amounted  to 
manslaughter  or  showing  facts  sufflcicnC  to 
raise  a  reasonable  doubt  us  to  tbe  defend- 
ant's justiUcation  or  excuse,  the  unlawful- 
ness of  the  killing  Is  presented,  and  there- 
u]K>n  the  burden  shifts  to  tbe  defendant  to 
produce  ai^cient  testimony  to  raise  a  rea- 
sonable doubt  as  to  his  justification  or  ex- 
cuse. 

WUliams  T.  State,  9  Okla.  Cr.  20G.  131 
Pac.  179. 

(1914)  Under  Rev.  Laws  1910,  5  5902. 
where  accused  introduces  evidence  sufficient 
to  overcome  the  presumption  of  sanity,  the 
burden  of  establishing  his  sanity  is  on  the 
state. 

Ail)erty  v.  State.  10  Okla.  Cr.  616.  140 
Pac.  1025. 

(1914)  Under  Rev.  Laws  1910,  I  5902.  the 
burden  Is  on  accused  to  overcome  the  legal 
presumption  of  sanity  when  the  homicide 
was  committed,  by  evidence  which  is  suffi- 
cient to  raise  a  reasonable  doubt. 

AU>erty  v.  State,  10  Okla.  Cr.  616.  140 
Pac.  1025. 

(1916)  Under  Rev.  Laws  1910.  S  6902. 
the  presumption  of  sanity  must  be  overcome 
by  evidence  sufficient  to  rai.se  a  reasonable 
doubt  of  defendant's  snnlty  at  time  of  the 
commission  of  the  homicide. 

Smith  v.  State,  12  Okla.  Cr.  307.  155 
Pac.  699. 

(1918)  In  order  to  bring  a  homicide  with- 
in the  law  of  Justification  on  the  ground  of 
self-defeuse,  it  is  necessary  that  there  be 
some  probati%'e  facts  upon  which  the  jury 
could -legitimately  reach  this  conclusion. 
Garrett  v.  State,  15  Okla.  Cr.  48,  174 
Pac.  799. 

S  86.  Grade  or  degree  of  offense. 

(lOlO)  In  a  prosecution  for  homicide,  if 
the  state  establishes  the  fact  of  death  and 

that  deceased  was  killed  by  defendant  with- 
out disclosing  facts  sufficient  to  raise  a  rea- 
sonable doubt  of  homicide  or  of  defendant'a 
JustlHcatiou  or  excuse,  the  burden  shifts 
to  def*-iKlant  to  raise  a  reasonable  doubt  as 
to  the  degree  of  the  offense,  or  as  to  vhether 
lie  was  Justifiable  or  excusable. 

Hawkins  v.  United  States.  3  Okla.  Cr. 
CT)!,  108  Pac.  561. 


Digitized  by  Google 


W3  [2  Okla.  l>lg.] 


HOMICIDE,  Vll,  (B). 


191 


<B)  ADMISSIBILITY  IX  GENERAL. 

Dediirations  by  third  peraou  as  evidence, 

soe  Crimlnfll  I<nw,  i  234. 
Kvlilence  of  conspirators  and  codefcndants, 

Hee  Criminal  Law,  {  240. 
Hearsay  evidence  In  general,  see  Criminal 

I^w,  S  237. 
Uiilnlon  evidence,  see  Criminal  I^w,  II  252- 

204. 

riiotof;ni)ilis  tiB  evldeure,  see  Criminal  Iaw, 

5  249. 

Ilelevancy  of  evIileiK-e  In  Keueral,  see  Crim- 
inal Law.  S  196. 

Ites  Kestne.  see  Criminal  Ijiw.  |S  19S-202. 

Self-serving  declarations,  see  Criminal  I^w, 
S  234.  -4], 

1 87.  Intent,   malice,   deliberation  and  pre- 
meditation. 

S  88.   ■  Previoas   threats   and  expresuoos 

of  ill-will  by  accused. 
(190tj)  Where  threats  are  relied  upon  as 
ground  for  reasonable  apprehension  of  dan- 
ger, it  is  proper  to  ndmit  any  evidence  tend- 
ing to  show  the  chtiracter  thereof,  and  which 
tends  to  add  to,  or  detract  from  them. 

Price  V.  State.  1  Olila.  Cr.  358.  98  Pac. 
447. 

(1909)  Where  It  is  clearly  shown  that  the 
defendant  was  the  aggressor,  and  there  is 
no  pretense  thnt  the  deceased  was  about  to 
carry  the  threats  into  execution,  or  that 
the  defendant  had  reaaonable  grounds  to  be- 
lieve, and  did  belle^'e  that  such  was  the 
case,  evidence  of  such  threats  by  deceased, 
although  communicnted  to  the  dcfeudnnt,  is 
inndiuisstble. 

Keed  V.  State,  2  Okla.  Cr.  589.  103  Pac. 
1042. 

(1911)  In  order  to  entitle  the  state  in  a 
criminal  jirosecution  for  murder  to  introduce 
pr<H>f  of  threats  made  by  some  third  person, 
for  tlie  purpose  of  binding  the  defendant.  It 
must  be  made  clear  tliat  the  declaration  or 
atatement  containing  the  threat  was  made 
In  the  presence  and  bearing  of  tbe  person 
douKht  to  be  bound,  and  was  such  a  declar- 
ation, and  made  under  such  circumstances, 
as  called  for  serious  admission  or  denial  on 
his  part. 

Gibbons  v.  State,  5  Okla.  Cr.  212,  115 
Pac.  129. 

(1911)  When,  in  a  criminal  action,  testi- 
mony sought  to  be  introduced  for  the  pur- 
pose of  proving  threats  by  implication,  shows 
that  the  person  whom  it  seeks  to  bind  re- 
proved the  third  party  for  making  such  state- 
ment, and  in  no  way  acquiesced  in  or  ap- 
proved such  action,  it  Is  not  admissible,  and 
should  not  be  allowed  to  go  to  the  Jury. 
Gibbons  r.  State,  6  Okla.  Cr.  212,  115 
■Pac.  129. 

S  89.   Character  and  habits  of  parties. 

(1902)  Where  a  homicide  has  been  com- 
mitted In  an  encounter,  and  it  does  not  ap- 
pear which  was  the  aggressor,  and  setC-de- 
fense  Is  pleaded,  the  character  of  the  deceased 
as  a  Tlolrat  man  may  be  shown  as  indicat- 


ing that  it  was  he  who  brotight  on  the  con- 
flict 

Williams  v.  United  States,  4  lud.  Ter. 
289.  09  S.  W.  S71. 

(1906)  On  trial  for  murder,  where  the  de- 
fense is  Justifiable  homicide,  evidence  by  de- 
fendant that  deceased  on  tbe  evening  of  the 
homicide  bad  had  a  dlfflcuHy  with  another 
from  nn  Invitation  by  deceased  to  drink 
with  him,  whereuiwn  deceased  threw  snch 
other  and  attempted  to  shoot  him,  but  was 
prevented  from  doing  so  by  blm,  is  compe- 
tent to  show  {he  disposition  of  deceased  and 
to  prove  his  violent  temper,  his  viciousness, 
and  disposition  to  use  a  gun. 

Sneed  v.  Territory,  16  Okla.  641,  86  Pac. 
70. 

S  90.  Personal  relations  of  parties. 

(1919)  In  the  trial  of  a  homicide  case^ 
the  fact  that  the  deceased  left  surviving 
him  a  wife  and  two  children  Is  not  germane 
to  any  issue  in  the  case,  and  evidence  there- 
of sltould  not  be  admitted  against  the  ob- 
jection of  the  defendant. 

Burton  V.  State,  16  Okln.  Cr.  602,  185 
Pac.  842. 

§  91.  Motive. 

(18i(7)  Where  the  pi-osecutlon  relies  for  a 
conviction  upon  circumstantial  evidence  alone 
the  admlsslou  of  testimony  of  witnesses  aa  to 
the  conduct  and  acts  of  the  deceased  to  show 
a  motive  upon  the  part  of  the  accused  for  the 
killing  is  prejudicial  error  where  it  does 
not  appear  that  such  acts  and  conduct  of 
the  deceaBe4l  were  brought  to  the  knowledge 
of  the  accused. 

Son  V.  Territory,  5  Okla.  526,  40  Pac. 
903. 

(1902)  It  is  competent  for  the  prosecu- 
tion to  show  that  the  deceased,  a  few  hours 
before  the  killing,  had  a  large  pockethook 
in  his  possession,  and  that  Immediately  after 
he  was  killed  It  was  found  missing,  to  show 
a  motive  or  purpose  ft>r  the  commission  of 
the  crime. 

Smith  V.  Territory,  11  Okla.  669,  69 
Pac.  806. 

(1904)  111  treatment  and  previous  as- 
saults are  admissible  to  prove  motive  in 
case  of  homicide: 

Wells  v.  Territory,  14  Okla.  436,  78  Pac. 
124. 

(1905)  In  a  prosecution  for  murder,  facts 
so  closely  connected  and  interwoven  with 
the  final  tragedy  as  to  form  a  chain  of  facts 
tending  to  show  a  motive  and  to  disclose 
facts  sought  to  he  proven  are  admlspfble  in 
evidence. 

Cannon  v.  Territory,  1  Okla.  Cr.  4<X>,  99 
Pac.  622. 

(1908)  Where  there  la  evidence  of  threats 
to  kill  defendant  and  thnt  deceased  had 
fired  the  first  shot  In  the  fatal  difficulty,  it 
was  error  to  refuse  to  allow  defendant  to 
prove  that  the  deceased  was  under  Indict- 
ment for  arson  for  burning  defendant's  bam. 
and  that  defendant  was  a  witness  against 
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deceased  on  the-charge  of  arson;  since  such 
evidence  was  Hdmlsslble  upon  the  ground  that 
it  tended  to  show  motive  on  tbe  part  of  de- 
ceased to  kill  defendant,  and  on  the  further 
ground  that  it  gave  additional  weight  to  the 
threats  made,  as  ground  of  reasonable  ap- 
prehmaion  of  danger  on  tbe  part  of  de- 
fendant. 

Price  T.  State,  1  Okla.  Cr.  358,  98  Pac. 
447. 

<1!)13)  In  a  trial  for  tbe  murder  of  a  girl, 
evidence  of  the  relations  between  decensed 
and  defendant,  tbat  defendant  attempted  to 
have  an  abortion  performed  on  deceased,  and 
that  he  had  become  estranged  from  his  wife 
is  admissible  to  prove*  motive. 

MUIer  V.  State,  9  Okla.  Cr.  255.  131  Pac. 
717. 

(1013)  On  the  trial  of  a  woman  chareed 
with  the  murder  of  her  had!>and,  evldmce 
showing  tbat  she  was  in  love  with  another 
man  uud  bad  illicit  relations  with  him.  Is 
admissible  to  show  motive. 

Brown  v.  State,  9  Okla.  Cr,  382,  132 
Pac.  SB». 

(1916)  Where  the  husband  attemjrts  to 
explain  his  unseemly  relations  with  a  woman 
whom  he  was  engaged  to  marry,  on  the 
ground  that  be  and  his  wife  had  for  years 
had  a  mutual  agreement,  that  when  bis  child 
reached  the  age  of  twelve,  he  should  obtain 
a  divorce,  and  tbat  in  anticipation  of  ob- 
taining the  divorce  when  the  child  was  twelve 
he  courted  this  woman,  and  expected  to 
marry  ber  In  September,  It  was  held  that 
a  letter  written  by  the  wife  on  August  3d, 
prior  to  her  death  on  August  30th,  which 
shows  that  she  had  no  thought  of  a  divorce 
proceeding,  or  even  suspected  that  the  time 
had  come  when  she  should  surrender  her 
place  as  a  wife  to  another  woman,  is  com- 
petent to  show  her  frame  of  mind,  and  to 
rebut  the  husband's  statement  as  to  tbe  an- 
ticipated divorce, 

Borah  v.  State,  12  Okla.  Cr.  540, 100  Pac. 
2rr. 

S  92.   Threat,  preparstione,  and  previous  at- 
tempts. 

(1902)  Statements  and  declarations  by 
defendant  concerning  the  deceased,  a  short 
time  before  the  homicide  and  immediately 
thereafter,  are  admissible  on  behalf  of  the 
prosecution  to  show  the  feeling  of  defend- 
ant toward  deceased. 

Smith  V.  Territory,  11  Okla.  669,  69  Pac. 
806. 

(1902)  In  a  prosecution  for  homicide, 
where  self-defense  is  pleaded,  previous  threats 
not  communicated  are  admissible  under  some 
clrcumatances  to  show  that  deceased  brought 
on  the  conflict  and  that  defendant  acted  In 
self-drfense,  where  it  is  doubtful  as  to  who 
was  the  aggressor. 

WUlIams  V.  United  States,  4  Ind.  Ter. 
289.  69  S.  W.  871. 


(1912)    The  modem  rule  is  to  admit 
generic  threats  or  threats  directed  toward  a 
class  and  leave  their  weight  for  tbe  Jury. 
McDaniel  t.  State.  S  Okla.  Cr.  209,  127 

Pac.  ssa 

1 93.   Circomstances  preceding  act. 

(1900)  In  a  prosecution  for  murder, 
where  defendant  pleaded  that  the  kUling. 
which  occurred  at  defendant's  "cider  Joint," 
was  in  self-defense,  testimony  of  a  witness 
tbat  deceased  went  Into  the  cider  Joint  oa 
witness*  invitation,  to  get  a  drink,  was  ad- 
missible, both  as  part  of  the  res  gestae,  and 
as  tending  to  show  tbat  deceased  did  not 
enter  as  an  aggressor. 

Watkins  V.  United  States,  3  Ind.  Ter. 
281,  54  S.  W.  819. 

On  a  trial  for  murder,  the  testimony  of  a 
witness  as  to  a  fight  between  himself  and 
deceased  a  short  time  before  the  homicide 
was  properly  excluded. 

(1905)  Robinson  v.  Territory.  16  Okla. 
241.  85  Pac.  461,  reversed  (1906)  148 
Fed.  830. 

(1906)  Upon  a  trial  for  murder,  where 
It  appears  that  the  injuries  were  Inflicted 
by  a  certain  kind  of  instrument  or  weapon, 
evidence  that  the  defendant  tiad  such  weapon 
In  his  possession  before  the  killing  is  ad- 
missible. 

Morgan  v.  Territory,  16  Okla.  680,  8S 
Pac.  718. 

It  is  comi>etent  in  a  case  of  homicide  to 
put  in  evidence  the  conduct  actions,  and 
general  demeanor  of  a  defendant  before  tbe 
killing,  tOT  the  purpose  of  inoving  tbat  he 
was  armed  and  In  a  vicious  humor,  provided 
such  conduct  is  so  near  the  time  of  tbe  homi- 
cide that  It  tends  to  show  the  state  of  mind 
of  tbe  defendant  at  the  time  of  the  killing. 
(1910)   Williams  v.  State.  4  Okla.  Cr. 
523,  114  Pac.  1114;  (1912)  Hampton 
V.  State,  7  Okla.  Cr.  728.  123  Pac.  571. 

(1912)  In  a  case  of  homicide,  or  assault 
with  intent  to  murder.  It  is  competent  to  in- 
troduce evidence  of  tJie  conduct  acts,  and 
general  demeanor  of  the  defendant  before 
the  crime  for  the  purpose  of  proving  that  he 
was  armed  and  In  a  vicious  mood,  provided 
such  conduct  is  so  near  the  time  of  the 
homicide  or  assault  that  It  tends  to  show 
tbe  state  of  mind  of  the  defendant  at  the 
time  of  the  killing  or  assault,  but  it  Is  not 
competent  to  Introduce  evidence  of  any  con- 
duct of  appellant  so  far  removed  in  point 
of  time  as  not  to  shed  any  light  upon  the 
case  upon  trial. 

Clemmons  v.  State,  8  Okla.  Cr.  159,  126 
Pac.  704. 

(1912)  In  the  trial  of  a  person  charged 
with  murder,  it  is  error  for  the  trial  court 
to  admit  evidence  tending  to  establish  the 
fact  that  the  person  at  whose  house  tbe 
homicide  occurred  did  not  request  the  ac- 
cused to  do  certain  acts  which  he  had  a  tight 
to  do,  whether  In  bis  own  home  or  In  tbe 
home  of  another. 

Tnmbull  v.  State,  8  Okla.  Cr.  460,  128 
Pac.  748. 
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( 1016)  For  testimony  Improperly  ad- 
mitted by  the  trinl  court  over  objections  of 
plaintiff  In  error,  sec  opinion. 

Reams  v.  State.  12  Okla.  Cr.  363.  157 
Pae.  273. 

<1016)  Upon  the  trial  of  a  person  ctaarged 
with  marder,  proof  of  the  relationship  exist- 
ing iKtween  such  person  nnd  his  spouse  Is. 
as  a  general  rnle.  Inadmissible. 

Reams  r.  State,  12  Okla.  Cr.  363.  157 
Pae.  273. 

S94.   Nature   of   act   and   atlenduit  drcnin- 
•tancea  in  general. 

(1005)  On  trial  of  one  charged  with  hom- 
icide, where  there  is  conflicting  evidence  as 
to  whether  deceased  had  an  open  pocketknife 
In  his  hond  when  he  was  shot  by  defendant, 
it  is  not  error  for  the  state  to  show  that 
within  a  short  time  after  decensed  was  shot 
a  closed  pocketknife  was  found  In  his  (lOcket. 
Bnysinger  v.  Territory,  15  Okla.  386,  82 
Pae.  728. 

(1012)  The  character  of  the  place  where 
a  homicide  was  committed  Is  a  part  of  the 
res  gestae,  and  may  ne  proven  upon  the 
trial. 

Fowler  v.  State,  8  Okla.  Cr.  130;  126 
Pac.  831. 

S  95.   Means  or  instroment  used. 

Kvidenre  of  the  flndinj;  of  weapons  at  or 
near  the  scene  of  an  assault  with  Intent  to 
kill,  subsequent  thereto,  which  are  appar- 
ently connected  with  and  tend  to  explain 
the  crime.  Is  admissible. 

(1920)  Prultt  T.  Stnte,  —  Okla.  Cr,  — , 
187  Pac.  926;  (1920)  Pmltt  v.  State. 
—  Okla.  Cr.  — ,  190  Pac.  8W. 

S  96.   Subsequent    incriminating    or  excnlpa* 
tory  circomstances. 

(1004)  In  a  prosecution  for  homicide, 
testimony  that  the  wife  of  deceased  and  de- 
fendant slept  together  at  the  former's  house 
after  the  killing  was  admissible. 

Gardner  t.  United  States,  5  Ind.  Ter. 
150,  S2  S.  W.  704. 

(1013)  In  u  prosecution  for  murder,  tes- 
timony that  other  parties  jointly  indicted 
with  the  defendant  had  been  hanged  by  a 
mob  was  Improperly  admitted. 

Washmood  v.  T'nlted  States,  10  Okla. 
Cr.  254,  136  Pac.  184. 

}497.  Incriminaliog  othen. 

(1015)  Evidence  offered  to  show  possible 
motive  on  the  part  of  the  stepfnther  to  take 
the  lives  of  his  stepchildren,  without  showing 
or  offering  to  show  some  overt  act  on  his 
part  towards  the  commission  of  the  crime 
charged  against  the  defendant,  is  not  ad- 
missible, since  it  would  not  reasonably  tend 
to  establish  the  defendant's  Innocence. 

Irvln  v.  State,  11  Okla.  Or.  301.  146  Pac. 
463. 

(1915)  The  offer  by  the  defendant,  on 
trial  for  the  murder  of  a  child,  to  show  that 
the  stepfather  of  the  child  was  the  father 
of  an  illegitimate  child,  and  that  he  Intended 
to  leave  bis  wife  and  live  with  the  mother 


of  his  Illegitimate  child,  was  held  to  have 
been  properly  excluded,  since  it  would  not 
rea^tonably  tend  to  establish  the  defendant's 

Innocence. 

Irvin  V.  State,  11  Okla.  Cr.  301,  146 
Pac.  453. 

(1915)  Where  on  a  trial  for  murder,  the 
defendant,  for  the  purpose  of  showing  that 
the  stepfnther  of  the  victim  may  have  com- 
mitted the  crime,  and  for  the  purpose  of 
showing  motive,  offered  to  prove  that  he  and 
his  wife  had  sepanited.  at  which  time  he 
took  with  hlni  the  proi>erty  of  his  wife; 
that  lie  remiihiefl  away  from  his  wife  until 
all  the  money  had  been  squandered;  that  he 
then  returne<i  to  her.  because  he  hoped  to 
profit  by  her  children's  estate :  and  that  he 
knew  the  income  from  the  property  of  his 
stepdnugbter  was  fTiOO  per  month;  and  the 
defendant  also  offered  to  prove  that,  for  some 
time  prior  to  the  mnrder.  the  stepfather 
was  intimate  with  a  woman  other  than  bis 
wife,  this  offer  having  been  made  upon  the 
court  sustaining  objections  to  qneFtlons 
asked  on  the  cross-examination  of  the  step- 
father as  a  witness  for  the  state,  and  all 
the  ■  evidence  offered  on  this  line  was  ex- 
cluded, It  was  belli  uot  proper  cross-exami- 
nation, nnd  that  the  evidence  offered  was 
l>roperly  excluded. 

Irvln  V.  Sfcite,  11  Okla.  Cr.  301,  146 
Pac.  453. 

§  98.  Insanity. 

On  trial  for  murder,  where  the  defense 
is  Insanity,  It  is  permissible  to  Introduce  evi- 
dence as  to  the  condition  of  his  mind  both 
before  and  for  a  reasonable  period  after 
that  time,  to  show  his  mental  condition  at 
the  time  of  the  homicide.  ■ 

(ISKIl)  Queennn  v.  Territory,  11  Okla. 
261.  71  Pac.  218;  (1()03)  judgment  af- 
firmed 100  IT.  S.  548,  47  I^  ed.  1176, 
23  Sup.  Ct.  762. 

( 101 7 )  Where  one  accused  of  murder 
pleads  insanity,  the  state  can  prove  that 
immediately  after  the  homicide  he  armed 
himself  and  left  the  vicinity,  as  tending  to 
contradict  his  defense. 

Yarbrouffh  v.  State,  13  Okla.  Cr.  140.  162 
Pac.  678. 

(1918)  Upon  a  question  of  the  inaanl^ 
of  a  defendant  charged  with  murder,  evi- 
dence of  bis  acts,  conduct,  nnd  declarations 
so  far  as  they  relate  to.  are  connected  with, 
or  illustrate,  or  afford  material  evidence  of, 
his  mental  condition  at  the  time  of  the  homl- 
clile.  is  adiniflsible;  nnd  written  communica- 
tions, as  well  as  oral  conversations,  tending 
to  show  his  Insanity,  are  admissible;  but 
there  must  be  a  reasonable  discretion  In  the 
trial  court  to  restrict  such  evidence,  and  to 
exclude  it  when  It  is  not  entitled  to  any 
logical  effect  upon  the  question  of  his  men- 
tal condition  at  the  time  of  committing  the 
act  charged ;  however,  a  defendant  can  not 
make  substantive  evidence  In  bis  own  favor 
by  proving  self-serving  declarations  or  writ- 
ten statements  out  of  court,  under  the  claim 
tbnt  the  same  would  afford  ground  for  argu- 
ment that  be  waq  ip.s^ne,  ftod  thus  make  his 
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defense  of  insanity,  without  bein):  subjected  i  tlie  reason  that  uo  sncb  office  is  authorized 


to  croNs-exnmlnation  as  a  witness  In  his  own 
behalf. 

lieei!  V.  State.  14  Okla.  Cr.  C.j1.  174  Pac. 
SCO. 

( l!t2<l)  Where  there  is  evidence  tpnding 
to  sliow  defendant's  insanity  just  prior  to 
and  lit  the  time  of  the  eoinmlsyion  of  the 
liondcide.  ft  Is  conijietent  for  defendant  to 
testify  eouceruinK  statements  nnd  admissions 
made  to  him  l)y  deeeaseti  relative  to  de- 
ceased's Immoral  conduct  with  the  wife  of 
the  ilefenilnnt,  ami  also  of  defendant's  iKtr- 
Minal  knowledge  of  such  Ininioral  conduct, 
as  tending  to  show  actuating  cause  of  de- 
fendant's alleged  insanity.  It  la  also  com- 
IK'tent  and  admissible  as  tending  to  show 
provocation. 

Steeley  v.  State,  —  Oitla.  Cr.  — ,  187 
Pac.  821. 

S  99.  Intoxication. 

See  i  4. 

TuWiy  V.  StJite,  15  Okla.  Cr.  496,  178 
I'ac.  401. 

Kee  S42. 

Besldrs  v.  State.  14  Okla.  f'r.  5T.S,  174 
I'lic.  577. 

Chambers  v.  State.  10  Okla.  Cr.  m.  182 
Pac.  714:  CoUler  v.  State,  —  Okla. 
Cr.  — ,  ISO  Pac.  063. 

(1016)  Involuntary  Intoxication  Is  no  de- 
fense or  excuse  for  the  conimissifm  of  crime, 
but  in  a  prosecution  for  murder  may  be 
considered  by  the  Jury,  only  for  the  pur- 
i)oKe  of  determinim:  whether  or  not  the  ac- 
cused, at  the  time  of  tlie  homicide,  was 
capable  of  formiii!;  and  entert;ifning  a  pre- 
uiedltJited  design  to  effect  death. 

Perry  man  v.  RtHte,  12  Okla.  Cr.  500,  150 
Pac.  1)37. 

S  100.   Passion  and  provocatioii. 

(UMW)  Where,  on  a  triai  for  assault  with 
intent  to  kill,  defendant,  to  niitignte  the 
olTense,  tcsliflHl  tltat  he  made  the  :tssault 
bwause  of  an  insult  offereil  to  his  wife, 
it  was  competent  to  show  the  true  relations 
between  defendant  and  bis  wife. 

Caples  V.  .State,  3  Okla.  Cr.  72.  104  Pac. 
4fl3. 

S  101.   Excuse  or  juEtlfication  in  general. 

(1011)  On  the  trial  of  a  person  on  a 
charge  of  murder,  evidence  tending  to  show 
that  the.  decciisfd  had  made  threats  against 
the  defendant  is  coniiwtent  and  should  be 
admitted,  when  the  Issue  of  self-defense  is 
presented,  and  rejection  of  such  testimony 
is  error;  but  such  ermr  ma.r  be  cured  by 
the  court  later  during  the  trial,  by  allowing 
the  testimony  to  he  Introduced. 

Offitt  V.  State,  6  Okla.  Cr.  48,  113  Pac. 
554. 

§  102.   Exercise  of  authority  or  duty. 

(ISO!))  Where  the  eviden<-e  shows  that 
defendant  kilted  deceased  wlille  trying  to 
arrest  him,  and  while  imriiorting  to  act  as 
a  dejmty  constable,  it  is  not  error  to  ex- 
clude what  punmrts  to  be  a  commission  to 
act  OB  a  constab)^  svhere  it  is  a  nulUty  for 


by  law. 

Helms  V.  I'ulted  States,  2  Ind.  Ter.  606, 

52  S.  W.  60. 

(is<»;>)  In  a  prosecution  for  mui*der,  proof 
tliiit  accuseil  believed  that  he  was  acting 
as  a  deputy  constable  and  was  in  possession 
of  what  puri>orted  to  be  a  commission  as 
such  was  i>roperly  admitted  In  evidence. 
Helms  T.  I'nited  States,  2  Ind.  Ter.  685, 
52  S.  W.  60. 

(ISirt))  In  a  prosecution  for  assault  with 
intent  to  kill,  evidence  by  the  prosecutiiig 
witness,  a  deputy  marshal,  who  had  a  war- 
rant for  defendant's  arrest  on  a  charge  for 
ns.HRuU  with  intent  to  kill,  that  some  time 
l)rIor  to  the  assault  he  had  been  searching 
for  defendant  and  his  associates;  that  they 
did  not  stay  in  one  place  for  a  very  long 
time;  that  tbey  went  under  assumed  names; 
that  he  heard  of  their  committing  other 
fehinles.  for  which  he  desired  to  arrest  them; 
and  that  another  deputy,  who  was  with  him, 
bad  a  warrant  for  defendant's  arrest  for  rob- 
bing a  jiost  office, — Is  admissible  for  the  par- 
|K>se  of  throwing  light  upon  the  conduct  of 
tlie  complaining  witness  and  his  posse,  where 
the  assault  was  made  In  resisting  arrest.  Un- 
der a  claim  by  defendant  that  the  marshal 
was  acting  In  a  violent  and  unlawful  man- 
ner. 

Jennings  v.  Ignited  States,  2  Ind.  Ter. 
670,  53  8.  W.  456. 

§  103.  Seif-defenK. 

§  104.   In  general. 

(I1I11)  An  officer  on  trial  for  murder 
growing  out  of  an  attempt  to  serve  civil  and 
crhuinal  process,  when  the  issue  of  self- 
defense  is  raised,  is  entitled  to  introduce 
proof  tending  to  show  that  deceased  had 
conindttetl  a  crime,  and  the  result  of  serv- 
ing such  process  would  be  to  place  In  the 
hands  of  the  officers  the  evidence  of  such 
offense,  for  the  purpose  of  throwing  light 
on  the  transaction  and  tending  to  show  ani- 
mosity or  hostility,  nnd  who  was  probably  the 
aggressor  in  the  difficulty. 

Gibbons  V.  State,  5  Okla,  Cr.  212,  U5 
Pac.  129. 

(1011)  Where  an  officer  on  trial  for  mur- 
der growing  out  of  an  attempt  to  serve  a 
process,  introduced  proof  tending  to  show 
that  deceased  had  committed  a  crime,  the 
stnte  can  not  show  that  the  deceased  was 
advised  to  commit  such  offease  by  a  pub- 
lic officer  or  other  person,  for  the  purpose 
of  ndniniizing  the  effect  of  the  proof;  since 
the  rule  liniits  the  proof  that  the  state  Is 
entitletl  to  Introduce  for  this  purpose  to 
such  as  the  deceased  would  ha\-e  Introduced 
in  his  defense  had  he  been  on  trial  charged 
with  the  offense. 

Gibbons  V.  Stote.  5  Okla.  Cr.  212.  116 
Pac.  129. 

( 101 7 )  Where  one  accused  of  mnrder 
pleads  self-defense,  the  state  can  prove  that 
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immediately  after  homicide  he  armed  himself 
and  left  vicinity,  as  tending  to  contradict  bia 
defense. 

Yarbrough  r.  State.  13  Okla.  Cr.  140. 

162  Pac.  era 

{ lOS.   ■  Character   and   habiu   of  person 

killed  or  assaulted. 

(1010)  In  a  prosecution  for  murder,  evf- 
df>Dce  that  the  deceased  had  the  reputation 
of  being  a  [>ersou  who  insulted  and  slandered 
'  women,  is  not  comiietent. 

Blrdwell  v.  United  States,  4  Okla.  Cr. 
472,  113  Pac.  205. 

(Iflll)  The  linowledge  of  the  defendant, 
derived  from  personal  observation  of  the  de- 
ceased's propensity  to  attack  persons  with- 
out cause.  Is  an  important  circumstance  in 
determining  from  the  stiindpofnt  of  the  de- 
fendant the  reasonableness  of  the  danger 
Hpprehcn'led  by  him.  nnd  from  which  the 
defenilant  might  estimate  the  conduct  of  the 
deceased,  the  character  of  the  attack  made 
mum  him.  and  what  he  might  expect  from 
his  nKsailant.  as  well  ns  thnt  which  he  might 
at  the  moment  deem  ne<'essary  to  guard  him- 
self against 

Mnmey  v.  State.  5  Okla.  Cr.  75,  113  Phc. 
532. 

(1911)  Where,  in  a  homicide  case  the  de- 
fense is  Justlflnhit!  homicide  in  self-defense, 
evidence  was  oifercd  on  hehalf  of  the  de- 
fendant to  prove  particular  instances  of  vio- 
lence and  quarrelsome  conduct  on  the  part 
of  the  deceased,  these  acts  of  violence  and 
misconduct  belmr  known  to  tlie  defendnnt. 
It  WHS  licM  competent  for  the  puriK>se  of 
showing  the  disiHisitinn  of  the  deceased  to 
become  violent  without  provocation,  nnd  as 
teniling  to  show  his  condition  of  mind  and 
violent  tcmiier  on  such  occasions,  and  his 
disi>osition  to  nsc  deadly  weapons. 

Mulkey  v.  State.  5  Okla.  Cr.  73,  113  Pac. 
532. 

(1011)  In  a  prosecution  for  homicide, 
where  the  defense  Is  Justifiable  homicide  in 
self-<lefenBp.  and  there  Is  evitlence  tending 
to  establish  such  defense,  it  is  comiietent 
for  the  defendnnt.  upon  being  examined  a.s 
a  witness  In  his  own  hehiitf.  to  testify  ttiat 
the  deceased  was  in  the  habit  of  carrying 
a  pistol. 

Mulkey  v.  State,  5  Okla.  Cr,  75.  113  Pac. 
632. 

(ir)12)  Where  the  issue  of  self-defense 
is  raiseil.  and  the  defendant  offers  evidence 
of  threats  made  by  the  deceased  against 
him.  which  thrents  were  communicated  to 
the  defendant  prior  to  the  homicide,  such 
threats  are  admissit)le  In  evidence  without 
first  proving  they  were  actually  made  by  the 
ileceascd,  upon  the  ground  that  a  person  is 
always  Justified  in  acting  npon  reasonable 
apprehension  of  danger,  and  that  It  is  im- 
material as  to  whether  the  damfer  is  real 
or  only  apparent,  provided  only  that  he  acts 
in  good  faith  (Morris  v.  Territory.  1  Okla. 
Cr.  617,  99  Pac.  760,  101  Pac.  Ill,  and 


White  T.  State,  4  Okhi.  Cr.  357,  111  Pac. 
1010,  cited  and  reaffirmed). 

Rogers  v.  State,  8  Okla.  Cr.  226,  127  Pac, 

365. 

(1921)  Before  evidence  of  siieciflc  acts  of 
violence  on  the  part  of  the  deceased  toward 
third  persons,  in  a  homicide  case  where  self- 
defense  is  pleaded,  is  competent,  a  predicate 
must  l)e  laid  by  offering  to  show  by  the 
defendant  thnt  he  had  laiowIo<1ge  of  such 
8i)ecifle  acts  prior  to  tbc  commission  of  the 
homidilc.  Where  no  such  showing  is  made, 
nnd  the  entire  defense  of  self-defense  Is 
based  upon  the  acts  and  conduct  of  the  de- 
ceased at  the  time  of  the  homicide  was  com- 
mitted, the  aliogod  error  of  the  trial  court 
in  excluding  evidence  of  spedfie  acts  of  vio- 
lence toward  other  persons  Is  not  prejudicial- 
ly erroueons. 

Elliott  v.  State,  —  Okla.  Cr.  — ,  194  Pac. 
207. 

.  (1921)  Where.  In  a  homicide  case,  self- 
defense  is  plearled,  and  there  is  evidence  to 
siipiKUt  sdiiie  specific  nets  of  violence  on  the 
|iart  of  the  (Iwcascd  iiiny,  if  known  to  the 
defendnnt  T"'ior  to  the  iioniicido.  be  shown 
in  evidence. 

Klliott  V.  State,  —  Okla.  Or.  — ,  194  Pac. 
267. 

5106.   Previous  qnarrels  and  ill  feeling. 

(191-1)  Where  the  issues  in  a  homicide 
cose  arc  bnned  upon  the  contention  that  the 
idaintiff  in  error  acted  in  his  neces.sary  self- 
liefense  from  actual  and  impending  danger, 
proof  of  statements  made  by  the  deceased 
relative  to  remote  dilficulties  which  he  had 
had  with  others  are  not  proiicrly  admissible, 
at  lei!st  when  there  Is  no  contention  based 
u|)on  niH>ai'(^nt  danger,  and  when  the  state's 
case  must  stand  or  fall  ujion  the  homicide 
iielng  established  as  a  deliberate,  unwar- 
ranted, and  premeditated  murder,  the  pnr- 
I)ose  of  this  character  of  testimony  in  all 
cases  being  limited  to  a  proper  and  well- 
defined  sphere. 

Seigler  v.  State,  11  Okla.  Cr.  131,  146 
Pac.  308. 

S  107,   Previous  threats  by  person  killed 

or  assaulted. 

Sec  8  57. 

Smith  V.  State,  —  Okla.  — ,  174  Pac. 
1107. 

See  S63. 

I.iddel  V.  State,  —  Okla.  — 193  Pac. 

r>2. 

(IJMKt)  Defendnnt.  a  railroad  brakeman, 
shot  and  kilietl  deceased,  a  boy  12  years 
of  iige.  from  the  caboose  of  the  train  on 
which  defendnnt  was  employed,  as  It  was 
Iinssing  through  a  certain  town  Just  at  dark. 
Defendant  clatmod  that  as  he  was  sitting  In 
the  caboose  he  was  struck  by  a  stone,  and 
that  another  stone  was  thrown  against  the 
caboose,  and  tbat  he  shot  without  seeing  any 
one,  for  tbe  purpose  of  scaring  the  stone 
throwers.  Hold  that,  the  government  hav- 
ing Introduced  decease<l's  dying  de<*laration 
that  he  threw  no  rocks  against  the  train 
and  did  nothing  to  provoke  the  difficulty  or 
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Justify  the  killing,  it  was  error  to  exclude 
evidence  that  deceased  had  previously  ap- 
proacbed  witness  and  tried  to  induce  him 
to  pather  rotks  and  "rock  the  freight  trains" 
of  the  roid  on  wlileh  defendant  was  em- 
ployed, as  they  passed  through  the  town, 
and  had  stated  that  be  (deceused)  was  go- 
ing to  "rock  hell  out  of  the  brakies  (meaning 
brakemen)  as  they  passed  through,"  because 
some  of  them  would  not  let  him  ride  on 
freight  trains. 

BurrouKhs  v.  rnlte<l  States,  6  Ind.  Ter. 
164,  00  S.  W.  8. 

(1009)  Threats  made  by  a  third  person 
against  defendant  are  not  admissible  until 
some  evidence  has  been  Introduced  which 
would  give  the  defendant  redsonahle  ground 
to  believe  that  such  third  person  was  acting 
with  the  deceased  In  a  common  design  to 
injure  or  kill  defendant 

Morris  v.  Territory,  1  Okla.  Cr.  617. 
90  Pac.  760. 

(1909)  Where,  on  a  trial  for  murder,  self- 
defense  ts  interiMtsod,  It  was  error  for  the 
court  to  exclude  testimony  of  deceaaed's  wife 
as  to  the  declarations  of  the  deceased  a 
short  time  before  the  killing,  to-wit.  "If 
Mrs.  Mahoney  (daughter  of  accused)  ever 
interferes  with  yoo  again,  if  you  don't  whip 
her,  I  will  whip  you,  and  will  then  attend 
to  the  man"  (meaning  defendant),  since  ac- 
cused is  entitled  to  the  l)eneHt  to  be  derived 
from  the  threat  of  deceased  against  him. 

Green  v.  I'nited  States,  2  Okla.  Cr.  S5, 
101  Pac.  112. 

When  threats  are  admissible  In  evidence, 
the  fact  that  they  were  commnuicated  to  the 
defendant  may  be  testltle<1  to  by  the  defend- 
ant or  any  other  person  who  heard  them  so 
communicated,  and  it  is  not  ne^-essary  for 
the  defendant  to  prove  that  as  a  matter  of 
fact  snch  threats  were  actually  made. 

(1009)  Morris  v.  Territory,  1  Okla.  Cr. 
617.  99  Pac.  760;  (1910)  Wlilte  v. 
State,  4  Okla.  Cr.  143,  111  Pac.  1010. 

(1010)  When  objecfitms  to  a  question  are 
sustained.  If  It  Is  desired  to  reserve  the 
question  as  to  the  competency  of  the  testi- 
mony sought  to  be  introduced,  for  the  de- 
termination of  this  court,  the  record  must 
contain  sonio  sliowinc:  as  to  what  the  tosti- 
mony  of  the  witness  wouM  have  been  had 
he  been  permitted  to  nnswer  the  question; 
otherwise  this  court  can  not  determine  as 
to  whether  the  <lofendant  has  been  Injured 
by  the  ruling  of  the  trial  court. 

White  V.  State,  4  Okla.  Cr.  143,  111  Pac. 
1010. 

(1910)  Where  counsel  desii-e  to  incoriwr- 
atc  in  the  record  what  they  expected  to 
prove  by  a  witne!=s.  if  he  had  t>een  per- 
mitted to  answer  a  question  to  which  objec- 
tion had  been  sii-rtnincd.  it  is  iiinmjjier  for 
counsel  to  make  an  oral  statement  in  the 
presence  of  the  Jury  as  to  ubat  they  expect 
the  testimony  to  be;  they  should  redme  the 
statement  of  such  testimony  to  writing  and 
hand  it  to  the  trial  Jndge.  and,  if  he  is  in 
doubt  as  to  Its  admissibility,  the  Jury  should 


lie  withdrawn  and  the  court  should  hear 
what  the  actual  teiitimony  of  the  witness 
would  be,  and  this  ahould  appear  in  the 

record. 

White  V.  State,  4  Okla.  Cr.  143,  111  Pac. 

1010. 

( lyiO)  Threats  made  by  the  deceased 
iiculiirit  a  defendant  are  not  admissible  in 
evidence  when  there  t^  no  testimony  pre- 
-enting  the  Issue  of  self-defense. 

White  V.  State,  4  Okla.  Cr.  143,  111 
Flic.  1010. 

(1010)  On  a  trial  for  murder,  where  the 
l>leu  is  self-defense,  and  where  there  is  some 
cviden^-e  other  than  threats  tending  to  8ni>- 
port  the  plea,  proof  of  threats,  communi- 
cated and  uncommunlcated,  is  admissible;  ttie 
latter  as  a  ciiTUmstance  to  l>e  considered  in 
ronnoctlun  with  all  the  other  evidence  in 
the  case  In  determining  the  sttite  of  de- 
ceased's feeling  toward  the  defendant  and 
who  was  the  probable  aggressor  In  the  fatal 
iUfficulty.  and  for  no  other  purpose;  the 
former,  not  only  for  that  purpose,  but  also 
ns  a  circunistance  in  determining  what  the 
rlefendant  might  reasonably  have  appre- 
!tended  from  the  overt  acts  and  demonstra- 
tions of  tile  deceased,  if  he  made  any,  at 
the  time  of  the  fatal  difficulty. 

Saunders  v.  State,  4  Okla.  Cr.  264.  Ill 
Pac.  965. 

(1910)  Proof  of  bare  threats  made  by 
the  deceased,  either  communicated  or  uncom- 
munlcated, will  not  mitigate  a  homicide; 
and  such  proof  is  not  admissible  at  all  unless 
there  is  first  introduced  some  evidence  other 
than  that  of  the  threats  themselves  tending 
to  show  that  the  deceased  at  the  time  be 
w»s  killed  was  making  some  overt  act  or 
demonstration  which  furnished  the  defend- 
ant reasonable  cause  to  believe  that  he  was 
in  danger  of  being  killed  or  of  receiving 
great  bodily  harm  at  the  hands  of  the  de- 
ceased. 

Saunders  v.  State,  4  Okla.  Cr.  264,  111 
Pac.  965. 

(1910)  Upon  a  charge  of  murder,  where 
the  killing  Is  admitted,  evidence  of  the  gen- 
eral reiJiitntion  of  the  decenat-d,  whether 
communicated  or  uncommuulcnted,  are 
neither  relevant  nor  material,  unless  some 
evidence  Is,  first  introduced  tending  to  show 
that  the  defendant  acted  In  his  real  or  ap- 
parent necessary  self-defense  in  committing 
the  homicide. 

Ex  parte  Fraley,  4  Okla.  Cr.  91,  111 
Pac.  662. 

(1912)  Where  the  issue  of  self-defense  is 
raised  in  a  murder  case.  It  is  competent  for 
the  defendant  to  offer  evidence  of  threats  to 
do  him  injury,  made  by  the  deceased  and 
hostile  demonstration  made  toward  bim  by 
the  deceased  or  others  acting  with  him. 
whether  defendant  was  aware  of  such  don- 
onstratlons  or  not. 

Foster  V.  State.  8  Okta.  Cr.  139.  126 
Paa  835. 

(1912)  Communicated  thrrats  are  admis- 
sible In  evidence  for  the  purpose  of  sbowios 
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the  defendant's  state  of  mind  toward  tbe 
deceased  at  the  time  of  the  bomlcide,  and 
also  to  show  the  fact  and  reiisonableness  of 
defendant's  apprehension  of  vioience  at  the 
hands  of  the  deceased;  and  if.  therefore, 
the  defendant  has  received  information  from 
a  reliable  source  that  the  deceased  has 
threatened  his  life,  or  to  inflict  serious  bodily 
injury  upon  him,  the  effect  of  this  depends 
alone  upon  the  Informatton  received,  and, 
80  far  as  the  rights  of  appellant  are  con- 
cerned, It  is  Immaterial  as  to  wtiether  or  not 
the  thrents  were  actnally  made. 

Rogers  V.  State,  8  Okla.  Cr.  226, 127  Pac. 
365. 

(1914)  Threats  are  not  materinl  until  it 
Is  flrst  shown  tbat,  at  the  time  of  tbe 
homicide,  accused  acted  in  self-defense. 

Foster  T.  State,  11  Oltla.  Cr.  25.  141 
Pac.  449. 

(1918)  Evidence  In  tbls  case  examined, 
and  held;  If  it  be  admitted  tbat  the  de- 
fendant was  without  fiiult  in  brinitlng  on 
the  homicide  still  under  his  own  statement 
of  facts  surroundins  the  killinp  there  was 
no  overt  act  or  hostile  demonstration  on 
tbe  part  of  the  deceased  so  as  to  justify 
the  admission  of  evidence  showiuK  previous 
threats  and  misconduct  on  the  part  of  tbe 
deceased  against  the  defendant. 

.Smith  V.  State.  14  Okla.  Cr.  250, 174  Pac. 
HOT. 

(lOlS)  Wbere  tbe  elements  of  self-defense 
enters  into  homicide  cases,  it  is  the  duty  of 
tbe  trial  court  to  admit  evidence  of  tbreats 
and  other  misconduct  on  tlie  part  of  the 
(It'ceJised  toward  the  defendant  uniler  proper 
instructions  to  tbe  jury  covering  the  law  of 
self-defense.  And  this  would  be  true  if  there 
was  any  doubt  as  to  who  was  the  aggressor 
at  the  time  of  the  killing. 

Smith  V.  State.  14  Okla.  Cr.  250,  174 
Pac.  HOT. 

(1920)  When  tbe  undisputed  facts  clearly 
show  that  a  defendant  committed  an  un- 
wiirrnnted  and  unprovoked  assault  and  took 
tlie  life  of  de<'eased  without  an,v  overt  or  un- 
lawful demonstration  of  hof;tlIlty  upon  the 
part  of  deceased,  it  is  not  error  for  tbe 
trial  court  to  exclude  evidence  of  previous 
threats  made  by  deceased  against  defend- 
ant. 

Taylor  v.  State,  —  Okla.  Cr.  — ,  186  Pac. 
243. 

{1!>21)  Alleged  thrents  made  by  a  third 
I)er80n  against  the  defendant,  and  not  com- 
municated to  the  defendant  prior  to  the  com- 
mission of  the  homicide,  are  inadmissible  in 
evidence  in  a  case  where  the  defendant 
claims  to  have  killed  the  deceased  in  self- 
defense,  mistaking  the  deceased  for  such 
third  person,  there  being  no  evidence  of  a 
conspiracy  between  such  third  person  and 
tbe  deceased  to  kill  tbe  defendant  or  to 
do  him  serious  bodily  harm,  or  any  concert 
of  nctlon  between  such  third  person  and 
the  deceased  at  the  time  of  the  commission 
of  tbe  homicide,  or  any  other  evidence  tend- 
ing to  connect  such  tbird  person  with  tbe 


deceased,  or  tending  to  connect  tbe  deceased 
with  any  alleged  uncommunicated  threats. 
Agent  V.  State,  —  Okla.  Cr.  — ,  194  Pac. 
233. 

S 108.   PrevioQB  hoetile  acts  or  condact 

of  person  killed  or  assaalted. 

(1906)  On  a  prosecution  for  assault  with 
Intent  to  kill,  where  defendant  claims  self- 
defense  and  some  evidence  is  Introduced 
tending  to  show  that  such  was  tbe  nature 
and  character  of  bis  acts,  it  Is  then  com- 
petent for  defendant  la  corroboration  of  such 
evidence  and  to  show  the  feeling  existing 
between  defendant  and  the  prosecuting  wit- 
ness to  introduce  other  evidence  to  show 
that  the  prosecuting  witness  hiid  a  short 
time  before  tbe  allece<l  assault  committed 
an  assault  on  defendant  with  a  deadly 
weapon  and  attempted  to  do  him  bodily  harm, 
where  the  evidence  tends  to  show  tliat  at 
tbe  time  of  the  alleged  assault  the  person 
assaulted  had  in  bis  posi^ession  a  weapon 
similar  to  tlmt  with  which  the  previous  as- 
sault was  committed. 

McHugh  V.  Terrltorj-.  17  Okla.  1,  86 
Pac.  433. 

(1907)  That  tw6  or  tbree  days  before 
an  assault  on  prosecutor  with  intent  to  kill 
by  defendant  prosecutor  and  others  made  an 
unprovoked  attack  on  defendant  with 
weapons  would  nut  justify  such  assault, 
lirosecntor  at  tbe  time  of  the  assault  on 
him  nmking  no  attjick  on  defendant,  and 
it  was  not  error  to  exclude  evidence  thereof. 

lioper  V.  United  States,  7  Ind.  Ter.  185, 
104  S.  W.  584. 

(1912)  Where  the  Issue  of  self-defense 
Is  iirescnted  by  tbe  evidence,  testimony  of 
lirevious  aswiults,  attacks,  and  attempts  to 
injure  the  defendant  by  the  decert!=od  are 
admissible  in  evidence,  and  have  far  greater 
probative  for<-e  than  any  threats  made  by 
tbe  deceased  against  the  defendant  could 
have  had  (Sneed  v.  Territory.  16  Okla.  641, 
S6  Pac.  70;  McHugh  v.  Territory.  17  Okla. 
20.  80  Pac.  433;  Mulkey  v.  State.  5  Okla. 
Cr.  96,  113  Pac.  352,  cited  and  reafHrmed; 
Kansas  v.  Scott,  24  Kans.  68;  Kussell  v. 
State.  11  Tex.  Ajip.  291,  cited  and  approvetl.) 
Rogers  v.  .State,  8  Okla.  Cr.  226,  127 
Pac.  365. 

(1912)  Where  the  Issue  of  self-defense 
was  raised  by  the  testimony,  it  was  error 
for  tbe  trial  court  to  refuse  to  allow  the 
api)ellant  to  prove  that  some  time  prior  to 
tbe  fatal  difliculty  he  met  the  deceased  on  the 
public  road,  the  deceased  riding  in  a  buggy 
and  the  appellant  on  horseback,  and  that 
the  deceased  jumped  out  of  the  buggy  and 
rushed  at  appellant;  that  appellant  turned 
his  horse  and  attempted  to  run  away,  where- 
upon tbe  deceased  gral>bed  the  tail  of  ap- 
[tellant's  coat  and  bung  on  to  it;  and  that  In 
appellant's  efforts  to  escape  from  deceased 
his  coat  tail  was  torn  from  bis  body  and 
left  in  tbe  hands  of  the  deceased. 

Rogers  v.  State,  8  Okla.  Cr.  226,  127  Pac 
365. 
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(1919)  Wbere  In  a  liomictde  cnse  self- 
defense  Is  pleaded,  speciflc  acts  of  violence 
on  the  pert  of  the  deceased  towards  others 
than  the  defendant  niny.  If  known  to  the  de- 
fendant prior  to  the  homicide,  be  shown  in 
evidence. 

Mathews  v.  State.  Ifl  Okia,  Or.  466,  184 
Fhc.  468. 

8 109.   AggreB»ion  or  provocation  of  at* 

tack  by  accmedL 
See  198. 

Steeley  v.  State,  —  Oklu.  Cr.  — .  187  Pac. 
821. 

(IIKK))  Where,  in  a  nrosecution  for  homi- 
cide, the  killiitt:  i»  lulaiitted,  and  self-(lefeii8<' 
Is  [ileaded,  and  the  iirinclpiii  fact  in  contro 
vcrsy  is  as  to  wlio  was  tlie  agpiessor.  any 
evidence,  however  remote,  which  tends  ti; 
Hhuw  thiit  one  or  the  other  was  the  ngKresaor 
is  comiwtent. 

Wiitkius  V.  Tnlted  States,  S  Ind.  Ter. 
281.  54  S.  W.  819. 

(1912)  In  tlie  trhil  of  a  (wrson  chargeil 
with  mnnler,  when  tlie  question  as  to  wlui 
was  the  ajryre'^sor  In  the  fatal  difflculty  be- 
comes material  to  the  issues,  tlie  state  ol' 
mind  of  tlie  decenscd  nt  the  time  of  the 
lionddde  nud  immediately  iirlor  thereto  witlj 
reference  to  tlie  nccnaed  may  bei'oiiie  mate 
rial,  and  when  it  docs,  testimony  tending  t<> 
establish  a  hostile  state  of  mlud  and  mental 
attitude  on  the  part  of  the  deceased  toward 
tlie  accused  f.hould  be  admitted. 

Turnlnill  v.  State.  8  Okln.  Cr.  4.10,  12S 
Pac.  742. 

S  110.  ■  Possession  and  use  of  weapons  by 

person  killed  or  aesanlted. 

(1P14)  In  a  prosecution  for  nssault  with 
intent  to  kill,  where  there  is  conflicting  evi- 
dence as  to  whether  or  not  the  person  as- 
saulted wag  arnieii  at  the  time  the  assault 
was  made,  it  Is  not  error  to  permit  the  stiite 
to  show  that  within  a  short  time  after  the 
as.mu]t  a  se;irth  was  made  by  the  persons 
who  cared  for  the  victim,  and  that  no  wea- 
were  found  on  his  person,  or  about  his 
clothing. 

I'n-ston  V.  State,  10  Okla.  Cr.  514.  139 
Pac,  52a 

9111-   Imminence   and  apprehension  of 

danger  to  accused. 

i\Sm)  Where  deceased  was  killed  while 
resisting  an  attcmnt  by  defendant  to  arrest 
him  on  liis  own  premises,  where  the  defend- 
ant h!id  no  authority  for  so  doing,  evidence 
tending  to  show  that  deccnscd  entortain&I 
hostile  and  unfriendly  feelings*  towards  de- 
fendant is  Inadmissible,  as  he  Is  not  entitled 
to  plead  self-defense. 

Helms  V.  l^nlte<I  States,  2  Ind,  Ter.  .595. 
52  S.  W.  60. 

In  a  homicide  case,  where  the  plea  Is  self- 
defense,  evidence  ns  to  whether  the  iiccnspil 
was  Intoxicated  or  under  the  InHuenre  of 
Intoxicating  liquors  fit  the  time  of  the  homi- 
cide, is  competent  for  the  purimse  of  aiding 
the  Jury  to  <letermine  whether  or  not  the 


accused  acted  under  the  influence  of  a  well- 
grounded  and  reasonable  belief  that  he  was 
In  Imminent  danger  of  losing  his  life,  or  re- 
ceiving great  personal  injury. 

(11)13)  Stouse  v.  State,  6  Okla.  Cr.  415, 
119  Pac.  415;  (1921)  Agent  t.  State, 
—  Okla.  Cr.  — ,  194  Pac.  233. 

i  112.   Defense  of  another. 

(191U)  It  matters  not  what  the  previous 
reputation  of  a-.-cused's  daughter  may  be,  a 
father  has  the  right  to  defend  her  against 
an  assault  with  intent  to  raiie,  and  be  may 
do  this  immediately  and  with  the  most  ef- 
Tectlve  means  at  his  command;  and,  If  he 
kills  her  assailant,  the  hiw  will  hold  him 
milttless.  even  though  It  may  afterward  turn 
out  that  he  uilsht  have  prevented  the  offense 
by  the  use  of  some  other  means,  provided 
only  that  the  father  aets  In  goiMl  faith  and 
upon  reasonable  ai)pearance  of  imminent 
laiiger  to  his  daughter. 

Litchfield  V.  State,  8  Okl.i.  Cr.  164,  12G 
Pac.  707. 

(C)    DYING  DECLARATIONS. 

[>(M'li'rations  of  Injured  j>»'rson  as  part  of  res 
gestae,  see  Criminal  Law,  §  201. 

S  113.  Gronnds  of  admissibility  in  general. 

Ttie  cunstltutlimal  r>rovlRlon  (Bill  of 
Rights.  S30)  that  the  occused  "be  confronted 
with  the  witnesses  against  him."  refers  to 
living  witnesses,  and  not  to  dyli^  dec>Iar:i- 
tions. 

(1911)  Mulkey  v.  State.  5  Okla.  Cr.  T.'.. 
113  Pac.  .^>32;  (1913)  Addinston  v. 
State,  8  Okln.  Cr.  703,  130  I»ae.  311. 

(I!t20)  De^'larations  concerning  the  facts 
surronuding  tlic  commission  of  the  aileceil 
homicide,  made  by  the  party  injure<l  under 
a  sense  of  impending  death,  are  admissible 
as  dying  declarations. 

Williams  V.  State,  —  Okla.  Cr.  — ,  ISS 
Pac.  800. 

(Ift2(i)  Statements  of  material  facts  c<»n- 
cerning  the  cause  and  circumstances  of  the 
homicide,  made  by  the  victim  under  the 
solemn  conviction  of  imjiending  death,  are 
projicrlv  admitted  as  a  dying  declaration. 
Liddell  V.  State,  —  Okla.  Cr.  — ,  193 
Pac.  62. 

(11I21)  The  evhlence  in  this  case  shows 
there  had  been  no  quarrel  or  mutual  combat 
'  ctwecn  the  parties,  and  there  was  no  wca- 
slon  for  the  court  to  give  further  instruc- 
tiuiis  upon  the  law  retluctng  the  offense  from 
murder  to  manslaughter,  or  upon  the  law  of 
self-defense. 

Thomas  v.  State.  —  Okla.  Cr.  — .  197 
Pac.  868. 

S114.   Condition  of  person  making  declara- 
tion. 

§115.   Sense  of  impending  death. 

To  render  a  declaration  ailuiisslhle  as  a 
dying  declaration,  It  must  appear  that  de- 
cedent was  not  only  In  artlculo  mortis,  but 
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under  a  sense  of  Impending  denth,  without 
hoiie  of  recovery. 

(1909)  Bilton  V.  Territory.  1  Okla.  Cr. 

eO().  99  Pjic.  Ita;   (1910)   Nelson  v. 

State,  3  Okla.  CY.  4(t.S.  100  Phc.  ft47; 

(1011)  Offltt  V.  State,  5  Okla.  Cr.  48. 

113  Pac.  5M;  (1917)  Piiden  v.  State. 

13  OklH.  Cr.  5Srt.  105  Pac.  1155. 

(litOO)  Contradictory  statements  as  to  ex- 
pectation of  impending  death  may  prevent 
the  Btlniissiou  of  a  statement  as  a  dying 
deelnrutton. 

Bllton  V.  Territory,  1  Okla.  Cr.  600,  09 
Pac.  m 

(1000)  .It  was  error  for  the  court  to  ad- 
mit in  evidence  as  a  dying  declaration  a 
writing  in  the  following  words  and  flgures: 
"ilr.  P.  A.  Cox  called  from  Cornish  about  8 
o*cl(K*k  p.  ni.  Saturday,  the  17th  of  June, 
1005,  walked  out  In  front  of  the  hotel,  and 
was  talking  to  Miss  Emma  Martin,  and  tell- 
injr  lier  that  he  was  tired  of  this,  and  asked 
her  to  tell  I>.  S.  Tluflrinan  that  he  wanted  to 
drop  this;  at  this  time  J.  M.  Bilton  stepped 
out  of  his  place  of  business  and  said  tliat 
he  was  tired  of  It.  too,  and  called  blm  a  son 
of  a  bitch,  rnlseil  his  six-shooter  and  fired, 
the  ball  striking  me  In  the  breast  I  had  no 
gun  at  nil.  I  made  no  attempt  to  hurt  him 
nt  all,  hut  told  him  to  go  away  and  let  me 
alone.  I  am  of  the  opinion  I  nm  not  going 
to  pet  well" — unless  competent  evidence,  in- 
dependent of  such  (Ici'laration.  Is  offered  In 
Rupport  thereof,  showing  that  at  the  time  the 
declarntion  was  made  the  declarant  had 
Riven  nil  all  hope  of  recovery. 

Hilton  V.  Territory.  1  Okla.  Cr.  600,  09 
Pac.  163. 

(1910)  Proof  thut  tl'e  deoeii-seti  was  shot 
one  afternoon,  and  die*!  about  S  or  9  o'clock 
tlie  following  morning,  that  bis  wound  was 
intensely  painful  and  necess-'triiy  fatal,  that 
he  was  unable  to  be  moved  from  the  house 
In  which  he  was  shot,  and  that  he  stated  that 
hp  was  going  to  die,  shows  a  conviction  In 
deceased's  mind  that  death  was  impending, 
and  is  a  snfHcient  predicate  for  the  admis- 
sion of  his  dying  declaration. 

Hawkins  v.  T  nited  States.  3  Okla.  Cr. 
651,  108  Pac.  561. 

(1910)  Dylnff  declarations  are  admissihle 
on  a  trial  for  murder  as  to  the  fact  of  the 
homicide  and  the  person  by  whom  It  was 
committed  when  made  under  the  belief  of 
certi'inty  of  death. 

Xelson  T.  State,  3  Okla.  Cr.  46S,  106  Pac. 
64T. 

(1010)  Proof  that  the  deceased  was 
found  lying  on  the  ground,  covered  with  gun- 
shot wounds  and  unable  to  move,  that  he 
stated  that  he  w;is  dying,  and  that  he  died 
within  six  hours  thereafter,  shows  a  sense 
of  Impendine  death,  and  constitutes  a  suf- 
ficient predicate  for  the  admission  of  his 
dyluR  declaration. 

Blair  v.  State,  4  Okla.  Cr.  350,  111  Pac. 
1003. 


(1910)  Where  It  Is  shown  by  the  testi- 
mony that  Immediately  after  being  shot  the 
decejisod  exclaimed,  "Ed  Smith  has  killed 
me."  and  where  the  deceased  subsequently 
said  to  the  physician  who  attended  him.  "I 
am  all  in."  and  never  at  any  time  after 
receiving  the  fatal  wound  expressed  any 
hoi>e  or  expecttitlon  of  recovery,  this,  in  con- 
nection with  the  fatal  cbanicter  of  the 
wound  received,  Justified  the  trial  court  In 
recoivlna  the  statements  made  by  the  de- 
ceased as  dying  declarations. 

Smith  V.  State,  4  Okla.  Cr.  328,  114  Pac. 
350. 

(1910)  Proof  tliat  the  deceased  was  shot 
about  9  a.  m.,  and  died  that  nii^ht;  that  his 
wounds  were  necessarily  fatal,  that  he  stated 
to  the  persons  present  Immediately  after  he 
was  shot  "that  he  could  not  live:  that  there 
was  no  chance  for  him  to  live,"  and  "thnt 
he  was  goin?  to  die,"  aufflclently  showed  that 
the  deceased  appreciated  the  certainty  and 
imminence  of  his  imiwndlng  death,  and  is  in 
itself  a  suSlcient  preillcnte  for  the  admission 
of  his  stateuients  of  the  circumstances  of  the 
homicide  as  dying  declarations. 

Mttrrls  V.  State,  4  Okla.  Cr.  233,  115 
Pac.  1030. 

(1913)    Where  a  iwrson  mortally  wounded 

and  without  hoiie  of  recovery,  under  a  sol- 
emn conviction  of  impending  death,  makes 
sevenil  statements  at  different  times  of  ma- 
terial facts  concerning  the  circumstances  of 
the  homic-ide,  all  of  such  statements  are  ad- 
missible in  evidence, 

Ryan  v.  State,  »  Okla.  Cr.  623,  129  Pac. 
685. 

(1913)  WJiere  the  proof  shows  that  the 
deceased  was  shot  In  the  stomach,  between 
~i  and  »(  o'clock  p.  m.,  and  died  that  night, 
and  that  Immedintely  after  being  shot  he  fell 
down  and  was  umihle  to  get  up  again,  and 
that  ho  stated  to  persons  who  saw  him  soon 
after  he  was  shot  that  he  was  a  dead  man 
;'nd  could  not  live,  and  that  he  was  Rolng  to 
die,  such  proof  sufficiently  shows  that  the 
deceased  apprehended  the  certainty  and  im- 
minence of  his  impending  death,  and  Is  in 
Itself  a  sufficient  predicate  for  the  admis- 
sion of  his  statements  of  the  circumstances 
of  the  homicide  as  "dying  declarationa." 

Ryan  v.  Stite,  8  Okla.  Cr.  623,  129  Pac. 
685. 

(1914)  Proof  that  decedent  died  within 
twelve  hours  after  he  was  shot,  that  his 
wou'kIb  were  necessarily  fatal,  and  that  he 
stated  to  persojis  after  he  was  shot  that  he 
was  dying,  and  that  he  expressed  no  hope 
of  recovery,  sufflclontly  shows  that  decedent 
was  conscious  of  Impending  death,  and  Is  in 
Itself  a  sufficient  predicate  for  the  admis- 
sion of  his  statement  of  the  circumstiinces 
of  the  homicide  as  "dying  declarations-** 

Hawkins  v.  State,  11  Okla.  Cr.  73,  142 
Pac.  1093. 

(1915)  The  rule  Is  universal  that  before 
dying  declarations  can  be  admitted  in  evi- 
dence, it  must  appear  that  they  were  made 
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under  a  sense  of  impending  death,  but  it  Is  J 
not  esseutliil  tbtit  tlie  declaraut  state  that  I 
they  are  so  made,  but  it  is  sufficient  if  It 
oatisf actor II y  iipi^ars  in  iiny  manner  tliat 
they  were  made  under  that  sanction. 

Poling  V.  Rtiite,  12  Okla.  Cr.  27,  151  Pac. 

Dying  declarations^  to  be  admissible,  must 
be  made  under  a  sense  of  impendiuK  death ; 

but  it  is  not  necessary  that  tlie  declarant 
state  that  lie  is  ex[>ec-tiug  immediate  death, 
it  being  sutHcient  if,  from  all  the  circum- 
stances, it  satisfactorily  npiiears  that  such 
was  the  condition  of  his  mind  at  the  time 
of  the  def'lurations. 

(lt»ir»)  Morehead  v.  Sfite.  13  Okla.  Cr. 
02,  I'll  Vtic.  nS3;  (li)20)  Ililraer  v. 
State.  —  Okla.  Or.  — ,  187  Pac.  502. 

(1016)  Proof  that  the  deceased  died 
within  four  hours  after  he  was  shot ;  that 
his  wounds  were  necessarily  fatal ;  that  he 
sti  te<l.  when  he  was  sliot^.  "'he  has  killed 
me!"  and  that  he  expressed  no  hope  of  re- 
covery, sufficiently  shows  that  the  deceased 
was  conscious  of  Inijiendlng  death,  and  Is,  In 
Itself,  a  sufficient  predicate  for  the  admis- 
sion of  a  written  statement  made  by  the  de- 
ceased shortly  after  he  was  shot,  purporting 
to  be  his  dying  declaration. 

Ciirter  v.  State,  12.  Okla.  C?r.  236.  154 
Pac.  337. 

(1017)  Where  deceased  was  mortally 
wounded,  and  said  to  those  around  him,  "I 
am  growing  awfully  weak,  and  can  not  last 
nuich  longer,"  and  then  told  tbem  who  shot 
him,  and  the  circumstances  under  which  he 
was  shot,  it  was  held  that  thla  showed  de- 
ceaseil  was  conscious  of  impending  death; 
and  that  under  these  solemn  conditions  an 
oath  could  not  have  added  verity  to  his  state- 
ment; and  that  his  statement  was  properly 
admitted  as  a  dying  declaration. 

Willianis  v.  State,  13  Okla.  Cr.  189,  163 
Pac.  279. 

(1919)  Where  it  is  shown  that  deceased 
had  Iieen  advised  hy  the  attending  physician, 
and  that  the  advice  was  such  as  to  liuluce  in 
bis  mind  a  belief  that  recovery  was  im- 
possible and  death  Impending,  a  declaration 
made  hy  deceased  after  he  had  been  eo  ad- 
riseit  is  admissible  as  a  dying  declaration. 
Alien  V.  State,  16  Okla.  Cr.  136,  180  Pac. 
S64. 

(1^1)  In  a  prosecution  for  homicide, 
evidence  of  statements  of  the  deceased  con- 
cerning the  facts  and  circumstances  attend- 
ing the  homicide  was  admissible  as  dying 
declarations  if  the  deceiised  was  under  a 
sense  of  impending  death  when  making  them, 
and  the  fact  th;it  he  nmy  thereafter  express 
a  belief  be  will  recover  does  not  render  them 
inconiiTetent. 

Elliott  V.  State.  —  Okla.  Cr.  — ,  194  Pac. 
287. 

(1921)    The    preliminary    proof  laying 
grounds  for  the  admission   of  the  dying 
fleclaratioQ  examined,  and  found  sufficient. 
Beason  v,  SfHe,  —  Okla.  Cr.  — ,  195  Pac. 
792. 


i  S  116.   Time  ittterveiiing  before  death. 

I  (1919)  When  the  deceasetl  on  the  day  be 
was  shot,  and  within  a  very  few  hours  there- 
after (and  who  died  the  next  day  from  the 
effects  of  said  shot),  told  a  rabbi  to  pray 
for  bis  (deceased's)  bduI,  saying  "I  know  1 
will  die,"  was  a  suffl<-ient  predicate  to  show 
that  sbitements  made  by  the  deceased  to 
such  nibbl  us  to  how  such  difficulty  resulting 
In  bis  being  shot  occurred  were  made  under 
a  sense  of  impending  death,  and  such  state- 
ments of  the  deceased  are  properly  admitted 
in  evidence. 

MatliewR  V.  State,  16  Okla.  Cr.  466,  184 
Pac.  468. 

S  117.   Making  and  fonn  of  declaration. 
S  118.   In  general. 

Where  a  ivrson  mortally  wounded  and 
without  lioDC  of  recovery,  under  the  solemn 
conviction  of  impending  death,  makes  several 
complete  statements  at  different  times  of 
material  facts  concerning  the  cause  and  cir- 
cunisbinces  of  the  homicide,  one  of  which 
statements  was  reduced  to  writing,  the 
prosecution  is  not  confined  to  the  written 
statement,  but  may  offer  oral  evidence  of  ttie 
statements  made  at  other  times,  whether  the 
several  statements  were  similar  or  not:  and 
should  any  of  such  separate  statnnents  be 
Inconsistent  or  contradictory,  it  Is  open  to 
the  defense  to  show  the  fact. 

(1010)  Morris  v.  State,  4  Okla.  Cr.  233. 
115  Pac.  1030;  (1914)  Dick  v.  State,  10 
Okla.  Or.  497.  139  Pac.  322. 

(1915)  Declarations  by  a  person  whose 
throat  was  cut,  and  windpipe  severed,  and 
therefore  speechless,  made  by  signs  In  the 
presence  of  the  defendant  a  few  minutes 
after  the  wound  was  Inflicted,  under  circum- 
stances that  excluded  the  presumption  that 
they  were  the  result  of  premeditRtion  and 
design,  are  admissible  as  a  part  of  the  res 

Poling  V.  State,  12  Okla.  Cr.  27, 151  Pac. 
895. 

(1915)  Dying  declarations  may  be  made 
by  signs  as  -well  as  by  words>  and  where  the 
declarant  Is  in  a  dying  condition,  and  so  In- 
jured as  to  be  unable  to  speak,  the  fact  that, 
in  response  to  questions,  her  answers  were 
Indicated  hy  nodding  and  shaking  her  head, 
and  pointing  her  finger,  forma  no  objection 
to  tlie  competency  and  admissibility  of  aacb 
declanttlons. 

Poling  V.  St-ite,  12  Okla.  Cr.  27.  151  Pac. 
885. 

§  119.   Written  declarations. 

(1913)  A  dying  declaration  in  substan- 
tially the  language  used  by  decedent,  which 
has  been  reduced  to  writing  and  read  over 
and  approved  and  signed  by  decedent,  is  ad- 
mtssthle.  though  not  In  his  exact  language. 
Updike  V.  state,  9  Okla.  Cr.  124,  130 
Pac.  1107. 

(1913)  A  dying  declaration  reduced  to 
writing,  and  signed  by  decedent  Is  not  ren- 
dered inadmissible  merely  because  it  Includes 
an  Introductory  statment  in  language  of  the 
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assistiint  prosecuting  attorney  as  to  the  de- 
cedent's l)elief  tlmt  he  wns  mortally  wounded, 
rpdlke  V.  State,  »  Okia,  Cr.  124,  ISO 
Pac.  1107. 

S 120.   Persons  as  to  whom  deebrations  are 

admissible. 

(1915)  On  a  trial  for  munler  the  dyinjs 
declarations  of  tlie  deceased  are  not  limited 
as  evidence  in  favor  of  the  state  alone,  but 
are  equally  admissible  in  favor  of  the  de- 
fendant. 

Morehead  v.  State,  12  Okla.  Cr.  62.  151 
Pac.  1188. 

$  121.  Snbject^natter  and  rderancy. 

(1011)  Dying  dedaratlons  must  be  re- 
stricted to  facts  concerning  the  cjiuse  and 
circumstances  Immediately  attending  the 
homicide  and  forming  a  part  of  the  res 
gestae,  and  must  relate  to  facts,  and  not  to 
mere  conclusions  or  matters  of  opinion  or 
belief. 

Mulkey  V.  State,  5  Okla.  Cr.  75.  113  Pnc. 
632. 

(1^)  Where  a  written  dying  declara- 
tion, for  the  admission  of  which  in  evidence 
a  proper  pre<1icate  has  been  laid,  contains 
recitals  of  transactions  had  and  st;itements 
made  which  do  not  shed  light  ui)on  the  homi- 
cide and  are  not  res  gest;ie  in  the  strict 
sense,  such  recitals  of  transactions  and  state- 
ments are  not  admissible  in  evidence. 

Wratislnw  v.  State,  —  Okla.  Cr.  ~,  194 
Pac.  273. 

(1021)  For  certain  statements  included 
within  a  dj'ing  declaration  held  to  have  been 
properly  admitted,  see  body  of  opinion. 

Lovejoy  T.  State.  —  Okla.  Cr.  — ,  104 
Pac.  1087. 

S  122.   Competency  of  declaration  as  evidence. 
See  S  121. 

LoveJoy  V.  State,  —  Okla.  Cr.  104 
Pac.  1087. 

(1005)  In  a  prosecution  for  homicide, 
where  the  court  instructed  a  witness  that 
she  could  only  testify  to  a  dying  declaration 
of  deceased  with  reference  to  his  particular 
action  at  the  time  the  shot  was  fired  from 
which  be  died,  and  she  was  then  asked  what 
deceased  said  be  had  done  at  the  time  of 
the  transaction  on  thiit  night.  It  was  not 
error  to  permit  her  to  testify  that  she  asked 
him  if  he  threw  anything  at  the  train  on 
which  defendant  was  riding  when  he  shot  de- 
ceased, and  that  he  said  he  did  not,  and  that 
he  did  nothing  to  cause  anybody  "to  do  that 
to  blm." 

Burroughs  v.  United  States,  6  Ind.  Ter. 
164.  90  S.  W.  8. 

(1910)  Where,  in  response  to  the  ques- 
tion. "Did  you  see  who  shot  you?"  the  de- 
ceased in  his  dying  declariition  answere*!, 
"Joe  Hlalr,  from  ambush,  two  ahota."  It  was 
held  that  the  answer  on  Its  face  was  a  state- 
ment of  fact,  and  not  a  mere  opinion,  and 
was  admissible. 

Blair  V.  State,  4  Okla.  Cr.  350,  111  Pac. 
1003. 


(1013)  Where  decedent,  mortally  wound- 
ed and  without  h6pe  of  recovery,  under  the 
solemn  conviction  of  Impending  death,  makes 
several  statements  of  material  facts  con- 
cerning the  cause  and  circumstances  of  the 
homicide,  one  of  which  statements,  was  re- 
duced to  writing,  the  prosecution  is  not  con- 
fined to  the  written  statement,  but  may  offer 
orldence  of  other  statemente,  whether  the 
several  statementa  were  similar  or  not,  and 
should  any  of  such  statements  be  Inconsist- 
ent or  contradictory,  It  is  open  to  the  detense 
to  show  this  fact. 

AddUiptnn  V.  State,  8  Okla.  Cr.  703,  130 
Pac  310. 


(1917)  The  deceased,  as  part  of  his  dying 
declaration,  made  the  statement.  "Those 
negro(«»  shot  me  and  robbed  me."  Held,  tb-it 
Huch  statement  was  admissible  as  a  dying 
declaration. 

Thomas  t.  State,  13  Okla.  Cr.  414,  164 
Pac.  906. 


§  123,   Preliminary  evidence. 

(1010)  Where  a  dying  declaration  is  of- 
fered In  evidence,  the  court  should  require 
the  necessary  preliminary  proof  to  be  first 
made  to  the  court  and  In  the  absence  of  the 
jury,  and  if  it  is  made,  and  is  sufficient,  then 
ttoth  the  preliminary  proof  and  the  declara- 
tion should  he  given  anew  before  the  jury, 
but  if  it  is  not  mifflcient,  neither  the  pre- 
liminary proof  nor  the  declaration  should  be 
2iven  to  the  Jury. 

Hawkins  v.  United  States.  3  Okla.  Cr. 
651,  108  Pac.  561. 


(1913)  Proof  tbnt  decedent  wns  shot  on 
the  afternoon  and  dlel  the  next  day  about 
midday,  that  his  wounds  were  necessarily 
fatal,  and  that  he  st  ited  to  persons  present. 
Imme<liate1y  after  he  was  shot,  that  he  was 
dying,  that  he  expressed  no  hope  of  re- 
covery, sufficiently  shows  that  decedeut  ap- 
preciated the  certainty  and  Inuninence  of 
his  impending  death,  and  la,  in  itself,  a  suf- 
ficient predicate  for  the  admission  of  hia 
statements  of  the  circumstances  of  the  homi- 
cide lis  "dying  declarations," 

Addington  v.  State,  8  Okla.  Cr.  703,  130 
Pac.  811. 


It  is  the  province  of  the  court  to  determine. 
In  the  first  instance,  the  admissibility  of 
declarations  offered  in  evidence  as  dying 
declarations  for  the  purpose  of  provhig  the 
declarant's  sense  of  Impending  death,  ex- 
pressions or  statements  of  tlie  deceased  al- 
ways being  admissible,  if  made  at  or  alHiut 
the  time  the  dying  declarations  were  made; 
and  it  is  the  duty  of  the  court  to  he:ir  the 
evidence  offered  by  the  defendant,  before 
determining  that  the  dying  declarations  are 
Incompetent  and  inadmissible. 

(1915)  Morehead  v.  State.  12  Okla.  Cr. 

62,  151  Pac  1188;  (1920)  Palmer  v. 

State,  —  Okla.  Cr  — ,  187  Pac.  502. 
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S 124.   Determination  oC  qoeation  of  admiiii- 

bitity. 
See  S  115. 

Klliott  V.  State,  —  Okla.  Cr.  — .  IW  Pac. 
267. 

See  §  123. 

Morehead  v.  State,  12  Okln.  Cr.  02.  151 
Puc.  11S3;  Palmer  v.  State,  —  Okla. 
Cr.  — ,  1S7  Pac.  502. 

(IWW)  Tbe  question  of  the  coiiipeteiicy  of 
dying  tleclarations  ia  hi  tlie  first  Instance  a 
question  of  liiw  for  the  court,  vrlilch  must 
pass  U|>on  tlie  coniijrtency  of  such  evidcnoe 
as  a  question  of  law. 

Willonpliby  v.  Territory,  16  Okla.  577.  S« 
Pnc.  56. 

(1906)  The  court's  failure  or  rrfusal  to 
pass  upon  the  question  of  the  couiiietency 
as  evidence  of  d>-infi  declarations  and  tbe 
submission  of  such  declarations  to  the  Jury 
without  first  passing  on  such  eomiietency 
Is  error. 

WUloughby  v.  Territory,  16  Okla.  577, 
86  Pac.  56. 

(1006)  Where  tbe  court  as  a  matter  of 
law  passes  upon  the  competency  of  dying 
declarations  and  finds  that  they  are  com- 
petent, and  they  are  submitted  to  the  jury. 
It  is  not  error  by  an  Instruction  to  again 
submit  the  question  of  the  coniiieteucy  of 
such  declarations  to  the  Jury  for  their  con- 
sideration. 

Wllloughby  V.  Territory.  16  Okla.  577, 
86  Pac.  56. 

(1900)  Where  a  dying  declaration  is  of- 
fered, it  is  the  duty  of  tite  court  to  deter- 
mine its  admitj^ibllity,  and  then  fur  the  Jury 
to  pass  upon  its  credibility. 

Bilton  V.  Territory,  1  Okla.  Cr.  600,  99 
Pnc.  163. 

(1010)  Whether  a  purported  dying  dec- 
laration was  made  under  a  Ren^e  of  ii)ii)end- 
ing  death  Is  a  question  solely  for  the  court, 
to  so  fur  as  It  determines  tlie  aduiist^ltiility 
of  the  declaration  in  evidence. 

Hawkins  v.  United  States,  3  Okla,  Cr. 
651,  lOS  Pac.  561. 

The  admissibility  of  a  dying  declaration 
Is  prUnarlly  a  question  for  the  court.  Ordi- 
narily, when  H  dyrnj;  declaration  is  offered 
in  evidence,  tbe  court  should  retiuire  the 
necessary  preliminary  proof  of  its  iidmis- 
sibility  in  tiic  absence  of  the  Jurj-.  but  where 
no  objection  is  made  to  tlie  preliiiiiiiary  proof 
being  made  in  ttie  presence  and  hearing  of 
the  Jury,  its  submission  to  the  jury  in  that 
manner,  if  otherwise  eomiwtent.  is  not  pre- 
judicial. 

(1910)  Allen  r.  State,  16  Okla.  Cr.  136, 
180  Pnc.  564;  (1921)  Reason  v.  Stiite. 
-  Okla.  Cr.  — ,  105  I'.ic.  7\)2. 

S  125.    Credibility  and  impeachment. 

(1020)    A  dying  det^laration  may  be  dis- 
cre(lite<l  by  showing  that  the  declarant  had 
been  conviete*!  of  a  felony  or  other  crime  j 
involving  moral  tun^itude.  | 
Llddel  V.  State,  —  Okla.  Cr.       103  Pac.  i 
63.  I 


S  126.   Contradiction  and  corroboration, 

(1910)  A  dying  declaration  may  be  con- 
tradicted by  proof  of  tbe  declarant's  contrary 
statements  or  otherwise,  and  with  the  same 
effect  as  the  testimony  of  a  witness. 

Morris  v.  State.  4  Okla.  Cr.  233,  115 
Pac.  1030. 

(D)  WEIGHT  AND  SUFFICIENCY. 

As  to  alibi,  see  Criminal  Law,  {  572. 
As  to  venue,  see  Criminal  Law,  1 5G4. 

S  127.   Corpus  delicti. 

(1913)  The  evidence  was  held  sufficient 
though  circumstantial,  to  establish  the 
corpus  delicti  In  a  munler  case. 

Brown  v.  State,  9  Okla.  Cr.  382,  132  Pac. 
358. 

(1916)  ^Tiere  a  father  made  no  effort 
himself  to  rescue  his  child  from  a  burning 
building,  made  no  outcry  for  help,  and  even 
when  a  friend,  at  the  i)eril  of  his  own  life, 
said,  "By  God !  1  am  going  in  that  build- 
ing," the  father  replied,  "No.  you  can't  go 
in  there,'*  and  no  cries  from  the  child  are 
heard,  it  wiis  held  that  tbe  Jury  was  war- 
ranted In  believing  that  tiie  child's  voice 
liad  been  bushed  and  its  form  stilled  before 
It  was  touched  by  the  fiames. 

Borah  v.  State,  12  OkU.  Cr.  540,  160 
Pac.  27. 

(1910)  Where  expert  evidence  is  not  in- 
troduced to  show  tlie  cause  of  death,  and 
the  undis[iutcd  evidence  shows  that  the  de- 
fendant shot  the  deceased  three  times  in  his 
body  while  tbe  deceased  was  sitting  in  a 
bug^y,  from  which  be  Immediately  Jumped, 
took  a  step  or  two,  fell  uiNin  the  ground,  and 
expired,  it  Is  sufficient  to  establish  the  corpus 
delicti  as  charged  In  the  Information. 

January  v.  State,  16  Okla.  Cr.  106,  181 
Pac.  514. 

9  128.   Commission  of  or  participation  in  act 
by  accused. 

(1917)  Corroborating  evidence  Id  this 
case  examined,  and  h^d  sufficient  to  sustain 
a  conviction. 

Moody  V.  State,  13  Okla.  Cr.  327,  164 
Pac.  676. 

§  129.   Commission  of  or  attempt  to  commit 

other  offense. 
(1900)  Where  It.  and  W.,  while  attempt- 
ing to  escape  from  prison,  were  pursued  by 
the  city  marshal,  and  one  of  tlie  escaping 
prisoners  shot  and  killed  the  marshal ;  and 
defendant  was  indicted  for  the  crime,  and  it 
ap[)eared  in  evidence  that,  a  few  days  l>e- 
fore  the  escaiie.  defendant  and  another  had 
visited  the  escapit^r  prisoners  at  the  Jail, 
and  another  prisoner  saw  revolvers  being 
pa.ssed,  but  ho  could  not  see  who  was  pass- 
lug  them;  and  there  was  testimony  that.  Im- 
mediately after  this  visit,  revolvers  were  in 
the  possession  of  tbe  prisoners,  and  testi- 
mony that  there  was  a  '•onsplracy  for  the 
liberation  of  tliese  prisoners;  held  that  there 
was  sufficient  evidence  to  sustain  a  convic- 
tion. 

Beeves  v.  Territory,  10  Okla.  1&4,  61 
Pac.  82a 
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S  130.   Cause  of  death. 

(1914)  The  evidence  was  held  to  show 
that  decensed  died  from  injuries  from  an 
uhiiroYoked  assault. 

Terrell  V.  State,  10  Okla.  Cr.  4S8,  138 
Pac.  1039. 

S  131.  Insanity. 

(1003)  In  a  prosecution  for  murder,  evi- 
dence of  insanity,  founded  on  the  delirious 
ravlnps  of  a  sick  man.  without  testimony 
showing  any  taint  of  Insanity  in  his  family, 
or  that  be  did  any  net  indicating  insanity 
except  the  killing  of  decenned.  is  Insufflcicnt 
to  furnish  a  reasonable  doubt  as  to  his  being 
,  mentally  responsible. 

Binyon  v.  United  States,  4  lud.  Ter.  642. 
76  S.  W.  265. 

(1014)  Under  Rev.  Laws  1010.  8  5002. 
where  all  the  evidence  in  a  horaielrle  case, 
toBetber  with  the  legal  presumptions  applic- 
able, leave  a  reasonable  doubt  in  the  jurors' 
minds  as  to  whether  defendant  was  men- 
tally comiietent  to  distlngui^  between  right 
and  wrong,  or  to  understimd  the  nature  of 
the  act  committed,  he  should  be  acqoitted. 
Albcrty  v.  Sfcite.  10  Okla.  Cr.  016.  140 
Pnc.  1025. 

(1016)  Where  the  evidence  raisce  n  rea- 
Ronnble  doubt  as  to  defendant's  sanity  when 
the  homicide  was  coiumlttc*!.  tiie  pi'esun)i>- 
tinn  of  sanity  ceases,  under  Kev.  Ijiws  1910, 
i  5002.  and  the  jury  Ahould  acquit. 

Smith  v.  State,  12  Okla.  Cr.  307.  155 
Pac.  699. 

§  132.  Intoxication. 

(1920)  In  n  prosecution  for  nnirder.  evi- 
dence revlewe<l,  showing  a  preniedltate<i  pur- 
pose to  commit  murder,  and  defendant  held 
Justly  convicted. 

Collier  V.  State,  —  Okla.  Cr.  — ,  ISO  Pac. 
963. 

i  133.  Exercise  of  authority  or  duty. 

(1S99)  Where  in  a  prosecution  for  a!>sault 
with  intent  to  kill,  it  appeared  that  ttie  as- 
sault was  made  by  defendant  and  others  on 
a  deputy  marshal  and  his  posse  while  they 
were  trying  to  arrest  defendant  and  his  as- 
Bocintes,  who  bad  taken  refuge  in  a  Iiouse. 
on  warrants  In  their  possession :  that  the 
defendant  bad  been  charged  with  many 
crimes;  that  the  marshals  had  two  warrants 
for  bis  arrest. — one  for  an  assault  with  in- 
tent to  kill,  tind  the  other  for  robbing  a  post 
oflk-e;  that  the  newspaiiers  were  offering  a 
reward  for  his  capture  for  train  robbery; 
that  he  and  his  associates  were  traveling 
under  assumed  names,  heavily  arme<l:  that 
the  marshals  had  been  searching  for  them 
and  trailing  them  over  the  country  for  many 
days,  and  finally  located  tliem  at  a  house 
.which  the  posse  surrounded;  that,  after  they 
had  surrounded  the  bouse,  tliey  told  one  of 
tlie  women  inmates  of  their  official  char- 
acter, and  to  go  buck  and  tell  defendant 
and  bis  associates  that  the  officers  were 
there,  and  had  a  warrant  for  his  arrest,  and 
for  him  to  come  out  and  surrender,  and.  In 
ease  be  refused  to  do  so,  for  her  to  leave 
the  house;  that  she  returned  to  the  house, 


and  soon  after  left  the  house,  and  told  mem- 
bers of  til"  iHisse  that  defendant  had  refused 
to  surrender;  and  that  the  deputies  then 
tired  at  the  bouse:  held  that  the  court  was 
Justlfleil  In  refusing  to  give  an  Instruction 
that,  "though  defendant  bad  knowledge  of 
the  oSicial  character  of  the  officers,  if  they 
were  attempting  to  make  the  arrest  In  such 
n  vlfdent  and  unwarranted  manner  as  to 
)ila<-c  the  life  of  defendant  in  danger,  be 
would  have  a  rl^ht  to  resist  and  protect 
lilmself.  even  to  t;iklng  the  life  of  the  officers, 
if  necossjiry,"  thouffb  correct  as  an  abstract 
I>ro|iosition  of  law.  as  the  evidence  war- 
ranted the  conclusion  that  defendant  and 
Ills  associates  were  unlawfully  resisting  ar- 
rest. 

Jennings  v.  1'nited  States,  2  Iml.  Ter. 
670.  53  S.  W.  436. 

(ISOO)  The  evidence  was  sufficient  to  au- 
thorize an  Instruction  th;it.  "if  defendant 
knew  of  the  official  character  of  the  of- 
riccrs.  he  would  not  lie  justified  In  making 
resistance," 

Jennings  v.  United  States,  2  Ind.  Ter. 
070,  53  S.  W.  456. 

(ISiiO)  The  evidence  also  authorized  an 
instruction  that.  "If  the  circumstances  were 
<uvh  as  to  lead  a  reasonably  prudent  man 
lit  hcHcve  tbat  It  was  necessary  to  fire  on 
:icfcndant  and  bis  associates  In  order  to 
effect  their  arrest,  such  firing  was  justified, 
and  furnished  the  defendant  no  justification 
for  firing  on  the  officers." 

Jennings  v.  ITnlted  States,  2  Ind.  Ter. 
670,  53  S.  W.  456. 

(1S00)  An  instruction  "that,  in  Judging 
of  the  danger  to  defendant  at  the  time  of 
the  shmiting,  the  circumstances  must  lie 
viewed  as  they  ap|>eared  to  htm,"  was  not 
awdiciible.  under  tlie  evidence,  as  It  war- 
ranted the  conclusion  that  defendant  was 
:iware  of  the  official  character  of  the  of- 
ficers. 

Jennings  v.  United  States,  2  Ind.  Ter. 
070,  53  S.  W.  456. 

9134.  Self-defenae. 

See  5  64. 

Bn>wn  V.  State.  15  Okla.  (^r.  64,  175 
Pac.  66, 

(1011)  Where  the  Issue  of  self-defense  Is 
inTS4'ntcd  by  the  testimony,  the  court  sliould 
in-itruct  the  jury  that,  if  the  testinion.v  upon 
this  point  riiiscs  In  their  minds  a  reason- 
iible  doulit  as  to  whether  or  not  the  defeml- 
ant.  at  the  time  of  the  homicide,  acted  In 
irond  faith  and  uiwn  reasonable  appearances 
of  danger  of  receiving  great  bodily  harm  or 
ilcatb  at  the  hiinds  of  his  assailant,  the 
jury  should  resolve  that  doubt  in  favor  of 
the  defendant,  and  acquit  him. 

Johnson  v.  State,  5  Okla.  Cr.  13,  113 
Pac.  552. 

(1011)    It  is  not  necessary  tliat  the  jury 
,  sht'Uld  find  tbat  u  defendant  was  Ji'stified 
in  acting  in  his  own  necessjiry  self-ilefonse 
before  tliey  can  acquit  him  In  a  prosecution 
for  munler,  but  if  the  evidence  upon  the 
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subjpft  of  self-defense  raises  iu  their  minds 
a  reiisonalile  duubt  as  to  wlietlier  or  not 
the  dt'fciidaiit  wns  justified  in  acting  in  his 
own  necessary  se'f-defense,  at  the  time  he 
flred  the  fntal  shot  or  struck  the  fatal  blow, 
then  the  jury  should  resolve  that  doubt  In 
favor  of  the  defendant,  and  acquit  htm. 
Johnson  v.  State,  5  Okla.  Cr.  13.  113  Pae. 
052. 

(1{)12)  On  Uie  facts  of  this  case,  it  Is 
consiiteied  by  the  court  that  there  was  no 
evidence  tending  to  show  that  the  shooting 
was  In  self-defense. 

Uolien  V.  State.  7  Okla.  Cr.  67.%  125 
Pac.  1087. 

(1!>1S)  Evidence  considered  and  held  not 
to  warrant  acfjuittal  on  tlie  grounds  of  self- 
defense. 

Harris  v.  fitnte,  U  Okla.  Cr.  489,  173 

Pac.  958. 

(IMO)  ttliere  an  accused,  on  a  triiil  for 
homici<le,  testified  thiit  he  killed  the  de- 
ceased iiartiaily  on  account  of  wrongful 
treatment  of  his  mother  by  deceased,  he  can 
not  successfully  jdead  self-defense. 

Waldon  v.  State.  16  Okla.  Cr.  402,  183 
Pac.  637. 

S  135.   Degree  of  homicide  in  genwal. 

The  evidence  was  held  to  snpinrt  a  verdict 
for  murder  with  death  penalty. 

(IJWft)  Wilkius  V.  Territory.  2  Okla.  Or. 
509.  103  Pac.  6.56;  (lllOO)  Armstrong 
\;  State,  2  Okla.  Or.  567,  103  Pac.  658. 

(1010)  For  facts  sustaining  a  conviction 
for  niiinslau^hter  upuu  tiie  ground  of  mutual 
combiit.  see  opinion. 

Boucher  v.  State,  4  Okla.  Cr.  576,  111 
Pac.  :006. 

The  evidence  was  held  sufQcient  to  support 
n  conviction  of  murder. 

(1010)  Williams  v.  State,  4  Okla.  Cr. 
523.  114  Pac.  1114:  (i»ll)  Mingle  t. 

State,  5  Okla.  Cr.  535.  115  Pac.  616; 
(1014)  Etter  v.  State,  11  Okla.  Cr.  208, 
144  Pac.  560;  (1914)  Scrlbner  v.  State. 
11  Okla.  Cr.  180,  144  Pac.  626;  (1914) 
Duncan  v.  State,  11  Okln.  Cr.  217,  144 
Pac.  629. 

(1912)  For  testimony  which  sustains  a 
verdict  for  capital  punishment,  see  statement 
of  case. 

Anderson  v.  State.  8  Okla.  Cr.  90.  126 
Pac.  &10. 

(1912)  In  n  jirosecutlon  for  murder,  the 
evidence  was  held  to  suiiport  the  venllct,  and 
that  no  reversible  error  was  committed  on 
the  trial. 

Nutt  V.  State.  8  Okla.  Cr.  2«e,  128  Pac. 
166. 

The  evidence  was  held  sufficient  to  support 
a  capital  conviction  for  murder. 

(im-i)  Hawkins  v.  State.  11  Okia.  Cr. 
7.3,  142  I'lic.  1098;  (1014)  Buxton  v. 
State,  11  Okla.  Cr.  85,  143  Pac.  58. 
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(1015)  In  a  prosecution  for  murder,  the 
evidence  was  held  to  sustain  a  Joint  verdict 
of  guilty  with  Imprisonment  for  life  at  bard 
labor  as  the  punishment. 

McKenzie  v.  State,  11  Okla.  Cr.  554,  149 
Pac.  911. 

(1015)  In  a  prosecution  for  murder,  the 
evidence  was  held  sufficient  to  support  a 
conviction  without  the  death  penalty,  and 
that  no  prejudicial  error  was  committed  on 
the  trial- 
Gentry  T.  State,  11  Okia.  Cr.  355,  146 

Pac.  71A. 

In  a  prosecution  for  murder,  the  evidence 
was  held  sufficient  to  sustain  conviction  with 
Imprisonment  for  life  as  the  punishment 

(1915)  Poling  V.  State.  12  Okla.  Cr.  27, 
151  Pac.  805;  (1918)  Hadley  v.  State, 
14  Okla.  Cr.  644.  175  Pac.  71;  (1920) 
Jack  V.  State,  —  Okla.  Cr.  — ,  188 
Pac.  684;  (1020)  Whltmore  v.  Sfcite, 
—  Okla.  Cr.  — ,  190  Pac.  ^8;  (1921) 
\^ann  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  m 

(1915)  The  evidence  on  a  trial  for  mur- 
der was  held  sufficient  to  sustain  a  CHpItal 
conviotion.  and  tliat  no  material  error  was 
committed  upon  tiie  triaL 

Bookman  v.  State,  12  Okln.  Cr.  48,  151 
Pac.  1074. 

(1016)  In  a  conviction  for  murder,  where 
eye-witnes.'ses  testified  that  they  saw  the  de- 
fendant shooting  at  the  deceased,  coupled 
with  the  fj'.ct  that  immeillately  after  the 
shooting  a  revolver  was  taken  from  the  de- 
fendant with  Rve  empty  shells  in  It.  the 
exact  number  of  shots  flred,  the  verdict  will 
not  be  distur>)ed  on  the  ground  that  it  is  not 
sustained  by  the  evidence. 

Oalbert  v.  State.  12  Okla.  Cr.  571.  100 
Pac.  332. 

(1016)  Where  the  evidence  shows  that  a 
husband  had  virtually  abandoned  his  wife 
and  child,  making  only  occasional  visits  to 
tbem,  and  bad  courted  and  engaged  himself 
to  marry  another  woman;  and  was  arrang- 
ing to  marry  her  In  September,  1913,  and 
that  on  August  30,  1013,  while  he  was  on  a 
visit  to  bis  family,  the  house  In  which  they 
slept  was  burned,  that  he  made  no  sort  of 
effort  to  rescue  the  family  from  the  flames, 
and  refused  to  allow  others  to  enter  the 
house  to  rescue  them,  that  no  screams  or 
cries  for  help  came  from  the  building,  though 
the  flames  in  the  wife's  bedroom  wen 
scarcely  noticeable  when  the  flrst  neighbors 
arrived,  and  the  condition  of  the  wife's  body 
showed  she  was  dead  before  the  body  was 
hunicd.  it  was  held  that  these  facts,  In  con- 
nection with  other  incriminating  facts  and 
circumstances,  are  sufficient  to  sustain  a  ver- 
dict flnding  the  husband  guilty  of  murder. 
Borah  v.  State,  12  Okla.  Cr.  540,  160 
Pac.  27. 

(1919)  A  most  careful  consideration  of 
tlie  entire  evidence  in  the  case  establishes 
that  the  conviction  is  luised  upon  sufficloit 
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legal  evidence,  and  tlie  defendant  in  bis  brief 
admits  that  the  weight  of  the  evidence  fully 
sustains  the  verdict  of  the  jury,  and  a  de- 
parture from  the  forms  or  mode  of  procedure 
prescribed  by  the  Code  of  Criminal  Pro- 
cedure in  respect  to  the  pleadings  in  this 
case,  If  anjr,  does  not  raider  the  conviction 
in  thta  case  Invalid,  becanse  the  record  in 
this  case  fails  to  disclose  that  any  departure 
from  the  pleadings  prescribed  by  the  Code 
of  Criminal  rroeedure  of  this  state  Inter- 
vened In  the  trial  of  the  case  which  actually 
prejudiced  the  defendant,  or  tended  to  preju- 
dice him  in  respect  to  his  siihstiintlal  rights. 
Braught  V.  State.  —  Okla.  Cr.  — ,  170 
Pac.  760. 

(1010)  The  evidence  reviewed,  and  held 
sufficient  to  warrant  a  verdict  convicting  de- 
fendant of  marder,  bnt  Insnfltcient  under  the 
facts  and  circumstances  of  the  case  to  sup- 
port a  verdict  assessing  the  death  penalty, 
and  the  Judgment  and  sentence  is  modified  to 
imprisonment  for  life  at  hard  labor. 

Chiimbers  v.  State,  16  Okla.  Cr.  238,  182 
Pac.  714. 

(1910)  The  evidence  in  a  homicide  case 
examined,  and  held  sufflcieiit  to  warrant  a 
verdict  convicting  the  defeudiint  of  murder, 
but  Insufficient  to  warrant  tlie  extreme  pen- 
alty of  the  law,  and  the  Judgment  and  evi- 
dence Is  modified  to  Imprisonment  for  life  at 
hard  labor. 

Wilson  V.  State,  —  Okla.  Cr.  — ,  183  Pac. 
613. 

(1010)  T'nder  the  rule  that  a  judgment  In 
a  criminal  case  will  not  be  reversed  when 
there  is  substantial  evidence  reasonably  tend- 
ing to  supiwrt  the  verdict,  such  verdict  will 
be  upheld  where,  though  evidence  is  con- 
flicting, there  Is  sufficient  evidence  to  conrict 
If  believed  by  the  Jury. 

Welch  V.  State,  16  Okla.  Cr.  513,  185 
Pac.  110. 

(1010)  Kvidence  considered  in  an  action 
for  homicide  and  held  snfficlCTit  to  sustain  a 
conviction  for  murder. 

Melggs  V.  State,  16  Okla.  Cr.  557,  185 
Pac.  450. 

(1920)  The  entire  evidence  in  this  case 
carefully  considered,  and  found  that,  if  all 
the  evidence  as  to  the  facts  surrounding  the 
commission  of  the  homicide  charged  be  elim- 
inated other  than  the  testimony  of  the  de- 
fendant, there  remains  evidence  sufficient  to 
fully  warrant  the  verdict  found  and  the  Judg- 
ment thereon  rendered. 

Taylor  v.  State,  —  Okla.  Cr.  — ,  186  Pac. 
343. 

(1020)  In  a  prosecution  for  wife  murder, 
the  conviction  and  punishment  of  death 
awarded  will  not  tte  disturbed  where  the 
evidence  shows  a  deliberate  premeditated 
killing  without  provocation. 

Betterton  v.  State,  —  Okla.  Cr.  — ,  180 
Pac.  760. 

(11^)  In  a  prosecution  for  murder,  de- 
fendant bavlny  been  convicted  with  imprison- 


ment for  life  ns  the  punishment,  the  evidence 
reviewed  and  defendant  held  Justly  con- 
victed. 

Everidge  v.  State,  -—  Okla.  Cr.  — ,  190 
Pac.  701. 

In  a  prosecution  for  murder,  the  evidence 
examined,  and  held  sufficient  to  warrant  the 
verdict  conWcting  the  defendant  of  murder, 
hut  insufficient  to  Justify  the  extreme  pen- 
alty, and  for  this  reason  the  jury  abused 
Its  discretion  in  assessing  the  punishment  of 
death.  The  judgment  and  sentence  is  there- 
fore modified  to  Imprisonment  for  life  at 
hard  labor. 

(1!>20)  Mavs  v.  State.  —  Okla.  Cr.  — , 
107  Pac.  1004;  (1021)  State  v.  Toung, 
—  Okla.  Cr.  — .  200  Pac.  260. 

(1921)  The  evidence  in  this  case  carefully 
examined  and  consi'1ere<l,  nnd  found  suf- 
ficient to  support  the  verdict 

Valdez  V.  State,  —  Okla.  Cr.  — ,  104  Pac. 
4S1. 

(1021)  Conviction  Is  sustained  by  the  evi- 
dence in  a  prosenitinn  for  the  murder  of  a 
atepdnughter  by  shooting. 

In  re  Opinion  of  the  Judgra,  —  Okla. 
Cr.  — .  195  Pac.  146. 

§  136.    Degree  of  murder. 

8137.   In  generaL 

(1013)  Evidence  beld  sufficient,  though 
circumstantial,  to  sustain  a  conviction  of 
murder. 

Miller  V.  State,  9  Okla.  Cr.  255,  131  Pac. 
717. 

(1915)  In  a  prosecution  for  murder,  the 
evidence  was  held  to  sustain  a  conviction 
without  capital  punishment 

Wesley  v.  State,  11  Okla.  Cr.  292,  146 
Pac.  450. 

(1018)  In  a  prosecution  for  murder  the 
evidence  examine<l,  and  held  sufficient  to 
support  the  conviction  without  the  denth  pen- 
alty, and  that  no  prejudicial  error  was  com- 
mitted on  the  trial. 

Reed  v.  State,  14  Okla.  Cr.  651.  174  Pac. 
800. 

(1021)  in  a  prosecution  for  murder,  the 
evidence  examined,  and  held  to  sustiin  a 
Joint  verdict  of  guilty  with  imprisonment  for 
life  at  hard  labor. 

Smith  V.  State,  —  Okla.  Cr.  — ,  200  Pac. 
553. 

i  138.   First  degree. 

(1004)  Kvldence  held  to  sustain  convic- 
tion of  murder. 

Rowland  v.  Territory,  13  Okla.  575.  76 
Pac.  143. 

(1913)  For  a  case  In  which  a  verdict  as- 
sessing the  death  penalty  Is  sustained  by  the 
law  and  evidence,  see  statement  of  evidence 
and  opinion. 

Henry  v.  State,  10  Okla.  Or.  360,  136 
Pac.  082: 
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§139.   Second  or  lesser  degree. 

(liKM)  Where  ou  u  trial  for  murder  the 
evidence  woalU  wiirrant  a  verdict  for  a  lesser 
decree  iueluded  in  tlie  chiirgc',  tind  the  juiT 
entertain  a  tvasounble  doubt  as  to  which  of 
two  or  more  lU'gfws  the  defendnnt  is  uuilty. 
they  can  convift  of  the  lowest  only  of  which 
they  have  no  reawnable  doubt. 

Wells  V.  Territorj-,  It  Okla.  436,  78  Pac. 

m 

S 140.    Degree  of  mansUngbter. 

For  evuleiice  hold  to  Ite  sutflcient  tu  sustain 
a  couvictiou  for  nmnsIauKhter  in  the  first 
d^ee,  see  opinion, 

(litlO)  Wood  V.  state.  4  Okla.  Cr.  436, 
112  I'ac.  11;  (1ii]2)  Kent  v.  State,  8 
Okla.  Cr.  188,  126  Pac,  1040. 

(1013)  In  n  pro.<iccutioa  for  murder,  the 
ev  idence  is  held  Kulllcient  to  support  the  ver- 
dict of  manslaoKbter  In  the  first  degree,  and 
no  reversible  error  was  committed  on  the 
triaL 

Biily  V.  State,  8  Okla,  Cr.  682,  130  Pac. 
308. 

In  a  prosecution  for  murder,  the  evidence 
was  held  stiftlcient  to  sustain  a  verdict  of 
guilty  of  niansliiUf-'hter  in  the  first  degree. 
(1»14)  Stealer  v.  State.  10  Okla.  Cr.  mi 
i:is  I'ac.  31)5;  (H»1(!)  Thomas  v.  State. 
12  Okla.  Cr.  329,  156  I'ac.  240;  (1916) 
Smith  V.  State,  12  Okla.  Or.  307,  irt.-. 
Piic.  OOil;  (imS)  Poiw  V.  State.  15 
Okla.  Cr.  102,  175  Pac.  727;  (1910) 
Buck  V.  State.  16  Okla.  Cr.  356.  1S2 
Pac.  913;  (1910)  aingan  v.  State,  15 
Okla.  Cr.  4s3,  17S  Pac.  4SC,;  (1920) 
Palmer  v.  State,  —  Okla.  Cr.  — ,  187 
Pnc.  502;  (1020)  Jones  v.  State.  — 
()kla.  Cr.  — ,  190  Pnc.  887;  (1921) 
CoiiiKMlse  V.  StJite,  —  Okla.  Cr.  — ,  108 
Pac.  623;  (1921)  Stevenson  v.  State,  — 
Okla.  Cr.  — ,  190  Pac.  219. 

The  eviilence  was  held  to  sustain  a  convic- 
tion of  manslaughter  In  the  second  degree. 
(1914)  Terrell  v.  State,  10  Okla.  Cr. 
4S.S.  i;;s  Pac.  1039;   (1010)  Kobinson 
V.  State,  15  Okla.  Cr.  456.  177  Pac.  925. 

(1914)  In  a  prosecution  for  murder,  the 
evidence  was  held  to  su)iport  the  verdict  of 
manslaughter  in  tlie  first  de}:ree,  and  that 
no  reversible  error  was  committed  on  the 
trial. 

Quinton  V.  State,  10  Okla.  Cr.  520,  130 

Pac.  705. 

(1914)  The  evidence  nnoii  the  trial  of  an 
infuniiation  fur  murder  exaniiiieil  and  held 
to  bp  sufficient  to  support  a  verdict  of  man- 
slaughter in  the  first  degree. 

Hughes  V.  State,  11  Okla,  Cr.  48,  141 
Pac  117a 

(1915)  AVhere.  on  a  tiial  for  murder,  the 
conviction  was  for  manslaughter  in  the  first 
degree,  it  was  held  that  the  evidence  was 
BUlBcient  to  sustain  the  verdict  and  Judg- 


meut.  and  that  no  revnsihle  error  was  com- 
mitted on  the  trial. 

Jefferson  v.  State,  11  Okla.  Cr.  425,  147 
Pac.  778. 

In  a  houiicidc  case,  the  evidence  reviewed, 
and  Jield  sufficient  to  supiiort  the  verdict  of 
the  jury  finding  the  defendant  guilty  of  man- 
slaughter in  the  first  degree,  and  assessing 
his  punishment  at  fifty  years*  imprisonment 
hi  the  penitentiary. 

(1916)  Lewis  v.  State,  12  Okla.  Cr.  357, 

157  Pnc.  271;  (1916)  Moseley  v.  State. 
12  Okla.  Cr.  402,  157  Pac.  708;  (1916) 
Oransden  v.  State,  12  Okla.  Cr.  417, 

158  Pac.  167. 

(1016)    Evidence  in  a  homicide  case  con- 
sidered, and  held  suflleient  to  sustain  a  con- 
viction of  manslaughter  in  the  first  degree. 
Maddox  v.  State,  12  Okla.  Or.  462,  158 
Pac.  883. 

(1919)  In  a  homicide  case  the  evidence 
considered,  and  h^d  sufficient  to  support  the 
verdict  of  manslaughter  in  the  first  degree, 
and  that  no  reversible  error  was  committed 
on  the  trial. 

Ix)ve  V.  State,  15  Okla.  Cr.  420,  177  Pac. 
387. 

(1019)  The  entire  record  in  this  case 
{"arefully  read  and  considered  and  found  free 
from  prejudicial  error,  and  that  there  is  suf- 
ficient evidence  to  fully  sustain  the  verdict 
in  finding  the  defendant  guilty  of  manslaugh- 
ter in  the  first  degree. 

Davis  V.  State,  IB  Okla,  Cr.  386,  427,  177 
Pac.  621.  626. 

(1010)  Record  examined,  and  held,  that 
the  defendant  had  a  fair  and  impartial  trial, 
that  the  evidence  is  fully  sufficient  to  sus- 
tain the  verdict  rendered,  and  that  an  In- 
telligent and  honest  jury  could  arrive  at  no 
other  conclusion  than  that  of  the  guHt  of  the 
defendant 

Jones  V.  State,  15  Okla.  Cr.  547.  170  Pac. 
619. 

(1010)  The  record  In  this  case  carefully 
considered,  and  found  that  the  verdict  is 
sufilclently  supported  by  the  evidence,  and 
the  trial  of  the  case  free  from  prejudicial 

&TOT. 

Wnldon  v.  Stoite,  16  Okla.  Cr.  402.  183 
Pac.  637. 

(1019)    The  record  in  this  case  carefully 
examined  and  considered,  and  the  evidence 
found  insufllcient  to  8UN>ort  the  verdict  re- 
turned and  the  judgmrat  thereon  rendered. 
Baldock  v.  State.  16  Okla.  Cr.  203.  1R2 
Pac.  266. 

(1010)  Evidence  considered  and  held  to 
sustain  ii  conviction  of  murder  In  the  first 

degree. 

Burton  v.  State,  16  Okla.  Cr.  002.  ISS 
Pac.  842. 

(1920)  A  Judgment  of  conviction  will  not 
be  reversed  by  the  Criminal  Court  of  Ap- 
peals in  the  absence  of  errors  of  law  when 
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there  Is  proof  tending  reasonably  to  support 
the  Judgment  rendered. 

Crisp  V.  State,  —  Okla.  Cr.  — ,  189  Pac. 
1087. 

(1920)    In  a  prosecution  of  a  husband  for 
the  murder  of  his  wife,  the  evidence  was 
held  to  sustain  a  couTlction  of  manslaughter. 
Irby  V.  State,  —  Olila.  Cr.  — ,  197  Pac. 
52& 

(1920)  In  a  prosecution  for  shooting  with 
intent  to  kill.  evidenf«  constilercd,  and  held 
sufficient  to  support  the  verdict  and  Judgment 
of  conviction. 

Giirrison  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  517. 

(1921)  A  conviction  of  manslaughter  In 
the  first  degree  was  siistnined  by  evidence. 

Agent  V.  State,  —  Olila.  Cr.  — ,  194  Pac. 
233. 

(1921)  For  evidence  held  sufficient  to 
supiJort  a  conviction  of  manslaughter  In  the 
first  degree,  and  that  the  verdict  was  not  the 
result  of  pussion  and  prejudice  on  the  part 
of  the  Jury,  see  body  of  opinion. 

Peyton  v.  State,  —  Olcla.  Cr.  — ,  195  Pac. 
161. 

(1!>21)  Tile  evidence  examined,  and  found 
smi^y  sufficient  to  support  the  verdict. 

Murray  v.  State,  —  Okla.  Cr.  — ,  198 
Pac.  973. 

Evidence  examlued,  and  held  sufficient  to 
sustain  a  conviction  for  manslaughter  In  the 
first  degree. 

(1021)  Gray  v.  State.  —  Okla.  Cr.  — , 
195  Pac.  503;  (1921)  Freels  v.  State, 
—  Okla.  Cr.  — ,  105  Pac.  1094. 

(1921)  The  record  In  this  case  carefully 
read  and  examlneil,  and  the  evidence  found, 
though  in  conflict,  to  reasonably  sustain  the 
verdict  and  Judgment  rendered  thereon,  and 
that  no  prejudicial  error  occurred  in  the 
trial  of  the  case. 

Smith  v.  State,  —  Okla.  Cr.  — ,  197  Pac. 
514. 

S141.  Assault  with  intent  lo  kilL 

(1009)  The  evidence  was  held  to  rapport 
a  conviction  of  assault  and  battery  with  a 
deadly  weapon. 

Stewart  v.  Territory,  2  Okla.  Cr.  63,  100 
Pac.  47. 

(19(>i»    The  evitk'iKe  was  held  to  sustain 
a  conviction  uf  assault  with  intent  to  kill. 
PblDips  v.  United  States,  2  Okla.  Cr. 
628,  103  Pac.  861. 

(1910)  The  fact  that  an  assaulted  party 
was  cut  iu  the  night-time  with  some  sharp 
Instrument,  that  a  serious  wound  was  there- 
by  inflicted  upon  him  which  blinded  him, 
covered  biui  with  blood,  confined  him  to  his 
bed  for  quite  a  while,  and  necessltiited  a 
physifrian's  nttondaiK-e  upon  him  for  some 
considerable  time,  the  weajKjn  reumiulng  in 
the  perpetrator's  itossesslon,  were  circum- 
stances from  which  the  Jury  could  legiti- 


mately find  that  the  assault  was  committed 
with  a  knife  or  some  instrument  of  that 
character,  and  that  the  same  was  a  deadly 

weapon. 

Moore  V.  State,  4  Okla.  Cr.  212,  111  Pac. 
822. 

(1912)  The  evidence  upon  a  trial  for  as- 
sault with  Intent  to  kill  was  held  snffideut 
to  8ni>iK)rt  a  verdict  convicting  the  defendant 
of  a  felonious  assault 

Richardson  v.  State,  6  Okla.  Cr.  520,  119 
Pac.  1125. 

(1912)  Iu  a  prosecution  for  assault  with 
Intent  to  kill,  the  evidence  was  held  to  sus- 
tain a  conviction  of  assault  with  Intent  to  do 
bodily  harm. 

Allison  V.  State,  7  Okla.  Cr.  178, 122  Pac. 
946. 

(1913)  The  evidence  upon  a  trial  of  an 
Information  for  assault  and  battery  with  In- 
tent to  kill  examined,  and  held  to  be  suf- 
ficient to  warrant  a  verdict  convicting  the 
defendant  of  assault  and  battery. 

Isaac  V.  State,  10  Okla.  Cr.  20,  141  Pac. 
285. 

(1919)  In  a  prosecution  for  assault  with 
Intent  to  kill,  the  evidence  considered,  and 
held  sufficient  to  sustain  the  conviction,  and 
thsit  no  reversible  error  was  coumiitted  on 
the  trlaL 

Billiard  V.  State,  16  Okla.  Cr.  263,  182 
Pac.  624. 

(1921)  It  Is  only  when  there  is  no  sulv 
stautial  evidence  to  support  the  venllct  that 
the  apitellnte  court  will  reverse  on  the 
ground  of  Insufficient  evidence.  In  this  case 
the  evidence  examined  and  held  sufficient  to 
support  the  verdict  of  guilty  of  assault  with 
intent  to  kill  by  shooting  another  with  a 
shotgun. 

Parks  v.  State,  —  Okla.  Cr.  — ,  194  Pac. 
281. 

(1921)  In  a  prosecution  for  assault  with 
Intent  to  kill,  evidence  considered,  and  held 
.sufficient  to  suiiport  the  venllct  and  Judg- 
ment of  conviction. 

McClendou  v.  State,  —  Okla.  Cr.  — ,  200 
Pac.  461 


Vm.  TRIAL. 

(A)     CX)NDUCTr  IN  GENERAL. 

Absence  of  judge,  see  Oimlnal  I-nw,  §  351. 
Presence  of  accused  at  trial,  see  Criminal 
I^iw,  8  353. 

Remarks  of  Judge  at  trial,  see  Oimlnal  I^w, 
S364. 

S  142.  Reception  of  evidence. 

§  143.   Use  of  dying  declarations. 

See  5  124. 

Reason  v.  State,  —  Okla.  Cr.  — .  195 
Pac.  702. 

(1910)  Where  a  dying  declaration  is  of- 
fered In  evidence,  the  court  should  require 
the  necessary  preliminary  proof  to  be  first 
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niiide  to  the  court,  and  in  the  abseuce  of  tbe 
Jury,  antl  if  it  is  made^  and  is  sutficlent,  tlieu 
both  tbe  preliniiiiar;  proof  and  tbe  declura- 
tion  should  be  siven  anew  before  tbe  Jury, 
but  if  it  is  not  sufficient,  neitber  tbe  pre- 
liuluary  proof  uor  Ibe  decliiratiou  should  be 
givra  to  tbe  Jury. 

Hawkins  v.  United  States,  3  Okla.  Cr. 
e&l,  106  Pac.  S61. 

S  144.   QneslioaB  of  law  or  of  fact  in  general 

(1912)  An  ordinary-  [racket  knife  is  not 
necessarily  a  deadly  weapon,  and  in  this  case. 
It  was  A  question  of  fact  for  the  Jury 
whether  the  pocket  knife,  if  they  believed 
one  was  used,  was  a  deadly  weapon. 

Clenious  V.  State,  8  Okla.  Cr.  452,  128 
Pac.  739, 

9  145.   Elements  of  offenie. 

(19U6)  Where,  on  a  prosecution  for  mur- 
der, it  ai>peara  that  accused  bad  voluntarily 
made  a  written  confession  that  he  killed  de- 
ce<leut  and  threw  the  body  Into  a  river,  and 
the  confession  mentioned  certain  items  of 
property  that  were  tiikrai  from  decedent, 
and  stated  where  tbe  same  conld  be  found, 
whereupon  such  proiwrty  of  decedeirt  was 
recovered  and  fuliy  Identified  by  his  rela- 
tives; and  it  is  shown  that  decedent's  rela- 
tives received  a  letter  from  him  mailed  at 
a  post  office  near  where  be  was  last  seen 
and  heard  of,  and  a  witness  testified  that  he 
was  at  the  camp  of  decedent  on  the  evening 
that  be  was  last  seen,  and  white  there  ac- 
cused cnme  up;  that  he  left  accused  at  the 
camp,  and  after  be  went  home  he  heard  sev- 
eral shots  iu  the  direction  of  the  camp,  and 
shortly  thereafter  saw  accused  with  a  shot- 
gun that  he  recognized  as  having  been  Iu 
tlie  possession  of  decedent,  and  tliat  accused 
cautioned  witness  about  talking  about  the 
gun;  held  that  such  facts,  together  with  the 
confession,  constituted  sufficient  proof  of  tile 
cori)us  delicti  to  go  to  the  Jury. 

Leftridge  v.  fnited  States,  6  Ind.  Ter. 
305,  97  S.  W.  lOlS. 

(1919)  Where  there  is  evidence  of  pre- 
viously expressed  malice,  and  that  friendly 
relations  are  thereafter  apparently  restored, 
upon  tbe  trial  of  a  defendant  for  the  murder 
of  the  ))erson  against  whom  tbe  malice  was 
expressed,  it  is  a  question  of  fact,  under 
proper  instructions,  for  the  Jury  as  to 
whether  or  not  tbe  restoration  of  friendlj- 
relations  between  the  parties  at  the  time  of 
the  homicide,  was  In  good  faith  on  tbe  part 
of  the  slayer. 

Knight  V.  State,  16  Okla.  Cr.  291,  182 
Pac.  734. 

(1921)  Where  the  plaintiff  In  error 
stands  charged  with  the  crime  of  murder, 
and  at  the  trial,  for  tiie  purpose  of  determin- 
ing tbe  state  of  bis  feelings  towards  tbe 
deceased  at  the  time  of  the  homicide,  the 
state,  over  the  objection  of  the  plaintiff  In 
error,  introduces  in  evidence  a  declaration  In 
the  nature  of  a  throat  made  by  him  to  a 
third  person,  a  short  time  prior  to  the  homi- 
cide, where  the  name  of  tbe  person  against 
whom  the  threat  is  made  is  not  mentioned, 


but  the  threat  seems  to  have  been  directed 
Mgalnst  the  deceased,  as  indicated  by  the 
,;esture  or  motion  of  the  head  of  the  accused 
at  tbe  time  of  making  such  threat  it  is  a 
proper  question  for  the  Jury  to  determine 
whether  such  threat  was  in  fact  made,  and 
whether  it  was  intended  to  apply  to  the  de- 
ceased, after  being  admonished  by  the  court 
not  to  consider  it  at  all  if  they  were  not  con- 
vinced beyond  a  reasonable  doubt  that  the 
threat.  If  made,  was  directed  towards  the  de- 

Mendenhall  v.  State,  ~  Okla.  Cr.  — ,  196 
Pac.  736. 

(B)    QUESTIONS  FOR  JURY. 

S  146.   Insanity  or  intoxication. 

See  § Ifi. 

Thomas  v.  State,  —  Okla.  Cr.,  —  197 
Pac.  853. 

See  i  42. 

Besbirs  v.  State,  11  Okhi.  Cr.  578.  174 
Pac.  577. 

(1914)  On  a  trial  for  murder,  where  evi- 
lence  is  Intioduced  which  In  any  degree 
Fends  to  support  the  defense  of  Insanity  at 
the  time  of  the  commission  of  the  homicide, 
the  issue  as  to  whether  or  not  the  defraidaut 
was  then  sane  or  insane  Is  a  question  of  fact 
fur  the  Jury  to  determine  under  proper  In- 
structions from  the  court 

Alberty  v.  State,  10  Okla.  Cr.  616,  140 
Pac.  1025. 

(J915)  Whethe"-  defendant's  Intoxication 
was  such  as  to  reduce  a  homicide  from 
iimi-der  to  manslaughter  In  tbe  first  degree 
was  held  a  question  for  the  Jury. 

Cheadle  v.  State,  11  Okla.  Cr.  666.  149 
Pac.  919. 

(1919)  Where  tbe  only  defense  to  a  homi- 
cide was  epileptic  insanity  at  the  time  of 
killing,  the  tlieory  of  insanity  Is  a  question 
of  fact  for  the  Jury. 

Hodges  V.  State,  16  Okla.  Cr.  183,  182 
Pac.  260. 

(1920)  Under  Penal  Code  (Rev.  Laws 
1910,  §2313),  homicide  Is  murder  "when 
iieiTtetrated  without  authority  of  law  and 
with  a  premeditated  design  to  effect  tbe 
Jeuth  of  the  person  killed,  or  of  any  other 
human  being,"  and  evidence  of  intoxication 
is  admissible  to  show  an  absence  of  the  pre- 
meditated  design  to  kill,  for  the  purpose  of 
.letermiuing  whether  the  offense  was  mur- 
der or  manslaughter,  and  a  state  of  Intoxica- 
tion which  will  reduce  homicide  from  mur- 
der to  manslaughter  in  the  first  degree  must 
be  of  such  character  and  extent  as  to  render 
the  defendant  incapable  of  entertaining  or 
forming  a  design  to  effect  death.  And  this 
iiuestlon  is  for  the  Jury  to  determine. 

Collier  V.  State,  —  Okla.  Cr.  — .  186 
Pac.  963. 

}  147.   Passion  and  provocation. 

(1910)  If  a  fatal  wound  be  infilcted  im- 
nioillately  following  a  sufficient  provocation 
given,  then  the  question  as  to  whether  the 
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defeinlant's  passion  thereby  arouseil  bad  in 
fact  cooled,  or  as  to  whetlier  a  sufiicieut 
time  had  elajwed  In  wliich  tlie  passion  of  n 
reasiuial>Ie  man  would  h;ive  cooled,  Is  a  ques- 
tion of  fact  to  lie  determined  upon  a  con- 
sideration of  all  the  facts  and  circumstances 
in  evidence ;  hut,  when  an  unreasonnhle  pe- 
rioil  of  time  has  elattseii  between  the  pro- 
vocation and  the  killlnx,  the  court  U  au- 
thorized to  mj  as  a  matter  of  law  that  the 
cooling  tline  was  sufficient. 

In  re  Fraley,  3  Okla.  Cr.  710.  109  Pac. 
2!)5. 

S  148.  Unlawful  character  of  act  of  deceased, 
and  resistance  by  accused. 
(1JH3)  The  defendant  beina.  where  lie 
had  a  right  to  be,  on  his  own  premlfes 
at  the  time  the  deceased  assaulteil  hini  with 
a  deadly  weapon,  and  it  being  a  disputed 
fact  whether  the  defendant  by  his  conduct 
In  any  way  provoked  the  deceased  to  so  as- 
Kiiult  him,  the  question  wa^  for  the  Jury 
to  determine  as  a  question  of  fact  ujwn  all 
t)ie  evidenc-e.  and  for  this  reason  tlie  court 
had  no  right  to  assume  that  the  deceased 
ns  a  constable  and  his  deputies  were  not 
tresiMisKors.  and  that  the  defendant  was  not 
wltliuut  fault,  or  that  the  decease«l  as  such 
peace  officer  was  Justlflcd  in  maliing  an 
assault  with  a  deadly  weaimn  uiran  the  de- 
fendant 

Collcgenia  v.  State.  9  Okla.  Cr.  425,  132 
Pac.  375. 

iU9.  Self-defeDse. 

Whether  the  aitpearances  were  sufficient 
to  cause  a  reas^inable  apprehension  tliat 
doatli  or  great  Itodlly  harm  was  intended  is 
a  ([uestion  for  the  jury. 

(1!H0)  Turner  v.  State.  4  Okla.  Cr.  104, 
111  I'ac.  a«S:  (1911)  Mulkey  v.  State. 
5  Okla.  Cr.  75,  113  Pac.  532. 

(1011)  In  Judging  of  the  danger,  the  cir- 
cumstances must  lie  viewed  as  they  ainiwared 
to  the  defendant  wlien  he  shot  tlie  deceased, 
and  tliough  the  danger  was  not  real,  but 
merely  apprehended,  the  homicide  would  be 
Justiflnble.  if  at  the  time  the  conduct  of  the 
deceased  was  such,  under  the  circumstances, 
as  to  reasonably  induce  the  defendant  to 
believe  that  the  deceased  was  about  to  kill 
or  do  him  great  bodily  harm. 

Mulkey  v.  State,  5  Okla.  Cr.  75.  113 
Pac.  532. 

(191S)  In  n  homicide  case,  where  there 
is  evidence  supiKirting  the  tlieory  of  the  state 
that  the  defendant  did  not  act  in  seIf-ilofen«e. 
and  also  evidence  supporting  the  tlieory  of 
the  defendaut  that  he  acted  In  self-defense, 
it  is  the  exclusive  province  of  the  Jury  to 
determine  which  Is  the  correct  theory,  and, 
having  done  so.  if  the  Instructions  of  the 
court  jiroi)erly  present  the  law  of  the  case, 
tlie  Criminal  Court  of  Appeals  will  not  dis- 
turb the  verdict  rendered. 

McOlatchey  v.  State,  15  Okla.  Cr.  448, 
177  Pac.  922. 


§  151.   Grade  or  degree  of  offense. 

(liH7)  In  a  prosecution  for  murder,  evi- 
dence eonsidei*ed.  ami  held  to  Justify  the 
suhmlssion  to  tlie  Jury  of  the  question 
whetiicr  the  defendant  was  guilty  of  man- 
slaughter in  the  first  degree. 

James  v.  State,  14  Okla.  Cr.  204.  169 
Pac.  1127. 


S 152.  &tent  of  punishment. 

(1013)  Comp.  Laws  1000,  S2275,  author- 
izes the  iienalty  of  death  at  the  discretion 
of  the  jury:  and.  If  they  find  the  defendant 
guilty  of  murder,  they  must  designate  in 
their  verdict  whether  he  shall  be  punished  by 
ileatb  or  Imprisonment  for  life,  and,  when 
a  plea  of  not  guilty  is  entered  to  an  indict- 
ment or  Informiition  charging  murder,  the 
extreme  penalty  can  be  adjudged  only  by 
tlie  venlict  of  a  Jury  fixing  the  punishment 
by  death,  only  "upon  a  plea  of  guilty,  the 
court  shall  determine  the  same."  and  In  such 
ciises  Comp.  lAws  1009,  SI202R,  2020  have 
nu  aiiplieation. 

Hopkins  V.  State,  9  Okla.  Cr.  104.  130 
Pac.  1101. 


(C)  INSTRUC^nOXS. 

Apiilicability  of  Instructions  to  case,  see 

Criminal  Law,  1 471. 
.\s  to  reasonable  doubt  see  Criminal  Law, 
§456. 

I  Confused   or   misleading   instructions,  see 
Crindnnl  I^w,  S  4(J8. 
Construction  of  Instructions,  see  Criminal 
I^w.  8  473. 

Requests  for  instructions,  see  Criminal  Law, 
§  477. 

S  153.  Province  of  court  and  jury  in  generoL 
(INOO)  It  was  error,  in  a  prosecution  for 
murder,  when  the  homicide  was  committed 
while  the  parties  were  having  a  personal 
difflculty.  and  there  was  evidence  that  the 
deceased  was  the  aggressor,  to  Instruct  that 
■there  Is  no  evidence  to  support  or  Justify 
a  verdict  of  munslnughter  in  the  first  de- 
gree, manslaughter  in  tlie  second  degree,  or 
justifiable  homicide."  and,  as  a  matter  of 
law,  that  the  verdict  should  be  guilty  of 
murder,  as  charged  in  the  Indictment,  or 
that  such  killing  amounted  In  law  to  Justi- 
fiiilile  homicide,  and  that  defendant  Is  not 
guilty. 

l^wsou  V.  Territory,  8  Okla.  1,  56  Pac. 

oos. 

(li'W)  Whether  the  circumstances  at- 
tending a  killing  were  such  as  to  require 
defendant  to  retreat  before  firing  the  fatal 
sttot,  being  o  (luestlon  for  the  jury,  it  is 
error  to  instruct  that  defendant  was  bound 
Ut  retreat.  If  be  could  do  so  without  sub- 
jecting himself  to  the  risk  of  death  or  great 
botiily  harm. 

Kirk  V.  Territory.  10  Okla.  46,  60  Pac. 
797. 
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'W'bere  the  Imlictment  charges,  and  the 
evidence  for  the  prosecution  shows,  the  kill- 
ing to  have  been  manslnughter  iu  the  first 
degree,  tmd  defendant  admits  the  kiUlns.  and 
his  evidence  tends  to  show  It  was  Justifiable. 
It  is  only  necesaary  that  the  Instructions 
shall  cover  the  law  of  the  case  as  diown 
by  the  evidence. 

(1005)  Robinson  v.  Territorr.  10  Okla. 
241,  85  Pac.  451;  reversed  (1906)  14S 
Fed.  830. 

S  154,  Elements  of  offense  in  general. 

(1907)  An  Instruction  which  merely  de- 
fines murder,  and  which  first  states  what 
l8  niHlice  aforethought,  and  then  thnt.  to 
constitute  niunler.  the  evidence  must  show 
that  defendant  thought  of  billing  before- 
hand, is  not  objectionable  as  eliminating 
the  right  of  self-defense  find  mitigation, 
where  a  comprehensive  instruction  on  the 
right  of  self-defense  is  then  given. 

Green  v.  United  States.  7  Ind.  Ter.  738, 
104  S.  W.  115». 

(IDl.S)  In  a  trial  for  murder,  where  the 
issue  was  justifiable  homicide  in  necessary 
self-defense,  see  opinion  for  approved  in- 
structions. 

Brantley  v.  State,  15  Okla.  Cr.  6,.  175 
Pac.  51. 

§  155.    Intent,  malice,  deliberation,   and  pre- 
meditation. 

(1S96)  Under  Stat.  1S93.  8  2078  (Wilson's 
Rev.  &  Ann.  Stat  1903,  8  21G7),  declaring 
that  homicide  is  murder,  first,  when  per- 
petrated without  authority  of  law  and  with 
a  premeditated  design  to  effect  the  death  of 
the  person  killed,  or  of  any  other  hinnan 
being,  a  charge  that  the  shot  causing  the 
death  of  deceased  was  fired  feloniously,  will- 
fully, and  with  premeditated  malice  afore- 
thought Is  not  equivalent  to  the  allegation 
that  the  fatal  shot  was  fired  with  the  pre- 
meditiited  design  to  effect  Che  death  of  the 
iwrson  killed. 

Jewell  V.  Territory,  4  Okla.  53,  43  Pac. 
1075. 

(1899)  Where  accused,  fighting  with  de- 
ceased, knocked  him  down  with  a  club,  and 
then  cut  his  throat,  and  there  was  slight 
evidence  thnt  the  blow  caused  death  before 
the  cutting,  a  charge  that  involuntary  man- 
slaughter consisted  in  the  killing  of  a  human 
being,  without  any  Intent  to  do  so,  in  the 
commislson  of  an  unlawful  act.  or  a  lawful 
act,  which  probably  might  produce  such  a 
consequence,  in  an  unlawful  manner,  Is  Justi- 
fied. 

Bins  T,  United  States,  3  Ind.  Ter.  27, 
53  S.  W.  471. 

(liX)O)  In  a  prosecution  for  murder.  It 
was  error,  In  attempting  to  define  "malice 
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afore-thought,"  to  charge  the  Jury  that  "if 
the  thought  came  to  the  mind  (of  defendant) 
I  will  kill,'  and  he  did  kill*  immediately 
thereafter  that  It  Is  thought  of  beforehand ; 
th.-!t  Ls  'malice  aforethought',"  since  It  is 
made  the  conscious  act  of  the  defendant  and 
malicious  regardless  of  the  fact  as  to 
whether  he  was  acting  in  s^-defense  or 
otherwise. 

Green  v.  United  States,  2  Okla.  Cr.  55, 
101  Pac.  112. 

(1021)  The  Instructions  of  the  court  as 
applied  to  the  testimony  held  fairly  to  submit 
the  Issue  of  voluntary  intoxication  and  pre- 
meditated design  to  the  Jury. 

Thomas  v.  State,  —  Okla.  Cr.  -— ,  197 
Pac.  853. 

(1921)  Instructions  relating  to  voluntary 
Intoxication,  involuntary  intoxication,  pr»> 
nieilltated  design,  and  reasonable  donbt. 
examined  and  found  sufficient 

Choate  V.  State,  —  Okla.  Cr.  — .  197  Pac. 
1060. 

§  156.   Nature  and  circnmstancea  of  act. 

(IHllG)  An  Instruction,  in  a  murder  case 
wherein  the  evidence  was  circumstnntlaL 
that  If  all  the  criminating  circumstances 
-elted  on  by  the  prosecution  applied  as  wdl 
to  another  person,  as  to  defendant  the  Jury 
should  acquit  was  reversible  error. 

Dossett  T.  United  States,  3  Okla.  591, 
41  Pac  608. 

(1904)  An  instruction  that  the  difficulty 
between  accused  and  deceased  prior  to  the 
killing  might  be  considered  In  connection 
with  the  other  evidence  in  determining  the 
nature  of  the  dlflicutty  in  which  the  deceased 
was  killed,  and  the  feeling  between  the  par- 
ties, and  any  nmtive  cm  the  part  of  defendant 
to  kill  deceased,  otherwise  the  merits  of 
tlint  difficulty  were  not  involved  In  the  case 
and  can  not  be  considered,  as  proper. 

Wells  v.  Territory,  14  Okla.  438,  78  Pac 
124. 

S 157.  Commission  of  or  attend  to  cunmit 

other  offense. 
(1013)  It  was  held  not  error  for  the  court 
to  charge  the  Jury  In  a  prosecution  for  mur- 
der resulting  from  attempted  robbery,  that 
uniler  tlie  law  a  person  would  be  guilty  of 
robbery  if  he  took  whisky,  money,  or  other 
proiteity  from  the  immediate  presence  of 
the  iwrson  of  the  injured  party  against  bis 
will  by  means  of  force  or  fear. 

Ray  V.  State,  10  Okla.  Cr.  403,  136  Pac 
980. 

§  158.   Matters  of  defense  in  general. 

(1911)  It  is  only  in  cases  of  homicide 
where  the  Issue  of  self-defense  is  presented 
that  it  is  necessary  for  the  court  to  Instruct 
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the  Jury  that  they  must  view  the  farts  and 
circumstances  Id  evidence  ftom  the  Ftand- 
polnt  of  the  defendant  as  they  reasonably 
appeared  to  bim  nt  the  time  of  the  homicide. 
Holmes  V.  State,  6  Okla.  Cr.  541,  119 
Pac.  430.  * 

(1018)    Where  a  person  Is  tried  upon  a 
charge  of  murder,  be  Is  entitled  to  have  all 
of  the  law  applicable  to  his  defense  clearly 
stated  to  the  Jurv  in  the  charse  of  the  court. 
Brandley  v.  State.  14  Okla.  Cr.  479,  173 
Pac.  661. 

S  159.   Insanity  or  intoxicatifm. 

See  S155. 

Thomas  V.  State,  —  Okla.  Cr.  — ,  197 
Pac.  853. 

Choate  v.  State,  ^  Okla.  Cr.  — ,  197 
Pac.  1060. 

An  Instruction  that  a  bomictde  committed 
by  one  vrbo  baa  not  aufflclent  nnderstandluK 
to  distinguish  between  right  and  wrong  Is 
excusable,  but  that  If  one  Is  able  to  com- 
prehend the  consequences  of  such  act  the 
law  recognizes  him  as  sane  and  holds  bIm 
responsible  for  his  act,  is  proi)er,  on  trial 
for  murder,  where  the  defense  was  insanity. 
(1001)  Queenan  v.  Territory,  11  Okla. 
201,  71  Pac.  218;  (1903)  Judgment  af- 
firmed IflO  F.  S.  548,  47  I*  ed.  1176, 
23  Sup.  Ct.  762. 

<1903>  On  a  trial  for  murder.  In  which 
Insanity  is  a  defense,  an  instruction  that, 
where  insanity  Is  of  a  i»ermanent  type,  such 
condition  proved  to  have  once  existed  Is 
presumed  to  have  continued,  is  improper,  in 
the  absence  of  any  proof  showing  any  perma* 
nent  condition  of  insanity  at  any  time  before 
the  killing. 

Binyon  T.  United  States,  4  Ind.  Ter.  642, 
76  S.  W.  265. 

(1903)  On  a  trial  for  murder,  in  which 
Insanity  Is  a  defense,  an  Instruction  that 
the  conduct  may  In  many  respects  be  reg- 
ular, and  there  may  be  insane  delusions  by 
which  the  mind  is  perverted.  Is  properly 
refused.  In  the  absence  of  any  evidence  of 
insane  delusions  of  any  kind. 

Binyon  v.  fnlted  States,  4  Ind.  Ter. 
642.  76  a  W.  265. 

(1912)  Where  there  Is  any  evidence  in  a 
case  upon  which  the  jury  might  base  a  rea- 
sonable doubt  as  to  the  guilt  of  a  defendant 
upon  the  ground  of  insanity,  the  court  should 
Instruct  the  jury  u|x)n  this  issue.  (The  case 
of  Adair  v.  State,  (t  Okla.  Cr.  2S4,  118  Pac. 
410.  cited  and  reaffirmed  upon  the  question 
of  what  Instructions  should  be  given  where 
the  plea  of  insanity  is  raised). 

Utchfleirt  V.  State,  8  Okla.  Cr.  164.  126 
Pac.  707. 

i  160.    PaBsion  and  provocation. 

(1S07)  Where  defendant  provoked  the 
difficulty  which  resulted  in  the  killing  by  the 
use  of  offensive  language,  and  exhibited  his 
pistol  at  the  time,  and,  after  defendant  bad 
put  away  his  weai>on,  and  as  deceased  was 
attempting  to  draw  bis  pistol,  defendant 
shot  and  killed  bim,  an  instruction  that  If 


j  defendant  provoked  the  difficulty  he  could 
not  slay  deceased  in  self-defense  unless  he 
himself,  after  provoking  the  difficulty,  with- 
drew from  tlie  same,  was  erroneous,  as  It 
made  no  distinction  between  a  prorooation 
In  order  to  have  a  pretext  for  killing  an 
adversary  or  doing  him  great  bodily  harm 
and  a  provocation  without  any  felonious  in- 
tent, and  also  a  provocation  by  mere  words. 
Watklns  v.  mited  States,  1  Ind.  Ter. 
364,  41  S.  W.  1044. 

(100!))  The  use  of  the  word  "passion"  or 
"excitement*'  In  deflntng  murder,  in  addition 
to  the  word  "angry,"  used  in  the  statute, 
does  not  raider  the  Instruction  more  burden- 
some to  defendant,  or  take  from  blm  any 
substantial  right. 

Morris  v.  Territory,  1  Okla.  Cr.  617,  90 
Pnc.  760. 

(1909)  In  a  prosecution  for  murder, 
where  defendant  admitted  killing  deceased, 
and  the  Justification  Is  that  the  homicide 
was  committed  in  the  lawful  defense  of  his 
wife,  upon  reasonable  apprehension  of  a  de- 
sign on  the  part  of  the  deceased  to  do  her 
great  personal  Injury,  and  Imminent  danger 
of  such  design  being  accomplished,  it  was 
proper  to  Instruct:  "The  jury  are  instructed 
that  no  provocation  by  words  only  addressed 
to  the  person  killing  or  to  another  In  his 
presence,  hoWever  opprobrious  or  insulting, 
will  mitigate  an  Intentional  killing,  so  as  to 
reduce  the  killing  to  manslaughter,  and  al- 
though the  jury  may  believe  from  the  evi- 
dence that  Insulting  epithets  were  used  by 
the  deceased  to  the  wife  of  the  defendant  in 
the  defendant's  presence,  yet  if  the  Jury 
further  believe  from  the  evidence,  beyond  a 
reasonable  doubt  that  the  defendant  im- 
mediately thereafter  shot  and  killed  the  de- 
ceased, then  the  defendant  is  guil^  of  mur- 
der, unless  tlie  jury  shall  further  believe 
from  the  evidence  that  said  killing  was  re- 
duced to  manslaughter  or  was  justifiable 
upon  other  grounds,  or  by  other  causes  than 
the  use  by  deceased  of  such  opprobrious  and 
insulting  language.  And  in  this  connection 
I  Instruct  you  that  If  you  believe  from  the 
evidence  in  this  case  that  the  defendant, 
when  he  fired  the  shot  whl«h  caused  the 
death  of  A.,  was  in  a  heat  of  passion  pro- 
duced by  opprobrious  and  insulting  words  di- 
rected towards  the  wife  of  the  defendant, 
and  while  so  In  the  heat  of  passion  slew 
the  deceased,  then  the  defendant  would  not 
be  guilty  of  murder,  but  of  manslaughter  In 
the  first  degree,  provided  that  you  find 
further  that  the  killing  of  the  di>ceased  was 
without  design  on  the  part  of  the  defend- 
ant." 

Atchison  V.  State,  3  Okla.  Cr.  295,  105 
Pac.  387. 

(1000)  In  a  prosecution  for  murder, 
where  defendant  admitted  that  he  killed 
deceased,  and  justified  the  bomlcide  In  the 
defenfe  of  his  wife,  upon  a  reasonable  ap- 
prehension of  the  design  upon  the  part  of 
(Iecea»ed  to  do  her  great  personal  injury 
and  Imminent  danger  of  such  design  being 
accomplished,  it  was  proper  to  instruct  in 
the  language  of  the  statute  that  "homicide 
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committed  with  a  desifoi  to  effect  death  Is 
not  the  less  murder  becnuBe  the  perpetrator 
was  In  a  state  of  anger." 

Atchifon  v.  State,  3  Okla.  Cr.  29S,  lOS 
Pac.  387. 


S  161.   Resistance  to  unlawful  acts. 

(1!)03)  Where  on  a  prosecution  for  homi- 
cide cluimeil  to  have  been  the  result  of  a  oon- 
8i»lrncy,  the  court  chained  that,  though  de- 
ceased had  threatened  to  arrest  defendant 
and  others,  and  exhibited  his  pistol,  and  had 
no  ri^ht  to  arrest,  still,  if  the  IciliinK  was 
In  furtherance  of  a  constiiracy.  the  kllllnj! 
would  be  murder;  held  that  the  Instruction 
was  correct. 

Bruner  v.  United  States,  4  Ind.  Ter.  580, 
76  S.  W.  244. 

S 162.   Excnie  or  jnstiScation  in  general. 

(lS9f>)  Where,  In  a  prosecution  for  as- 
sault with  Intent  to  Itill,  made  by  defendant 
and  others  on  a  deputy  marslial  nnd  his 
IK»ase  while  trjing  to  arrest  defendant  and 
his  afwociatos  on  warrants  in  their  itosses- 
sion.  If  the  defendant  and  Ids  psirty  were 
acting  at  all  In  necessary  self-4efense.  It 
was  only  because  of  the  fact  that  they  had 
no  notice,  or  the  circunistances  were  such 
that  they  would  not  be  held  to  have  had 
notice,  of  the  offlelal  character  of  the  of- 
flcers,  or  their  purpose  to  make  an  arrest; 
and  an  instruction  "tliat,  in  order  to  find 
defendant  guilty,  it  must  be  shown  to  the 
satisfaction  of  the  Jury,  beyond  a  reasonable 
doubt,  that  defendant  knew,  or  was  chfirse- 
able  with  notice,  of  the  official  chnracter 
and  purpof-e  of  the  officers,"  properly  sub; 
mitted  such  issue  to  the  jury. 

Jennin^  v.  United  States.  2  Ind.  Ter, 
670.  53  S.  W.  456. 

(10O4)  On  trial  for  murder,  where  there 
was  evidence  that  defendnnt  had  purchased 
certain  land  of  the  deceased,  an  instruction 
that  tlic  Jury  could  consider  the  fact  that 
defendiint  had  a  right  to  go  on  such  premises, 
and  that  If  the  deceased  had  refuseii  to 
surrender  possession  In  accordnnce  with  the 
deeil  such  fact  would  not  Justify  taking  his 
life,  and  defendant  was  not  Justified  In  in- 
vading the  house,  the  possession  of  which 
was  not  surrendered,  by  force  or  violence, 
was  not  erroneous. 

Wells  V.  Territory,  14  Okla.  436,  78  Pac. 
124. 


(1010)  In  H  trial  for  nmrder  under  Rer. 
Ijiws  1910.  i  2332.  where  there  was  no  evi- 
dence that  the  killing  was  excusable,  an  In- 
struction thiit  there  was  no  evidence  to  Just- 
ify the  jury  in  considering  Justifiable  homi- 
cide, was  not  error. 

Burton  v.  State,  16  Okla.  Cr.  002.  185 
Pac.  842. 

§  164.   Prevention  of  commission  of  offense  in 
general. 

(1012)  For  facts  which  required  the 
court  to  instruct  the  Jury  upon  the  law  of 
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ki(lnapi)lng  and  the  right  of  a  defendant  to 
pi-event  the  commission  of  this  felony,  see 
opinion. 

Foster  V.  State,  8  Okla.  Cr.  139,  126 
Pac.  835. 


S  165.  Self-defense. 

See  163. 

Llddell  V.  State.  —  Okla.  — ,  193  Pac. 

52. 


See  8 140. 

Billy  V.  State,  8  Okla.  Cr.  682,  130  Pac. 
308. 


See  §1.54. 

Brantley  v.  State,  150  Okla.  Cr.  6,  175 
Pac.  51. 


(1897)  Where  defendant  had  knowledge 
uf  threats  which  were  made  by  deceased 
against  him  two  or  three  weeks  prior  to  the 
killing,  and  regarded  deceaseil  as  one  "al- 
ways waiting  to  get  the  advantage  of  a 
man."  and  as  one  "who  would  kill  another 
If  he  got  the  drop  on  him,"  and  deceased 
liad  on  another  occasion  "throwed  a  shot- 
gun dowu  on  him,  and  .started  to  kill  him"; 
and  the  court  charged  thnt  it  is  not  neces- 
sary, in  onler  to  Justify  homicide  on  the 
ground  of  self-defense,  that  there  should  be 
an  actual  danger  to  the  life  or  person  of 
the  party  dcdng  the  killing.  If  there  l>e  an 
appoiirnnce  of  dimger  caused  by  the  acts  or 
'lenionst rations  of  such  party;  and  if  such 
acts  or  demonstrations.,  or  words  coupled 
with  them,  produce  In  the  mind  of  the  party 
slaying  a  reasonable  fear  of  death  or  serious 
bodily  injury,  the  party  killing  will  be  Justi- 
fied, if  he  acts  upon  such  appearances  of 
'lancer,  and  under  such  reasonable  fear;  held 
error,  ns  the  Jury  should  have  been  told  that 
defendant  had  the  right  to  view  such  acte 
ind  demonstrations  from  his  own  standpoint, 
from  his  own  knowledge  of  previous  threats 
by  deceased,  and  from  bis  opinion  as  to  the 
deceased's  dangerous  character. 

Watkins  v.  Ignited  States,  1  Ind.  Ter. 
3tM,  41  S.  W.  1044. 

(1S3T)  Where  defendant,  by  his  testi- 
mony, admitted  that  he  provoked  an  assault 
by  deceased  by  the  use  of  opprobrious  lan- 
ffUfige,  It  was  not  error  to  Instruet  that, 
"hefore  a  (wrson  can  Justify  the  killing  of 
another  in  self-defense,  he  must  retreat  from 
bis  adversary,  if  he  can  do  so,  If  by  so  doing 
he  can  safely  place  himself  beyond  danger." 
IIa.vs  v.  Territory,  —  Okla.  — ,  52  Pac. 
960. 


(ISOO)  H'liere.  In  a  murder  case,  other 
parts  of  the  charge  fully  and  fairly  present 
the  hiw  of  self-defense,  a  paragraph  imply- 
ing that  a  person  threatened  with  danger 
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must  retreat  to  the  wall  before  taking  life 
is  not  fiitally  erroneous. 

Bias  V.  rutted  States.  3  Ind.  Ter.  27,  53 

S.  W.  471. 


(1890)    An  Instruftlon  on  the  law  of  self- 
tlefense  which  Is  tet'hnicnlly  lueorrect.  is  not 
revenilble  error,  wtiere  the  accused  was  not 
entitled  to  Invoke  the  law  of  self-defense. 
Helms  V.  United  States,  2  Ind.  Ter.  596, 
52  S.  W.  60. 


(inOO)  On  a  trlnl  of  one  charged  with 
munler,  where  the  killing  Is  admitted,  but 
the  pieii  of  self-defense  is  Interiiosed,  and 
tJiero  is  any  oviileiice,  howei'er  slight,  tend- 
ing to  snpijort  such  plea,  the  court  can  not 
weigh  such  evidence,  but  muprt,  when  re- 
qnesteil,  submit  an  instruction  properly  em- 
bracing the  law  of  self-defense,  and  stating 
under  what  circumstances  the  defendant  was 
not  required  to  retreat. 

Kirk  V.  Terrltorj-,  10  Okla.  46.  60  Pac. 
797. 


(1901)  Where,  on  a  .trial  for  murder, 
wherein  a  plea  of  self-defense  was  Inter- 
posed, there  was  evidence  that  deceased  was 
the  aggressor  In  bringing  on  the  difficulty, 
and  accuseil  was  assaulted  in  such  manner 
aa  to  place  him  in  danger  of  death  or  great 
bodily  harm,  ami  the  court  instructed  that 
If  the  Jury  found,  beyond  a  reasonable  doubt, 
that  accused  Stiught  the  decejised  with  the 
intention  of  assaulting  hlni,  and  a  conflict 
ensued,  he  could  not  justify  the  taking  of 
deceafed's  life,  however  necessary  it  may 
have  been  to  save  his  own.  no  matter  to 
what  extremity  he  may  have  been  reduced, 
but.  if  they  found  accu.'ied  had  wholly  re- 
treated to  a  place  of  apparent  security,  his 
right  of  self-defense  was  fully  restored,  and, 
if  ^uraued  by  decensod,  and  there  attacked 
In  a  manner  to  endanger  bis  life,  he  was 
Jostifled  In  taking  the  deceased's  life.  If  be 
believed  it  necessary  to  save  his  own;  held 
that  such  instruction  was  erroneous,  aa  not 
correctly  stating  the  law,  and  prejudicial  to 
accused. 

Mahaffey  v.  Territory,  11  Okla.  213,  66 
Pac.  342. 


( IftOl )  Where  defendant  cla  Ims  sel  f- 
defense.  and  includes  In  a  request  to  charge 
relating  to  self-defense  an  Imiierfect  defini- 
tion of  accidental  killing,  it  Is  not  error  to 
modify  the  charge  hy  leaving  out  that  i)art 
relating  to  accident. 

Bnrtbum  V.  T'nited  States.  3  Ind.  Ter. 
604,  6i  S.  W.  550. 


(1902)  Where,  on  a  prosecution  for  mur- 
tler,  tile  defense  hoing  self-defense,  and  the 
evidence  showing  deceased  threatened  de- 
fendant the  court  instructed  that,  unless  the 
threats  were  succeeded  by  some  overt  act. 


they  would  not  Justify  homicide:  and  de- 
fendant contended  that  it  was  negative  In 
character,  and  uncertain;  and  the  court,  In 
another  instruction,  chargeil:  "What  acts 
on  the  part  of  a  iJersoii  slain  would  Justify 
the  taking  of  his  life  varies  with  the  clr- 
cum&tancea  of  each  imrtieular  case.  Under 
some  circumstances  a  slight  movement  may 
justify  Instant  action,  because  of  reasonable 
apprehension  of  danger;  under  other  circum- 
stances this  would  not  be  so;  and  It  Is  for 
the  Jury  pasting  upon  the  weight  and  effect 
of  the  evidence  to  determine  how  this  may 
Ite":  held  that  the  charge  as  a  whole  was 
proper. 

Williimis  V.  United  States,  4  Ind.  Ter. 
269,  69  S.  W.  871. 


( 1902)  Where,  on  a  prosecution  for  mur^ ' 
(ler,  the  defense  being  self-defense,  the  court 
chanced  that  threats  by  the  deceased  against 
the  life  of  the  defendant,  even  though  made 
In  his  bearing,  would  not.  by  themselves, 
justl^p  the  taking  of  his  life  by  the  defend- 
ant, and  that  threats  made  by  the  deceased 
were  competent  evidence  to  be  considered  In 
determining  the  condition  of  mind  and 
motive  of  the  deceased  at  the  time  of  the 
killing,  but  that  unless  such  threats  were 
succeeded  by  some  overt  act.  they  would  not 
Justify  homicide:  and  defendant  contended 
that  the  Instruction  was  error,  as  It  limited 
the  right  of  the  Jury  to  consider  a  certain 
threat  made  by  deceased  in  the  presence  of 
defendant  for  any  other  purpose  than  to  de- 
termine the  mental  condition  of  deceased, 
and  failed  to  tell  the  jury  that.  If  deceased 
(lid  threaten  defendant's  life,  and  accom- 
panied tbe  threat  by  an  act  of  threatening 
nature,  defendant  bad  a  right  to  kill  hfm; 
held  that,  there  being  In  evidence  threats 
which  were  not  made  In  defendant's  presence 
or  communicated  to  him,  and  the  Instruction 
being  correct  abstractly,  it  was  not  error. 
Williams  v.  United  States,  4  Ind.  Ter. 
269.  69  S.  W.  871. 


(1903)  Where,  on  a  prosecution  for  homi- 
cide, there  was  some  testimony  offered  by 
defendant,  but  it  did  not  relate  to  the  act 
of  killing,  and  no  self-defense  was  shown  In 

an  nfflrmntive  way.  It  was  not  error  to  refuse 
to  charge  on  Relf-defon.<ie. 

Rruner  v.  United  States.  4  Ind.  Ter.  580. 
76  S.  W.  244. 


(1903)  Where  tliere  is  no  evidence  tend- 
ing to  establish  that  the  defendant  withdrew 
from  the  combat  after  the  commencement 
thereof  and  before  he  fired  the  fatal  shot, 
it  IS  not  error  to  omit  to  Instruct  the  Jury 
that,  although  the  defendant  was  the  original 
af^essor,  still,  if  be  In  good  faith  withdrew 
from  the  fight,  and  the  deceased  pursued 
htm.  he  fired  the  fatal  shot  In  self-defense, 
he  should  be  acquitted;  since  under  such 
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clivnmstanceB  an  instruction  on  tbe  defend- 1 
ant's  rigbtB  after  retreat  should  not  be 

glVOL 

Canada  v.  Territory,  12  Okla.  408,  72 
Pac.  375. 

(1&04)  Wbere,  In  a  prosecution  for  homi- 
cide, there  was  evidence  that  defendant  shot 
deceased  without  any  conversation  having 
tnlten  place  between  them,  and  that  deceased 
at  the  time  had  a  pistol,  it  was  not  error  for 
tbe  court  to  charge  that  deceased  hnd  a  right 
to  draw  his  gun,  and  If  defendant  pressed 
him,  he  would  have  tbe  right  to  use  IL 

WUlinm^  T.  United  States.  6  Ind.  Ter.  1. 
88  S.  W.  334, 

(190S)  Under  tbe  provision  of  the  crimes 
act  that  homicide  is  Justiflnbie  when  com- 
mitted in  the  lawful  defense  of  the  person, 
when  there  is  a  r^asonahie  ground  to  appre- 
hend tbe  design  to  do  some  great  personal 
injury  and  Imminent  danger  of  such  design 
t)elng  accomplished,  it  is  proper,  in  a  prose- 
cution for  murder,  to  Instruct,  where  a  man 
is  unlawfully  attached  by  an  adversary,  that 
be  must  act  with  reasonable  courage. 

Turner  t.  Territory,  16  Okla.  557,  82 
Pac.  6B0. 

Where  the  jury  are  Instructed  that  tbe 
killing  was  jnstiflnble  If  in  response  to  some 
overt  act.  It  Is  not  error  to  instruct  that  no 
man  by  his  own  lawless  act  can  create  a 
necessity  for  acting  in  self-defense,  and 
thereupon  kilt  the  person  with  whom  he 
seeks  the  dlfflculty,  and  Interpose  the  plea 
of  self-defense. 

(1005)  Robinson  v.  Territory,  16  Okla. 

241,  85  Pac.  451,  (1900)  reversed  148 

Fed.  830. 

An  instruction  tbflt  if  defendant  sliot  de- 
ceased under  circumstances  which  In  sound 
reason  Induced  in  his  mind  an  honest  belief 
that  he  was  in  danger  of  receiving  some 
great  bodily  harm  from  deceased,  and  In 
acting  ns  he  did  acted  only  from  Instincts 
of  self-preservation,  then  be  would  not  be 
guilty,  clearly  directs  the  Jury  as  to  whom 
the  danger  should  appear. 

(1905)  Robinson  t.  Territory,  16  Okla. 
241,  85  Pac.  451,  (1900)  reversed  14S 
Fed.  830. 

The  use  of  the  language  "sound  reason," 
"boneet  belief/  In  connecticm  with  inatmc- 
tions  as  to  self-defense,  can  only  be  under- 
stood to  mean  that  defendant  must  actuallv. 
In  good  faith,  have  thought  that  he  was  In 
danger  of  losing  his  life  or  suBTerlng  great 
bodily  harm,  and  that  be  bad  reason  and 
cause  for  such  belief. 

(1005)  Robinson  v.  Territory,  16  Okla. 

241,  85  Pac.  451,  (1006)  reversed  148 

Fed.  SaO. 

Wbere  there  la  evidence  that  Just  before 
the  homicide  defendant  on  receiving  Infor- 
mation that  deceased  was  nhu^ng  him,  went 
to  bis  snloon,  armed  himself  with  a  revolver, 
and  went  to  another  saloon,  wbere  be  met 
the  deceased,  accused  bim  of  abusing  blm, 


and  thereafter  fired  tbe  fatal  shot  an  In- 
struction as  to  provoking  the  dUBcolty  was 
uppllctiVle. 

(1005)  Robinson  t.  Territory,  16  Okla. 
241.  85  Pac.  461,  (1906)  reversed  148 
FM.  830. 

(1007)  A  chaise  that.  If  a  person  is  as- 
saulted so  as  to  induce  in  bim  a  reasonable 
belief  that  be  is  In  actual  danger  of  losing 
his  life  or  sufTering  great  bodily  harm,  he  Is 
Justified  in  defending  himself,  though  tbe 
danger  be  not  real,  but  only  apparent;  that 
if  at  tbe  time  defendant  shot  decedent  the 
circumstances  surrounding  bim  were  such  as, 
in  sound  reason,  would  JustlQr  an  honest  be- 
lief that  he  was  in  danger  of  grrat  bodily 
Imrni  and  be  acted  from  the  instinct  of  s^- 
preservation,  Uien  defendant  was  not  guilty, 
tboujfh  there  may  have  been  an  actual  dan- 
ger: that  before  defendant  could  Justify  tbe 
killing  Is  done  in  self-defense  It  must  appear 
that  the  danger  was  apparently  so  ui^nt 
that  to  save  his  own  life  or  prevent  great 
t}odIly  harm,  such  killing  was  absolutely 
necessary ;  that  decedent  was  the  assailant, 
or  that  defendant  in  good  faith  sought  to 
avoid  the  difficulty  before  the  fata)  wound 
was  given — properly  presented  tbe  law  of 
!  self-defense. 

Drlggers  v.  United  States.  7  Ind.  Ter. 
752,  104  S.  W.  1160. 

(1(K)7)  A  charge  that  If  defendant  be- 
lieved that  decedent  had  taken  possession  of 
A  field  claimed  by  defendant  and  that  de- 
cedent and  others  would  be  at  tbe  field  In 
question,  having  in  their  possession  deadly 
weapons,  and  defendant  orgnniised  a  com- 
pany of  men,  armed  himself  and  such  men 
with  deadly  weapons  to  meet  decedent  and 
proceeded  to  tbe  place  of  killing,  and  a  con- 
flict ensued  and  decedent  was  killed,  then 
such  conflict  was  n  mutual  combat,  and  all 
parties  participating  were  guilty  of  nmrder 
and  could  not  claim  self-defense,  was  correct. 
Drlggers  v.  United  States.  7  Ind.  Ter. 
752,  1(M  S.  W.  1166. 

(1908)  In  a  prosecution  for  murder  the 
Jury  should  be  affirmatively,  clearly,  and  dis- 
tinctly Instructed  that  they  must  determine, 
from  defendant's  standpoint,  the  question  of 
hia  guilt  or  innocence,  and  as  tbe  facts  and 
circumstances  In  evidence  reasonably  ap- 
peared to  bim  at  the  time  of  the  homicide. 
Price  V.  States  1  Okla.  Cr.  358,  98  Pac. 
447, 

(1008)  When  tiireats,  together  with  rea- 
sonable ai^arances  of  danger,  are  relied 
upon,  the  court  should  clearly  and  affirma- 
tively Instruct  the  Jury  as  to  the  bearing 
of  threats  upon  reasonable  appearance  of 
danger,  a  negative  instruction  thereon  not 
belne  sufficient 

Price  V.  State,  1  Okla.  Cr.  368,  98  Pac. 
447. 

(1908)  It  Is  error  to  instmct  tbe  Jury,  in 
a  prosecution  for  homicide,  that  It  must  be 
apparent  from  the  evidence  that  the  ebrcnm- 
stancea  and  surroundings  of  d^endant  at 
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tbe  time  of  the  boniiclde  were  such  as  to 
cause  In  htm  a  reasonable  bell^,  founded 
upon  reasonable  evidence,  tbat  be  was  In 
danger  of  death  or  great  bodily  harm  at  the 
hands  of  the  deceased  before  his  right  of 
Belf-defrase  could  arise,  since  the  Jury  are 
not  required  to  find  him  Innoceit.  but  must 
acquit  unless  his  gnlit  is  established  beyond 
all  reasonable  doubt 

Price  V.  State,  1  Okla.  Cr.  858,  98  Pac. 
447. 

(1909)  An  instruction  tbat  there  la  no 
element  of  excusable  or  Justifiable  homicide, 
is  a  declaration  of  tbe  law,  and  not  an  in- 
vestlgatlon  of  the  principle  of  the  Jury  In 
determining  tbe  facts. 

Reed  v.  State,  2  Okla.  Cr.  589,  103  Pac. 
1042. 

(1909)  lu  a  prosecution  for  homicide,  a 
requested  inatructlon  on  justifiable  homicide 
WU8  held  properly  refused  as  failing  to  put 
the  proposition  to  the  Jury  that  to  Justify  a 
homicide  In  self-defense  the  threatoied  as- 
sault must  be  of  such  character  as  would 
Induce  in  the  mind  of  a  reasonable  man  a 
fear  of  death  or  great  bodily  harm,  and  that 
wholly  foiling  to  consider  that,  where  de- 
fendant U  In  a  place  where  he  baa  no  right 
to  be,  the  right  of  self-defense  can  only  arise 
when  no  other  means  to  avoid  the  threat- 
ened duugtr  ia  ai^rent  and  tliat  it  was 
the  duty  of  defendant  to  retreat. 

Reed  v.  State,  2  Okla.  Or.  589,  103  Pac. 
1043. 

(1009)  An  instruction  In  a  prosecution 
for  homklde,  that  the  facts  do  not  raise  the 
Issue  of  excusable  or  Justifiable  homicide 
was  htUd  propw. 

Reed  t.  State,  2  Okla.  O.  580,  103  Pac. 
1042. 

(1909)  Defendant  can  not  avail  himself 
of  the  plea  of  Justifiable  homicide  in  seif- 
defeuse,  if  tbe  necessity  for  that  defense 
was  bronght  about  by  bis  own  deliberate  and 
lawless  acts,  as  by  nrming  biraRelf  and  ko- 
Ing  with  bis  sons  to  the  home  of  deceased  for 
the  purpose  of  forcibly  taking  iwssesslon  of 
live  stock  held  under  a  claim  of  right,  and 
shooting  deceased  on  sight  In  his  dooryard. 
Reed  t.  sfiite,  2  Okla.  Cr.  580,  103  Pac. 
1042. 

(1909)  lostruction  as  to  tbe  right  of  a 
l*en<v  officer,  in  arresting  deceased  for  a 
breach  of  the  peace,  to  take  the  life  of  such 
person  on  apparent  necessity  to  save  his  own 
life,  is  held  sufficient. 

Douglas  V.  Territory,  1  Okla.  Cr.  683,  98 
Pac.  1023. 

(1909)  An  Instruction  in  a  prosecution 
for  homicide  relating  to  the  right  of  defend- 
ant to  strike  deceased  with  a  knife,  was 
held  not  to  have  prejutlicetl  tbe  substantial 
rights  of  defendant 

Ctivett  V.  Territory,  1  Okla.  Cr.  flOO,  98 
Pac.  800,  102  Pac  646. 

(1910)  In  a  murder  case  a  charge  that  If 
accused  oTertook  decedent  and  rode  with 
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bim,  without  Intention  of  provoking  tbe  dif- 
ficulty until  they  arrived  at  the  place  of 
killing,  when  accused  heard  decedoit  using 
Insulting  words  towards  him.  If  such  words 
were  used,  and  accused  was  angered  thereby, 
halted,  and  challenged  decedent  to  mutual 
combat  without  deadly  weapons,  when  he  dla* 
covered  a  pistol  in  decedent's  bands  and 
drew  bis  own  pistol  and  fired  at  decedent 
having  reason  to  believe,  and  did  bellev^ 
that  decedent  was  about  to  kill  him,  he 
would  be  Justified,  did  not  make  the  right 
of  accused  to  self-defense  depend  upon  tbe 
absence  of  any  intention  to  provoke  a  dif- 
ficulty, but  was  more  liberal  to  accused  than 
the  law  demands. 

Wood  T.  State,  3  Okla.  Cr.  553.  107  Pac. 
987. 

(1910)  Instructions  upon  aelf-defense  in 
n  trial  for  murder  which  tell  the  Jury  that 
it  must  apiwar  from  the  evldoice  that  the 
defendant  was  not  tbe  aggressor  before  the 
plea  of  self-defense  can  avail  blm,  and  that 
If  they  believe  certain  facts  from  the  evi- 
dence, then  they  should  acquit  the  defendant 
as  having  acted  Justifiably,  and  which  no- 
where tell  the  Jury  that  if,  upon  a  considera- 
tion of  all  the  evidence,  they  mtertain  a 
reasonable  doubt  as  to  whether  the  defendant 
acted  In  his  real  or  apparent  necessary  self- 
defense,  they  should  acquit  are  dlsapprored. 
Hawkins  v.  United  States,  3  Okla.  Cr. 
651.  108  Pac.  561. 

(ISIO)  Where  it  appears  from  defend- 
ant's evidence  in  a  prosecution  for  assault 
with  intent  to  kill,  that  one  of  the  defmdants 
reminded  the  person  assaulted  that  be  had 
not  paid  a  debt  which  he  had  promised  to 
pay,  whereupon  the  person  so  reminded  as- 
saulted tbe  defendant  so  reminding  him  and 
threw  his  right  band  back  to  his  hip  pocket 
as  if  to  draw  a  pistol;  thnt  the  other  de- 
fendant then  struck  the  person  so  attempt- 
ing to  draw  a  pistol  to  prevent  him  from 
shooting  the  other  defendant,  and  tbe  latter 
then  struck  him  with  a  knife,  an  instruc- 
tion that  If  the  assaulted  person  struck  ac- 
cused with  bis  fist  without  fault  or  provoca- 
tion of  accused,  and  that  some  one  cried  out 
to  accused  to  watch  out  &nd  that  accused 
then  and  tb«*e  bad  reasonable  canse  to  ap* 
prehend  a  design  of  the  assaulted  person  to 
kill  him,  or  do  bim  great  bodily  barm,  and 
there  was  reasonable  cause  for  accused  to 
apprehend  Immediate  danger  of  tbe  design 
being  accomplished,  and  to  avert  such  appre- 
bende<l  danger,  and  not  in  a  spirit  of  re- 
venge, he  cut  the  assaulted  person  with  a 
knife  In  good  faith,  believing  It  necessary 
to  protect  himself  from  such  apprehended 
danger,  then  his  act  was  Justifiable,  was  not 
erroneous  as  leading  the  Jury  to  believe  that 
tbe  language  of  accused  which  might  have  to 
some  extent  brought  on  tbe  difficulty  was 
such  fault  or  provocation  as  would  d^lve 
him  of  bis  right  of  self-defense,  nor  as  lead- 
ing the  Jury  to  understand  that  the  appre- 
hended danger  should  be  vliewed  In  the  light 
of  tbe  circumstances  as  the  Jury  understood 
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them  iind  not  as  tliey  ai»i]eare<l  to  accused 
at  tbe  Um& 

Dooling  V.  State.  3  Okla.  Cr.  401,  100 
Pac.  9S2: 

(1010)  I'pon  a  trial  for  murder,  where 
tbe  defendant's  plea  was  self-defense,  the 
court  gave  the  Jury  tbe  foltuwlug  instruc- 
tion: "I'ou  are  instructed  that  the  defend- 
ant in  tbia  case  is  presamed  to  be  innocent 
of  tbe  crime  charged  In  the  iDdietiiient,  and 
this  la  a  presumption  of  law  that  remains 
with  him  and  is  thrown  nrounil  blm  for  bis 
protection  up  to  the  moment  when  tlie  killing 
is  proved  or  admitted.  When  the  IcilUng  is 
proved  or  admitted  by  defendant  and  tbe 
plea  of  self-defenKe  is  interi>osed,  as  in  this 
case,  it  then  devolves  uiwn  the  defendant  to 
show  any  circuniKtanees  of  niitigutlon  to 
excuse  or  justify  it  by  some  proof  strong 
enough  to  create  in  the  minds  of  tbe  Jury  a 
reasonable  doubt  of  his  guilt  of  the  oHfeuse 
charged,  unless  the  proof  on  the  i»rt  of  the 
state  shows  that  the  defendant  was  Justified 
in  doing  the  act";  it  was  held  that,  under 
{§6828  and  of  Snyder's  Comp.  Laws 

190&,  the  instruction  was  not  erroneous. 
Culpepper  v.  State,  4  Okla.  Cr.  103,  111 
Pac.  679w 

(1910)  Where  the  issue  of  self-defense  is 
presented  by  the  testimony,  the  Jury  should 
be  inatructed  thut  tbey  must  view  tbe  evi- 
dence in  the  case,  upon  the  question  of  dan- 
ger or  at^arent  danger  to  tbe  defendant  at 
the  time  he  fired  the  fatal  shot,  from  tbe 
standpoint  of  the  defendant,  and  as  It  then 
reasonably  appeared  to  blm. 

Smith  V.  State,  4  Okla.  Cr.  328,  114  Pnc. 
360. 

(1910)  Although  a  requested  Instruction 
may  correctly  state  a  proiwsition  of  law 
applicable  to  the  evidence  in  the  case,  yet  it 
should  not  be  given  where  tbe  same  proposi- 
tion has  already  been  correctly  stated  In  the 
general  instruction  to  the  Jury. 

Smith  V.  State,  4  Okla.  Cr.  32S,  114  Pac. 
350. 

(1911)  Where  the  prosecution  In  a  homi- 
cide case  is  based  on  the  theory  that  tbe  de- 
fendant provoked  the  ditbculty,  tbe  character 
of  the  provocation,  in  connection  with  the 
Intent,  shoutd  be  set  out  and  defined  in 
separate  nfflrmative  charges. 

Gibbons  V.  State.  5  Okla.  Cr.  212,  115 
Pac.  129. 

(1911)  Where  a  person  is  on  trial  for 
murder,  and  tbe  issue  of  self-defense  Is 
raised,  it  is  error  for  the  court  to  give  an 
Instructiou  which  in  effect  tells  the  Jury 
that  any  intent  other  than  the  intent  to  do 
some  lawful  act  stated  is  suflSctent  to  destroy 
the  right  of  self-defense. 

Gibbons  y.  State,  5  Okln.  Cr.  212.  115 
Pac.  120. 

(1911)  It  Is  error  for  a  court  to  give  an 
instruction  ou  a  murder  trial  which  destroys 
the  right  of  self-defenae.  when  that  issue  is 
raised.  If  bare  intent  and  purjiose  to  provoke 


a  difficulty  existed  in  tbe  mind  of  tbe  de- 
fendant, tbe  rule  being  that  the  defoidant 
must  do  some  act  at  the  time  of  the  dif- 
ficulty which  does  urovoke  it. 

Gibbons  v.  State,  6  Okla.  Cr.  212.  115 
Pac.  120. 

(1912)  For  facts  held  insufficlrat  to  raise 
tbe  issue  of  self-defense,  see  opinion. 

Hunter  v.  State,  7  Okla.  Or.  300,  123 
Pac.  5G4. 

(1912)  For  approved  instructions  on  tbe 
subject  of  murder,  manblaugbter.  self- 
defense,  threats,  and  voluntary  mutual  com- 
hat,  see  statement  of  case. 

McTlaniel  v.  State,  8  Okla.  Cr.  209,  127 
Pac.  358. 

(1912)  The  following  instruction  was 
held  erroneous :  "I'pon  the  oti  er  hand,  gen- 
tlemen of  the  Jury,  before  you  would  be 
justified  in  acquitting  tbe  defendant  on  the 
ground  of  self-defense,  you  oucbt  to  believe 
the  defendant's  cause  of  ai'itrclieiision  was 
reasonable.  Whether  the  facts  constituting 
such  reasonaiile  cituse  have  been  estitbllsbeil 
by  tbe  evidence,  you  are  to  determine;  and 
unless  the  facts  constituting  such  reasonable 
cause  hare  been  ^nblished  by  the  evidence 
in  this  case,  you  cim  not  acquit  the  defmdant 
In  such  case  on  tbe  ground  of  self-defense, 
even  though  you  may  believe  that  the  de- 
fendant really  thought  be  was  in  danger." 
Rogers  v.  State,  8  Okla.  Cr.  22&,  127  Pnc. 
3«5. 

(1912)  In  a  case  of  murder,  where  the 
issue  of  self-defense  is  presented,  the  jury 
should  be  instructed  that,  In  passing  upon 
the  questions  as  to  whether  or  not  tbe  de- 
fendant acted  upon  reasonable  apprehension 
of  danger,  (hey  must  view  tbe  facts  and  cir- 
cumstances In  evidence  from  the  defendant's 
standpoint  and  as  they  then  reasonably  ap- 
peared to  blm. 

Rogers  v.  State,  8  Okla.  Cr.  226,  127 
Pac.  365. 

(1912)  An  instruction  which,  logically 
construct!,  deprives  the  accused  of  tlie  right 
of  self-defense,  unless  tbe  danger  which  he 
contends  he  was  defending  against  was  real 
and  actual,  and  that  it  so  appeared  to  the 
accused  at  tbe  time,  is  erroneous. 

Humphrey  v.  State,  8  Okla.  Cr.  449.  12S 
Pac.  742. 

(1012)  Where  it  is  necessary  to  Instruct 
on  the  doctrine  of  provoking  the  difficulty, 
and  the  proof  that  accused  did  anythii^  he 
had  a  right  to  do  which  could  reasonably  be 
construed  to  come  within  the  general  terms 
of  the  charge,  tbe  court  should  tdl  the  iury 
what  acts  would  be  Justifiable. 

Tumbull  V.  State,  8  Okla.  Cr.  450,  128 
Pac.  743. 

(1912)  Where  tlie  only  provocation  by  de- 
fendant shown  was  that  he  placed  his  hand 
on  the  shoulder  of  deceased  and  requeetetl 
him  to  quit  using  obscene  and  profane  lan- 
guage In  the  presence  of  defendant's  wife 
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and  other  women  and  cbltdren,  nn  instruc- 
tion thnt  one  provoking  tbe  difficulty  had 
not  the  right  of  self-defense,  without  stating 
the  nature  of  such  provocntlve  act,  was  er- 
roneous. 

TurnbuII  v.  State,  8  Okla.  Cr.  iSSt,  V2S 
Pac.  743. 

(1913)  An  Instruction  where  self-defense 
Is  jdeaded,  as  to  the  effect  of  tlirents,  la  not 
erroneous  for  failure  to  state  that  the 
threats  were  material  to  determine  what  the 
defendant  might  have  apprehended  from  the 
act  of  deceased,  where  there  was  no  evidence 
that  the  threats  were  communicated  to  de- 
fendant. 

Mcintosh  V.  State,  8  Okla.  Cr.  728,  128 
Pac.  73B. 

(1913)  For  a  correct  instruction  upon  the 
subject  of  uncomnmnloated  threats,  see 
opinion. 

-Mcintosh  V.  State,  8  Okla.  Cr.  728,  128 
Pnc.  735. 

(1913)  Where  a  defendant  Is  upon  trial 
for  the  murder,  and  the  evidence  offered 
does  Tint  present  self-defense  as  a  legitimate 
deduction,  it  Is  error  for  the  court  to  give 
any  instruction  at  all  upon  the  fubject  of 
self-defense ;  but,  this  being  an  error  of  the 
defendant,  he  can  not  conn>1ain  thereof. 
Moutry  V.  State,  9  Okta.  Cr.  628,  132 
Pnc.  915. 

(1913)  Where  the  proof  clearly  discloses 
the  fact  that  the  accused  was  the  aggressor 
and  brought  on  the  difficulty  by  violent  and 
felonious  action,  and  without  any  justiflci- 
tlon  from  the  deceased,  and  there  1.4  no  proof 
indicating  that  such  accused  had  withdrawn 
from  the  controversy,  the  law  of  self-defense 
can  not  be  involied,  and  it  Is  not  error  for 
the  court  to  decline  (o  give  an  instruction 
attempting  to  submit  any  such  issue. 

Ray  V.  State,  10  Okla.  Cr.  403.  136  Pac. 
980. 

(1914)  In  a  prosecution  for  assault  with 
a  dendly  weapon  with  Intent  to  kill.  It  is 
considered  by  the  court  that  there  was  no 
evidence  tending  to  show  that  the  shooting 
was  in  self-defense. 

Murray  v.  State,  10  Okla.  Cr.  530.  139 
Pac.  707. 

(1919)  The  giving  of  an  Instruction  that 
there  was  no  self-defmse  or  Justiflahle  or 
excumble  homicide  in  tbe  case  was  held 
prejudicial  error,  where  defendant's  testl- 
monv  presented  such  defense. 

McClatchey  v.  State.  12  Okla.  Cr.  173, 
152  Pac.  1136. 

(1916)  Where  the  only  eyewitness  to  a 
homicide  testified  that  the  deceased  a^ 
tempted  to  bribe  the  accused  to  swear  folsely, 
and  the  accused  resented  the  offer  by  nsing 
Terr  violent  and  insntting  language  toward 
the  deceased,  and  tbe  deceased  thereupon 
became  enraged  and  attacked  the  accused 
with  an  open  knife,  and  the  accused  then 
shot  the  deceased  In  defense  of  his  person; 
and  the  evidence  showed  no  previous  hostil- 


ity, but.  on  the  contrary,  that  prior  to  tbe 
fatal  difficulty  the  men  had  been  friends,  It 
was  held  that  it  was  prejudicial  error  for  tjie 
court  to  Instruct  the  jury,  under  this  state 
of  facts,  to  the  effect  that.  If  the  accused 
addressed  the  Insulting  language  toward  the 
deceased  for  the  purpose  of  provoking  a 
difficulty,  and  doing  the  deceased  bodily 
harm,  be  thereby  forfeited  bis  right  of  self- 
defense,  for  the  reason  that  the  accused  had 
the  right  to  resent  this  offer  to  bribe  him, 
and  to  resent  it  In  no  uncertain  language, 
and  this  instruction  suggests  a  purpose  on 
the  part  of  the  accused  for  using  tbe  insult- 
ing language  which  is  not  suggested  by  nor 
borne  out  by  the  evidence,  and  in  effect  de- 
nies to  tbe  accused  the  plea  and  right  of 
self-defense  which  the  evidence  on  behalf  of 
the  accused  tended  to  establish. 

WUey  T.  State,  13  Okla.  Cr.  3,  161  Pac. 
61. 

(1917)  On  a  trial  for  assault  with  intent 
to  kill,  where  the  evidence  tends  to  show 
Justification  in  self-defense,  the  court  must 
submit  Instructions  properly  embracing  the 
law  of  self-defense. 

Anderson  v.  State,  13  Okla.  Cr.  264,  164 
Pac.  128. 

(1917)  E}vldence  examined,  and  held  saf- 
ficient  to  authorize  the  trial  court  to  give  an 
instruction  on  self-defense. 

Bashara  v.  Stote,  13  Okla.  Cr.  304,  164 
Pac.  324. 

(1918)  In  a  prosecution  for  intentionally 
and  wrongfully  shooting  another  with  intent 
to  kill,  where  the  evidence  shows  that  the 
defendant  was  on  bts  own  premises,  and  the 
complaining  witness  advanced  upon  him  with 
a  Winchester  rlfie  pointed  at  him.  it  was 
error  for  the  court  to  instruct  the  Jury  on 
the  law  of  mutual  combat. 

Campbell  v.  State,  14  Okla.  Cr.  319,  170 
Pac.  915. 

(1918)  When  the  law  of  "seeking"  or 
"provoking"  the  difficulty  is  Invoked  In  the 
trial  of  a  homicide  case,  it  Is  the  duty  of 
the  court  to  give  the  law  applicable  to  the 
facts  developed.  In  many  instances  the  ab- 
stract statement  of  tbe  doctrine  Is  sufficient 
In  others  the  peculiar  facts  developed  render 
it  essential  that  the  doctrine  be  amplified 
so  that  the  jury  may  determine  without  be- 
ing misled  the  rights  of  the  accused  as  well 
as  those  of  the  deceased  under  the  particular 
circumstances  they  are  called  upon  to  con- 
sider. The  facts  In  the  case  under  considera- 
tion are  reviewed,  and  held  to  bring  in  with- 
in the  rule  of  law  laid  down  In  Tumbull  v. 
State,  8  Okla.  Cr.  459,  128  Pac.  743;  Swan 
V.  State.  13  Okla.  Cr.  646,  165  Pac.  627. 
Braudley  v.  State,  14  Okla.  Cr.  479,  178 
Pac.  661. 

(1018)    On  the  trial  of  a  person  charged 
with  homicide  it  is  unnecessary  for  the 
court  to  submit  to  the  Jury  a  proposition 
of  law  Inapplicable  to  the  facts  developed. 
Garrett  v.  State.  15  Okla.  Cr.  48, 174  PftC, 
799. 
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(1919)  The  Instruction  given  the  Jury  in 
tlie  Instant  case  as  to  what  facts  would 
denr  the  defendant  the  rUiht  to  avail  him- 
self of  the  defense  of  self-defense  carefully 
considered,  and  held  not  to  correctly  state 
the  law, 

Boyer  t.  State,  16  Okla.  Cr.  388, 183  Pac 
620. 

(1920)  In  a  prosecution  for  assault  with 
intent  to  kill  by  shooting  another  with  a 
pistol,  the  evidence  on  the  part  of  the  de- 
fense tended  to  show  that  the  d^eadant 
acted  In  his  necessary  self-defense.  The 
court  instructed  the  jury  In  part  os  follows: 
'^If  yon  And  from  the  testimony  beyond  a 
reasonahle  doubt  that  the  prosecuting  wit- 
ness dM  assault  the  defendants  with  a  pistol, 
or  was  advancing  upon  them  in  such  an  as- 
sttuU  in  such  a  way  and  manner  ns  to  In- 
duce the  defendants  to  reasonably  believe 
that  their  lives  were  in  danger,  or  that  seri- 
ous bodily  harm  was  about  to  be  done  them, 
then  you  are  Instructed  that  they  had  a 
right  under  the  law  to  use  such  means  as 
was  necessary  to  defend  tbems^ves  against 
such  assault  on  the  part  of  the  prosecuting 
witness.  And  If  you  so  find  from  the  evi- 
dence, beyond  a  reasonable  donbt,  you  should 
acquit  the  defendants.  Held,  prejudicial  error 
as  placing  the  burden  of  proof  upon  the 
defendant,  and  requiring  the  Jury  before  find- 
ing for  acquittal  to  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
defendant  fired  the  shot  in  self-defense. 

Strlbling  v.  State,  —  Okla.  Cr.  — ,  192 
Pac  fiOO. 

(1921)  The  instructions  of  the  court  re- 
lating to  the  law  of  self-defense  examined, 
and  held  sufficient 

Mendenhall  v.  State,  —  Okta.  Cr.  — , 
196  Pac.  736. 

(1921)  An  Instruction  Is  erroneous,  al- 
though correct,  as  an  abstract  proposition  of 
law,  if  it  leaves  the  Jury  in  doubt  or  uncer- 
tainty as  to  how  It  should  be  applied  to  the 
evidence. 

Boddls  T.  State,  —  Okla,  Cr.  — .  198 
Pac.  84a. 

{ 166.   DefensA  of  propMly. 

(1912)  Where  the  defense  is  that  the  de- 
fendant killed  the  deceased  for  the  purjmse 
of  preventing  the  deceased  from  committing 
the  crime  of  rape  upon  the  daughter  of  the 
defendant  It  Is  improper  to  instruct  the 
Jury  that  they  may  consider  the  previous 
bad  character  of  such  daughter. 

Litchfield  T.  State.  8  Okla.  Cr.  164.  126 
Pac.  707. 

(1914)  A  landowner  is  not  Justified  In 
making  an  assault  upon  another  with  a 
dangerous  or  deadly  weapon  In  resisting  a 
trespass  on  his  premises,  when  no  felony  is 
attempted. 

Marshall  v.  State,  11  Okla.  Cr.  S2,  142 
Pac.  lOM. 

(1917)  Where  the  crime  of  assault  with 
intent  to  kUl  la  charged,  and  the  proof  dis- 
closes the  fact  that  the  difficulty  occurred 


upon  the  premises  occupied  by  the  defend- 
ant, and  that  the  prosecuting  witness  was 
a  trespasser  creating  a  disturbance,  the  trial 
court  should  give  in  his  general  charge  a 
proper  instruction  explaining  to  the  Jury 
hnw  far  the  iHjrson  charjred  mlrht  lawfully 
go  in  ejecting  the  trespasser,  under  the  cir- 
cumstances disclosed  b^ore  he  would  become 
the  aggressor  under  the  law  or  close  the 
right  of  self-defense,  and  fix  in  a  clear  and 
positive  manner  the  responsibility  of  the  ac- 
cused, based  upon  his  Intent  at  the  time  of 
engaging  in  the  controversy,  as  well  as  at 
the  time  of  the  alleged  assault 

Sighte  T.  Stete,  13  Okla.  Cr.  627.  166 
Pac.  4S8. 

S  167.  Accid«ii(  or  mirfortnne. 

(1909)  Where  the  court  instructed  the 
Jury  that  In  "handling  dangerons  Instru- 
ments or  agencies  the  duty  of  exercising 
some  care  or  caution  In  the  manner  of  using 
the  dangerous  agency,  and  In  case  of  gross 
or  culpable  neglect  of  this  duty  the  law 
Imposes  criminal  as  well  as  civil  liability.** 
It  was  erroneous.  tOr  the  reason  that  It  does 
not  define  the  degree  of  care  or  caution  to 
be  used,  or  gross  neglect  such  oa  would 
render  the  defendant  guilty  of  criminal  negli- 
gence. 

O'Barr  v.  United  States.  8  Okla.  Cr.  S19. 
105  Pac.  968. 

S  168.   Principals  and  aceesaories. 

(1918)  In  a  prosecution  for  homicide  al- 
leged to  have  been  committed  by  two  or 
more  persona.  It  is  not  necessary  for  the 
Indictment  or  Information,  to  chat^  a  con- 
spiracy to  commit  murder.  All  persons  con- 
cerned in  the  commission  of  crime  in  this 
state,  whether  th^  directly  committed  the 
act  or  aid  and  abet  it  to  commission,  thon^ 
not  present  are  "principals.'*  and  they  may 
be  Indicted,  or  Informed  against  and  tried 
ns  such.  Under  such  an  Indictment  or  in- 
formation, where  the  proof  would  tend  to 
sustain  the  inference  that  a  conspiracy 
existed  between  the  said  principals  to  com- 
mit the  alleged  crime.  It  was  appropriate 
for  the  trial  court  to  give  an  instruction 
upon  the  subject  of  conspiracy  to  mnrder. 
Collins  T.  State,  15  Okla.  Cr.  96,  175 
Pac.  124. 

(1920)  An  instruction  In  a  case  of  homi- 
cide on  the  law  of  conspiracy  and  responsi- 
bility of  co-conspirators  for  each  other's  ncte 
Is  erroneous  where  there  is  no  evld«ice  of 
any  combination  or  conspiracy. 

Crabtree  t.  State,  —  Okla.  Cr.  — ,  193 
Pac.  1006. 

S  169.  Grade  or  degree  of  offente, 

S  170.   In  general. 

(1904)  Where  on  trial  for  murder  the  evl- 
dence  would  warrant  a  verdict  for  a  lesser 
degree  Included  In  the  charge,  it  Is  the  duty 
of  the  court  to  instnict  as  to,  such  lesser 
degree. 

Wells  T.  Territory.  14  OUa.  4S6.  78  Pftc 
124. 

(1006)  Where  defendant  is  charged  with 
mnrder,  and  is  convicted  of  manslauKbter 
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tn  tbe  flnt  degree,  and  there  are  Instruc- 
tions gtren  properly  clefinlug  and  covering 
tbe  law  of  murder  and  manslaughter,  an 
Instruction  that  if  the  jury  "find  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
tbe  defendant  cut  and  stabbed  tbe  deceased 
with  a  knife  and  killed  him,  and  that  be  did 
so  cut  and  stab,  with  a  preoieditaled  design 
to  effect  the  death  of  Uie  deceased,"  they 
should  then  "find  the  defendant  guilty  of 
murder,"  is  not  erroneous  as  excluding  the 
theory  of  mauBlaugtater  In  the  first  decree. 
Morgan  t.  Territory,  16  Okla.  530,  85 
Pac.  718. 

(190S)  An  instnictlon  that  If  defendant 
was  informed  and  believed  that  deceased  had 
taken  possession  of  the  field  claimed  by  him, 
that  be  would  be  there  with  an  armed  party 
on  the  morning  of  tbe  killing,  and  that  he 
had  made  threats  against  the  life  of  defend- 
ant and  that  tbe  defendant  with  this  knowl- 
edge voluntarily  organized  a  party  and 
armed  them  with  deadly  weapons  for  the 
purpose  of  meeting  the  party  organized  by 
deceased  In  deadly  conflict,  and  weut  to  the 
place  of  tbe  killing,  and  the  conflict  ensued 
and  deceased  was  killed,  then  such  conflict 
was  a  "muttul  combat,'*  and  all  parties  who 
knowiniSy  and  Intentionally  engaged  In  it 
are  guilty  of  murder,  is  erroneous  under 
tiie  Uieory  of  the  prosecution  and  the  evi- 
dence. 

Drlggera  t.  United  States.  1  Okla.  Or. 
167,  05  Pac  612. 

(1908)  The  fact  that  the  Jury  In  prosecu- 
tion for  murder  has  tbe  right  to  determine 
whether  the  punishment  shall  be  death  or 
imprisonment  for  life  does  not  have  the 
effect  to  render  tbe  offense  none  the  less 
capital. 

In  re  Thomas,  1  Okla.  Cr.  15,  93  Pac. 
980. 

(1909)  It  la  tbe  duty  of  tbe  court  to 
say,  as  a  matter  of  law,  whether  there  Is 
any  evidmce  that  tends  to  reduce  the  degree 
of  tbe  offense  to  manslaughter  in  tbe  sec- 
ond degree. 

Cannon  t.  Territory,  1  Okla.  Cr.  600,  90 
Pac  622. 

(1910)  In  an  Instruction  correctly  defin- 
ing "murder"  and  "manslaughter,"  the  state- 
ment "You  see  by  these  definitions  that  In 
murder  malice  must  exist,  but  that  man- 
slaughter Is  the  killing  of  a  human  being 
without  malice,"  made,  not  as  a  definition 
of  either  ott&ae,  but  only  as  distinguishing 
the  two,  is  not  rererslMe  error. 

Prince  t.  United  Stata,  3  Okla.  Cr.  700, 
109  Pac  241. 

(1912)  In  a  prosecution  for  murder,  the 
court  should  submit  the  case  to  the  Jury 
for  consideration  upon  every  degree  of  homi- 
cide which  the  evidence  In  any  reasonable 
view  suggests,  and.  if  the  evidence  tends 
to  prove  different  degrees,  the  law  of  each 
degree  which  tbe  evidence  tends  to  prove 
should  be  Birt>mltted  to  tbe  Jury,  whether  it 


be  requested  on  the  part  of  tbe  deftodant 
or  not 

Kent  T.  State,  8  Okla.  Cr.  188,  126  Pac 

1040. 

(1912)  On  an  Information  based  on  the 
Penal  Code,  12907.  charging  the  defendant 
with  assault  and  battery  with  a  certain 
knife,  said  knife  being  then  and  there  a 
deadly  weapon.  In  a  manner  likely  to  produce 
death,  and  with  felonious  Intent  to  kill,  be 
may  properly  be  convicted  of  the  offense 
defined  by  i  2308,  of  "assault  with  Intent  to 
kill,"  or  the  offense  defined  by  S  2337.  of 
"assault  with  any  sharp  or  dangerous 
weapon,  with  Intent  to  do  bodily  harm,"  and 
the  court  should  submit  the  case  to  the  Jury 
for  consideration  upon  every  degree  of  as- 
sault which  the  evidence  in  any  reasonable 
view  of  It  suggests. 

demons  v.  State,  8  Okla.  Cr.  453,  128 
Pac.  739. 

(1916)  In  a  prosecution  for  assault  with 
Intent  to  kill,  it  was  not  Incumbent  on  the 
court  to  charge  the  law  of  assault  with  In- 
tent to  do  bodily  harm,  or  assault  and  bat- 
tery; when,  under  the  evidence,  the  defend- 
ant was  either  entiiely  Innocent  of  any  of- 
fense whatever,  or  was  guilty  of  an  assault 
with  intent  to  kill. 

Jones  T.  State,  12  Okla.  Cr.  265,  164 
Pac.  689. 

(1916)  WUle  the  Jury  has  the  right  to 
determine  the  degree  of  crime  committed  In 
a  homicide  case,  it  is  for  the  court  to  deter- 
mine what  degrees  of  homicide  the  evidence 
tends  to  establish,  and  It  is  the  duty  of  the 
court  to  confine  its  charge  to  such  degrees. 
Ballanl  v.  State,  12  Okla.  Cr.  277,  154 
Pac  1197. 

(1919)  In  a  prosecution  for  murder  the 
court  should  submit  the  case  to  the  Jury 
for  consideration  upon  every  grade  of  felonl* 
ous  homicide  which  tbe  evidence  reasonably 
tends  to  sUE^rt;  and  where  there  wns  evi- 
dence of  the  Intoxication  of  the  defendant 
which.  If  believed,  tended  to  show  that  de- 
fendant was  Intoxicated  to  tbe  extent  of 
lacking  the  mental  capacity  to  form  a  pre- 
meditated design  to  take  life  at  tbe  time  of 
the  homicide,  it  was  pi«Judlclal  error  to  re- 
fuse to  submit  to  tbe  Jury  an  Instmction 
which  woold  anthorlie  the  conviction  of  the 
defendant  of  manslaughter  In  the  first  de- 
gree. 

Tubby  T.  State,  16  Okla.  Cr.  496, 178  Pac 
491. 

In  a  prosecution  for  murder,  the  court 
should  submit  the  case  to  the  Jury  for  con- 
sideration upon  every  degree  of  bomldde 
which  the  evidence  in  any  reasonable  view 
of  its  suggests;  and,  if  the  evidence  tends 
to  prove  different  d^reea^  tbe  law  of  each 
degree  which  the  evidence  tends  to  prove 
should  be  submitted  to  the  Jury,  whether 
it  be  requested  on  the  part  of  the  defendant 
or  not. 

(1020)  Steeley  v.  State,  —  Okla.  Cr.  — , 
1S7  Pac.  821;  (1920)  Palmer  v.  State. 
—Okla.  Cr.       187  Pac  502. 
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S171.   Harder.  I 

See  1165. 

McDeniel  v.  State,  8  Okla.  Cr.  209,  127 
Pac.  358. 

(1912)  For  approved  Instructlous  submit- 
ting tbe  Issue  of  murder,  manslaughter  in 
the  first  degree,  and  of  man^ugbter  In  tbe 
second  degree,  see  opinion. 

Kent  T.  State,  8  Okla.  Cr.  188.  126  Pac. 
1040. 

fi  172.   Manslanghter. 

See  S  113. 

Thomas  v.  State,  —  Okla,  Cr.  — ,  197 
Pac.  863. 

See  i  170. 

Tubby  V.  Stote,  15  Okla.  Cr.  40«,  178 
Pac.  491. 

See  1171. 

Kent  V.  State,  8  Okla.  Cr.  iss,  120  I'ac. 
1040;  McDaniel  t.  State,  8  Oklii.  Cr. 
209.  127  Pac.  358. 

On  a  murder  trial,  where  the  prosecution's 
evidence  tends  to  suiiport  the  cliarge.  and 
there  la  no  evidence  tending  to  show  the 
lower  crime  of  nmnsliiughter  in  any  degree, 
but  the  defense  is  directed  to  Justification 
of  the  killiiiK,  it  is  net  necessjiry  for  tbe 
court  to  instruct  upon  the  law  of  man- 
slaughter. 

(1804)  Gatliff  V.  Territory,  2  Okla.  523, 
37  Pac.  809;  (1002)  New  v.  Territory. 
12  Okla.  172,  70  Pac.  198,  (1904)  dis- 
missed 195  U.  S.  252,  40  L.  Ed.  182, 
25  Sup.  CL  68. 

(1890)  In  view  of  Rev.  Stat  V.  S.,  S  5339 
(U.  S.  Comp.  Stat.  1901.  p.  3027),  i)rescrlbins 
tbe  dentb  iteuuUy  for  murder,  and  S  2145 
(Ind.  Ter.  Ann.  Stat  1S1>9,  8  4355).  providing 
tliat  the  general  laws  of  tbe  United  States 
as  to  punishment  of  crimes  committed  in  any 
place  within  the  sole  Jurisdiction  of  the 
United  States  shall  extend  to  the  Indian 
country,  and  Act  Cong.  March  I,  1805,  ch. 
145,  5  4,  28  Stat.  606  (Ind.  Ter.  Ann.  Stat 
1899,  5  48),  extending  ch.  45  of  Mansfield's 
Digest  of  the  General  Laws  of  Arkansas  to 
the  Indian  Territory,  where  defendant  was 
Indicted  for  murder,  which,  under  the  Ar- 
kansas law,  tbe  Jnry  might  have  found  to 
have  beat  In  ^tber  tbe  first  or  second  de- 
gree, and  for  which  the  punishment  varies 
according  to  tbe  degree;  held  that  the  court 
did  not  err  in  falling  to  Instruct  the  jury  as 
to  the  degrees  of  murder,  or  in  sentencing 
defendant  to  death  on  a  verdict  of  guilty. 
Brown  V,  United  States,  2  Ind.  Ter.  582, 
52  S.  W.  56. 

(1809)  Where  accused,  fighting  wltb  de- 
ceased, knocked  hiin  down  wltb  a  club,  and 
then  cut  bis  throat  and,  there  being  slight 
evidence  that  the  blow  caused  death  before 
the  cutting,  a  charge  on  mandangbter  was 
given,  accused  can  not  complain  that  the 
court  failed  to  go  further,  and  charge  that 
If  the  unlawful  act  was  a  felony,  tbe  killing 
would  be  morder. 

Bias  v.  United  States,  3  Ind.  Ter.  27,  53 
S.  W.  471. 


Where  defmdant  Is  charged  with  man- 
slaughter In  the  first  degree,  and  the  evidence 

tends  to  suitjiort  tbe  charge,  and  there  is  no 
evidence  to  supiKirt  a  lower  degree  of  the 
crime,  but  that  of  defendant  tends  to  prove 
JustiHcation,  it  is  not  necessary  to  instruct 
on  Uie  law  of  manslaughter  In  the  second 
degree. 

(19<^5)  UobiuBOn  v.  Territory.  16  Okla. 
241,  S5  Pac.  451,  reversed  (1906)  148 
Fed.  830. 

(I!i(i5)  In  11  prosecution  for  murder, 
where  tiicre  is  no  evidence  to  show  that  the 
crime  was  manslaughter,  the  court  should 
refuse  to  charge  the  jury  as  to  the  law  of 
manslaughter. 

WIUUuis  v.  UuHed  States,  6  Ind.  Ter.  1, 
8S  S.  W.  334. 

( 19()5>  Where  the  ludictment  chaises 
murder,  and  the  evidence  shows  the  crime 
committed  by  lybig  In  wait  and  shooting  the 
deceased,  and  the  defense  is  alibi,  and  no 
evidence  la  Introduced  by  defendant  other 
than  as  to  the  alibi,  and  tbe  testlnwny  shows 
a  wtlfull  shooting  resulting  in  death.  It  la 
error  to  submit  to  the  Jury  the  question  of 
tbe  guilt  or  iiiuocence  of  tbe  defendant  of 
tbe  crime  of  manslaughter  in  tbe  first  degree. 
Keguler  v.  Territory,  15  Okla.  652,  SZ 
Pac.  309. 

( 1900)  An  Instruction  deflnlng  man- 
slaughter under  the  United  States  statute 
(Rev.  Stat  U.  S.,  S5341;  V.  S.  Comp.  Stat 
1001,  p.  8028).  In  force  In  the  Indian  Ter- 

ritorj'  prior  to  statehood,  which  omits  the 
word  "wilfully,"  is  improi>er. 

O'Barr  v.  United  States,  3  Okla.  Cr.  318, 
105  Pac.  988. 

(1910)  The  homicide  la  this  case  having 
been  committed  prior  to  statehood  In  that 
portion  of  the  state  formerly  Indian  Terri- 
tory, the  defendant  was  entitled  to  an  In- 
struction defining  manslaughter  as  defined 
by  tbe  United  States  statute  and  it  was 
error  to  omit  the  word  "wilfully"  from  tbe 
definition  of  man^augbter ;  the  defense  being 
lack  of  criminal  Intent 

Miller  V.  State,  3  Okhi.  Cr.  675,  107  Pac. 
948. 

(1910)    It  is  tbe  duty  of  tbe  trial  court  to 
instruct  on  tbe  law  of  manslaughter  If  there 
is  any  evidence  that  the  alleged  (Time  might 
have  been  done  under  circumstances  that 
would  reduce  it  from  murder  to  manslaugb- 
,  ter,  but  it  Is  not  error  to  refuse  such  instruc- 
tions if  there  is  no  such  evidence  oCFered. 
Hopkins  V.  State,  4  Okla.  Cr.  194,  106 
Pac.  420. 

(1912)  Where  tbe  ev  ideuce  presaits 
solely  tbe  question  of  murder  or  Innocence, 
it  is  not  error  to  refuse  to  Instruct  on  tbe 
law  of  manslanghter. 

Fritz  V.  State,  8  Okhi.  Cr.  342,  128  Pac. 
ITO. 

(1913)  It  is  always  the  duty  of  the  trial 
court  to  Instruct  on  the  law  of  manslangh- 
ter If  there  Is  any  roasonable  evidence  tiiat 


Digitized  by  Google 


!>73  t20k]a.Dlg.] 


HOMICIDE, 


VIII.  (C). 


1172 


the  alleged  crime  might  have  been  clone  un- 
der oircumstiinoen  tliat  wonid  re«luce  the 
crime  from  murder  to  mnnslauechter. 

Ryan  v.  State,  8  Okla.  Cr.  623.  129  Pac. 
686. 

(lftI3)  Where  jin  Jii)[iellant  has  been  con- 
vlcteti  of  murder,  the  judgment  should  not 
be  reversed  because  of  the  failure  of  tlie 
trial  court  to  Instruct  ou  man»1augbter  in 
the  second  degree,  when  It  appears  from  the 
testimony  that  the  issue  of  manslaughter  lb 
the  second  degree  was  not  raised  by  the 
evidence. 

Updike  V.  State,  9  Okla.  Cr.  124,  130  Pac. 
1107. 

{l!>ty)  All  iiistructiou  that.  l)efore  de- 
femlant  couhl  be  fouud  guilty  of  uianslaugh- 
tcr  in  the  first  de;;reo,  the  jury  must  believe 
beyond  ii  reasonable  dnubt  that  the  homicide 
was  iK-rpetrated  by  hiui  with  a  dangerous 
weapon  in  tlie  he:it  of  p:isslon  without  a 
(lesitm  to  offe^'t  death,  and  not  in  self-defense, 
constnieil  with  a  proper  charge  on  reasonable 
doubt,  was  held  proper. 

T'IMlike  V.  State,  9  Okla.  Cr.  124,  130  Pac. 
1107, 

(1!)I3)  A  conviction  of  murder  should  not 
be  i-eversed  for  failure  to  Instruct  on  man- 
slaughter in  the  second  degree,  when  that 
l.«KUc  was  not  raised  by  the  evidence. 

I'pdike  V.  State,  »  Okla,  Cr.  124.  130  Pac. 
1107. 

Where  the  evidence  showed  an 
atteiupt  to  iM^riH-trMte  a  robbery  or  other 
felony.  f:iilurc  to  submit  the  Issue  of  man- 
slaughter was  not  error. 

Uiiv  v.  state,  10  Okla.  Cr.  403.  130  Pac. 
980. 

(UH5)  Where,  in  a  prosecution  for  mur- 
der, the  defendant,  as  a  witness  in  hfs  own 
Whalf,  admitted  that  be  killed  the  deceased, 
and  bis  defense  was  that  be  committed  the 
act  la  self-defense,  It  was  held  that-  the  court 
properly  refused  to  submit  to  the  jury  the 
questi'tn  of  the  guilt  or  iiuiocence  <>f  the  (it^- 
feurbint  of  the  crime  of  niauslnughter  in  the 
second  degree. 

Humphrey  v.  State,  11  Okla.  Cr.  287.  140 
Pac.  230. 

(ll)ir»)  Where  there  was  evidence  that  de- 
fendant \v:(3  so  intoxicated  as  to  he  deprived 
of  capacity  to  prenietlltate,  it  was  held  error. 
In  view  of  Iter.  Uiws  UilO,  5§  -,si7,  5023,  to 
refuse  to  submit  to  the  Jury  an  Instruction 
on  manslaughter  In  the  first  degree. 

Chcadle  t.  State,  11  Okla.  Cr.  560,  149 
Pac,  919. 

(lOl."!)  In  a  prosecution  for  murder, 
where  the  evidence  for  the  state  tends  to 
Bupriort  the  judgment,  and  there  Is  no  evi- 
dence tending  to  support  the  lower  degrees 
of  the  crime,  but  the  evidence  of  the  defend- 
ant tends  to  prove  excusable  hondcido  on  the 
ground  of  accident  without  negiicence  or 
fault  on  bis  part.  It  Is  not  nectary  for  the 


court  to  instruct  the  jury  upon  the  law  of 
manslaughter  in  either  degree. 

Williams  v.  State,  12  Okla.  Cr.  39,  151 
Pac.  900. 

(1917)  Where  the  flecuse<l  iHaced  a  pistol 
to  the  head  of  his  prostrated  and  wounded 
victim,  who  was  begging  him  not  to  shoot 
him  again,  and  deliberately  said,  "Dead  men 
tell  no  tales,  and  dead  policemen  tell  no 
tales,"  and  ttim  d^lberotely  fired  the  fatal 
shot,  it  was  held  that  that  act  stripped  the 
ofTense  of  every  element  of  every  crime  ex- 
cept cold-blooded  murder,  and  that  the  trial 
Judge  properly  refused  to  confuse  the  Jury 
by  givliis  an  instruction  on  manslaught^  in 
the  first  degree. 

Williams  v.  State,  13  Okla.  Cr.  189,  103 
Pac.  279. 

( 1917)  Where  the  indictment  charges, 
and  tlie  evidence  clearly  shows,  that  the  ac- 
cused Is  guilty  of  murder  or  nothing,  It  Is 
error  for  the  court  to  instruct  the  Jury  upon 
manslaughter  in  the  first  degree;  for  In  such 
caM>s,  If  the  HC<-used  is  guilty,  the  law  fixes 
no  other  punishment  for  the  crime  than 
death,  or  hnpriscinmcnt  for  life.  If.  on  the 
other  hand,  the  accused  is  not  guilty,  noth- 
inii  les.s  tliaii  a  complete  vindication  can 
meet  the  ends  of  justice;  and  the  Jury  should 
not  be  perndttwl  by  a  compromise  to  deprive 
the  accused  of  the  Iwncfit  of  a  reasonable 
and  w<>ll-fouiided  doubt  as  to  his  guilt  of 
murder. 

Lcveney  v.  State.  13  Okla.  Cr.  247,  163 
Pac  966. 

(1917>  Where  there  is  no  evidence  which 
dircL-tly  or  tndli-ectly  raises  the  issue  of 
negligent  liomiclde  or  nuiitslaughter  In  the 
second  degree  instructions  submitting  the 
tpiestlon  of  guilt  or  imim-ence  of  the  crime 
should  not  he  included  In  the  <'h!irge  of  the 
court  in  submitting  the  issue  to  the  Jury. 
The  chnr^'e  of  the  court  should  give  the  law 
applicable  to  the  issues  raistMl  by  the  plead- 
ings and  the  facts. 

Swan  V.  State,  13  Okln.  Cr.  540.  lO.'i  Pac. 
627. 

(1917)  On  a  trial  for  nmnler.  where  the 
evidence,  however  slight,  would  warrant  the 
jury  in  returning  a  verdict  for  manslaughter 
in  the  first  degree,  it  is  the  duty  of  the  trial 
court  to  instruct  the  jury  on  the  law  of  man- 
slaughter in  the  first  degree. 

.Tames  v.  State.  14  Okla.  Cr.  204,  100 
Pac.  1127. 

(IftlS)  lu  a  homicide  case,  it  is  not  error 
to  lefuse  the  defendant's  reipiest  for  instruc- 
tions subndtting  the  issue  of  manslaughter 
in  the  second  degree,  where  there  is  no  evi- 
dence tending  to  establish  that  degree  of 
homicide. 

Beshirs  V.  State,  14  Okla.  Cr.  578,  174 
Pac.  677. 

(1020)  Where  there  is  slight  evidence 
which  tends  to  reduce  the  degree  of  the 
homicide  from  murder  to  niiinslaughter  In 
either  of  its  degrees,  the  trial  court  should 
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give  the  defeudant  tbe  benefit  of  any  doubt 
which  the  evidence  may  suKSest,  and  In- 
struct tbe  Jury  upon  the  law  of  each  de- 
gree which  the  evidence  tends  to  prove. 

Newby  v.  State,  —  Okla.  Cr.  — ,  188  Pac. 
124. 

(1920)  Where,  lu  trial  for  murder,  the 
evidence  discloses  that  defendant  wilfully 
dischnrged  his  pistol  in  a  public  place,  by 
reason  of  which  act  deceased  was  killed 
without  any  apparent  premeditation  or  de- 
sign to  effect  death  on  the  part  of  defendant 
U  Is  proper  for  the  court  to  instruct  tbe 
Jury  upon  the  law  of  manslaughter  in  the 
(iTftt  degree  perpetrated  by  a  person  engaged 
In  the  coninilssion  of  a  nilsdeuiennor.  as  de- 
fined In  Rev.  Ijiws  1010.  1 2320,  subd.  1. 

Ijidy  V.  State,  —  Okla.  Cr.  — .  IM  Pac. 
699. 

(1921)  Action  of  the  trial  court  In  giving 
to  the  Jury  nn  instruction  nixin  niiinslnughter 
in  the  second  degree,  and  in  submitting  a 
form  of  verdict  conforming  thereto,  held  pre- 
judicial error.  For  reasons,  see  body  of 
opinion. 

Lovejoy  v.  State.  —  Okla.  Cr.  — ,  194 
Pac.  1067. 

S  173.  Assault  with  intent  to  kill. 

See  §  52. 

Garrison  v.  State,  —  Okla.  Cr.  — ,  197 
Pac.  ei7. 

(1894)  On  the  trial  of  an  indictment  for 
nssnult  with  Intent  to  kill,  failure  to  instruct 
that  defendant  mlcht  lie  convicted  of  an 
offense  as  low  nn  Klniple  assault  is  not  error 
if  tbere  is  uo  evidence  of  a  simple  assault. 
Territory  v.  GatUff.  2  Okla.  523,  37  Pac. 
809. 

(1809)  In  a  crlnilnnl  prosecution  for  an 
nsaault  with  intent  to  kill,  where  the  indict- 
ment unnereRsarily  nlle^ed  that  the  assault 
was  comniltfed  with  malice  aforethoucrht.  an 
Instruction  tbnt  the  jury  must  find  that  the 
assault  WMs  committed  with  malice  nfore- 
tbonght,  before  they  could  And  defendant 
puilty.  is  n')t  iirejiidfrinl  to  defendant,  when 
all  the  statute  re<iuired  to  convict  was  an 
assault  with  intent  to  kill. 

JenninpR  v.  T'nited  States,  2  Ind.  Ter. 
670.  53  S.  W.  456. 

(1909)  An  Instruction  that  the  shooting 
of  a  human  being  with  a  dangerous  weapon 
constituted  nn  assault  with  intent  to  kill  or 
an  nggravated  assault,  except  when  done  in 
necessary  self-defense,  in  defense  of  hiibifn- 
tlon.  person,  or  property,  against  one  mani- 
festly intending  or  endenvoring  by  violence 
or  surprise  to  commit  n  known  felony,  or 
whore  the  jierson  doing  the  shooting  is  en- 
gaged in  a  lawful  act  without  any  intention 
of  shooting  the  person  ns-saulted,  but  did  so 
from  lack  of  proper  precaution,  was  not  pre- 
judicial to  accused  who  recklessly  shot  » 
boy  while  riding  out  of  town  and  recklessly 
discharging  a  revolver  In  violation  of  the 
statute. 

Tyner  v.  United  States,  2  Okla.  Cr.  689, 
103  Pac.  1057. 


(1910)  In  view  of  S230T,  Snyder's  Comp. 
Laws  1909,  providing  that  every  person  who 
Intentionally  and  wrongfaily  shoots,  shoots 
at,  or  attempts  to  shoot  at,  another  wltb  aiqr 
kind  of  firearm,  with  intent  to  kill  any  per- 
son. Is  punishable,  etc.,  where  the  court  in- 
structed the  Jury  that,  If  they  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
tbe  defendant  intentionally  and  maliciously 
shot  at  the  prosecuting  witness  with  a  gVM 
with  the  Intent  to  kill  her,  they  should  con- 
vict him,  and  In  the  same  Instruction  defined 
"malice"  as  Including  "not  only  ang^, 
liatred,  and  revenge,  but  every  unlawful  and 
unjustifiable  motive  used  by  a  person  in 
commission  of  an  act,"  it  was  not  erroneoua 

Bartell  v.  State.  4  Okla.  Cr.  135,  111 
Pac  660. 

(1911)  Where  the  evidence  is  clearly  in- 
sufficient  to   sustain   the    major  offense 

charged  In  an  indictment  for  assault  with 
intent  to  kill,  and  there  is  evidence  tending 
to  prove  the  commission  of  an  offense  which 
is  necessarily  included  In  the  offense 
charged,  it  Is  the  duty  of  the  trial  court  to 
iustiuct  the  Jury  of  their  right  to  convict  of 
the  lesser  offense. 

Cl:trk  V.  State,  6  Okla.  Cr.  100,  116  Pac. 

aoo. 

Under  an  information  charging  that  de- 
fendant, "with  a  sharp  and  dangerous  weap- 
on," feloniously  assaulted  the  prosecuting 
witness  with  Intent  to  kill,  the  court  must 
submit  tbe  case  for  consideration  of  the  of- 
fenses defined  by  Rev.  Laws  1910,  12336, 
relating  to  assault  and  battery  with  a  dead- 
ly weapon  with  Intent  to  kill,  g  2337,  relat- 
ing to  assault  with  intent  to  kill,  the  punish- 
ment for  which  is  not  prescribed  by  the  fore- 
going section  and  §2344,  relating  to  assault 
and  battery  with  a  sharp  or  dangerous  weap- 
on with  Intoit  to  do  great  bodily  harm. 
(1913)  Russell  r.  State,  9  Okla.  Cr.  692, 
133  Pac.  476;  (1916)  Blevtns  v.  State* 
11  Okla.  Cr.  668,  148  Pac.  926. 

(1915)  Where  the  evidence  Is  clearly  in- 
sutficlent  to  sustain  the  major  offense  charged 
in  an  information  for  assault  with  intent 
to  kill,  and  there  is  evidence  tending  to 
prove  the  commission  of  the  offense  which 
is  necessarily  Included  within  the  offense 
charged,  it  Is  the  duty  of  the  trial  court  to 
instruct  the  Jury  of  their  right  to  convict 
of  tbe  lesser  of^nse. 

Blytbe  T.  State,  12  Okla.  Cr.  23.  161 
Pac.  488. 

(1915)  Where,  In  a  prosecution  for  in- 
tentionally and  wrongfully  shooting  another 
with  a  pistol  wltb  Intent  to  kill,  an  instruc- 
tion that  If  the  Jury  do  not  find  from  the 
evidence  that  tbe  defendant  shot  said  pe^n 
with  a  specific  Intent  to  kill,  "but  you  do  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  shot  said  Bollls 
with  a  pistol,  and  you  find  that  such  pistol 
was  capable  and  sufficient  to  Inflict  death 
to  a  person  shot  therewith,  then  It  will  be 
your  duty  to  find  the  defendant  guilty  of  tbe 
offense  of  an  assault  and  battery  by  means 
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of  a  deadly  weapon,  as  defined  In  paragraph 
three  of  these  Instructions, "  it  was  held  pre- 
judicial to  the  defendant  as  abstractly  erro- 
neous and  not  an>licable  to  the  evidence  ad- 
duced, and  Inconsistent  with  the  Instructions 
submitting  the  included  offences  of  shooting 
with  Intent  to  Injure  any  person,  hut  with- 
out Intent  to  kill  such  person. 

Love  T.  State.  12  Olda.  Cr.  1.  150  Pac. 
618. 

(1918)  In  a  trial  for  assanlt  with  intent 
to  'kill  where  the  Issue  was  Justification  In 
self-defense,  an  Instrnction  held  prejudicial 
as  placing  the  burden  upon  defendant  and 
requiring  the  Jury  before  acquitting  to  be- 
Here  beyond  reasonable  doubt  that  he  was 
innocent 

Smith  V.  State,  14  Okla.  Cr.  507,  173 
Pac.  S32. 

§  174  Pnnisfament. 

(1908)  It  is  error  to  charge  that  the 
Jury  may  find  defendant  guilty  of  man- 
slaughter. In  which  case  the  court  assesses 
the  pnnlflhment,  the  conrt  having  power  to 
sentence  to  confinement  In  the  penitentiary 
for  any  length  of  time  not  exceeding  ten 
years. 

Price  V.  United  States,  1  Okla.  Cr.  291, 
97  Pac.  1056. 

(1919)  Where  iiifonuation  charges  as- 
sault with  intent  to  kill  by  shooting  with 
a  pistol,  alleged  to  be  a  deadly  weapon,  and 
the  rerdlct  finds  defendant  guilty  ot  assault 
with  a  deadly  woipon  "na  chained  In  the 
information."  Judgment  will  not  be  set  aside 
on  the  ground  that  the  verdict  is  Indefinite 
and  uncertain. 

Simmons  v.  State,  15  Okla.  Cr.  442.  177 
Pac.  626. 


(D)  VERDICT. 

S  175.   Fonn  and  requisitei  in  fceneral. 

(1896)  A  verdict  on  the  trial  of  an  In- 
dictment for  murder,  finding  "the  defendant 
guilty,  ns  charred  in  the  Indictment,  of 
manslauffbter  In  the  first  degree,'*  la  not  open 
to  objection  that  It  finds  defendant  guilty 
of  two  crimes. 

Jones  T.  Territory,  4  Okla.  4B,  43  Pac. 
1072. 

S 176.   Specification   of  grade   or   degree  of 
offense. 

(1912>  A  verdict  finding  "the  defendant 
guilty  of  assault  with  a  deadly  weapon  as 
chaired  In  the  Information."  is  Insufficient 
ns  to  form,  and  is  too  vngne  and  uncertain 
to  support  a  Judgment  for  the  highest  de- 
gree of  the  oflTense  charged. 

Clemons  v.  State,  8  Okla.  Cr.  128 
Pac.  739. 

(lOl.'ll  The  court  having  required  the 
Jury  to  find  the  degree  In  case  they  found 
defendant  guilty,  but,  If  they  had  a  reason- 
able doubt  of  his  guilt  of  murder,  then  to 
determine  whether  he  was  guilty  of  man- 
slaughter In  the  first  degree,  a  verdict  find- 
ing defendant  guilty  of  mnnsiaughter  as 
charged  In  the  tndictment,  and  assessing  bis 


punisbmeut,  was  a  definite  conviction  of 
manslaughter  In  the  first  degree. 

Bowlegs  V.  State,  9  Okla.  Cr.  69,  130 
Pac.  824. 

(1919)  On  the  trial  of  an  Information  for 
shooting  at  another  with  a  pistol,  with  In- 
tent to  kill^  the  Issue  of  shooting  at  another 
without  Intent  to  kill,  but  with  the  Intent  to 
do  t>odUy  harm,  was  submitted  to  tl^e  Jury. 
The  verdict  was:  "We,  the  3ur>-,  •  •  ♦ 
do  upon  our  oaths  find  the  defendant,  S,  H. 
Simpson,  guilty  of  assault  with  Intent  to  do 
bodily  harm  as  charged  in  the  information 
herein,  and  fix  his  punishment  at  confine- 
ment in  the  state  penitentiary  for  a  period 
of  four  years."  Held,  that  the  verdict  la 
sufficiently  definite  and  certain  as  to  the 
ofTense  of  which  the  defendant  was  coa- 
Ttcted. 

Simpson  T.  State,  16  Okla.  Cr.  533.  185 
Pac.  lie. 

S  177.   Assessment  of  punishment. 

See  §  135. 

Wilson  V.  State.  —  Okla.  Cr.  — ,  183 
Pac.  613. 

(1007).   Under  the  statute  (Manaf.  Dig.), 
n  person  on  trial  for  manslaughter  Is  enti- 
tled, upon  request,  to  have  the  Jury  deter- 
mine the  punishment  on  finding  him  eullty. 
Carney  v.  United  States^  7  Ind.  Ter.  247, 
104  S.  w.  ooe. 

IX.  APPEAL  AND  ERROR. 

S 178.  Presentation  and  reservation  in  lower 
coart  of  grounds  of  review, 
(1907)  Where,  on  a  trial  for  murder, 
no  objection  was  made  or  exception  saved 
to  the  charge  on  self-defense,  it  can  not 
be  reviewed  on  apreal, 

DrIgKers  v.  United  States,  7  Ind.  Ter, 
752.  101  S.  W.  1166. 

(1915)  In  eiipitiil  cases,  where  the  sen- 
tence is  death,  the  Criminal  Court  of  Ap- 
peals -will  examine  the  entire  record.  Includ- 
ing the  evidence,  and  if  sntlsfied  that  the 
verdict  Is  contrary  to  law  or  the  evidence, 
or  prejudicial  error  appears,  a  new  trial 
will  be  granted,  whether  any  exception  shall 
have  been  taken  or  not  In  the  court  below. 
Bookman  v.  State.  12  Okla.  Cr.  49,  151 
Pac.  1074, 

(1921)  Where  a  written  dying  declaration 
contains  matter  that  Is  admissible  and  also 
fontains  matter  that  Is  objectlonfible,  the 
objector  must  specifically  point  ont  the  parts 
that  are  objectionable,  and  not  make  a  gen- 
eral objection  to  the  entire  declaration.  If  It 
Is  desired  to  have  the  exception  to  the  rulliw 
of  the  court  available  on  anpenL 

Wratislaw  v.  State,  —  Okla.  Cr.  — ,  194 
Pac.  273. 

5  179.  Record. 

(1907)  On  conviction  for  murder,  the 
trial  court  will  disregard  technical  defects 
in  the  record,  and  will  afford  the  prisoner 
every  right  consistent  with  a  due  regard  for 
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ttae  reasonable  rules  of  iinictlce,  bat  can  not 
review  alleged  errors  based  on  a  record  which 
Is  neither  a  case-niade  nor  a  tninscript. 
Walcher  v.  Territory  of  Oklahoma,  IS 
Okln.  528,  00  l>iic.  887. 

§  180.   Review  of  questions  of  fact. 

See  9  149. 

.M<-Clatchey  v.  State,  15  Okla.  Cr.  44S. 
177  I'nc.  922. 

(1911)  Where  the  testimony  cleiirly  shows 
on  aggravated  cnse  of  murder,  this  court 
has  no  right  to  interfere  with  the  verdict 
of  the  jury  ujwu  tlie  pround  tliat  tlie  death 
jKualty  should  not  have  been  inflicted. 

Holmes  r.  State,  6  Okla.  Cr.  Ml,  119 
Pac.  430. 

<1910)  The  record  and  the  evidence  ex- 
amined, and  held  snfficlent  to  sustain  a  con- 
viction for  assault  with  intent  to  kill,  and 
that  no  reversible  error  was  committed  on 
the  trial. 

Rentie  v.  State.  12  Okla.  Cr.  2.')2,  154 
Pac.  602. 

(1910)  Where  a  conviction  of  manslaugh- 
ter in  the  first  degree  is  reached  on  con- 
flicting evidence,  the  verdit-t  will  not  be 
disturbed  by  the  Crimin.-il  Court  of  Appeals 
as  the  validity  of  evidence  is  for  the  Jurj'. 
Boyer  v.  State,  16  Okla.  Cr.  as8,  is;j 
Pac.  620. 

(1919)  Where  the  evidence  as  to  self-de- 
feiise  is  conflicting,  but  there  Is  evidence  to 
supiH)rt  a  conviction,  the  verdict  will  not  be 
di.stiirbed  on  appeal. 

Waldon  v.  State,  10  Okla.  Cr.  402,  183 
I'ac.  637. 

$  181.  '  Harmless  error. 
S  182.   In  general. 

(1004)  The  Jurisdiction  of  the  court  to 
which  the  venue  of  n  prosecution  for  homi- 
cide has  been  removed  can  not  be  first  chal- 
Iraged  in  the  motion  for  new  trial  on  the 
frround  of  the  failure  of  the  clerk  of  the 
court  from  which  the  proceedings  were  re- 
moved to  include  the  petition  for  removal 
In  his  transcript,  as  required  by  Mansf.  Dig. 
S  2204  (Ind  Ter.  Ann.  Stat.  1899.  §  1547), 
as  tbe  omission  of  such  petition  can  not  be 
prejudicial  to  defendant. 

Gardner  v.  Ignited  States,  5  Ind.  Ter. 
l!50.  S2  S.  W.  704. 

(1904)  A  mistake  in  reciting:  the  date  in 
the  caption  of  an  order  relative  to  the  selec- 
tion of  the  grand  jury  wns  not  prejudicial 
to  defendant,  accused  of  houiictde.  where 
the  only  mistake  waa  in  the  year,  and  the 
dates  of  the  month  .md  day  corresponded 
with  the  true  dates  of  the  month  and  day, 
ns  appearlnfC  in  the  date  tollowlnff  the  con- 
clusion of  the  order,  and  tbe  time  of  the 
report  of  the  grand  jury  upon  the  indict- 
ment showed  that  It  was  reimrted  into  court 
on  the  day  following  that  stated  in  the  conclu- 
sion of  the  order,  and  It  also  appeared  that 


on  a  date  a  week  later  the  case  was  con- 
tinued until  the  following  term  of  court, 
(■ardner  v.  T'nlte<l  States,  5  Ind.  Ter. 

82  S.  W.  704. 

(1!M)7)  Where  one  is  Indicted  for  murder, 
but  tbe  indictment,  though  sufficient  to  charge 
nmnslaughter  in  the  second  degree,  is  not 
a  good  indictment  for  either  murder  or  man- 
slaughter in  the  first  d«sree,  and  defendant 
is  tried  for  munler,  and  the  jviry  return  a  ver- 
dict of  manslaughter  In  the  second  degree, 
the  defendant  can  not  complain  tliat  be  was 
trleil  on  the  theory  that  the  indictment  was 
good  for  murder,  unless  he  was  preju- 
dlceil  thereby;  and  prejudice  will  not  be 
presumed  from  the  fact  alone  that  the  prose- 
cution and  tbe  court  proceetled  on  the  theory 
that  the  indictment  was  good  for  murdtf. 
I>oudeii!iack  v.  Territory.  19  Okla.  199, 
9]  Pnc.  1030. 

(1914)  .\  person  who  is  tried  for  miir> 
der  and  convicted  of  manslaughter  in  the 
secnml  degree  on  facts  which  disclose  no 
element  of  manslaughter  in  the  second  degree, 
and  which  would  have  warranted  a  etmvlc- 
tlon  of  murder  is  In  no  attitude  to  complain 
in  the  Supreme  Court  of  trivial  irregulari- 
ties. 

Wilson  V.  State,  10  Okla.  Cr.  518,  13!» 
Pac.  528. 

(1914)  Where  a  person  Is  trietl  for  murder 
I  and  convicted  of  manslaughter  in  tbe  sec- 
ond desree  and  tbe  proof  cleary  shows  that 
a  nuicb  lighter  nunisbment  was  [mpose4l  than 
;  under  the  law  and  the  facts  should  have 
l>een.  tbe  Criminal  Court  of  Apjieals  will  not 
reverse  a  conviction  in  the  absence  of  sub- 
stantial error, 

Marshall  v.  State,  11  Okla.  Cr.  52.  143 
Pac.  1046. 

§  183.   Conduct  of  trial  in  general. 

(1912)  For  a  statement  under  which  ad- 
j  niitted  error  of  the  trial  court  in  the  instruc- 
'  tioim  to  the  jury  is  not  ground  for  reversal 
j  see  oninion. 

Fowler  v.  State.  8  Okia.  Cr.  130,  126 
Pac.  831. 

I  (1915)  Where,  on  the  trial  of  a  negro 
1  charged  with  the  murder  of  a  white  man.  be- 
I  fore  a  jury  of  white  men,  the  county  attor- 

.  ney  in  his  ojiening  argument  referred  to  tlie 
[defendant  as  "this  black  nmnlerer."  and  on 
objection  being  made,  tbe  court  admonished 
counsel  to  be  temx>erate  in  his  remarks,  and 
I  the  county  attoniey  lu  his  closing  argument 
j  referred  to  tlie  defendant  as  "this  coal-black 
I  nmnlerer,"  and  again,  objection  being  made, 
I  the  court  peremptorily  overruled  the  same, 
it  was  held  that  the  lanimnso  objected  to  was 
'grossly  improper  and  prejiidi<'l:tl  to  the  de- 
j  fendant,  and  the  refusal  of  the  court  to  in- 
terfere and  to  properly  instruct  the  jury  to 
disregard  the  same  was  prejudicial  error. 
Jlorehead  v.  State,  12  Okla.  Cr.  62,  151 
Pac.  1183. 

(1918)  Where  appellant  was  Informed 
against  for  murder  and  convicted  only  of 
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manslaughter,  and  under  his  own  testlmouy 
be  is  at  least  guilty  of  the  degree  of  crime 
for  which  he  was  tonvicteil,  the  Criminal 
Court  of  Apiieais  will  not  reverse  sut-h  Judg- 
ment unless,  after  an  examination  of  the 
entire  record,  it  api>ear8  that  the  appellant 
was  deprived  of  some  constitutional  or  statu- 
torj-  right  to  his  prejudice  during  the  prog- 
ress of  the  trial. 

Harris  v.  State,  14  Okla.  Cr.  480,  173 
Pae.  058. 

(1920)  Where,  In  a  trial  for  murder,  a 
view  of  the  place  where  the  ofTenae  charged 
was  comuiltt'id  Is  directed  by  Ihe  court  upon 
tile  reiiuest  of  the  county  attorney  under 
Kev.  Ijiws  1910,  S  5S1>7,  providing  that  "when 
in  the  opinion  of  the  court,  it  is  proper  that 
the  Jury  should  view  the  place  In  which  the 
offense  was  charged  to  have  been  commit- 
ted, or  in  which  any  other  material  fact 
occurred,  It  may  order  the  jury  to  be  con- 
ducted in  a  6ody,"  etc..  the  action  of  the 
trial  court  will  not  be  reviewed  by  tbe  Otm- 
innl  Court  of  Appeals,  unless  It  is  made  to 
apfiear  that  the  court  acted  arbitrarily  and 
abused  Is  discretion,  under  drcnmstanoes 
which  tend  reasonnlily  to  indicate  that  the 
substantial  rights  of  defendant  were  preju- 
dice<l  thereby. 

Jones  V.  State,  —  Okia.  Cr.  — ,  190  Pac. 
887. 

S  184.   Admission  of  evidence. 

See  9  105. 
Elliott  V.  State,  —  Okla.  Cr.  — ,  104 
Pac.  267. 

(isnt)  Where  the  prosecution  relies  for  a 
conviction  upon  clrcnnistaiitial  evidence 
alone,  the  ailmlssUm  of  testimony  of  wit- 
nesPCR  its  to  the  conduct  and  nets  of  the 
deceased  to  show  a  motive  upon  the  part 
of  the  accused  for  the  killing  is  prejudicial 
error  where  It  does  not  iippcar  that  such 
acts  and  conduct  of  tl-e  deceaseil  were  brought 
to  the  knowledge  of  the  accuse<l. 

Son  V.  Territory.  5  Okla.  fi26.  49  Piic. 
923. 

(1007)  Where  defendant  couteuded  that 
decedent  attempted  to  tear  down  his  fence, 
and  that  the  tearing  down  of  the  fence  was 
the  connnisslon  of  a  felony  by  violence  Jus- 
tifying decfHiont's  killing;  and  a  witness  for 
the  prosecution  testified  that  decedent  did 
not  have  his  hand  on  the  iMtst.  and  im- 
peaching  evidence  was  Introduced  that  on 
the  evening  of  the  day  of  the  killing  witness 
had  said  that  decedent  did  have  his  hand 
on  tlie  iiost;  and  thereupon  tbe  prosecution 
Introduced  evidence  In  corroboration  of  wit- 
ness that  on  the  following  day.  In  relating 
the  eircunistanees  of  the  killing,  witness 
stated  them  substantially  as  on  the  stand : 
helfl  that  tliongh  such  evidence  in  corrobora- 
tion was  erroneously  admitted,  yet  Its  ad- 
mission was  not  prpjurllcliil  error,  since  the 
tearing  down  of  the  fence  not  being  a  fel- 
on.v  Justifying  a  killing,  evidence  that  de- 
<-edent  was  killed  because  of  that  fact  tend- 
ed to  show  murder  and  evidence  of  the  prose- 
cution, incladlog  that  erroneously  admitted. 


tending  to  show  that  decedent  was  not  killed 
liecause  of  that  fact,  tended  to  show  that  the 
killiug  was  not  done  liecause  of  a  motive 
which  would  make  it  nmrder,  and  was  there- 
for favorable  to  defendant. 

Drivers  v.  United  States,  7  Ind.  Ter. 
752.  104  S.  W.  1186. 

(1910)  Where  a  dying  declariitlon  Is  ad- 
mitted In  evidence  Itefore  a  proper  predicate 
therefor  is  laid,  but  by  evidence  subsequently 
nddiK-ed  the  declaration  Is  shown  to  be  ad- 
missible, the  error  In  admitting  the  declara- 
tion witliout  retiulring  the  predicate  proof  to 
be  first  made  is  harmless. 

Hawkins  v.  Vnlteii  States,  3  Okla.  Cr. 
G51.  108  Pac.  561. 

(1919)  In  the  trial  of  a  nvirder  charge, 
erroneous  admission  of  evidence  tending  to 
show  nuillce  and  premeditated  design,  even 
thongli  such  evidence  he  incomjieteut  and 
prejudicial,  becomes  harmless  when  a  ver- 
dict of  m:in8iaughter  Is  returned  by  the 
Jury. 

KnUbt  V.  State,  10  Okla.  Cr.  201,  298, 
1S2  Pac.  734,  738. 

(1021)  It  Is  reversible  error  for  the  court, 
where  a  written  dying  declaration  contains 
matter  that  is  admissible  In  evidence,  and 
also  contains  nuitter  that  Is  objectionable, 
and  which  objections  are  speclflcally  pointed 
out  by  an  olijector,  to  admit  such  entire  dec- 
laration In  evidence,  where  the  objectionable 
matter  Is  prejadicial  to  tbe  substantial  rights 
of  the  defendant. 

Wratislaw  v.  State,  —  Okla.  Cr.  — ,  104 
Pac.  273. 

(li)21)  Where  certain  testimony  tending 
to  show  a  premeditated  design  to  commit 
murder  Is  adniittecl  over  the  obJe<'tion  of 
the  atvusetl,  and  the  Jury,  by  Its  verdict  re- 
jects the  tiieory  of  pren:e(lltated  homicide 
and  hrinss  fn  a  verdict  for  manslaughter  in 
the  first  degree,  the  admission  of  such  testi- 
mony, even  though  It  may  have  been  er- 
ronetnisly  admitted,  is  not  prejudicial. 

Season  v.  State.  —  Okla.  Cr.  — ,  105 
Pac.  792. 

8  185.   Exclusion  of  evidence. 

(1011)  On  the  trial  of  a  person  on  a 
charge  of  murder,  evidence  tending  to  show 
that  the  deceased  had  made  threats  against 
tlie  defendant  is  competent  and  should  be 
admitted,  when  the  Issue  of  self-ilefense  is 
presented,  and  rejection  of  such  evidence 
is  error,  but  such  error  may  be  cnred  by 
the  court.  later  during  the  trial,  by  allow- 
ing tlio  testimony  to  be  Introduceil. 

OfHtt  V.  State,  3  Okln.  Cr.  48.  )13  Pac 
rm4. 

(lOlS)  A  |)craou  who  is  being  tried  for 
shooting  at  A.  and  who  interposes  as  his 
defense  that  he  shot  at  B  In  self-defense, 
and  accldentnlly  sho't  A,  can  not  complain  of 
the  court  for  refusing  to  admit  testimony 
that  has  no  bearing  on  the  defense  he  relies 
upon. 

Lewis  V.  State,  15  Oklo.  Cr.  1,  174  Pac. 
1094. 
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{  186.  Instructions. 

(1807)  Where  the  Jury  must  hnve  found 
that  all  previous  diftlcultiefi  between  defend- 
ant and  decensed  had  been,  amicably  settied 
long  before  the  triinsnction  which  resulted 
In  the  dentb  of  decensetl,  defendant  was  not 
prejudiced  hy  a  refusHl  to  instruct  that  the 
Jury  should,  under  such  circumstances,  de- 
termine his  guilt  or  Innocence  without  refer- 
ence to  any  antecedent  m.ilice  on  the  part 
of  defendant  towards  deceased. 

Watklns  v.  United  Sttates,  1  Ind.  Ter. 
864.  41  8.  W.  1044. 

(1800)  In  a  prosecution  for  murder,  where 
accused  WHS  not  entitled  to  a  charee  on 
self-defense,  an  erroneous  charne  thereon  was 
not  prejudicial. 

Helms  V.  T'nited  States,  2  Ind.  Ter.  505, 
52  S.  W.  60. 

(Ift09)  The  ol)Jeotion  that  the  court  in  n 
homicide  cttse  did  not  go  far  enouifh  In  its 
Instnictions,  and  tell  the  Jury  tbnt.  if  the 
unlawful  act  being  committed  by  defendant 
at  the  time  of  the  killtuR  was  a  felony,  he 
was  guilty  of  murder,  was  fnvornhle  to  de 
fnulnnt.  and  he  could  not  complain  thereof. 
Bias  V,  TTnlted  States,  3  Ind.  Ter.  27. 
63  S.  W.  471. 

(1IH)3)  An  error  In  the  Instmctlon  as  to 
manslnushter  la  not  ground  for  reversal. 

where  the  instruction  ns  to  murder  was  cor- 
rM't.  Hud  the  evidence  Justified  a  conviction 
of  murder.  j>nd  the  Jury  found  defendant 
Fullty  thereof. 

Cam-da  v.  Territory,  12  Okla.  409,  72 
Pac.  375. 

(1It06)  On  a  trial  of  an  indictment  for 
murder,  where  nn  Instruction  is  given  upon 
the  sn'\1pft  of  murder,  and  the  verdict  of 
the  Jury  Is  for  mnnslaughter  In  the  flrst  de- 
cree, the  instmction  can  not  prejudice  the 
defendant,  nod  even  though  erroneous  Is  not 
such  error  as  will  cause  a  rereraal  of  the 
case. 

Mor»in  V.  Territory,  16  Okla.  530,  85 
Pac.  Tia 

(Iftll)  The  xlvlnR  of  an  Instruction  on 
ninn«lnu2hter  on  a  trial  for  murder,  al- 
though  erroneous,  is  not  sufficient  to  justify 
n  reversnl  of  n  cause,  when  the  proof  shows 
clearly  that  the  issue  of  manslaughter  was 
not  raised  and  thnt  the  defendant  was  prop- 
erl.v  convicted  of  murder;  and  the  giving 
of  such  manslaughter  instruction  is  held  to 
he  harmless. 

Offltt  V.  State,  5  Okla.  Cr.  48,  113  Pac. 
554. 

Error.  If  nn.T,  tn  an  inatructlon  deflnlne 
the  law  of  wlf-defense  was  not  prejudicial 
to  defendjtnt.  where  the  evidence  did  not 
jnstifv  nn  instruction  on  self-defense. 

(1912)  Rollen  v.  State.  7  Okla.  Cr.  fl75. 
125  Pac.  10S7;  (1014)  Murrav  v.  State 
10  Okla.  Cr.  fiSO,  130  Pac.  707;  (1914) 
Youne  v.  ptate.  11  Okla.  Cr.  22,  141 
Pac.  285. 


(1912)  Where  instructions  on  manslaugh- 
ter are  more  terorable  to  ai^llant  than  the 
law  requires,  objections  thereto  will  not  be 
considered. 

Byars  r.  State,  7  Okla.  Cr.  650,  126  Pac. 
252. 

(1912)  Where  accused  is  tried  for  mur- 
der and  convicted  of  manslaughter,  objec- 
tions to  instructions  on  murder  will  not  be 
considered  on  appeal,  in  the  absence  of  a 
showing  that  appellant  was  injured. 

Byars  v.  State,  7  Okla.  Cr.  650  126  Pac. 
252. 

(1913)  A  defendant  who  has  been  con- 
victed of  manslaughter  in  the  second  degree 
can  not  complain  that  the  court  charged  the 
law  of  manslaughter  In  the  second  degree, 
nnd  that  the  evidence  did  not  Justify  such  a 
charge. 

Wentherholt  v.  State.  9  Okla.  Cr.  161, 
131  Pac  186. 

(1913)  Failure  to  Instruct  pursuant  to 
Rev.  I>aws  1910,  9  5902,  relative  to  the  bur- 
den resting  on  defendant,  in  a  murder  case, 
to  prove  mitigation  or  Justification,  being 
error  In  defendant's  favor,  is  harmless. 

KIncald  V.  State,  10  Okla.  Cr.  357.  136 
Pac.  779. 

(1914)  Where  the  information  chai^ces 
assault  and  battery  with  intent  to  kill,  and 
the  defendant  is  convicted  of  assault  and 
battery,  an  exception  taken  to  an  instruction 
upon  the  Issue  of  assault  and  btttery  with 
intent  to  kill,  will  not  be  considered  upon 
the  appeal. 

Isaac  T.  State,  11  Okla.  Cr.  20.  141  Pac. 
285. 

(1914)  An  instruction  as  to  the  qnestion 
-^f  guilt  or  innocence  of  munler.  even  if  er- 
roneous; was  harmless.,  where  defendant  was 
convicted  of  manslaughter. 

Duncan  v.  State,  11  Okla.  Cr.  217,  144 
Pac.  629. 

(1915)  On  a  trial  for  assault  with  intent 
to  kill,  when  the  evidence  tends  to  show 
lustlflcation  In  self-defense,  it  Is  the  duty 
of  the  court  to  snbmit  instructions  properly 
embracing  the  law  of  self-defense,  and  it  is 
reversible  error  to  refuse  to  instruct  the 
Jury  upon  the  law  applicnble  to  the  cfse. 

Btythe  t.  State,  12  OkU.  Cr.  23,  151 
Pac.  488. 

In  a  prosecution  for  murder  when  the 
court  submits  the  issue,  and  the  jury  finds 
the  defendant  guilty  of  manslaughter  In  the 
first  degree,  In  a  case  where  the  law  and 
the  facts  make  the  crime  murder.  It  Is  nn 
error  In  the  defendant's  favor,  of  which  he 
has  no  cause  to  complain. 

(1920)  T.nKMiby  v.  State.  —  Okla.  Or. 

— ,  192  Pac.  HOB;  (1920)  Irhy  v.  State. 

—  Okla.  Cr.  — ,  107  Pac.  526. 

(1920)  Where.  In  a  prosecution  for  mur- 
der, defendant  is  convicted  of  manslaughter 
in  the  first  degree,  an  alleged  erroneous  In- 
struction relating  solely  to  the  crime  of 
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murder  will  not  be  considered  as  a  ground 
for  reversaL 

Ijidy  V.  State,  —  Okla.  Or.  — ,  192  Pac 
600. 

(IMl)  Where  a  defendant  is  convicted 
of  manslaughter  in  the  first  degree.  Instruc- 
tions complained  of,  defining  murder,  will 
not  be  considered  oo  appeal.  In  the  absence 
of  some  affirmative  sbowlug  that  the  de- 
fendant was  substantially  injured  thereto. 
Agent  V.  Stote,  —  Oltla.  Or.  — ,  IM  Pac. 
283. 

(1921)  Where  defendant  is  charged  with 
and  tried  for  murder,  and  is  convicted  of 
manslaughter,  objections  urged  to  lustruc- 
tions  given  upon  the  qu«tion  of  murder 
will  not  be  considered  on  appeal  in  the  ab- 
Heuve  of  a  showing  that  the  appellant  was 
injured  thereby. 

Littleton  V.  State.  —  Olila,  Cr.  — ,  200 
Pac.  716. 

§  187.   Verdict. 

(1U13)  When  the  court  submits  the  Issue, 
iiiul  the  Jurj-  finds  the  defendant  guilty  of 
ninnslaughter  in  the  second  degree,  in  a 
case  where  the  law  and  the  facts  make  the 
crime  murder  or  mansluughter  in  the  first 
<legrce.  it  Is  an  error  lu  favor  of  the  de- 
fendant, of  which  the  law  will  not  take  cogni- 
zance, and  of  which  the  defendant  can  not 
comi^ain. 

Steward  v.  State,  9  Okla.  Cr.  32T,  131 
Pac.  725. 

(1913)  Where  a  defendant  is  upon  trial 
for  murder,  a  verdict  for  manslaughter  in 
the  first  d^ree  will  not  be  reversed  upon 
the  ground  that  the  defendant  should  have 
been  convicted  of  murder. 

Moutrv  V.  State,  0  Oklii.  Cr.  623,  132 
Pac.  915. 

(1915)  In  a  prosecution  for  murder,  where 
the  court  submits  the  issue,  and  the  jury 
find  the  defendiint  (!«flty  of  manslaughter 
in  the  first  degree,  wliere  the  law  imd  the 
facts  make  the  crime  murder,  the  fact  that 
the  jury  found  the  defendant  guilty  of  a 
lower  degree  than  that  established  by  the 
evidence  Is  an  error  In  his  favor,  of  which 
the  defendant  can  not  complain. 

I^tton  V.  State,  12  Okla.  Cr.  2W.  153 
Pac.  620. 

Where  a  defendant  is  placed  on  trial  for 
murder  and  convicted  of  manslaughter  In 
the  second  dtiireo,  he  can  not  legally  com- 
plain because  convicted  of  a  less  crime  than 
the  evidence  shows  him  to  have  been  guilty 
of. 

(1918)  Robinson  v.  Stntc.  K*  Okla.  Or 
456.  177  Pac.  025;  (1930)  Williams  v. 
States  —  Okla.  Cr.  — ,  101  Pac.  744. 

S  188.  Sentence. 

(1920)  In  a  prosecution  for  assault  with 
intent  to  kill  by  shootbig  with  a  pistol,  the 
record  reviewed,  and  held,  that  plaintiff  In 


error  had  a  fair  trial  and  was  properly  con- 
victed. 

Crabtree  v.  State,  —  Okla.  Cr.  — ,  100 

Pac.  ani. 

§  189.  Affirmance. 

Where,  after  an  examination  of  the  en- 
tire record,  it  appears  that  the  defendant 
in  a  murder  prosecution  had  a  fair  and  im- 
iwrtial  trial,  and  that  no  material  error  was 
committed,  and  the  verdict  seems  to  be  ami^y 
sustained  by  the  evidence,  the  court  will  not 
disturb  the  verdict  or  Judgment  below. 

(1902)  New  V.  Territory.  12  Okla.  172, 
70  Pac.  196.  dismissed  (1904)  196  U. 
S.  252,  49      ed.  182,  25  Sup.  Ct.  68. 

5  190.  Redaction  or  modification  of  sentence. 
See  S  135. 

Wilson  V.  State.  —  Okla.  Cr.  — .  183 
Pac.  613. 

Evidence  reviewed.  In  a  prosecu- 
tion for  murder,  and  held  sufiicient  to  Justly 
conviction  for  murder,  but  insulficient,  under 
the  facts  and  clrcumHtunces  of  the  case,  to 
warrant  imposing  the  death  penalty,  and 
for  this  reason  the  judgment  and  sentence 
Is  modified  to  .imprisonment  In  the  peniten- 
tiary for  life  at  hard  labor. 

Anthony  t.  State,  12  Okla.  Cr.  494,  ISO 
Pac.  984. 

(1021)  Where,  in  the  opinion  of  the  Crim- 
inal Court  of  Appeals,  after  considering  evi- 
dence, punishment  luiposed  uppeui's  exces- 
sive, and  the  result  of  passion  and  prejudice, 
discretion  to  modify  same  will  be  exercised 
under  authority  conferred  by  Rev.  Laws 
1014).  I  6003. 

Littleton  V.  State,  —  Okla.  Cr.  — ,  200 
Pac.  716.. 

§  191.  Reverul. 

(1!>30)  A  i)erson  who  Is  convicte*!  of  man- 
slnuRliter  can  not  secure  a  reversjil  In  the 
Criminnl  Court  of  Appeals,  In  the  absence 
of  errors  of  law.  when  the  proof  shows  that 
the  Jury  should  have  found  a  verdict  for  mar- 
der. 

Willis  T.  State.  12  Okla.  Cr.  524, 159  Pac. 
1014. 

(1921)  Where  defendant  Is  convicted  of 
manslaughter  in  the  first  degree,  and  under 
his  own  testimony  he  is  at  least  guilty  of 
tlmt  de^cree  of  felonious  homicide,  alleged 
errors  of  the  trial  court  in  excludii^  evi- 
dence or  in  giving  or  refusing  to  give  in- 
structions will  not  be  considered  prejudicial. 
Elliott  V.  State,  —  Okla.  Cr.  — .  194  Pac. 
287. 

9 192.   Mandate    and    proceedings    in  lower 
conrL 

(1910)  Where  defendant's  witness  testl- 
Rc'l  that  immedlMlely  after  the  shooting  he 
.'irrested  defendant  and  started  with  him  to 
the  court  houw  and  that  iit  this  demand  de- 
fendant refused  to  give  up  a  pistol  soylng 
that  he  had  shot  deceased  but  would  not 
sive  up  the  piftol  as  he  did  not  want  to  be 
mobbed,  the  exclusion  of  offer  of  proof  by 
defendant  that  defendant  had  said  that  de- 


Digitized  by  Google 


iii)3 


HOMICIDE.  X— HOSPITALS. 


[20kla.I>lg.]  980 


oensetl's  folks  were  tryiog  to  uove  btm  as 
beurbifs  on  self-defense,  was  not  reversible 
slu<*e  it  was  fa^'orable  to  defendant 

Barton  v.  State.  1«  Okla.  Ci".  002.  183 
Pac.  842. 

X.  SENTENCE  AND  PUNISHMENT. 

C\>Dfoniiit.v  of  sentence  to  verillct.  si-e  C*rlm- 

liuil  Ijiw,  J  5S2. 
Cruel  imU  tmusutil  imnlttlinient.  see  Criminal 

Law,  3  747. 

9  193.   Conetitational  and  statutory  provisioDS. 

(11H4)  I^iws  11113,  ch.  113,  providlnK  for 
electrfx-utioii,  ami  substituting  the  iieniten- 
tiiiry  for  the  comity  jail  as  the  place  of  exe- 
cutior..  and  (.-hauglug  the  time  limit  therefor, 
were  held  not  unconstitutional,  though  ap- 
plied to  a  i>er8on  convicted  of  a  murder  coni- 
uiHted  before  its  cnuctment 

Allwrty  V.  State,  10  Okla.  Cr.  61G.  140 
Pac.  1025. 

i  194.   Nature  and  extent  of  puniBhment. 

See  £  135. 

(1J>20)  Jiick  V.  State.  —  Okla.  Cr.  — , 
isM  I'ac.  (iH4 ;  (1!)20)  Betterton  v. 
State.  —  Okhi.  Cr.  ~,  1SJ»  I'ac.  7(X): 
{\*.Klt>)  Whitinore  v.  State.  —  Okla 
Cr.  — .  IW  Pac.  278;  ( li)21 )  Viinn  v. 
St.iie,  —  Oklii.  Cr.  — ,  197  Pac.  1S2; 
{1021)  Mays  v.  State,  ~  Okla.  Cr.  — . 

Pac.  10<i5;  (l!i21)  State  v.  Young. 
—  Okla  Cr.  — .  2«0  Pac.  2flO. 

(19(>5)  Where  one  charged  with  murder 
is  convictetl  of  uunisliiughter  in  the  first 
degree,  the  court  ciin,  under  Wilson's  Itev. 
&  Ann.  Stilt,  10U3,  {  2(t7«.  sentence  hiui  to 
Imprisonment  in  the  penltentiury  for  life. 


or  for  any  number  of  years  not  less  tlun 
four. 

Raysinger  v.  Territory,  15  Okla.  3S6,  82 
Pac.  728. 

(1911)  Ou  a  conviction  of  murder,  im- 
posing tlie  death  penalty,  and  submission  of 
tlie  eviileiice  by  tlie  Covemor  to  the  Crimlual 
Court  of  Appeiiis.  under  Snyder's  Comp.  Stat. 
llHKl.  IJti  '.i.  is  0927,  692H.  It  was  held  that  the 
conviction  was  warranted  and  punishment  of 
death  justified. 

In  i-e  Opinion  of  the  Judges,  4  Okla.  Cr. 
594,  112  Pac.  948. 

<1913)    The  t^rotection  of  female  purity 

re<iuireH  that  men  who  seduce  young  and  In- 
exjierleiiced  girls  and  then  murder  them  to 
wver  »!»  their  own  infamy  fihoulii  receive 
the  nioK  severe  possible  punishment. 

Miller  v.  State.  »  Okla.  Cr.  255.  131  Pac. 
7X7. 

(1014)  A  sentence  of  eighteen  years  in 
the  |>enitontiary  on  conviction  of  manslaugh- 
ter In  the  first  degree  was  held  excessive 
ami  reilnced  to  ten  years. 

Ii\>8ter  V.  State.  11  Okla.  Cr.  25.  141  Pac. 
449. 

HORSE  RACING. 

On  streets  of  city— Llaldlity.  see  Municipal 
CoiiHinitions,  S  231. 

HORSES. 

See  Livery  Stnlile  Keepers. 

ICxeniiitlon,  see  Kxpmptions.  S  8. 

Fright  ou  pnltlic  highway,  see  Highways. 

S  12. 


HOSPITALS. 

This  topic  INCU'IHOS  institutions  rtevotPd  to  t!ie  CJirp  nnil  treatnient  of  persons 
who  are  sick,  wounded,  or  otherwise  afdicte*!,  whether  public  or  private;  establislinieut 
and  maintenance;  regulation  and  manateuieiit ;  anil  liability  of  proprietors. 

It  KXCLl'DKiS  care  and  treatment  of  In-^ane  persons  (Insane  Persons)  :  establish- 
ment, and  maintenance  by  cities  (.Muntclpiii  CoriMirations) ;  institution  for  charity 
(Charities). 

Analysis. 

§  I.    Liabilities  of  proprietors,  officers,  and  employes. 
§  2.  Actions. 

Cross~R  cferences. 

Liability  of  county  to  deputy  i^heriff  as  guard 
to  iiisiine  persons,  see  Sheriff  and  Co»" 
sttibles,  i  4. 
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S 1.   Liabilities   of   proprietors,   oflScers,  and 
employes. 

(lOlS)  A  hospital  that  is  conducted  for 
prlvnte  gain  receives  patients  under  an  Im- 
plletl  obHgation  that  It  will  exercise  ordi- 
nary care  and  attention  for  tbelr  safety,  and 
such  degree  of  care  and  attention  should  be 
lu  proportion  to  the  physical  and  mental  ail- 
luents  of  the  patient  nnd  the  (|ue»tlon  wheth- 
er or  not  such  requirements  have  been  met 
presents  an  issue  of  fact  to  be  determined 
by  the  Jury, 

Tulsa  Hospital  Assn.  v.  Juby,  73  Okla. 
— ,  175  Pac.  519. 

5  S.  Actiona. 

See  S  1. 

Tulsa  Hospital  Assn.  v.  Juby,  73  Okla. 
— ,  176  Pac.  519. 


(IdlS)    Evidence  held  sufficient  to  show 
negllEeuee  of  private  hospital  for  damages 
resulting  from  leakli^  roof  over  patient 
Tulsa  Hospital  Assn.  v.  Juby,  73  Okla. 
— ,  175  Pac.  519. 


HOURS  OF  SERVICE  LAW. 

Payment  of  Judgment  by  receiver,  see  Car- 
riers, i  3. 


HOUSEBREAKING. 

See  Burglary. 


HUSBAND  AND  WIFE. 

This  topic  INd'UDIvS  the  marital  relation;  rights,  powers,  duties,  and  liabilities 
of  married  iiersons.  us  between  themselves  and  as  to  others,  Incident  to  the  existence 
of  the  relation  or  arising  from  conveyances  or  agreements  lu  consideration  or  in 
consequence  of  marriage;  particularly  the  disnbilitlcs  and  prlvllef^s  of  married  women 
by  reason  of  their  coverture,  and  as  free  ^lealers:  financial  rights;  protection  of  tbelr 
persons  and  proiwrty ;  and  legal  proceedingii  nffectlng  husbands  and  wives  and  their 
property. 

It  KXCLl'DKS  oontrncts  to  marry  (Brt-afh  of  Mnrrbipe  Promise) ;  contracts  to 
procure  luiirriane  or  In  restraint  of  marriage  (Contracts;  Frauds,  Statute  of);  mar- 
riage and  annulment  thereof  (Miirrlage;)  divorce  iiud  judicial  separation  (Divorce); 
riglits  of  homestead  (Homestead);  testamentary  capacity  of  married  women  (Wills); 
competf-ucy  of  husband  or  wife  as  witnesses  for  or  against  each  other  (Witnesses) ;  and 
oflFenses  of  adultery  (Adultery);  and  blg:imy  (Bigamy). 

Analysis. 

I.    Mutual  Rights,  Duties,  and  Liabilities. 

§  1.  Conveyances  to  husband  and  wife. 

§  2.  Conveyances  by  husband  and  wife. 

§  3.  Possession  between  husband  and  wife. 

§  4.  Agency  of  wife  for  husban{i. 

§  5.   Contracts. 

§  6.   Evidence  of  agency. 

§  7.  Agency  of  husband  for  wife. 

IL   Marriage  Settlements. 

§  8.    Construction  and  operation. 
§  9.  Evidence. 
§  10.  Enforcement. 

IIL    Conveyances,  Contracts,  and  Other  Transactions  Between  Husband  and 
Wife. 

§  11.    Validity  of  transactions  in  general. 

§  12.    Conveyances  by  husband  to  or  for  wife, 

§13.  Gifts. 

§  14.   Gift  by  husband  to  or  for  wife. 
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IV.  Disabilitiei  and  IMvileges  of  Coverture. 

(A)  In  Genekju.. 

§  15.    Capacity  to  act  as  agent  or  trustee. 

(B)  Property  and  Conveyances. 

§  16.    Capacity  to  take  and  hold  property. 
§  17.   Capacity  to  convey. 

(C)  Contracts. 

§  18.  Capacity  to  contract 

§  19.  Services. 

§  20.  Bills  and  notes. 

§  21 .  Guaranty  or  suretyship. 

(D)  Trade  or  Business. 

§  22.    Capacity  to  trade. 

(E)  Torts. 

§  23.    Coercion  of  husband. 

V.  Wife*0  Separate  Eetate. 
(A)    What  Constitutes. 


§24.  Married  women's  property  acts. 

§  25.   Construction  and  operation  in  general. 

§26.  Property  conveyed  to  or  for  use  of  wife. 

§  27.   Estoppel  to  claim  property. 

§  28.  Evidence  as  to  ownership. 

§  29.   Presumptions  and  burden  of  proof. 

§  30.   Weight  and  sufficiency. 


(B)  Rights  and  Liabilities  of  Husband. 
§31.    Husband  as  trustee  for  wife. 

I  32.    Authority  as  wife's  agent  or  attorney. 
§  33.    Improvements  by  husband. 

(C)  Liabilities  and  Charges. 

§  34.    Rights  of  husband's  creditors. 
§  34a.  Guaranty  and  suretyship. 

§  35.   Debts  of  husband. 

§  36.    Mortgage  or  pledge. 
§  37.   Debts  of  husband. 

(D)  Conveyances  and  Contracts  to  Convey. 
§  38.    Statutory  provisions. 

§  39.  Consideration. 

§  40.  Conveyances  in  general. 

§  41.   Acknowledgment. 

§  42.   Construction  and  operation. 

VI.  Actions. 

§  43.  Capacity  to  sue  and  be  sued  in  general. 

§  44.  Ri^ts  of  action  between  husband  and  wife. 

§  45.  Rights  of  action  by  husband  or  wife  or  both. 

1 46.   For  torts. 

§  47.   In  respect  of  wife's  separate  property. 

§  48.  Pleading. 

§  49.   In  general. 

§50.  Trial. 
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VII.   Separation  and  Separate  Maintenance. 

§  51.    Separation  agreements. 

§  52.   Requisites  and  validity. 

§  53.   Construction  and  operation. 

§  54.   Subsequent  divorce. 

§  55.    Right  to  allowance  for  maintenance. 

§56.   Of  wife. 

§  56a.  Actions  for  separate  maintenance. 

§  56b.   Nature  and  form. 

§  56c.   Amount  of  award. 

§  .56d.   Judgment,  and  enforcement  thereof. 

VnL  Abandonment. 

§  57.  Acts  or  omissions  constituting  abandonment. 
§  58.    Judgment  or  order. 

IX.   Enticing  and  Alienating. 
§  59.  Evidence. 

Cross-References, 


See  Adultery:  BlK»my;  Divorce:  Homestead, 
SS  5Z-58;  Marr!afce. 

Admissibility  of  communlcntions  between 
husband  and  wife  overhetird  by  third  per- 
sons, see  Witnesses,  f  52. 

A?;ency  of  wife  for  hiishsmd.  see  Principal 
and  Agent  I  5;  Witnesses,  S  17. 

Ante-sepnratlon  nftreement  na  to  division  of 
property,  see  Divorce,  S  70. 

Authority  of  husband  to  pln(^  improvements 
on  wife's  lands  as  aCFectinp  right  to  me- 
chanic's Hen,  see  Mechanics'  Liens.  3  17. 

Comments  on  wife's  failure  to  testify  for 
hushand,  sne  Criminal  I-tw.  S  406. 

Competency  as  witnesses  for  or  afnilnst  each 
other,  see  Witnesses.  SS  14-18.  28,  63. 

Competency  of  hashnnd  to  testify  for  or 
aralnst  wife,  see  Trial,  I  28;  WitneBses 
8  14. 

Competency  of  husband  or  wife  as  witness 
aealnst  the  other,  see  Witnesses,  SS  14,  16 
17. 

Competency  of  wife  to  testify  In  behalf  of 
hnsbnnd,  see  Appeal  and  Error,  %  107 ;  Wit- 
nesses, 8  17. 

Competency  of  wife  to  testify  In  joint  action 
with  her  husband,  see  Witnesses,  %  16. 

Confldentlni  commsnicatlons,  see  Witnesses. 
SS  &0-53. 

Conveyance  by  hushand  to  wife  for  support 
of  wife  and  children  on  separation,  see 
Fraudulent  Conveyances,  %  25. 

Conveyance  of  homestead  between,  see  Home- 
stead, S  44. 

Conveyance  of  homestead  for  oil  and  gas 
purposes,  see  Homest«id,  f  44. 

Conveyance  of  Interest  In  homestead,  see 
Homestead,  %  44. 

Conv^nnce  under  ante>nnptial  agreement,  see 
Fraudulent  Conveyances,  5  2&. 

Disposal  of  Joint  property  on  divorce,  see 
Divorce,  5  18. 

Effect  of  relation  on  conveyances,  see  Fraud- 
ulent Conveyances,  8  80. 

Estoppel  of  married  woman,  see  Estoppel. 
8  40. 

Estoppel  of  wife  by  dealing  of  husband  with 
separate  proper^,  see  Estoppel,  }  41. 


Execution  of  oil  and  ss\ti  lease  covering  home- 
stead, see  Courts,  §  148, 

Facts  showinj:  estoppel  of  wife  must  be 
specially  pleaded,  see  Estoppel,  8  41. 

Gift  from  husbnnd  to  wife,  see  Fraudulent 
Conveyances,  8  18. 

Homestead  In  wife's  separate  property,  see 
Homestead,  8  28. 

Hushand  competent  witness  In  action  for 
alienation  of  wife's  affections,  see  Wit- 
nesses, §  19. 

Instructions  as  to  fnllure  of  wife  to  testify 
for  husband,  see  Crlmlnnl  Lnw.  8  455. 

Insurable  Interest  of  husband  In  property 
of  wife,  see  Insurance.  8  24. 

Joinder  of  separate  notions  by  hnslHind  and 
wife,  see  Action,  8 

Joinder  of  wife  In  convince  of  homestead, 
see  Homestead,  88  41,  44. 

Joining  in  oil  and  ^s  lease  as  to  homestead, 
see  Homestead.  8  44. 

Joint  consent  necessary  to  oil  lease  of  home- 
stead, see  Homestead,  8  48. 

Joint  liability  In  oil  and  gas  lease,  see  Mines 
and  Minerals,  8  S3. 

Judgment  for  alimony  can  not  be  made  lien 
on  allotted  lands,  see  Indians.  8  18. 

Mechanic's  Hen  ivlor  to  homestead  claim  of 
wife,  see  Mechanics*  TJens,  8  44. 

Nature  of  homestead  Interest,  see  Homestead, 
8  1. 

Necessity  of  contract  with  both  hu^and 
and  wife  In  order  to  obtain  m^hanlc's 
Hen  on  homestead.  Mechanics*  Liens, 
8  15. 

Xecesslty  of  wife's  consent  to  sale  of  home- 
stead, see  Homestead,  {  43. 

Power  of  husband  to  make  gifts,  see  Gifts. 
8  3.   . 

Pre-existini;  debt  between,  consideration  for 
conveyance,  see  Fraudulent  Conveyances, 
8  25. 

Preference  as  creditor,  see  Assignments  for 

Benetlt  of  Creditors,  S  34. 
Privileged  commuolCAtlonSi  see  Witnesses. 

8  23. 
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Questions  to  witnesses  as  to  marriage  rela- 
tion between  tliem  to  affect  cre<libility.  see 
Witnesses.  S  116. 

Reeovery  of  Viilue  of  homestead  wrongfully 
sold,  see  Honieatend,  5  44. 

Itenewal  nf  oil  and  ens  leiiHe  after  marriage 
witliont  wife  Jolnlnp.  see  Indians,  i  14. 

IleiJeal  of  statutes  relating  to  testimony  of, 
see  Statutes.  S  OS. 

Itequirementfl  in  material  alteration  of  oil 
and  fias  lease,  see  Iloraeatends,  8  44. 

Right  of  action  liy  widow  for  death  of  hus- 
bands, see  Death,  I  16. 

Right  of  iniieritiinee  of  Indian  wife,  see  In- 
dians, i  16. 


Right  of  married  man  to  give  away  bis  sep- 
arate property,  see  Gifts,  §  3. 

Right  of  wife  to  assail  validity  of  foreclos- 
ure decree  on  homestead,  see  Homestead, 
9  42. 

Riglits  of  survivor,  see  Executors  and  Admln- 
istrators,  ff  34. 

Street  improvements,  see  Municipal  Corpora- 
tions, 

When  wife  a  competent  witness  for  husband, 

see  Witnesses,  {  17. 
Wife  as  forced  heir  of  the  husband,  see 

Descent  and  Distribution,  S  20. 


I.  MUTUAL  RIGHTS,  DUTIES,  AND 
UABIUTIES. 

8  1.   Conveyances  to  hasband  and  wife. 

(liK>2)  The  common-law  rule  of  estate  by 
entirety  does  not  obtain  in  Okljilionin. 

Hehie  v.  Hoover,  11  Okln.  GST.  m  Pac. 
958. 

(1902)  A  transfer  of  real  estate  by  war- 
ranty deed  to  a  man  and  wife  conveys  to 
each  an  undivided  one-half  interest  in  the 
fee  simple. 

Ilelvie  v.  Hoover,  11  Okln.  6S7.  09  Tac. 
958. 

(1912)  A  conveyance  of  real  property  to 
husband  and  wife  jointly  in  the  Indian  Ter- 
ritory prior  to  statehood  created  an  estate 
by  entirety. 

aav  V.  Robertson.  30  Okla.  75S.  120  Pac. 
1102: 

(1916)  Where  a  tract  of  land  hsis  been 
conveyed  in  fee  to  husband  and  wife,  the 
conveyance  Indlctating  tio  intent  to  create 
an  estate  in  Joint  tenancj^  they  hold  as  ten- 
ants In  common. 

Hamra  r.  Fltzpatrlck,  55  Okla.  780,  154 
Pac.  665. 

S  2.   Conveyances  by  husband  and  wife. 

(1906)  A  mortgage  given  hy  both  hus- 
band and  wife  to  secure  a  note  on  a  con- 
sideration running  to  the  husband  alone  Is 
valid  against  tlie  wife  without  any  consid- 
eration moving  to  her  separately. 

Bastin  T.  Schafer,  15  Okla.  607.  85  Pac. 
340. 

8  3.  Possession  between  husband  and  wife. 

(1895)  Where  a  married  woman  rents  a 
house,  her  husband,  who  resides  with  her. 
and  does  not  repuiliate  the  contract,  becomes 
a  tenant  of  the  lessor, 

Hagar  v.  Wikoff,  2  Okla.  580,  39  Pac. 
281. 

§  4.   Agency  of  wife  for  husband. 
8  5.   ContraeiB. 

(1802)  In  the  absence  of  express  author- 
ity, the  husband  Is  not  liable  for  the  wife's 
obligations,  except  for  necessaries.  The 
power  of  the  wife  to  bind  the  husband  on 
contracts  Is  based  upon  the  ground  of  ajrency. 
As  wife,  she  has  no  Inherent  power  to  make 
a  -contract  binding  upon  the  husband,  even 
for  necessaries. 

Baker  t.  Witten.  1  Okla.  160,  30  Pac. 
481. 


(18^)  A  wife  has  no  Implied  autliorlty 
to  hind  the  husband  to  pay  for  medical  treat- 
ment of  bis'farm  hand. 

Baker  v.  Witten,  1  Okla.  160,  80  Pac. 
491. 

(1S9.'>)  Where  a  married  woman  rents  a 
house,  her  husband,  who  resides  with  her, 
and  does  not  repudiate  the  contract,*becomes 
a  tenant  of  the  lessor. 

Hagar  V.  Wikoflf,  2  Okla.  580,  39  Pac. 
281. 

(1907)  Where  a  wife  requests  medical  at- 
tendance for  an  infant.  It  will  be  presumed, 
in  the  absence  of  proof,  that  she  Is  acting 
as  agent  of  her  husband;  but  such  presump- 
tion may  be  overcome  hy  evidence. 

Howell  T.  Blesh,  10  Okla.  260,  91  Pac 
893. 

5  6.   Evidence  of  agency. 

(1916)  From  the  fact  that  the  relation  of 
husband  and  wife  exists,  it  can  not  be  pre- 
sumed that  the  husband  Is  the  agent  of  the 
wife,  and  authorized,  by  reason  of  such  marl- 
tal  relation,  to  contract  for  building  upon 
the  wife's  land,  so  as  to  create  a  lien  on  her 
land. 

Bryan  v.  Orient  Lumber  &  Coal  Co.,  55 
Okla.  870,  156  Pac.  897. 

8  7.   Agency  of  hnsband  for  wife. 

( 1808)  Plaintiff's  husband  commenced 
suit  for  himself  and  her  to  recover  goods 
lost  by  a  carrier.  During  the  trial  the  com- 
plaint was  amended  by  striking  out  his  name, 
and  letting  the  action  stand  In  her  name 
alone.  Held,  that  by  continuing  the  suit  the 
wife  ratifled  her  husband's  acts. 

American  Exp.  Co.  v.  I^ankford,  2  Ind. 
Ter.  18,  4G  S.  W.  183. 

(1917)  Where  It  Is  shown  that  the  hus- 
band Is  acting  as  agent  of  his  wife  in  re- 
spect to  any  transaction  concerning  which 
he  is  called  upon  to  testify,  and  the  testi- 
mony Is  otherwise  admissible,  the  fact  that 
the  transaction  occurred  In  the  presence  of 
the  wife  does  not  prevent  him  from  testify- 
ing as  to  any  transaction  In  which  he  was 
acting  as  her  agent,  and  the  mere  fact  of 
her  presence  at  the  time  does  not  dlaproTC 
his  agency. 

Chicago.  H.  I.  &  P.  Ry.  Co.  v.  Cotton. 
62  Okla.  168,  162  Pac.  763. 

(If^O)  The  relationship  of  husband  and 
wife  will  not,  unaccompanied  by  other  cir- 
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cumstances,  authorize  tlie  conclusion  tbat 
the  husband  Is  the  agent  of  his  wife;  but 
such  fact  may  be  taken  iuto  consideration, 
and  is  usually  entitled  to  considerable 
weight  when  taken  in  connection  with  other 
circumstances  as  tending  to  establish  the 
facts  of  agency. 

Mounts  V.  Boardman  Co.,  79  Okla.  90, 
191  Pac.  362. 


n.  BIARRIAGE  SETTLESfENTS. 

§  8.   Construction  snd  operation. 

(1921)  Where  there  has  been  n  change  of 
domicile  after  making  of  an  express  nuiitial 
contract,  the  law  of  the  after-acquired  domi- 
cile will  govern  as  to  all  after-acquired  real 
property ;  unless  wbere  the  contract  was 
made  with  reference  to  that  law,  or  In  view 
of  a  change  of  domicile,  and  it  was  the  in- 
tention of  the  pnrties  that  the  contract 
should  govern  wherever  tliey  should  reside. 
Hoefer  v.  Frobasco,  80  Okla.  261,  196 
Pac.  138. 

(1921)  One  of  the  cardinal  rules  applic- 
able in  the  construction  of  ante-nuptial  con- 
tracts is  to  disregard  the  form  of  the  con- 
tract, if  the  intention  of  the  parties  in  mak- 
ing the  agreement  can  he  ascertained,  and 
give  force  and  effect  to  the  Intent  of  the 
parties. 

Hoefer  v.  Probasco,  80  Okla.  261,  196 
Pac.  138. 

§  9.  Evidence. 

(1921)  From  an  examination  of  the  rec- 
ord, held,  the  evidence  is  sufficient  to  sup- 
port the  finding  of  the  trial  court  that  an 
ante-nuptial  contract  was  entered  Into  be- 
tween Mrs.  Strom  and  Mr.  Strom,  but  there 
is  no  inference  to  be  drawn  from  the  con- 
tract not  from  the  evidence,  that  at  the 
time  of  entering  into  the  contract  tlie  parties 
were  contemplntinR  a  change  of  residence  to 
Oklahoma,  nor  is  there  any  evidence  or  In- 
ference to  be  drawn  therefrom  tbat  it  was 
the  intent  of  the  parties  that  the  contract 
should  apply  to  land  thereafer  homesteaded 
by  Mr.  Strom  in  Oklahoma. 

Hoefer  v.  Probasco,  80  Okla.  261.  196 
Pac.  138. 

S  10.  Enforcement. 

(1918)  The  plaintiff  and  his  deceiised 
wife  before  their  marriage  entered  into  an 
ante-iiuptlal  contract  to  the  effect  that 
neither  by  reason  of  their  marriage  should 
claim  or  acquire  any  right,  title,  or  interest 
in  or  to  the  property  then  owned  by  the 
other,  but  that  iiny  real  estate  acquired  after 
their  marriage  should  be  owned  by  them  In 
common.  After  the  death  of  the  wife,  the 
defendants  herein,  ber  children  by  a  former 
marriage,  claimed  an  Interest  in  certain  real 
estate  owned  by  the  plaintiff,  on  the  ground 
that  It  was  purchaaed  with  funds  Jointly 
owned  by  their  mother  and  the  plaintiff. 
Tlie  plaintiff,  in  a  suit  broiight  by  himself 
to  quiet  title,  testified  that  the  real  estate 
was  purchased  after  his  marriage  to  the  de- 
fendant's mother,  but  that  it  was  purchased 
with  the  proceeds  of  the  sale  of  property 


owned  by  him  before  bis  marriage.  The 
court  sustained  a  demurrer  to  plaintiff's  evi- 
dence.   Held,  this  was  error. 

VVatwn  V.  Stone,  68  Okla.  — ,  171  Pac. 
336. 

III.    CONVEYANCES,    CONTRACTS,  AND 
OTHER  I  TRANSACTIONS  BETWEEN 
HUSBAND  AND  WIFE. 

Postnuptial  agreements  in  bar  of  dower,  see 

Dower,  I  3. 
Reqniremeuts   of   statute   of.  frauds,  see 

Frauds,  Statute  of,  S  1. 

S  11.   Validity  of  transactions  in  general. 

(1914)  A  contract  was  held  to  have  been 
made  for  the  purpose  of  reuniting  the  hus- 
band and  wife,  and  to  re-estal>lish  the  mari- 
tal relation,  which  had  been  interrupted,  and 
that  it  was  In  no  way  repugnant  tu  good 
morals  nor  opposed  txf  public  policy. 

Howell  V.  HoweU,  42  Okla.  286,  141 
Pac.  412. 

§  12,   Conveyances  by  husband  to  or  for  wife. 

(1919)  A  husband  has  the  right  to  con- 
vey land  to  his  wife,  or  to  have  It  conveyed 
to  her,  either  as  a  gift  outright,  or  In  pay- 
ment of  a  debt  owed  to  her,  and  in  the  ab- 
sence of  fraud  or  Interests  of  creditors  the 
presumption  of  law  Is  in  favor  of  such  con- 
veyance. 

Kent  V.  Tallent,  75  Okla.  185,  183  Pac. 
422. 

S13.  Gifts. 

§  14.   Gift  by  husband  to  or  for  wife. 

See  i  12. 

Kent  V.  Tallent,  75  Okla.  185,  183  Pac. 


IV.  DISABILITIES  AND  PRIVILEGES  OF 

COVERTURE. 

(A)  IN  GENERAL. 

§  IS.   Capacity  to  act  as  agent  or  trustee. 

(1900)  Where  a  married  woman  brought 
suit  on  behalf  of  herself  and  as  guardian  of 
the  person  of  a  minor  against  one  who,  as 
guardian  of  the  estate  of  plaintiff  and  her 
ward,  had  collected  moneys  due  them.  It 
was  error  to  overrule  a  demurrer  to  the  com- 
plaint, since,  under  Mansf.  Dig.,  8  3486  (Ind. 
Ter.  Ann.  Stat.  1899,  S  2382),  a  married 
woman  may  not  be  guardian  of  the  estate 
of  a  minor. 

Campbell  v.  Scott  3  Ind.  Ter.  462,  58  S. 
W.  719. 


(B)  PROPERTY  AND  CONVEYANCES. 

8  16.  Capacity  to  take  and  hold  property. 

(1917)  In  this  state  a  married  woman 
occupies  the  same  status  as  her  husband 
with  respect  to  the  right  to  contract,  main- 
tain and  defend  actions,  engage  in  business, 
and  acquire,  and  convey  property.  Title  to 
her  proi)erty  is  not  clouded  with  any  pre- 
sumption that  such  property  was  acquired 
by  the  efforts  or  means  of  her  husband. 
Farmers  State  Bank  of  Ada  v.  Keen,  66 
Okla.  62.  167  Pac.  207. 
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1 17.  Capadljr  to  conver. 
See  I  16. 

Farmers  State  Bank  of  Ada  v.  Keen,  66 
OkU.  62,  167  Pac.  207. 


(C)  CONTRACTS. 

1 18.  Capicity  to  contract. 

See  I  16. 

Farmers  State  Bank  of  Ada  t.  Keen,  66 
Okla.  62.  167  Pac.  207. 

119.  Soriees. 

(1916)  Where  a  husband  purchases  lands 
paying  therefor  with  his  own  funds  and 
causes  the  conreyance  to  be  made  jointly 
to  himself  and  wife,  the  law  presumes  that 
the  Interest  conveyed  to  the  wife  was  In- 
tended as  an  advancement  or  a  gift  and,  In 
the  absence  of  evidence  to  the  contrary,  no 
resulting  trust  exists  therein  In  favor  of  the 
husband. 

Meuclenhall  v.  Walters,  63  Okla.  608, 157 
Pac  732. 

{SO.  Bills  and  notes. 

(1806)  Stat  1^  I  2068  (Wilson's  Rev. 
&  Ann.  Stat  1003,  I  8143),  dedaring  that 
"either  husband  or  wife  may  enter  Into  any 
engagement  or  transaction  with  the  other, 
or  with  any  other  person,  respecting  prop- 
erty, which  either  might,  if  unmarried,"  em- 
powers a  wife  to  Join  with  her  husband  in 
a  note  for  his  debt 

Cooper  V.  Bank  of  Indian  Territory,  4 
Okla.  682,  46  Pac  475. 

(1806)  The  note  was  not  rendered  invalid 
as  against  the  wife  because  of  a  provision 
therein  giving  the  holder  the  right  to  extrad 
the  time  for  payment  on  request  of  any  one 

of  the  makers. 

Cooper  v.  Bank  of  Indian  Territory,  4 
Okla.  632,  46  Pac  475. 

(1000)    It  is  no  defense  to  an  action  to 
i-ecover  possession  of  pro[)erty  sold  in  fore- 
closure that  one  of  the  makers  of  the  note 
was  a  married  woman  when  it  was  executed. 
Kennedy  v.  Harris,  3  Ind.  Ter.  487,  68 
S.  W.  667. 

S  21.   Cnaraoty  or  suretyBbip. 

(1918)  Under  the  laws  of  Oklahoma  a 
married  woman  may  become  surety  on  an 
appearance  bond  under  the  same  conditions 
as  a  feme  sole. 

Temple  v.  State,  74  Okla.  — ,  178  Pac. 
113. 


(D)  TRADE  OR  BUSINESS. 

§22.   Capacity  to  trade. 
See  fi  16. 

Farmers  State  Bank  of  Ada  v.  Keen,  66 
OkU.  62,  167  Pac.  207. 

(E)  TORTS. 

5  23.  Coercion  of  husband. 

(1920)  Kxecntion  of  a  mortgage  by  a 
minor  to  secure  a  note  by  a  husband  and 
wife  is  no  defense  to  a  foreclosure  where 
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the  land  is  owned  by  tlie  wife  and  is  not  a 
homestead. 

Merritt  v.  Park  Nat  Bank.  77  Okla.  148, 
187  Pac  238. 


V.  WIFE^  SEPARATE  ESTATE. 

(A)  WHAT  CONSHTUTES. 

f  24.   Married  wonien's  property  acta. 

S  25.   ConslnictioD  and  operation  in  gen* 

oral. 

(1918)  Under  the  statute  a  married 
woman  has  a  right  to  acqnlre  property  In 
her  own  name,  hold  and  dispose  of  the  same 
as  if  unmarried,  and  her  separate  property 
Is  not  liable  for  the  debts  of  her  ho^iand; 
neither  can  he  sell  or  incumber  the  same. 
11  nd  there  Is  no  presumption  arising  from  the 
marriage  relation  of  ownership  of  the  sep- 
arate property  of  the  wife  In  favor  of  the 
husband. 

Caylor  Lnmber  Co.  v.  Hays.  73  OUa.  — ^ 
174  Pac  521. 

9  26.   Property  conveyed  to  or  for  nae  of  wife. 

(1919)  Where  a  husband  Is  entitled  to  a 
reconveyance  of  the  title  to  land,  and  ex- 
presses a  desire  to  the  reconveyancer  that 
the  deed  of  reconveyance  be  made  to  bis  wife, 
and  in  compliance  with  bis  desire  and  a^ 
his  special  request  such  deed  is  made  to  his 
wife,  she  thereby  acquires  title  to  the  land, 
and  a  deed  from  her  vepts  title  in  bar 
grantees. 

Kent  V.  Tallent.  76  Okla.  185,  18S  Pac 

422. 

I  27.   Estoppel  to  claim  property. 

(1918)  The  faUure  of  a  wife  to  file  a  full 
and  complete  inventory  of  her  separate  per- 
sonal property  as  provided  for  in  Rev.  Laws 
1010,  i  3356,  does  not  estop  her  right  to 
assert  ownership  in  the  same,  nor  does  sncta 
fnllure  give  the  husliand  the  right  to  dispme 
of  the  property  by  mortgage  or  otherwise. 
Caylor  Lumber  Co.  v.  Haya,  73  Okla. 
— .  174  Pac  621. 

(1918)  The  filing  by  the  wife  of  an  to- 
ventory  of  her  separate  personal  property 
in  the  office  of  the  register  of  deeds  In  the 
county  of  her  residence,  in  compliance  with 
Rev.  Laws  1910,  I  3356,  Is  notice  and  prima 
facie  evidence  of  the  title  of  the  wife  to 
such  property ;  but  the  failure  to  file  snch  an 
Inventory  does  not  In  a  civ^U  action,  estop 
her  to  prove  her  ownership  by  other  evidence 
Bagg  V.  Shoenfelt  71  Okla.  — ,  176  Pac 
611. 

(1918)  Where  a  piano,  the  separate  per- 
sonal property  of  the  plaintiff.  Is  levied  upon 
and  sold  under  execution  as  the  prop«ty 
of  her  husband,  she  Is  not  estopped  from 
claiming  the  title  to  said  piano  1^  reason 
of  the  t&ct  that  her  husband  rented  the 
same  as  her  agent 

Bagg  V.  Shoenfelt  71  Okla.  — .  176  Pac 
611. 
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S28.  Evidence  ib  to  ownership. 

{  29.   PreBomptionft  ind  burden  of  proof. 

See  f  16. 

Farmers  State  Bank  of  Ada  r.  Keen,  66 
Okla.  62, 167  Pac.  207. 

1 30.   Weight  and  snflBciency. 

See  I  27. 

Bagg  V.  Shoenfelt,  71  Okla.  — .  176  Pac. 
511. 


(B)  RIGHTS  AND  LIABIUTIES  OP  HUS- 
BAND. 

S  31.    Husband  ■«  tmstee  for  wife. 

(1911)  Wherever  two  persons  stand  in 
Boch  a  relation  that,  while  It  continues,  con- 
fidence is  neoessarllf  reposed  by  one,  and 
the  Influence  which  naturally  prows  out  of 
that  confidence  Is  possessed  by  the  other,  and 
this  confidence  la  abused,  or  the  influence 
It  exerted  to  obtain  an  advantage  nt  the  ex- 
pense of  the  confiding  party,  or  by  conceal- 
ment of  material  fat'ts.  the  same  result  fol 
lows,  the  person  so  arallli^  him^lf  of  his 
position  will  not  he  permitted  to  retain  any 
advantage  gained,  although  the  transaction 
could  not  have  been  iiupeacbed  If  no  such 
confldentlnl  relation  had  existed :  and  tbls 
principle  applies  to  every  case  where  Influ- 
ence Is  acquired  and  confidence  Is  r^osed 
and  betrayed. 

Thomas  v.  Thomas,  27  Okla.  784,  100 
Pac.  825. 

(1917)  When  a  husband  acquires  the 
legal  title  to  land  belonging  to  his  wlfe'R 
separate  estate,  he  Is  deemed  to  hold  it  In 
trust  for  her  benefit,  in  the  absence  of  direct 
evidence  that  she  Intended  to  make  a  gift 
of  the  property  to  him. 

Farmers  State  Bank  of  Ada  v.  Keen,  66 
Okla.  62,  167  Pac.  207. 

S  32.  Authority  ai  wife's  agent  or  attorney. 

(1806)  Mansf.  Dig.,  I  4637  (Ind.  Ter. 
Ann.  Stat  1889,  I  3037).  providing  that  a 
husband  having  the  custody  and  control  of 
his  wife's  separate  property  Is  presumed  to 
be  the  wife's  agent  makes  the  husband  the 
natural  and  presumptive  agent  of  the  wife, 
his  agency  being  implied  when  the  wife  ac- 
cepts the  benefits  resulting  from  his  trans- 
action. 

American  Kxp.  Co.  v.  Lankfbrd,  2  Ind. 
Ter.  18,  46  8.  W.  183. 

§33.   Improremenlt  by  hnsband. 

(1883)  Where  the  common  law  as  to  the 
right  of  the  husband  to  the  wife's  property 
has  never  been  adopted,  or  has  been  abro- 
gated, the  crops  produced  on  the  wife's  land 
are  the  wife's  property,  attliough  the  hus- 
band contributed  his  labor  to  their  produc- 
tion. 

Davison  t.  Gibson,  56  Fed.  443. 


(G)  LIABIUTIES  AND  CHABGES. 

{  34.   Rights  of  husband's  creditors. 

(1917)  The  wife's  separate  proj'erty  can 
not  t>e  subjected  to  the  payment  of  ber  hus- 
band's debts;  but  if,  with  her  knowledge 


and  consent  he  is  permitted  to  deal  with 
It  as  bis  own  and  obtain  credit  upon  it.  such 
acts  on  her  part  amount  to  an  estoppel  in 
pais;  but,  for  such  estoppel  to  be  effective 
in  favor  of  a  creditor  of  her  husb^^nd  In  an 
action  to  subject  her  property  to  the  pay- 
ment of  ber  husband's  debts,  the  facts  show- 
ing such  estoppel  must  be  specifically 
pleaded,  and  must  be  established  by  the 
weight  of  the  evidence. 

Farmers'  State  Bank  of  Ada  v.  Keen,  66 
Okla.  62,  167  Pac.  207. 

S  34«.   Guaranty  and  suretyship. 

I  35.   Debts  of  husband. 

(1900)  A  contract  made  in  Georria,  by 
which  a  married  woman  seeks  to  bind  her 
separate  estate  by  a  contract  of  suretyship, 
is  not,  under  the  laws  of  that  stnte,  binding 
upon  her;  but  the  contract  if  made.  Is  only 
voidable,  and  not  void. 

StovaU  V.  Adair,  9  Okla.  620,  60  Pac. 
282. 

S  36.  Mortgage  or  pledge. 

S  37.  Debts  of  husband. 

(1918)  Under  the  statute,  a  married 
woman  may  deal  with  ber  property  as  If 
°he  were  single,  and  therefore  may  Incum- 
ber the  same  to  secure  the  debt  of  her  bus- 
hand,  and  in  such  case  it  is  immaterial  to 
the  validity  of  the  mortenge  that  she  re- 
ceived no  consideration  for  so  doing;  it  be- 
ing sufficient  that  the  consideration  passed 
to  the  party  for  whose  benefit  the  mortgage 
is  given. 

Ham  V.  Missouri  State  Life  Ins.  Co.,  70 
Okta.  — ,  178  Pac.  214. 

(D)    CONl'BYANCES   AND  CONTBACTS 
TO  CONVEY. 

S  38.   Stilntory  provisions. 

(1911)  Mansf.  DIR.,  ch.  27.  IS  648.  6S0. 
put  In  force  In  the  Indian  Territory  by  act 
of  Congress  of  Feb.  19,  1903,  ch.  707.  32  U. 
8.  Stat,  841,  were  In  so  far  aa  they  affected 
the  conveyance  by  a  married  woman  of  her 
lands,  inconsistent  with  Mansf.  Dig.,  ch.  104, 
8  4621  (Ind.  Ter.  Ann.  Stat,  1899.  S  3021), 
which  was  in  force  prior  thereto,  and  to  the 
extent  of  mch  Inconsistenc-y  S8  648,  6IW  were 
not  In  force  In  Indian  Territory  prior  to 
stotebood, 

Adhlns  V.  Arnold,  32  Okla.  167,  121  Pac. 
186. 

(1916)  Mansf.  Dig.,  ch.  27.  i  648,  6S9, 
put  iu  force  In  tho  Indian  Territory  1^  Act 
of  Cong,  of  Feb.  19,  1903,  ch.  707,  32  Stat 
841,  were,  in  so  far  as  they  affected  the  con- 
veyance by  a  married  woman  of  her  lands. 
Inconsistent  with  Mansf.  Dig.,  ch.  104.  S  4621, 
which  was  In  force  prior  thereto,  and  to  the 
extent  of  such  Inconsistency  said  H  648  and 
659  were  not  in  force  In  the  Indian  Terri- 
tory before  statehood. 

Bell  V.  Bancroft,  55  Okla.  306,  155  Pac. 
594. 

S  39.  Consideration. 

(1917)  Where,  by  statute,  as  In  this  Juris- 
diction, a  married  wouwn  may  dispose  of  her 
!icpariite  estate  by  deed  tbe  same  as  if  she 
were  a  feme  sole,  the  discharge  of  her  hus- 
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band's  debt  coastltutes  sufficient  conRldera- 
tlon  to  8«iiiwrt  a  wife's  conveyance  of  her 
Hei^arate  real  estate  made  for  that  puriioRe. 
Thomas  r.   Halsell,  03  Okla.  203.  1G4 
Pae.  45S. 

S  40.   Conveyances  in  general. 

S  41.   Acknowledgment. 

<1»11>  1'mler  the  laws  In  foire  In  Indian 
Territory  prior  to  statehood,  a  deed  by  a 
married  woman  of  her  lands,  wbrreln  she 
joins  her  husltand  In  the  oiKrating  words 
of  Rrant,  hut  arknowle'lgps  relinqnlshnient 
of  dower  only.  Is  not  sufficiently  a<"knowl- 
cil}!etl  to  entitle  It  to  record,  l>nt  it  is  surti- 
clent  as  l)etween  the  parties  or  privies  to 
convey  the  fee. 

Adkins  V.  Arnohl,  32  Okla.  167,  ]21  Pac. 
188. 

S  42i  ■  Constmction  and  operation. 

(J911)  I'nder  the  laws  In  force  In  Indian 
Territory  prior  to  statehood,  a  married 
woman  could  convey  the  title  to  her  real 
estate,  the  same  a^  If  she  were  single:  and. 
where  she  joins  her  husband  in  a  deed  of 
her  land,  and  also  relinquishes  dower,  the 
deed  will  convey  the  fee,  though  slie  ac- 
kuowletlges  only  the  relinquishment  of  dower. 
Adklns  V,  Arnold,  32  Okla.  167,  121  Pac. 
1S6. 

VI.  ACTIONS. 

S  43.   Capacity  to  sue  and  be  sned  in  generaL 
See  I  16. 

farmers  State  Bank  of  Ada  r.  Keen,  G6 

Okla.  62.  167  Pac.  207. 

i  44.   Rights  of  action  between  hneband  and 
wife. 

(1014)  In  an  action  by  a  wife  asainst  a 
former  husband  for  injuries  received  from  a 
fCUiishot  wound  maliciously  Inflh  ted  by  the 
huslMtnd  during  coverture,  the  fact  that  such 
wounds  were  Inflicted  in  such  manner  during 
coverture  constituted  no  defense  to  the 
action. 

Fledeer  v.  Fledeer.  42  Okla.  124,  140  Pac. 
1022. 

(1914)  It  is  tlie  iwlicy  of  our  Constitu- 
tion and  stiitutes  to  open  the  doors  of  the 
courts  of  justice  to  every  I'ersi.n  without  dis- 
tinction or  discrimination  for  redress  of 
wmni;s  and  reparation  for  Injuries;  and, 
unrler  our  Constitution  and  statutes,  a  mar- 
ried woman  may  maintain  an  action  for  In- 
juries to  either  her  natural  or  st:itut'>ry 
riphts  the  same  as  though  she  were  a  feme 
sole,  ineludiiic  an  action  analnst  a  former 
husband  for  n  tort  nialiclonsly  Inflicted  dur- 
ing coverture. 

Fledeer  v.  Fledeer.  42  Okhi.  124.  140  Pac. 
1022. 

(1915)  Wliere  a  husband  .in  violation  of 
Itev.  lM\r&  1010,  I  3351,  falls  to  supiwrt  his 
wife,  and  she  involuntarily  suiUKtrts  herself 
out  of  her  separate  means,  she  may,  under 
S  :i35S,  recover  from  him  tlie  amount  so 
ex|>ended. 

8odow8ky  v.  Soilowsky,  51  Okla.  680,  152 
Pac.  890. 


(1915)  The  words  "any  other  person,"  as 
used  in  Rev.  Laws  1910,  i  3358,  rendered  the 
husband  liable  for  support  given  his  wife, 
are  broad  enough  to  Include  the  wife. 

Sodowsky  V.  Sodowsky,  51  Okla.  689,  152 
Pac.  300. 

(1916)  A  decree  of  the  district  court 
made  In  a  proiier  action  under  Rev.  Ijtws 
1910.  {  40G6,  adjusting  an  undivided  one- 
half  interest  In  real  estate  to  a  married 
woman  for  the  care,  umiutenance,  and  edu- 
cation of  her  minor  child,  and  not  modified 
or  appealed  from,  may  be  tlie  basis  of  a 
suhseiiuent  action  in  imrtition  commenced 
by  the  wife  against  the  husband. 

Moore  v.  3Ioore,  59  Olda.  S3,  158  Pac. 
578. 

S  45.  Rights  of  action  by  husband  or  wife  or 

both. 
S  46.   For  torta. 

(ISOO)  For  an  injury  to  the  wife's  char- 
acter tlie  wife  may  sue  In  a  court  of  equity 
or  law  in  ber  own  name  and  alone.  In  the 
same  way  that  her  husband  could  sue  to  re- 
dress an  injury  to  his  own  character. 

Cooper  v.  Bank  of  Indian  Territory,  4 
Okla.  &32,  46  Pac.  475. 

(IftOG)  Under  the  provisions  of  Stat. 
1S!I3.  8  2!)7R  (Wilson's  Rev.  &  Ann.  Stat  1903, 
S  8153),  a  wife  is  entitled  to  maintain  an 
action  In  her  own  name  and  alone  Id  any 
court  of  law  or  equity  for  the  redress  of  an 
Injury  to  her  person,  or  to  protect  her  from 
injury.  In  the  same  way  as  the  husband 
may  sue  alone  and  in  bis  own  name. 

Coor)er  V.  Bank  of  Indian  Territory,  4 
Okla.  632,  46  Pac.  475. 

(1806)  For  injuries  to  the  reputation  of 
tlie  wife  she  Is  entitled  to  maintain  an  ac- 
tion In  law  or  equity  to  maintain  an  action 

in  law  or  equity  In  her  own  ndme  and  alone, 
in  the  same  manner  that  the  husband  is 
entitleri  to  sue  In  his  own  name  and  alone, 
under  Stat.  1S0.3.  §  2078  (Wilson's  Rev.  & 
Ann.  Stat  1!KI3.  g  ,3153). 

Cooper  V.  Bank  fo  Indian  Territory.  4 
Okla.  632.  46  Pac.  475. 

(1S00)  A  husband  may  recover  for  the 
loss  of  his  wife's  services  and  society 
through  a  nuisance. 

Adams  Hotel  Co.  v.  Cobb,  3  Ind.  Ter.  50, 
53  S.  W,  478. 

(1902)  rnder  Stat  1803,  ch.  40,  f  15 
(Wilson's  Bev.  &  Ann.  Stat  1903.  I  3153), 
providing  that  a  married  woman  shall  re- 
ceive the  same  protection  as  to  all  her  rights 
as  a  woman  which  her  husband  does  as  a 
man,  n  married  woman  living  with  ber  hus- 
band may  reco\-er  damages  In  her  own  name 
and  rlKht  for  an  assault  upon  her  by  a  third 
person. 

Long  v.  McWilliams,  11  Okla.  662,  60 

Pac.  882. 

(1010)  Where  the  legal  title  to  the  land 
Involved  and  occupied  as  a  homestead  was 
In  the  wife,  and  the  house  and  all  improx'e- 
ments  thereon  were  erected  by  the  husband, 
and  the  quiet  enjoyment,  use,  and  possession 
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were  infringed,  damaged,  ami  Invaded  In  the 
course  of  blasting  operations  in  the  conftnic- 
tlon  of  a  right  of  way  for  a  railway  company, 
the  husband  and  wife,  alleging  and  proving 
the  homestead  character  of  the  property  in- 
Jnred,  were  proper  parties  plaintiff  to  bring 
action  to  recover  damages  for  the  injary  In- 
flicted. 

Davis  Bros.  &  Burke  t.  Le  Flore,  — 
Okla.  — ,  119  Pne.  068. 

(1012)  A  married  woman,  though  living 
with  her  hnsttand,  has  a  statutory  right  to 
her  separate  enmings,  and  a  natural  right 
to  Iier  health,  strength,  skill,  and  capacity 
to  earn;  and.  umler  Comp.  I^ws  1909.  9  3tI55, 
she  may  maintain  an  action  in  her  own  name 
for  any  Injuries  sustained  to  either  her 
statutory  or  natural  rights. 

Enid  City  Ity.  Co.  v.  Keynolds.  34  Okla. 
405,  12G  Pnc.  103. 

(1012)  In  an  action  for  personal  injuries, 
caused  by  the  negligent  act  of  another,  a 
married  woman  living  with  her  husband  and 
fluing  in  her  own  name,  may  recover  for 
the  loss  of  capacity  to  enrn.  if  resulting  from 
such  negligence,  and  for  cost  of  niedlciil 
treatment  If  paid,  or  to  be  iwid,  out  of  her 
separate  earnings. 

Enid  City  Ry.  Co.  v.  Reynolds.  34  Okla. 
40S,  126  Fac.  103. 

(191,"))  A  married  woman  living  with  her 
husbanii,  who  is  injuretl  by  tlie  assaults  of 
another,  moy  maintHin  an  action  therefor 
in  her  own  name,  separate  and  apart  from 
her  husband. 

Casteel  v.  Brooks.  46  Okla.  189.  148  Pac. 
158. 

S  47.   ■  In  respect  of  wife*!  separate  prop- 
erty. 

ilfoe)  The  wife  is  entitled  to  nn  amieal 
to  either  or  tmth  courts  of  law  and  equity 

for  the  redress  or  the  prevention  of  a  wrong 
to  her  jiropeity.  and  la  entltle<l  under  Stnt 
IS'Xl.  S  297S  (Wilson's  Rev.  &  Ann.  Stat. 
llMin,  S  :!15.3).  to  maintain  .such  an  action  in 
her  own  name,  and  may  sue  alone  In  the 
same  manner  that  her  husbjind  could  pre- 
vent or  redress  an  Injury  to  his  property. 
Cooper  V.  Bank  of  Indian  Territory,  4 
Okla.  632,  46  Pac.  475. 

(1910)  Vnder  Comp.  Ijiws  1909.  8  3655. 
providing  that  a  nmrrieil  woman  may  sue 
in  her  own  name  alone  for  injuries  to  her 
property,  she  niay  so  sue  to  recover  for 
fraud  fu  obtaining  land  ownetl  by  her. 

Wesley  v.  Diamond,  26  Okla.  170.  10!) 
Pac.  524. 

(1916)  lender  the  laws  of  Oklahomii,  a 
woman,  though  niarrie<l,  retains  her  legal 
existence  and  personality,  and  may  sue  in 
the  courts  in  her  own  name  for  the  protec- 
tion or  redress  of  injury  sustained  to  her 
reputation,  person,  property,  or  natural 
rights,  the  same  as  a  man  can  do. 

Moore  v.  Moore,  59  Okla.  83,  15S  Pac, 
57S, 


S48.  Pleading. 

§  49.  In  general. 

(1915)  The  petition  in  a  wife's  action  to 
recover  from  her  husband  sums  expended  by 
her  for  her  own  support  must  show  that  the 
expenditures  were  involuntarily  made  for 
articles  necessary  to  her  support  when  she 
was  entitled  to  pledge  her  husband's  credit 
therefor. 

Sodowsky  v.   Sodowsky,  51  Okla.  689, 
152  Poc.  390. 

SSO.  Trial. 

(1915)  Under  the  evidence  in  a  wife's 
notion  against  her  husbnntl,  it  was  held  that 
plaintiff  was  not  entitled  to  a  directed  ver- 
dict for  money  expended  by  her  in  discharg- 
ing her  husband's  debt  and  purchasing  prop- 
erty for  him;  the  ease  being  for  the  jury. 
Sodowsky  v.  Sodowsky,  51  Okla.  689,  152 
Pjic.  390. 

(1921)    The   instructions  examined,  and 
held  not  a  correct  statement  of  the  law  ap- 
plicable to  the  facts  in  the  case  at  bar. 
Xero  v.  Nero,  80  Okla.  185,  105  Pac. 
402. 


VII.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

5te[inration  as  bar  to  dower,  aee  Dower.  S  4. 
Separation  as  bar  to  widow's  allowance,  see 
I'^xeentors  and  Administrators,  i  34. 

S  51.    Separation  agreements. 

S  52.   Requisites  and  validity. 

A  separation  agreement  procured  by  fraud 
or  duress,  or  voidable  upon  other  equitable 
prmuKls,  is  suhjei-t  to  rescission  and  can- 
cellation in  eqult.T.  the  same  as  any  other 
contract:  and  where  the  agreement  Is  exe- 
cuted directly  between  husband  and  wife.  It 
Is  also  subject  to  the  rules  which  control 
the  (-ontracts  of  persons  occni>y1ng  confi- 
dential relations,  and  is  not  binding  upon 
the  wife,  unless  It  is  Just  ami  equitable  In 
view  of  nil  the  circumstances  existing  at 
the  time  when  It  was  executed. 

(1914)  Montgomery  v.  MoiitBomery,  41 
Okla.  581.  130  Pae.  288;  (1914)  Howell 
V.  Howell,  42  Okla.  286.  141  Pac.  412. 

(1014)  A  contract  between  husband  and 
wife,  niaile  In  contemplation  of  a  future  sep- 
anition  of  the  parties,  is  void  as  against 
public  policy. 

Howell  V.  Howell,  42  Okla.  286.  141  Pac. 
412. 

(1919)  I'mler  Rev.  I^ws  1910.  5  3.S54. 
permitting  husband  aud  wife  to  agree  in 
writing  to  an  immediate  separation,  evklence 
of  an  oral  agreement  for  seimratlon  la  pro|^ 
erly  excluded  In  a  prosecution  for  wife 
abandonment 

Kiley  V.  State,  16  Okla.  Cr.  728.  185  Pac. 
829. 

§53.   — — ^  Constnictton  and  operation. 

See  8  52. 

Montgomery  v.  Montgomery.  41  Okla. 
.INI.  130  Phc.  288;  Howell  v.  Howell, 
42  Okla.  286.  141  Pac.  412. 
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(1913)  A  coiitnict  between  a  husband  and 
wife  for  sepnration  and  for  separate  main- 
tenance of  the  parties  thereto,  which  In  con- 
sideration of  such  separation  and  the  con- 
veyance of  certain  property  of  each  to  the 
other  releases  the  other  from  all  claims  and 
demands  for  support  In  and  to  his  or  her 
property,  la  abrogated  by  the  reconciliation 
and  cohabitation  of  the  parties  thereto. 

Hale  T.  Hale,  40  Okla.  101,  135  Pac. 
1143. 

(1014)  In  a  suit  for  divorce  and  a  di- 
vision of  property  acquired  through  the  joint 
efforts  of  the  parties,  when  the  husband  sets 
up  a  prior  written  contract  of  settlement, 
entered  into  between  himself  and  wife,  as 
a  defense  against  any  further  division  of  the 
property,  he  must  be  Hble  to  show,  not  only 
that  It  was  entered  Into  fairly  and  without 
misrepresentation,  overreaching,  or  fraud, 
but  also  that  Its  provisions  are  equitable 
and  just  under  all  the  circumstances. 

Montgomery  v.  Montgomery,  41  Okla. 
581,  130  Pac.  288. 

(1914)  The  evidence  justified  the  court  In 
nnnuUng  the  contract  of  settlement  entered 
Into  between  the  parties. 

Montgomery  T.  Mon^omery,  41  Okla. 
581,  139  Pac.  288. 
(1917)  Where  the  parties  to  a  contract 
of  separation  cohabit  and  lire  together  as 
husband  and  wife,  by  mutual  consent,  for 
ever  so  short  a  time,  the  contract  will  be 
considered  ns  rescinded.  For  when  a  man 
insists  on  renewing  the  most  delicate  right 
of  the  marital  relation,  he  puts  himself  out 
of  court,  In  so  far  as  enforcing  his  contract 
of  separation  is  concerned. 

Ahrens  v.  Ahrens,  67  Okla.  — ,  169  Pac. 
486. 

§  54  Subseqaent  divorce. 

(1014)  In  a  suit  for  divorce  and  division 
of  proi»erty  acquired  through  the  joint  efforts 
of  tbe  parties,  when  the  husband  sets  up  n 
prior  written  contract  of  settlement,  entered 
Into  between  himself  and  wife,  as  a  defense 
iigalnst  any  further  division  of  the  property, 
he  must  be  able  to  show,  not  only  that  it  was 
entered  Into  fairly  and  without  misrepresen- 
tation, overreaching,  or  fraud,  but  also  that 
its  provisions  are  equitiible  and  just  under 
all  the  circumstances. 

Howell  V.  Howell,  42  Okla.  286,  141  Pac. 
412. 

S  55.   Right  to  allowance  for  maintenance. 
8  56.   Of  wife. 

(1913)  "Alimony."  as  generally  defined, 
In  an  allowance  which  the  husband  pays  by 
order  of  the  court  to  his  wife  for  her  main- 
tenance while  living  separate  from  him, 
where  no  suit  Is  brought  for  divorce,  or  dur- 
ing the  pendency  of  a  divorce  suit. 

Poloke  V.  Poloke.  37  Okla.  70,  130  Pac. 
635. 

g  56a.   Actions  for  separate  maintenance. 

S  56b.  Nature  and  form. 

(1913)  Itev.  Laws  1910,  §4075,  provides 
a  renie(ly  to  the  wife  wiiereby  the  husband 
may  be  compelled  to  discbiirge  his  marital 
duty  to  support  and  make  provision  for  ber 
needs,  and  contemplates  the  contintiance,  | 


rather  than  the  dissolution,  of  the  marriage 
ties,  and  makes  provision  for  the  enforce- 
ment of  the  attendant  obligation  of  support 
during  the  period  of  liability  and  delln- 
ency. 

Lewis  V.  Lewis,  39  Okla.  407,  135  Pac. 
307. 

§  56c.   Amount  of  award. 

(1013)  Ordinarily  a  decree  for  alimony, 
where  no  divorce  Is  sought,  contemplates  the 
present  needs  of  the  wife  alone,  while,  where 
u  divoi'ce  la  sought  the  annulment  of  the 
marriage  relation  is  bronght  about,  and  the 
future  suinmrt  of  the  wife  considered  and 
determined. 

Lewis  V.  Lewis,  89  Okla.  407,  135  Pac. 
807. 

§  56d.   Judgment,  and  enforcement  there- 
of. 

(1013)  Where,  in  a  suit  for  alimonr. 
brought  by  the  wife  under  authority  of  Rev. 
Laws  1010,  S  4975,  the  court  awards  to  her 
the  right  to  occupy  and  cultivate  a  certain 
one-half  of  the  husband's  homestead,  and 
where  thereafter,  the  wife  brought  suit  for 
divorce  and  alimony  or  division  of  property, 
the  former  decree  can  not  be  pl^ded  in 
bar  of  plaintitTs  right  to  recover  permanent 
alimony,  or  to  have  tbe  homestead  divided. 
Lewis  V.  Lewis,  39  Okla.  407,  135  Pac. 
397. 

VIII.  ABANDONMENT. 
9  57.   Acts  or  omissions  constituting  abandon- 
ment. 

(1919)  A  conviction  of  wife  abandon- 
ment is  warranted  by  evidence  which  clearly 
1  nd  lea  ted  that  the  defendant  ma  rried  to 
avoid  a  prosecution  for  a  felony,  and  wltb 
a  premeditated  Intention  and  design  to  aban- 
don plnintiff  after  marriage. 

Riley  V.  State,  16  Okla.  Cr.  728,  185  Pac. 
829. 

5  58.   Judgment  or  order. 

(1020)  On  appeal  from  a  conviction  tin- 
der Laws  1915,  ch.  149,  8  1.  for  the  unlawful 
abandonment  of  defendant's  wife  and  child. 
In  which  the  fine  was  ordered  paid  for  their 
use,  a  motion  to  abate  and  dismiss  the  cause 
without  prejudice,  on  the  groimd  that  In  the 
wife's  subsequent  action  for  divorce  a  decree 
was  entered  settling  all  property  rights  and 
fully  providing  for  their  support,  was  not 
well  taken,  as  that  judgment  did  not  satisfy 
and  thereby  abate  the  Judgment  of  convic- 
tion, which  was  In  the  nature  of  a  punish- 
ment for  previous  criminal  acts. 

Miller  V.  State,  —  Okla.  Cr.  — ,  187  Pac 
1098. 

IX.  ENTICING  AND  AUENATING. 

6  59.  Evidence. 

(1800)  In  an  action  for  damages  by  a 
wife  against  her  husband's  parents  for  alien- 
iiting  ber  husband's  affections,  evidence  that 
defendants  gave  their  son  a  home,  but  re- 
fused the  same  to  plaintiff;  that  they  had 
both  told  her.  in  ber  husband's  presence, 
that  she  was  filthy  and  dirty,  and  unfit  to 
raise  a  family;  and  that  plaintiff's  father- 
in-law  told  a  third  person,  who  had  given  to 
plaintiff  a  temporary  home,  that  he  had  been 
trying  to  separate  his  son  and  plaintiff  for 
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some  time,  and  had  succeeded,  and  thnt  now 
be  intended  to  Iceep  them  apart  Is  Insufi)- 
cient.  as  against  a  demarrer  to  the  evidence. 
Sberlff  T.  Sheriff.  8  OUa.  124,  66  Pac. 
960. 

(1914)  The  rale  of  eTideoce  is  that  the 
declarations  of  the  husband,  made  In  the 
absence  of  the  defendant,  as  to  the  cause  of 
his  abandonment  or  putting  away  of  his 
wife,  are  not  admissible,  nor  the  declarations 
of  the  wife,  In  an  action  for  enticing  away 
the  wife. 

Brison  v.  McKellop,  41  Okla.  374,  138 
Pac.  IM. 

(1914)  In  actions  against  parents  of 
either  the  husband  or  wife  of  the  plaintiff, 
a  much  stronger  rule  prevails  concerning  the 
burden  of  proof,  and  plaintiff  must  not  only 
show  improper  motives  of  the  parents,  but 
that  the  alienation  was,  in  a  sense,  malic- 
iously brought  about;  hut  where  the  action 
is  against  a  stranger,  the  plaintiff  need  only 
show  that  it  was  wrongfully  brought  about. 
Brison  v.  McKeliop,  41  Okla.  374,  138 
Pac.  154. 

<1914)  In  a  wife's  action  against  her 
husband's  parents  for  alienation  of  affec- 
tions, the  burden  is  on  plaintiff  to  show  a 
direct  interference  and  that  defendants  were 
inspired  by  malice. 

Brison  v.  McKellop^  41  Okla.  374,  138 
Pac.  154. 

HYPOTHETICAL  QUESTIONS. 
See  Trial,  S  140. 

Decision  of  Supreme  Court,  see  Appeal  and 
Error,  I  10. 

Form  of.  see  Criminal  Law,  I  271. 

Must  be  supported  by  the  evidence,  see  Evi- 
dence, S  286. 

Not  considered  on  appeal,  see  Appeal  and 
Error.  U  10,  440,  477.  453;  Prohibition, 
i  15. 

Proper  form,  see  Evidence,  11  286,  280. 
Scope  of,  see  Criminal  Law,  i  271 ;  Evidence, 
I  286. 

IDEM  SONANS. 

"Bufoi-rt  Wills"  for  "Bluford  Wills,"  see 

Criminal  I^w,  I  349. 
In  prosecution  for  second  violation  of  liquor 

law,  see  Criminal  Law,  1  118. 
S.  K.  Canady  and  S.  K.  Kennedy  not  fatal 

variance,  see  Indictment  and  Information, 

I  114. 

What  constitutes,  see  Names,  I  & 

IDENTIFICATION. 

By  voice,  see  Criminal  T^aw,  I  265. 

IDENTITY. 

Of  offense  under  plea  of  former  Jeopardy, 

see  Criminal  Law,  |  116. 
Of  person,  see  Names,  I  2. 
Of  person  engaged  In  telephone  conversation, 

see  Evidence.  S  76. 
Of  property  stolen,  evidence,  see  Larceny, 

i  32. 

Sufficiency  of  to  Introduce  in  evidence,  see 
Criminal  Law,  I  226. 


IGNORANCE. 

As  defense  to  criminal  prosecution,  see  Crim- 
inal Law,  I  17. 

ILL  FAME. 
Houses  of  ill  fame,  see  Disorderly  House. 

ILLEGAL  CHILDREN. 

legitimation  of  bastards  In  Indian  l^rrl- 
tory.  see  Bastards,  S  7. 

ILLEGITIMATES. 
Inheritance  from,  see  Indiana,  f  16. 

ILL  WILL. 

.Element  of  murder,  see  Homicide,  i  6. 

IMBECILES. 
Capacity  to  execute  deed,  see  Deeds,  I  22. 

IMMUNITY. 

Constitutional  provision  relating  to  criminal 
action,  see  Criminal  Law,  S  20. 

Of  witness,  see  Criminal  Law,  |{  20,  150. 

Power  of  Justice  of  the  peace  to  grant,  see 
Criminal  Law,  6  20. 

Question  for  court,  see  Criminal  Ivaw,  8  423. 

What  Is  required  of  witness  in  order  to  ob- 
tain, see  Criminul  Law,  t  20. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 
See  Constitutional  Law,  S8  74-93. 

IMPANELING  JURY. 

See  Jury,  8S  87,  88. 

IMPEACHMENT. 

See  Witnesses.  S{  121.  135. 

AttaclE  on  witness  made  for  flrst  time  in 

Criminal  Court  of  Appeals,  see  Criminal 

I-aw.  S  803. 
By  showing  want  of  truth  and  veracity,  see 

Witnesses,  i  111. 
Character  of  witness,  see  Witnesses,  f  107. 
Contradictory  statements  mnde  outside  of 

court  room,  see  Witnesses,  f  112. 
Contrndlctory   stat^ents  of  witness,  see 

Witnesses,  SS  137,  142. 
Conviction  of  other  crime,  see  Wltneraea, 

U  117,  121. 
Credibility  of  witnesses  may  not  be  attacked 

by  proof  of  speclflc  acts,  see  Witnesses, 

8  lie. 

District  court  Judge,  see  Judges,  8  6. 

Duty  to  Instruct  on  law  of  impeachment  of 
witness,  see  Criminal  Law,  8  452. 

Effect  of  prior  inconsistent  statements,  see 
Witnesses,  8  147. 

General  character  for  truth  and  veracity, 
see  Witnesses,  8  116. 

General  reputation,  see  Witnesses,  I  111. 

Imi)eachlng  evidence  as  ground  for  new  trial, 
see  New  Trial,  8  52. 

Improper  questions,  see  Wltnes»«s,  8  121. 

Manner  of,  see  Witnesses.  8  106. 

Of  certiflcate  of  acknowledgment,  see  No- 
taries. 8  2. 

Of  codefendant,  see  Witnesses,  8  105. 
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Of  defendant  ns  witness,  see  Witnesses,  §  82. 
Of  defendant  in  <-riniinal  prosecution,  see 

Ortmlnal  iMvr,  |  717. 
Of  facts  recited  In  caae-iiiade,  see  Appeal 

and  Error,  S  335. 
Of  findings  on  babeaa  corpus,  see  Haliefts 

Corpus.  I  51. 
Of  record,  see  Appeal  and  Rrror,  §|  360-370. 
Of  verdict  by  nffldnvit  or  testimony  of  juror, 

see  Criminal  Law,  §  5.57:  New  Trial,  ft  74. 
Of  verdict  by  Jurors,  see  Trial.  18  7«,  101. 
Of  verdict  by  testimony  or  affidavit  of  Jurorfl, 

see  Criminal  Law,  S  557. 
Of  witnesses,  see  Witnesses,  91  Kil.  118,  119, 

134. 

Of  witness — Evidence  of  occuptitlon  and  as- 
Hoclatps,  see  Witnesses,  I  llfl. 

Of  witness,  newly  discovered  ini]ieaebinK 
evidence  as  K">und  for  new  trial,  see  Crim- 
inal Ijiw,  {  551. 

On  final  settlement  of  guardian  by  testimony 
of  guardian,  see  Guardian  and  Ward,  S  77. 

Party  impeaching  own  witness,  ttee  Wit- 
nesses, {  135. 

Previous  contradictory  statenientft  see  Wit- 
nesses, §  134. 

Proof  of  contradictory  statement,  see  Wit- 
nesses, f  135. 

Proof  of  general  bad  character,  see  AVit- 
nesses,  I  112. 

Proof  of  general  reputation  of  defendant  as 
bootlegger,  see  Witnesses,  I  111.  | 


Rules  of  evidence  applicable  to,  see  Wit- 
nesses, 5  124. 
Surprise  at  testimony  of  witness,  see  Wit- 
nesses, S  100. 
Witnesses,  see  Witnesses.  S  137. 

IMPLIED  AGENCY. 

Ilow  proved,  see  Principal  and  Agent.  9  13. 

IMPLIED  CONTRACTS. 

?ee  Contribution;  Money  Lent;  Money  Be- 
ceived;  t'se  and  Occupation;  Work  and 

Lnbor. 

Defined,  see  Contracts,  I  3. 

IMPLIED  WARRANTY. 
On  sale  of  goods,  see  Sales,  f  98. 

IMPRISONMENT. 

See  Arrest;   Ball;   Criminal   havr,  S  747; 
Kscnpe:  False  Imprisonment;  Habeas  Cor- 
pus; Prisons. 
Conviction  of  offense,  see  Witnesses,  §  121. 
For  criminal  contempt,  see  Contempt,  f  30. 
For  failure  to  pay  costs,  see  Costs.  §42. 
F()r  non-payment  of  fine,  see  Fines,  S  3. 
Place  and  term  of  imprisonment  for  con- 
tempt, see  Contempt,  1  SO, 
Sentence  to  penitentiary  or  reformatory,  see 
I    Criminal  Law.  I  760. 


IMPROVEMENTS. 

This  topic  RELATES  to  the  riftht  and  liabilities  of  imrsons  where  improvements 
have  been  made  on  real  property  by  one  other  than  the  owner  of  the  property. 

It  EXCLUDES  allowances  for  improve  men  ts  in  imrticular  actions  (Ejectment: 
Partition ;  Trespass  to  Try  Title,  etc). 

Analysis. 

§  1.  Compensation. 

Cross-References. 

See  Prohibition ;  Public  Improvements.         I    land,  see  Ejectment.  S  56. 

Allowance  of  compensation  for  improvements '  Made  under  color  of  title,  see  Indians.  S  14. 
to  occupying  claimant,  as  denial  of  right  Notice  of  public  improvements,  see  Monlci- 
to  Jury  trial,  see  Jury,  {  10.  pal  Corporations,  i  103. 

Allowance  or  recovery  of  compensation  In  On  Indian  lands,  see  Indians,  I  8. 
action  to  try  tax  title,  see  Taxation,  i  230.  On  premises  demised,  see  Landlord  and  Ten- 


Allowance  or  recovery  of  compensation  In 
ejectment,  see  Ejectment,  Ifi  53-62. 

As  element  of  compensation  for  appropria- 
tion of  land,  see  Eminent  Domain,  S  50. 

Coal  mine  an  Improvement,  see  Mines  and 
Minerals.  §  47. 

Estoppel  by  failure  to  object  to  public  Im- 
provements, see  Municipal  Coriwrations, 
8  168. 

Exemptions  of  bankrupt,  see  Bankruptcy, 
«  78. 

Fraudulent  conveyances  of  Improvements  on 
Indian  lands,  see  FY'audulent  Conveyances, 
I  18. 

Improvement  district — ^Assessment  of  prop- 
erty, see  Municipal  Corporations,  §  162. 

Liability  of  iuiprovements  on  public  lands 
to  taxation,  see  Taxation,  8  63. 

Liability  of  purchaser  for  expenses  of  Im- 
l»rovements  placed  on  land  before  purchase, 
see  Vendor  and  Purchaser,  81  54-50. 

Liens,  see  Mechanics'  Liens. 

Made  after  suit  brought  for  recovery  of  the 


ant,  8  61. 

On  public  lands,  see  Public  Lands.  ${  51,  54. 
Petition  for  public  improvements,  see  Mnnld- 

pjil  Corporations,  §  96. 

Preferential  right  of  removal  of  Iniprore- 
nients,  see  Indians,  8  II. 

Property  subject  to  assessment  for  street  im- 
provements, see  Municipal  Corporations, 
§  145. 

Public  improvements,  see  Municipal  Corpora- 
tions. S§  86-169. 

Recovery  for,  as  between  co-tenants,  see  Ten- 
ancy in  Common.  SI  7,  10. 

Reimbursement  for  by  owner  of  equity  of  re- 
demption, see  Mortgages.  §  175. 

Right  of  recovery  for,  see  Eje<*tment,  {  61. 

Right  to  disijose  of,  see  Indians,  f  8. 

Scheme  of  street  Improvement,  see  Mnnld- 
pnl  Corporations,  8  156. 

Taxntlon  of.  tn  general,  see  Taxation.  8  11. 

Time  of  making,  see  Landlord  and  Tenant 
S  5. 
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Validity    of    improTeiuent    ordinance,    see  I  Value  of  Improvemeota  in  accounting,  see 
Mnnidpal  Gorporatlona,  1  97.  t    Indians,  8  U. 


}  1.  CompeDsation. 

(1910)  Where  M.,  after  the  esecutlou  to 
him  of  a  tax  deed,  in  good  faith  went  into 
possession  of  the  lots  conveyed  and  erected 
thereon  Improvements  of  the  value  of  about 
a  thousand  dollars,  and  after  taking  jjosses- 
slon  of  the  iots,  borrowed  money  from  S. 
upon  bis  promissory  note  secured  by  mott- 

on  said  premises,  which  money  he  ex- 
pended in  placing  said  improvements  on  said 
lots,  and  afterwards,  and  after  tlie  execution 
and  recordation  of  said  mortgage,  M.  re- 
moved from  said  premises  and  leased  the 
same  to  H.,  who  went  into  possession  as  the 
tenant  of  M.,  and  afterward  M.  executed  a 
warranty  deed  to  said  lots  to  H.,  who  was 
and  is  still  in  possession,  upon  a  suit  to  fore- 
close the  mortgage,  S.,  upon  equitable 
grounds,  was  entitled  to  the  benefit  of  the 
occupying  claimant's  act 

Standlfer  v.  Morris,  25  Okla.  S02,  108 
Pac.  413. 

(1911)  Where,  in  a  suit  commenced 
March  23,  1004,  to  cancel  the  deed  to  a  home- 
stead, executed  by  plaintiff  to  defendant 
February  18,  1897,  defendant  died  In  posses- 
sion pending  the  submission  and  before  the 
decision  of  the  cause  In  the  Supreme  Court, 
and  where  the  mandate  sent  down  was  re- 
called; and,  when  again  sent  down,  ordered, 
among  other  things,  the  deed  set  aside  and 
plaintiff  put  In  posaesslou;  but  left  open 
the  question  of  the  rights  of  occupying  claim- 
ants, It  was  held  that  defendant,  if  living, 
or  bis  heirs,  if  dead.  In  quiet  possession  of 
the  land  from  the  date  of  such  deed,  should 
be  permitted  to  come  in  and  assert  their 
rights  as  occupying  claimants,  pursuant  to 
Snyder's  Stat,  9S  6128-6130. 

Hewitt  T.  Goldsborough,  21)  Okla.  667, 1 
119  Pac.  98S.  I 


(191G)  Kecord  examined  and  held,  under 
the  Laws  of  Arkansas  In  force  in  the  Indian 
Territory  prior  to  statehood,  that  defend- 
ants were  not  entitled  to  reimbursement  for 
improvements  placed  upon  the  lands  in- 
volved, and  that  such  Improvements  could 
not  properly  be  made  a  chaixe  against  such 
lands.  * 

Indian  Laud  &  Trust  Co.  v.  Scott,  69 
Okla.  240,  158  Pac.  1164. 


(1919)  The  cost  of  Improvements  and  op- 
erations incurred  by  the  bolder  of  an  oil  and 
gas  lease,  purchased  pendente  lite  and  with 
actual  knowledge  of  the  adverse  claim,  and 
of  the  pur|H>.se  of  such  party  to  Insist  upon 
his  rights  and  to  obtain  redress  for  the  In- 
vasion of  such  rights,  will  not  be  deducted, 
when  requiring  such  holder  to  account  to 
the  successful  adverse  party  for  oU  and  gas 
produced  and  sold  from  the  premliqes. 

Probst  V.  Bearman,  76  Okla.  41,  183  Pac. 
886. 


IMPROVEMENT  BONDS. 

Power  of  municipality  to  Issue,  see  Munici- 
pal Corporations,  i  316. 


IMPUTED  NEGLIGENCE. 

Not  recognized  In  Oklahoma,  see  Negligence, 
S  36. 


INCAPACITY. 

See  Contracts ;  Insane  Persona ;  Wills. 


INCEST. 

This  topte  INCLUDES  sexual  Intercourse  between  persons  related  to  each  other 
within  such  degrees  that  marriage  between  them  Is  prohibited  by  law;  and  criminal 
responalbUlty  therefor. 

It  BXCLUDES  the  offenae  of  adultery  (Adultery)  ;  the  offense  of  fomlcatlun  (For- 
nication). 

Analysis. 
§  1 .   Nature  of  offense  in  general. 
§  2.    Evidence.  * 

§  3.   Admissibility. 

§  4.   Weight  and  sufficiency  in  general. 

§  5.   Corroboration  of  testimony  of  female. 

Cross-References. 

Evidence  of  previous  acta,  see  Criminal  Law, 
f  206. 


8  1.  Nature  of  offense  in  gencraL 

(1612)   "'Incest"  is  Intercourse  between 
people  related  within  the  degree  prohibited. 
Fearnow  v.  Jones,  34  Okla.  604,  126  Pac. 
1015. 


§  2.  Evidence. 

9  3.   AdmiBsibllity. 

(1914)  In  a  prosecution  for  incest,  evi- 
dence tending  to  establish  acts  of  Incest  at 
times  other  tluin  and  prior  to  that  relied 
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on  for  the  convlctloa  Is  admissible  as  iadl- 
cHting  continuouBness  of  the  illicit  relation, 
and  Hs  tending  to  corroborate  the  testimony 
of  the  prusGcutrix  as  to  the  particular  act 
relied  on  for  conviction. 

Ellsworth  V.  State.  10  Okla.  Cr.  452,  137 
Fae.  1188. 

i  4.  Weight  and  inffieieiicy  in  genenL 

(1914)  lu  a  proseoutlou  by  a  daughter 
against  ber  father  for  incest,  where  it  ap- 
pears that  she  was  ov^r  the  age  of  conarat 
when  the  act  charged  was  committed,  and 
her  testimony  la  corroborated  by  proof  of 
material  facts  ami  wrroborating  circum- 
stances, connecting  the  defendant  with  the 
commission  of  the  crime,  tbe  evidence  is 
held  sulticlent  tu  sustain  the  verdict  and 
Judgment,  und  that  nu  reversible  error  was 
committed  on  the  trial. 

Ellsworth  V.  state,  10  Okla.  Cr.  4.12,  137 
Pac  118a 

S  5.  GorroboratJoii     of     tettimony  of 

female. 

(1887)  Where  tbe  accused,  the  father  of 
tbe  prosecutrix  upon  taking  the  stand  in 
his  own  t>ehalf,  denies  clearly  and  uneqnlTO- 
eally  the  charge,  the  testimony  of  tbe  prose- 
cutrix is  sufficiently  corroborated  to  make 
out  tbe  crime  of  incest  by  the  testimony 
of  a  sister  of  the  prosecutrix,  who  was  pres- 
ent, to  the  fact  that  there  was  an  act  of 
sexual  intercourse; 

Sowers  v.  Territory,  6  Okla.  430,  50  Pac. 
257. 


INCLUDED  OFFENSES. 

See  Indictment  and  Information,  fi  116. 
Conviction  of.  see  Homicide,  5173;  Indict- 
ment and  Information,  SS  116,  118. 
Jurisdiction  over,  see  Criuhial  Law,  i  47. 

INCOME  TAX. 

Imposition  of  income  and  production  tax  upon 
persons  not  unconstitutional,  see  Consti- 
tutional Law,  S  207. 

Money  made  and  lost  on  side  issue  not  tax- 
able ns  part  of  Incrane,  see  Internal  Rev- 
enue, S  7. 

Remedy  of  taxpayer  complaining  of  revenue, 

see  Taxation,  §  453. 
Remedy  to  adjust  and  collect  assessment  by 

appeal,  see  Taxation,  fi  496. 

INCORPORATION. 

See  Corporations,  fiS  8-10;  Municipal  Cor- 
porations fifi  1-8. 
Of  railroad  companies,  see  Railroads,  S  7. 

INCORPOREAL  HEREDITAMENT. 

Oil  and  gas  lease,  see  Mines  and  Minerals. 
»  27. 

INCREASE. 

Of  animals,  as  within  chattel  mortgage,  see 
Chattel  Mortgages,  S  46.  | 


INCRIMINATION. 

Compelling;  accused  to  give  Incriminatinff 
evidence,  see  Criminal  Law,  fi{  219,  386. 

Incriminating  evidence  given  by  codefendant 
not  uiwn  trial,  see  Criminal  Law,  {  386. 

Refusal  to  answer  incriminating  questions, 
see  Crimloal  Law,  j  20. 


INCUMBRANCES. 

See  Chattel  Mortgages;  lAena;  Mechanics' 
Liens;  Mortgages. 

Of  allotted  lands,  see  Indians,  {  13. 

On  homestead,  see  Homestead,  fi}  41-44. 

On  premises  demised,  see  Landlord  and  Ten- 
ant, i  78. 

Right  to  incumber  homestead,  see  Homestead, 


INDEBTEDNESS. 
See  also  DebtsL 

Act  limiting  county  indebtedness,  see  Towns. 
I  1ft 

Burden  of  showing  that  debt  limit  of  city 
has  been  exceeded,  see  Municipal  Corpora- 
tions. 8  312. 

Constitutional  limitation  of,  see  Municipal 

corporations,  S  20& 
Decree  for  alimony,  see  Divorce,  fi  69. 
Evidence  of,  see  States,  fi  27. 
Extinguishment  by  Judgment,  see  Judgment. 

S  242. 

Judgment  against  county  for  claim,  see  Conn- 
tiesi  fi  72,  . 

Liability  on  detachment  of  territory  of  school 
district,  see  Schools  and  School  Districts, 
fi  20. 

Limitation  of,  see  Counties,  fi  72. 

Limit  of  Indebtedness  of  school  district,  see 
Schools  and  School  Districts,  fi  45. 

Municipal  indebtedness  without  cons^t  of 
voters  see  Municipal  OorporaUons,  |  301. 

Municipal— Submission  of  question  to  popu- 
lar vote,  see  Municipal  Corporations,  S  300. 

Of  municipality— Validity,  see  MuDidpal 
Corporations,  fi  296. 

Of  school  district,  see  SchooU  and  School 
Districts,  fi  53. 

Ot  states,  see  States,  fi  35. 

Power  to  Incur,  see  Municipal  Corporations. 
S  300.  , 

Revenues  available  for,  see  Municipal  Cor- 
porations. Sfi  300.  301. 

Submission  of  question  to  voters,  see  Coun- 
ties, fi  73;  Municipal  Corporation^  |  300. 

Ttiwnablps,  see  Towns,  fi  7. 


INDEFINITENESS. 

Assignment  of  error,  see  Appeal  and  Error, 

fi  414. 

Indictment  charging  the  "furnishing"  of  hi- 
toxicotlng  liquors,  see  Intoxicating  Liquors, 
fi  60. 

Written  instrument  void  for,  see  Trusts^  fi  7. 
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INDEMNITY. 

This  topic  IN'CLUDES  undertaking  by  whicb  one  agrees  to  compensate  another 
for  the  loss  or  dttmage  which  the  latter  may  sustain  in  a  particular  transaction  or 
relation;  nature  and  requisites  of;  construction,  operation  and  discharge;  and  action 
thereon. 

It  EIXCLUDES  contracts  of  guaranty  and  insurance  (Guaranty;  Insurance);  In- 
demnity mortgages  (Chattel  Mortgages;  Afortgages) ;  indemnity  particular  persons  and 
officers  (Executors  and  Administrators;  Guardian  and  Ward;  Infants;  Insane  Perwns; 
Partner^ip  Corporations;  Officers;  Sheriff  and  Constables;  etc.). 


Analysis. 

§  1.    Requisites  and  validity  of  contracts. 

§  2.   In  general. 

§  3.   Bonds  of  indemnity. 

§  4.   Scope  and  extent  of  liability. 

§  5.    Implied  contracts. 

§  6.    (x)nclusiveness.  as  agiunst  indemnitor,  of  former  adjudication  against 

indemnitee. 
§  7.    Actions  on  contracts. 

Cross-References. 


See  Guaranty;  Prinrlpat  and  Surety. 

Action  for  damages  against  sheriff  indemni- 
tors, see  Sheriffs  and  Constables.  H  28-33. 

'Bonds  in  attachment  proceedings,  see  Attach- 
ment, S.125. 

Bonds  to  leryiuE  officers,  see  Sheriffs  and 
Constables,  S  36. 

Indemnity  insurance,  see  Insurance,  S  114. 

Indemnity  Insurance  against  default  of  book- 
beeper,  see  Insurance,  fi  9S. 


Insurance  of  empioyer  against  lo8s,  see  In- 
surance, S  174. 

Release  affecting  liability  for  Indemnity,  see 
Release,  8  11. 

Resimnsibillty  of  principal  for  criminal  acts 
of  agent,  see  Criminal  Law.  jl  33. 

Right  of  sheriff  to  renuire  indemnity  bond, 
see  Sheriffs  and  Constables,  SS  16-18. 

To  procure  arrest,  see  Arrest,  S  7. 


i  1.   Requisites  and  validity  of  contracts. 
S  2.  In  general. 

(1904)  Where  a  bank  seeking  Indemnity 
insurance,  gives  the  bonding  conipnuy  the  in- 
formation it  had  as  to  the  honesty  of  the 
bookkeeper  sought  to  lie  riomlert.  mid  bad 
no  reason  to  susiiect  his  diHlioucHty.  It  did 
nil  lhat  was  requlre<i  of  it.  and  such  repre- 
sentations n-ill  not  be  taken  as  warranties. 
Guthrie  Xat.  Bank  v.  Fidelity  &  Deposit 

Co.  of  Maryland.  14  Okla.  B.36,  79  Pac. 

102. 

(inifl)  Forbearance  by  a  surety  company 
from  withdrawing  from  tlie  bond  of  an  p.Tecit- 
tor.  by  2lvine  notice,  etc.  jmrsuant  to  the 
provisions  of  a  stiitiite.  Is  snfficipnt  consider- 
ation to  supitort  a  contract  to  indemnify  the 
surety  conipimy  against  loss  ujKin  the  execu- 
tor's bond. 

American  Snrpty  Co.  v.  Cat>ell,  5R  Okln. 
I4rt,  15!t  Pnt-.  352. 

flftlBt  Contracts  to  pay  legal  liabilities 
differ  from  contracts  of  Indemnity  In  this, 
that,  upon  the  latter,  action  can  not  be  main- 
tained and  recovery  bad  until  the  liability 
is  discharged,  while  uimii  the  former  the 
right  of  action  is  complete  wben  tiie  liabil- 
ity attaches. 

Curtis  &  GarlRlde  Co.  v.  Aetna  Life  Ins. 
CJo.,  58  Okla.  470,  160  Pac.  465. 


{3.  Bonds  of  indemnity. 

(1030)  Record  examined,  and  held:  (1) 
'That  the  surety  bond  executed  l>y  the  plain- 
tiff was  not  a  continuing  obligation  except 
by  tlie  .vearly  issiiauce  of  continuance  certifi- 
cates; (2)  that  the  iiKlennilfyhig  Imnd  exe- 
cnted  by  the  biiuli  mid  tbe  note  and  mort- 
gage executed  by  tlie  defendants  in  lieu  there- 
of were  supportetl  tiy  a  valuable  considera- 
tion. 

Roller  V.  American  Surety  Co.  of  New 
York.  77  OJila.  140,  1.S7  Pac.  205. 

§  4.  Scope  and  extent  of  liability. 

noifi)  Wliere  aprdlcation  for  surety  lH>nd 
provided  tiiat  Indemnity  would  save  'the 
surety  linrmless  from  counsel  fees,  including 
fee  of  spe<*ial  counsel  whenever  deemed  nec- 
essary by  Burety.  It  imposed  no  duty  on  in- 
demnitor to  pay  for  attorney  enipic)yed  i>y 
the  surety  to  pnx'ure  the  contract  of  in- 
demnify. 

American  Kuretj'  Co.  v.  Cabell,  58  Okla. 
145,  in9  Pac.  352. 

(Iftlfil  Contract  of  indemnity  in  favor  of 
surety  on  executor's  bond,  was  held  not  to 
render  indenmltor  liable  for  attorney's  fees 
in  action  l).v  legatee  against  executor,  not 
on  his  bond,  wherein  surety  was  made  party. 
American  Surety  Co.  v.  Cabell,  58  Okla. 
145,  ISO  Pac.  352. 
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{ S.   Implied  contracts. 

(1916)  The  Btatnte  provides:  "That  the 
common  carrier,  railroad,  or  transportation 
company  issning  such  receipt  or  bill  of  lad- 
ing shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss,  damage,  or 
Injury  shall  have  been  nuntnined  the  amount 
of  such  loss,  damage,  or  injury  an  it  may  be 
required  to  pay  to  the  owners  of  such  prop- 
erty, as  may  be  evidenced  by  any  receipt, 
Judgment  or  transcript  thereof."  U.  S. 
Oomp.  Stat  1913.  f  8B92.  par.  12. 

St.  Louis  &  B.  F.  R.  Co.  T.  Akard.  60 
Okla.  4,  150  Pae.  844. 

S  6.  Conclasiveness,  as  against  indemnitor,  of 
former  adjudication  against  indemn- 
itee. 

(1020)  One  who  Is  required  either  by 
law  or  contract  to  protect  nnother  from  lia- 
bility is  bound  by  the  result  of  the  litigation 
to  which  such  oUier  Is  a  party,  provided  flie 
former  had  notice  of  such  litigation  and 
an  opportunity  to  control  its  proceedings 
and  a  Judgment  ngainnt  a  party  indemnified 
Is  conclusive  In  a  suit  against  his  Indem- 
nitor only  as  to  the  fact  therein  estab- 
lished. But  nil  questIon.s  which  wnre  not 
determined  In  the  first  suit  are  open.  When 
it  is  not  clear  from  the  record  upon  what 
grounds  damages  were  recovered  parol  evi- 
dence Is  admissible  to  asrej-tnin  whether  the 
facts  In  controversy  have  been  so  determined 
as  to  settle  the  rights  of- the  parties  to  the 
second  suit. 

Missouri.  K.  &  T.  R.  Co.  V.  Rllis.  78 
Okla.  1.50.  ISft  Pac.  363. 

(1920)  In  a  suit  for  a  personal  Injury 
where  two  or  more  acts  of  nf^llgence  are  al- 
leged, n  Judgment  upon  n  general  verdict 
therein  rendered  is  not  conclusive  as  to 
whether  one  or  both  acts  of  negligence  were 
proved.  In  nn  action  by  the  losing  party 
In  the  first  suit,  over  and  against  one  who 
Is  bound  by  law  or  contract  to  hold  him 
harmless  from  Hnhilitv  from  one  of  the  acts 
of  negligence  only.  Oral  evidence  Is  admis- 
sible to  prove  which  act  of  negligence  al- 
leged is  the  primary  cause  of  the  Injury,  or 
whether  both  contributed  thereto. 

Missouri.  K.  ft  T.  R.  Co.  v.  Ellis,  78 
Okla.  l.W,  1.<10  Pnc.  3«.T 

§7    ActionR  on  contracts. 

flOlS)  Where  A  consigned  a  car  of  cat- 
tle to  B,  who  received  and  sold  same  for  A 
and  paid  him  a  part  on  account  thereof  and 
agreed  to  pay  the  balance,  hut  did  not.  and 
later  B  paid  balance  to  O  and  others,  who 
(iaimed  an  Interest  therein  on  the  execntion 
of  an  indemnifying  bond  against  liability  to 
A  therefor,  and  A  assigned  hig  claim  to  D, 
who  recovered  Judgment  against  B  for  the 
amount  thereof,  and  D  assigned  said  Judg- 


ment to  E,  and  the  Judgment  became  final, 
and  E  rele'jsed  same,  on  consideration  of 
transfer  of  said  bond  to  D,  who  brought 
suit  thereon  against  C  and  others,  and  re- 
covered judement  for  the  balance  of  the 
pnrchnse  price  of  said  cattle,  with  interest 
It  WHS  held  that  O  and  others  were  liable 
for  the  amount  thereof  under  said  Ixnid. 
McFftrltn  T.  Adair,  46  Okla.  46.  148  Pac. 
138. 

(1915)  The  evidence.  In  an  action  on  an 
Indemnity  bond,  against  theft  and  embezzle- 
ment, examined,  and,  though  in  conflict,  found 
sufficient  to  reasonably  support  the  Todlct 
rendered. 

Farmers'  State  Bank  of  Ames  t.  Harp^ 
54  Okla.  326.  153  Pac.  863. 

(1920)  In  a  miit  over  by  a  raflroad 
against  one  contracting  to  erect  depot  and 
Indemnifying  for  personal  Injuries  caused  by 
the  execution  of  the  contract  for  damages 
for  Injuries  alleged  to  t>e  caused  by  a  stick 
left  In  the  passageway  and  by  failure  to  light 
the  depot  grounds,  held  that  the  question  of 
proximate  cause  of  the  Injury  and  as  to 
whether  the  contractor  or  railroad  or  both 
were  liable  therefor  Is  one  of  fact  for  the 
Jury. 

Missouri,  K,  ft  T.  R.  Co.  v.  mils,  78 
Okla.  150,  189  Pac.  363. 


INDEMNITY  BONDS. 

See  Indemnity. 

Tor  faithful  i«rformanee  by  employe — ^No- 
tice by  employer,  see  Principal  and  Sure- 
ty, S  40. 

Of  delivery  agent  of  foreign  corporation. 

see  Commerce,  {  18. 


INDEPENDEOT  CONTRACTORS. 

See  also  Contractor. 

City  not  liable  for  debts  of,  see  Municipal 
Corporations,  S  127. 

Definition,  see  Master  and  Servant   S  155. 

l.iaMIity  for  negligence  of  employe,  see  Mas- 
ter and  Servant.  §  125. 

Liability  for  negligence  resulting  in  Injury 
to  servant  of  another,  see  Negligence,  S  20. 

rjiabillty  of  lessee  for  negligence  of,  see  Mas- 
ter and  Servant.  {  154. 

Question  for  court,  see  Master  and  Servant, 
§  136. 

When  question  of  law.  see  Contracts.  S  00. 
Who  are,  sec  Master  and  Servant  S  155. 

INDEX. 

Of  transcript  of  record,  see  Oimlnal  Law, 
§  661. 

To  case-made,        Oimlnal  Law,  S  661. 
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